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PREFACE. 


Thb  work,  of  which  a  New  Edition  is  now  preeented  to  the  pahlic,  was,  on 
its  original  publication,  and  still  continues  to  be,  a  most  valnable  contribution 
to  the  Legal  Literature  of  Scotland.  Indeed,  a  more  valuable  aid  to  alt 
eng^ed  in  the  practice,  as  well  as  in  the  study,  of  the  law  of  Scotland,  could 
not  have  been  fumiBhed.  One  of  the  great  merits  of  the  work  is,  that  it 
gives  the  law  applicable  to  the  subjects  of  its  variouB  articles  in  the  language 
of  the  Institutional  Writers  themselves,  so  that  the  legal  student  or  prac- 
titioner who  may  consult  it  has  at  once  brought  before  him  an  authoritative 
abstract  of  the  law.  No  other  work  of  a  similar  kind  is  equal  to  it,  and 
indeed  no  other  work  has  ever  attempted  to  rival  or  displace  it.  A  New 
Edition  has  been  called  for,  both  on  account  of  the  former  impression  being 
exhausted,  and  also  on  accoimt  of  the  various  changes  in  the  law  which 
have  taken  place  during  the  last  twenty  years  of  legislation.  These  changes, 
which  relate  principally  to  Conveyancing,  have  been  incorporated  in  the 
present  Edition.  A  few  articles  are  almost,  or  entirely  new,  such  as  that 
of  "  Appbobate  and  Eefbobate,"  which  also  comprehends  the  English 
doctrine  of"  ELKrriON."  The  article  "  Assignation"  is  considerably  enlarged, 
and  that  of  "  Assionheht"  is  almost  entirely  new.  In  the  former  of  these 
articles  the  law  relating  to  Latent  Trusts  is  more  fully  set  forth  ;  and  in  the 
latt«T  the  English  law  of  Notice  in  the  case  of  Assignments  is  attempted  to 
be  explained.  The  article  "  Cohfensation"  is  also  considerably  enlarged, 
and  the  various  cases  in  which  the  plea  of  compensation  may  arise  with 
reference  to  debts  due  to  or  by  a  Company,  and  debts  due  to  or  by  its  Fart- 
ners,  are  pointed  out.  Under  the  article  "  Statutes"  will  be  found  an  Index 
to  the  important  Statutes  which  have  been  passed  during  the  present  reign. 

In  consulting  the  earlier  A  rticles,  it  is  important  to  observe  that  they  were 
sent  to  Press  before  the  passing  of  some  of  the  recent  Statutes  introducing 
changes  in  the  law.  This  circumstance  will  account  for  no  notice  having 
been  taken  of  these  changes,  but  in  subsequent  Articles,  opportunities  were 
afforded  for  remedying  the  omission. 

The  article  "  Titles  to  Land"  is  entirely  new,  and  details  the  various 
euccessive  alterations  that  have  been  made  in  conveyancing  since  1845.  At 
the  close  of  this  article,  there  is  also  indicated  wbat  still  remains  to  be  done,' 
in  order  to  free  the  transfer  of  land  of  all  the  feudal  hindrances  with  which 


it  may  still  be  coneidered  lobefettwed.  OHie  change  suggested  is  a  very 
simple,  bot  at  £hd  samei  tune  a  T&17  ix^vUxi(ttaie.  It  is  simply  this,  that  in 
fotors  tlu»dunild'b4'iioira(«neDlcel6tlie'8aperictt  {bttaeBtfj,  by  a  Vassal's 
heir  ocdi^oniee;  btifr<thU  the 'dacreb'^  service  ^oa  fa^oiB«f  diefbrmer 
should' be  pronoiinocd,  aail  that'  the  cosnieyiuM:^ itLfemnr  ofithelatier  dioald 
be  granted,  Wilder  biirdeih  -oS-t^  the-sdpeiioi'H  n^Ui'ca&tained  in  tha  Origi- 
nal ChaTterofthe'!Bnds,9T'intiQysabsec[uent'l%arter  by  Progress,  recorded 
in  the  Books  of  Cooncil  and  Session,  or  in  the  Register  of  Sasines,  and  sub- 
ject also  to  those  rigbt»  which  tm- the  legal'  incideuts  of  a  right  of  Superio- 
rity. By  this  meiou  all  th4  dobstantiat  rights-  of  sa{>erion  would  lamaln  ia- 
tact,  with  this  additional  adVailtage  pyoTidedtO'thein,'tiiat'ei!aiy  proprietor 
whose  name  appensoh  the  Begistfl:^  bf  SaeineB  eboUd  be  -ludd.  to  be  the 
vassal  in  the  lands  on  the  dea^  6f  this  fttntier  nassid,  and  thoS'ihe  hmr  of 
the  former  vassal  would  be  prevented  from  offering  to  enter  as  vassal,  and 
BO  depriving  the  superior  of  his'Coapdsition.' 

A  less  violent  change '  tmi  ^e  pres^ntsystettt  oould  not  possibly  be  pro- 
posed, and  yet  contplete' freedom  iQ  ^e'tranefsr-ofland  from  all  feudal 
trammels  would  be  effected:  Sti|>^Tie^  akii  vnsaads  WOnld  have  it  in  t^ir  ' 
power,  as  now,  to  transact  in  regard  to  the  si^e' and  ponhaM  of  6hei  duties 
and  casualties  exigible"  by  a  ^uperior.'bnt  a  oompalaory  8.ale  of  those  rights 
would  not  be  enforced!'  If  astiperror  were  t&'be^ompelied  to  sell  hisfeu- 
duties,  the  creditor  in  a  grotmd'^aAliiial'  Amst  >ei]ualfy  be  QompeUed  to  sell 
bis  right  of  ground-^nn'aal ;  and  'otiChe  same  p^eiplie,  too,  a  laiidlord 
should  be  compelled  to  sell  his  right  under  s  long  leto*.  This,'  however, 
would  be  an  imnecessary  interference  with  the  rights  of  property,  for  it  is 
difficult  to  fiimish  a  eatisfictoryan8W^to'tlwqae«t«)n—<WhyrshouId  annual 
payments  out  of  land  not  be  permitted,'if  paE^tiM  choose  to 'dreateBODha^hte? 
When  it  is  the  interest  of  ijolh  partieB  that  sueh  payments  sbonld.  be  re- 
deemed, their  redemptit^nWill  be  e'ffbtted^'  -  T«ifbciUtate  theiv  redemfption, 
heirs  of  entail  who  are' superiors  ought  tO'  b&  au^orised  to'  'S^,  utd  those 
who  are  vassals  to  pbrehase,  rights  of  snperiority-r-tbe  ^rice'ia  the  case  of 
a  superior  selling  being  im«SMd  in  the  purcAtftsA  of 'lands,  and  in  the 
case  of  a  vasBal-  pm(yh&aifig,'bdng' imposed  as'  a  bordso  on  the  entailed 
estate,  in  the  same  mann^  as  is  au^httfised  'fay-thel'ilftifs  toLand  Act  in 
the  case  of  Writs  oflnveetitare:  '  Wber^  tbe'rights;  of'  superiority  aXe  tiold 
to  the  vassal,  a  Writ  of  Discharge' should  be' granted  in  his  favoox  by  the 
superior,  and  that  writ,  on  being  recorded  in  the  Bister  of  Sasines,  would 
free  the  land  for  ever  of  all  the  duties  discharged  by  it. 

The  existence  of  a  feu-duty,  ground-annual,  or  other  annual  payment,  ia 
no  obstacle  to  the  free  transfer  of  land.  On  the  contrary,  where  the  annual 
payment  is  considerable,  the  burden  may  be  considered  as  a  means  of  faci- 
litating its  transfer.     For  what  is  a  reserved  annual  burden  but  a  part  of 


tlie  price  unpaid  by  the  purchaser  and  secured  apon  the  land,  with  this 
important  difference,  that  the  purchaser  can  Dever  be  called  on  to  pay  the 
principal  mm  reserved  ?  To  compel,  therefore,  a  sale  of  feu-dutiea  or  groimd- 
uinsaia  agakist  the  mill  of  the  part;  in  right  of  them,  is  to  interfere  im- 
Beoeeeuilj  vith'the  private  pactions  of  individuals  ;  and  it  may  be  doubted 
wbethar,'  if  ntaL..an  interference  were  authorised  by  the  Legislature,  many 
Tsn^  wobM  aTail'  themselves  of  their  statutory  privilege  of  redemption. 

In  the  case  of  Vassal  Corporations,  where  the  rights  of  the  superior  are 
not  diacbarged,  the  superior  should  be  entitled  to  payment  of  a  composition 
£nHQ  At  Corporation,  not  only  on  the  death  of  the  last  vassal  from  whom 
tfae  OoipoiiKtian  may  have  purchased  the  land,  but  also  at  every  twenty-fifth 
or  tluaty^4kiEd.jc«r  irom  the  payment  of  the  last  compositieo. 

The  Crown  lighto  of  superiority  stand  in  a  different  position  from  those 
of  Subject  Superiors.  In  regard  to  these,  therefore,  a  sale  compulsory  on 
the  part  df  the  Crovn,  but  optional  on  -  the  part  of  the  vassal,  ought  to 
be  aotborisad.;  and  oaa  sale  taking  place,  a  Writ  of  Discbarge  should  be 
grtlited,iand  th«tre»fter  an  entry  by  the  Crown  should  no  longer  be  required. 
Ib»lpri(]e  to  be  paiil  by  a  Crowu  vassal  for  a  Writ  of  Discharge  might  be 
filed:  at  tfwenty  yean'  purchase  of  the  annual  feu-dnty,  along  with  the 
ambont  of  a<  single  imposition.  Where  the  feu-duty  is  not  payable  in 
■butey.lbQi'-iitr'graia  or  ot^r  articles  in  kind,  Buch  duties  might  be  con- 
Tertsd  into  noney  ia  the  saiofi  m&nner  as  they  are  now  converted  in  Es.- 
eli9qimrwbi9nisu^dUtieft.are'exacWd&om  a  vassal. 


,  If  itbLeiBo^eriion  nov  proposed  were  adopted,  the  Feudal  system  of  Gon- 
Teyaaciilg-woaid  be  entira^  abolished.  No  vestige  of  it  would  then  remain. 
GhactletiB,  «ii!d  WtitSi  of  GonfLnnation  and  of  Kesignation,  Charters  of  Sale, 
aKd'ofrAdjvdJeatioB,  Precepts,  and  Writs  of  Clare  Constat,  would  all  follow 
in  (he  txain  of  those  once  equally  powerful  instruments  of  Feudal  machinery 
—OUigtttionfl  to  isfeft  by  a  double  manner  of  holding,  Procuratories  and  In- 
straments  of  designation,  Precepts  and  Instruments  of  Sasine.  The  change, 
too,  would  be  a  volimtary  one.  For  one  of  the  distinguishing  features  of 
■11  recent  legisktidn  in  regard  to  the  forms  of  conveyancing  is,  that  it  per- 
mitB,  bat  does  not-compel, — it  creates,  but  does  not  destroy, — it  introduces 
Kmething  new^  bbt  does  not  abolish  what  is  old.  A  right  to  elect  between 
the  old  and  the  new  forms  is  conferred,  and  thus  the  merits  of  the  latter  are 
tested  before  the  former  are  entirely  laid  aside. 

Although,  however,  the  Feudal  system  of  Conveyancing  would  be  virtually 
tWighed,  the  substantial  rights  of  superiors  would  not  be  interfered  with- 
That  system  is  based  on  the  relation  of  Superior  and  Vassal,  and  on  requiring 
a  fonnal  acknowledgment  to  be  granted  on  every  change  of  vassal.     If  that 


relation  were  abolished,  the  more  simple  oae  of  Landlord  and  Tenant  as  under 
a  perpetual  Lease,  or  that  of  debtor  and  creditor  as  under  a  Contract  of  ground 
annual,  would  be  substituted  instead.  In  neither  of  these  cases  is  any 
renewal  of  the  original  deed  required.  A  lease,  however  long,  endures 
until  its  term  of  duration  expires:  A  contract  of  ground-annual  can  always 
be  enforced.  Why,  then,  should  an;  renewal  of  a  grant  of  land  be  necessary? 
A  vassal  is  nothing  else  than  a  holder  of  land  under  an  irrevocable  grant, 
with  certain  annual  and  other  payments  to  make  to  the  granter,  in  consi- 
deration of  his  right.  What  is  this  but  a  tenant  of  land  under  a  perpetual 
lease  ?  This  is  the  modem  character  of  a  Feu  right  Formerly,  a  vassal 
could  renounce  his  feu  against  the  will  of  his  superior.  Modem  notions 
refuse  to  recognise  any  snch  right  Both  superior  and  vassal  are  bound  by 
the  iffigiB^  grant  The  one  cannot  revoke,  the  other  cannot  renounce. 
-'This  doctrn^  although  now  fully  established,  was  at  one  time  strongly 
opposed  by  ^rbe  who  deemed  it  an  unwarrantable  innovation  on  the  pure 
principles  of  the  Feudal  system. 

The  rights  and  obligations  of  the  two  parties  interested  in  the  land 
would  thus  remain  as  before.  The  annual  feu-duty  would  just  be  a  ground- 
annual,  which  is  the  form  the  transaction  assumes  when  snbinfeudation  is 
prohibited.  The  casualties  of  Composition  and  Belief  would  also  be  exacted 
as  formerly.  A  superior  may  perhaps  object  that,  when  the  lands  are  sold, 
he  has  no  means  of  ascertaining  the  death  of  his  former  vassal,  on  which 
event  depends  his  right  to  exact  a  composition.  To  such  an  objection  it  is 
answered,  that,  under  the  present  system,  a  superior  is  constantly  exposed 
to  the  same  inconvenience,  as  the  new  vassal  seldom  demands  an  entry  from 
the  superior,  but  waits  until  an  entry  is  demanded  of  him.  There  might, 
nowever,  be  no  objection  to  benefit  the  superior  so  far,  as  to  allow  the  com- 
position to  carry  interest  from  the  death  of  tiie  last  vassal.  Or  perhaps  it 
might  be  an  advantage  to  boUi  parties  to  allow  a  composition  at  fixed  periods, 
as  suggested  in  the  case  of  corporations;  but  with  this  ;>roviso,  that  not  more 
than  one  composition  should  be  demanded  from  the  same  vassal. 

The  effect  of  the  change  now  proposed  would  be  considerable.  All  feudal  - 
hindrance  to  the  free  transfer  of  land  would  be  removed.  There  would  be 
no  recurring  to  the  superior  for  an  entry  in  any  case.  AU  the  valuable 
rights  of  the  superior  would  remain,  but  the  feudal  dignity  of  granting 
Charters  by  Progress  would  cease.  That  being  accomplished,  the  owners  of 
land  would  have  no  ground  of  complaint,  and  the  transfer  of  land  might 
liecome  as  simple  as  it  was  in  the  earlier  ages  of  conveyancing. 

Jasvakv  1.  1861. 


ovGoO'^lc 


DICTIONARY  AND  BIGEST 


LAW    OF    SCOTLAND, 


ABA 

Abandoning  an  Action.  It  is  competent 
U  ft  naraoer,  after  the  record  h  closed,  to 
ahudMi  the  cause  on  paying  fall  expenses  to 
tfce  defender,  and  to  bring  a  new  action  if 
otberwiie competent;  6  ff«o.  Jr.,c.  120,  §  10. 
But  Ah  rejEiilation  only  applies  to  the  case 
where  the  abandonment  is  made  before  an 
inleriocnior  has  been  pronounced,  assoilzieing 
.  the-4eftBd«c  in  whole  or  in  part,  or  leading, 
br  necessary  inference,  to  nich  absolvitor; 
J.  ^.  llrtj«;j,]828.  5  115.  Itwouldseem 
thit  an  abandonment  of  the  cause  bnfore 
iloi^tbe  record,  although  competent,  is  not 
held  to  fall  under  the  alnive  statutory  regu- 
lition;  Cdedoniaa  Foiindri/  v,  Cli/ne,  I4th 
B«c  1831,  iO  S.d:  D.  183  ;  and  aa  the git>- 
)«g  or  refusing  eKpensoE  is  a  matter  of  dis- 
tretinn  with  the  Court,  in  auch  a  csao. 

As  to  a  statntorv  abandonment  after  the 
newd  is  chued,  aee'  SKm-ef,  24tb  May  19S6, 
]i  3.  825,  in  which  ea»  the  Lwd  Ordinu-y, 
instead  of  dismimi^  the  action,  having  «■ 
»^iiid  without  any  reservation  of  a  right  of 
M'  action,  the  pursuer  Was,  nevertnoless, 
aliftwed  lo  bring  a  new  aotion.  The  pnrsuer 
u  liable  for  expenses  taxed  only  as  between 
psrtj  and  party  ;  Loekharl,  15th  July  IStS, 
I'D.  1045.  The  minute  of  abandonment 
niwt  be  ratified  by  the  judge,  in  ordwr  to  give 
it  eOett  in  patting  an  end  to  the  process; 
ifwr,  2d  Feb.  1849,  21  Jnritt,  189;  Cor- 
>>wt,.25tfa  Jnne  1846,  8  Z^.  889  ;  and  a  nev 
■ctioD  cannot  be  insisted  in.  unless  the  ex- 
peases  of  the  previous  one  have  been  either 
paid  or  consigned  ;  £a»«>M,  lat  Jnly  1845,7 
i>-  SM.  By  A.  S.  Wth  July  1839,  §  61,  a 
pinner  before  the  Sheriff  CourtS  may,  upon 
P»jing  full  expenses,  enter  upon  record  an 
»hMidonnient  of  the  cause,  "  before  any  inter- 
™iitor  of  absolvitor  is  pronounced."  See 
Si«rft  Prat.  333  ;  M'Sbuhau'i  Shmf  Court 
"fw.  333 !  Shate's  Digett,  ii.  992  :  iii.  354. 
iofLibtl. 


ABA 

Abandonment ;  in  the  law  of  insurance,  is 
the  relinquishment,  by  the  insured,  to  the 
undenvriten,  of  all  claim  to  the  subject  saved. 
This  right  may  be  exercised  wherever  there 
is  such  a  loss  aa  to  make  the  voyage  not  worth  ' 
pursuing ;'  or  where  the  thing  saved  has  lost 
its  chief  value ;  where  the  salvage  is  very 
high  ;  or  where  further  expense  is  necessary, 
which  the  insured  does  not  choose  to  under- 
take. The  election  to  abandon  must  be  made 
as  soon  as  the  insured  has  obtained  correct 
information  as  to  the  loss;  and  reasonable 
nettoe  of  the  abandooment  mnst  bo  given. 
In  this  country  no  particular  form  of  notice 
is  required;  in  some  countries  it  is  by  pro- 
test. B^t  Pirnc.  §  484,  and  mtthorities  thm-e 
eUtd;  lUutt.  j  48G, <i  wg.;  Shawh Digett, p.  284. 

The  actual  annihilation  of  a  ship  is  not 
necessary  to  constitute  a  total  loss.  It  is 
snfBcient,  tf  the  expenses  of  repairs  would 
eieeed  the  value  ef  the  ship  wbeo  repaired. 
Where,  therefore,  the  damage  to  the  ship  is 
so  great,  from  the  perils  insured  against,  as 
that  the  owner  cannot  put  her  in  a  state  of 
repair  necessary  for  punuing  the  voyage 
insured,  except  at  an  expense  greater  than 
the  value  of  the  ship,  be  is  not  bouud  to 
incur  that  expense,  but  is  at  liberty  to  aban- 
don and  treat  the  loss  as  a  total  loss.  Al- 
though, however,  the  assured  may  claim  upon 
a  total  loss  where  the  ship  is  not  actually 
annihihiled,  if  tfaey  do  bo,  they  must  aban- 
don the  vessel  to  the  underwriters,  and  give 
up  along  with  the  vessel  all  benefit  and 
advantage  belonging  or  incident  to  it.  One 
of  the  incident  advantages  or  benefits  is  the 
freight  which  the  vessel  has  earned,  and  this 
falls  to  be  given  up  to  the  underwriters 
paying  for  a  total  loss,  as  much  a«  the  roseel 
itself,  or  auy  matter  of  value  incident  to  it. 
Jn  Btrson  v.  Chapman,  Q  M.  A  G,  792,  Tin- 
DALL,  C.  J.,  observed  : — "  The  assured  has 
sustained  a  total  loss  of  the  freight  if  he 
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abandons  the  ship  to  the  nnderwriten,  and 
IB  justified  in  so  doing ;  Tor,  after  sucli  abtui' 
donment,  he  has  no  longer  the  means  of 
earning  the  freight,  or  the  possibility  of  ever 
receiving  it,  if  earned,  such  freigbt  going 
to  the  underwriters  on  ship."  In  Gate  v. 
Vavidton,  5  M,  it  S.  79,  Lord  Teitxiidbn 
observed : — "  I  have  never  heard  of  an  in- 
stance in  which  the  assured,  after  abandoning 
the  ship  to  the  underwriters,  has  stepped  in 
and  claimed  tbe  freight  as  against  the  under- 
writers. On  the  contrary,  the  practice  has 
been  uncontested,  that  the  abandonee  has 
Received  the  freight.''  In  the  case  of  the 
"Laurd,"  the  owner  had  insured  the  vessel 
with  one  company,  and  the  freight  wit(i 
another.  The  cai^  consisted  of  timber,  and 
the  Teasel,  on  her  voj^^  from  Quebec  to 
Liverpool,  was  seriously  damaged  by  an  ice- 
berg. She,  however,  reached  I Jiverpool,  and 
delivered  her  cargo  to  the  consigners,  hy 
whom  the  freight  was  paid,  The  owners 
then  gave  notine  of  abandonment  to  the 
underwriters,  and  brought  an  action  claiming 
M  for  a  total  loss.  The  jury  found  "  that 
the  vessel  was  a  total  loss,  irrespective  of 
the  decayed  timber  and  deGcient  sails."  Tbe 
underwriters  thon  claimed  the  freight,  on  the 
ground  that,  having  paid  the  full  value  of 
the  ship,  they  had  acquired  right  to  all  her 
earnings.  This  claim  tbe  Court  sustained, 
and  their  judgment  was  affirmed.  Lord  Cot- 
TEttHAU,  C.,  observed : — "  Where  a  ship  has 
received  such  repairs  as  entitles  the  owners 
to  treat  her  as  actually  lost,  and  where  the 
owner  consequently  abandons  her  to  the  un- 
derwriter^ they  come  in  as  assignees,  and  so 
are  eutitlecf  to  all  freight  afterwards  earned." 
SUivart  v.  QruMfi  ifnturance  Comjxmy,  8  D. 
323, 1  Maeipittn  328. 

Where,  iiowever,  tbe  owners  e^ect  to  aban- 
don the  vessel  to  the  underwriters,  and  where 
freight  has  been  actually  earned,  aqd  the 
underwriters  on  the  vessel  havq  deducted  the 
freight  from  tbe  sums  assured,  tbe  owners 
have  no  claim  against  the  underwriters  on 
tbe  freiffht,  la  the  case  of  the  "  Laurd,"  the 
owners  liaving  been  compelled  to  surrender 
the  freight  to  the  nnderwriters  on  the  ves- 
sel, raised  an  action  against  the  insurers 
on  tbe  freight,  on  the  ground  that,  as  i\it 
underwriters  on  the  sbjp  had  been  found 
entitled  to  the  freight,  it  must  be  considered 
as  lost  to  the  assured,  and  consequently  reco- 
verable from  the  underf  riters  ou  the  freight 
The  Court  suqtuned  tbe  claim  of  the  owners, 
but  tbeir  judgment  was  reversed,   on  the 

?;round  that  what  the  underwriters  on  tbe 
reight  nndertoolc  was,  that  the  voyage  should 
he  performed,  so  that  the  owners  should  be 
able  to  deliver  the  cargo,  and  be  in  a  condi- 
tion to  assert  their  title  to  the  freight,  and 
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that  the  underwriters  on  the  freight  had 
undoubtedly  performed  this  contract.  Lord 
CoTTENUAii  observed: — "The  underwritera 
freight  eug^ed  that  the  ship  should  not 
l>e  prevented  by  perils  of  the  sea  from  en- 
abling the  owners  to  earn  her  freight.  The 
right  of  the  underwriters  on  the  ship  to  claim 
that  freight  aroee,  not  from  perils  of  tbe  sea, 
but  from  the  election  made  by  the  owners, 
after  the  freight  had  been  earned,  to  treat  the 
ship  as  wholly  lost."  Turner  v.  ScoUiih  Ma- 
rine Ituuratue  Company,  13  D.  652, 1  Mae- 

The  owners  of  a  vessel  may  be  deprived  of 
their  right  of  abandonment,  and  of  claiming 
as  for  a  total  loss,  where  the  master  elects  to 
repair  the  damage  caused  to  the  vessel.  The 
duty  of  ihe  master,  in  the  case  of  damage  to 
tbe  ship,  is  to  do  all  that  can  be  done  towards 
bringing  tlie  adventure  to  a  successful  ter- 
mination— to  repair  the  sfaip  if  there  l>e  a 
reasonable  prospect  of  doing  so,  at  an  expense 
not  ruinous^aud  to  bring  home  ttte  cargo, 
and  earn  the  freight,  if  possible.  Unless, 
therefore,  it  is  shown  that  the  master,  in 
repairing  the  ship,  acted  improperly,  tbe 
mere  fact  that  tbe  expenses  of  repair  ulti- 
mately prove  to  be  greater  than  the  value  of 
the  ship,  will  not  be  su$cient  to  show  that  he 
acted  beyond  the  sco^  of  bis  authority,  for 
he  is  held  to  have  authority  to  act  as  a  pjro- 
vident  uninsured  owner  would  have  done. 
This  law  was  applied  by  the  House  of  Lords 
in  the  case  of  Bemtm  v,  Chapwm,  1849, 2  0^  A 
F.  696,  where  the  vessel  was  repaired  by  tfae 
master,  and  the  expenses  exceeded  the  value 
of  the  ship  and  freight.  It  was  held  that  the 
case  was  one  of  constructive  total  loss,  end 
that  the  master  might  have  al>andoned  ;  but 
that  as  lie  had  elected  tu  repair,  he  must  be 
treated  for  that  purpose  as  the  agent  of  the 
owner,  whose  acts  bound  the  owner. 

Abbey.  Prior  to  tbe  Reformation,  an 
abbey  was  a  monastery  or  religious  house, 
where  religious  persons,  whether  men  or 
women,  resided  under  tbe  direction  and  con- 
trol of  an  Abbot  or  Abl>ess.  In  Scotland,  tbe 
word  abbey  is  also  used  colloquially,  to  slg- 
nify  the  sabctnary  against  personal  diligence 
afforded  by  tbe  Abbey  of  Uolyroodhouse,  as 
having  boen  a  royal  residence.  See  Sanctuary. 

Abbot  An  Abbot  was  the  head  and  go- 
veroor  of  a  religious  house  or  abbey.  Ue 
had  commonly  aPrior  under  him;  and,  before 
the  Reformation,  Abbots  eat  ex  officio  in  the 
Scotch  Parliament.     Erik.  B.  i.  tit.  5,  §  4. 

Abbremtfl  of  Actjndication;  an  abridg- 
ment or  abstract  of  the  decree  of  adjudication, 
containing  the  names  of  the  creditor  and 
debtor,  and  of  the  lands  adjudged,  with  the 
amount  of  the  debt.  This  abbreviate  used 
formerly  to  be  authenticated  by  the  signature 
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ef  ihe  Lord  Ordinary  by  whom  the  decree 
MS  prnnouDced  ;  but  is  now  signed  by  the 
Eitractor ;  {1  and  2  Geo.  IV.,  c.  S8,  §  18.) 
The  abbreviiite  must  be  recorded  within  siity 
4»j*.  The  register  of  abbreviates  is  kept  by 
Ike  elerlis  of  the  bills,  and  the  certificate  of 
ngistration  is  written  on  the  abbreviate.  A 
copy  of  the  abbreviate  ia  also  appended  to 
(he  extract  of  the  decree,  on  which  likewise 
the  recording  is  certified.  An  abbreviate  is 
uecexary  in  all  adjudications,  whether  in 
pajment  or  in  implement ;  but,  where  led 
before  the  Sheritf  on  decrees  cognitionit 
nua,  the  abbreviate  need  not  be  eigiied  or 
recorded.  An  omission  to  rocoid  the  abbre- 
Tiala  will  have  the  effect  of  postponing  the 
ndjudication,  in  competition  with  another 
adjndicatioa  duly  recorded,  but  does  not  infer 
nnllity  in  a  question  with  the  debtor.  No 
koroiag  against  superiors  can  be  obtained 
Doltss  the  abbreviate  be  recorded ;  but  if 
infertment  have  followed  on  the  adjudication, 
the  omission  to  record  the  abbreviate  isof  n( 
coD3e4)nence  in  a  question  with  creditors  ad- 
judging posterior  to  the  sasine.  Ertk.  B.  \i. 
til-  12,  §  26;  1661,  c.  31;  fie?.  1695,  c, 
24;  A.  &  18li  J<M.  1715;  A.  S.  2d  Dee. 
1742;  A.  S.  lOth  July  1811  ;  BelF»  Com.,  i. 
J04,722,  746  ;  Skand'a  Prac.  ii.  700,  and  au- 
titriliti  there  eiUd ;  Mr  .Vore't  Neta  on  Stair,  p. 
weri ;  Bsai.  vol.  ii.  p.  222,  §  50 ;  flelT*  Prine. 
$SS5;  Kamet'  Stat.  Law  Abridp.  voeeRegi$tra- 
*»■;  Skam't  Digett.  p.  6,  §  17;  Jand.  Sti/la, 
M  edit,  Tol.  iii.  p.  888.     See  Adjudication. 

Abdieato;  to  resign.  Qenerally  applied 
to  the  case  ofa  m^istrate  or  other  function- 
uy  giving  np  or  quitting  his  office  before  hjs 
term  of  service  is  e^ired.     Tondim,  k.  t. 

AbdndiQii  of  Women ;  is  tbe  unlawful 
taking  away  of  the  person  of  a  woman, 
whether  child,  wife,  ward,  helres;,  or  women 
generally.  In  England,  the  abduction  of  a 
"ife,  whether  by  open  violence  or  by  fraudu- 
Irat  practices,  (which  are  held  equivalent  to 
constnint),  is  punishable  by  fine  and  impri- 
srament,  as  a  crime,  and  mayalso  found  a 
tinl  action  for  damages.  A  similar  action 
fill  lie  in  the  ease  of  abduction  of  a  ward,  the 
goardiaa  being  accountable  to  the  ward  for 
tbe  damages  recovered ;  although  the  more 
nnal  remedy  for  such  a  wrong,  is  by  an 
spplication  to  the  Court  of  Chancery,  as  the 
npreme  guardian  of  all  persons  in  England 
Tbo  are  under  Age-  The  abduction  of  an 
lieireas,  or  of  any  woman  who  has  'property 
in  pvEsesMon  or  expectation,  from  motives  of 
lucre,  with  intent  to  marry  hor,  is  declared, 
V  9  Geo.  IV.,  c  31,  as  to  England,  and  by 
10  Geo.  IV.,  cap  34,  as  to  Ireland,  to  be 
felmj,  puDishable  by  transportation,  penal 
Hrritade,  or  imprisonment.  If  marriage  has 
followed,  thongfa  ostensibly  voluntary,  yet  it 
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will  be  held  in  law  to  have  boon  forcible,  aa 
having  proceeded  on  a  consent  fraudulently 
obtained.  Generally,  indeed,  the  abduction 
in  order  to  marriage  of  women  is  a  felony ; 
and  the  woman  who  has  been  thus  married 
may  bear  evidence  as  to  her  abduction  against 
her  biisband,  contrary  to  the  ordinary  rule 
of  law.  Under  the  same  statutes,  the  abduc- 
tion of  an  unmarried  girl  under  sixteen  yean 
of  age  is  a  felony,  punishable  by  fine  and  impri- 
sonment. In  Scotland,  the  crime  of  abduction 
of  women  is  punishable  arbitrarily.  In  one 
case,  the  forcible  abduction  and  marriage  of 
an  heiress  of  fifteen  years  of  age  was  punished 
by  transportation  for  fourteen  yeais.  Hume 
on  Crimes,  j.  310  ;  Tondint,  h.  t.;  Rutteli  on 
Crima. 

Abdnctioa  of  Voters.  The  abduction  of 
votors  at  an  election  is  an  ofTeuce  at  common 
',  and  punishable  with  an  arbitrary  pain  ; 
Alison't  PritK.  p.  642.  But,  although  this 
was  one  ingredient  in  a  successful  petition 
against  a  return,  the  efi'ect  of  abduction  ;wm 
on  the  election  has  not  yet  been  decided.  I^ 
is  apprehended,  however,  that  the  name  of  the 
voter  should  be  added  to  the  roll,  there  appear- 
ing to  be  no  distinction  in  principle  between 
this  case  and  that  of  any  other  vTongftilly 
excluded  vote.  Warren'i  hate  of  Election  Coot' 
mittee3,  368 ;  Chamben  on  Eicetiont,  h.  t. 

Abettor;  one  who  incites,  instigates,  or 
encourages,  or  who  commands,  or  counsels, 
another  to  commit  felony.  In  most  cases  an 
abettor  is  considered  as  much  a  principal  aa 
the  actual  felon.    Tomiint,  h.  t. 

Abeyance;  an  English  law  term,  import- 
ing that  ft  freehold  or  inheritance  is  not 
vested  in  any  one,  but  is  in  expectation,  and 
ready  to  descend  upon  him  who  shall  &nt  fill 
the  character  required  by  the  particular 
quality  of  the  estate.  I'his  abeyance  or  sus- 
pense being  repugnant  to  the  general  prin- 
ciples of  the  English  law  of  tenure,  is  never 
allowed  except  when  it  is  unavoidable.  It 
has  boen  compared  to  the  haredilat  jacetu  of 
the  civil  law.     Tomiint'  Did.  h.  (. 

Abiding  by.  In  an  action  of  reduction- 
improbation^  where  the  main  reason  of  re- 
duction is  forgery  or  falsehood;  or  in  any 
other  action  where  either  party  founds  oa  a 
deed  or  writing  to  which  the  objection  of 
falsehood  or  forgery  is  proponed  either  by 
way  of  action  or  of  exception,  the  party 
fouttdjng  on  the  deed  may  be  required  by  his 
adversary  to  abide  by  il, — that  is,  to  declare 
judicially  that  he  abides  by  the  deed  or 
writing  challenged  or  objected  to,  as  true  and 
genuine..    If  he  refuse,  decree  of  cei-tifi cation 

11  be  pronounced  against  tbe  writing  as 

iprobative  or  false.     The  party  abiding  by 

the  deed  does  so  snb  perictuo  Jaiti ;  i.  e.  at 

the  risk  of  tbe  punishment  of  forgery,  if  the 
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forgery  be  proved ;  aod  r^nlarl;  the  dbider 
by  the  doed  ought  to  appear  in  court  for  the 
purpose ;  although,  in  the  case  of  extreme 
age  or  of  necessary  absence  from  Scotland,  a 
commisBion  to  take  his  declaration  will  be 
granted.  It  was  formerly  the  practice  to 
admit  parties  t«  abide  by  deeds  jwlifieate,  as 
it  was  expressed, — that  is,  with  explanations 
tending  to  show  that  the  deed  came  fairly 
into  the  party's  possession.  This  practice, 
however,  has  gone  into  desuetnde ;  bnt  it  is 
stilt  competent  and  usnat  for  the  abider  to 
protest  that  he  shall  be  at  liberty  to  prove 
facts  and  circumstances  as  to  the  manner  in 
which  the  deed  came  into  his  hands,  and  as 
to  his  belief  of  its  being  genuine,  which, 
even  if  it  tnm  out  to  be  a  forgery,  may  free 
him  of  accession  to  the  crime.  After  a  party 
has  thus  abidden  by  a  deed,  he  cannot  be 
asked  how  the  deed  came  into  bis  hands ; 
and  the  form  of  process  is  to  make  up  the 
record  in  the  cause,  by  ordering  a  condescend- 
ence of  articles  improbatory,  and  answers 
containing  articles  approbatory.  The  writ 
in  qaestion  is  also  identified  by  the  signatures 
of  the  party  abiding  by  it,  and  of  the  judge 
or  comminioner.  Stair,  B.  iv.  tit.  20,  §  19; 
Erik.  B.  iv.  tit.  4,  §  69 ;  Bani.  B.  i.  tit.  10,  6 
224  ;  Ad  of  Sederunt,  11th  July  1628,  §  53  ; 
Shand"!  Prac.  ii.  642,  tl  uq.  and  catet  there 
oited,  and  wUt;  Hwm,  i.  157.  See  Ariidet 
mprobatory. 

AbjitTUtion,  Oath  of;  an  oath  aoerting 
the  title  of  the  present  Royal  Family  to  the 
Crown  of  England.  The  statutes  enjoining 
it  are  13.  Will.  111.,  c.  6, 1  Geo.  I.,  c.  13,  and 
6  Geo.  III„cfi3.  By  thieoath  the  swearer 
recognises  the  right  of  the  Sovereign  under 
the  Act  of  Settlement ;  engages  to  support 
hin  or  ktr  to  the  utmost  of  his  power ; 
promises  to  disclose  all .  traitorous  conspira- 
cies; and  expressly  disclaims  any  right  to  the 
Crown  of  England  Uy  the  descendants  of  the 
Pretender.  This  oath  is  ordered  to  be  taken 
by  all  persona  holding  offices  in  Scetland, 
civil  or  military,— by  Peers  before  voting  in 
the  election  of  Scotch  Peers,  or  taking  their 
seats  in  the  House  of  Lords,— by  judges,  ad- 
vocates, and  practitioners,— by  the  heads  and 
other  members  of  colleges,->n-by  the  clergy  of 
the  Church  of  Scotland,  and  by  schoolmasters. 
Quakers  and  Moravians  are  allowed  to  make 
an  ajirmatiim  to  the  same  effect,  i 
the  oath.  8  Geo.  I.,  c.  6  ;  6  Geo.  III.,  c.  53  ; 
3  and  4  Will.  IV.,  c.  49,  §  2.  The  oaths  of 
abjuration  and  allegiance  are  repealed  in 
every  case  as  to  Roman  Catholics  ;  and  by  5 
and  6  Will.  IV.,c.3^,  no  elector  in  England 
is  to  be  required,  at  any  election,  to  take 
them,  or  any  oath  required  by  any  act  to 
be  taken  in  lieu  of  them.  Members  of  Par- 
liament (except  Roman  Catholics)  must  take 


ABR 

them  before  they  sit  or  vote,  after  the  Speaker 
it  chosen,  otherwise  the  election  is  void ;  13 
Will.  III.,c.  6 ;  and  Roman  Catholics  elected 
members  must  take  an  oath  in  lieu  of  the 
oaths  of  abjuration,  allegiance,  and  supre- 
macy, according  to  a  formula  prescribed  bv 
10  Geo.  IV.,  c.  7.  S  2.  ErA.  B.  i.  tit.  2,  '§ 
Sminlm't  Abridgmeiit,  v»te  Oa&t ;  Blair's 
JmUee  Manual,  h.  t. ;  Chambers'  Bleetion  Law,    ■ 

ffatdi.  Juitiee  of  Peace.    See  also  OalK*. 
Affirmation. 

Abertim ;  the  offence  of  admioisteriDg 
medicine  or  applying  force  (o  a  pregnant 
woman,  in  order  to  procure  abortion,  is  not 
murder  of  the  child  in  utere,  whether  quick 
not.  But  where  the  mother  dies  from  the 
effect  of  the  potion  or  operation  used  to  de- 
stroy or  espel  the  fatu»,  there  seems  t«  be 
for  a  charge  of  mnrdor  against  the  per- 
petrator. An  attempt  to  procure  abortion  is 
a  relevant  charge.  Hume,  i.  186,  263; 
Aliton,  Print.  72. 

Abroad ;  persons  resident  abroad,  that  is, 
out  of  Scotland,  are  not,  generally  speaking, 
subject  to  the  jurisdiction  of  any  Scotch  court. 
But  to  this  rule  there  are  several  CKceptioas. 
A  native  Scotchman,  who  goes  abroad  antnw 
remantndi,  leaving  no  property,  either  herit- 
able or  moveable,  behind  him,  does  not  re- 
main subject  to  the  jurisdiction  of  the  Scotch 
courts  ratioae  origiuit.  If  a  party  resident 
abroad  have  heritable  property  in  Scotland. or, 
whether  he  be  a  native  or  not,  if  a  jurisdiction 
has  been  created  by  arresting  his  moveables 
in  Scotland  jwritdictionitfundanda  cauta,  he 
may  be  cited  (except  in  questions  of  <la(««)r 
in  the  Scotch  courts.  In  tbe  case  of  a  landed  • 
estate,  the  lex  ret  litte  is  the  rule ;  and  th& 
law  presumes  that  the  owner  of  such  an 
estate,  whether  native  or  foreigner,  if  resi- 
dent abroad,  has  employed  some  one  resident 
in  this  country  to  took  after  his  interests  in 
his  absence.  Hence,  not  only  in  the  ease 
where  there  is  an  arrestment  to  fonnd  a 
jurisdiction,  but  also  where  there  is  juris- 
diction ratiotie  rei  tita,  edieta)  citation,  od 
inducie  of  twenty-one  days,  is  competent 
against  the  party,  to  the  effect  of  roakin|t 
him  amenable  to  the  Court  of  Session  in. 
Scotland.  Parties  resident  abroad,  and 
charsed  with  the  commission  of  crimes  in 
Scotland,  may  also  be  cited  as  forth  of  the 
kingdom.  The  effect  of  absconding,  or  goin^ 
abroad  for  the  purpose  of  evading  payment  of 
debt,  or  ef  escaping  punishment  fbr  a  crime, 
will  be  considered  under  other  heads. 

In  the  case  of  Grant  r.  Pedie,-5ih  July 
1825,  IW.d  S.  716,  which.  overruKng  the 
judgment  of  the  Court  below,  found  that  a 
native  of  Scotland  domiciled  abroad  was 
not  amenable  to  the  jurisdiction  of  the  Courts 
in  Scotland  rattone  oripnU,  there  waa  no 


ABR 

penoDftl  citation.  Where,  however,  a  no- 
tira  of  Scotland  domiciled  abroad  is  cited 
peraoMllj  In  Scotland,  be  ig  amenable,  al- 
thoDgb  he  maj  be  in  Scotland  onlj  on  a  visit, 
and  ma;  not  have  resided  there  for  fortj  days 
Hntinaansl]'.  RUehuv.Fraier,  9t\tl>ec.l8f>2, 
15  0.  205.  It  would  rather  eeem,  there- 
fore, that  the  moment  that  a  Scotsman  re- 
tarns  home,  the  jurisdiction  of  his  native 
marts  revives,  although  he  be  at  home 
tnniiently  only,  provided  he  be  cited  pergon- 
allf.  On  thisground  the  judgment  in  thecase 
(rftWAtrv.  HW,  19th  Jan.  1798, M.2250,may 
be  doubted.  Therethe  defender  was  a  native  of 
Seotland  domiciled  abroad,  and  had  been  at 
home  on  a  visit  for  more  than  forty  days,  hut 
the  citation  was  left  at  his  lodging-bouse 
after  he  had  quitted  it,  and  when  he  was  on 
his  road  to  England  two  or  three  days  before 
the  citation  was  given.  The  older  case  of 
Wiltie  r.  Muirhead,  M.  4814,  appears  to 
have  been  correctly  decided,  for  there  the 
defesder,  although  domiciled  in  England, 
WIS  a  Scotsman  by  birth,  and  was  personalty 
cited  in  Scotland.  So  soon  as  a  party  leaves 
hit  reaidenco  in  Scotland,  with  the  intention 
of^tsblishing  himself  elsewhere,  he  may  be 
cited  edictally  as  being  furth  of  Scotland,  al- 
tbeagh  he  may  not  have  acquired  another 
domicile  elsewhere  ;  Btwait  v.  Blaikit,  1st  Feb. 
164S,  11  D.i7i.  In  that  case  Lord  Jeffrey 
observed  :  "  It  is  a  great  mistake  to  suppose 
that  the  domicile  for  citation  is  the  same  as 
that  which  regulates  succession,  and  that  no, 
diHsieile  for  citation  can  be  lost  until  a  new 
OBC  is  acquired.  This  is  an  error,  for  such 
/iooieile  may  be  lost  in  the  course  of  twenty- 
foar  honrs  by  going  forth  from  the  realm,  aud 
.  by  intimating  to  all  the  lieges  that  the  pai-ty 
does  not  mean  to  come  back.  The  only 
proper  form  of  citation  from  that  time  forth 
ii  edictal  citation." 

Od  the  SDbjeet  of  this  article  generally,  see 
Bnk-  B.  i.  tit.  2,  S  17, «(  mj-  and  Ivory's  Notea; 
and  B.  iii.  tit.  9,  §  4,  and  tits.  3,  §  33,  and  10, 
j  Id  ;  alto,  B.  iv.  tit.  1,  §S  6  and  41 ;  Bae» 
<^  vol.  ii.  168  ;  Kama'  tau  Tracft,  vii.  p. 
217 ;  Buwu  on  Crimet,  ii.  259  ;  SKand'i  Prat- 
6«,  pp.  9, 163;  13  and  14  Vict.,  c.  36,  J§  21, 
22.  See  also  Foreigner.  Judicial  Factor. 
Siickd  Gitalion.  Recvnventitm.  Baddnff  War- 
'*■'.  AbKonding.  Meditatio  Fagm.  Border 
Verraaf.  JuriidicHoa.  Fugilalian.  Domi- 
<>'.  Forum.  Mandatary.  Banirvpl.  Arrett- 
*M  jariidietiimU  /andanda  eauM.     Absence. 

Alnrate.  To  abrogate  a  taw  is  to  repeal 
«  recall  it 

AbKondinff.  The  act  of  absconding  or 
feting,  in  ori&r  to  evade  payment  of  debt,  is 
MS  of  the  equivalents  of  legal  bankruptcy, 
onderthe  act  1696,  c.  5,  and  under  the  bank- 
rapt  ttatntes.    Burton  m  Bankruptiy,  p.  20?. 


Absconding  is  also  one  of  the  indications  of 
guilt  usually  libelled  on  in  indictments  and 
criminal  tetters.  If  a  witness  mean  to  ab- 
scond, in  order  to  avoid  giving  evidence  at  a 
trial,  be  may  be  apprehended  and  imprisoned, 
tilt  ho  find  caution  for  his  appearance.  Hume 
<m  Crimes,  ii,  375.  The  prosecutor  (or  pan- 
nel,  as  the  case  may  be)  must  give  in  a 
regular  application,  and  support  it  by  oath, 
that  he  has  good  cause  for  believing  that  the 
witness  means  to  abscond  in  order  to  diEap- 
point  the  course  of  justice.  Alison's  Prae., 
398.  Dickson  on  Evidence,  951.  See  Bank- 
rapt.     Meditatio  FugtE. 

Abienoe.  Where  a  defender,  although 
duly  cited,  has  failed  to  appear,  the  Court, 
on  the  ground  that  by  means  of  the  citation 
he  has  had  lawful  notice  of  the  demand,  ac- 
companied by  certification  of  what  will  ensue 
if  he  fail  to  make  appearance,  is  in  use,  on 
the  pursuer's  motion,  to  pronounce  a  decree 
in  terms  of  the  conclusions  of  the  summons  or 
libel,  which  is  called  a  decree  in  abseiee.  In 
order  to  warrant  such  a  decree,  the  Court 
must  have  jurisdiction  over  the  defeuder,and 
the  decree  must  be  in  terms  of  the  libel ;  or, 
at  least,  the  only  admissible  variation  must 
be  of  the  nature  ofarMfrtVb'nn  on  the  demand 
in  the  sumraoDS,  not  of  an  amendment  of  the 
libel.  The  principle  on  which  this  rests  is, 
that  the  absent  defender  is  presumed  to  have 
laid  his  account  with  a  decree  in  the  terms 
concluded  for ;  while,  if  he  had  been  made 
aware  of  the  variation,  he  might  have  ap- 
peared and  opposed  it.  Where  a  libel  con- 
tains alternative  conclusions,  the  decree  must 
be  made  to  bear  reference  to  one  or  other  of 
them.  In  consistorial  actions,  generally,  the 
pursuer  must  prove  his  case  before  getting 
decree,  though  the  defender  has  failed  to  ap- 
pear. In  criminal  process  no  procedure  of 
the  nature  of  trial,  conviction,  or  sentence, 
can  take  place  in  absence  of  the  accused ;  al- 
though, if  he  fail  to  appear  on  the  day  to 
which  he  is  cited,  sentence  of  fugitation  or 
outlawry  may  be  pronounced  against  tiim  in 
his  absence,  whereby  his  person  is  forfeited  in 
law,  and  his  moveables  escheated.  The  elfect 
of  absence  where  the  party  has  no  domicil  or 
forvm  in  Scotland,  or  where  he  has  lost  hi 
original  forvm  and  domicil  by  leaving  the 
country  animo  remanendi,  is,  that  he  is  not 
amenable  to  the  Scoteh  courts  in  any  process, 
civil  or  criminal,  except  noder  the  circum- 
stances explained  in  the  article  Abroad.  A 
decree  in  absence  not  being  held  as  res  judi- 
cata, the  party  may  be  reponed  against  its 
effects,  in  the  manner  pointed  out  under  the 
article  Decree.  As  to  the  mode  of  providing 
for  the  management  of  the  estate  or  affairs 
of  an  absent  party,  see  Judieial  Factor;  and 
as  to  the  manner  in  which  he  must  sue  an 
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actaon,  see.  ifandafar]/.  For  the  mode  ofcit* 
iag  him  when  be  bfts  a  Scotch  forum,  see  EiUe- 
tal  Citation.  Ab  to  decrees  in  absence  in  Sheriff 
Courts,  see  16  and  17  Vict.,  c.  80,  §  2. 

Where  a  decree  in  absence  is  sought  to  be 
reduced,  the  pursuer,  as  a  coudition  of  his 
being  allowed  to  insist  in  the  action,  must 
first  pay  the  expenses  decerned  for  ia  the 
previous  decree.  If  he  ia  successful  in  the 
reduction,  he  is  not  entitled  to  claim  repay- 
ment of  these  previous  expenses,  as  forming 
5 art  of  the  expenses  of  the  action  of  re- 
uctiOD.  A  dilterent  judgment  appears  to 
have  been  pronounced  in  one  case,  but  it 
does  not  ajvpear  to  be  supported  by  the 
opinion  of  the  majority  of  the  judges  who,  as 
reported,  were  Rgtiinst  the  claim.  The  judg- 
ment bears  that  tlie  pursuer  of  the  reduction 
was  entitled  to  repayment  of  the  expenses  of 
the  principal  action  under  the  deduction  of 
the  expenses  of  enrolling  and  obtaining  de' 
eree,  the  taxation,  and  extract ;  and  this  ap' 
pears  to  have  proceeded  on  the  ground  that 
these  were  the  only  expenses  caused  by  the 
pursuer  of  the  reduction  not  appearing  in  the 
previous  action.  By  his  not  appearing,  how- 
ever, the  summons  itself  was  rendered  use- 
less, and  having  been  unsuccessful  in  the  re- 
duction, he  bad  to  pay  the  expense  of  the 
summons  of  reduction — the  expense  of  which 
was  caused  by  the  non-appearance  of  the  pur- 
suer in  the  previous  action.  It  would  appear, 
therefore,  that  his  claim  for  the  previous  ex- 
penses ought  to  bare  been  disallowed  in  toUi ; 
Seaies  v.  Wiglon,  22d  May  1852,  14  D.  780. 

On  the  subject  of  the  article  generally,  see 
the  following  authorities;  Stair,  B.  iv.  tit.  "" 
§27  ;  Er»k.  B.  i.tit.  2,  §  16  ;  B.  iv.tit.  3, ,  , 
and  tit.  4,  5  83 ;  Bani.  vol.  i.  p.  461 ;  Hvme, 
ii.  269;  Shand't  Praetice,  305,  ei  teq.;  Mac- 
farlane't  Jury  Practice,  pp.  26,  154,  246  ; 
Jf'Glaahim'i  Shtr.  Court  Prac.  195.  Seo  also 
Amendment  of  Libd.     Domicil. 

Absolnte  Diapoaition    is  a  conveyance  un- 

Jualified  by  any  reservation  in  favour  of  the 
isponer  or  of  any  other  party ;  in  contra- 
distinction to  a  conveyance  containing  in 
grcemio  a  power  of  reversion,  or  any  other 
limitation  or  qualification  of  the  right.  In 
Scotch  law  langut^;e,  however,  the  term  af>- 
tdute  dispotilion  is  generally  used  in  relation 
to  heritable  property,  anil  in  connection  with 
what  is  called  a  badtbimd ;  that  is,  a  right  ex 
facie  absolute  is  qualified  by  a  separate  deed 
declaring  a  trust,  or  importing  a  security,  by 
taking  the  disponee  bound  to  redispone  to  the 
disponer,  or  his  representatives,  on  repayment 
of  a  particular  loan  or  advance  of  money,  or 
on  being  relieved  of  certain  obligations  cot 
tracted  on  the  dtsponer's  account.  This  is 
form  of  security  sometimes  given  for  future 
advances,  or  for  securing  obligations  of  relief. 
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When  the  relative  back-bond  is  published 
by  registration  in  the  record  of  sasines  and 
reversions,  it  becomes,  from  the  date  of  regis- 
tration, a  ital  qualification  on  the  disponee's 
right,  which  will  be  effectual  against  the  dis- 
ponee's creditors  and  against  third  parties. 
And  after  such  registration,  or  after  judicial 
production  of  the  back-bond,  tho  parties  can- 
not disburden  the  disponee's  right  merely  by 
cancelling  or  restricting  the  back-bond.    Tlie 
registration  of  the  back-bond  in  the  record  of 
sasines  and  reversions  is  held  to  be  a  feudal 
limitation  of  the  disponee's  right;  and  in 
order  effectually  to  discharge  it,  the  discharge, 
like  the  burden,  must  appear  on  the  record. 
While  the  back-bond  remains  unrecorded, 
the  disponer  is  exposed  to  the  risk  of  the  dis- 
ponee's bankruptcy  ;  and  if  it  should  never  - 
be  recorded,  then  on  the  face  of  tbe  records, 
and  feudally  speaking,  the  disponee  will  be 
the  absolute  proprietor,  subject  only  to  a  per- 
sonal  obligiition   to  denude   or  accouot,  in 
terms  of  the  back-bond.    Although  the  holder 
of  a  disposition  qualified  by  a  recorded  back- 
bond is  virtually  no  more  than  an  heritable 
creditor  to  the  disponer  entitled  to  redeem, 
yet  it  seems  to  bo  doubtful  whether  the  dia-     . 
ponee  can  state  himself  as  in  right  of  a  debi- 
tum  fundi,  to  the  effect  of  entitling  him  to 
poind  tbe  ground  of  the  lands  comprehended 
in  tbe  absolute  disposition    in    bis  faroor. 
Poinding  of  the  ground  isaromedycompetent 
to  the  holder  of  a  d^itumfwidi,  hut  not  com- 
petent, it  would  seem,  to  a  party  holding  a 
title,  in  virtue  of  which  he  can  enter  into  th© 
natural  possession  of  the  lands.     Rou't  i/et~ 
lures,  vol.  ii.p.  430,  and  avthoritiet ihere  cited; 
Beit't  Com.  i.  672 ;   Print.  §  913,  and  aulhari- 
ties  Otere  cited.  See  Burdent.   Banirupt.  WaJ- 
Btt.     Poinding  of  the  Ground. 

An  absolute  disposition  qualified  by  a  back- 
bond acknowledging  tbe  disposition  to  be  in 
security  merely,  covers  all  advances  made  by 
the  disponee,  either  before  or  after  the  d&te 
of  tbe  disposition.  If,  however,  the  disposi- 
tion be  recorded,  or  produced  judicially,  it 
will  then  operate  as  a  security  merely  for  tbe 
sums  advanced  at  the  date  of  the  recording, 
or  of  the  judicial  production.  Kiddet  v.  iVib- 
bli^$  Creditors.  IGth  Feb.  1782,  3f.  1154  ; 
Keitlt  V.  Maxwell,  8th  July  1795,  if.  1163. 

Thereexistsan  important  distinction  between 
a  disposition  which  in  gramio  contains  a  trust 
and  sets  forth  certain  specific  trust-purposes, 
and  a  disposition  which  ia  exfado  absolute, 
but  is  qualified  by  a  separate  back-bond  by 
the  disponee,  containing  a  general  declara- 
tion of  trust,  Tho  first  does  not  divest  tbe 
grantor,  but  merely  burdens  his  right  until 
the  back-bond  has  been  recorded;  the  lat- 
ter does  divest  hiro,  leaving  him  merely  the 
creditor  on  the  disponee's  obligaUon  to  re- 


amny.  The  disponed  who  ponesus  tinder 
>  title  afaeie  absolate,  when  required  to  de- 
■ad>  in  fkTour  of  the  truster,  is  entitled  to 
rataiD  the  subject  until  the  obligations  in- 
enmbent  on  the  truster  towards  him  shall  he 
lUGlled,  Where  the  back-bond  is  perfectly 
g«eeral  in  its  tenor,  the  security  created  by 
the  trust  not  being  limited  either  eipresaly 
m  bj  implicatioD,  the  dispense  is  entitled  to 
refnie  to  denude  until  he  is  relieved  of  all 
adnocsi  nude  or  obligations  incurred  for  the 
trader,  prior,  as  well  as  posterion  to  the  date 
af  the  disposition.  Where,  too^  the  back- 
boad  is  not  perfectly  general,  but  speciliee  par- 
tienUr  obligAtioua,  still  in  so  far  aa  regards 
sabKquent  advances  by  the  dispooee  te  or  for 
the  traster,  he  is  entitled  to  retain  the  sub- 
jects far  his  relief  of  these.  The  presamption 
of  taw  in  such  a  case  is,  that  the  truster  in 
ebtainiag  these  subsequent  advances  con- 
teniplated  the  ezteusioa  of  the  trust)  and  that 
the  disponee  holding  the  subjects  under  an  ex 
fieit  absolute  title,  made  these  subsequent 
adrances  for  the  truster  in  reliance  on  the 
iNurity  actoilty  held  by  him.  Whore,  how- 
vnt;  it  appeva  from  the  back-bond  that  the 
almlnte  disposition  has  been  granted  in  se- 
curity of  a  particular  debt  specially  named, 
and  the  disponee  is  taken  bound  to  reconrey 
•n  the  particular  debt  being  repaid,  in  secu- 
rity of  which  the  disp(»ition  was  specially 
gnuited,  the  disposition  will  not  be  held  to 
cover  debte  previously  due.  In  such  a  case  the 
trust  created  trill  be  held  te  be  a  new  transac- 
tioQ,  and  ita  nature  and  terms  vritl  fall  to  be 
determined  by  the  intention  of  the  parties  as 
ascertained  by  competent  evidence;  foranab- 
•olnte  conveyance  with  a  back-bond,  though 
a  trust  or  security  most  favourable  for  the 
trustee,  is  still  but  a  trust  or  security,  and  its 
terms,  like  those  of  any  other  transaction,  are 
a  fit  subject  of  judicial  inquiry.  In  so  far, 
boweter,  m  regards  subsequent  advances  in 
such  a  ease  as  that  now  supposedi  these 
■ill  be  held  to  be  covered  by  the  secu- 
rity, on  the  principle  that  there  was  an  im- 
plied extension  of  the  trust-purposes,  te  the 
cITeet  of  securing  such  subsequent  advances. 
BOvtton  V.  Dttf,  14th  Jan.  1840,  2  D.  279. 

Aaex/ade  absolute  disposition,  qualified 
bj  a  back-bond,  does  not  exclude  the  widow 
of  the  disponer  fi'om  claiming  her  terce  out 
of  the  lands  conveyed,  on  the  ground  that  the 
traiuactioni  as  declared  by  the  back-bond,  was 
Bothiagmere  than  aa  heriteble  security  over 
the  lands,  and  that  beyond  the  extent  of  the 
Btn  secnnd  the  infeftment  of  the  disponee  was 
tnilytheinfeftmeatofthedispooer.  Baitittv. 
AwUnm, 2Ist  F«b<  leiliP.  G.  Iiitfaecase 
ef  QitrifM  r.  Bank  of  Sa>tiand,  8th  March 
Ml,  13  D.  912,  the  Court,  by  a  m^ority  of 
time,  bald  that  an  a/ade  absolute  disponee 


of  a  Eubjeet  held  burgage,  was  liable  to  the 
creditor  of  a  ground-annual  secured  over  the 
subjects,  although  he  had  put  upon  record 
a  back-bond,  granted  by  him  at  the  samd 
time  that  be  received  the  disposition,  frhich  set 
forth  that  the  conveyance  was  to  him  in  se- 
curity merely  of  a  debt,  and  although  he  af- 
terwards executed  and  put  on  record  a  dis- 
charge and  renunciation  of  the  security.  This 
judgment  was  clearly  erroneous,  on  the  ground 
that  the  crediter  in  the  ground-annual  had 
no  claim  against  any  disponee  to  whom  the 
laudBautofwhich  the  ground-annual  was  pay- 
able were  or  might  have  been  conveyed;  and, 
acc«rdingly,on  this  ground,  the  judgment  was 
reversed  in  the  House  of  Lordsi  See  Ground- 
Annual,  But  independently  of  this  ground, 
on  which  alone  the  revei'sal  proceeded,  the 
Eoundneas  of  the  judgment  may  be  doubted, 
on  the  additional  ground  that  so  soon  as  a 
back-bond  qualifying  an  txfaeia  absolute  dig' 
position  is  put  on  record,  the  disponee  ceases 
te  be  proprietor,  even  nominally,  and  becomes 
an  heritable  creditor  merely. 

Lord  MohcbeiVf  dissented  strongly  froM 
the  judgment,  and  observed,  "  If  the  transact 
tion  had  been  completed  by  an  ordinary  dis' 
position  in  security  and  infeftment  by  resig- 
nation, bearing  the  quality  of  the  right  in  the 
bodyof  it,  there  could  not,  I  presume,  have  been 
any  doubt  that  it  would  have  been  nothing  but 
atitle  in  security.which  never  could  hav^given 
the  pursuer  any  right  to  the  ground-annual 
aa  against  the  creditor  so  infeft,  or  deprived 
him  of  the  beneRts  of  his  author's  personal 
obligation  for  payment  of  it.  But  I  have 
long  believed  it  to  be  a  settled  principle  in 
the  law,  that  a  security  constituted  in  the 
form  of  an  absolute  disposition,  but  qualified 
by  a  hack-bond,  declaring  this  title  to  be 
limited  to  a  definite  security,  forma  neither 
more  nor  less  than  an  heritable  security  for 
debt.  It  clearly  is  so  in  any  question  with 
the  granter,  and  it  is  clearly  so  with  any 
other  party  as  soon  as  the  back-bond  has  been 
recorded  in  the  register  of  saslnes  and  rever- 
sions. The  title  of  the  grantor  of  the  dispo- 
sition remains  entire,  subject  only  to  the 
burden  so  constitutodi  Nothing  hinders  him 
to  sell  the  properly  to  another,  subject  to  the 
security  ;  nothing  hinders  him  to  create  other 
postponed  securities,  either  in  the  same  form 
or  in  any  other.  And  his  title  remains  en- 
tire for  other  purposes,  in  regard  te  the  rights 
of  other  parties.  This  point  was  surely  de- 
termined in  the  most  deliberate  manner  in 
the  ease  of  Bartklt  v.  Buchanan,  21st  Feb. 
1811,  in  which  it  Was  held  that  a  widow's 
right  of  terce  remained  unteuuhed  by  such  an 
a^lute  disposition  with  infeftment,  quali- 
fied by  back-bond  recorded.  The  Court  un- 
animously found  that  the  husband's  infett- 


ment  remained  entire,  subject  to  the  heritable 

debt,  without  which  there  could  have  been 
DO  terce,  the  husband's  seisiD  being  the  mea- 
sure of  the  wife's  terce.  And  it  ia  accordingly 
universally  &o  laid  down,  that  a  title  consti- 
tuted in  this  form  creates  nothing  but  an 
beritablo  debt."  The  joint  opinion  of  some 
.  of  the  majority  of  iho  Court  contains  the  fol- 
lowing observation  :  "  The  fallacy  on  the 
ether  side  lies  in  dealing  with  the  right  of 
the  back-bond,  as  if  in  legal  construction  it 
were  one  of  security  only,  and  not  a  proprie- 
tary right.  That,  in  one  sense,  though  not 
in  the  ordinary  sense,  it  may  operate  to  the 
effect  of  a  security,  ia  true  enough.  But  in 
its  conception. and  legal  constitution,  it  is  not 
a  security,  which  is  a  mere  burden  in  favour 
of  one  parly  on  the  radical  jvt  domiaii,  con- 
tinuing separately  to  exist  in  the  person  of 
another.  It  is,  on  the  contrary,  the  proper 
jus  ilominii  itself,  transferred  by  divestiture  of 
the  former  into  the  person  of  the  new  pro- 
prietor, who  in  this  way  comes  by  independ- 
ent investiture  into  his  author's  place  yuoad 
the  entire  substance  and  itniversitaa  of  the  real 
right."  In  reference  to  these  remarks,  Lord 
MoNCHEipp  observes,  "  I  see  it  is  said  in  the 
opposite  opinion,  'The  fallacy  on  the  other 
side  lies  in  dealing  with  the  right  of  the  bank, 
as  if  in  legal  construction  it  were  one  of  se- 
curity only,  and  not  of  proprietary  right.' 
With  all  deference  it  appears  to  me  that  the 
whole  fallacy  in  the  argument  lies  in  assum- 
ing that  it  is  anything  else  but  a  right  in 
security.  In  its  original  constitution,  if  the 
disposition  and  the  back-bond  he  read  toge- 
ther, beyond  all  question  the  only  right  con- 
stituted is  nothing  else  but  a  right  in  secu- 
rity. No  doubt,  as  the  disposition  is  abso- 
lute ID  its  terms,  the  qualification  effected  by 
the  back-liond,  though  referred  to  in  the  dis- 
position, could  have  no  effect  against  third 
parties  until  it  was  registered  in  the  register 
of  sasines ;  but  as  soon  as  it  was  so  regis- 
tered, the  disposition  and  the  registered  back- 
bond constituted  but  one  title,  and  that  a 
title  in  security  merely.  I  shall  only  farther 
remark  that  I  can  conceive  no  greater  fallacy 
in  reasooing  upon  afeudal  title,  than  to  mis- 
take the  mere  form  in  which  a  security  for 
debt  is  created  for  the  substance  of  the  right ; 
and  that  is  what  I  think  the  Court  are  now 
in  great  danger  of  doing." 

Abulate  Warrandice,    See  Warrandict. 

Abstracted  Knltnres.  This  term  is  aj 
plied  to  that  evasion  of  the  servitude  of 
thirlage  which  consists  in  fraudulently  or 
illegally  carrying  the  grain  of  the  servient 
lands  to  be  ground  elsewhere,  or  otherwise 
disHippointing  the  right  of  the  dominant  mill. 
The  remedy  competent  to  the  proprietor  or 
tenant  of  the  mill,  against  the  proprietor  or 
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tenant  of  the  astricted  lands,  ia  an  action  for 
abstracted  multures,  which  may  be  raised 
either  before  the  Judge  Ordinary  or  in  the 
Court  of  Session ;  and  the  conclusion  of  whidi 
is  alternative,  either  for  delivery  of  the  mul- 
ture of  the  abstracted  grain,  or  for.a  sum  of 
money  in  lieu  thereof.  Multures  prescribe  in 
five  years  from  the  time  they  become  due  ; 
■"'■'),  c.  9.     Where  the  right  of  thirli^e  is 

_  ited  this  action  is  combined  with  a  de- 
clarator of  thirlage,  which  can  be  competent- 
ly brought  only  in  the  Court  of  Session. 
Ersk.  B.  ii.  tit.  9,  §  32 ;  Bell's  Pnnc.  §  1030  ; 
Jitrid.  Stales,  iii.  83  ;  Boi/d's  Jud.  Proceedmgt, 
p.  216;  Hunter's  Landlord  and  Tenaitf.p.  561, 
etseq. 

Aeceptaoee;  in  its  general  acceptation,  is 
the  act  whereby  a  party  agrees  to  an;  terms, 
offer,  or  proposal  made  to  liim,  or  undertakes 
a  trust,  office,  or  duty.  Acceptance  in  thta 
sense  may  be  either  express  or  tacit,  verb.-il 
or  written  j  or  provable  by  facts  and  cir- 
cumstances inferring  acceptance,  and  not  rer 
concileable  with  rejection.  The  evidence,  how- 
ever, whatever  it  may  be,  must  amount  to  a 
clear  indication  of  an  intention  to  accept. 
Thus,  the  mere  possession  of  a  deed  contain- 
ing a  condition  will  not  be  held  as  acceptr- 
ance.  But,  on  the  other  hand,  the  [H-opoeAl 
or  offer  may  be  so  made  that,  if  not  rejected, 
acceptance  is  implied.  An  order  in  trade 
does  not  require  acceptance  to  hind  the  party 
giving  the  order;  and  it  will  also  bind  the 
party  to  whom  it  is  addressed,  if  not  rejected 
in  course  of  post,  if  in  the  line  of  his  particu- 
lar trade ;  e.y.,  an  order  for  goods  to  a 
dealer,  or  for  insurance  to  an  insurance- 
broker,  or  the  delivery  of  goods  to  a  common 
carrier  for  transport  to  the  place  of  its  desti- 
nation. Bdrs  Frine.  §  74,  et  seq.;  Ersk.  iii. 
t,  2,  §  45  ;  Stair,  B.  i.  tit.  iii.  §  9,  and  tit. 
10,  S  5  ;  Mr  More's  Notes,  p.  liii. ;  Bank.  vol. 
i.  p.  288,  §  9,  and  342,  §  6  ;  BdVs  Com.  &th 
edit.,  vol.  i.  p.  326,  et  seq, ;  BeiCs  lUustrations, 
55  73,  76,  80 ;  Tait  <m  Evidence,  p.  172,  Sd 
edit.;  Jurid.  Styles,  vol.  i.  p.  368,  2d  edit. ; 
Kamei'  Princ.  of  Equity  (1826),  p.  127.  See 
Ddivery.     Offer.     Carrier, 

A  retractation  of  an  offer  posted  of  the 
same  date  with  the  acceptance  of  the  offer, 
though  before  the  acceptance  has  been  de- 
livered to  the  offerer,  will  not  prevent  the 
completion  of  the  contract.  If  at  the  date 
of  the  acceptance  the  offer  is  a  subsisting  offer, 
the  conenrsus  which  then  takes  place  com- 

Slctes  the  contract,  Thomson  v.  James,  12th 
uly  1855  ;  18  D.  1. 

Aoceptanoe  of  a  Bill  of  Ezchinge ;  ia 
the  act  whereby  the  drawee  contracts  the 
obligation  to  pay  the  bill.  It  is  usually  done 
by  signing  his  name  either  opposite  to  the 
address,  or  across  the  face  of  the  bilL    The 
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vord  "aeeepts"  is  also  sometimes  prefixed  to 
tlM  a^tare  of  the  acceptor ;  but  this  is  un- 
ii«N3nry.  In  common  parUtDce  tho  accepted 
bill  it  called  "  on  aceeplante." 

Th«  theory  of  a  bill  of  exchange  is  that 
Ibe  bill  it  an  assignment  to  the  payee  of  a 
dtbl  due  hy  the  drawee  to  the  drawer,  and 
uMptsDce  by  the  drawee  imports  that  the 
lueptor  is  a  debtor  to  the  drawer,  or  at  least 
tbit  he  has  effects  of  the  drawer  in  his  hands. 
Where  tbe  drawee  has  accepted  he  is  the 
trigjnil  debtor  in  the  bill,  and  the  drawer  is 
<a\j  liable  in  default  of  payment  by  the  ac- 
Mptar.  A  bill  must  be  drawn  alnolutely, 
k(  it  may  be  accepted  conditionally;  but 
th«  pajra  is  not  bound  to  receive  a  condi- 
tioDsl  or  qualified  acceptance.  If,  however, 
be  does  receive  a  conditional  acceptance,  he 
QiEit  coaform  to  the  terms  of  it ;  and  if  he 
dod  not  receive  it,  but  protests  for  non- 
atceptance,  he  cannot  afterwards  recover 
fnxD  tile  party  who  accepted  conditionally. 
Spr»it  Y.  JiiMUict.  10th  May  1786 ;  1  T.  R., 
182.  When  &  hill  is  once  accepted,  and  the 
tmptaiiM  has  been  communicated  to  the 
balder,  the  acceptance  cannot  be  recalled, 
even  with  the  consent  of  tbe  holder  ;  but  an 
uMptuce  may  bo  cancelled  by  tbe  drawee 
before  it  has  been  communicated  to  the 
holder.  Coj  v.  Tray,  29th  Jan.  1822  ;  5  B. 
i  Al  474.  The  acceptor  of  a  bill,  whether 
for  sccommodation  or  for  value,  can  only  be 
•lucbireed  with  consent  of  the  holder  of  the 
bill  fWuM  r.  Focotk,  16th  Nov.  1813 ;  6 
Tail  £.  190.  The  holder  of  a  bill  may 
diichargs  any  of  the  parties  to  it ;  but  there 
i)  this  diBerence  between  the  acceptor  and 
tbe  other  parties,  that  the  acceptor  is  first 
liiUe ;  and  in  order  to  be  entitled  to  have 
retoDrse  against  him,  il  is  not  necessary  to 
ihov  notice  given  to  him  of  non-payment  hy 
uy  other  party  to  the  bill.  Dmguall  v.  Dva- 
Ar,15th  Nov.  1779, 1  Dovff.  R.  247.  When  a 
.bill  is  actcpted  payable  at  a  particular  place, 
isd  tt  tbat  place  only,  a  delay  in  presenting 
then  the  bill  for  payment  will  not  discharge 
Ibesoceptor,  unless  ho  prove  that  he  has  sus- 
Uiaed  damage  by  the  delay.  Where  a  party 
>m|te  a  blank  bill,  he  is  held  to  be  the  ao- 
optor  far  tbe  full  amount  which  the  stamp 
rill  coter,  and  is  subject  to  all  the  liabilities 
sttacbiDg  to  the  character  of  an  acceptor. 
S«h  SQ  aceeptaoce  is  held  to  confer  a  power 
or  mandate  upon  the  party  receiving  the 
■tvsp  10  signed  to  pledge  the  security  of  the 
wieijiber  in  any  form  of  bill  or  note  ho 
chwtes,  and  to  the  full  amount  of  the  sum 
vbich  the  stamp  will  cover.  Neither  is  such 
»s««ptor  entitled  to  any  notice  of  the  bill 
beiif  filled  up.  Russel  r.  Langstaffe,  22d 
^■".  irSO.  2  DovgUtt  514 ;  Smith  v.  Miujop, 
2Slh  Jin.  1813,  IM.dc  S.^7;  Fair  r.  (km- 
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iton,  nth  July  1801,  if.  1677;  Ogilvie  v. 
Mots,  28th  June  1804,  M.  App.,  Bill,  'No.  17 ; 
Smilh  V.  Taylor,  27th  Feb.  1824,  2  S.  627  ; 
£ya«»,  5u(fcT,  7thDec  1841,  4  i>.  178.  An 
acceptance  by  a  factor  "  for  behoof  of"  bis 
constituent  imports  a  personal  liability  on 
the  part  of  the  factor  so  accepting.  Webgler 
V.  M'Calman,  3d  June  1848,  10  D.  1133. 
Such  an  acceptance  concerns  only  the  accep- 
tor and  the  person  for  whom  he  acts  in  the 
transaction,  and  to  make  his  relief  more 
easy  after  ho  has  fulfilled  his  obligation  to 
the  party  to  whom  he  grants  the  acceptance. 
So  far,  however,  as  relates  to  the  bill,  the 
drawer  is  entitled  to  proceed  against  the 
part;  bo  accepting. 

Bell's  Princ.  §  314;  Ersk.  B.  iii.  tit.  2,  § 
29 ;  Bank.  vol.  i.  p.  361,  §  9,  e(  scq.;  Bell's 
Com.  vol.  i.  p.  396,  el  st).,  5th  edit. ;  liiirt 
Illuslrationii,  j  314,  et  seq. ;  Broiea'g  Spwp.,  p. 
259  ;  Thomson  cm  Bills,  pp.  855,  et  seq.,  487, 
et  teq. ;  Tail  on  Evidence,  p.  474,  3d  edit.  See 
also  mil  of  Exchange. 

Aocep^oe  fbr  Honour;  is  acceptance 
of  a  hill  after  it  has  been  protested  against 
the  drawee  for  nnu-occeptance.  .Such  an 
acceptance  is  said  to  be  for  the  honour  of 
the  drawer  or  indorser,  i.e.,  to  save  his 
credit,  and  may  be  made  either  by  the 
drawee  himself,  or  by  a  third  party.  The 
acceptance  for  honour  is  to  a  certain  extent 
conditional,  as  the  acceptor  is  not  buund  to 
pay  the  bill,  unless  the  bolder  retain  it  until 
maturity,  without  returning  it  to  the  drawer 
protested  for  non-acceptance.  And  as  such 
an  acceptor  is  entitled  to  have  evidence  of  liia 
interposition,  which  may  entitle  him  to  re-  ' 
cover  against  the  party  for  whose  honour  ha 
has  interposed,  a  formal  protest  may  be  re- 
quired before  the  bill  is  paid  by  the  acceptor 
for  honour.  He  haa  likewise  a  claim  not  only 
against  him  for  whose  honour  he  interfered, 
but  also  against  all  the  parties  on  tbe  bill 
liable  to  him.  Bdl't  Princ.  §  322  ;  Bank. 
vol,  i.  p.  361,  5  11 ;  Belt's  Com.  i.  p.  401, 
6tb  edit. ;  Thomson  on  BiUt,  p.  491,  et  seq. ; 
Jurid.  Stgles,  iii.  pp.  589,  595,  2d  edit.  See 
Bill  of  Exchange, 

An  acceptance  for  honour  is  equivalent  to 
saying  to  the  holder  of  the  hill,  "  Keep  this 
bill,  don't  return  it,  and  when  the  time  ar- 
rives at  which  itonghtto  be  paid,  if  it  be  not 
paid  hy  the  party  on  whom  it  was  originally 
drawn,  come  to  me  and  you  shall  have  Iho 
money."  Itisin  the  nature  ufaconditional  ac- 
ceptance, and  implies  that  the  bill  will  be  paid 
by  the  acceptor  for  honour,  if,  on  its  arriving 
at  maturity,  it  is  not  paid  by  the  drawer.  An 
acceptor  for  honour,  however,  will  not  be 
liable,  unless  tbe  bill,  when  it  becomes  due,  is 
duly  presented  for  payment  to  the  drawer. 
When  a  bill  accepted  for  honour  still  ri 
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with  the  bolder,  a  second  resort  to  the  drawee 
ii  proper,  for  effects  often  reach  the  drawer 
who  hiss  refiiMd  acceptance  in  the  first  in- 
ttanee,  out  of  which  the  bill  might  be  satis- 
fied if  presented  to  him  again  when  the  period 
of  payment  arrives.  Wliatever  is  requisite 
to  enable  a  person,  who  accepts  for  the  han- 
our  of  another,  to  call  upon  that  person  to 
repay  him,  and  to  enable  him  to  recover  over 
acaiiist  such  person,  is  also  necessary  to  en- 
able another  party  to  reeorer  from  such  an  ae- 
cputor  for  honoar.  Boare  v.  Coienove,  27th 
NoT.1812,16fiul391;  WmiamtY.Gemaiiu, 
2lBt  Nov.  1827,  7  B.SC.  468. 

Aeo^tilatiaa ;  is  the  extinction  of  a  debt, 
by  a  declaration  that  the  debt  has  been  paid 
when  it  has  not ;  or  the  acceptance  of  some- 
thing merely  imaginary  in  satisfaction  of  the 
debt.  Stair,  B.  i.  tit.  8,  ^  5  ;  Erik.  B.  iii. 
tit.  4,  §  8 1  Bank.  \.  p.  490,  §  20,  «f  teq. 

Aemnarj  or  Acoeuory.  A  person  is 
■aid  to  be  accessary  to  a  crime,  who  aids  the 
perpetrator  with  sidvice  in  the  commission  of 
it,  or  who  assists  in  its  execntioni  One  who 
abets  by  previously  promising  protection  to 
the  criminal  will  I>e  considered  in  law  as  an 
accessary.  Our  law  does  not,  like  that  of 
England,  recognise  accession  itfttr  the  fact, 
where  aneonuected  with  any  earlier  know- 
ledge of,  or  concern  in,  the  deed,  ffunu,  i. 
282  ;  Atum't  Print,  57-70.  Both  principal 
and  accessory  may  be  tried  in  one  indictment, 
and  the  latter,  though  the  principal  has  not 
been  hrooght  to  trial.  See  Aeeonpliee ;  Art 
and  Part, 

Aeoearioa ;  is  a  term  used  to  signify  the 
commencement  of  the  King's  reign. 

Acouilou,  Dead  of ;  is  a  deed  by  the  cre- 
ditors of  a  bankrupt  or  insotreat  debtor,  by 
which  they  approve  of  a  trust  executed  by 
their  debtor  for  the  general  behoof,  and  bind 
themselv^  to  concur  in  the  fidilciary  arrange' 
ments  proposed  for  extricating  his  affairs.  It 
is  analogous  to  the  English  deed  of  covenants' 
Accession  to  a  trust  for  behoof  of  creditors 
ma;  be  instructed  without  a  formal  deed,  by 
facts  and  circumstances  inferring  accession,  or 
Dot  otherwise  oxplaiuabloj  BeWs  Com.  vol. 
ii.  p.  501,  5th  edit,;  Jurid.  Styles,  2d  edit., 
i.  p.  123,  ii.  pp.  190,  254.     See  Trvit. 

A  deed  of  accession  is  a  mutual  contract,  by 
which  no  creditor  who  signs  it  is  bonnd  by  it 
nntil  all  the  other  creditors  have  sssented. 
This  is  commonly  expressed  as  a  special  con- 
dition to  the  deed,  but  whether  expressed  or 
not,  it  is  an  implied  and  essential  condition  of 
the  contract  that  all  shall  be  bound  or  none. 
It  has  been  held,  however,  that  although  the 
whole  creditors  have  not  concurred,  it  is  not 
competent  for  one  who  has  acceded  to  begin 
diligence  in  order  to  acquire  a  preference  di- 
rectly or  indirectly,  while  the  non-concurring 
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creditor! are  standing  neutral.  In  Waitomr. 
Ftde,  5th  Feb.  1724,  M.  6S97,  the  Court  foand 
a  ra^wMdcre  of  diligence  had  been  sigoed 
by  some  of  the  creditors  on  the  faith  that  all 
the  creditors  were  to  do  the  tame,  and  that 
it  was  not  binding  on  those  who  bad  signed, 
in  respect  a  small  number  only,  and  not  the 
whole,  had  signed  it.  They  found  alto,  how- 
ever, that  a  creditor  who  had  signed  it  could 
not  be  the  first  user  of  personal  diligence 
against  the  debtor.  Accession  by  a  creditor 
binds  his  assignee  to  the  debt.  It  will  alio 
bind  himself  in  respect  of  a  debt  which  be  hiu 

Eurchased,  although  the  cedent  of  the  debt 
ad  not  acceded.  But  where  a  creditor  who 
has  acceded  acquires  a  debt  fortuitously  by 
succession  on  otiier  unforeseen  means,  in  rela- 
tion to  which  there  has  been  no  accession,  it 
is  doubtful  whether,  in  respect  of  such  debt, 
the  creditor  so  sncceeding  is  bound  by  his  for- 
mer accession. 

Awesnon— Acoewariet.  Accession,  as  a 
mode  of  acquiring  property,  is  either  iMiaroJ 
or  artificial.  By  nojtini/ accession,  the  young 
of  cattle  belong  to  the  owner  of  the  mother, 
and  the  fruits  and  produce  of  the  earth  to  the 
proprietor  of  the  soil.  Ou  the  same  principle, 
the  gradual  addition  acquired  by  grounds  ly- 
ing  ou  the  bank  of  a  river  (called  aUvrio)  be- 
longs to  the  proprietor  of  the  land  receiving 
this  addition.  Art^iai  accession,  again,  is 
that  addition  which  is  the  result  of  human 
industry,  otherwise  called  indmttriai  aeee$non  ; 
e.g.,  trees  planted,  or  a  house  built  on  the 
property  of  another,  which  belong  to  the  pro. 
prietor  of  the  ground,  and  not  to  the  planter 
or  builder<  The  pftrty  who  has  thus  built  by 
mistake  may  have  a  claim  agtiinst  the  owner 
of  the  ground  for  the  value  of  the  house,  in 
BO  far  as  it  is  a  melioration  ;  but  the  builder 
is  not  entitled  to  retain  possession  until  repaid 
the  expense  of  building,  and  may  he  sum- 
marily removed.  Stair,  B.  ii.  tit.  1,  §  34; 
Baidc.  vol.  i.  p.  506,  §  10,  et  seq, ;  Bdft  Om. 
vol.  i.  p.  752,  et  teg.,  5th  edit. ;  Enk.  ii.  1. 1, 
S§  14,  15 ;  BeaHie,  27th  May  1831,  9  S..  and 
h,  639 ;  BeWt  Prine.  §  1473.  See  BentabU 
and  Moveable.  Induttrial  Aecettiim.  Conta- 
ture,  Adjanetion*  SpeeifieatioiLi  CffeauxUtm. 
Fixturtt. 

Aooesurinm  nqnitor  prineipBle ;  a  Ro* 
man  law  maxim,  signifying  that  the  acceasory 
right  follows  the  principal.  In  the  law  of 
Scotland,  the  principle  of  this  maxim  has 
been  fully  adopted ;  in  so  mtch  that  the 
maxim  itself  farms  one  of  the  titles  in  Lord 
Kames'  Dictionary  of  Deritions,  Aid  (following 
him)  in  Morison's  Diethtury  and  Brown's 
Synopiit.  Stair.B.  iii.  tit.  1,  §  17  ;  Jfr  More's 
Notei,  p.  103 ;  Ersk.  B.  ii.  tit.  1,  §  30 ;  Bant, 
i.  p.  506,  §  10 ;  Kamet'  Prine.  of  Equity  (1826), 
p.  156-7. 
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Aeeeuory  Actions;  &ra  those  actions 
which  are  in  some  degree  subservieDt  to 
ctherj,as  those  of  waieiting  or  of  Irans/erenee  ; 
bf  the  former  of  which,  »  cause,  after  it  had 
lun  over  without  any  interlocutor  having 
beea  pronounced  in  it  for  the  period  of  a  year 
(by  which,  technically  speaking,  it  is  said  to 
faave/aUo)  asleep),  might  have  been  revived, 
and  proceeded  in  to  a  conclusion.  By  the 
latter,  an  action  may,  on  the  death  of  the  de- 
feoder,  he  transferred  tn  elalu  qua  against 
his  heir.  L'ntler  this  class  of  actions  are 
ranked  Prorlngs  of  the  Tenor,  by  which  the 
tnrar  of  a  lost  deed  is  Judicially  declared)  and 
the  loss  thereby  supplied ;  and  Actions  of 
Traniumpt,  by  which  copies  of  principal  deeds 
aw  certiGe<l.  By  the  recent  acts,  13  and  14 
YicL,  c.  36,  and  16  and  17  Vict.,  c.  80,  im- 
portant provisions  are  made  as  to  the  waken- 
ing aud  transference  of  actions,  tha  effect  of 
vbich  is  to  render  actions  of  wakeninj;  no 
longer  necessary.  £teir,  B.  iv.  tit.  31 ;  Ertk. 
B.  ir.  tit.  1 ,  §§  18  and  52  ;  Bank.  ii.  p.  622, 
<*«j.;  M'Ghih.  Sher.  Court  Prac.  pp.  54,  3Hi. 
Sm  WatMing;  Tran^erence. 

Accemry  Obli^tioiu;  are  obligations 
adjected  to  antecedent  or  primary  obligations. 
Obligations  for  the  regular  paymeot  of  inte- 
rest, cautionary  obligations,  and  bonds  of  cor- 
roboration, are  examples  of  accessory  obliga- 
tions, and  all  necessarily  refer  to  sorae  prior 
or  priacipal  obligation.  Stair,  B.  i.  tit.  17  ; 
ifr  Mtre's  NoUt,  ciii.;  ^«jt,  B.  iii.  tit.  3,  § 
60;  Bank.  iii.  p.  105.     See  Carttionri/. 

Accolade ;  a  ceremony  used  in  conferring 
knighthood,  consisting  of  tbe  King's  putting 
hii  hands  about  the  knight's  neck,  fomtint, 
Kt. 

Accommodation  Billa;  are  bills  of  ex- 
(hinge  granted  without  value  having  been 
received  by  the  acceptors,  for  the  purpose  of 
railing  money  by  discount.  Such  acceptances 
are  denominated  wind  or  accommodation 
bills;  and  the  party  for  whose  accommoda- 
tion  ihey  are  granted,  whether  drawer,  ac- 
ceptor, or  indorser,  is,  of  course,  bound  to  re- 
lieve all  the  other  parties  whoso  names  are  on 
tiie  bills  fi-oro  the  consequences  of  their  obli- 
gitiou.  On  bankruptcy,  various  nice  and  in- 
tricate questions  arise  with  regard  to  the 
modeof  ranking  for  such  debts.  The  gene- 
ral rules  established  seem  to  resolve  into 
lluie :  lit.  That  the  onerous  holder  is  en- 
titled to  rank  on  the  estates  of  all  the  parties 
on  (he  bill  to  the  effect  of  drawing  full  paj- 
Dient.  2d,  As  no  double  ranking  is  allowed, 
ihe  estate  of  the  acceptor,  tbough  he  receive 
DO  valne,  cannot  claim  upon  the  estate  of  tbe 
party  for  whose  accommodation  the  bill  was 
RTutad ;  but  a  claim  for  the  amount  of  the 
dividend  paid  is  competent  against  the  party 
himself.  3d,  In  the  cace  of  mutual  accommo- 
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dation  bills  to  the  same  amount,  they  are  held 
to  be  good  considerations  for  one  another. 
ith.  The  ordinary  rules  as  to  due  negotiation 
do  not  apply  to  such  bills.  Hence,  the  drawer 
or  indorser  of  an  accommodation  bill,  if  he 
has  participated  in  tho  accommodation,  can- 
not plead  against  the  holder  the  want  of  no- 
tice of  dishonour.  Where,  however,  the  ac- 
commodation is  not  for  the  drawer's  behoof, 
hut  for  the  use  of  some  of  the  other  parties, 
the  drawer  has  been  held  entitled  to  notice. 
See  BelPs  Com.  i.  426,  tt  seg.  ;  iVtnc.  §  346; 
Erik.  B.  iii.  tit,  2,  §  33,  and  Note  by  Mr 
Jwn, ;  Bell's  must.,  ^  MB. 

Where  a  bill  of  exchange  is  given  for 
money  really  due  by  the  drawee  to  the  drawer, 
or  is  drawn  in  the  regular  course  of  business, 
an  indorsee,  though  he  has  not  given  to  the 
idorser  the  full  amount  of  the  bill,  may  yet 
recover  the  whole  ;  but  where  the  bill  is  an 
accommodation  one,  and  that  known  to  tbe 
indorser,  and  he  pays  only  part  of  the  amount, 
he  can  only  recover  the  amount  he  has  ac- 
tually paid  for  the  bill.  Wiffen  v.  Roberts, 
1  £'ep«n<Mse,261. 

Accomplice  t  t^  lociis  crimhie,  or  associate 
with  another,  or  with  others,  in  the  commis- 
sion of  a  crime.  An  accomplice  is  an  admis- 
sible witness  against  his  associates  in  the 
crime,  his  credibility  being  a  matter  for  the 
jury.  By  the  mere  act  of  calling  ad  accom- 
plice as  a  witness,  the  public  prosecnlor  dis- 
charges all  title  to  molest  him  for  the  future 
concerning  the  crime  iu  question.  In  this 
way  the  supposed  olijection  to  his  admissibility 
on  the  ground  of  interest  to  criminate  his  as- 
sociate, is  obviated.  But  a  private  prosecu- 
tor cannot  tie  up  the  hands  of  the  public  au- 
thorities by  examining  a  soeius  eriminis.  In 
order  that  the  pannol  niny  not  be  deprived  of 
the  benefit  of  exculpatory  witnesses  by  their 
being  included  in  the  same  libel  with  himself, 
it  is  in  tbe  power  of  tho  Court,  upon  special 
cause  shown,  to  disjoin  the  charges  in  the 
libel,  in  order  that  one  of  the  accused  may  be 
adduced  as  a  witness  in  behalf  of  tho  other. 
Formerly  the  proposed  exculpatory  witness 
was  tried  first,  and  was  not  admissible  as  evi- 
dence if  he  were  convicted.  Infamy  being 
now  no  longer  a  ground  of  exclusion  ( 15  Vict., 
c.  27,  §  1  ],  he  is  equally  admissible,  whether 
he  be  convicted  or  acquitted.  Whero,  in  the 
police  court,  several  parties  had  been  charged 
with  an  offence,  and,  on  a  motion  made,  their 
trials  had  been  separated,  and  tbe  party 
whose  trial  had  been  taken  first  had  tendered 
the  others  as  witnesses  in  his  favour,  and  the 
magistrate  had  refused  their  evidence,  on  the 
ground  that  they  were  socii  crmtnts  in  the 
offence  libelled,  convictions  obtained  against 
two  of  these  parties  were  sot  aside,  on  the 
ground  that  the  evidence  ao  refused  was  ad- 
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missible,  and  ought  to  bavB  been  received. 
The  Lord  Justice-Clerk  observed, — "  la  there 
any  authority  for  Buying  that,  after  a  separa- 
tion of  the  trials  of  different  pannels,  those 
whose  trial  is  postponed  cannot  be  received 
as  witnesses  for  the  other  pannel  ?"  Bell  v. 
ShaiB,  22d  Jan.  1842,  1  Broun,  49.  In  a 
charge  of  assault  against  two  pannels,  after 
oviilence  for  the  Crown  and  for  the  pannels 
had  been  led,  the  counsel  for  the  panneb  pro- 
posed to  examine  one  of  them  asa  witness  for 
the  other,  under  §  3  of  16  Vict.,  c.  20.  The 
Court  held  this  to  he  incompetent,  being  of 
opiuion  that  the  proper  course  was  lo  have 
moved  for  a  separation  of  the  trials,  and  that 
the  statute  did  not  make  any  alteration  in 
this  respect,  ffogan  (Glasgow  Circuit),  28th 
Dec.  1853.  1  Irvine,  343.  The  testimony  of 
aocii  crminis  must,  to  a  greater  or  less  extent, 
be  ciirrol>orated  by  unsuspected  evidence. 
Campbea  or  Brown  (Perth),  4th  Oct.  135d,  2 
Irvine,  232,  See  Hume,  ii.  175,  367,402; 
AlUott't  Prae.  241, 452 ;  BetFt  Notes  lo  Hame, 
182,  261  ;  Dickson's  Law  of  Evidence,  851 ; 
Ersk.  B.  iv.  tit.  4,  §  10,  H  seq.;  Bank.  vol.  i. 
p.  2AZ,dseq.;  Swiiit.  Abrtdy.  voce  Evidence, 
I  6.     See  Art  and  Part ;  Accessory, 

In  Kngland,  the  term  accomplice  is  usually 
applied,  in  a  limited  sense,  to  the  perpetrator 
of  a  felony,  admitted,  for  the  furtherance  of 
justice,  to  give  evidence  against  his  associates. 
Timiins,  voce  Accessory. 

Acoonnt,  Stated.     See  Slated  Account. 

Acooimta.  Merchants'  accounts  suffer  a 
triennial  prescription  by  the  act  157$,  c.  83. 
This  prescription  begins  to  run  from  the  date 
of  the  last  article.  The  existence  of  the  debt 
(including  the  subsistence  as  well  as  the  con- 
stitution of  it)  may  he  proved  by  the  oath  of 
the  debtor  after  the  expiration  of  the  three 
years.  The  debt  may  also  be  proved  by  a 
writing  signed  by  the  debtor.  By  the  Bank- 
rupt SUtute,  54  Geo,  III.,  c.  137,  where  the 
debt  claimed  rests  upon  an  open  account,  the 
creditor  is  required  to  produce  a  certiBed 
copy  of  the  account,  signed  by  the  party  to 
whom  it  is  due,  along  with  an  affidavit  by 
the  creditor.  The  provisions  of  the  statute 
as  to  this  are  not  very  clear ;  but  it  seems 
now  to  be  settled  that  a  correct  copy  of  the 
whole  account  on  both  sides,  as  it  stands 
in  the  creditor's  books,  must  be  produced, 
certified  as  authentic,  either  by  the  creditor 
or  his  book-keeper.  The  oath  of  verity  is  a 
certifying  of  the  account.  Bf^s  Com.  vol.  ii. 
p.  343,  5th  edit.  The  words  of  the  act  2 
and  3  Vict.,  c.  41,  §  11,  are,  "  That  the  cre- 
ditor shall  produce  with  his  said  oath  such 
accounts  and  vouchers  as  shall  be  necessary 
to  prove  his  debt."  Ertk.  B.  iii.  tit.  2,  §  24 ; 
tit.  7,  §§  17  and  25;  Bea's  Princ  Sd  edit., 
S§  629,  635.  586 ;  Bdft  lUustrations,  §  629  ; 
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Shaw's  Dvjest,  h.  t.  and  pp.  17,  641 ;  Tiut  m 
Evidence,  pp.  ]22,454-7,3d  edit.;  Jvrid^t^et, 
vol.  ii.  pp.  23,  31,  279,  382,  422,  2d  edit. ; 
S.  D.  li.  pp.  323,  546 ;  xii.  pp.  365. 528,  680  ; 
Dole's  Appeal  Cases,  iv.  125.  See  Prescription. 
Sequestration. 

Aoeoimtaitt  of  the  Court  of  Bemion.  Bj 
the  act  "  for  the  better  protection  of  the  pro- 
perty of  pupils,  absent  persons,  and  persons 
under  mental  incapacity  in  Scotland,"  (12 
and  13  Vict.,  c.  51),  it  is  made  lawful  for  the 
Crovrn  to  appoint  an  officer,  called  the  Ac- 
countant of  the  Court  of  Session,  whose  duty 
is  to  superintend  generally  the  conduct  of  all 
judicial  factors  and  tutors  and  curators  com- 
ing under  the  provisions  of  the  act,  and  to 
see  that  they  duly  observe  the  rales  and  re- 
gulations laid  down  therein  for  their  guid- 
ance. The  accountant  audits  the  factors* 
accounts,  and  reports  thereon.  He  must 
make  an  annual  report  to  the  Court  of  all 
judicial  factories.  He  is  also  the  custodict- 
of  all  deposit-receipts  and  other  vouchers  for 
sums  of  mouey  placed  uuder  the  authority  of 
the  Court,  and  of  all  bonds  of  caution  and 
judicial  bonds  granted  under  the  same  au- 
thority,— a  duty  which,  previously  to  the  act, 
had  been  discharged  by  the  senior  Principal 
Clerk  of  Session.  The  records  in  the  Ac- 
countant's ofiice  are  open  for  inspection  on 
payment  of  the  fees  fixed  by  Act  of  Sederunt 
1st  Feb.  1850.  Seealso  the  Act  of  Sederunt 
framed  in  pursuance  of  the  above  statute, 
11th  Dec  1849. 

Aoootmtajit-Oaieral;  an  officer  in  the 
English  Court  of  Chancery  appointed  to  re- 
ceive all  money  lodged  in  Court,  and  to  de- 
posit it  in  bank,  or  draw  it  out  by  judicial 
order.     Tomtin's  Diet.     See  Judicial  Factor. 

Aocretioii;  takes  place  when  a  right,  ori- 
ginally imperfect  or  defective,  is  completed  in 
the  person  of  the  holder  by  some  posterior  act 
on  the  part  of  bim  from  whom  the  right  is  de- 
rived. The  term  is  usually  applied  to  the 
titles  of  heritable  property,  and  may  be  best 
illustrated  by  an  example.  Thus,  if  one 
having  a  good  personal  right  to  lands,  but 
not  infeft,  sells  the  lands,  and  grants  the 
purchaser  a  precept  of  sasine  on  which  in- 
feftment  is  takeo,  such  infeftment,  as  flowing 
a  non  htAente  potettatem,  will  vest  the  pur- 
chaser with  no  feudal  right.  Bat  if  the 
seller  should  afterwards  perfect  his  own  feu- 
dal right  by  infeftment,  his  posterior  infelt- 
meut,  jure  aeeretionis,  will  validate  the  prior 
precept,  and  the  sasine  following  thereon,  in 
favour  of  the  purchaser,  and  thus  complete 
the  purchaser's  feudal  right  to  the  lands. 
The  maxim  which  applies  to  such  a  case  is 
Jus  superveniens  auetori  acerescU  suceessori; 
and  the  principle  is  said  to  be  the  principle  of 
wMTaadice,expre8S  or  implied, — the  law  doing 
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vlut  the  gnnter  of  the  right  is  otherwise 
buLBd  to  do. 

Wkcr«  ft  part;  uninfeft  granU  conveyiuicea 
l«  teteral  pu-ties,  and  he  is  himseir  thereaFter 
jnftA,  hU  iafertinent  accresces  to  the  other 
ptrtki,  in  the  order  of  their  recorded  infetV 
lient*.  PaUrson  v.  il%,  10th  Dec.  1742, 
jV.  7T7s.  Where  a  party  iafeft  a  toe  ud- 
coofiniwd  grants  inreftmeiitB  to  two  creditors, 
tii«  ptMterior  of  whom  obt&iDS  his  inferttneot 
tonSnned,  and  the  prior  creditor  thereafl^r 
«littaiis  his  author  and  hiiDself  confirmed  in 
ikanwdeed,  the  posterior  creditor  will  be 
preferred.  CampbJl  v.  liendenon,  5th  July 
1S21, 1  S.  104.  The  case  of  KaA  t.  Grant, 
14ili  Not.  1792,  M.  2033,  rules  the  point 
ibat  the  ufeftnient  of  an  heir  does  not  a»- 
ttfau  to  a  right  granted  by  his  ancestor  who 
<li«d  nalofen.  In  that  case  it  was  obserred 
US  the  Bench,  "  In  such  a  case  the  jus  tuper- 
KSHM  cannot  accreste.  If  an  author  after 
idling  tsfeflment  is  himself  vested  in  the  feu- 
iii  right,  his  title  becomes  complete  both  in 
form  sod  sabstance,  and  (his  new  acquisition 
of  right  is  communicated  to  all  his  former 
deeds.  Bat  a  sasine  obtained  a  non  ioiente  is 
altogtther  inept,  and  cannot  be  cured  by  any 
nperreDbg  right  in  his  heir.  In  personal 
right!  the  law  holds  an  obligation  to  convey 
uul  4  (OBTeyauce  to  be  the  same,  and  there- 
fore erery  person  liable  in  absolute  warran- 
dice it  boDnd  to  grant  the  conveyance.  But 
is  heritage,  although  an  heir  whose  ancestor 
nsTejed,  having  only  a  personal  right,  is 
lisbU  Id  warrandico,  and  is  obliged  to  give 
u  iafeftment,  still  that  infel'tment  cannot 
proceed  on  the  precept  granted  by  the  ances' 
tor,  who  never  acquired  any  right  which  en- 
mled  him  to  gnut  that  warrant."  According 
tc  the  tsne  principle,  the  infeftment  of  as- 
nmed  trastera  will  not  accresce  to  and  va- 
biiits  infertmenl«  following  upon  precepts 
gruled  by  the  trustees  who  assumed  them, 
bit  who  themselves  were  never  infeft.  In 
Xtrtiw  V.  Wright,  3d  Feb.  1841,  3  D.  485, 
Utd  Fdllsbtoii  observed, — "  The  question  it 
just  whether  infeftment  taken  by  different 
ptraoBt  after  the  death  of  all  the  original 
inatees  can  bo  held,  on  the  principle  of  ac- 
crvtioD.to  validate  the  precept  of  elare  eontlal 
rutted  by  the  trustees  wbo  died  uninfeft?  I 
i'  ut  think  it  can.  There  is  no  identity  of 
pnwBs  between  those  who  granted  the  pre- 
wpt  and  those  who  afterwards  vested  them- 
Hlns  with  a  title  to  grant  it.  The  case  is 
■liierent  from  a  corporation,  which  is  held  to 
U  vat  person.  There  it  may  be  said  that 
the  nheeqoent  infeftmenta  in  favour  of  the 
corporation  is  sufficient  to  validate  the  acts  of 
the  body  done  before  infeftment.  and  that  al- 
'^wigh  the  officers  of  the  corporation  who 
Uke  isfeflment  are  different  from  those  by 
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whom  the  act  was  done.  But  there  is  neither 
principle  nor  practice  for  applying  it  to  the 
case  of  trustees.  A  trust  for  purposes  does 
not  create  a  separate  constructive  person  like 
a  corporation.  The  title  of  each  trustee 
stands  on  the  right  made  up  in  his  own  per- 
son, so  that  the  infeftment  of  any  one  trustee, 
or  any  number  of  trustees,  is  not  the  infeft- 
ment of  any  other  trustee  afterwards  assumed. 
The  persons  are  essentially  different,  and  I 
therefore  see  no  room  for  applying  the  prin- 
ciples of  accretion  to  the  case."  A  convey- 
ance grauted  by  a  party  who  has  no  right 
to  the  subject  conveyed,  but  with  consent 
of  the  true  owner,  is  effectual.  Buchan  v. 
Coekburn,  14th  July  1739,  M.  6528.  In 
that  case  Lord  KiLSEnnAv  observed, — "  All 
agreed  that  a  proprietor  of  land  consenting 
to  a  disposition  granted  anon  domino,  implies  a 
conveyance  by  the  dominus."  Where,  how- 
ever, the  party  consenttug  is  not  the  dominus, 
but  &  creditor  merely,  his  consent  is  held  to 
import  no  more  than  a  non  repagnantia.  This 
was  decided  in  the  same  case  q^  bitchan  v.  Codc- 
bvm,  in  which  Lord  Akniston  observed,— 
"  In  the  case  of  a  v«m;  (/omtnus,  or  a  party 
having  or  claiming  the  property  of  the  sub- 
ject, such  a  party  consenting  can  intend  no- 
thing less  than  to  convey  that  right;  hut 
a  creditor  hypotkeearivs,  his  meaning  can  be 
understood  no  more  than  a  not  repvgnantio, 
for  he  cannot  he  thought  to  convey  his  debt 
without  payment,  and  without  conveying  tKo 
debt  he  cannot  convey  the  security  ho  has  on 
the  lands."  The  position  of  a  party  consenter 
differs  from  that  of  a  party  disponer  in  thi?, 
that  the  consent  of  the  former  has  reference 
only  to  the  rights  vested  in  him  at  the  time 
of  consenting,  but  does  not  extend  to  olher 
rights  which  he  may  subsequently  acquire. 
These  subsequent  rights  he  is  entitled  to  avail 
himselfof,  notwithstanding  hisformer  consent. 
The  rule  of  law,  Jiu  ttipervenient  auetori  ae- 
iraeit  tueeesiori  docs  not  therefore  apply  to  a 
consenter  unless  he  has  expressly  bound  him- 
self in  warrandice.  Ertkine  observes, — "  No 
warrandice  can  ho  fixed  by  implication  against 
a  consenter  whose  iroplied  obligation  can  only 
be  understood  to  har  him  fi'om  objecting  to 
the  disposition  upon  any  right  then  in  his  per- 
son. Ertk.  B.  ii.  t.  7,  §  4.  In  the  case  of 
Forbt*  V,  Inne*,  8th  January  1668,  reported  hy 
Lord  Stair,  the  plea  was  sustained  that  a  con- 
sent cannot  exclude  any  supervenient  right  of 
the  consenter,  but  only  such  rights  as  the  con- 
senter had  at  the  time  of  the  consent ;  and 
that  although  a  right  acquired  by  a  party 
who  dispones  with  absolute  warrandice  ac- 
cresces  to  his  successor,  it  is  not  so  in  the  case 
of  a  consenter  whose  warrandice  is  not  found 
to  be  obligatory  farther  than  as  to  the  rights 
in  the  consenter's  person  at  the  time  of  his 
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consent."  Were  it  not  for  the  woiglit  of  au- 
tliority  the  other  way,  it  might  be  doubted 
whether  the  consent  of  the  vervK  dtminut  to 
A  conveyance  by  a  party  having  no  right 
t-o  the  Bubject  conveyed  should  make  thi 
eonveyance  effectunl.  It  would  seem  to  bi 
more  in  accordance  with  feudal  principli 
that  the  feu  should  be  held  ine&ectnal  ai 
a  conveyance,  but  effectual  as  importing 
an  obligation  to  convey  against  the  party 
consenting.  The  point  was  again  raised  in 
the  case  of  Mounsei/  r.  Maswdi,  29th  Nov, 
1808  {ffttme's  Deeitiont,  p.  237),  when  Lord 
President  BLarn  observed, — "  As  to  the  point 
raised,  the  authority  of  Lord  Stair  must  rule. 
Two  things  are  requisite,  the  disposition  act 
and  the  form.  The  two  must  concur;  but 
where  both  exist  it  is  not  material  in  which 
of  the  parties  the  right  truly  is.  He  who  has 
not  the  right,  disponing  with  coesent  of  the 
other  who  has  the  right,  dispones  effectually. 
8o  Stair  says,  and  such  is  the  law  of  Scot- 
land." In  the  case  of  a  party  who  had  no 
light  conveying,  and  afterwards  acquiring 
a  right)  it  has  been  doubted  whether  the 
maxim  j'uj  su^nwnwiu  would  apply,  and  yet 
it  may  be  deemed  to  be  no  greater  stretch  of 
strict  feudal  principle  than  the  one  just  ad- 
verted to.  It  is  not  doubted  that  the  grantor 
of  the  conveyance  would  be  under  an  obliga- 
tion to  grant  a  new  conveyance  of  the  sub- 
ject ;  but  would  the  acquired  right  of  the 
gt-anter  accresce  to  the  original  grantor  if»o 
juref  Profettor  BeU,  in  bis  Principles,  ob- 
serves,— "  If  the  grapter  of  the  precept  have 
at  the  time  no  right  ta  the  subject,  but  ac- 

Suire  a  right  by  a  subsequent  title,  it  may  be 
oubted  whether  accretion  will  take  place. 
The  ground  of  this  doubt  is  that  there  can  be 
no  proper  conveyance  where  there  is  no  right 
existing ;  that  law  may,  Jictione,  suj^ly  solem- 
nities, but  not  substantial  right ;  and  that  in 
such  cases  there  is  nothing  but  an  implied 
obligation  to  convey,  which  requires  a  differ- 
ent mode  of  completion."  ifr  &U  adds  in  a 
nole, — "  In  consultation  with  the  late  Mr 
Jamiaon,  we  differed  in  opinion,  that  sound 
lawyer  inclining  to  hold  the  maxim  appli* 
cable."  BelPt  Principles,  §  682,  In  the  case 
of  Glasfforiti  Exeevtorg  v.  Seott,  9tb  March 
1850,  i>.  12,  p.  893,  a  bond  of  annualrent 
was  granted  by  an  heir  of  entail  next  en- 
titled to  succeed  to  the  estate,  and  infeftment 
followed  on  the  bond.  The  heir  in  possession 
thereafter  conveyed  his  right  to  the  estate  to 
-  the  grantor  of  the  bond,  and  the  Court  held 
that  the  bond  was  validated  bv  accretion. 
Lord  FuDLKHTOH  observed, — "'  The  question 
is,  whether  this  is  a  proper  case  to  which  the 
doctrine  of  accretion  can  apply  ?  I  confess  I 
have  some  difBculty.  This  is  a  bond  granted 
with  absolute  warrandice,  and  there  is  no 
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doubt  this  was  done  before  the  granter  sac- 
ceeded  to  the  estate.  But  then  the  estate 
was  afterwards  conveyed  to  him,  and  he  was 
duly  infeft  in  it.  My  impression  is  that  hid 
infeftment  accresced  to  the  security,  and  that 
the  bond  must  be  sustained."  There  is  no 
authority  for  holding  that  the  doctrtne  of  ac- 
cretion is  applicable  to  onerous  deeds  only. 
It  appears  to  be  equally  applicable  to  gra- 
tuitous deeds,  for  in  such  deeds  there  is  an 
implied  warrandice  that  the  conveyance  made 
shall  not  be  prejudiced  by  any  future  act  of 
the  granter.  The  completion  of  the  granter's 
title  must  therefore  be  held  to  accresce  to  tho 
gratuitous  conveyance  of  the  title  so  com- 
pleted, and  cannot  be  used  to  the  prejadtce  of 
that  conveyance.  This  point  was  raised  in 
the  case  of  M'Gibhon  v.  IS'Gibbon,  5th  March 
1802,  D.  14,  p.  605,  where  a  mother,  while 
possessing  on  apparency,  conveyed  lands  to 
her  sons  in  fee,  on  which  infeflment  was 
taken.  The  deed  contained  no  power  of  re- 
vocation ;  but  thereafter  the  granter,  having 
completed  her  tide,  executed  another  deed,  in 
which  she  gave  her  husband  the  puver  of 
dividing  the  lands  among  the  sons.  A 
grandson  brought  a  reduction  of  this  deed 
and  a  suhseqnent  deed,  by  which  the  husband 
had  exercised  the  power  conferred  upon  him 
by  that  deed.  One  of  the  pleas  in  defence 
was  that  the  doctrine  of  accretion  vrns  founded 
warrandice  express  nr  implied,  and  did  not 
apply  to  the  case  of  a  gratuitous  deed  contain- 
ing no  obligation  of  warrandice.  Tb»  pursuer 
contended  that  it  made  no  difference  to  the 
operation  of  accretion  whether  the  deed  was 
gratuitous  or  not.  Lord  Cowax,  Ordinary, 
considered  the  argument  "  untenable,"  and 
the  Court  "adhered,"  Lord  Justice-Clerk. 
Hopx  observed, — "  At  the  data  of  the  deed 
the  granter  had  a  right  of  succession  as  beir- 
apparent  of  investiture.  After  its  date  her 
title  was  completed,  and  she  became  com-. 
pletely  invested^  I  cannot  understand  on 
what  principle  it  can  be  said  that  accretion 
does  not  apply."  Where  a  trustee  on  a  bank-, 
rupt  estate  completes  his  title  through  the 
bankrupt  by  complieting  the  bankrupt's  ow« 
title,  the  securiiies  previously  granted  by  tbo 
bankrupt  will  thereby  be  validated  by  accre-. 
tion.  It  is  therefore  an  important  matter 
the  trustee  so  to  complete  his  title  aa  to 
leave  the  bankrupt  out  of  the  progress., 

Slair,  iii.  t.  2,  §  1  ;  Enk.,  ii.  t.  7,  §§  2,  3  ; 
BdCt  Com.  1.  698  ;  BeWs  Pnne.  S  881,  and  ow- 
thritits  there  cited ;  Mr  More'e  Notet  on  Slatr, 
p.  ccxciii. ;  Bank.  i.  pp.  588  and  390 ;  ii.  p. 
194;  SSow's  %e«i,  pp.  2-27  and  47K 
Aacamnlatioa  of  Intereat  See  TnteretL 
Aooumnlate  Btun ;  is  the  sum  for  which 
decree  of  adjudication  is  pronounced,  com- 
posed, in  the  general  adjudication,  of  the 
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printipt]  som  of  the  debt,  interest,  and  pen- 
iltj  i  «iid,  in  the  sfteciftl  adjuilication,  a  fifth 
put  nore  of  the  principal  sum  is  added,  as  a 
(vopeiiution  to  the  creditor  on  account  of 
hii  TeeeiTJng  land  for  liis  debt.  There  is  no 
iusttnce,  however,  of  a  special  adjudication 
Wiag  carried  into  effect.  Ersk.  B.  iii.  tit.  3, 
So9;  BdTt  Com.  vol.  i.  p.  651,  et  «}.,  filh 
edit;  ftsiT*  Prine.  3d  edit.,  5  32 ;  BelCs  It- 
Svtratia**,  §  32  ;  Brown't  Synop.  v.  98  ; 
ShtM*!  Digest,  p.  257,  §  43.  See  Adjmiealion. 
Acknowledgment  This  term  is  frequentl/ 
^plied  to  a  written  admigsion  or  acknowledg- 
Dunt  that  a  certain  sum  of  money  has  been 
paid  to  the  party  granting  the  acknowtedg- 
pint.  Where  the  acknowledgraeot  is  meant 
u  I  mere  voucher  of  payment,  equivalent  to 
s  neapt,  it  will  be  effectual,  snbject  only  to  a 
peoaltj  under  the  Stamp  Laws  if  it  has  not 
beea  written  on  a  proper  receipt-stamp.  But 
(b«re  the  acknowledgment  is  given  as  the 
vvBcber  of  a  toao,  care  must  be  taken  not  to 
iodode  in  the  acknowledgment  a  promise  to 
p»r,  or  to  repay  the  money  when  required,  or 
igsmtt  any  specified  future  time,  as  sach  an 
ragagement  converts  the  acknowledgment  into 
vhttlaw  holds  equivalent  to  & proittusoiyrvott, 
vbich  is  not  actionalile  unless  written  on  a 
proper  bill-stamp,  the  want  of  which  cannot 
be  inpplied  by  getting  the  writing  afterwards 
tlsfflpML  SelTs  Pn'nc.  §  307.  &eeBiUo/E3>- 
ciMjt.    fnmUsory-NoU. 

In  tb«  cftte  of  AlUa  v.  Murray,  13th  June 
1837,  S.  16,  1130,  a  holograph  acknowledg- 
m«nt  in  then  tenos — "■  Received  from  A,  B. 
£186.  (Signed)  C,  D."— was  held  to  import 
the  constitution  of  a  debt,  and  an  obligation 
ifl  repay.  O^lvie,  M.  11,510;  JJawtbon,  M. 
ISU ;  Rot  V,  FiddUr,  24th  Nov.  1809,  F.  C. 
A  mere  acknowledgment  of  debt  does  not 
coutilate  a  prom issory-oote,  and  does  not  re- 
qsira  uy  stamp  ;  and  unless  the  instrument 
cantaini  an  order  or  promise  to  pay  a  sum  of 
Bffliey,  it  does  not  require  a  billrstamp.  I 
Rou'  L.  C.  C.  5-2.  JoJUf  v,  Simpton,  2  B.  it 
C  318;  Toaiius  y.  AMty,  6  B.  *  C.  541 ; 
ftrMv.S«i.rt,  11S.473. 

As^nittal;  signifies  a  deliverance  from  a 
elwge  of  guilt.  Ac^uit^l  by  the  jury  has 
DO  fgrce  until  the  Court  has  given  judgment 
npon  the  verdict;  but  after  such  judgment 
lbs  person  acquitted  cannot  be  flgain  tried 
[gr  the  same  offence,     fot^lini'  pict. 

Aeqaittanoe  ;  a  release  or  discharge  in 
TTiting  of  a  sum  of  mone^  or  debt,  The  word 
B  rather  an  English  than  a  Scotch  law  term. 
Tamim.    See  DisAarge. 

hen;  the  priacipal  denomination  of  tand- 
nasiire  in  Great  Britain.  The  English 
■tsadard  acre,  now  the  imperial  acre  of  Bri- 
tain, is  a  square  raised  from  the  basis  of  the 
(bsio  of  66  feet,  or  22  yards,  or  l-80tb  of  a 
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mile.    Ten  of  these  squares  form  the  acre, 
which  thus  contains  4640  square  yards.  This 
is  divided  into  roodi,  of  which  there  are  four 
in  the  acre,  and  into  polet  or  perehet,  of  which 
there  are  40  in  each  rood.     The  Scotch  acre 
is  considerably  larger  than  the  imperial.     It 
is  raised  from  the  chain  of  24  ells,  and  until 
of  late  years  it  was  the  practice  of  land-sur- 
veyors to  measure  with  a  chain  of  74  feet  and 
4-lOths  of  a  foot  in  length,  the  ell  having 
erroneously  estimated  at  37  inches  and 
2-lOths  of  an  inch,  whereby  the  Scotch  acre 
came  to  be  About  6150  square  yards, — i.e.,  a 
Scotch  acre  was  equal  to  5  quarters  and  a 
fraction  imperial.     By  the  act  5  Geo.  IV., 
74,  the  imperial  acre  is  declared  the  stan- 
dard throughout  the  United  Kingdom  of  Great 
Britain  and  Ireland  from  and  after  1st  May 
1825  ;  afterwards,  by  6  Geo.  IV..  c.  12,  fixed 
for  1st  January  1826.     See  Bneyc.  Brit.  h.  I. 
Aor&>I)ale,  or  Aiker-Saill ;  a  term  some- 
times met  with  in  old  deeds  and  writings,  sig- 
nifying lands  in  the  neighbourhood  of  villages 
or  towns  lot  in  small  portions  of  an  ncre  or 
BO.     WootTi  Hilt,  of  FariA  of  Cramond,  p.  98. 
Act  of  Bankniptey.    In  the  law  of  Eng- 
land, there  are  certain  ostensible  indications 
of  insolvency  on  the  part  of  a  debtor,  which 
are  called  Acts  of  Bankruptcy,  and  which  are 
sufficient  to  bring  a  party  otherwise  subject 
to  the  bapkrupt  laws,  within  their  operation. 
These  acta  of  bankruptcy  are,  (1.)  Depart- 
ing the  realm,  or  his  dwelling-house,  with  in- 
tent to  defraud  his  creditors.     (2.)  Beginning 
to  keep  hie  house  privately,  to  avoid  bis  credi- 
tors,     (3,)  Procuring  or  sufiering  himself, 
voluntarily  aud  without  just  cause,  to  bo  ar- 
rested or  outlawed,   (4-)  Willingly  or  fraudu- 
lently procuring  his   goods  or  money  to  be 
attached  or  sequestrated.      (5.)    Making   a 
fraudulent  conveyance  of  lands  or  goods,  to 
disappoint  his  creditors  of  their  debts.     (6.) 
Lying  in  prison  two  months  after  arrest,  or 
detention  for  debt,     (7.)  Obtaining  privilege, 
other  than  the  privilege  of  Parliament,  against 
arrest.    (8.)  Escape  from  prison  after  arrest 
for  £100ormore.     (9.)  Preferring  judicially 
any  petition  or  bill  against  any  of  his  credi- 
tors, to  enforce  acceptance  of  less  than  their 
just  debt,  or  to  procure  longer  delay  in  pay- 
nient  than  was  stipulated  for.     (10.)  Faying 
the  petitioning  creditor  his  debt  will  super- 
sede that   commission,  and   be   ground  for 
another  ;  and  fpr  the  forfeiture  of  the  debt  so 
paid,  for  behoof  of  the  otlier  creditors.     (11.) 
Neglecting  to  pay  a  debt  of  £100,  or  more, 
within  two  months  after  service  of  legal  pro- 
c^  for  such  debt  on  a  trader,  having  privi- 
lege of  Parliament.     Holding  these  several 
special  acta  as  criterions  of  insolvency  or 
fraud,  sufficient  to  found  an  application  for  a 
commission  of  bankruptcy,  the  law  of  Eng- 
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land  admits  no  other  nets,  hj  iaference  or 
analogy  ;  while,  in  determining  whether  an 
oquivocalact  is  to  be  held  aa  falling  within  the 
legal  descriptioD  of  any  of  the  acts  above  enn- 
inerated,  the  great  test  seems  to  be,  whether 
or  not  the  supposed  act  was  done  to  defraud 
or  delay  creditors  in  the  recovery  of  their  just 
debU.  The  expression,  act  cf  banlnipUy,  is 
unknown  in  Scotch  legal  phraseology;  but  in 
the  definition  of  notour  bankruptcy,  under  the 
act  1696,  c.  5,  and  of  mercantile  bankruptcy, 
under  the  sequestration  statute,  an  enumera- 
tion of  the  indications  of  insolvency,  analogous 
to  the  Knglish  acta  of  bankruptcy,  will  be 
I'uund.    Tomlins,  voce  Bankrupt.   iSee  Raakrvpt. 

Act  and  Commission;  is  the  judicial  act, 
whereby,  in  the  Court  of  Session,  a  commis- 
sion is  granted  U>  a  special  commissioner  for 
uking  a  proof,  or  examining  havers,  in  a  de- 
pending action.     See  Evidence.    Commission. 

ActafConrtiasService;  wasanotarial  in- 
strument, slating  the  proceedings  in  the  court 
of  service,  drawn  up  and  signed  by  the  clerk  of 
court;  which  afforded  evidence  of  what  passed 
in  the  court  relative  to  the  service.  See  Ser- 
vice.    This  instrument  is  no  longer  necessary. 

Act  of  God ;  in  law  Language,  signifies  any 
inevitable  accident  occurring  without  the  in- 
tervention of  man  ;  such  as  from  storms,  light- 
ning, tempests,  &c.  Losses  arising  from  these 
and  similar  fatalities  are  not  held  to  be  such 
as  one  party,  under  any  circumstances  (inde- 
pendently of  special  contract),  is  bound  to 
make  good  to  another.  Such  losses,  for  ex- 
ample, are  sulficient  to  liberate  innkeepers 
and  stablurs  from  their  obligation  under  the 
edict,  Naulat,  atupones,  itabalarii.  Bell't  Com. 
i.  pp.  470,  559,  et  leq.,  5th  edit. 

Act  of  Grace.  The  act  1696,  c.  32,  for 
the  aliment  of  poor  prisoners  incarcerated  for 
non-payment  of  debt,  is  called  the  Act  of 
Grace.  The  original  object  of  this  enactment 
was  to  relieve  royal  burghs  of  this  expense  ; 
but  practically,  it  has  mitigated  the  severity 
of  the  law  of  imprisonment  for  debt.  By  the 
statute  6  Geo.  IV.,  c  62,  the  older  aUtute 
has  been  amended  and  improved  ;  and  the 
following  are  now  the  leading  provisions  of 
the  law  on  the  subject :  No  keeper  of  a  jail 
is  entitled  to  receive  a  prisoner  to  be  confined 
for  civil  debt,  until  the  incarcerating  credi- 
tor, or  some  one  on  his  behalf,  deposits  in 
the  jailor's  bands  ten  shillings  for  aliment  of 
the  prisoner.  Where  aliment  is  afterwards 
awarded  to  the  prisoner  under  the  act  1696, 
c.  32,  the  jailor  is  hound  to  pay  the  aliment 
at  the  rate  allowed,  out  of  the  deposit  of  ten 
shillings,  from  the  date  of  the  Imprisonment 
until  the  money  is  exhausted.  Where  the 
prisoner  is  refused  aliment,  the  ten  shillings 
are  to  be  returned  to  the  depositor  ;  or  where 
the  prisoner  does  not  apply  for  aliment  for 
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thirty  days  after  commitment,  the  ten  shil- 
lings are  also  to  he  returned.  So  also,  where 
aliment  has  been  awarded,  but  the  ten  shil- 
lings are  not  exhausted  at  the  debtor's  libera- 
tion, the  unexhausted  lialance  must  bfl  re- 
turned. And  finally,  where,  before  the  pri- 
soner can  avail  himself  of  the  act  1696,  the 
creditor  consents  to  bis  liberation  without 
payment  of  any  part  of  the  debt,  the  ten  shiU 
lings  are  to  be  returned  to  the  depositor, 
under  deduction  of  the  prisoner's  aliment  dur- 
ing his  confinement,  at  the  lowest  rate  usually 
allowed  by  the  magistrates  of  the  particular 
burgh.  Every  prisoner  petitioning  for  the 
benefit  of  the  Act  of  Grace  mnst,  when  de- 
sired, execute  a  disposition  omnium  hmorum, 
ill  favour  of  the  incarcerating  creditor,  for 
behoof  of  the  other  creditors,  and  at  the  ex- 
pense of  the  creditor  demanding  the  disposi- 
tion. If,  after  being  duly  required,  in  writ- 
ing, to  execute  such  dispoaiiion,  the  debtor 
refuses  or  delays,  he  is  entitled  to  no  aliment 
while  BO  refusing.  A  prisoner  who  desires 
the  benefit  of  the  Act  of  Grace  must  apply 
by  petition  to  the  magistrates  of  the  burgh, 
and  must  swear  that  he  has  no  means  of  sub- 
sistence. He  must  also  be  actually  iu  prison 
at  the  time.  He  cannot  apply  while  at  lars'O, 
on  a  sick  bill  ;  and  his  application,  when 
made,  must  be  intimated  to  the  incarcerating 
creditor  or  creditors,  by  service  of  the  peti- 
tion. The  term  allowed  to  the  creditor  either 
to  provide  an  aliment,  or  to  consent  to  libe- 
ration, is  ten  days  from  the  service  of  the 
notice;  and  if  within  that  time  aliment  be 
not  lodged,  the  debtor  may  be  liberated.  He 
may  be  liberated  on  the  tenth  day  ;  and 
where  the  incarcerating  creditor  lodges  a 
sum  with  the  jailor,  to  be  applied  in  payment 
of  the  aliment  awarded,  the  debtor  will  be 
liberated  if  the  creditor  fail  to  lodge  a  further 
sum,  before  the  sum  in  the  hands  of  the  jailor 
is  actually  exhausted.  It  was  at  one  time 
thought,  that  where  the  debt  in  respect  of 
which  the  debtor  had  been  incarcerated  was 
a  debt  arising  ex  ddiclo,  he  was  not  entitled 
to  tfae  benefit  of  the  act.  But  this  is  a  mis- 
take. Whatever  be  the  origin  of  the  debt, 
if  it  be  of  the  nature  of  a  civil  debt  due  to  a 

Sirivate  party,  whether  «  eoutradu  or  ec  iJ«- 
icto,  the  debtor  is  entitled  to  the  benefit  of 
the  act.  Ou  the  other  hand,  where  the  debt 
is  a  fine  imposed  in  modum  p<gna,  for  the  pub- 
lic iRterest,  the  debtor  cannot  claim  the  bene- 
fit of  the  Act  of  Grace  against  the  public 
prosecutor,  on  the  plea  of  inability  to  pay 
the  fine  ;  but  must  be  alimented  from  the 
public  fund  appropriated  to  the  aliment  of 
prijoners  «  delicto.  A  prisoner  incarcerated 
for  not  performing  an  act  within  his  own 
power,  or  ad  factum  prmitattdHm,  is  not  en- 
titled to  the  benefit  of  the  act.     The  gnanlim 
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«raliineiit  awarded  varies  in  different  burghs ; 
bnt  is  in  general  verjr  moderate  ;  and  in  Gr- 
ieg it,  the  magistrates  act  subject  to  the  re- 
viev  of  the  ^urt  of  Sesuon.  Where  the 
debtor  has  an  aliment  from  any  source,  no 
matter  under  what  restrictions  it  may  hare 
been  giTen,  he  must  either  surrender  that  ali- 
ment to  the  incarcerating  creditor,  or  forego 
the  benefit  of  the  act.  A  debtor  who  has  ob- 
tained the  benefit  of  the  Act  of  Grace,  and 
*ho  has  been  liberated  in  consequence  of  the 
creditor's  failure  to  lodge  aliment,  may  be 
afUnrards  re- incarcerated  under  the  same 
diUgence ;  although  this  is  a  power  which  a 
creditor  would  not  be  permit!^  to  use  op- 
preasirely.  According  to  Erskine,  where  the 
debtor  fails  to  lodge  aliment,  the  magistrates, 
if  thej  choose,  maj  themselves  aliment  the 
debtor,  and  bo  protract  his  imprisonment. 
But  the  decision  on  which  this  dictum  rests, 
bai  been  disapproved  of  on  the  Bench,  obiter, 
io  areeent  case.  Bai^.  iii.  p.  20,  §  8  ;  Brown's 
Snu>p.  pp.  537. 1231,  1757;  SAaw's  Dige^l, 
i,  L  and  p.  647  ;  SJ>.  vol.  si.  pp.  144,  372  ; 
lii.  p.  28  -,  liv.  380 ;  Erst.  iv.  tit.  3,  5  28, 
Iwy's  Notes;  BdTt  Com.  ii.  553,  et  seq.; 
Prime.  §  2406  ;  6  Geo.  IV.,  c.  62  ;  7  and  8 
Viet.,  c.  34,  §  13-     See  Casio  Bonorum. 

Act  of  I^liament  An  Act  of  Parlia- 
ment is  a  law  passed  by  all  the  three  branches 
of  the  Legislatare ;  tlie  King  (or  Queen),  the 
Lords  Spiritual  and  Temporal,  and  the  Com- 
moui,  in  Parliament  assembled.  This  is  the 
highest  legal  authority  knowu  in  the  consti- 
tntion ;  and  a  statute  so  enacted  cannot  be 
altered,  repealed,  or  suspended,  except  by  the 
same  authority,  or  (in  Scotland)  by  a  long 
coone  of  contrary  usage  or  disuse  ;  for,  by 
the  law  of  Scotland,  a  statute  may,  by  disuse, 
cease  to  be  obligatory.  The  ancient  acta  of 
the  Scotch  Parliament  n ere  proclaimed  in  all 
the  country  towns,  boroughs,  and  even  in  the 
baron  courts.  This  mode  of  promulgation, 
however,  was  gradually  dropped  as  the  use  of 
printing  became  common  ;  and,  by  the  act 
1531,  c.  128,  the  publication  at  the  market- 
cross  of  Edinburgh  was  declared  to  be  suffi- 
cient. British  statntes  require  no  formal  pro- 
mulgation ;  and,  in  order  to  fix  the  time  from 
which  they  shall  become  binding,  it  was  on- 
acted  by  33  Geo.  Ill,  c.  13,  that  every  Act 
of  Parliament  to  be  passed  afler  April  8, 
1793,  shall  commence  from  the  date  of  the 
indmement  by  the  clerk  of  Parliament,  stat- 
ing the  day,  month,  and  year  when  the  act 
vas  pa»ed  and  received  the  royal  assent,  un- 
lea  the  commencement  shall  in  the  act  itself 
be  otherwiae  provided  for.  By  the  Acts  of 
Parliament  Abbreviation  Act,  13  Vict.,  c. 
51,  it  is  provided,  that  Acts  of  Parliament 
may  be  altered,  amended,  or  repealed  io  the 
une  session;  that  all  Acts  shall  be  divided 
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into  sections,  without  introductory  words  ; 
that  in  referring  to  statutes  it  shall  be  suffi- 
cient to  cite  the  year  of  the  reign,  chapter, 
and  section,  without  the  title  ;  that  repealed 
acta  shall  uot  be  revived  iu  virtue  of  a  repeal 
of  the  repealing  act ;  that  repealed  provisions 
shall  remain  in  force  till  the  substituted  pro- 
visions come  into  force ;  and  that  acts  shall 
be  deemed  public  unless  the  contrary  be  ex- 
pressly declared.  Section  4  contains  the  in- 
terpretation of  certain  terms  for  future  acts. 
See  Parliament.  Desuetude.  Assent,  Royal. 
Statute. 

Act  of  Warding;  is  a  warrant  issued  by 
the  magistrates  of  royal  burghs,  authorising 
the  imprisonment  of  a  debtor.  This  warrant 
is  contained  either  in  a  judgment  pronouuced 
by  the  magistrates,  or  in  a  decree  of  regis- 
tration proceeding  from  the  court  of  the  ma- 
gistrates, upon  a  clause  of  cousent,  or  upon  a 
registered  protest  of  a  bill.  The  privilege  of 
granting  such  warrants  is  peculiar  to  the 
magistrates  of  royal  burghs.  It  has  been 
traced  (erroneously  it  is  believed)  to  the  2d 
Stat.  Robert  I.,  c.  19,  Reg.  Mag.  p.  361 ;  and 
was  till  lately  the  only  direct  execution  for 
payment  of  debt  known  in  Scotland ;  impri- 
soument  under  horning  and  caption  being 
founded  on  a  fiction  of  the  law,  by  which  the 
debtor  is  imprisoned  as  a  rebel.  In  strict- 
ness, the  imprisonment  under  an  act  of  ward- 
ing ought  to  proceed  only  after  an  unsuccess- 
ful search  for  the  effects  of  the  debtor;  and 
it  is  the  practice  of  the  town-officers  in  Edin- 
burgh to  certify  that  such  a  seai-ch  has  been 
made ;  after  which,  the  days  of  charge  being 
elapsed,  the  debtor  may  be  imprisoned.  Such 
warrants  can  bo  issued  only  against  inhabi- 
tants of  the  burgh  subject  to  the  jurisdiction 
of  the  magistrates,  which  all  persons  are  after 
forty  days'  residence  within  the  royalty. 
In  Ross's  Lectures,  vol.  i.  p.  255,  there  are 
some  interesting  historical  speculations  con- 
nected with  this  subject.  Bell's  Com.  ii.  538 ; 
Stair,  B.  iv.  tit.  47,  §  1 ;  Bank.  iii.  p.  1,  6 
2  ;  Kames'  Stat.  Law  Ahridg.  voce  Persotm 
Execution;  Broim's  Si/nop.  p.  1236, 

Acta  of  SedenuLt;  are  ordinances  of  the 
Court  of  Session,  made  originally  under  au- 
thority of  the  act  1540,  c.  93,  whereby  the 
Judges  are  empowered  to  make  such  statutes 
as  may  be  necessary  for  the  ordering  of  pro- 
cesses, and  the  expediting  of  justice.  The 
power  thus  conferred  was  occasionally  ex- 
ceeded ;  and  it  became  necessary,  accordingly, 
to  ratify  several  of  the  Acts  of  Sederunt  in 
the  Scotch  Parliament.  In  so  far,  however, 
as  Acts  of  Sederunt  are  confined  to  declara- 
tions of  the  purpose  of  the  court  to  decide 
in  a  particular  way  on  an  occurrence  of  simi- 
lar circumstances,  they  seem  to  amount  to 
little  more  than  authoritative  anuouncements 
a  pv^lc 
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of  the  intention  of  the  court  to  adhere  judi- 
cially to  certain  procedenla.  The  Acta  of 
SederoDt  vhich  partake  most  of  the  lej^la- 
tive  character  are  the  acti  24th  June  1665, 
as  to  pro-tutors,  28th  Feb.  1662,  as  to  exe- 
cutors-creditors, and  14th  Dec.  1756,  as  to 
the  removing  of  tenants.  But  with  these  ex- 
ceptions, the  Acts  of  Sederunt  of  the  Court 
of  Session  have  been  confined,  for  upwards  of 
a  century  and  a  half,  almost  eiclnsirely  to 
the  regulation  of  judicial  procedure,  and  to 
matters  therewith  connected.  In  recent  sta- 
tutes, express  power  is  given  to  the  Court  of 
Session  to  pass  Acta  of  Sederunt  for  carry- 
ing  the  purpose  of  the  Legislature  into  more 
complete  effect;  and  it  is  usually  provided 
that  the  Acts  of  Sederunt  made  in  virtue  of 
such  powers  shall  be  laid  before  Parliament 
within  a  limited  time.  The  old  quorum  of 
nine  judges  is  requbite  in  passing  an  Act  of 
Sederunt;  48  Geo.  III., c.  151,  §  11.  Er$l.l 
1. 1,  §  40 ;  SAdrtJg  PrMtice,  i.  45 ;  Stair,  B.  i. 
tit.  1,  §  16  ;  Bank.  i.  p.  28. 

Acta  of  the  General  Atsemhly  of  the  Church 
of  Scotland,  The  acts  of  the  General  Assem- 
bly, issued  nnder  their  legislative  powers,  are 
binding  on  all  the  members  and  judicatories 
of  the  church.  The  form  of  their  proce- 
dure, in  these  enactments,  is  regulated  by  an 
act  of  the  church  (1697,)  termed  the  Bar- 
rier Act,  which  directs  any  proposal  or  over- 
ture for  a  new  act,  or  for  repealing  an  old 
one,  to  be  laid  by  the  member  by  whom  it  is 
proposed  before  the  presbytery  or  synod  to 
which  he  belongs,  who,  if  they  approve  of  it, 
will  transmit  it  to  the  General  Assembly  as 
their  own  overture.  This  overture  may 
either  be  dismissed  or  adopted  by  the  General 
Assembly,  and  it  may  he  adopted  with  such 
changes  or  modifications  as  the;  may  think 
proper.  The  overture,  being  adopted  by  the 
General  Assembly,  is,  by  that  body,  trans- 
mitted to  the  several  presbyteries  of  the 
church  for  their  consideration,  with  an  in- 
junction to  send  up  their  opinion  on  the  mea- 
sure to  the  next  General  Assembly,  who  may 
pass  it  into  a  standing  law,  if  it  be  the  general 
opinion  of  the  church  that  it  ought  to  be 
enacted  ;  but  a  majority  of  presbyteries  must 
have  approved  of  it.  The  delay  which  this 
form  of  proceeding  necessarily  occasions,  is 
remedied  by  a  power  exercised  by  the  General 
Assembly  of  converting  the  overture,  (where 
the  presbyteries  have  neglected  to  communi- 
cate their  opinion  on  the  point,)  into  an  in- 
terim act,  which  is  held  to  be  binding  until 
the  meeting  of  the  next  Assembly,  and  may 
1)0  continued  until  the  act  be  finally  approved 
of  or  rejected.  No  overture,  however,  can  be 
converted  into  an  interim  act,  which  involves 
an  ea^entiaI  alteration  of  the  existing  law 
or  practice  of  the  church ;  but  this  does  not 


ACT 

apply  to  measures  which  may  be  necessary 
for  carrying  out  more  effectually  subsisting 
regulations  or  forms.  See  Act  of  Atsemiiy 
anent  pagsitiff  Interim  Aclg,  1848.  See  HUT* 
View  of  ConiUtution  of  Chnreh  of  Scotland,  p. 
110;  Gillan's  AcU  of  Aixemhis,  p.  185; 
Peterkin't  Compendium  oftheLawt  of  IKa  CAwrtft 
of  Scotland;  Cook's  Styles  of  Proeedwe  in  Otunh 
Courts,  p.  308.     See  General  Astembly. 

Aotilia;  armour,  weapons,  hameasing.  See 
Skene  De  Verborvm  Siffnificatione. 

Actio  Birecta  at  Contrsria.  Contracts  and 
obligations  in  the  Roman  law  gave  rise  to 
two  actions ;  the  aeito  directa,  for  enforcing 
implement  of  the  essential  obligation  ;{and 
the  actio  conlraria,  for  enforcing  the  counter 
obligation.  Thus,  in  the  contract  of  eomno- 
date,  the  actio  directa  was  cdmpetent  to  the 
lender  against  the  borrower,  to  compel  him 
to  return  the  thing  lent;  and  the  iKtio  etm- 
traria  to  the  borrower,  to  enforce  his  counter 
claims  arising  out  of  the  contract.  So  the 
actio  tiilelw  directa  was  competent  to  the  minor, 
on  the  expiration  of  the  tntory,  against  the 
tutor,  for  compelling  him  to  account  and  pay. 
The  actio  conlraria  to  the  tutor  against  the 
minor,  for  reimbursement  of  the  expense  ne- 
cessarily disbursed  in  the  pupil's  affairs.  And, 
generally  speaking,  in  all  controcU,  the  lead- 
ing and  essential  obligation  produced  the  offu 
direcia,  the  counter  obligation  the  aeUo  eotttra- 
ria.  Stair,  iv.  tit. 3,  §  35 ;  Erik.  iii.  tit.l,  §  24. 

Actio  ftoanti  ICuiOTia.    See  Quanti  Minorit. 

Actio  Sedhibiteria ;  was  an  action  in  the 
Roman  law  (founded  on  the  implied  war- 
randice of  the  contract  of  sale),  by  which, 
when  the  purchaser  discovered  a  latent  fault 
in  the  commodity  purchased,  such  as  rendered 
it  unfit  for  the  purpose  for  which  it  was  in- 
tended, he  was  entitled,  within  six  months,  to 
return  the  goods,  and  claim  repetition  of  the 
price.  This  action  seems  to  have  been  com- 
petent, wherever  the  defect  waa  such,  that,  if 
the  buyer  had  been  made  acquainted  with  it, 
he  would  not  have  become  a  purchaser.  By 
the  law  of  Scotland,  an  action  ef  this  kind  is 
admitted,  where  it  is  brought  immediately, 
that  is,  within  a  few  days  alter  the  sale;  for, 
if  it  be  longer  delayed,  the  presumption  is  that 
the  purchaser  is  satisfied.  It  would  appear 
that  the  law  of  England  differs'from  the  Ro- 
man and  Scotch  law  in  this  respect,  and  that, 
by  the  English  law,  eipressjwarrandice  from 
the  seller  is  necessary,  in  order  to  entitle  the 
purchaser  to  any  remedy.  Brown  on  Sak,  p. 
287  :  Stair,  B.  i.  tit,  9,  §  10  ;  Krii.  B.  iii.  tit. 
iii.,  i  10 ;  Kame^Princ.  of  Equity  (1825)  p.  17S. 

Action.  An  action  is  the  judicial  pro* 
cess,  whereby  legal  rights  and  obligations, 
whether  personal  or  real,  heritable  or  move- 
able, are  asserted  and  ascertained,  and  vin- 
dicated or  made  effectual  by  the  competent 
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trilntub  for  dBtormiDing  the  qaestion  &t 
mat,  ud  warranting  the  appropriate  execu- 
lioa.  Aetions  are  either  eivU  or  criminal. 
CniS  adieus  properly  so  called,  are  those 
vhlch,  sbether  founded  oa  a  ciril  right  or 
sbli^tioDi  or  on  a  crime  or  delict,  are  prose- 
cnted  merely  ad  etvilem  efeefanv,  for  enforce' 
■ent  of  the  rigtit  or  reparation  of  the  pri- 
nte  iojury.  Criminal  aetions,  on  the  other 
hud,  are  actions  in  which  the  offender  is 
proaeeuted  ad  vittdietam  pt^licam ;  or  for  the 
pDnitbrnent  or  penalty  of  his  offence  against 
ibe  public  In  the  practice  of  the  law  of 
Swtluid,  although  theae  two  classes  of  ac- 
lidii  oeeadanaUy  present  themselves  in  some- 
tkJBgof  a  mixed  form,  yet,  generally  Bpoak- 
iDf,  the  line  of  demarcation  is  guSiciently 
dii^net  for  all  practical  purposes ;  as  is  ei- 
|iUiiMd  nnder  separate  articles.  In  the  Court 
oTScaiioD,  cirit  actions  are  classified  by  insti- 
totknal  writers,  as  Actions  or  tbb  first 
nnixcE,  including  Petitory,  Possessory,  De- 
dsntory,  Rescissory,  and  Accessory  actions, 
tai  Sammary  actions,  such  as  petitions  or 
petitions  and  complaints  under  particular  sta- 
tattt,  or  for  contempts  of  court,  or  against 
Kmbera  of  the  College  of  Jnstice  for  mal- 
nnttioD  or  misconduct,  or  the  like  ;  and 
icno5s  or  TBB  SECOK9  iirsTAycit,  Buch  as 
^dTocalioDS,  Suspensions,  and  Reductions  of 
itma.  The  nature  of  these  sereral  actions 
ii  eiplftiaed  under  their  respective  heads.  In 
^tlind,  there  is  no  classification  of  actions 
■Mording  to  certain  infleiible/ormuZos.  Such 
u  imngement,  however  captivating  in  theo- 
ry, ii  not  adapted  to  the  exigencies  of  actual 
nuDCa,  and  to  the  blended  and  complex  cha- 
nct«r  which  onestions  of  civil  right  frequent- 
Ijisome.  Hence,  there  is  hardly  any  com- 
bJDilion  of  circumstances,  and  no  involution 
of  Rnflicting  claims  either  of  right  or  of  tta- 
Au,  which  may  not  bo  explicated  in  the  Court 
<'SanDn,  by  moans  of  an  action  founded  on 
Ui«  tpecial  eircnmstonces  of  the  particular 
in ;  and  concluding  for  the  proper  legal  re- 
wdj  or  redress.  In  the  inferior  courts  this 
s  pot  always  attainable,  their  jurisdiction 
t^ing  limited,  not  only  in  territorial  extent, 
bu[  also  with  respect  to  the  description  of  ac- 
tiam  which  may  be  competently  bronght  be* 
fore  them.  On  the  subject  of  civil  actions, 
u  nnprehending  not  only  the  jadictal  pro- 
RW9,  hnt  the  txeculorial,  or  diligenea,  as  they 
tre  termed  in  the  law  of  Scotland,  whereby 
tiTJl  tights  are  made  effectual,  and  enforced 
I'T  1^1  execution,  see  Stair,  B.  iv.  tit,  3  ; 
fi«t  B.  iv.  t.  23  ;  Ertk.  B.  iv.  tit.  1  ;  BeU's 
■"w.;  Shai^t  Digett,  voeeProeeis;  Thcmson 
♦•  Biiu,  p,  590,  et  teq. ;  M'Parlatie's  Jury 
fr«(i«,23.39,H0;  Jurid.  Styles ;  andcon- 
mli  UiB  fuUowing  articles  in  this  Dictionary  i 
—fiKot.  SufMMita.    Ordinary  Actum.    Ad- 
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vocation.  Stapentian.  Redaction,  Dedaralor, 
Ranking  and  Sale,  Multiplepoinding.  Segves- 
tralion.  Diligence.  Adjudication.  lahibitioa. 
Arrestment.  Poinding,  Maills  and  Duties.  Jly- 
pothec.  Poinding  of  the  Ground.  Interdict.  Ad- 
herence. Divorce.  Confirmation.  Service.  Act 
of  Warding.  Homing.  Caption.  Actof  Grace. 
Cessio  Bonorum.  Appeal.  CroKa  Ddl.  Ex~ 
dieqiter.  Churd^  Judicatories.  Presbytery.  She- 
riff. Admiralty.  Burgh.  Dean  of  Guild.  ■Tu- 
risdietion.  Small  Debts.  Justice  of  Peace.  Da- 
eree.  Decree  of  Registration.  Criminal  Prose- 
cution. Justiciary  Court.  Damages.  Delict ; 
and  other  titles  suggested  by  the  preceding  article 
and  enumeration. 

Aotoi;  a  Counsel  or  Advocate.  The  term 
is  still  used  by  the  Clerks  of  the  Court  of 
Session,  who,  in  prefixing  the  partibus  or  mi- 
nute  of  appearance  to  interlocutors,  designate 
the  respective  counsel  for  the  parties  Ador 
and  Alter. 

Actor  Seqnitnr  Vorom  Sei ;  a  Roman  law 
maxim,  importing  that  the  pursuer  of  an  ac- 
tion must  follow  the  forum  ai  the  defender ; 
1.  ».,  if  the  defender  is  not  amenable  to  the 
courts  of  Scotland,  the  pursuer  mnst  raise  his 
action  against  him  in  the  country  to  the  laws 
of  which  he  is  subject.     See  Abnad. 

Afitomatos ;  according  to  Skene,  is  he  who 
makes  answer  for  another  in  judgment,  spe- 
cially for  the  defender ;  as  Prokcutor  is  be 
wbo  speaks  for  the  pursuer.  Also  an  attor- 
ney or  procurator  for  another.  See  Skene, 
De  Verb.  Sig. 

Aetna;  one  of  the  Roman  law  rural  servi- 
tudes q{  passage  or  im^.  The  servitude  iter, 
in  that  law,  signifies  the  dominant  proprie- 
tor's right  to  a  foot  and  horse  passage  for 
himself,  his  family,  and  tenants,  through  the 
servient  proprietor's  lands ;  and  the  servitude 
aetv*  superadds  to  the  servilus  itineris  the 
right  also  of  using  the  road  for  carriages 
drawn  by  men,  and  for  driving  cattle.  Srsk, 
ii.  t.  9,  §  12  ;  Stair,  B.  xi.  t.  7,  §  10  ;  Bank. 

678,5  39.     See  flood.     Iter.     Via. 

Adherence,  Action  o£  By  tbe  act  1573, 

S5,  where  either  of  the  spouses  deserts  the 
other  without  a  reasonable  cause,  and  re- 
mains in  his  or  her  "  malicious  obstinacy"  for 
four  years,  the  injured  party  may  raise  an  ac- 
tion of  adherence  before  the  judge  ordinary^i 
If  the  pursuer  obtain  decree  of  adherence, 
and  the  defender  disobeys  thesentence,letters 
of  homing  may  be  obtained  under  the  signet, 
to  enforce  the  decree.   If  this  fail,  the  church 

directed  to  admonish  the  defender  to  adhere, 
on  pain  of  excommunication  :  and  if  these  se- 
veral steps  prove  unavailing,  the  Injured  party 
may  raise  an  action  of  divorce  on  the  ground 
of  desertion.  An  action  of  adherence  cannot 
be  raised  until  after  at  least  one  year's  de- 
sertion ;  and  tbe  summons  ought  to  be  special. 
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as  to  the  date  and  oircumataDces  of  the  de- 
sertion, not  only  to  show  that  it  has  con- 
tinued for  one  year,  but  aho,  in  contemplation 
of  a  divorce  following  thereon,  to  leare  no 
doubt  in  reckoning  the  four  years.  When  the 
action  of  adherence  is  at  the  instance  of  the 
wife,  she  may  competently  conclude  in  the 
same  snmmons  for  aliment ;  and  her  hus- 
band's payment  of  the  aliment  decerned  for 
during  the  three  intervening  years  will  not 
bar  the  divorce,  if  the  desertion  continue. 
The  defender  in  an  action  of  adherence  mnst 
be  subject,  either  actually,  or  _fieticite  juris,  to 
the  jurisdiction  of  the  Scotch  courts;  A.  B., 
Ist  March  1845,  7  D.  p.  556  ;  Oordoo,  19th 
June  1847,  9  D.  1293  ;  although  it  seems  to 
be  considered  no  bar  to  the  action  that  the 
husband  has  left  Scotland,  if  his  absence  be 
for  the  obvious  purpose  of  depriving  his  wife 
of  this  remedy.  See  Desertion,  Where  the 
wife  is  the  defender,  there  can  be  no  difficulty 
as  to  jurisdiction,  since  she,  fetione  juris,  fol- 
lows the  domicil  of  her  husband  ;  and  if  he 
seeks  redress  in  this  form,  he  must  have  his 
real  domicil  in  Scotland.  The  action  of  ad- 
herence ought  to  be  intimated  personally  to 
iho  defender,  if  abroad ;  Black,  4th  Febru- 
ary 1842,  4  D.  615.  In  Smith.  11th  Fe- 
bruary 1654,  16  D.  544,  it  was  held  that  the 
action  of  divorce  might  competently  proceed 
upon  ediotal  citation  merely,  in  respect  the 
previous  process  of  adherence  had  also  pro- 
ceeded upon  edictal  citation,  the  defender 
having  never  been  heard  of  since  his  deser- 
tion, though  inquiries  had  been  made  after 
him.  In  the  adherence,  evidence  must  be  led 
both  of  the  marriage,  and  that  the  desertion 
was  wilful ;  A.  B.,  and  Black,  ut  supra.  If 
the  decree  does  not  mention  the  date  of  the 
desertion,  evidence  thereof  must  be  led  in  the 
sulwequent  action  of  divorce  ;  Maxtedl,  29th 
Nov.  1851,  14  D.  126.  The  action  of  ad- 
herence, not  being  mentioned  in  11  Geo.  IV. 
and  I  Will.  IV.,  c.  69,  and  6  and  7  Will.  IV., 
c.  41,  could  only  be  instituted  in  the  Sheriff 
Court,  as  coming  in  place  of  the  inferior  com- 
missary, unless  the  defender  was  abroad,  when 
it  might  be  instituted  in  the  Court  of  Ses- 
sion ;  but  by  13  and  14  Vict.,  c.  36,  §  16, 
this  and  all  other  consistorial  actions  can 
Gompctenlly  be  brought  in  the  Court  of  Ses- 
sion only.  The  recent  statute,  admitting  the 
parties  to  a  cause  as  witnesses,  makes  actions 
of  adherence  one  of  the  exceptions  in  which 
the  parties  still  continue  inadmissible.  The 
procedure  before  the  presbytery  after  decree 
of  adherence  ia  given  in  Cook's  Styles  of  Pro- 
cedure hdore  Ckwch  Courts,  p.  239.  See  also 
Fraser,  Pers.  and  Dom.  Relations,  pp.  447, 677, 
713  ;  Shanifs  Pr.  435  ;  Erst.  i.  tit.  6,  §44  ; 
Lothian't  Consist.  Prae.  96,  et  seq.  ;  Mor^s 
Note*  to  Stair,  p.  wv'i.  ;    Batil.  i.  p,  139  ; 
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Shatifs  Digest,  p.  567  ;  vol,  iii.  p.  207  ;  J«- 
rid.  Styles,  vol.  iii.    See  Divorce. 

A^jonrnaL    Sea  Books  of  Adjournal. 

Adjoninment  To  a^onm  a  court  is,  by 
a  regular  act,  to  stop  the  proceedings  for  the 
present,  and  delay  them  to  a  future  time. 
The  proceedings  in  a  service,  or  even  in  a 
criminal  trial,  may  be  adjonrned  on  cause 
shown.  But  in  a  criminal  case,  no  adjoam- 
ment  can  take  place  after  the  assise  have 
been  sworn,  excepting  where  the  extraordi- 
nary length  of  the  trial  renders  it  absolutely 
necessary,  and  the  adjournment  must  be  to  a 
day  certain,  ifume,  ii.  263,  414,  417;  Enk. 
B.  iv.  tit.  4,  5  90,  and  note;  M'Farlane's  Jury 
Prae.  p.  245.  See  Cof^nuaiion  of  Dia.  Dia 
of  Compearance. 

Adjudication  for  Debt  Adjudication  is 
the  modern  real  diligence  for  attaching  land 
and  other  heritable  estate  in  satisfaction  of 
debt.  It  was  substttnted  for  the  apprisiDg', 
which  seems  to  have  been  originally  a  very 
summary  proceeding,  by  which,  where  the 
debtor  was  not  possessed  of  sufficient  move- 
able property,  the  Sheriff  was  anthoriBcd 
to  give  him  notice  to  sell  his  lands  within 
fifteen  days,  to  pay  the  debt,  and  failing 
his  doing  so,  to  transfer  the  property  abso- 
lutely, to  the  creditor  in  satisfaction  of  his 
debt.  The  act  1469,  c.  37,  as  a  modification 
of  the  hardships  of  the  older  law,  gave  the 
debtor  a  power  of  redemption  within  seven 
years,  on  bis  repaying  to  the  purchaser  the 
price,  and  the  expense  of  completing  bis 
titles.  Where  no  purchaser  appeared,  the 
Sheriff  was  directed  by  that  statute  to  ap- 
prise the  lands  by  thirteen  "  of  the  best  and 
worthiest  of  the  shire,"  and  to  make  it  over 
to  the  creditor  to  the  extent  of  the  debt ;  the 
superior  being  bound  to  receive  the  cntiditor 
or  purchaser  on  payment  of  a  year's  rent,  or 
to  take  the  lands  himself  and  pay  the  debt. 
Under  this  statute,  apprising  appears  to  have 
been  conducted  for  some  time  with  a  due  re- 
gard to  the  mutual  interests  of  the  parties  ; 
but  the  execution  of  the  act,  in  the  coontry, 
having  fallen  into  the  hands  of  messengers- 
at^arms,  abuses  arose,  which  were  attempted 
to  he  remedied  by  conducting  the  apprising 
in  every  case  at  Edinburgh.  The  expense, 
however,  with  which  this  was  attended,  in- 
troduced the  practice  of  allowing  the  creditor 
to  enter  into  possession  on  a  general  redeem- 
able title,  and  to  draw  the  rents  and  profits 
during  the  whole  term  of  redemption,  withont 
being  under  any  obligation  to  account  for  the 
surplus  over  the  interest  of  the  debt.  This 
practice  gave  facilities  to  the  grossest  abuses ; 
and  to  remedy  some  of  the  evils,  the  act  1621, 
c.  6,  provided  that  the  rents  and  profits,  in 
so  far  as  they  exceeded  the  interest  of  the 
debt,  should  he  imputed  pro  tanto  to  the  pay- 
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neat  of  tlie  principal.  The  same  statute 
eatettd,  that  the  legal  revemon  of  seven 
tftra  ibonkl  not  run  against  minora.  The 
'id  1661,  c.  62,  prorogated  the  legal  rever- 
NOH  of  apprisings  from  seTen  to  ten  years, 
ud  pronded,  that  all  apprising!!,  vithin  year 
utddayofthe  first  effectual  one,  should  rank 
patipattK;  defining  the  first  effectual  ap- 
prifing  to  be  that  on  which  the  first  feudal 
rijht  bu  been  completed  by  sasine,  or  by 
rktiffi  against  the  superior.  The  expense  of 
the  first  effectual  apprising  is  also  declared 
bjthat  statute  to  be  common  to  all  who  shall 
tok«  braefit  by  it. 

Bj  the  act  1672,  c  19,  the  form  of  adjudica- 
hoo  was  introduced.  That  statute,  after  nar- 
ratiag  the  varions  abuses  of  the  old  system  of 
ipprinngs,  enacted,  that,  in  place  of  apprising, 
1  process  should  be  raised  in  the  Conrt  of 
^«aEion  against  the  debtor,  in  which  the  Court 
itboatd  adjudge  from  him  a  part  of  his  lands,  or 
other  estate  in  use  tobe  Apprised,  correspond- 
ing to  the  debt,  interest,  and  the  expense  of 
ratrr  and  iafeflmeut,  with  a  fifth  part  more 
on  SMOQ&t  of  the  inconvenience  to  which  the 
n^dicor  is  put  by  being  obliged  to  take  land 
iuUtd  of  money.  The  value  of  the  land  so  to 
bt  adjadged  was  to  be  ascertained  by  a  proof  of 
tlie  reatal,  or  profits,  to  be  led  by  the  debtor 
(ir  he  chooee)  and  the  creditor  before  the 
CoBTt  Upon  the  decree  of  adjudication  thus 
slitaiDed  the  creditor  was  entitled  imme- 
JiUely  to  enter  into  possenion  ;  and  as  the 
lud  so  set  apart  was  considered  as  of  the  na- 
ture of  a  nrroffotttm  for  the  debt,  the  credi- 
tor n«  under  no  obligation  to  account  for 
tlie  sorplns,  if  there  should  be  any,  after  pay- 
ing the  interest.  The  period  of  redemp- 
tin  under  this  form,  which  was  called  a  spe- 
M  adfvdkatiim,  was  made  five  years  after  the 
iitt  of  the  decree  ;  and  it  was  declared,  that 
ifler  the  creditor  had  attained  possession  nn- 
der  the  decree,  be  should  hare  no  farther 
«iMiition  against  his  debtor  by  arrestment, 
aptiim,  or  otherwise,  except  in  the  case  of 
erietion  under  the  warrandice.  But  as  these 
iUtntoty  provisioBB  proceeded  on  the  suppo- 
^Uon  that  the  debtor  was  to  produce  a  suffl- 
tinl  progres  of  titles,  and  to  rati^  the  de- 
cree ik  abjudication,  and  cede  summary  and 
quiet  poaession  to  the  creditor,  it  was  farther 
»*cttd,  that  where  the  debtor  did  not  com- 
plj  «ilh  theee  requisites,  it  should  be  in  the 
Fever  of  the  creditor  to  adjudge,  generally, 
*U  right  vested  in  the  debtor,  in  the  same 
nutier  is  he  might  have  used  apprising  un- 
i»  the  act  1661,  c.  62,  and  under  the  re- 
•enioD  and  with  the  powers  competent  to  the 
cmlitorconferredbytiiatact.  Thislastwasthe 
9^'^  a^vdieation ;  and  it  concluded  only  for 
■hepriocipa]  sura,  interest  and  penalty,  but 
"wt  for  a  fiflh  part  more;  Act  of  Siaei-vnt, 
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26tb  Feb.  1664.  In  the  case  of  a  special  ad- 
judication, the  creditor  could  not  ^so  resort 
to  personal  and  other  diligence  against  the 
debtor,  but  he  was  under  no  such  restriction 
in  the  case  of  the  general  adjudication. 

The  action  of  adjudication  introduced  by 
the  statute  1672,  c.  19,  could  not  proceed 
until  the  debt  had  been  constituted  either  by 
A  decree  ascertaining  its  precise  amount,  or 
by  a  liquid  ground  of  debt;  and  the  sum- 
mons of  adjudication,  after  stating  the  man- 
ner in  which  the  debt  was  constituted,  narra- 
ted the  statute  1672,  and  formerly  concluded 
alternatively  for  a  special  or  general  adjudica- 
tion. This  aJtemative  conclusion  was  formerly 
necessary,  because,  although  thei-e  was  hardly 
an  instance  of  a  special  adjudication,  yet  it  was 
only  on  the  debtor's  refusal  to  avail  himself  of 
the  first  alternative  that  the  Court  was  autho- 
rised by  the  statute  to  pronounce  a  decree  in 
the  general  s^judication.  The  decree  in  the 
action  a^jndges  the  lands,  &c.  to  the  creditor 
redeemably,  and  orders  the  superior  to  re- 
ceive him  as  his  vassal.  In  order  to  give  the 
necessary  publicity  to  such  decrees,  an  ab- 
ridged statement,  called  an  Abbreviate,  con- 
taining the  names  of  the  debtor  and  creditor, 
and  an  enumeration  of  the  subjects  adjudged, 
is  signed  by  the  extractor  who  signs  the  de- 
cree, and  recorded  within  sixty  days,  in  a  re- 
gister appointed  for  the  purpose.  See  Abbre- 
viate. 

The  subjects  which  may  be  adjudged,  are 
heritable  estate  in  its  most  extensive  signifi- 
cation, including  not  only  feudal  rights,  but 
all  rightB  or  interests  aflecting  or  connected 
with  Uud,  such  as  heritable  bonds  and  real 
secnrities,  or  burdens  or  faculties  of  all  kinds, 
as  also  annuities  and  all  rights  having  a  tract 
of  future  time,  liferents,  reversions,  rights  of 
tack  where  assignees  are  not  excluded,  heir- 
ship moveables,  heritable  offices  of  dignity  or 
jurdisdiction,  personal  rights  to  lands,  personal 
bonds  excluding  executors,  rights  of  patron- 
age, stock  of  any  chartered  bank  where  the 
diligence  of  arrestment  is  excluded,  the  hus- 
band's right  to  the  rents  of  his  wife's  estate, 
rights  to  reduce  ex  capite  Itxti,  fair,  harbour 
and  ferry  dues,  entailed  estates  during  the 
life  of  the  heir,  and  the  liko.  Jarid.  Sti/les, 
iii.  329;  Shand,  ii.  662.  As  the  adjudica- 
tion is  a  diligence,  the  summons  contains  no 
conclusion  for  expenses  of  process ;  although, 
where  decree  is  unduly  opposed,  it  would 
seem  that  the  Court  may  award  expenses; 
decree  for  which,  in  such  a  case,  ought  to 
be  taken  in  name  of  the  agent  disburser ; 
Shand't  Prae.  ii.  675.  The  dtUt  on  which  the 
adjudication  proceeds  must  be  liquid,  and  le- 
gally vested  in  the  pursuer's  person,  by  direct 
obligation,  or  by  assignation,  or  by  contir- 
mation ;  and  cannot    he   constituted  in    the 
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process  of  adjadication  itself,  except  in  the 
case  of  adjudication  amtra  hareditatemjaemtem 

S which  see.)  By  the  mere  citation  of  the 
lebtor  the  subject  to  be  adjudged  becomes 
litigious.  When  the  siimmons  came  into 
Court,  there  was  formerly  a  difference  in  the 
proceiiure  between  a  first  and  any  subsequent 
adjudication  ;  for  the  debtor  in  a  first  adjudi- 
cation might  hare  appeared  and  taken  a  day 
to  produce  bis  titles,  &o.  with  the  view,  if  ho 
chose,  of  concurring  in  a  special  adjudication, 
which  conld  not  lie  done  in  any  subsequent 
adjudication.  It  is  also  provided  by  the  act 
S4  Geo.  III.,  c.  137,  §  9,  that  the  Lord  Or- 
dinary, before  whom  the  first  process  of  ad- 
judication is  called,  shall  ordain  intimation 
thereof  to  be  made  in  the  Minato-book,  and 
on  the  walls  of  the  Parliament  House,  in  or- 
der that  other  creditors,  who  are  in  a  condi- 
tion to  adjudge,  may  be  conjoined  in  the 
Srocess;  and  for  that  parpose  twenty  sederunt 
ays  are  allowed.  At  the  expiration  of  the 
twenty  days,  those  who  can  produce  instmc- 
tions  of  their  debts,  with  summonses  of  adju* 
dication,  libelled  and  signeted,  are  conjoined 
in  one  and  the  same  abjudication.  This  pro- 
cedure is  proper  to  the  first  a^udication 
only.  In  the  action  of  constitution  with  a 
view  to  adjudication,  where  delay  might  ex- 
clude the  creditor  from  the  part  passu  rank- 
ing, the  Lord  Ordinary  will  pronounce  de- 
cree of  constitution  at  once,  reserviug  all  ob- 
jections amtra  execntionem  ;  and  with  the  same 
view,  the  Court,  on  a  special  petition,  will 
dispense  with  the  inducia  and  calling  of  the 
summons,  and  with  the  reading  of  the  decree 
in  the  Minute-book.  But  this  indulgence 
will  only  be  granted  to  secure  the  pari  pastu 
ranking,  within  year  and  day  of  the  first 
effectual  adjudication.  After  the  lapse  of  the 
year  it  becomes  a  race  of  diligence,  as  against 
the  residue,  and  no  such  favour  can  be  shown 
to  any  one  creditor.  As  to  the  form  of  pro- 
cess, so  far  as  effected  by  the  Judicature  Act, 
6  O^o.  IV.,  c.  120,  the  reg:uUtion  is,  that  in 
processes  of  adjudication,  it  is  in  the  power  of 
the  Conrt  and  of  the  Lord  Ordinary  to  re- 
quire the  parties  to  proceed  according  to  the 
forms  applicable  to  ordinary  actions,  in  so  far 
OS  it  shall  appear  fit  or  expedient  to  apply 
these;  but  in  so  far  as  compliance  with 
these  rules  is  not  specially  required,  the  forms 
in  use  before  the  passing  of  the  statute  re- 
main in  force ;  e^xcept  only  as  to  the  review 
nf  interlocutors,  which  is  regulated  by  the 
general  rule  of  the  Judicature  Act,  and  re- 
utive  Act  of  Sederunt;  A.  S.  11th  July 
1828,  §  103.  An  ordinary  adjudication  is 
rarely  opposed  to  the  effect  of  rendering  a 
record  necessary.  In  a  work  such  as  the  pre- 
sent, the  minute  practical  details  connected 
with  this  important  stop  of  real  diligence 
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would  be  out  of  place ;  but  they  will  be  (bund 
fully  digested  in  Shand't  Practice,  ii.  65C, 
5741;  Jund.SlyUt,m.324,etieq.;  andBetf* 
Sti/Ut,  vi.  393,  el  teq. 

The  adjudication  is  made  eff'ectual,  so  as 
to  coBipete  with  other  heritable  ri^hta,  by 
charter  of  adjudication  and  aasine  (see  Ef- 
feetval  Adj^^d>ealion) ;  and  in  all  questions 
with  other  ai^udications  it  will  be  completed 
by  presenting  »  Note  in  Exchequer,  when 
the  holding  is  of  the  Crown,  or  by  execut- 
ing a  general  charge  of  homing  against  su- 
periors at  the  market-cross  of  Edinburgh 
and  pier  and  shore  of  Leith,  where  (he 
holding  is  of  &  subject,  and  recording;  an 
a1»tract  of  the  charge  in  the  register  of  ah- 
breviates  of  adjudication;  54  Geo.  III.,  c. 
137,  §  11.  The  adjudication,  being  rendered 
effectual,  may  become  the  foundation  of  a  pre- 
ference ;  hut  all  adjudications  led  within  year 
and  day  of  the  first  effectual  adjudication  are, 
hy  the  act  1661,  c.  62,  to  be  ranked  port  point. 
Adjudications,  after  the  expiration  of  the  year 
and  day,  are  preferred  upon  the  residue  of  the 
estate,  according  to  the  dates  of  recording  tho 
abbreviates;  1661,  c.  31. 

The  right  of  the  adjudger  was  redeemable 
in  the  special  adjudication  in  five  years,  and 
in  the  general  in  ten,  and  in  the  adjudication 
contra  h(Breditalau  jaeeaUm  in  seven.  The  re- 
demption may  be  effected  under  the  general 
adjudication  by  the  creditor's  intromission 
with  the  rents  and  profits,  but  in  the  special 
abjudication  the  rent  went  for  the  interest : 
and  the  debtor,  before  he  can  redeem  the  sub- 
ject adjudged,  must  pay  the  debt  and  a  fifth 
part  more.  The  adjudication  may  be  made 
the  gronnd  of  an  acti<»i  of  maills  and  duties 
(see  MaiUs  and  DutUt),  by  which  the  adjudg- 
ing creditor  will  attain  poasession  of  tha 
rents ;  but  in  that  case  he  must  account  by  a 
rental,  and  he  wilt  be  liable  in  strict  dili- 
gence in  the  recovery  of  the  rents.  The  ad- 
judger's  right  is  rendered  irredeemable  by  a 
decree  of  declarator  of  expiry  of  the  legal, 
which  is  obtained  in  an  action  raised  nAer 
the  expiration  of  the  period  of  redemption,  in 
which  action  the  debtor  is  required  to  re- 
deem the  lands,  or  to  be  foreclosed  ;  and  in 
this  action  of  declarator  the  debtor  in  the 
general  adjudication  is  entitled  to  insist  that 
the  creditor  shall  account  for  the  rents  aad 
profits  he  has  drawn,  so  as  to  have  the  preciss 
balance  ascertained.  If  the  debt  was  not 
paid  off  within  the  legal,  the  adjudger's  right 
formerly  became  ipio  facto  irredeemable,  how- 
ever small  the  balance  remaining  unpaid  may 
hare  been.  It  is  now  settled,  however,  that 
a  declarator  of  expiry  is  necessary,  although 
it  would  appear  that  some  eminent  lawyers 
have  doubted  how  far  the  rule  is  a  proper  one. 
See  Bein  Cm.  vol-  i.  p,  705, 5th  edit.  A  char- 
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l«r  of  adjadication  sad  tnfeftmea  t,  followed  by 
f<Hl7  jears' possesiion,  forms  a  good  irredeem- 
•ble  title  without  a  declarator  of  expirr  of 
tbe  legal.  ReberUon  v.  7'A«  i)ul«  of  Athok, 
lOth  Uaj  1815,  Dm'i  Reports,  vol.  iii. 

Ad  a4]udicatioQ  for  debt,  UDtil  it  becomes 
imdeemable,  is  merely  a  pignus  pratorii 
or  jodical  secnrity,  and  not  a  sale  under  i 
TeisJoD.  The  true  nature  of  an  abjudication 
for  debt  was  coaaidered  in  the  case  of  Cochrane 
V.  Bt^,  2d  March  1849.  The  pursuer  held 
u  estaU  under  an  eutail  defective  in  re- 
gard to  the  prohibition  against  sales,  but  va- 
lid io  regard  to  the  prohibition  against  cou' 
tractlDg  debt.  A  personal  creditor  of  the 
fanner  heir  had  adjudged  the  estate,  aud  also 
the  power  to  sell  the  estate,  which  was  alleged 
to  be  in  the  debtor.  A  charter  of  adjudica- 
tiDD  was  obtained,  and  infeflment  followed. 
Tlw  debtor  immediately  thereafter  died,  and 
Um  Dcit  heir  brought  a  reduction  of  the  ad- 
jidiatioD,  and  the  infeftment  following  upon 
it  The  defender  pleaded  that  an  adjudica- 
tloD  was  a  sale  under  reversion,  aud  that 
iherefore  it  waa  not  struck  at  by  the  entail, 
■hich  was  defective  in  regard  to  sales.  The 
Coirt  redaeed  the  adjudication,  aud  the  judg- 
nent  was  affirmed  in  the  House  of  Lords. 
Ixnd  MoHCBEirr  observed,—"  The  question 
■nuining  is.  Is  adjudication  equivalent  to  a 
ale!  I  am  clear  that  it  is  not.  Whatever 
ths  old  apprising  may  have  been  in  theory,  I 
>m  clear  that  a  decree  of  general  adjudication 
ia  modem  law  is  no  moi'e  than  a  piffntis  prts- 
imiM,— a  step  of  diligence  which  only  creates 
s  Kearitj  for  debt.  It  is  not  the  act  of  the 
debtor,  but  a  security  taken  by  the  act  of  the 
U«.  The  debt  remains  unpaid.  The  secu- 
ntfinaybe  abandoned,  and  other  remedies 
Ulw.  The  debtor  is  still  the  vassal"  The 
iipiry  of  the  legal  does  not,  ipto/acto,  vest  a 
fight  of  property  in  the  adjudger,  but  must 
be  declared ;  and  where  a  decree  of  the  ex- 
piry of  the  legal  is  obtained  in  absence,  it  is 
liible  to  be  opened  up  on  certain  grounds. 
B^t  Cam.  i.  705. 

By  10th  and  11th  Victoria,  cap.  48,  §  37, 
bill)  for  stuumonsea  of  adjudication  are  abo- 
li^.  By  the  same  act,  §  18,  it  is  declared 
to  b«  DO  longer  necessary  to  libel  a  conclusion 
for  qiMial  adjudication,  and  that  it  shall  be 
Uvhltolibel,  conclude,  and  decern  for,  gene- 
ral idjndication  without  such  alternative. 
In  rirtue  of  the  same  act,  5  19,  the  Court, 
*btn  pronouncing  decree  of  adjudication, 
■bether  for  debt  or  in  implement  of  a  decree 
'f  ««le,  may  grant  warrant  for  infefting  the 
wjodger  or  purchaser,  and  his  heirs  and  suc- 
^n,  in  the  lands  contained  in  the  decree. 
Tbe  luds  are  to  be  holden  alternatively  by 
t*o  KT«ral  infeftroents  and  manners  of  hold- 
ing, the  one  of  the  party  adjudged  from,  and 
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the  other  of  the  immediate  superior.  In  vir- 
tue of  such  decree  of  adjudication,  or  decree 
of  sale,  the  adjudger  or  purchaser  is  entitled 
to  complete  his  title  by  obtaining  a  charter 
of  adjudication  or  of  saJe  fVom  the  superior. 
Whore,  however,  tbe  person  adjudged  from  is 
entered  with  his  superior,  or  in  a  situation  to 
charge  his  superior  to  grant  entry  by  confir- 
mation, the  adjudger  or  purchaser  has  the 
option  of  taking  infeftment  in  virtue  of  the 
warrant  contained  in  the  decree.  An  infeft- 
ment so  taken,  along  wiih  the  decree  of  adju- 
dication or  of  sale,  constitutes  an  effectual  feu- 
dal investiture  in  the  lands  holding  haae  of 
the  party  adjudged  from  and  his  heirs,  until 
confirmation  thereof  shall  have  been  granted 
by  the  superior,  in  the  same  manner  aud  to  the 
same  effect  as  if  the  party  adjudged  from  hod 
granted  a  disposition  of  the  lands  to  the  ad- 
judger or  purchaser  iu  terms  of  the  decree  of 
adjudication  or  of  sale,  with  an  obligation  to 
infeft  a  vte  vel  de  me,  and  a  precept  of  snsine, 
and  the  adjudger  or  purchaser  bad  been  in- 
feft on  such  precept.  The  effect  of  the  char- 
ter of  confirmation  of  the  sasine  proceeding 
on  the  warrant  in  the  decree  is  to  make  the 
lands  hold  immediately  of  the  superior ;  hut 
the  right  of  the  superior  to  the  composition 
payable  by  an  adjudger  or  purchaser  under 
the  existing  law  is  reserved  entire,  and  the 
ai^udger  or  purchaser,  by  taking  infeftment 
on  tbe  decree,  becomes  indebted  in  such  com- 
position to  the  superior,  and  is  hound  to  pay 
it  on  the  superior  tendering  a  charter  of  con- 
firmation, whether  the  charter  shall  be  ac- 
cepted  or  not,  and  the  superior  is  entitled  to 
recover  payment  of  such  composition.  The 
sasine  on  such  decree,  when  duly  recorded,  is 
of  itself  sufficient  to  make  the  a^udication 
efiectual  in  all  questions  of  bankruptcy  or 
diligence.  Where  the  charter  or  other  deed 
by  which  the  vassal's  right  is  constituted  con- 
tains &  prohibition  against  subinfeudation  or 
alternative  holding,  the  decree  and  sasine, 
notwithstanding  such  prohibition,  forms  a 
valid  feudal  investiture  in  favour  of  the  ad- 
judger or  purchaser,  but  without  prejudice  to 
the  right  of  the  superior  to  require  the  ad- 
judger or  purchaser  to  enter  forthwith,  and 
to  deal  with  him  as  with  a  vassal  unentered. 

See  on  the  subject  of  this  article,  Stair,  B. 

.  tit.  2,  5  14,  et  sej.,  and  B.  iv.  tit  51 ;  Jfr 
MoT^i  Notes,  p,  cciciv.  ei  seq.;  Bank.  vol.  ii. 
).  217,  eiteq.;  Erik.  B.  ii.  tit.  12 ;  BeH'a  Friw. 
1 823,  et  leq.,  \  2386 ;  Kaiaei'  Slat.  Law  Abridg. 
1. 1.;  Hunter's  Lan^ord  and  Tenant,  pp.  434, 
798, 804 ;  Brovm's  Sj/nop.  h.  t.  pp.  1 174, 2050, 
2168,  &c. ;  Shavfs  Digetl,  h.  t. ;  Sandford  on 
Entails,  pp.  38,  349,  et  seq. ;  SUnd's  Practice, 
ii.  p.  656,  et  ieq. ;  Jnrid.  Sttfles,  vol.  i.  p.  463, 
2d  edit. ;  vol.  ii.  pp.  38,  96,  329,  2d  edit. ; 
vol.  iii.  p.  324,  etseq.,  2d  edit. ;  WaUon's  Slat. 
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Laie,  h.  (.;  S.  D.  xi.  pp.  130,  292,  365,  711, 
713,  896, 949 ;  sii.  pp.  266,  385, 609  ;  xiii. 
509,  1011;  liv.  1117,  1126;  Karnes'  PrtM. 
of  Equity  (1825),  244-5, 282,  296-7.  390-9. 
See  Lefil. 

A^jitdioation  contra  Hnnditatem  Ja- 
oenton.  When  the  debtor's  apparent  heir  re- 
nounces tho  Buccession,  tho  creditor  obtains  a 
decree  cognilioais  atusa.  The  heirt  in  respect 
of  bis  renunciation,  is  assoilzied,  but  the  hfe- 
redilatjactM  of  his  predecessor  is  subjected  to 
the  creditor's  diligence  ;  and  the  decree  is 
called  a  decree  eo^nitionit  eausa  tantum,  be- 
cause its  purpose  is  to  ascertain  tho  amount 
of  the  debt,  so  that  adjudication  may  proceed 
against  the  heritage  of  tho  deceased.  In 
cases  where  it  is  expected  that  the  heir  is  to 
renounce  the  succession,  a  conclusioo  for  ad- 
judication is  introduced  into  the  summons  of 
constitution ;  and,  wheD  the  heir  renounces, 
decree  of  adjudication  co^itioitis  caata  is  pro- 
nounced. If  the  heir  shonid  not  renounce, 
the  conclusion  for  adjudication  goes  for  no- 
thing. This  adjudication  carries  right  to  the 
rents  due  prior  to  the  dato  of  the  decree,  and 
is  redeemable  within  seven  years  by  any  co- 
adjudging  creditor,  either  of  the  deceased 
debtor  or  of  tho  heir  who  has  renounced ;  but 
tlie  heir  hiroself  can  oeither  be  restored 
against  bis  renunciation  nor  redeem  unless 
on  the  head  of  minority,  although,  if  it  be  an 
object  to  the  heir  to  redeem,  it  may  be  accom- 
plished indirectly  by  a  simulate  bond  to  a 
confidential  person,  who  will  redeem  as  a  cre- 
ditor of  the  heir.  The  superior  of  the  lands 
thus  adjudged  is  under  the  same  obligation 
to  enter  the  adjudger  as  in  tho  case  of  appris- 
ings  by  1669,  c.  18.  The  adjudication  contra 
hwTeJilatem  jacentem  was  ia  use  before  1672, 
c.  19  i  and  hence,  as  the  exclusion  of  inferior 
courts  applicable  to  abjudications  substituted 
by  that  statute  for  apprisings  did  not  apply, 
the  adjudication  contra  haredilatcm  jaeenUm 
might  have  proceeded  before  the  Sheriff 
court,  provided  that  the  subjects  wero  within 
the  sheriff's  jurisdiction.  No  special  or  gene- 
ral special  charge  was  necessary  or  competent 
after  the  heir's  renunciation.  This  adjudica- 
tion not  being  founded  on  the  act  1672,  the 
first  altematire  of  that  statute  could  not  be 
concluded  for,  the  adjudication  contra  haredi- 
latem  jacentem  being  always  a  general  at^udi- 
cation. 

By  the  act  10  and  11  Vict.,  cap,  48,  it  is 
no  longer  competent  to  use  letters  of  general 
charge,  or  special  charge,  or  general  special 
charge.  In  an  action  of  constitution  of  an 
ancestor's  debt  or  obligation  against  an  un- 
entered heir,  the  citation  on  and  execution  of 
thesunimons  is  equivalent  to  ageneral  charge, 
and  infers  tho  like  certification  with  a  gene- 
ral chaise.     In  an  action  of  adjudication 
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against  an  unentered  hetr  following  on  such 
decree  of  constitution,  or  in  an  action  of  ad- 
judication against  an  unentered  heir,  founded 
on  his  own  debt  or  obligation,  the  citation  on 
and  execution  of  tho  summons  of  adjudica- 
tion is  equivalent  to  a  special  charge  or  gene- 
ral special  charge,  as  the  circumstances  may 
require,  and  infers  the  like  certification  with 
a  special  charge  or  general  special  charge,  as 
the  case  may  be.  Again,  in  an  action  of  con- 
stitution and  adjudication,  combined  in  the 
same  summons,  against  an  unentered  heir, 
the  same  decree  may  be  pronounced  which 
would  have  been  competent  had  the  summons 
been  preceded  by  letters  of  general  charge, 
and  decree  of  constitution  and  adjudication 
may  be  pronounced  in  the  same  interlocutor, 
and  extracted  on  the  same  extract.  A  com- 
bined action  of  constitution  and  adjudication 
was  only,  under  the  old  law,  competent  in  the 
case  of  an  adjudication  contra  htEreditatem  ja- 
eenltn  in  case  the  heir  should  renounce  ;  for 
if  he  renounced  he  fell  to  be  assoilcied  in  the 
action  of  constitution,  and  decree  was  given, 
not  against  the  heir,  but  cognitionis  eausa 
lanlKtit  and  contra  htereditatem  jaeentem  of  his 
ancostor.  Where  the  heir  did  not  renounce, 
decree  of  constitution  could  alone  be  obtained, 
and  the  debtor  wss  then  obliged  to  drop  the 
adjudication  contra  h(eredHakm  jaeentem,  and 
to  proceed  against  the  heir  by  a  separate  ad- 
judication, preceded  by  a  special  or  general 
special  charge.  The  act  10  and  11  Vict., 
cap.  48,  has  made  no  change  in  this  respect, 
and  in  a  combined  action  of  constitution  and 
adjudication  contra  h(Eredilatem jaeentem,  if  tbe 
heir  does  not  renounce,  tbe  pursuer  must  drop 
the  at^udication,  and  raise  a  separate  adjudi- 
cation against  him.  The  principle  of  this  is, 
that  where  the  heir  does  not  renounce  he 
must  be  vested  with  his  ancestor's  estate,  and 
the  estate  must  then  be  adjudged  from  him. 
In  order  to  vest  the  estate  in  the  heir  he  re- 
quired to  be  specially  charged  to  enter  heir 
to  his  ancestor  by  tetters  either  of  special  or 
of  general  special  charge,  according  to  the 
nature  of  the  right  which  was  the  subject  of 
adjudication.  These  charges,  therefore,  pre- 
ceded the  adjudication.  Where,  however,  the 
heir  renounced,  the  ancestor's  estate  was  not 
vested  in  him,  and,  accordingly,  letters  of 
special  or  of  general  special  charge  were  un- 
necessary. By  the  act  10  and  11  Vict., 
cap.  48,  the  execution  of  the  adjudication  is 
equivalent  to  letters  of  special  or  of  general 
special  charge  in  the  ordinary  case,  but  it 
does  not  state  that  the  execution  of  a  com- 
bined action  of  constitution  and  adjudication 
shall  have  that  eftect.  Where,  therefore,  the 
heir  does  not  renounce,  it  is  still  necessary  to 
drop  the  adjudication  contra  htEreditatem  ja- 
eentem, and  bring  a  separate  adjodication 
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agumt  the  heir.  Accordingly,  Id  the  case 
of  Bn«n  T.  WiMd,  28th  January  1851,  13  D. 
543,  it  was  held  that,  in  a  combined  action  of 
fODStitntion  *nd  adjudication  against  an  un- 
«it«red  heir,  no  decree  of  adjudication  could 
be  pronoanced,  in  reipcct  that  there  was  no 
renunciation  by  the  defender  to  tie  heir. 
Lord  Mbdwttt  obserred, — "  Such  combined 
Ktiona  can  only  be  used  in  the  case  where  the 
beir  has  already  recorded  a  renunciation,  or 
tbe  pnrsner  has  ascertained  that  he  vill  re- 
BODDce.  To  combine  the  two  ahortena  the 
pncMB,  aad  in  such  a  state  of  matters  with 
perfect  safety  to  the  heir  who  is  not  to  enter. 
But  if  the  heir  does  not  renounce,  whether 
he  appear  or  not,  the  practice  heretofore  has 
been,  and  most  correctly  so,  that  the  pursuer 
Dinst  proceed  first  by  his  summons  of  consti- 
toticin,  and  then,  after  decree  in  it,  call  the 
lieir  in  a  separate  process  of  adjudication,  in 
lomach.thatif,  under  the  impreseion  that  the 
heir  was  to  renounce,  he  had  combined  the 
t«D  actions  together,  he  was  obliged  to  talie 
deme  only  in  the  constitution,  and  to  stop 
short  there,  and  then  raise  his  adjudication, 
pnteding  it  with  a  special  or  general  special 
(barge  to  be  the  foundation  of  the  diligence 
igainat  the  lands,  as  now  the  heir's  estate  vi 
Oattti." 

Bnk.  ii.  tit.  12,  §§  47,  63;  Stair,  B.  iii. 
tit. 2, §45;  ifrifwe'iA'ofes,p.ccscvii.;  Bank. 
TOlii.p.220;  fiftaiMfa  iVodtte,  ii.  689.  See 
SttmnciaUvK.  Anna*  Ddibtrandi.  Charge.  Ap- 
f«f«il  BeiT. 

A^jndioatiiMi  on  Debitmn  Fundi  Where 
there  is  a  real  burden,  but  no  personal  obli- 
gttion,  or  where  the  personal  obligation  ia 
ineflectiial,  as  in  the  case  of  an  heritable  bond 
by  a  married  woman,  or  where  the  object  is 
lo  make  the  interest  on  interest  equally  pre- 
fenble  with  the  principal  sum,  decree  ia,  in 
tlte  Srat  place,  taCen  in  a  process  of  poinding 
the  ground.  And  the  letters  of  poinding  the 
imand  having  been  executed,  an  adjudication 
Mrrattng  the  ground  of  debt,  decree  of  poind- 
uigthe  ground,  and  execution  of  the  letters  is 
nued.  This  adjudication  can  aflfect  no  lands 
but  those  in  the  security,  whereas  the  adjudi- 
cation, when  there  is  a  personal  obligation, 
"Mj  affect  the  whole  heritable  property  of  the 
debtor.  Adjudications  on  ddiilafandi,  as  being 
preferable  in  respect  of  a  real  right,  are  not 
»f«ted  by  the  pari  passu  ranking  of  the  act 
1661,  t.  62,  which  applies  only  to  adjudica- 
tions for  personal  debts.  Bant.  vol.  ii.  p.  238. 
See  M'j  Styles,  vi.  445  ;  Skmd's  Practice,  ii. 
687,707.  See  also  Debitum  Fundi.  Foindiny 
tkGfwMl. 

A4i«di«ttion  in  Secnrity.  The  adjudicc^ 
lion  in  secnrity  is  not  fouuded  on  the  above- 
cited  statutes,  hut  has  been  introduced  and 
Buliooed  by  the  Court  from  equitable  con- 
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siderations.  It  is  the  form  to  be  followed 
where  the  claim  of  debt  is  contingent,  future, 
or  uncertain  in  amount.  To  authorise  such 
an  a^udication,  the  debtor  must  be  vergens 
ad  tru>pt'am,  or  other  creditors  must  be  adjudg- 
ing. If  it  be  a  first  adjudication,  it  must  be 
intimated  in  common  form  (54  Oeo.  III. 
c.  137,  §  9);  and  under  1661,  c.  62,  may 
compete  part  passu  with  ordinary  adjudica- 
tions. The  adjudication  in  security  is  com- 
pleted like  an  adjudication  for  payment ;  but 
it  has  no  legal,  and  may  be  redeemed  at  any 
time.  It  would  seem  that  an  ordinary  ad- 
judger  may  restrict  his  adjudication  to  a  se- 
curity; and  with  that  view,  in  one  case,  the 
Lord  Ordinary  waa  held  entitled  to  recall  his 
Interlocutor  adjudging,  and  to  adjudge  de 
novo  in  security  only  ;  Ker,  5th  Feb.  1830, 
8  S.  *  A  462.  See  BtlPs  Com.  i.  714; 
Erdc.  ii.  tit.  12,  §  42  ;  Xort's  Stair,  noU, 
p.  ccxcvii.;  Bell's  Prin.  S  832,  2389 ;  ShawTs 
Prarftci;,  ii.709;  B^s  Sisks,yi.  48S  ;  Jurid. 
Stales,  iii.  403. 

A4JTidicati<HL  in  Implenirat.  Where  a 
party  has  granted  a  conveyance  to  heritable 
property  without  a,  procuratory  of  resignation 
or  precept  of  sasine,  for  enabling  the  grantee 
to  complete  his  feudal  title;  or  where  the 
grantee's  right  stands  on  a  missive  of  sale,  or 
other  obligation  to  convey  without  procura- 
tory or  precept ;  and  where  the  granter  or 
his  heir  refuses,  or  is  unable  voluntarily  to 
supply  the  defect,  an  action  of  adjudication  in 
implement  is  competent.  This  action  is  di- 
rected against  the  granter,  or  the  debtor  in 
the  obligation  to  convey,  or  his  beir.  The 
summons  lil>els  on  the  deed  or  writing  con- 
taining or  importing  the  obligation  to  convey, 
and  the  defender's  refusal  to  implement  it ; 
and  concludes  that)  in  implement  of  the  obli- 
gation, the  subject  ought  to  be  adjudged  from 
the  defender,  and  declared  to  belong  to  the 
pursuer ;  who  should  be  decerned  and  or- 
dained to  be  infeft  in  the  lands,  to  be  holden 
of  the  defender's  superior;  that  the  defender 
should  clear  the  subject  of  incumbrances, 
burdens,  &c.,  or  maiie  payment  to  the  pursuer 
of  a  sum  necessary  for  that  purpose  ;  that  he 
should  deliver  to  the  pursuer  the  title-deeds 
of  the  subject ;  and,  finally,  that  he  should 
pay  expenses  of  process.  A  decree  in  this 
action  is  a  warrant  to  the  superior  to  grant 
a  charter  of  adjudication  in  implement,  in- 
feftment  on  which  completes  the  feudal  right 
of  the  pursuer.  In  this  adjudication  there  is 
no  legal  and  no  pari  passu  ranking,  because 
the  action  being  pursued  for  the  purpose  of 
completing  the  pursuer's  right  to  a  special 
subject,  the  subject  necessarily  must  be  car- 
ried irredeemably  (if  such  he  the  nature  of 
the  right) ;  and  for  the  same  reason  the  title 
so  completed,  if  otherwise  unobjectionable, 
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necessarily  must  be  exclusire.  But  this 
form  of  actioD  is  competent  only  when  there 
is  an  obligation  to  convey,  express  or  implied ; 
and  the  obligation  must  be  duty  constituted 
against  the  defender,  as  in  the  case  of  adju- 
dication for  debt.  Tbe  adjudication  in  im- 
plement does  not  require  to  be  intimated 
when  called  in  the  course  of  the  rolls,  since  no 
other  abjudication  can  be  conjoined  with  it; 
but  an  abbreviate  mnfit  bo  recorded.  In 
competitions  of  adjudications  in  implement, 
the  first  infeftment  gives  the  pruference, 
without  regard  to  the  date  of  the  decree,  or 
diligence  thereon  ;  and  the  statutory  prohibi- 
tion of  adjudications,  during  the  dependence 
of  a  process  of  ranking  and  sale,  does  not  ap- 
ply to  a<yudications  in  implement;  54  Geo, 
III.  0.  137,  §  10.  In  such  cases  judicial  ap- 
plication is  made  to  strike  the  subjects  so  ad- 
judged out  of  the  sale,  or  to  except  them  from 
the  warrant  of  sale.  By  the  bankrupt  sta- 
tute, the  Court  of  Session  is  required  to  ad- 
judge the  lands  and  other  heritages  belong- 
ing to  the  bankrupt  to  the  trustee,  absolutely 
and  irredeemably,  for  sale,  for  behoof  of  tbe 
creditors  ;  which  adjudication  being  of  the 
nature  of  an  adjudication  in  implement,  as 
well  as  for  payment  or  security,  is  subject  to 
DO  reversion  ;  and  the  trustee  is  also  required 
to  record  the  act  or  order  adjudging,  within 
fifteen  days,  in  the  register  of  abbreviates  of 
a^udication;  54  Goo.  III.  c.  137,  §  29,  30. 
Superiors  are  bound  to  enter  ailjudgers 
in  implement,  and  where  two  parties  ad- 
judge in  implement  and  neither  of  them  is 
infett,  the  party  first  charging  the  superior 
will  be  preferred.  Sinclair  v.  Sioetair,  M.  56. 
An  adjudication  in  implement  is  not  subject 
to  be  ranked  part  passa,  or  with  other  adjudi- 
cations of  any  kind.  Campbell  v.  Macvicar, 
M.  277.  In  the  case  of  M'Oregor  v.  Mac- 
donald,  9th  March  1843,  a  competition  arose 
between  two  adjudications  in  implement. 
Colonel  Macdonald  obtained  his  decree  on 
loth  March  1829,  and  the  trustees  of  General 
H'Gregor  obtained  their  decree  on  12th  No- 
vember 1829.  These  trustees  were  also 
superiors  of  the  lands  in  competition.  Colonel 
Macdonald  charged  them  to  grant  him  a 
charter  of  abjudication,  and  on  their  refusal 
he  denounced  them,  and  then  passing  them 
OTer  he  obtained  a  charter  ft-om  the  next 
superior  in  March  1830,  on  which  he  was 
infeft.  The  trustees,  on  obtaining  their 
decree,  granted  themselves  a  charter,  and 
were  infeft  upon  it  in  January  1830.  The 
Court  preferred  Colonel  Macdonald.  Lord 
MoxcREiFr  observed :  "  The  case  is  that 
the  trustees  knew  that  Colonel  Macdonald 
held  the  first  adjudication.  They  inten- 
tionally delayed  to  give  him  his  charter,  and 
as    soon    as    their    own    adjudication    was 
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ready,  they  granted  a  charter  to  themselves 
for  the  avowed  purpose  of  defeating  his 
right.  No  superior  is  entitled  to  deal  with 
tbe  rights  of  third  parties  demanding  that 
which  he  is  bound  to  grant,  and  therefore 
the  trustees  are  not  entitled  to  found  on  tfaa 
priority  of  the  infeilment  obtained  by  them 
by  means  of  what  must  he  regarded  as  a 
tortuous  act  in  law."  By  the  act  10  and  11 
Vict.,  cap.  48,  §  19,  the  Court,  when  pro- 
nouncing decree  of  adjudication  in  imple- 
ment, may  grant  warrant  for  iafefting  the 
adjudger  and  his  heirs  and  successors  in  the 
lands  adjudged.  See  Adjadiotiion  for  DAt, 
In  Haichieson  v.  Caraeron's  Tmsteet,  26th 
June  1830,  it  was  held  that  neither  the 
creditor  who  brought  a  ranking  and  sale,  nor 
the  common  agent  in  the  process,  were  en- 
titled to  compear  in  a  process  of  adjudication 
in  implement  of  missives  of  sale,  and  state 
grounds  against  decree  being  pronounced.  In 
Wood  V.  Seott,  Ist  July  1830,  a  party  hold- 
ing a  missive  of  sale,  and  who  was  in  the 
course  of  leading  an  abjudication  in  imple- 
ment, applied  to  the  Court  to  hare  the 
property  which  formed  the  subject  of  the 
adjudication  struck  out  of  a  ranking  and  sale, 
and  the  common  agent  prevented  from  pro- 
ceeding with  the  sale.  The  Court  granted 
the  application,  and  excepted  the  subject  to 
which  the  missive  related  from  the  ranking 
and  sale.  The  holder  of  the  missive  of  sale 
then  effected  the  completion  of  a  feudal  title 
by  deci'ee  of  adjudication  in  implement,  upoa 
which  he  obtained  a  charter  of  adjudication 
from  the  superior,  and  having  taken  infeft- 
ment he  produced  the  charter  and  sasine  iti 
the  process  of  ranking.  The  question  then 
arose,  what  effect  was  to  be  given  to  the 
completed  title  in  the  competition  between  the 
adjudger  and  tbe  common  agent,  as  repre- 
senting the  general  body  of  creditors.  The 
Court  found  "  That  the  adjudication  in  im- 
plement was  not  rendered  incomplete  under 
the  provisions  of  the  Bankrupt  Act  hy  the 
process  of  ranking  and  sale,  and  if  duly 
deduced  the  subject  must  fall  to  be  struck 
ont  of  the  sale."  By  the  bankrupt  statute 
2  and  3  Vict.,  cap.  41,  §  79,  it  is  enacted 
that  the  whole  heritable  estates  belonging  to 
the  bankrupt  in  Scotland  shall,  by  virtue  of 
the  act  and  warrant  of  confirmation  in  favour 
of  the  trustee,  be  transferred  to  and  vested  in 
bim  for  behoof  of  the  creditors  absolutely 
and  irredeemably,  as  at  the  date  of  the 
sequestration,  with  all  right,  title,  and  in- 
terest, to  the  same  effect  as  if  a  decree  of 
adjudication  in  implement  of  sale,  as  well  as 
a  decree  of  adjudication  for  payment,  and  in 
security  of  debt,  subject  to  the  legal  rever- 
sion, had  been  pronounced  in  favour  of  the 
trustee,  and  recorded  at  the  date  of  the 
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nqntitratioii,  and  as  if  a  poinding  of  the 
groaiid  bad  then  been  executed,  subject  al- 
*»js  to  such  preferable  securities  as  existed 
St  the  date  of  the  seqaestratioD,  and  were 
Dot  DoU  and  reducible. 

See  on  the  subject  of  this  article,  Slair,  iv. 
liL  51,  S  9 ;  More'*  A'ottt,  cccr. ;  Bank.  vol. 
ii.  233  J  ETtk.  ii.  tit.  12,  §  50,  tt  teq.;  BdFi 
Frw.  j  S35  :  Shate't  Du/ut,  7,  561 ;  Jurid. 
5to!a,iii.  333,  421,  et  ttg.;  Kavui'  Equity, 
■2^6;  Siaattt  PToaice,  ii.  721;  Maelaurin't 
farm*  of  Procete,  25.    See  Abbreviate. 

Hiliadicatioii  on  Tnut-Bond.  The  eipe- 
dieot  of  adjndgingon  a  trust-bond,  ia  a  mode 
nl  makiDg  up  titles  to  heritage,  where  an 
beir  is  appreheDsive  about  incurring  a  repre- 
vnUtioQ  of  his  predecessor;  or  when  he 
wiaiiM  to  cballenge  adverse  deeds,  which,  if 
be  incDired  a  formal  representation  of  his 
predecessor,  be  might  be  bound  to  implement. 
ictording  to  Professor  Bell,  this  expedient 
>ss  invented  by  Sir  Thomas  Hope,  and  ever 
■iiMt  bis  time  the  derice  has  had  the  sanction 
of  tbe  Court  and  of  the  profession.  The 
f«iD  is  for  the  apparent  heir  to  grant  a  bond 
to  a  conSdential  person,  for  a  sum  exceeding 
tiie  Tslne  of  the  estate  ;  the  fiduciary  nature 
of  Ihe  traDsaeti<«)  being  explained  by  a  back- 
bowt,  eontuning  an  obligation  by  the  simu- 
Ut«  creditor,  to  denude  of  the  property  when 
tbe  sdjadication  ia  completed.  The  creditor 
in  tbis  l>ond  then  charges  the  heir  to  enter  to 
bit  predecessor  in  common  form  ;  the  heir  re- 
mnoces  the  succession,  and  adjudication,  in 
fiioorof  the  fictitious  creditor,  follows  in  the 
nmal  way.  The  simulate  creditor  is  then  in 
«  condition  to  set  aside  any  deeds  granted  by 
tb«  predecessor  of  the  grantor  of  the  bond,  on 
sll  the  grounds  which  a  credtlor  or  singular 
nceenor  may  plead,  although  the  heir  bim- 
MJf,  had  Eie  entered,  might  nave  been  barred 
fron  availing  himself  of  these  pleas ;  and  if 
bj  tbis  expedient  the  trustee  succeeds  in  ac- 
qoiring  the  property  as  nominal  creditor  of 
iIm  apparent  heir,  he  fulfils  his  back-bond, 
b;  conveying  it,  free  of  these  adverse  deeds 
or  claims,  to  the  beir,  as  disponee  of  the  cre- 
ditor. See  on  this  subject,  frsit.  iii.  tit.  8, 
i72;  BdTt  Prin.  §  834,  and  authoritKt  there 
««W.  Shutd'B  Praetict,  ii.  725. 

An  heir  who  grants  a  trost-bond  on  which 
bii  ancestor's  estate  is  adjudged,  and  the  ad- 
Jtdication  assigned  to  him,  cannot  thereafter 
moonce  to  be  heir.  In  the  case  of  Glendin- 
■nij  T.  Tke  Earl  of  Nilhidak,  22d  January, 
1662,  reported  by  Lord  Staib,  the  heir 
<ffered  to  renounce  and  to  purge  the  adjudi- 
cilion,  and  to  declare  that  it  should  notpre- 
jodg«  the  pnrsncr,  and  that  he  should  be 
SMODBUble  for  the  price  of  any  lands  he 
bsd  Mid,  or  any  rents  he  had  uplifted.  The 
<-'oDrt, "  after  long  consideration  and  debate," 
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sustained  the  offer,  but  "  resolved  to  make 
and  publish  an  Act  of  Sederunt  against  any 
such  courses  in  time  coming,  and  declared 
that  it  should  be  gestio  pro  harede  to  in- 
tromit upon  such  simulate  titles."  An  Act  of 
Sederunt  was  accordingly  passed  February 
28,  1662,  entituled  "Act  against  the  Grant- 
ing of  Bonds  of  Appearand  Heirs  where- 
upon apprising  or  adjudication  may  follow 
in  prejudice  of  the  defunct's  debts."  This 
act  declares  that  such  apparent  heirs  "  shall 
be  liable  as  behaving  themselves  as  heirs  to 
their  predecessors,  by  intromission  with  the 
rents  of  the  estate  so  adjudged  or  apprised, 
nor  shall  it  be  lawful  to  them  to  renounce  to 
be  heirs  after  such  intromission."  The  mode 
of  entering  to  an  ancestor's  estate  by  means 
ofwi  adjudication  or  a  trust-bond,  ia  recog- 
nised by  the  act  1695,  c.  24,  entituled  "  Act 
for  obviating  frauds  of  Appearand  Heirs." 
An  apparent  heir  may  make  up  a  title  to  his 
ancestor's  estate  by  means  of  a  trust-adjudi- 
cation, although  his  right  to  be  heir  is  dis- 
puted, and  although  tbe  estate  sought  to  be 
adjudged  ia  hold  under  the  fetters  of  an 
entail.  Craigie  v.  Ker,  I9th  Jan.  1808.  In 
that  case  one  of  the  competitora  for  the  Rox- 
burgh estates  granted  to  trustees  a  bond  for 
a  million  and  a  half,  upon  which  they  ad- 
judged.  The  Court  decerned  in  the  at^udica- 
tion.  The  Fresident  Camfbbll'b  manuscript 
note  on  the  case  is  "  Ai^udication  upon 
Trust-Bond.  This  mode  of  making  up  titles 
recognised  by  various  statutes  ;  act  1621, 
c.  27  ;  act  1695,  c.  24,  &c.  It  confers 
a  safe,  active,  or  tentative  title,  but  till 
followed  by  possession  or  by  ascertaining  the 
right,  is  not  a  passive  title.  It  cannot  be 
stopped  by  any  competing  parties,  but  must 
proceed  vakat  ^umlum,  reserving  all  objec- 
tiona  tontra  execttliettem."  An  adjudication 
on  a  trust-bond  is  also  competent  where  a 
disponee  of  the  ancestor  is  infeft.  In  the 
case  of  Bewridge  \.  CoutU,  10th  July  1793, 
an  heir  proposed  to  bring  a  reduction  of  a 
deed  granted  by  bis  ancestor  on  death-bed, 
and  on  which  deed  the  disponee  had  taken 
infeftment.  As  a  preparatory  step  to  the 
reduction  he  granted  a  trust-bond,  upon 
which  the  truatee  brought  an  adjudication. 
The  disponee  under  the  death-bed  deed  ap- 
peared,  and  pleaded  that  the  lands  were  not 
in  hareditate  jacenle  of  the  ancestor,  and  that 
therefore  the  heir-at-law  could  not  be  served 
to  him,  nor  could  he  bring  an  adjudication 
against  the  landa.  The  heir  pleaded  that 
any  settlement  which  he  might  make  in  the 
meantime  would  be  of  no  avail  if  he  should 
die  before  completing  his  title  by  service  or 
by  the  mode  now  attempted.  The  Court  ad- 
judged, and  it  was  observed  on  the  Bench  : — > 
"  As  the  pursuer  is  entitled  to  aerve  heir  to 
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his  predecessor,  the  a4judicatioii  must  be 
eqaally  competent,  and  he  ought  to  be  at 
liberty  to  vest  such  a  title  in  his  person  as 
may  enable  him  to  make  a  settlement." 

AdjodicatiOD  on  Trmt-SiBpoaition.  This, 
like  the  adjudication  on  a  trufit-bond,  is  an- 
othersimulate  device  for  completing  a  title  to 
heritage.  It  is  effected  by  the  apparent  hei 
granting  a  disposition  of  his  predecessor's  he- 
ritage, ixfaae  absolute,  with  a  back-twnd  de- 
claring a  trust,  or  granting  at  onco  a  trust- 
disposition  of  the  subjects.  The  heir  is  tbea 
charged  by  the  trust-disponee  to  enter,  and 
on  his  failure,  a  decree  of  adjudication  in  im- 
plement is  taken  against  him,  which  forms 
the  tentative  title.  But  this  mode  of  making 
up  a  title  was  held  to  be  incompetent  in  the 
case  of  Dunlop,  4th  July  1820,  F.  C,  affirmed 
on  appeal  Slst  March  1824;  2  Sham's  Ap- 
peals, 115.  This  case  is  very  ill  reported  in 
the  Faculty  Reports;  but  see  the  House  of 
Lords'  Reports.  It  will  probably  have  the 
effect  of  discountenancing  this  expedient.  In 
this  case  another  party  was  in  possession  of 
the  estate  on  an  or  facie  good  personal  title. 
See  Bank.  vol.  ii.  354  ;  see  also  Shand's  Prae- 
Uce,  ii.  729,  and  cases  there  cited. 

Adjudication,  Declaratory.  A  declara- 
tory adjudication  is  a  very  useful  form  of  ac- 
tion, appropriately  classed  with  ai^udications. 
Where,  for  example,  the  radical  right  under 
a  trust,  or  under  an  heritable  security,  is  in  a 
part  indicated  by  the  deed,  hut  not  feudally 
vested,  the  Court,  nearly  a  century  ago,  sug- 
gested the  expedient  of  a  declaratory  adjudi- 
cation. In  the  case  in  which  the  suggestion 
was  made,  the  right  of  the  trn3t«e  was  in  the 
first  place  declared  to  have  been  merely  fidu- 
ciary :  it  was  farther  declared  that  the  radi- 
cal right  of  property  was  in  the  party  bene- 
ficially interested  ;  and  this  was  followed  by 
a  decree  declaring  the  trust  atanend,  aud 
ordaining  thesuperior  to  grant  charters  with 
precepts,  for  infefting  the  party  to  whom  the 
property  had  been  adjudged.  At  the  same 
time  the  Court  declared  that  they  wonld  fol- 
low the  like  course  in  all  time  coming ;  and 
the  precedent  thus  established  has  been  ac- 
cordingly followed  since,  and  received  as  a 
rule  of  great  practical  utility  in  analogous 
cases.  See  Dalzell,  11th  Mwch  1756,  M. 
lfi.204  ;  Drummond,  30th  June  1758,  X. 
16,206  ;  BeWa  Prin.  §  1995,  and  cases  there 
cited. 

Adjimotioii ;  is  one  of  the  modes  of  indos- 
trial  accession  borrowed  from  the  Roman 
law.  It  takes  place  where  the  property  of 
one  man  is  added  to  that  of  another ;  as,  for 
example,  where  a  man  builds  on  the  ground 
of  another.  In  such  a  case  it  is  held  that 
the  proprietor  of  the  grounds  is  entitled  to 
the  building;  but,  as  the  presumption  is 
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that  it  was  erected  in  the  bona  fide  belief 
that  the  gronnd  waa  the  property  of  the 
builder,  he  is  entitled  in  equity  to  be  indem- 
nified to  the  extent  at  least  of  the  benefit 
which  he  has  conferred.  Stair,  B.  i.  tit.  8,  § 
6  ;  Ertk.  B.  ii.  tit.  I,  §  15.     See  Aeeessim. 

Adjnmatos  ;  an  otisolete  French  word, 
adopted  in  the  older  Scotch  law,  signifying 
summoned,  or  called  to  a  certain  day.  See 
Skene,  De  Verb.  Sig. 

A^TUtment ;  in  the  law  of  insurance,  is  the 
settling  and  ascertaining  the  exact  amount 
of  the  indemnity  to  which,  under  the  policy, 
the  insured  is  entitled,  after  all  proper  al- 
lowances and  deductions  have  been  made ; 
and  fixing  the  proportions  to  be  borne  by  the 
underwriters  respectively.  Before  any  ad- 
justment is  made,  the  underwriters  require 
to  be  satisfied  that  a  loss  within  the  terms  of 
the  policy  has  occurred ;  and  in  the  ordinary 
case  the  duty  of  making  the  requisite  in- 
quiries is  devolved  on  the  underwriter  who 
has  first  subscribed  the  policy.  In  compli- 
cated cases  of  aver^  loss  the  papers  are 
usually  submitted  to  a  professional  referee, 
to  calculate  and  adjust  the  percentage  rate 
of  loss.  After  an  adjustment  has  been  once 
made  and  signed,  it  is  not  usual  for  the 
underwriters  to  require  further  proof,  but  at 
once  to  pay  the  loss.  It  is  not,  however,  con- 
clusive and  binding  on  the  underwriters ;  for 
where  the  extent  of  the  loss  is  disputed,  the 
adjustment  operates  merely  as  a  transfer  of 
the  onvs  probandi  from  the  insured  to  the  un- 
derwriters. Bell's  Com,  i.6lS,etseq.:  Prine. 
§  503,  et  seq.     See  Insurance. 

Adminiole ;  is  a  term  used  in  the  action 
of  proving  the  tenor  of  a  lost  deed ;  and  sig- 
nifies any  writing,  draft,  or  scroll,  tending 
to  establish  the  existence  or  terms  of  the 
deed  in  question.  Stair,  B.  iv.  tit.  32,  §  €  ; 
Mr  More's  Notes,  p.  ccclxxvi. ;  Ersk.  B.  iv. 
tit.  1,  §  55;  BaiA.  ii.  p.  642,  §  3.  See 
Proving  of  Tenor, 

Adminirtrator-ia-Law.  By  the  law  of 
Scotland  the  father  is  what  is  called  admini- 
strator-in-law  for  his  children.  As  such,  he 
is  ipso  jure  their  tutor  while  they  are  pupils, 
and  their  curator  during  their  minority. 
The  father's  power  extends  over  what«vt>r 
estate  may  descend  to  his  children,  unless 
whore  that  estate  has  been  placed  by  the 
donor  or  grantor  under  the  chai^  of  special 
trustees  or  managers.  This  power  in  the 
father  ceases  by  the  child's  discontinuing  t« 
reside  with  him,  unless  he  continues  to  live 
at  the  father's  expense ;  and,  with  regard  to 
daughters,  it  ceases  on  their  marriage,  the 
husband  being  the  legal  curator  of  his  wife. 
Stair,  i.  t.  5,  S  12  ;  Bank,  vol.  i.  p.  153,  §  2  ; 
s  Princ.  §  2068 ;  Dok's  Appeal  Cases,  i. 
;  ii.  204,  214. 
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Adninistntor ;  in  English  lav,  is  the 
pUMo  to  vhom,  in  default  of  an  executor 
nominate,  the  Ordiaary  commits  the  admi- 
nioration  of  the  goods  of  a  peraon  dying 
iiite*tal«.  The  administrator  is  sMountable 
for  hie  intromissiooB  when  required.  Tom- 
Ikt, A.!.    See  Executor. 

Adillinl.  By  the  act  1681,  c.  16,  the  net 
1609,  c  15,  was  ratiGed,  and  the  High  Court 
of  Admiralty  declared  to  be  a  sovereign 
jadicatnre  in  itself,  and  in  its  own  nature  to 
import  snmmarj  jarisdiction.  The  act  far- 
tker  declared  the  High  Admiral  to  he  the 
EiD^s  Justice- General  upon  the  seae,  and 
in  ill  porta,  harbours,  or  creeks,  and  upon 
Mvigible  rivers  below  the  first  bridges,  or 
YUhin  Sood-mark,  and  that  he  had  the  sole 
prinlege  and  jurisdiction  in  all  maritime 
ud  sM&ring  caoses,  foreign  and  domestic, 
Thether  civil  or  criminal,  within  the  realm  ; 
ud  over  all  persons  concerned  in  the  same  ; 
ud  all  other  judges  were  prohibited  from 
Lfiicrferuig  with  the  decision  of  such  causes 
in  the  first  inetaDce.  The  act  also  subjected 
lb*  decrees  and  acts  of  all  inferior  courts  of 
Admiralty  to  the  review  of  the  High  Court 
dT  Admiralty ;  it  gave  power  to  the  High 
Court  of  Admiralty  to  review  its  own  de- 
crees ;  prohibited  advocations  of  its  judg- 
mnli;  and  prescribed  the  form  in  which 
thtj  might  be  suspended.  The  Judge- 
Admirsl  required  to  have  been  an  advocate, 
'ho,  for  three  years  immediately  preceding 
hit  sppointment,  should  have  bona  fide  at- 
tended practice  in  the  Court;  26  Geo.  III., 
c-  47,  \  5.    See  next  arlide. 

Admiralty,  Coort  of.  The  jurisdiction 
ud  powers  of  the  ancient  Coort  of  Admiralty 
in  Scotland,  wen  fixed  by  the  statutes  re- 
ferred to  in  the  preceding  article.  Its 
jiris^ction  was  both  civil  and  criminal.  In 
dril  msttera  the  Judge- Admiral  was  judge 
IB  the  first  instance  in  all  maritime  causes; 
u  in  qnestions  on  charter-parties,  freights, 
alvsgea,  wreclcs,  bottomries,  policies  of  in- 
unnce,  and  all  questions  relating  to  the 
lidingand  unlading  of  ships,  or  to  any  act 
|»  1w  performed  within  the  bounds  of  his 
jniadictioQ ;  he  bad  jurisdtctioD  also  in  alt 
ictims  for  recovery  of  goods,  or  their  value, 
*ben  the  goods  had  been  sent  by  sea  from 
W  port  to  another.  In  criminal  matters 
he  hsd  exclusive  cognizance  in  the  crimes  of 
pincy  sod  mutiny  on  ship-board ;  hut  in  the 
case  of  mnrder,  and  in  general  in  all  cases 
■bere  the  crime  did  not  offend  against  the 
l»»a  of  Dsvigation,  this  jurisdiction  was  not 
eiduite,  even  although  the  crime  had  been 
msmitted  on  ship-board.  The  Admiralty 
jarisdiction  in  Scotland  was  ratified  and 
Mnimed  by  the  statute  5  Anne,  c.  7  A  19; 
r^aUted  by  the  Blatut«  1  and  2  Geo.  iV.,  c. 
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39  ;  and  finally  abolished  by  the  statute  I 
Will.  IV.,  c.  69.  By  this  last  statute,  §  21, 
the  civil  jurisdiction  of  the  Admiralty  Court 
was  transferred  to  the  Court  of  Session, 
except  in  cases  not  exceeding  £25  in  value, 
which  are  made  competent  in  the  first  in- 
stance in  an  inferior  court,  in  the  manner 
directed,  and  with  the  exceptions  specified,  in 
the  act  1672,  c.  16 ;  and  all  applications  of  a 
summary  nature,  connected  with  such  causes, 
may  now  be  made  to  the  Lord  Ordinary  on 
the  Bills.  Maritime  causes  include  all  ques- 
tions as  to  policies  of  insurance  on  ships,  and 
on  goods  .sent  by  sea,  freights,  salvages, 
wrecks,  and  bonds  of  bottomry  ;  dl  contracts 
as  to  the  lading  and  unlading  of  ships,  and 
with  seamen  as  to  their  wages  or  employ- 
ment on  ship-board ;  as  to  the  delivery  of 
goods  sent  by  sea,  or  for  recovery  of  their 
value ;  actions  for  payment  of  the  repairs  on 
ships,  or  for  provisions  furnished  for  the 
crew  ;  claims  of  ships '-husbands  for  such 
repairs  or  furnishings  ;  actions  for  the  sale  of 
ships ;  t^^inst  brokers  for  delaying  to  effect 
insurances  on  ships,  or  goods  therein  ;  and 
sundry  other  actions  of  a  seafaring  nature, 
requiring  knowledge  of  maritime  laws  and 
practice — some  of  which  actions  are  now 
made  specially  appropriate  for  trial  by  jury. 
{See  Jw^  Trial?)  Formerly  in  maritime 
causes  the  defender  was  bound  to  find  caution 
dejudicio  iidi  et  jvdtctUum  soki;  the  pursuer 
was  also  bound,  if  required  by  the  defender, 
to  find  caution  for  damages  and  expenses. 
But  the  statute  1  and  2  Vict.,  c.  119,  §  22, 
provides,  that  in  maritime  causes  or  proceed- 
ings before  the  Sheriff  Courts  caution  judi- 
eatiim  solvi  or  de  damnt'i  et  impensit  shall  not 
be  required  from  any  party  domiciled  in  Scot- 
land, unless  the  judge  shall  require  it  on 
specif  grounds;  and  13 and  14  Vic,  c.36,  § 
24,  abolished  the  granting  of  bonds  de  damnit 
et  impaisis  by  the  pursuer,  and  de  judieio 
sisti  et  judicatwn  solvi  by  the  defender,  in 
maritime  causes  before  the  Court  of  Session. 
In  maritime  actions  for  sailors'  wages,  there 
is  an  exception  to  the  common  law  rule  as 
to  the  rights  of  unconnected  parties  to  sue  in 
the  same  summons,  inasmuch  as  all  the  mari- 
ners of  the  vessel  may  sue  in  one  action;  and  in 
such  actions  the  master  and  owners  are  bound 
to  produce  the  ship's  articles.  The  criminal 
jurisdiction  of  the  High  Court  of  Admiralty 
is,  by  the  same  statute,  merged  in  that  of  the 
Court  of  Justiciary  and  Sheriff-courts;  11 
Geo.  IV.  and  1  Will.  IV.,  c.  69,  §  21,  22. 
A  Circuit  Court  of  Justiciary  has  jurisdiction 
to  try  a  crime  charged  aa  committed  on  the 
seas  within  the  jurisdiction  of  that  circuit ; 
Beli'i  Svpp.  to  Evme,  pp.  146,  147.  By  the 
Judicature  Act,  the  jurisdiction  in  questions 
of  prizes  and  captures,  and  in  the  condemns- 
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tion  of  vessels,  at  one  time  exercised  bj  tbe 
High  Court  or  Admiralty  in  Scotland,  is 
entirely  taken  nwajr,  and  rested  exclusively, 
in  tbe  High  Court  of  Admiralty  in  England ; 
(see6Geo.  lY.,  c.  120,  S57.)  The  Court  of 
Besaion  BummoDses  in  admiralty  or  maritime 
causes  are  not  different  from  ordinary  sum- 
monses. Formerly,  bowever,  they  were  signed 
by  a  principal  or  depute  clerk  of  Session,  and 
did  not  pass  tbe  Signet.  But  by  §  29  of  1  and 
2  Vict.,  0.  118,  it  is  declared  that  they  may 
be  raised  and  pass  under  the  Signet,  in  like 
manner  as  other  summonses  before  the  Court 
of  Session.  Sucb  actions  are  also  exempted 
from  tbe  fee-fund  of  the  Court  of  Session, 
and  tbe  other  Court  of  Session  exactions; 
and  tbe  ^;ents  conducting  them  are  bound 
to  charge  according  to  the  rate  of  charges 
in  the  High  Court  of  Admiralty;  11  Geo. 
IV.  and  1  Will.  IV.,  c.  69,  §  40 ;  see  also 
note  at  end  of  Schedule  of  Fees  appended  to 
1  and  2  Vict.,  c.  118.  In  Morrison,  1  Ith 
July  1837,  15  S,  1293,  the  question  was 
raised,  whether,  under  §  21  (see  supra)  and 
§  22  of  1  Will.  IV.,  c.  69,  a  maritime  debt 
under  £25,  contracted  to  a  merchant  in 
Leith  by  a  party  domiciled  in  England,  could 
be  sued  for  in  tbe  Court  of  Session  upon 
an  arrestment  juris,  fund,  catttd,  or  whether 
tbe  action  should  not  have  been  raised,  in 
tbe  first  instance,  before  the  Sheriff.  The 
latter  section  of  the  statute  enacts,  that  the 
Sheriffs  shall,  within  their  respective  Sheriff- 
doms, bold  and  exercise  original  jurisdiction 
in  all  maritime  causes  and  proceedings,  civil 
and  criminal,  including  such  as  may  apply 
to  persons  residing  furtb  of  Scotland,  of  the 
same  nature  as  that  previously  exercised  by 
tbe  High  Conrt  of  Admiralty.  To  remove 
any  doubts  as  to  tbe  meaning  of  this  provi- 
sion, it  isenactedbyl  and  2  Vict.,  c.  119,  §21, 
that  tbe  act  1  Will.  IV.,  c.  69,  shall  be 
construed  and  held  to  mean,  that  the  powers 
and  jurisdictions  formerly  competent  to  the 
High  Court  of  Admiralty  in  Scotland,  in  all 
maritime  causes  civil  and  criminal,  shall  bo 
competent  to  Sheriffs,  provided  the  defender 
shall,  apoa  any  legal  ground  of  jurisdiction, 
be  amenable  to  tbe  jurisdiction  of  the  Sheriff 
before  whom  such  cause  may  be  tried ;  and 
provided  also,  that  it  shall  not  be  competent 
to  the  Sheriff  to  try  any  crime  committed  on 
the  seas,  which  it  would  not  be  competent 
for  him  to  try  if  committed  on  land.  See  on 
the  subject  of  this  article,  in  so  far  as  his- 
torically interesting,  SUiir,  ii.  tit.  2,  §  5  ; 
and  iv.  tit.  1,  §37;  Ersk.  i.  tit.  3.  §  S3; 
Bank.  vol.  ii.  p.  538,  §  1,  «*  seg.;  Bel^t  Cam. 
i.  497,  et  itq.  540,  596  ;  Kames'  Stat.  Law,  k. 
(.,  and  voce  Jurisdiction  ;  SioitU.  Abridg.  h. 
t.;  Brouin's  S^nop.  p.  1139;  Shanes  Frac. 
Tol.  i.  p.  14,  413,  et  ««j. ;  MarfaHans'i  Jury 
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Prac.  p.  IB ;  SmUhU  Maritime  Prae.  pp.  IS,  «< 
sej. ;  Boyd'a  Admiralty  Proceedings ;  Watteti'* 
Stat.  Laie,  h.  t. ;  Barclay's  M'Ghthan's  Sheri^ 
Court  Prae.  p.  60.     See  also  Sett,    Ship. 

Admiralty  Conrti  in  England;  are  courts 
having  jurisdiction  in  maritime  cauaea, 
whether  civil  or  criminal.  In  England,  tbe 
Court  of  Admiralty  is  held  before  tbe  Lord 
High  Admiral,  or  his  deputy,  who  is  called 
the  Judge  of  the  Court.  When  there  was  a 
Lord  High  Admiral,  the  Judge  of  the  Admi- 
ralty usually  held  bis  place  by  patent  from 
him ;  but,  when  the  otiice  is  executed  by  com* 
missioners,  the  Judge  holds  his  place  by  direct 
commission  from  the  Crown  under  tbe  Great 
Seal.  The  Court  of  Admiralty  is  twofold : 
1st,  The  Instance  Court,  which  has  civil  juris- 
diction generally  in  marine  contracts,  and 
other  questions  of  maritime  right,  such  as  dia- 
putes  amongst  part-owners  of  vessels, and  queo- 
cions  relating  to  salvage,  collision  of  ships, 
and  the  like.  In  criminal  matters,  thiseourt, 
partly  by  common  law,  and  partly  under  se- 
veral statutes,  takes  cognisance  of  piracy,  and 
other  offences  on  the  sea,  or  on  the  coasts  be- 
yond the  limits  of  any  county;  and  concur- 
rently with  tbe  common  law  courts,  as  to 
certain  felonies  committed  in  the  main  stream 
of  great  rivers  below  the  bridges.  2dly,  The 
Prite  Court,  which  has  exclusive  jurisdiction 
in  all  matters,  civil  and  criminal,  relating  to 
prite  of  war ;  i.e.  all  acquisitions  made,  whe- 
ther at  sea  or  on  land,  by  a  naval  force. 

The  trial  of  offences  committed  within  the 
Admiralty  jurisdiction  has  been  further  regu- 
lated by  4  and  5  Will.  IV.,  c  36,  and7and  8 
Vict.,  c.  2.  By  the  former  statute  the  Judge 
of  the  Admiralty  is  made  one  of  the  Judges  of 
tbe  Central  Criminal  Court,and  that  court  is 
authorized  to  try  offences  committed  within 
the  jurisdiction  of  the  Admiralty  ;  and  by  tbe 
latter  any  courts  of  asaiie,  oyer  and  terminer, 
or  gaol-de livery,  may  inquire  of  and  deter- 
mine sucb  offences,  without  any  special  com- 
mission. The  civil  jurisdiction  of  the  Admi- 
ralty Courts  was  greatly  extended,  and  their 
practice  improved,  by  the  statute  3  and  4V)ct., 
c.  65,  which  effected  almost  an  entire  recon- 
straction  of  these  courts.  Additional  regula- 
tions were  made  by  13  and  14  Vict.,  c  26. 
An  appeal  lies  in  ttie  last  resort  from  the  Ad- 
miralty Courts  to  the  Judicial  Committee  of 
the  Privy  Council.  See  StejAen's  Commas 
taries,  ir.  p.  20,  367  ;  Gomyn't  Dig.,  voce  Ad' 
miralty. 

Adsuuion  to  a  Church ;  is  an  act  of  the 
presbytery  of  tbe  bounds,  admitting  amioistor 
to  his  church;  or,  as  the  law  expresses  it,  col- 
lating him  to  his  beneRce.  This  act  proceeds 
upon  the  presentationoftbe  patron;  or,  should 
be  delay  to  present  beyond  six  months  after  a 
vacancy,  tho  title  to  present  belongs  to  the 
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pndijtery,  in  virtue  of  tie  jta  devohttum 
fkith  tbey  e^joj.     Seo  Minister.    Call. 

kAmiaurmm  Id  thfl  practice  of  jury  trifil, 
ik  kdmuaioDS  in  poiot  of  fact,  made  by  the 
pMtifa  rtspectively,  are  subject  to  the  follow- 
in;  ivgulatioiii:  1.  Tbo  parties  may,  after  the 
rtrord  hu  been  completed,  by  mutual  admis- 
Bou  pot  upon  record  aod  subscribed  by  coun- 
k],  render  any  trial  of  facts  unnecessary, 
leaning  the  law  for  the  court ;  6  Geo.  IV.,  c, 
]20, 5  as.  2.  The  admissions  prefixed  to  the 
isoeiare  usefnlinnarrowing  and  simplifying 
tli«  qaeations  for  trial ;  but,  althongb  the 
Coart  eipresed  an  opinion  that  this  practice 
tts  eipedient,  the;  did  not  absolutely  decide 
in  the  case  in  which  the  question  was  raised, 
ihal  ■  party  could  be  compelled  to  allow  the 
Euta  admitted  by  bim  on  the  record  to  be  set 
lion  u  prefatory  admisuons  to  the  issues ; 
Jf«rtHi»iM'</«Ty  froc.  71.  In  practice,  how- 
tnr,  preBsed  admissions  are  never  inserted 
tieept  with  consent  of  both  parties  ;  Macfar- 
b»^t  Sotu  m  Issues,  p.  23.  3.  When  par- 
ties are  disposed  to  make  admissions  in  regard 
U  matten  of  fact,  or  to  admit  the  authenticity 
of  TritJDgs,  a  not«  of  the  admissions  is  made 
in  rriting,  signed  by  the  counsel  or  agent, 
ud  lodged  in  process.  Such  admissions  are 
tfrtiBed  by  the  clerk,  and  may  be  used  and  read 
in  eridenee  at  the  trial,  if  otherwise  eompe- 
tnt.  This  is  usually  matter  of  arrangement 
before  the  trial ;  and,  in  practice,  is  very  use- 
ful, by  laring  the  expense  and  trouble  of  ad- 
dodng  witneeses  to  prove  facts,  as  to  which 
there  can  be  no  serious  doubt;  J.S.  16th  Feb. 
1S41,  $  22;  Marfarlane,  p.  86.  And  4.  The 
jodida]  admissions  of  a  party,  made  in  the 
ciofed  rfcord,  may  be  put  in,  and  founded  on 
u  coDctanTe  evidence  at  the  trial ;  although 
looK  argumentative  pleadings  are  in  this  re- 
■pMt  Tjewed  differently,  and  are  not  held 
admirable  as  conclusive  evidence  of  fact. 
Where  admissions  have  been  retracted,  or 
merely  dropped  out,  in  making  up  the  record, 
thej  are  not  conclusive  ;  but  the  fact  of  their 
^ring  oDce  been  made  is  an  element  of  proof 
in  the  case,  to  be  taken  into  consideration 
aloDgvithtlieotber facts;  Bathgate, 7th March 
IftW,  2  D.  811 ;  LoKe,  2ith  June  1845,  5  D. 
1261.  Equally  conclusive  with  au  eipi-ess 
admlMiMi  upon  record  is  an  implied  admis- 
nw,  ai  where  the  averment  of  a  fact  falling 
■ithiti  ft  party's  knowledge  has  not  been  de- 
nied bj  him.  Macfarlane,f.  213;  S(aiV,B.iv. 
W.4o,  §5;  Shaw's  Digest,  f.  1064  ;  vol.  iii. 
p.  370 ;  Shanes  Frac.  p.  288  ;  Dickson  on 
^""ffw,  p.  701  ;  M'Glashan's  Sheriff  Court 
PrsK.  p.  227. 

Adoption.  By  the  Roman  law,  one  who 
kad  no  children  of  his  own  might  adopt  the 
thild  or  children  of  another,  whether  related 
tehim  or  not.    The  ceremony  by  which  this 
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was  accomplished  was  called  adoption ;  and  its 
legal  effect  was,  that  the  adopted  child,  after 
having  been  emancipated,  or  taken  from  under 
the  patria  potcslas  of  his  natural  father,  was 
received  under  the  palria  potettas  of  the  adop- 
ter. When  the  adopted  person  was  already 
under  the  palria polestas,'\t  was  proper  adop- 
tion. If  he  was  sui  juris,  it  vaa  termed  arro- 
gallon;  but  adoption,  as  a  generic  term,  ap- 
plies to  both.  The  adopted  son  possessed  the 
same  right  of  succession  to  his  adopter,  which 
a  child  bora  in  wedlock  would  have  enjoyed. 
Adoption  is  not  recognised  in  the  law  of  Scot- 
land, although,  where  one  wishes  to  confer  on 
another  the  patrimonial  advantages  of  inher- 
itance, he  may  attain  his  object  by  conveying 
hb  property,  whether  heritable  or  moveable, 
to  the  party  favoured ;  and  that,  either  mor- 
tis causa,  or  by  a  deed  inter  vivos,  reserving  his 
own  liferent ;  and  subject,  of  course,  to  the 
legal  rights  of  the  grantor's  heirs-at-law, 
which  are  to  a  certain  extent  indefeasible. 
5toir,  iii.  tit.  4,  534;  Bont.  vol.  i.  p.  19,  §42. 
See  also  Deathbed.  Legitim.  Patria  Potettas. 
Emancipation. 

Adpromisson,  dt  Cantionen.  In  the  Ko- 
man  law,  the  cautionary  engagement  was  un- 
dertaken by  a  separate  act  from  that  by  which 
the  principal  obligant  was  taken  bound  ;  he 
was  therefore  termed  adpromissor.  Ersk,  B. 
iii.  tit.  3,  §  61 ;  BelP*  Prine.  3d  edit.  §  240. 

Ad  Onod  BamniiiD ;  in  English  law,  is  a 
writ  directed  to  the  SherifT,  to  inquire  whether 
a  grant  intended  to  be  made  by  the  King 
will  be  to  bis  damage  or  that  of  others.  It 
ought  to  be  issued  before  the  King  grants  cer- 
tain liberties,  as  a  fair,  market,  &c  TovUint' 
Diet.  h.  t. 

Adscripti,  vel  Ad«eriptitii  Olelxe,  among 
the  Romans  ;  were  a  kind  of  slaves  perpetu- 
ally attached  to,  and  transferred  along  with 
the  land  which  they  cultivated.  Their  situa- 
tion waa  very  similar  to  that  of  the  workmen 
employed  in  collieries  and  salt-works  in  Scot- 
land, before  the  passing  of  the  stat.  15  Oeo. 
III.  c.  28.  Ivory's  Ersk.  p.  208  ;  Slair,  i.  2, 
11.    See  CoUiers  Had  Salters. 

Adultery  ;  is  the  sin  of  incontinence  in  a 
married  person.  The  older  law  of  Scotland 
made  a  distinction  between  simple  and  notour 
adultery;  notour  being  where  issue  is  pro- 
created between  the  adulterers ;  or  where  they 
live  openly  together  at  bed  and  board;  or 
where  they  give  scandal  to  the  church,  and 
have  been  excommunicated — simple,  being  the 
act  unaccompanied  by  any  of  those  aggrava- 
tions. By  1551,c.20,notouradulteryi8pun- 
ishable  byescheat  of  moveables;  and  by  1563, 
c.  74,  it  is  made  a  capital  offence.  Both  of 
these  statutes  are  now  in  desuetude,  although 
the  records  of  the  Court  of  Justiciary  show 
that  capital  punishment  was,  in  former  times. 
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A-eqnently  inflicted  for  this  crime.  The  pun- 
ishmeDt  of  simple  adultery  was,  id  those  times, 
arbitrary.  Now,  the  offence  ia  not  prosecuted 
as  a  crime,  hut  may  he  the  ground  of  an  ac- 
tion of  divorce,  and  also  of  a  civil  action  ol 
damages,  although  that  species  of  reparation 
for  this  injury  seems  to  have  been  unknoirn 
in  the  lav  of  Scotland,  until  a  comparatively 
recent  period.  By  1600,  c.  20,  a  marriage 
between  a  person  divorced  on  the  ground  of 
adultery,  and  the  person  with  whom  the  adul- 
tery is  judicially  declared  to  have  been  com- 
mitted, is  declared  null  and  unlawful,  and  the 
issue  of  such  marriage  incapacitated  to  suc- 
ceed to  their  parents.  But  this  statute  ap- 
pears to  be  also  now  in  desuetude,  and,  ex- 
cept in  one  instance,  was  never  enforced.  It 
has  been  maintained,  however,  that  this  statute 
is  not  in  desuetude  ;  Fraser's  Domcslie  Rela- 
tions, 1.^^.84.  See  on  the  subjectof  this  article, 
Stair,  B.  i.  tit.  4,  JS  7  and  18  ;  More's  Notee, 

g).  x.tvii,  xxiiiE. ;  Aifut.  vol.  i.p,  132,  et  seq. ; 
r.tk.  B.  i.  tit.  6,  §  43  ;  ffnme,i.  449,  et  seq.  ; 
BeU'i  Pri«.^1526, 1531, 1621 ;  Watson's  Sla- 
tute  Laic,  h,  t. ;  Brown's  Si/nop.  A.  t.  and  p. 
2132;  S^aw's  Digest,  f^.  &8S,  1170,  and  vol. 
iii.  p.  214  ;  Karnes'  Equity  (1825),  312.  See 
Divorce. 

Advent;  a  time  embracing  about  four 
weeks  preceding  Christmas,  or  the  nativity 
of  our  Saviour.  It  begins  on  the  Sunday 
falling  on  St  Andrew's  day  (30th  November), 
or  next  to  it.  In  former  times,  this  was  held 
as  a  season  of  great  sanctity,  and  many  secu- 
lar duties  were  laid  aside.  It  was  also  one 
of  the  periods  during  which,  in  England,  the 
solemnization  of  marriage,  except  by  special 
license,  was  prohibited.     Tomlins,  h,  t. 

Adventure.     See  Joint  Adventure. 

Advertisemest ;  generally  applied  to  a  no- 
tice published  in  the  newspapers,  or  by  hand- 
bills or  placards.  Advertisements  may  have  im- 
portant legal  effects  in  many  different  ways  ; 
either  as  notifying  the  terms  on  which  parties 
are  willing  to  treat ;  or  describing  the  sub- 
ject of  sale,  location,  &c. ;  or,  as  of  the  nature 
of  offers  to  be  completed  by  acceptance  on  the 
part  of  those  who  choose  to  avail  themselves 
of  the  terms.  Public  notifications  of  this  kind 
are  also  necessary  under  various  statutes,  as 
preliminaryto  the  exercise  of  statutory  rights, 
or  as  qualifications  for  statutory  privileges  or 
immunities ;  e.  g.  under  road  and  bridge  acts, 
the  bankrupt  statutes,  and  many  others.  In 
the  case  of  public  carriers,  advertisements  are 
distinctly  of  the  nature  of  offers,  which  will 
bind  the  carrier  to  those  who  send  goods,  in 
terms  of  the  advertisement.  In  like  manner, 
an  advertisement  of  a  general  ship  for  a  par- 
ticular voyage  places  tho  mastor  on  the  foot- 
ing of  a  public  carrier,  ready  to  receive  goods 
for  the  port  to  which  the  vessel  is  advertised 
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to  sail.  Such  an  advertisement  entitles  s 
merchant  to  bring  his  goods  to  the  vessel,  and 
to  insist  on  their  being  received,  unless  the 
ship  be  already  full,  or  the  entire  freight  en- 
gaged. In  this  case  also,  the  advertisement, 
and  tho  shipping  of  the  goods  in  reference 
thereto,  completes  the  contract  of  affreight- 
ment between  the  owners  and  the  shippers. 
Beirs  Com.  i.  p.  541,  5th  edit  See  Charter- 
Party.    Carrier.    Private  BiU. 

Ad  Yitam  ant  Culpam.  An  office  is  said 
to  be  held  ad  vitam  aut  eulpam,  when  the  ten- 
ure of  the  possessor  is  determinable  only  by 
his  death  or  delinquency  ;  or,  in  other  words, 
which  is  held  grtam^iit  se  bene  gesserii.  Seo 
28  Geo.  II.,  c,  7,  on  Seolth  Jurisdiction. 

Advocate;  the  patron  ofa  cause,  who  assists 
his  client  with  advice,  and  who  pleads  for  him. 
In  Scotland,  the  barristers  practising  before 
the  Supreme  Court  are  called  Advocates ;  and 
the  same  description  is  taken  by  the  procura- 
tors or  solicitors  before  the  inferior  courts  in 
Aberdeen.  The  Facultyor  Society  of  Adv<>- 
cates  in  Edinburgh  is  coeval  with  the  institu- 
tion of  the  College  of  Justice  (a.d,  1532) ; 
and  the  profession  of  an  advocate  was  known 
much  earlier,  provision  being  made,  in  the 
Stat.  1424,  c.  45,  for  securing  the  assistance 
of  advocates  for  the  poor.  At  the  institution 
of  the  College  of  Justice  the  number  of  advo* 
cates  was  limited  to  ten ;  but  there  is  now  no 
limit ;  the  number  on  the  rolls  of  the  Faculty 
being  about425,although  the  number  of  prac- 
tising lawyers  does  not  exceed  120.  Before 
being  admitted  a  member  of  the  Faculty,  it 
is  necessary  to  undergo  certain  probationary 
trials.  With  that  view  the  applicant  for  ad- 
mission presents  a  petition  to  the  Court,  stat- 
ing his  wish  to  become  an  advocate,  and  inti- 
mating hie  readiness  to  undergo  a  trial  of  his 
skill.  This  application  ia  remitted  by  the 
Court  to  the  Dean  of  the  Faculty,  who  dis- 
poses thereof  by  remitting  the  ^plicant  to  the 
private  examinators,  being  six  members  of 
Faculty,  nominated  by  him  to  discharge  that 
duty,  to  make  trial  of  his  fitness.  The  can- 
didate, having  produced  evidence  that  be  is 
20  years  of  age,  and  that  he  has  paid  the 
usual  fees,  is  taken  on  trial,  and  examined,  in 
the  first  place,  upon  general  scholarship.  This 
examination  is  conducted  by  three  or  more 
persons  of  learning,  as  assessors  to  the  exami- 
nators,  who  report  upon  the  candidate's  qua- 
lifications. The  subjects  of  examination  are^ 
1.  Latin ;  2.  Greek,  or  (in  the  intrant's  op- 
tion) any  two  of  the  following  languages,  vie., 
French,  German,  Italian,  Spanish  ;  3.  Ethi- 
cal and  Metaphysical  Philosophy ;  4.  Logic, 
or  (in  the  intrant's  option)  Mathematics. — 
A  list  of  the  books  on  which  the  examination 
is  made,  is  published  by  the  exaraiuators. 
Every  intrant,  however,  is,  without  cxamina- 
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liin,  deemed  dal;  qualified  in  generft]  scholar- 
ahip,  if  be  prodace  evidence  that  he  is  a  Uas- 
l»rof  Arts  of  any  of  the  Scottish  universities, 
or  I  Bachelor  of  Arts  or  of  Civil  Law  of  Ox- 
ford, or  a  Bachelor  of  Arts  of  Cambridge, 
Dnblin,  or  Durham,  or  a  Master  of  Arts  of 
tb«  nniversitf  of  London,  or  of  the  Queen's 
UniTareitj  of  Ireland,  or  a  Bachelor  of  Laws 
of  the  UniTeraitj  of  London,  or  that  he  has 
atiained  such  degree  of  a  foreign  university, 
u,  ia  the  opinion  of  the  Dean  and  bis  council, 
aflordt  evidence  of  the  same  amount  of  scfaolar- 
■hip  u  that  afforded  by  the  degree  of  Master 
of  Arte  of  a  Scottish  university.  If  the  in- 
tnnt  has  been  found  qualified  in  general 
Kiiohuthtp,  it  is  competent  for  him,  after  the 
upiry  of  a  year,  to  ko  in  for  his  private  ez- 
luaation  on  law.  The  eiaminators,  how- 
<rBr,uuinot  take  him  on  trial  if,  during  the 
jMr  before  such  examination,  he  have  been 
«i%>ged  (without  the  sanction  of  the  Dean 
ud  Ua  eoQudl)  in  any  trade,  bosiuess,  or  pro- 
fcMJOD,  either  on  his  own  account,  or  as  assist- 
ut  to,  or  in  the  employment  of,  another. 
It  ii  also  a  necessary  preliminary  to  this  ei- 
nuDstion  that  the  intrant  produce  evidence 
of— 1.  Attendance  during  at  least  one  sesaioD 
it  ■  clam  of  Civil  Law  in  a  Scottish  or  other 
loirersity ;  2.  Atlfindance  in  a  different  year, 
uddnring  at  least  one  session,  at  a  class  of 
Scots  Ijaw  in  a  Scottish  university ;  3.  At- 
tcoduKc  dnring  either  of  these  two  years,  or 
dsring  another  year,  at  the  class  of  Convey- 
andng  in  a  Scottish  university ;  or  a  second 
MKion'i  attendance  at  a  class  of  Civil  Law,  or 
tilt  claas  of  Scots  Law  ;  4.  Attendance  at  any 
tine  on  a  course  of  lectures  on  Medical  Ju- 
ri^inidsnee.  In  conducting  the  law  examina- 
tion the  examinators  are  assisted  by  one  or 
■or*  of  the  Law  Professors  of  the  University 
of  Edinburgh.  The  examination  b  upon  the 
laititatea  of  Jmtiaian,  with  such  commentary 
M  hu  been  appointed  by  the  examinators  for 
tUi  ptupose  ;  and  upon  the  title  of  the  Pan- 
decti,  D»  dhertit  regidit  juris  atUiqui,  also 
vitfa  a  commentary.  If  the  Civil  Lav  trials 
ITS  ipproved  of,  the  intrant  is  forthwith  ex- 
SBioed  u  the  Law  of  Scotland  upon  such 
boflksis  have  been  previously  fixed  and  an- 
KHUKed  by  the  examinaton.  The  private 
uuiinationi  may  take  place  in  vacation. 
On  rsceiving  the  certificates  of  the  private 
«iimiDstors,  the  Dean  assigns  a  title  of  the 
Pssdficts  to  the  intrant  for  the  subject  of  his 
tixn,  which  he  is  appointed  to  lodge  on  a 
psitiralar  day,  the  Saturday  following  that 
day  being  named  for  the  diet  of  his  public 
taninition.  The  thesis,  if  approved  of,  re- 
«ivci  the  Jmpugnetw  of  two  of  the  examina- 
tors, and  is,  thereafler,  publicly  defended  by 
the  intnnt  before  the  Faculty.  If  the  de- 
^^ut  be  latisfactory,  tlie  question  of  the  in- 
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trant'a  admission  is  decided  by  the  Faculty, 
voting  by  ballot.  The  Deau  then  reports 
him  qualified,  and  the  Court  admits  him  to 
the  privileges,  on  his  taking  the  usual  oaths. 

An  advocate  thus  admitted  is  entitled  to 
plead  in  every  court  in  Scotland,  civil,  ecclesi- 
astical, or  criminal,  superior  or  inferior,  unless 
when  debarred  by  special  statute  (as  in  the 
small-debt  acts) ;  and  also  before  the  House 
of  Lords.  Advocates  are  answerable  for  their 
oflicial  conduct  to  the  Court  of  Session. 
Though  a  party  may  manage  his  own  cause 
in  the  Court  of  Session,  so  far  as  oral  plead- 
ing is  eoncerned,  yet  every  paper  iu  process 
must  be  signed  by  an  advocate,  A.  S.  5(A  ManA 
1769.  There  is  an  exception,  however,  to  this 
rule  in  the  case  of  defences ;  Davidgon,  29th 
June  1848, 10  D.  1457,  and  11 D,  703.  The 
mere  appearaoce  of  an  advocate  in  Court  pre- 
sumes a  mandate,  where  the  party  is  within 
Scotland.  An  advocate  is  entitled,  without 
special  mandate,  te  refer  the  matter  in  dispute 
to  oath  ;  to  submit  the  case  to  a  referee,  11 
S.  548 ;  to  throw  up  the  case  at  the  trial, 
even  against  his  client's  wish ;  9  D.  308. 
See  also  12  S.  401 ;  and  Cowan,  4th  March 
1836,  14  S.  634,  as  to  the  presumption  of 
mandate  employed  in  the  appearance  of  coun- 
sel. A  party  represented  by  counsel  is  liable 
for  expenses,  though  he  never  authorized  the 
suit ;  but  he  has  relief  against  those  who  used 
his  name  without  authority ;  Thomson,  25th 
May  1855,  17  Z*.  774. 

The  library  of  the  Faculty  of  Advocates, 
founded  in  the  year  1682  by  Sir  Cborge 
Mackenzie,  is  the  most  valuable  library  iu 
Scotland,  consisting  of  about  160,000  vol- 
umes, besides  manuscripts.  It  is  one  of  the 
libraries  entitled  to  a  copy  of  every  pub- 
Ushed  book,  5  4  6  Vict.,  c.  45,  §  8.  There 
is  also  a  statutory  widows'  fund  belonging  to 
this  body.  The  Supreme  Judges  in  Scotland 
are  now  invariably  selected  from  the  Facul- 
ty, as  well  as  the  Sheriffs-Depute  of  the  seve- 
ral counties.  The  fees  of  admission,  stamp 
for  commission,  kc,  amount  to  about  £336. 
The  Faculty  of  Advocates  has  been,  from  time 
immemorial,  considered  as  an  incorporatiou, 
although  no  charter  of  incorporatiou  now 
exists.  The  Faculty  of  Advocates  are  also 
members  of  the  College  of  Justice,  and  as  such 
entitled  to  its  privileges.  See  as  to  the  pro- 
bationary trials  of  advocates,  A.  S.  28th  feft. 
1750,  and  the  regulations  of  9^  Dec.  1854; 
see  also  Ivory^t  Fotvt  of  Process,  vol.  i.  p.  58, 
et  seq. ;  Beverid^e's  Form  of  Process,  vol.  i.  p. 
38,  et  seq. ;  Shand's  Practice,  vol.  i,  p.  73,  et 
seq.;  Stair,  B.  i.  tit.  12,  §  12,  and  iv.  43,  9  ; 
More't  Notes,  p.  cxxvi.  ccccxv.  and  ccclxxiii ; 
Ersk.  B.  iii.  tit  3,  §  33,  and  noU  by  Ivory,  B. 
iv.  tit.  2,  §  25 ;  Bank.  vol.  ii.  p.  484,  ^l,et 
seg. ;  Ka/mes'  Slat.  Late  ahridg.  k.  t. ;  Brain's 
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Synop.  h.  t  and  pp.  576,  867,  947 ;  SAou't 
Piffett,  h.  t. ;  Wateon't  Statute  Law,  A.  t  See 
SoHorarium.  Mandate,  CoUtgeof  Jwtice.  Con- 
fidentiality. 

Advocatea'  First  Clerks.  The  members 
of  the  Faculty  of  A  dvocatos  had  fonnerW  the 
privilege  of  Dominating  their  first  clerks  to 
act  as  agents  of  Conrt.  This  privilege  was 
abolished  by  .4.  S.  4A  December  1650.  See 
SoUeilors  before  the  Svpreme  Court. 

Advocate,  Lord,  or  King's  (Queen's)  Ad- 
vocate. The  Lord  Advocate  is  the  princip&I 
Crown  lawyer  in  Scotland,  and  one  of  the 
great  Officers  of  State  of  Scotland.  Prior  to 
the  Union  he  sat  in  Parliament  ex  officio,  with- 
out election.  He  is  appointed  by  the  Crown, 
and  his  duty  is  to  act  as  public  prosecntor, 
and  to  plead  in  all  causes  in  which  the  Crown 
is  interested,  particularly  in  eriminal  eases. 
Originally  it  would  seem  thst  the  Lord  Ad- 
vocate ha!d  no  power  to  institute  criminal  pro- 
ceedings, except  at  the  instance  of  the  injured 
party;  but  for  the  last  three  hundred  years 
the  Lord  Advocate  has  been  vested  with  a 
discretionary  power  in  the  prosecution  for 
erimes,  so  far  as  regards  the  public  interest. 
At  the  same  time,  when  a  private  party  has 
been  injured,  and  when  the  Lord  Advocate 
declines  to  prosecute,  the  private  party,  with 
the  Lord  Advocate's  concourse  (which  is  es- 
sential and  is  granted  as  a  matter  of  course), 
may  prosecute,  not  only  for  reparation  of  the 
individual  injury,  but  ad  vindietam  pnblieam. 
The  Lord  Advocate's  powers  are  very  exten- 
sive. He  may  issue  warrants  for  arrestment 
and  imprisonment  in  any  part  of  Scotland;  and 
he  possesses  other  powers,  which  are  purely 
discretionary,  and  not  very  well  defined.  In 
the  law  courts,  he  is  entitled  to  plead  within 
the  bar,  and,  if  so  inclined,  to  plead  with  his 
bat  on  ;  although  that  is  an  exhibition  now 
in  desuetude.  The  Lord  Advocate  and  the 
Solicitor-General  are  the  only  members  of  the 
Scotch  bar  who  have  seats  within  the  bar,  and 
the  distinction  of  silk  gowns;  and  both  of  these 
officers,  in  addition  to  their  official  duties, 
accept  of  ordinary  bar  practice.  In  the  dis- 
ehar^  of  his  duties  as  public  prosecutor  the 
Lord  Advocate  has  the  aid  of  the  Solioitor- 
Qeneral,  and  of  four  junior  barristers  appoint- 
ed by  the  Lord  Advocate,  and  called  Advo- 
cates-Depute. Since  the  Union  the  Lord 
Advocate  has  usually  been  returned  to  Parlia- 
ment, generally  by  one  of  the  Scotch  consti- 
tuencies; and  in  Parliament,  as  first  law  officer 
of  the  Crown  for  Scotland,  be  is  presumed  to 
be  able  to  answer  inquiries  concerning  Scotch 
matters,  and  expected  to  take  the  superinten- 
dence of  the  legislation  for  that  portion  of  the 
kingdom.  The  Lord  Advocate  cannot  bo  con- 
strained to  pursue.  He  is  master  of  his  in- 
stance also  to  this  effect,  that,  after  he  has  < 
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bronght  bis  libel  into  Court,  he  may  pass  from, 
or  restrict,  the  charge,  or  restrict  the  pains  to 
an  arbitrary  punishment  even  after  a  verdict 
has  been  returned.  He  cannot,  like  a  pri- 
vate prosecutor,  be  called  upon  to  find  cau- 
tion for  insuting  in  the  prosecution,  or  to 
give  the  oath  of  calumny.  In  the  case  of  a 
verdict  of  acquittal,  costs  cannot  be  awarded 
i^ainst  him,  as  they  may  against  a  procura- 
tor fiscal  who  has  been  guilty  of  gross  irre- 
gularity ;  see  Prentice  v.  NeuAigging,  19th 
June  1843,  1  Brown,  561.  Prosecutions  at 
the  instance  of  the  Lord  Advocate  do  not  fall 
by  h  is  death  or  removal  from  office.  ErA.  B. 
iv.  tit.  4,  $  2  ;  Hwne,  i.  9,  ii.  118  ;  and  Bell'i 
Notes,  164, 134 ;  Kamet'  Stat,  Law,  voce  King's 
A<bioeale.  See  Concowie.  Criminal  Prosecu- 
tion.    ConunHment/or  Trial.     Bail. 

Advocate!  -  D^nte  are  four  advocates 
appointed  by  the  Lord  Advocato  to  aid  him 
in  the  discharge  of  his  duties  as  public  prow- 
cutor.  Their  duty  is  to  consider  precogni- 
tions sent  to  them  by  the  Crown  agent ;  to 
determine  whether  there  is  sufficient  matter 
for  an  indictment ;  and  if  so,  to  prepare  the 
indictment  or  criminal  letters.  The  advo- 
cates-deputo  attond  and  assist,  generally  as 
juniors,  at  trials  before  the  High  Court  of 
Jasticianr  at  Edinburgh  ;  the  Lord  Advocate, 
or  the  Solicitor-Oeneral,  leading.  One  of 
the  depute  advocates  attonds  as  sole  public 
prosecutor  at  each  of  the  circuits  of  the  CoDrt 
of  Justiciary;  and  at  these  circuits  the  de- 
pute exercises  all  the  discretionary  powers  of 
the  Lord  Advocate  as  to  bringing  on  the 
trial,  abandoning  or  restricting  the  libel,  and 
so  forth.  It  is  generally  understood  that  the 
senior  depute  advocate  attends  to  the  trials 
before  the  High  Court,  and  that  the  other 
three  attend  at  the  Circnit  Courts  of  Justi- 
ciary. There  is  an  advocate-depute  also  for 
conducting  prosecutions  of  importance  before 
the  Sheriff  Courts ;  and,  since  two  separata 
court-rooms  have  been  authorized  at  the  Qlag- 
gow  Circuit  (11  and  12  Vict.,  o.  79),  he  baa 
officiated  as  supemnmerary-depute  in  one  of 
these  courts.  The  salary  of  each  of  the  foar 
depute  advocates  is  about  £500  per  aanam. 
This  appointment  is  not  incompatible  with 
ordinary  bar  practice.  See  CriauHai  Prosecu- 
tion.    Circttit.     Advocate,  Lord. 

Advocati«t  is  a  form  of  process,  the  object 
of  which  is  to  remove  a  cause  from  an  Inferior 
to  the  Supreme  Court,  in  order  that  a  judg- 
ment pronounced  in  the  inferior  court  may 
be  reviewed,  or  that  the  future  procedure  in 
the  cause  may  be  conducted  in  the  Court  of 
Session.  Before  the  statute  of  1836,  all  ad- 
vocations originated  by  presenting  in  the 
Bill-Chamber  a  bill  of  advocation,  which,  on 
being  passed,  became  the  warrant  for  letters 
of  advocation.    Now,  advocations,  with  the 
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nekton  of  those  of  final  jadgments  »nd  of 
•diti«iia  for  lerrtce,  still  originato  in  the 
BiltCbunber ;  but  letters  of  advocation  are 
ttulohed,  and  written  notes  of  advocation, 
pvpered  in  tenns  of  1  and  2  Vict.,  c.  86, 
ud  reUtive  A.  S.  24th  Dee.  I83S,  have  come 
m  pliM  of  the  former  bill«  and  letters. 

Adftdum  of  JuLoi  judgmenU. — A  "  final 
jtdgoant"  U  one  whereby  the  whole  merits 
rf  iat  esoM  are  disposed  of,  althongh  no  de- 
«i«n  or  decemiture  has  been  pronounced  as 
to  «p«ium;  a.  S.  nth  Julg  1827,  $  1 ;  16 
tti  17  Viet.,  e.  80,  §  24.  Bat  a  mere  flnd- 
is;  thit  dams^ea  are  due,  or  laying  the 
fNoditioD  for  a  final  decree,  or  ascertaining 
Mmia  principles  without  applying  them,  is 
Mt  enongfa  ;  Camrtnt,  29th  June  1837  ;  15 
&  1220.  If  a  judgment  is  extractable,  it  is 
cMpetent  to  advocate ;  but  the  whole  merits 
oltit  caue,  as  against  all  the  parties  called, 
BBt  be  eihansted,  whatever  be  the  grounds 
ipn  'hich  the  final  judgment  may  have  pro- 
CNded ;  and  if  the  action  has  been  conjoined 
■lib  saothtr  which  is  not  exhausted,  the  con- 
JHHd  sction  mnst  be  either  eibausted  also, 
or  divined,  before  advocation  is  competent. 
VoKOTsr,  it  mnst  appear  ex/acie  of  the  in- 
ttrkcotor,  that  the  oonclusions  of  the  sum- 
Moa  have  been  exhausted,  and  that  no  con- 
dnin  has  been  left  undisposed  of;  so, 
«kn  there  are  several  conclusions,  and  de< 
mt  baa  been  pronounced  relative  to  some  of 
tWn,  there  must  be  abeolviter  or  other  judg- 
Hat  pronoanced  as  t«  the  rest,  before  the 
■drwation  be  presented.  See  ShantFs  Pnw., 
i.  453 :  Bardafa  Sher.  Cotfrt  Prac.,  449.  See 
ih)  MKfit,  15tb  June  1850, 12  J>.  1033,  in 
rtidi  the  Judgment  of  a  sheriff  was  held  to 
It,  u  to  one  matter,  final  and  capable  of  be- 
iig  sdvoeated,  and  interlocutory  as  to  an- 
Nte  Bitter. 

A  fartyaboot  to  advocate  mast  intimate 
Ui  intentien  in  writing  to  the  clerk  of  the 
iihrior  court,  and  lodge,  at  the  same  time, 
1  bnd  of  caution  for  the  expenses  already 
ooned,  and  which  may  be  incurred,  in  the 
C«srt  of  Se«ion.  Where  a  party  is  unable 
>>  fad  a  mffident  cantioner,  be  may  advocate 
ajarslory  caution.  (See  Jttral<tTy  Cauliott.) 
Isttoation  most  be  made,  and  caution  found, 
^»i>n  extract ;  and  fifteen  days  in  the  ordi- 
ttry  (SM,  and  thirty  days  in  causes  before  the 
"«rti  <rf  Orkney  and  Shetland,  are  allowed, 
iftv  dual  jadgment,  for  presenting  a  note  of 
•dneation.  Bxte^ct  is  incompetent  after 
Mch  iatimadon,  until  the  lapse  of  these  pe- 
n»k.  Thereafter,  extract  may  be  given  out, 
tAm  ■  silt,  or  a  note  of  advocaticm,  has  been 
(•tiMUed^advocation  being  competent  at  any 
lint  Won  daeree  has  actually  been  extraet- 
<d,  OB  taation  being  found  in  common  form  ; 
i.  8.  lOtt  Jn/y  1839,  55  114,  119.      The 
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first  section  of  1  and  2  Yict.,  c.  86,  enacts, 
that  final  judgments  of  inferior  conrta  may  be 
brought  under  review  of  the  Gonrt  of  Session 
by  lodging  a  written  note  of  advocation  with 
one  of  the  depute-clerks  of  session,  or  his  as- 
sistant. The  note  mnst  be  signed  by  an 
agent  in  the  Court  of  Session,  and  have  pre- 
fixed the  interlocutora  complained  of,  and 
judge's  notes,  and  it  must  set  forth  in  a 
prayer  the  remedy  craved.  Forms  of  notes 
of  advocation  are  subjoined  to  the  A.  S.  24th 
Da.  1838,  which  also  contains  minute  regu- 
lations for  carrying  out  the  enactments  of  the 
statute.  The  note  is  received  and  marked  by 
the  clerk,  on  caution  being  certified  by  the 
clerk  of  the  inferior  court  to  have  been 
found.  Certified  notice  of  the  receipt  of  the 
note  being  transmitted  to  the  clerk  of  the 
inferior  court  puts  a.  stop  to  all  further  pro- 
ceedings in  the  original  cause,  and  the  pro- 
cess  must  be  forthwith  transmitted  to  the 
Court  of  Session.  The  regulations  as  to 
the  transmission  of  the  process  from  the  infe- 
rior to  the  Supreme  Courts  are  contained  in 
A.  S.  17th  JanwHy  1797.  When  advoca- 
tions are  called,  the  inferior  court  process  must 
be  produced  along  with  the  note.  The  note 
of  advocation  and  certified  notice  roast  be  in- 
timated to  the  opposite  party,  and  within 
fifteen  days  after  the  date  of  such  intimation 
it  is  competent  to  call,  and  thereafter  to  enrol, 
the  cause ;  1  and  2  Vict.,  c.  86,  §  1  i  -^-  S. 
24th  Dec.  1838,  ill;  A.  S.  lOtt  Jul;/ 1839, 
55  127, 128. 
As  a  general  rnle,  advocation  is  competent 


unless  it  be  debarred  either  by  statute  or  by 

confirmed  practice.    It  is  not  competent  (1.) 

actions  for  payment  of  ministers'  stipend, 


or  the  rents  of  their  benefloes ;  1695,  c.  27  ; 
(2.)  in  actions  founded  on  the  statutes 
against  profanity  and  immorality;  1696,  c. 
31.  {3.)  By  16  and  17  Vict.,  c.  80,  §  22,  it 
is  incompetent  to  advocate,  or  bring  under 
review  in  any  other  manner  of  way,  any 
cause  not  exceeding  the  value  of  £25.  For- 
merly, this  prohibition  was  directed  against 
the  advocation  of  actions  for  sums  under  £12 
only.  Where  the  sum  originally  concluded 
for  is  under  £26,  but  the  amount  of  that 
sum  with  the  interest  accruing  during  the 
litigation  exceeds  £25  at  the  date  of  the 
judgment  sought  to  be  advocated,  advocation 
is  competent ;  Mikhdi,  10th  March  I8S5,  17 
D.  682.  The  expenses,  however,  decerned 
for  in  the  inferior  court  do  not  enter  into 
consideration  in  estimating  the  value  of  the 
cause,  of  which  they  do  not,  in  any  correct 
sense,  form  part  of  the  subject-matter ;  Bop' 
jb'ri,  SlstDec.  1855, 18  A300.  IftheUbel 
in  the  inferior  court  concludes  for  more  than 
£25,  advocation  is  competent,  though  decree 
has  been  pronounced  for  a  less  sum.    It  is 
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also  compotent,  where  the  value  of  the  snbject 
in  dispute  is  nncertain,  e.g.,  where  it  is  a 
moveable,  or  wliere  a  right  or  principle  is  in- 
volved. (4.)  The  judgment  of  an  inferior 
court  ordaining  a  tenant  to  remove  cannot 
be  advocated,  snepengion  being  the  remedy  ; 
6  Geo.  IV.,  c.  120,  §  44 ;  although,  where 
the  tenant  ha£  been  assoilzied  from  the  re- 
moving, advocation  ia  competent;  Beveridye 
on  Biit-Chamber,  57.  The  judgments  and  or- 
ders pronounced  br  sheriff  in  summary  re- 
movings,  brought  m  terms  of  1  and  2  Vict., 
c.  119,  are  also  final,  and  not  aulijcot  to  ap- 
peal or  advocation.  (5.)  Advocation  is  made 
incompetent  in  &  variety  of  actions  limited 
to  particular  courts  by  express  statute,  eM., 
the  small  debt  acts,  road  acts,  Ac.  (6.)  Un- 
der the  former  poor-law,  the  mode  of  bringing 
the  determinations  of  kirk-sesstons  nnder  re- 
view of  the  Court  of  Session  waa  by  advoca- 
tion. But,  by  8  and  9  Vict.,  c.  83,  §  74,  any 
poor  person  who  receives  a  certificate  from 
the  board  of  supervision  to  the  effect  that  he 
has  just  ground  of  complaint  that  his  allow- 
ance is  inadequate.  Is  entitled  to  sue  his  parish 
or  combination  in  the  Court  of  Session  informd 
pauperit.  (7.)  Advocations  of  interlocutory 
judgments  were,  until  lately,  regulated  by 
50  Geo.  III.,  c.  112,  before  which  it  had  been 
competent  to  present  bills  of  advocation  at 
any  stage  of  an  inferior  court  process.  By 
that  statute,  bills  of  advocation  could  not  be 
competently  presented  against  interlocutory 
Judgments,  except  on  the  grounds,  Isl,  of  in- 
competency, including  defect  of  jurisdiction, 
personal  objection  to  the  judge,  and  privilege 
of  party  ;  2d,  of  contingency  ;  and,  3d,  of  le^ 
objection  with  respect  to  the  mode  of  proof, 
or  with  respect  to  some  change  of  possession, 
or  to  an  interim  decree  for  partial  payment, 
provided  that,  in  the  cases  specified  under  the 
third  head,  leave  was  given  by  the  inferior 
judge  ;  £§  36,  37.  Bills  or  notes  of  advoca- 
tion under  the  first  and  second  heads  were 
passed  without  caution ;  in  those  under  the 
third  head  caution  was  required.  Advoca- 
tions of  interlocutory  judgments  are  now  regu- 
Uted  by  16  and  17  Vict.,  c.  80. 

Advocation  of  Interloeutory  Jvdgmmtt. — 
The  last-mentioned  statute  enacts,  in  §  24, 
that  it  shall  be  incompetent  to  take  to  re- 
view any  interlocutor,  judgment,  or  decree  of 
a  sheriff,  not  being  an  interlocutor  sisting 
process,  or  giving  inferim  decree  for  payment 
of  moBey,  or  disposing  of  the  whole  merits  of 
the  cause.  The  former  statute,  50  Geo.  III., 
c.  112,  ia  repealed  in  so  far  as  iuconsistent 
with  the  latter  enactment.  This  statute  does 
hot,  however,  strike  at  advocations  under 
§  40  of  the  Judicature  Act  (see  tn/ra),  or  at 
those  under  60  Geo.  III.,  in  which  the  ab- 
ject of  the  advocation  is,  not  the  rewew  of  a 
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judgment,  but  the  general  removal  of  the  cmue, 
e.g.,  on  the  ground  of  contingency  ;  Harring- 
ton, 20th  Jan.  1854, 16  D.  368.  The  same 
section  of  the  statute  (§  24)  provides,  that, 
when  any  interlocutor  ia  brought  under  re- 
view of  the  Court  of  Session,  it  is  competent 
for  that  court  also  to  review  all  the  previous 
interlocutors  pronounced  in  the  cause. 

An  advocation  of  an  interlocutory  judg- 
ment is  brought  by  lodging  in  the  Bill- 
Chamber  a  written  note  of  advocation,  with 

articulate  statement  of  the  reasons  of  ad- 
vocation, and  a  note  of  pleas  inlaw,  annexed. 
On  caution  being  certified  to  have  been  found 
in  the  inferior  court,  the  note  is  received 
and  marked  by  the  Bill-Chamber  clerk,  and 
forthwith  laid  before  the  Lord  Ordinary  on 
the  Bills,  who  pronounces  the  requisite 
order.  If  answers  are  ordered,  they  must 
be  in  similar  form  to  the  reasons  of  advoca- 
tion. If  the  note  is  passed,  the  cause  may, 
after  the  expiry  of  fifteen  days  from  the 
passing  of  the  note,  bo  called  and  thereafter 
enrolled ;  A.  S.  24(A  Dee.  1838,  §  13.  The 
interlocutor  of  the  Lord  Ordinary  passing  or 
refusing  the  note  is  final ;  6  Geo.  lV.,c.  120, 
S  45.  If  the  procedure,  however,  have  been 
irregular,  the  interlocutor  may  be  brought 
under  review  ;  Walker,  5th  July  1832,  10  S. 
766.  The  presentment  of  the  note  in  the 
Bill-Chamber  must  be  certified  in  manner 
prescribed  in  A.  S.  24(A  Dee.  1838,  §  1. 
When  the  note  is  passed  de piano,  or  without 
answers,  intimation  of  the  interlocutor  paas- 
ing  it  must  be  made  both  to  the  clerk  of  the 
inferior  court  and  to  the  opposite  party  or 
his  agent,  and  a  certificate  thereof  returned 
to  the  Bill-Chamber,  before  the  cause  ia 
transmitted  to  the  Court  of  Session ;  ■&.  §  2. 
The  caution  for  expenses  in  advocations  of 
interlocutory  judgments  was  formerly  found 
in  the  Bill-Chamber  ;  but  now,  in  all  advoca- 
tions, whether  of  final  or  interlocutory  judg- 
ments, it  must  be  found  in  the  inferior  court ; 
ibid.  When  the  cautioner  has  become  bank- 
rupt during  the  dependence  of  the  process, 
new  caution  cannot,  as  a  matter  of  right,  be 
inaisted  for;  Brown,  14th  July  1849;  21 
Juritt,  639. 

Advocatim  wiVi  a  view  to  Jury  triai. — Id  all 
cases  originating  in  an  inferior  court,  where 
the  claim  excee<^  £40,  aa  soon  as  an  interlo- 
cutor or  order  has  been  pronounced  allow- 
ing ft  proof,  (unless  where  it  is  to  lie  in 
reterUie,  or  is  a  mere  diligence  for  the  re- 
covery of  writings),  either  party,  who  may 
conceive  that  the  case  ought  to  be  tried  by 
jury,  may  remove  the  process  into  the  Court 
of  Session  by  note  of  advocation,  which  ia 
passed  at  once  without  discussion  and  with- 
out caution.  If  the  parties,  however,  pro- 
ceed to  proof  in  the  inferior  court,  they  are 
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b«l<l  to  have  wuved  their  right  of  appeal  to 
the  Hotue  of  Lorda  against  any  jodgmeat  of 
the  Court  of  Saaion  finding  or  declaring  the 
HTcral  facts  established  by  the  proof;  6 
G«o.  IT.,  c.  120,  §  40.  Where  the  proof  is 
ttken  in  the  inferior  coart;,  the  Court  of 
Senon  must,  in  reviewing  the  decision,  and 
■betiwr  affirming  or  reversing  it,  specify  dis- 
tiaetly  in  their  judgment  the  facts  material 
to  the  caose  which  they  mean  to  decide, 
nek  jndgmNit,  in  so  far  as  relates  to  the 
bets,  having  the  effect  of  the  special  verdict 
of  a  jury  cooclusively  fixing  the  facts  so 
•pwifiwl;  A.;  and  see  17  D.  63,  6  BeU't 
Afptait,  394.  The  Court,  however,  uotwith- 
tttading  the  proof  has  beeo  taken  in  the 
infeTior  eonrt,  have  the  power  to  send  the 
MM  to  a  jury,  either  for  the  determination  of 
lbs  whole  cause  or  of  certain  facts  which 
tb«7  may  consider  not  to  have  been  eatiBfa«> 
lorily  proved ;  or  they  may  remit  the  case 
*ith  instructioas  back  to  the  court  below. 

The  note  of  advocation  of  an  interlocutory 
jndgmeDt  ordering  a  proof,  where  the  claim 
ucsedi  £40,  is  similar  to  that  in  the  case  of 
■  flnal  judgment,  although  no  caution  is  re- 
quired. It  contains  no  statement,  and  refers 
liBply  to  the  sectioD  of  the  statute ;  A.  S. 
lilt  Jaljr  1828,  S  6 ;  see  form  in  schedule 
2  to  A.  5.,  24iA  Dee.  1838.  But  it  must 
MB  throngb  the  Bill-Chamber ;  Corri/,  12th 
July,  1842,  4  D.  1514,  the  provision  in  §  10 
«f  i.  St  1838,  ordering  the  procedure  in  this 
diM  of  cases  to  be  the  same  as  in  advo- 
cslians  of  final  judgments,  not  being  suffi- 
««nt  to  dispense  with  the  statutory  direction 
of  the  Judicature  Act.  If  the  claim  is  not 
BBplj  pecuniary,  so  as  to  show  that  it  is  in 
nine  above  £40,  the  party  wishing  to  advo- 
cate must  ^ply  by  petition  (duly  intimated 
to  the  opposite  party)  to  the  inferior  judge 
[or  leave,  and,  if  required  by  the  judge,  be 
■Bit  make  a  solemn  judicial  declaration  that 
the  claim  is  of  the  true  value  of  £40  and 
■pMirdi;  and  leave  being  granted  and  proved 
I7  a  certificate  to  that  eETect  from  the  clerk 
rf  Court,  the  note  of  advocation  may  be  pre- 
sorted; A.  S.  lift  Julff  1828,  5  5.  After 
the  date  of  the  interlocutor  allowing  a  proof, 
■either  party  can  proceed  to  proof  before  the 
Mpiry  of  fifteen  free  days  (thirty  for  Ork- 
■•J  and  Shetland),  in  order  to  give  time  for 
u  idTocation  ;  but,  unless  the  passing  of  the 
Bote  be  intimated  within  said  periods,  the 
pwtf  will  proceed,  and  advocation  become 
■sni&peteDt.  Of  consent  it  may  be  taken 
without  any  delay;  A.  S.  lOA  Afy  1839, 
{126. 

Ab  order  upon  a  par^  to  undergo  a  jndi- 
(ist  «umia&ti<m  is  Dot  a  proof  within  the 
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before  answer,  allowing  a  proof  tcnjito  vetju- 
rameaio,  has  not  been  held  sufficient  to  wai^ 
rant  an  advocation  under  this  section,  the 
Court  holding  that  the  proof  contemplated  by 
the  statute  was  a  proof  at  large,  or  protit  ae 
jure;  Hamilton,  10th  June  1837, 15  S.  1105. 
On  the  other  hand,  where  such  an  advocation 
has  been  competently  brought,  the  Court 
have  not  held  it  imperative  upon  them  to 
remit  the  case  to  a  jury ;  Sands,  20th  Jan. 
"■"■),  7  S.  290;  Baird,  9th  June  1830,  8  S. 
In  the  latter  case.  It  was  laid  down 
from  the  Bench,  that  the  Court  might,  if 
they  saw  cause,  allow  a  proof  without  a  jury, 
but  that,  unless  they  named  the  sheriff  as 
a  commissioner  to  lead  the  proof,  they  could 
not  remit  to  him.  Where,  in  a  esse  before  a 
Dean  of  Quild  Court,  a  remit  had  been  made 
to  tradesmen,  and  was  followed  by  their  ra- 
port  and  judicial  examination,  and  subse- 
quently a  proof  at  large  had  been  allowed, 
advocation  under  §  40  of  the  statute  was  held 
incompetent,  on  the  ground  that  a  party, 
after  allowing  a  fraction  of  proof  to  be  taken, 
is  not  entitled  to  come  forward  and  insist  for  a 
jury  trial ;  TuUock,  lOtb  March  1838, 16  S. 
983.  See  Maefarlan^a  Jwy  Practiee,  pp. 
20,  35. 

By  the  Service  of  Heirs  Act,  10  and  11 
Yict.,  c.  47,  §  17.  it  is  made  competent,  in 
cases  in  which  there  are  competing  petitions 
conjoined,  or  in  which  any  person  has  ap- 
peared to  oppose  a  petition,  for  any  of  the 
parties,  at  any  time  before  the  proof  is  begun 
to  be  taken,  to  present  a  note  of  advocation, 
praying  the  Court  to  advocate  the  proceed- 
ings, in  order  that  the  case  may  be  tried  by 
jury.  This  note  is  to  be  proceeded  with  in 
like  manner  as  notes  of  advocation  under 
§  40  of  the  Judicature  Act.  If  it  appear 
proper  that  the  case  be  tried  by  jury,  the  pro- 
ceedings are  to  be  in  the  usual  form.  A 
record  may  be  ordered  to  he  made  up  in  the 
Court  of  Session,  at  least  where  there  has 
been  no  closed  record  In  the  Sheriff  Court ; 
Livingstone,  25th  Nov.  1853,  16  D.  104. 
Where  a  verdict  has  been  found  in  favour  of 
a  petitioner,  the  Court  must,  at  the  sams 
time  with  applying  such  verdict,  remit  to  the 
Sheriff  with  instructions  to  pronounce  decree 
of  service. 

Advocation  of  Brieves  and  PetUiom  for  Ser- 
vice 0/  Heirs. — All  questions  originating  in 
brieves  for  services  must  be  brought  in  the 
first  instance  before  the  inferior  judge,  to 
whom  the  brieve  is  directed.  Where  any 
difficulty  occurred,  or  injustice  had  been  done, 
in  the  course  of  the  proceedings,  it  was,  under 
the  old  practice,  by  an  advocation  of  brieves 
to  the  macers  that  the  remedy  was  sought. 
In  the  service  of  an  heir,  in  certain  cases,  the 
Lord  Ordinary  on  the  Bills  was  In  use  also  to 
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suthoriEe  commission  to  be  granted  to  the 
mncera  id  the  first  ingtance,  and  the  brieves 
to  be  directed  to  them  as  sherifis  ia  that 
part.  This  was  also  sometimeB  done 
brieves  of  cognition  ;  Beveridgt  on  Biil-Cham- 
fc*r,59.  By  14  2Geo.  IV.,c.38,  themacer's 
jarisdiction  was  abolished ;  and  such  special 
commissions  were  subsequently  granted,  and 
brieves  issued,  to  the  Sheriff  of  Edinbui^h. 
That  act  provided,  that  in  all  cases  of  compe- 
tition of  brieves,  or  where  a  party  claimed 
right  to  oppose  a  service,  eitlier  party  might 
apply  for  andobtain  advocation  of  the  brieves 
to  the  Court  of  Session,  either  from  an  in- 
ferior judge,  or  from  the  Sheriff  of  Edin- 
burgh acting  under  special  commission.  The 
provisions  of  50  Geo.  III.,o.  112  (see  tnpra), 
have  been  held  not  to  apply  to  these  advoca- 
tions, a  brieve  being  competently  advocated 
before  any  procedure  under  it.  By  1  &  2  Vict, 
c.  86,  §  2,  it  was  enacted,  that,  in  competi- 
tions of  brieves,  as  well  as  where  a  party 
claiming  right  to  appear  and  oppose  a  service 
had  made  appearance,  it  should  be  lawful 
to  any  party  to  remove  the  cause  to  the 
Conrt  of  Session  by  written  note  of  advoca- 
tion, to  be  laid  before  a  Lord  Ordinary  named 
therein,  who  should  advocate  the  brieve,  and 
be  jndgeinthe  service.  By  10  and  11  Vict., 
0.  47i  the  old  mode  of  prncednre  in  the  ser- 
vice of  heirs  was  entirely  altered.  That  sta- 
tute abolished  the  use  of  brieves  in  such  cases, 
instituting  in  their  stead  the  petition  for  ser- 
vice, directed  either  to  a  new  officer,  called  the 
Sheriff  of  Chancery,  or  to  the  Sheriff  of  the 
connty  within  which tfaedeceased  had  hisdomi 
cile,or  the  lands  aresitnated.  It  enacts  in  §  H , 
that,  where  the  Sheriff  has  refused  to  serve 
»  petitioner,  or  dismissed  his  petition,  or  re- 
pelled the  objection  of  an  opposing  party,  it 
shall  helawful  to  bringthe  judgment  under  re- 
view by  note  of  advocation.  It  must  be  pre- 
■ented  fifteen,  or,  in  the  case  of  Orkney  and 
Shetland,  thirty,  days  from  the  date  of  the 
judgment ;  and  if  the  judgment  was  pro- 
nounced after  opposition  duly  entered,  or  in 
competition,  the  note  must  be  iutimated  to  the 
opposite  party,  and  a  bond  of  caution  lodged 
with  the  Slieriff  Clerk ;  ibid.  The  pro- 
cedure is  the  same  as  in  advocations  of  final 
judgments.  The  Court  may  order  additional 
evidence,  or  remit  to  the  Sheriff  to  take  it, 
or  appoint  the  case  to  be  tried  by  jnry. 
When  the  petitioner  succeeds  in  his  advo- 
cation, the  Court  is  required  to  remit  back  to 
the  Sheriff  to  pronounce  a  decree  of  service. 
Where  no  appearance  has  been  made  before 
the  Sheriff,  a  decree  of  service  can  only  be 
challenged  by  reduction ;  Aid,  See  Jvrid. 
Sfylet,  i.  298.  See  also  tupra,  Adooeaiimt 
viA  a  view  to  Jury  Trial,  m  fiM ;  iSAamf  s 
Prtu.  480  ;    Barclay't  Sheriff  Cwrt  Practice, 
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461;  Ertk.  vii.  tit.  8,  §  60,  etteq.;  Mor^M 
Notes  on  Sta^,  ccelixvi. 

All  notes  of  advocations  not  specially  pro- 
vided for  in  1  and  2  Vict.,  c.  86,  must  be 
presented  in  the  Bill-Chamber,  and  have  a 
statement  of  facts  annexed.  The  procedure 
therein,  after  passing  the  note,  is  the  same 
as  in  advocations  of  interlocutory  judgmenta  ; 
§6. 

At  to  ^  procedure  in  Advoeationi  after  coU- 
iTtg  and  enrolment  in  the  wetUp  pritOeA  roil. — 
In  advocation  of  final  judgments,  where 
the  record  has  been  made  up  in  the  inferior 
court,  and  is  not  objected  to,  it  is  held  to  be 
in  point  of  fact  the  record  in  the  Court  of 
Session,  and  as  snch,  along  with  additional 
pleas  in  law,  which  it  is  competent  for  the 
parties  to  lodge,  is  declared  to  be  closed.  If 
it  be  alleged  that  the  record  has  been  im- 
properly  completed  in  the  conrt  below,  this 
must  be  distinctly  pleaded,  and  tbe  Lord 
Ordinary  may  order  a  new  record  to  be  made 
up;  see  A.  S.  Ulh  July  1828,  §§  25,  49. 
After  the  record  has  been  closed,  the  Lord 
Ordinary,  if  it  appear  that  it  has  been  im- 
properly made  ap  in  the  inferior  court,  ma; 
open  it  up,  and  order  a  new  record,  or 
remit  to  the  inferior  judge,  with  instmctiona 
to  that  effect ;  ibid.,  §  52.  In  advocations 
other  than  those  of  final  judgments,  the  rea- 
sons of  advocation  and  answers  are  ordered 
to  be  revised,  if  tbe  advocator  is  not  ready 
to  close,  or  condescendence  and  answers  may 
be  ordered,  and  the  cause  thereafter  proceeds 
as  in  ordinary  actions,  in  terms  of  the  provi- 
sions of  the  Court  of  Session  Act,  1  and  2 
Vict.,  c.  86,  55  3, 4. 6 ;  13  and  14  Vict.,  c  36, 
5  9-  Such  is  the  earlier  and  the  general 
mode  of  procedure ;  but,  by  recent  enacb- 
menla,  advocations  may,  after  enrolment,  take 
a  different  course:— (l.)  In  an  advocation 
where  the  record  has  been  closed  and  proof 
led  in  the  inferior  court,  the  Lord  Ordinary 
before  whom  it  is  enrolled  may,  at  the  first 
calling,  if  moved  to  that  effect,  remwt  the 
case  to  the  Inner  House,  13  and  14  Vict.,  c. 
5  3^-  An  oath  on  reference  is  not  "  a 
proof'  within  the  meaning  of  this  section  ; 
Sta^.  28th  January  1851, 13  i>.  543.  If  the 
case  be  not  so  removed,  the  advocation  moat 
its  course  before  the  Lord  Ordinary,  hia 
decision  being  reviewable  in  the  Inner  House. 
The  same  statute  gives  in  all  advocations, 
except  in  the  case  of  counter  conjoined  pro- 
cesses, or  of  competitions,  or  advocations  of 
brieves,  to  the  pursuer  or  petitioner  in  the 
inferior  court  the  privilege  of  fixing  tbe 
Lord  Ordinary  and  Division  of  tbe  Court  to 
whom  the  process  shall  belong.  This  must 
be  done  not  later  than  the  twelfth  day  from 
the  date  of  the  intimation  of  the  note,  and 
notice  of  its  receipt  by  a  clerk  of  the  Conrt 
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of  &Mn<m,  to  the  reBpoodent,  or  not  later 
than  the  twelfth  day  from  the  date  of  the 
ftmng  of  the  note,  §  33.  (2.)  Tho  privilege 
csoferred  npon  adToeatioDS  after  concluded 
pnef  hae  been  extended  to  all  adTocations, 
K  (hat  either  party  may,  at  the  Snt  calling, 
■ere  for  the  removal  of  the  case  to  the  Inner 
Hook  by  report,  16  uid  17  Vict.,  c.  86,  §  25, 
u  eiplained  in  Baifour,  27th  Jannarj  1854, 
16  D.  413.  (3.)  Upon  any  advocation  being 
brought  before  a  Lord  Ordinary,  the  parties 
hare  it  in  their  power  to  enter  into  a  judicial 
contract,  whereby  they  coosent  to  his  judg- 
iMnt  being  final,  and  not  Rubjeet  to  review. 
Bat  the  ezprea  consent  of  both  parties  is  ne- 
eesaiy  for  this,  otherwise  tbe  case  proceeds 
is  conunon  form,  16  and  17  Vict.,  c.  66,  §  25, 
IS  aiplained  iu  Balfour  npni. 

Where  the  jodgmeut  of  the  inferior  oonrt 
■  sffinaed,  the  form  of  the  nltimate  interlo- 
cnter  is  to  "  remit  simfUciter"  to  the  inferior 
jodge,  with  a  finding  and  decemiture  for  ei- 
peHsa.  Wb«-e  the  jadgment  is  altered,  an 
interlocutor  is  pronounced,  advocating  the 
(SME,  and  altering  or  varying  the  jadgment, 
M  the  justice  of  the  esse  may  require ;  or  a 
rsnit  may  be  made  with  instructions  without 
sdreeating  the  canae.  It  is  always  compe- 
tent to  find  the  adTocal«r  entitled  to  tbe  ex- 
panses incnrred,  not  only  io  the  Supreme, 
bat  also  in  the  inferior  court. 

la  advocatioBi  of  interlocutors  pronouoced 
by  sheri&,  it  is  competent  to  tne  inferior 
jiUge,  on  the  application  of  either  party,  and 
kavmg  due  regard  to  the  eventual  issue  of 
the  eaoae,  to  pronounce  an  order  regulating 
the  taterm  possesnon.  This  order  is  not  sub- 
ject to  review,  except  by  the  Lord  Ordinary 
w  the  Conrt,  in  the  course  of  discuning  the 
sdvwxtiaD ;  6  Geo.  IV.,  c.  120,  §  42 ;  A  S. 
lltbJnly  1839,  6130. 

In  Xmirie  v.  hmx,  23d  May  1844,  6  D. 
1H5,  the  qoeation  was  discussed,  whether  an 
tlvoeation  brings  np  the  whole  cause  to  the 
«Aet  of  allowing  a  respondent,  without  any 
miBter  advoeation,  to  renew  pleas  which  had 
Um  nrnnfrmnfiil  in  the  court  bdow.  In 
that  case,  a  p«rty  who  had  gained  his  cause, 
bit  without  expenses,  presented,  with  the 
liew  <tf  obtaining  bis  expense  a  note  of  ad- 
Toettioo,  having  preSxed  the  whole  interto- 
oiten  in  the  cause.  No  counter  note  of  ad- 
•Kation  was  presented  by  the  nnsuccessful 
pirty,  who,  however,  in  a  reclaiming  note 
■gsust  the  judgment  of  tbe  Lord  Ordinary 
(*liidi  bad  advocated  the  cause),  craved  that 
tke  pnjer  of  his  original  petition  in  the  She- 
■iff  Court  should  be  granted.  The  opinioos 
•f  the  whole  Jndges  were  taken,  and  it  was 
Md  that,  to  enable  a  respondent  to  obtain  a 
nview  oi  pleas  nnsueceesfully  maint^ned  by 
Ua  n  the  inferior  court,  a  counter  advoca- 
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tion  at  his  instance  was  necessary.  This  rule, 
however,  was  held  to  apply  only  where  a  sub- 
stantive review  was  brought,  and  not  in  the 
matter  merely  of  expenses.  Accordingly, 
after  consulting  all  the  Judges,  it  was  de- 
cided in  JfurtiM^  v.  Broan,  8tb  March  1832, 
10  S.  445,  that,  though  a  sheriff  had  found 
no  expenses  due,  and  the  party  uosucoeesful 
on  the  merits  had  brought  an  advocation, 
hut  there  was  no  counter  advocation  as  to 
expenses,  it  was  nevertheless  competent  to 
award  the  expenses  in  tho  Sheriff  Court  in 
favour  of  the  respondents.  It  is  enacted  by 
16  and  17  Vict.,  c.  80,  §  24,  that  when  any 
interlocutor  of  an  inferior  judge  is  brought 
under  review  of  the  Court  of  Session,  it  is 
competent  for  that  Court  also  to  review  all 
tbe  previous  interlocutors  pronouoced  in  the 
cause.  See,  on  the  subject  of  this  article  ge- 
nerally, ShaaSt  Practice,  i.  440  ;  Shand't  Di- 
gest of  Court  of  Sation  Act;  Barclat^s  Sheriff 
Court  Practice,  447  ;  Stair,  B.  iv.  tit.  i.  S  31, 
et  seq.,  and  tit.  37,  §  5,  e(  Mq.;  More'*  Notet, 
ccciciii. ;  EnUne,  iv.  2,  5  40,  a  leq, ;  Banktoa, 
vol.  ii.  p.  671,  et  teq, ;  Sieinton't  AbridgmeiU, 
h.  t. ;  Kamet'  Stat.  K  t. ;  W-Uwn'g  SlatiOe  law, 
h.  t. ;  Brovm'i  Syn.  h.  (.,  and  p.  454  ;  Beo&- 
ridge  on  the  BiU  ChatrAer,  53,  et  seq.;  Mof 
farlane't  Jury  Prac. ;  Jurid.  Sli/U».  See  also 
Suepetuion.  Calling  of  Advoeatioit.  Reatons  nf 
Advoeaiion. 
Adrocatioii  ftad  Interdict.  See  Interdict, 
AdTOoatum  of  Brierea.  See  Advocation. 
Advocatiim  in  Justiciary.  See  BSl  of  Ad- 
vocation in  Juttieiary. 

AdTOMtio  Eocleals;  an  old  law  term, 
signifying  the  right  of  patronage,  or  the  title 
and  right  to  present  to  a  vacant  cbnrch. 
Skene,  h.  t. 

AdvowMB;  an  English  law  term,  signi- 
fying the  right  of  presentation  to  a  oburob 
or  benefice.    TonUins,  i.  t. 

.gdiflcatnm  solo  oedit;  a  Roman  law 
maxim,  usually  applied  to  the  case  where  one 
has  built  a  bouse  on  tbe  property  of  another; 
and  importing  that  the  building  belongs  to 
the  proprietor  of  tbe  ground  on  which  it  is 
built    See  A^wtction.    Accetiion. 

ASRbaob  ;  the  plighting  of  troth  between  a 
man  and  a  woman  upon  an  agreement  of  mar- 
riaee.     Tomlins,  b.  t. 

Affidatio ;  used  iu  the  Begiam  M<0e»taici>t 
to  signify  mutual  faith  and  obligation  to 
fidelity,  as  between  husband  and  wife,  snpe- 
'  ir  and  Tsssal,  and  the  like.  SkeM,  h.  t. 
Affid&Tit(  an  oath  in  writing,  or  a  de- 
claration to  tbe  truth  of  which  an  oath  is 
sworn  before  a  person  legally  authorised  to 
administer  an  oath.  In  Engl&nil,  affidavits 
are  necessary  in  a  variety  of  cases,  in  order 
to  bring  facte  under  the  cognizance  of  conrts 
of  justice.    Where  evidence  in  England  is  to 


be  acted  on  by  juries,  it  is  given  by  oral  testi- 
mony; where  it  is  to  inform  a  court  or  judge, 
it  is  usually  reduced  to  the  form  of  an  affido- 
Tit.  In  point  of  form,  an  English  affidavit, 
if  in  a  depending  Euit,  sets  out  with  the 
names  of  the  parties.  The  name  and  descrip- 
tion of  the  party  making  the  affidavit  are 
then  written  at  length,  and  he  signs  it  at  the 
foot;  and  the  paper  being  shown  to  him,  he 
is  requested  to  swear  to  his  name  and  band- 
writing,  and  that  the  contents  of  the  paper 
are  true.  The  affidavit  closes  with  the  Jur^, 
specifying  the  officer  before  whom,  and  where, 
and  when,  the  affidavit  wm  sworn.  This  is 
signed  by  the  officer  or  magistrate.  If  the 
aSdavit  be  sworn  in  open  court,  that  circum- 
stance is  mentioned  in  the  jural,  and  no  offi- 
cer is  named.  In  Scotland,  voluntary  affida- 
vits are  not,  generally  speaking,  admissible  as 
evidence,  or  at  all  countenanced,  because  they 
are  emitted  ex  parte,  and  there  is  no  opportu- 
nity for  cross-examination ;  but  to  this  rule 
there  are  exceptions ;  e.  g.,  the  Bankrupt  Sta- 
tute requires  claimants  to  lodge  their  claims 
with  affidavits,  or  oaths  of  verity.  Such 
affidavit,  when  not  framed  according  to  sta- 
tute, may  be  rectified,  hut  the  amendment 
must  have  the  sanction  of  an  oath ;  Qib- 
ton,  17th  Dec.  1653 ;  16  D.  233.  So  also, 
according  t«  the  form  of  process  in  jury 
trial,  certain  motions  for  delaying  the  trial, 
examining  old  or  absent  witnesses,  and  the 
like,  can  only  be  made  on  affidavit  by  the 
agent  for  the  party  as  to  the  truth  of  the 
facts  on  which  the  application  rests ;  A.  S. 
lOtt  Feb.  1841,  §§  17,  25.  In  applications 
also  under  the  Entail  Amendment  Act,  11 
and  12  Vict.,  c.  36,  §  6,  a  petitioner  most 
lodge  an  affidavit  as  to  the  debts  affecting  the 
estate,  tAchnical  objections  t«  which  affidavit 
are  obviated  by  16  and  17  Vict,  c.  94,  §  1. 
In  like  manner,  at  common  law,  an  affidavit 
is  required  in  applications  for  oieitbilto/u^iE 
warrants.  Many  other  instances  might  be 
given,  such,  for  example,  as  the  affidavits 
required  from  half-pay  naval  and  military 
officers :  as  to  all  which  it  may  be  observed 
generally,  that  such  affidavits  are  what 
are  called  matters  of  voluntary  jurisdic- 
tion, and  consequently  the  magistrate  admi- 
nistering the  oath  may  do  so  beyond  the 
limits  of  his  territorial  jurisdiction.  Nay,  it 
has  been  held  that  a  Scotch  justice  may  take 
an  affidavit  under  the  Entail  Amendment  Act 
in  England,  or  in  any  part  of  Her  Majesty's 
dominions  within  the  jurisdiction  of  the  Great 
Seal ;  Kerr,  12th  June  1852, 1  Macquem,  736. 
The  statute,  5  and  6  Will.  IV.,  c.  62,  was 
passed  to  check  the  unneceeaary  use  of  oaths 
and  affidavits.  Among  other  cases  to  which 
this  act  does  not  apply,  are  oaths  or  affidavits 
in  judicial  proceedings ;  and,  by  a  suWqnent 


APP 

statute,  6  and  7  Will.  IV.,  c.  43,  it  was  fur- 
ther declared  not  to  extend  to  ratifications  by 
married  women.  By  6  and  7  Vict.,  c.  82,  the 
Lord  Chancellor  of  England  is  empowered 
to  grant  commiesioos  for  taking  affidavits, 
affirmations,  and  declarations,  in  Scotland, 
and  persons  wilfully  swearing  falsely  in  any 
affidavit,  &c,  so  taken,  are  liable  in  the  pe- 
nalties of  perjury.  See  Barelaj/'t  Jutlice  of 
Peace,  h.  t. ;  BwM  on  Crimes,  p.  370  ;  SelPs 
Note*,  pp.  95,  97  ;  Diekton  on  Evidence,  p.  54  ; 
Tomlim,  h.  t,  d-c.  See  Bani.  ii.  650  ;  BelTs 
Com.  ii.  48, 336;  Sutw't Digest;  Jtuid.  Stylet. 
See  also  Oath  of  Veriti/.  English  D^t.  Claim. 
A^rmation.     Oaths.     Ratifieaiion, 

Affinity ;  is  the  relationship  ariung  from 
marriage  between  the  husband  and  the  blood 
relations  of  the  wife,  and  between  the  wifa 
and  the  blood  relations  of  the  hnsbond. 
Thus,  the  relations  of  the  husband  stand  in 
the  same  degree  of  affinity  to  the  wife  in 
which  they  are  related  to  the  husband  by 
consanguinity.  But  there  is  no  affinity  b^ 
tween  the  kinsmen  themselves.  Thus,  the 
husband's  brother  and  the  wife's  sister  have 
no  affinity.  That  species  of  connection  has 
received  the  name  of  a^nitas  a^nHatis,  a  term 
borrowed  from  the  Roman  law ;  and  is  not  by 
our  law  on  impediment  to  marriage  in  any 
circumstanoea,  although  it  was  so  by  the  Ro- 
man  law,  when  the  parties  were  in  the  direct 
line.  Stair,  6.  i.  tit.  9,  §  15 ;  Mr  More'* 
Notes,  p.  XV.  and  ccclxvii. ;  ErsL  B.  i.  tit.  4, 
S§  8  and  9 ;  Bank.  vol.  i.  pp.  118  and  133  ; 
vol.  ii.  p.  646  ;  BeWs  Priae.  §  1527  ;  Hutch. 
Justice  of  Peace,  vol.  ii.  pp.  207,  266  ;  Tail  on 
Evidence,  pp.  364,  374,  3d  edit. ;  Ertk.  Princ 
11th  edit.,  p.  69. 

Affirm ft.nti  Inoombit  Probatio ;  a  Latin 
maxim,  inferring  that  the  negative  of  an  as- 
sertion is  presumed  to  be  true,  and  that  tha 
onus  probandi  lies  on  the  party  making  the 
averment.  This  abstract  proposition,  how- 
ever, is  necessarily  controlled  by  the  operation 
of  various  legal  principles  and  presumptions. 
Hence,  nothing  is  more  common  than  for  a 
party  to  rest  his  case  on  an  averment  which 
it  is  not  legally  incumbent  on  him  to  prove, 
but  which,  on  the  contrary,  it  lies  on  his  an- 
tagonist to  redargue.  Stair,  B.  iv,  tit.  3d, 
§  4  ;  Vidnwn  on  ^dence,  p.  3,    See  PresHmp- 

Affirmatioa.  By  the  statutes  3  and  4 
Will.  IV.,  c.  49 ;  3  and  4  Will.  IV.,  c.  82  ; 
and  1  and  2  Vict,,  c.  77,  Quakers  and  Mora- 
vians, and  persons  who  had  been  of  either  of 
these  persuasions,  as  also  persons  belonging 
to  the  sect  called  Separatists,  who,  from  con- 
scientious seruples,  refuse  to  take  an  oath  ia 
courts  of  justice,  and  on  other  occasions,  are 
permitted,  in  lieu  of  an  oath,  both  in  civil 
and  criminal  coses,  to  make  a  solemn  affinua- 
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Uoo  according  to  a  statntorj  fonnnla.  Tbe 
fbratnla  ii,  "  I  do  Bolomnly ,  sineorely,  and 
tralj  decUre  aod  affirm ;"  and  in  the  case  of 
S^wvttitf,  the  Btatntorj  affirmation  farther 
bun  to  be  made,  "  In  the  presence  of  Al- 
nightj  Cbd."  These  afflnnatiomi  are  de- 
clued  to  hare  the  effect  of  an  oath,  "  in  all 
plama,  and  for  all  parpoees  whatsoever,  where 
«D  oath  is  or  shall  be  required,"  either  at 
common  lav  or  b;  statute.  The  penalty  of 
afllnning  or  declaring  falsely  is  tbe  same  as 
in  the  case  of  peijury.  There  is  also  a  sta- 
totory  form  of  affirmation  in  lien  of  the  oath 
of  abjuration.  The  priyilege  of  substituting 
a  solemn  affirmation  or  declaration  instead  of 
•o  oath  has,  by  18  Vict.,  c.  25,  been  extended 
to  the  caae  of  all  persons  called  as  witnesses 
in  sny  court  of  ciril  judicature,  or  requiring 
or  desiring  to  make  an  affidavit  or  deposition, 
vho  shall  refuse  or  be  unwilling,  from  alleged 
eoDsdentioua  motives,  to  be  sworn.  The  judge 
mntt,  however,  be  satisfied  of  the  sincerity  of 
the  refusal.  The  statute  prescribes  the  for- 
Dnla  of  the  affirmation,  and  &  false  affirma- 
tioD  is  declared  to  infer  the  pains  of  per- 
jnrj,  DiekiOH  m  Evidence,  p.  979  ;  Hume  m 
Crma,  i.  p.  370  ;  ii.  p.  376  ;  Erdc.  B.  iv.  tit. 
2,  S  28,  and  note;  Bant.  vol.  ii.  p.  659,  §  15  ; 
M't  Com.  vol.  ii.  pp.  337,  389 ;  Banhy's 
Jvtke  of  Peace.  For  the  cases  in  which  affir- 
uations  are  Babstitated  for  oaths  or  affidavits, 
K«  Ott&t.  Ratijuation.  See  also  Quaker. 
AifireiglLtmeilt  See  Charter-Party. 
Ags.  A  person  is  said  to  be  of  law^l  age 
when  he  or  she  attains  majority,  or  the  age 
of  twenty-one  years  complete.  Tbe  earlier 
period  of  life  is  described  generally  as  mino- 
rity, but  is  sub-divided  into  pupilariU/,  which 
ntends  in  malee  to  foarteen  years,  and  in  fe- 
bsIm  to  twelve  years ;  and  puberlt/,  which  ez- 
tnds  from  the  termination  of  pupilarity  un- 
til tbe  attainment  of  majority.  A  minor  who 
hu  attained  puberty  may  make  oath  and 
giv«  eridfnce  as  a  witness.  No  one  under 
tbe  age  of  twenty-one  years  can  vote  at  an 
•Isetion  for  member  of  Parliament,  or  be 
elected  a  member ;  but  a  man  is  of  age  od 
the  day  preceding  his  twenty-first  birthday. 
(^umber'i  EUctim  Law,  h.  t. ;  Stair,  B.  i.  tit. 
5,  5  2,  and  B.  iv.  tit.  43,  §  7  ;  Mr  Mor^i 
A'ota,  p.  cccexi.;  Ertk.  B.  i.  tit.  7,  §  36 ; 
Baak.  vol.  i.  pp.  46  and  113  ;  vol.  ii.  p.  645; 
vsL  iii.  p.  47  ;  Maefarlatufi  Jnry  Practice,  p. 
S26.  See  Minor.  Pupil.  Tutor.  Cwwiwy. 
Factor.    Evidence. 

Agent.  An  agent  may  be  defined  gene- 
rall;  as  one  whom  another  puts  in  his  place, 
■sd  snthorizes  or  delegates  to  trausact  busi- 
Msi  for  him,  and,  within  the  limits  of  the 
particalar  business  to  which  the  agency  or 
BuiHlate  extends,  to  bind  his  constituent.  The 
rights  and  powen  of  mercantile  agents  will 
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be  found  explained  voce  Factor.    See  also  Man- 
date.    Prineiptd  and  Agent. 

A^ent  and  Client  Under  this  title,  in  tinr 
dictionaries  and  digests,  are  classed  a  very 
comprehensive  series  of  cases,  embracing  all 
those  questions  which  have  arisen  as  to  tho 
responsibilities,  duties,  and  privileges  of  law 
agents  in  the  conduct  of  the  business  of  their 
clients.  Oenernlly  speaking,  a  law  ^ent 
is  presumed  to  have  competent  professional 
knowledge,  and  will  be  responsible  to  his  client 
for  the  consequencoa  of  professional  ignorance 
or  negligeoce  in  the  conduct  of  the  husinesa 
entrusted  to  him.  And,  on  the  other  hand, 
in  addition  to  his  claim  i^tnst  his  client  for 
payment  of  bisaccouat  of  expenses,  a  law  agent 
has  a  preference,  of  the  nature  of  hypothec, 
over  the  expenses  of  process,  where  awarded 
or  likely  to  be  awarded  against  the  opposite 
party  in  tbe  suit,  of  which  right  the  agent 
cannot  be  deprived  by  any  arrangement  be- 
tween tbe  parties  to  the  cause.  The  agent 
has  also  a  preference  by  retention  over  the 
papers  and  title-deeds  of  his  client,  which 
have  come  lawfully  into  his  custody,  nntil 
satisfied  for  the  account  of  his  business,  or 
professional  account.  A  law  agent  is  not 
liable  for  damages  on  account  of  an  error 
committed  by  him,  unless  the  error  amount 
to  gross  ignorance  or  negligence,  and  the  state 
of  this  taw  at  the  time  that  the  error  was 
committed  will  be  an  element  in  the  consider- 
ation.  In  order  to  recover  damages,  it  is  Dot 
enough  to  show  that  something  which  the 
agent  was  employed  to  do  has  not  had  the 
effect  which  was  expected  from  it.  It  is  in- 
cumbent on  the  employer  to  show  an  act  of 
gross  ignorance,  such  as  could  not  have  been 
committed  by  any  other  ordinarily  informed 
member  of  the  profession.  InPuroesv.iaBiW/, 
it  was  observed  in  the  House  of  Lords,  that  it 
was  of  the  very  essence  of  an  action  against  a 
professional  person  by  his  employer,  that  there 
should  be  gross  ignorance ;  that  the  man  who 
had  undertaken  to  perform  a  duty  of  an  at- 
tomey,  or  of  a  surgeon,  or  apothecary,  as 
tbe  case  might  he,  should  have  undertaken  to 
discharge  a  duty  professionally  for  which  be 
was  ill  qualified,  or,  if  not  ill  qualified  to  dis- 
chai^  it,  which  he  had  bo  negligently  dis- 
obeyed, as  to  damnify  his  employer,  or  de- 
prive him  of  the  benefit  which  he  had  a  right 
to  expect  from  employing  him ;  handed  r. 
Purvee,  4  D.  1300;  reversed,  4  Bell,  46; 
Cook  V,  Fakoner't  R<fre*entative»,  6  D.  149. 
In  Thompttin  v.  Damdton,  12  D.  179,  the  agent 
of  a  trust,  who  was  himself  a  trustee,  sold  a 
subject  held  by  the  trustees  in  security  of  a 
debt,  in  virtue  of  the  powers  contained  in  tho 
bond  and  disposition  in  security  in  their 
favour.  The  articles  of  roup  stipulated  that 
the  purchaser  should  find  security  for  the 


42  AOB 

price  within  three  weeks,  failing  which  the 
expoBers  were  entitled  to  bring  the  subject  to 
a  aecond  sale.  The  subject  was  boaght  by 
the  debtor  himself,  and  the  agent  failed  to 
demand  security,  or  to  expose  the  sabjects  a 
second  time.  Several  years  after  the  agent's 
death,  and  before  the  debt  was  paid,  the  detitor 
became  bankrupt,  and  the  subject  having 
proved  insufficient  for  payment  of  the  debt, 
the  agent's  representative  was  found  liable  to 
make  up  the  deficiency.  On  appeal,  the  judg- 
ment was  affirmed,  but  in  the  House  of  Lords 
the  judgment  appears  to  have  been  rested  on 
the  circumstance  of  the  agent  being  a  trustee 
rather  than  on  the  ground  of  agency.  Lord 
St  Leonards,  G. — "  No  man  can  be  permitted 
to  sell  an  estate  aa  a  trustee,  and  then  leave 
it  optional  whether  that  sale  shall  or  shall 
not  be  completed  by  payment  of  the  purchase- 
money,  lie  is  bound,  from  the  very  necessity 
of  the  transaction,  if  he  does  not  himself  find 
the  money,  t«  pursue  the  matter  until  he  has 
brought  it  to  a  satj^ctory  conclusion.  The 
act  of  Mr  Thompson,  therefore,  wss  an  intro- 
mission which  bound  him  to  answer  for  his 
neglect;  and  I  am  clearly  of  opinion,  that  this 
was  a  manifest  and  gross  breach  of  trust." 
1  MacquMn,  236.  See  on  the  subject  of  this 
article  generally,  Ersi.  B.  iii.  tit.  3,  §  33, 
§  37  ;  B.  iv.  tit.  2,  §  25,  and  Notes  by  Mr 
Ivory;  Bank.  vol.  ii.  pp.  491  and  602  ;  BtlPt 
Com.  vol.  i.  p.  460  ;  vol.  ii.  p.  325,  111,  5th 
edit. ;  BeU't  Prine.  §5 1388, 1437  ;  BeWs  lUust. 
ib. ;  Kamaf  Slat.  Late  abridg.  ft.  t.;  Shaw's 
Digest,  h,  I. ;  Shand's  Praetice ;  ifae/arlatie's 
Jury  Praetict,  pp.  55,  143,  166,  291 ;  Tail  on 
Evidence,  pp.  180,  367,  384,  487  ;  Dickson  on 
Evidence;  ifuii»,  ii.  338.  See  also  Hgpothee. 
Retention.  Clerk  to  the  Sigrtet.  Solieilor. 
Agent  and  Frinoipal.     See  Principal  and 

Agistment;  in  the  law  of  England,  is  where 
other  men's  cattle  are  taken  into  any  ground 
to  pasture  at  so  mueh  per  week.  Tontlins,  h.  t. 
See  Grass-maUl. 

Agnate.  Agnates,  in  the  law  of  Scotland, 
are  those  related  through  the  Gather,  as  cog< 
nates  are  those  related  through  the  mother. 
Stair,  B.  ill.  t.  4,  §  8  ;  Ersk.  B.  i.  t.  7,  §  4  ; 
Ertk.  Priae.  11th  edit.  87;  BeWs  Princ  gj 
2078,  2118. 

Agreement ;  a  mutual  bargain  or  coatract. 
In  a  legal  sense,  this  term  may  be  applied 
generally  to  all  those  contracts  in  which  tvo 
or  more  parties  mutually  consent  to  perform 
any  lawful  act,  or  to  implement  towards  each 
other  such  engagements  as  the  law  will  en- 
force.    See  Consent.     Contract.     Obliyalioit, 

Aid,  Extent  in.    See  ExUnt. 

Alba  Finna.  In  the  language  of  the  feu- 
dal law,  albafirma  is  meney-rent,  in  contradis- 
tinctioo  to  rent  in  victual.    In  bluich  char- 
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ters,  where  the  doty  consists  of  some  triSii^ 
payment  in  acknowledgmeut  of  the  right  of 
superiority,  it  is  usually  expressed  to  be  no- 
mine albcejirmcs,  and  it  is  also  usual  to  add 
the  words,  si  petalur  lantum  ;  by  which,  if  the 
duty  be  not  demanded  within  the  year,  the 
right  to  demand  it  is  lost.  &ti:.B.  ii.  tit.4,§7. 

Alderman ;  an  associate  to  the  civil  magis- 
trates of  an  English  city  or  town  corporate. 
He  ought  to  be  resident  in  the  place.  The 
aldermen  of  London  are  exempt  Irom  serriog 
in  inferior  offices,  or  on  juries  or  assixes.  Al- 
deman  wss  a  degree  of  nobility  amongst  the 
Saxons  :  literally,  it  imports  no  more  than  a 
senior  or  elder.     Toedint,  h.  I. 

Ale ;  anciently  could  not  he  imported  and 
sold  within  a  barony  without  the  consent  of 
the  baron.    Brek.  B.  ii.  t.  6,  §  8. 

Alekoniet;  are  not  allowed  to  be  kept 
withoutalicense  obtained  from  justices  of  the 
peace,  or  other  magistrates  empowered  to 
grant  them  ;  act  44  Gieo.111.,  c.  55,  §  5,  &e.  ; 
48  Qeo.  III.,  c.  143,  lit.  Persons  engaged  in 
collecting  the  al»4utieB  are  not  eligible  as 
members  of  Parliament;  Chambei't  Diet.  h.  t. 
See  also  Stnint.  Abridg.  h.  L ;  Hunter's  Land- 
lord and  Tenant,  p.  757  ;  Bell  on  Leases,  vol.  i. 
p.  342, 4th  edit. ;  Sateheson's  Justice  of  Peace, 
vol.  i.  p.  364,  ii.  p.  330,  ill  p.  301 ;  Taifa 
Justice  of  Peace,  h.  t. ;  Blair's  Justice  of  Peace, 
h.t.;  9  Geo.  jr.  c.  58, 

Aliaa.  Alias  dictus.  Where  a  party, 
either  in  a  civil  or  criminal  process,  is  known 
by  several  names,  be  is,  as  it  is  technically 
expressed,  described  by  an  aUat  dietut;  e.  g. 
"  John  White,  aXias  (otherwise  called)  Huffy 
Wiiite."     Tomlins,  h.  t. 

Alihi;  eUowbere.  In  criminal  proeecn- 
tious,  this  term  is  used  to  express  the  panel's 
defence  of  having  been  in  a  different  place, 
at  the  time  libelled,  from  that  in  which  the 
crime  was  committed.  Of  course,  when  true, 
this  defence  is  the  best  proof  of  innocence  ; 
but  there  are  several  reasons  for  regarding  it 
with  suspicion.  1.  The  aiibioSen  the  readiest 
and  most  obvious  opportunity  for  false  eri- 
dence.  2.  When  the  prosecutor's  evidence  is 
direct,  there  is  a  necessary  discrepancy  be- 
tween it  and  that  which  is  brought  to  establish 
the  aUbi.  3.  Time  is  not  very  apparent,  and 
is  seldom  regarded,  except  when  the  witness's 
attention  has  been  called  to  it  by  some  cir- 
cumstance. Hence,  the  witness's  having  par- 
ticularly notod  it  is  in  general  not  very  pro- 
bable. When,  therefore,  a  witness  speaks 
pointedly  as  to  time,  it  is  of  importance  to 
ascertain  his  reasons  for  having  observed  and 
remembered  it  so  exactly.  In  cases  where 
the  prosecutor  is  allowed  a  certain  degree  of 
latitude  in  charging  the  place  of  the  crime, 
if  the  panel  offer  a  proof  of  alibi,  the  prcae- 
cutor  must  bring  evidence  of  the  precise  place 
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•bm  the  act  wa*  committed,  that  the  jnrj 
uj  know  whethar  the  proof  of  alibi  meets 
the  depositioiiB  on  the  other  aide ;  conae' 
qntBtlj,  a  broad  or  alternative  charge  has  no 
rfect  in  excluding  an  aUbt,  where  such  a  proof 
it  utorallj  applicable.  The  chat^  of  time 
it,  bj  uniform  practice,  extended  to  three 
Boalhi ;  but  thia  most,  in  like  manner,  be 
pveiMt;  filed,  when  an  aiibi  is  pleaded  for 
put  of  the  time,  la  regard  to  those  crimes, 
the  place  of  committing  which  is  immaterial, 
%  proof  of  diibi  will  be  of  no  avail,  as  e.  g.  the 
ict  of  f^rioating  the  plates,  or  of  throwing 
off  the  ipnrioiu  note*  in  a  case  of  forgery. 
Tb«  plea  of  aUbi  a  a  special  defence,  of  which 
iatioiatiim  mnat  be  given  at  latest  on  the  day 
pntioDi  to  thai  of  the  trial ;  and,  in  order  to 
cnaUe  the  pablio  prosecutor  to  meet  such  a 
ibfeiMe,  it  must  be  minnte  in  its  gpecification 
of  the  place  where  the  panel  alleges  he  actu- 
illf  was  at  the  time  libelled.  Hunt,  ii.  206- 
224. 410-413  ;  Enk.  B.  iy.  tit.  4.  §  71 ;  Erik. 
i*rw.  11th  edit.  530  ;  Tait'i  Jyutkeof  Peau; 
iluM'tiVvc.ii.  369,  624, 

Alien;  one  bora  in  a  foreign  country  out 
ofilie^anee  to  the  British  Crown.  By  4  Geo. 
U.,e.21,  §  1,  all  children  bom  out  of  the  al- 
legiance of  the  CrownofG-reat  Britain,  whose 
hthenare  natural-bom  subjects  of  Britain 
tt  the  time  of  the  birth  of  such  children,  shall 
bebekltobenatnral-bomBubJect£,unl6sasuch 
falfaeri  have  bran  attainted  of  high  treason, 
or  ire  liable  to  the  peaalties  of  high  treason 
or  ftlony  incase  of  their  returning  to  Britain, 
or  are  in  the  actual  service  of  any  foreign 
wiaee  or  state  at  war  with  Great  Britain, 
fif  the  act  13  Geo.  III.,  c.  21,  §  1,  the  same 
pririlege  is  extended  to  all  persons  bom  out 
itfall^iance,  whose  fathers,  in  virtue  of  the 
fiimer  act,  are  to  be  deemed  natural  subjects, 
iltlicngh  their  mothers  are  aliens.  By  the 
act  7  and  8  Viet.,  c  66,  §  16,  t«  be  afterwards 
■ore  folly  referred  to,  women  married  to 
Mtaral-bMu  aabjecta  are  to  be  deemed  natu- 
ralized. To  be  considered  a  natural-bom 
ntJBct  under  tlie  first  of  these  statutes,  a 
penon  most  have  been  legitimate  from  his 
birth,  and  not  legitimated  jmt  eubteguem  ma- 
friaMi'sM  merely ;  for,  to  be  within  the  act, 
tlio  child  must  be  bom  to  a  British  father, 
vbilfl  a  bastard  is  filivt  nviliu* ;  S^eddtn  v, 
''4rKi,6  July  1854  ;  1  Macgneeii,  535.  The 
lOBiideration  of  the  whole  Court  was  given 
lotbeconBtmcttoaof  the  statutes  inregardto 
■lieu,  in  Dutulas  y.  Dundat,  15th  Nov.  1839, 
!  D.  31,  where  it  was  held,  that  a  domiciled 
^'■aerican,  bom  in  America  after  the  decla- 
ntim  of  independence,  and  whose  father  and 
pandfather,  though  British  BuLJecta,  had  ad- 
bored  to  the  United  States,  was  incapable, 
froB  alienage,  of  succeed  iog  to  a  Scotch  estate. 
'He  children  of  aliens,  if  bora  in  Britain,  are, 


ALI 


43 


generally  speaking,  natDTal-bom  subjects- 
Aliens  residing  in  any  place  surrendered  to 
Great  Britain  may  act  as  merchants,  &c.  on 
taking  the  oath  of  allegiance  ;  37  Geo.  III., 
c.  63,  S  5.  This  statute  saves  the  rights  of 
the  East  India  Company.  An  alien  enemy 
coming  into  this  kingdom,  and  taken  in  war, 
shall  suffer  death  by  the  martial  law.  No 
alien  can  be  returned  on  any  jury  in  a  trial 
between  subject  and  subject.  Aliens  are  sub- 
ject to  the  laws,  and,  in  the  greater  crimes, 
are  liable  to  the  ordinary  course  of  justice, 
although  it  seems  doubtful  whether  they  will 
be  punished  on  local  statutes. 

Th,e  influx  of  foreigners  to  Great  Britain  in 
1792  and  1?93,  caused  by  the  French  revo- 
lution, led  to  the  passing  of  various  acts  of 
Parliament,  known  by  the  name  of  the  Alien 
Acts,  by  which  masters  of  ships  arriving  from 
foreign  countries  ore  required  to  give  an  ac- 
count to  the  custom-honie  officers  of  the 
number  and  names  of  the  foreigners  on  board. 
The  present  Peace  Alien  Act,  as  it  is  termed, 
which  has  superseded  all  the  former  enact- 
ments, is  6  Will.  IV.,  c.  11  (1836).  Under 
its  provisions,  masters  of  vessels  arriving  from 
abroad  must,  under  a  penalty,  imtoediately 
declare  what  aliens  are  on  hoard,  or  have 
landed  from  their  vessels— except  foreign 
mariners  employed  in  the  navigation  (§  2). 
Every  alien  must,  under  a  penidty,  immedi- 
ately on  his  arrival,  produce  his  passport  to 
the  chief  officer  of  customs,  and  dectare  his 
name,  description,  die.  (§  3).  The  officer  must 
register  this  declaration,  deliver  a  certificate 
to  the  alien,  and  within  two  days  transmit  a 
copy  of  the  shipmaster's  declaration  and  of 
the  alien's  certificate  to  one  of  the  Secretaries 
of  state  in  Great  Britain,  or  to  the  aecretaiy 
for  Ireland,  if  the  arrival  was  there  (§5  4,  6). 
When  an  alien  departs  from  the  realm,  he 
delivers  up  his  certificate,  which  must  be 
forthwith  transmitted  by  the  officer  of  cus- 
toms to  a  secretary  of  state  (§  €).  The  sta- 
tute farther  provides  for  the  punishment  of 
offences  against  ita  enactments  before  justices 
of  the  peace  ;  and  it  exempts  fVom  its  opera- 
tion foreign  ministers  and  their  domestic  ser- 
vants, registered  as  such  according  to  law — 
aliens  resident  three  years  in  the  realm,  and 
obtaining  a  secretary  of  state's  certificate  to 
that  efiect — and  aliens  who  are  below  four- 
teen years  of  age  at  the  time  of  any  act  done 
or  omitted  to  to  done  by  them.  The  proof 
of  not  being  an  alien  lies  on  the  party  alleged 
to  be  such. 

The  general  rule  has  been  that  aliens  (not 
enemies)  may  acquire  right  to  moveablee,  ex- 
cept in  the  case  of  British  ships.  But  an  alien 
is  not  entitled  either  to  acquire  or  to  succeed 
to  heritage 'in  Scotland.  These  disabilities 
may  be  removed  by  an  Act  of  Naturalization, 
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or  by  letters  of  deniuitioD,  or  by  natunliz^ 
tion  in  virtae  of  a  certiSntte  of  a  secretary  of 
state,  in  terms  of  the  act  7  and  8  Vict.,  c. 
66  (1844).  Within  the  British  colonies  or 
poBBessioDS,  aliens  may,  by  10  and  11  Vict.,  c. 
83,  be  naturalized  by  act  or  ordinance  of  such 
colony  or  poBsession. 

An  act  of  naturalization  is  an  act  of  par- 
liament, conferring  on  the  individual  the  pri- 
Tilegfls  of  a  natural-bom  subject.  No  bill 
for  naturalization  can  be  received  without  ( 
clause  in  it  disabling  the  person  so  natural 
iied  from  obtaining  thereby  any  immunity  ii 
trade  in  any  foreign  country,  unless  be  shall 
bave  resided  in  Qreat  Britain  for  seven  years 
after  the  commencement  of  the  session  in  which 
be  is  naturalised ;  14  Qeo.  III.,  c.  84. 

Letters  of  denization  are  letters-patent 
issued  by  the  Crown,  conferring  on  the  per- 
son in  whose  favour  they  are  granted  the  pri- 
vileges of  a  British  subject.  A  denizen  is  in 
a  sort  of  midilta  state,  between  a  natural- 
born  subject  and  an  alien.  He  may  purchase 
and  transmit  lands,  but  cannot  succeed  to 
them.  The  issue  of  a  denizen  bom  out  of 
the  kingdom  before  denization  cannot  suo 
coed  to  bim.  But  all  persons  natural-boi 
subjects  of  this  kingdom,  may  inherit  as  bell's 
to  their  ancestors,  although  their  ancestors 
were  aliens  ;  16  3eo.  III.,  c  52.  No  denizen 
can  be  a  member  of  the  privy  council  or  of 
parliament,  or  have  any  office  of  trust,  civil 
or  military,  or  be  capable  of  any  grant  of 
lands,  &c.  from  tbe  Crown. 

Naturalization  by  certificate  was  introduced 
by  tbe  act  7  and  8  Vict.,  c.  66,  of  which  tbe 
following  are  the  chief  provisions: — Every 
person,  wherever  bom  of  a  mother  being  a 
natural-born  British  subject,  can  take  any 
estate,  real  or  personal,  by  devise,  purchase, 
or  BuccBBsion  (j  3).  Every  alien  (friend)  may 
hold  every  species  of  personal  property  to  the 
same  effect  as  if  he  were  a  natural-bora  sub- 
ject (§  4).  Such  alien,  residing  in  the  United 
Kingdom,  may  hold  lands  and  houses  for 
tbe  purpose  of  residence  or  business,  for  any 
t«rm  not  exceeding  twenty-one  years,  to  the 
same  effect  and  with  the  same  rights  as  a 
natural-born  subject,  except  the  right  of  vo- 
ting (§  5).  Every  alien,  residing  in  the 
United  Kingdom,  with  intent  to  settle  therein, 
npon  obtaining  the  certificate,  and  taking  tbe 
oath  of  allegiance,  prescribed  by  the  statute, 
is  entitled  to  all  the  rights  and  capacities  of  a 
natural-born  subject,  except  those  of  being  a 
member  of  parliament  or  privy  council,  or  those 
which  may  be  specially  excepted  in  bis  certi- 
ficate (§  6).  An  alien,  when  desirous  of  oV 
taining  a  certificate  of  naturalization,  must 
present  a  memorial  to  that  effect  to  one  of 
the  secretaries  of  state,  who,  after  consider- 
ation, may  Issue  the  certificate,  which  must 
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be  enrolled  for  preservation  in  chancer^-. 
Within  sixty  days  of  the  date  of  the  certi- 
ficate, be  must  take  the  oath  of  allegiuice. 
and  obtain  a  second  certificate  to  that  effect 
(§S  7.  8,  9). 

Every  foreign  seaman,  who,  in  time  of 
war,  serves  two  years  on  board  a  British 
ship,  by  virtue  of  the  royal  proclamation  ia, 
by  statute  13  Geo.  11^  c.  3,  ipso  faeio  natu- 
ralized, under  the  tike  restrictions,  however, 
as  to  grants  of  lands  and  offices,  as  in  the  ca«e 
of  denizens.  And  all  foreign  Protestants  and 
Jews,  npon  residing  seven  years  in  any  of  the 
American  colonies,  without  being  absent 
above  two  months  at  a  time,  and  all  foreign 
Protestants  serving  two  yean  in  a  military 
capacity  there,  or  being  three  yeare  em- 
ployed in  tbe  whale  fishery,  without  ever  ab- 
senting themselves  from  the  Queen's  domi- 
nions for  more  than  one  year,  and  none  of 
them  falling  within  certain  incapacities,  shall, 
on  taking  the  oaths  of  allegiance  and  abju- 
ration, be  naturalized,  except  as  to  sitting  in 
parliament  or  the  privy  council,  and  holdiog 
offices  and  grants  under  the  Crown  in  Great 
Britain  or  Ireland.  See  13  Geo.  II.,  c  7  ; 
20  Geo.  II.,  0.44;  2  Geo.  III.,  c.  25;  13 
Geo.  III.,  c.  25 ;  20  Geo.  III.,  c.  20 ;  58  Geo. 
III.,  c.  97. 

The  act  of  the  Scotch  parliament,  17tb 
July  1695,  instituting  the  Bank  of  Scotland, 
provides,  that  all  foreigners  who  shall  becomo 
partners  in  the  bank  shall  thereby  bo  and 
become  naturalized  Scotsmen  to  all  intools 
and  purposes  whatsoever  ;  and,  as  all  Scotch- 
men became  British  subjects  at  the  Union  id 
1707,  it  was  thought,  for  upwards  of  a  cen- 
tury thereafter,  that  an  alien  who  had  pur- 
chased Bank  of  Scotland  stock  thereby  be- 
came a  naturalized  British  subject.  This 
notion,  however,  and  the  practice  following  on 
it,  was  brought  into  question,  and  after  a 
solemn  trial,  it  was  decided,  first  in  the  Court 
of  Session,  and  afterwards  in  the  House  of 
Lords,  that  the  privilege  was  limited  to  tbe 
original  partners  of  that  bank;  Maeao  v. 
queers  of  StaU,  I4th  Nov.  1820,  P.O.;  1 
Shavfs  App.  Caset,  138. 

See  npon  the  subject  of  this  article,  Ste- 
phen's Cm.  vol.  ii.  p.  396 ;  More't  NoUg  to 
Stair,  p.  X. ;  Ersk.  iii.  10, 10,  Ivon/'i  Edition  ; 
Banlc.  vol.  i.  p.  80,  §  37 ;  BeWs  Com.  5th 
ed.,  pp.  151,  306  ;  BeWt  PHnc.  §S  43,  1644, 
2130,  et  ttq.  Saint.  Abridg.  r.  Naivrcdita- 
fion;  Karnes'  Slat.  Law  Abridff.  v.  Foreigner; 
Hwnta's  Land,  and  Tenant ;  Brown  on  Sale, 
pp.  173-4-3  ;  Brovm't  Syn.  p.  723 ;  Thom- 
•n  Bills;  Shand's  Prae.  p,  152;  WatCg 
Lata,  h.  t. ;  Hume,  i.  535,  et  ieq.,  ii.  41 , 
54,  et  seq.;  Kamee'  Print,  of  Eqaitg  (1826), 
p.  3511.    See  also  12  S.  p.  293. 

Alienation ;  is  tbe  act  of  transferring  pro- 
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foty,  and,  in  the  ScoUIi  Uv,  it  signifies 
Ihe  transference  of  heritable  property.  The 
hUw  nys,  "  I  hereby  uU,  alienate,  and  dit- 
pft,"  H  expreniTe  of  s  complete  oneroos 
(ODfeyanee  to  the  purchaser;  or,  when  the 
deed  is  given  gratuitoiuly  or  without  a  price, 
the  termi  of  conreyance  are,  give,  grant  and 
itpne.  See  Mr  Morifs  Notes  to  Stair,  p. 
tluiT. ;  Srdc  B.  ii.  tit.  3,  fi  13,  et  seq. ;  B. 
iii.  tii  8,  §  29,  am<j  notes  hg  Mr  Ivory;  Bank. 
id.  ii.  p.  189 ;  BOet  Com.  vol.  ii.  p.  183,  et 
Kf.,  5th  edit;  BelPs  Prine,' ^1749,  et  seq.,  M 
tdit ;  Sunta't  LandUrd  and  TWuiiiJ,  pp.  67, 
74,79;  Bro¥mo%  SaU,^.3;  Sandford  on  En- 
taOt,  pp.  35,  et  seq,  175,  etseq.;  Jurid.  Styles, 
nil  Biigk'sApp.  Cases, i.AbO, ^8;  ii.  196; 
Jfrtiies'  Latitret  ort  Conwyaneing.  See  Dis- 
fmUM.  For  prohibitions  against  alienation, 
mEataO. 

Atinwnt;  maintenance,  food  and  clothing. 
Bj  tite  law  of  Scotland,  persons  who,  by  rea- 
wn  of  Qona^,  or  from  other  causes,  are  un- 
able to  sapport  themselves,  are  entitled,  in 
nrtuQ  circamstances,  and  in  respect  of  cer- 
Uin  relationships,  judicially  to  enforce  a 
tlsim  for  aliment. 

(1.)  Parents  are  bound  to  aliment  their 
terTDl  children  ontil  they  are  of  an  age  and 
in  a  condition  to  aliment  themselves.  This 
obligstion  mnst  be  constraed,  so  far,  with 
nfimitee  to  the  rank  and  circumstances  of 
iht  parties,  although  anything  more  than  a 
bve  anbaistence  and  necessary  wearing  ap- 
psrel  it  discretionary  on  the  part  of  the 
ptreut,  and  cannot  be  enforced.  The  obli- 
gstion ceoaee  with  for  isf am  illation  ;  but  it 
coatinnes  in  all  ranks  until  the  child  is  phy- 
wall;  able  to  earn  a  livelihood  ;  and,  in  the 
Bpper  ranks  still  longer,  if  the  ch  ild  be  desti- 
tst«,  eqiecially  in  the  case  of  daughtors.  If 
s  child,  after  forisfamiliation,  fall  into  indi- 
RHice,  the  obligation  revives;  and,  as  the 
obligation  is  of  the  nature  of  a  debt,  it 
tnumnits  against  the  representatives  of  the 
bthsr.  Failing  the  father,  the  mother  is 
Gstde  if  she  have  the  means;  and  failing 
blbsr  and  mother,  the  grandfather  is  liable 
«ben  the  means  of  the  father  and  mother 
■le  eihaosted.  The  name  of  a  profession  is 
not  enough  to  liberate  the  father :  it  mnst 
be  nch  occupation  in  a  profossion,  or  other- 
*tw,  as  enables  the  child  to  support  himself 
n  herself.  The  father  will  also  be  dis- 
disrgod,  if  the  child  be  otherwise  provided 
Tith  the  means  of  aliment,  or  of  raising 
noMj  requisito  for  that  purpose.  The  obli- 
ption  also  includes  the  son's  wife  in  the 
"ypw  Ttuks,  during  her  husband's  life,  and 
titer  his  death  also,  it  would  seem,  if  she  be 
tbe  mother  of  an  heir  of  entail.  In  two  cases 
ef  comparatively  recent  dato,  the  law  on  this 
nbject  has  been  fully  considered,  both  in  the 
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Court  of  Session  and  in  the  Honse  of  Lords. 
See  Maidmmt,  25th  May  1815,  F.  C,  and  6 
Dow,  257 ;  and  MauU,  9th  July  1823,  F.  C, 
and  1  Wiitm  A  SKay,  266.  See  also  Mor^t 
Stair,  p.  29,  et  seq.;  Be^i  Frinc.  §  1630,  et 
teg.  and  eaies  there  t^ttd. 

{2)  Parents,  when  in  indigence,  have  a 
claim  of  aliment  against  their  children  for 
separate  aliment,  where  the  children  are  in 
circnmstances  to  afford  it.  B(^s  Prine,  § 
1634,  and  avihoritie*  there  died;  Mortfs  Stair, 
p.  31. 

(S.)  The  father  of  an  iltegitimato  child  is 
bound  to  aliment  the  child  until  it  can  sup- 
port itself.  Generally  speaking,  the  obliga- 
tion continues  until  the  child  attains  the  age 
of  puberty  ;  although,  if  from  disease  or  any 
other  caose,  the  basttu^  is  unable  to  earn  a 
livelihood,  the  obligation  may  last  for  life. 
BeWs  Princ.  $  2062,  and  catee  &ere  cited.  See 
Battard. 

(4.)  A  husband  is  bound  to  aliment  hia 
wife  in  family  with  himself.  But  if,  from  ill 
Qsage  on  his  part,  or  from  any  other  cause, 
the  spouses  live  apart,  this  obligation  to  ali- 
ment will  be  enforced.  So  also,  during  the 
dependence  of  an  action  of  divorce  or  of  ad- 
herence, the  husband,  whether  he  be  pursuer 
or  defender,  must  not  only  aliment  his  wife, 
but  must  aUo  provide  the  means  of  defraying 
her  expenses  in  the  action.  B^s  Frinc.  | 
1538,  et  wq.,  and  eatee  there  dted. 

(5.)  It  is  laid  down  in  our  law  books,  that 
the  liferenter  of  a  landed  estate  is  bound  to 
aliment  the  fiar  or  heir  when  he  has  no  other 
means  of  snbsigtence.  Thb  obligation  seems 
to  have  originated  in  an  extended  construc- 
tion of  the  Btatoto  1491,  c  25,  under  which 
the  superior  in  a  ward  estate  was  bound, 
while  the  estate  was  in  ward,  te  aliment  the 
heir.  But  in  whatever  way  this  rule  may 
have  originated,  it  is  probable,  after  the  de- 
cision of  the  House  of  Lords  in  Maidmenfs 
case,  and  the  iiela  in  that  of  Mavle,  that,  in 
the  abstract,  this  doctrine  would  not  now  be 
enforced  ;  since,  in  every  case  of  fee  and  life- 
rent, it  m^  be  said,  as  was  observed  in  the 
House  of  Lords  in  Maidment't  case,  that  the 
fiar  has  a  marketable  commodity,  on  which 
he  may  raise  money  by  sale  or  otherwise 
for  bis  maintenance.  And  although  it  may 
be  inexpedient  to  oonntenance  that  species  of 
improvidence,  yet  there  appear  to  be  no  con- 
siderations, either  of  equity  or  of  expediency, 
sufficient  to  warrant  a  court  of  law  in  impos- 
ing on  a  liferenter  the  burden  of  supporting, 
it  may  be,  a  strange  fiar.  See  BelPt  Frine.  § 
1066,  and  attlhoritiet  there  cited;  Mor^t  Strnr, 
cccxi, 

(6.)  Under  the  Act  of  Grace  (1696,  c.  32), 
creditors  who  choose  to  detain  their  debtors 
in  prison  after  a  surrender  of  their  property 
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and  effects  in  terms  of  tb&t  atatnte,  and  of 
the  statute  6  Qeo.  lY.,  e.  62,  are  bound  to 
aliment  them.  See  Act  of  Qrate.  As  to  the 
aliment  of  the  poor,  see  Poor. 

On  the  subject  of  this  article  generallj,  the 
following  authorities  may  be  consulted :  Erdi. 
B.  i.  tit.  6,  §j  16, 19, 30,  <wi  pautm  in  ihit 
tUU,  wiA  note*  by  Mr  Ivory;  BaiA,  vol.  i.  p. 
126,e(Mf-,  156,  «t«ij.;  vol.  iii.  p.  20 ;  B«ltt 
Com.  vol.  i.  pp.  635,  643 ;  vol.  ii.  p.  653,  d 
leq.,  5M,  5th  edit, ;  Seli's  Prine.  §j  1064, 
1538, 1545,  1620,  1634,  2062  ;  Kama'  Slat. 
Lam  Abridff.  h.U;  Bromt's  Sytiop.  h.  t.  and 
pp.  1696,  1770,  2556;  SJ>aw't  Digat  h.  k; 
^nt^ord  on  Bntaih,  p.  243;  Shanifs  Prat. 
pp.  265,  461,  et  teq. ;  ifHlcA.  Jiutiee  of  Peace, 
ToL  ii.  pp.  233,  252,  259,  279  ;  Tail  o» 
EvUoKe,  p.  277,  455 ;  Diduoa  on  Evithnee; 
DwUop't  Parith  Late,  p.  192,  et  uq.,  217, 
270,  rf  seq. ;  Wattott't  Slat.  Law,  h.  t. ;  Jttrid. 
S^la,  vols.  ii.  and  iii. ;  Erdc.  Prine. ;  Suw, 
ii.  58,  362 ;  Dovft  Appeal  Caiei,  vi.  257. 

Alunmtary  Fund ;  is  a  fund  set  apart  \>j 
the  destination  of  the  giver,  for  an  aliment 
to  the  receiver.  A  fund  so  rested  at  least 
to  the  extent  of  a  moderate  aliment,  is  not 
arrestable,  or  otherwise  attachable  by  the 
direct  diligence  of  creditors.  But  although 
the  bestower  of  the  fund  has,  in  this  manner, 
a  right  to  fix  its  destination,  no  one  can 
exempt  bia  own  fiinds  from  the  diligence  of 
his  creditors,  by  setting  apart  the  whole  or 
any  portion  of  them  as  an  alimentary  fund 
for  himself.  Pensions  from  the  King  are 
held  to  be  alimentary,  although  they  do  not 
bear  an  express  claoae  to  that  effect ;  and  in 
the  statntes  anthoriiing  the  estahlisfament  of 
widows'  fnnds  it  is  usual  to  declare  the 
widow's  annuity  to  be  alimentary.  In  one 
enae,  a  party  left  to  bis  nephev,  a  peer,  a 
liferent  annaity  of  £1500,  declaring  that  it 
ihould  be  considered  as  purely  alimentary, 
and  not  attachable  by  creditors.  The  credi- 
tors of  the  liferenter  having  arrested  the 
^nd,  it  was  held  that  the  liferent  provision 
waa  not  exorbitant,  reference  being  made  to 
the  rank  and  circumstances  of  the  annui- 
tant, and  that,  therefore,  no  part  of  the 
annuity  was  attachable  by  creditors  for  debts 
contracted  before  the  annuity  took  effect, 
whether  those  debtswerefor  aliment  furnished 
to  the  annuitant  or  otherwise;  but  that  the 
annuity  waa  subject  to  arrestment  for  debts 
purely  alimentary,  contracted  posterior  to 
the  annuity  taking  effect.  It  was  farther 
held  that  the  famishers  of  each  year  had  a 
preference  on  the  annuity  of  that  year  over 
the  l^imishers  of  preceding  years ;  but  that 
such  purely  alimentary  creditors  were  prefer- 
able inter  M  acoordiuK  to  the  priority  of  the 
diligences  used  by  tbem  for  attaching  the 
MiDDity.   RiTlofBu^mY.JMOrtdilon,13S. 
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1112.  See  ErOc  B.  iii.  tit.  6,  §  7  ;  BmOl 
vol.  i.  p.  159 ;  B^t  Cm.  vol.  i.  p.  128.  et 
seq.,  5th  edit. ;  BeWt  Prme.  §  2360 ;  Broum'M 
Synop.  p.  1553  ;  Shavr't  Digtit;  Menxiaf  I^ao- 
twra;  S.D.xv.  151. 

Alimony ;  seems  to  be  nsed  by  Ershine  •• 
synonymous  with  Atimatt ;  but  in  Bngliali 
legal  phraseology  the  term  is  confined  to  the 
allowance  which  a  married  woman  snea  for, 
and  is  entitled  to,  on  separation  from  her 
husband.  Totidhu,  A.  t  See  Brtk.  i.  6.  56, 
and  B.  iv.  t.  3,  §  28.     See  AUmtni. 

Allay,  or  Atloy ;  is  a  mixture  of  serend 
metals  with  silver  or  gold.  It  is  used  to 
defray  the  expense  of  coin^^,  and  render  the 
gold  or  silver  more  fusible.  The  alloy  in 
gold  coin  is  silver  and  copper ;  in  silver  coio, 
copper  alone.  The  standard  of  gold  is  22 
caraU  of  fine  gold,  and  2  carats  of  alloy  in 
the  pound  Troy ;  the  standard  for  silver  is 
11  onnces  2  pennyweights,  and  18  penny- 
weighta  alloy  of  copper.  In  the  Hint,  * 
pound  of  standard  gold  is  coined  into  44 
guineas  and  a  half;  and  a  pound-weight  of 
standard  silver  is  coined  into  62  ihillings. 
Tomlint,  K  t. 

Alle^ianoe;  is  the  fidelity  dne  by  every 
natural-bom  subject  to  the  Crown.  It  is  also 
due  by  every  person  who  has  been  natura- 
lized; and  a  temporary  allegiance  is  due, 
during  tlie  period  of  his  residence,  by  every 
foreigner  who  resides  in  the  kingdom,  and 
has  the  protection  of  onr  laws.  Since  the 
period  of  the  Revolution,  allegiance  has  been 
enforced  by  an  oath,  termed  the  Oath  of  Alio- 
giance  ;  1693,  e.  6.  The  person  taking  it 
"  sincerely  promises  and  swears  that  he  will 
be  faithful  and  bear  true  allegiance  to  the 
Sovereign."  This  oath  must  be  taken  by  all 
tboae  bound  to  take  the  oath  of  abjuration. 
See  AbJHraiion.  Erik.  B.  L  t.  2,  §  33  ;  BMTa 
Prtnc.  3d  edit.  §2133;  H«UA.J»ttiee  of  Peace, 
i.  44 ;  .ffuDM,  i.  526-7.  See  also  ttotb.  Afir- 
nott'im.     ^li«N. 

AUenarly ;  only,  merely.  This  is  a  tech- 
nical word  of  some  importance  in  Scotch  oon* 
veyancing.  Thus,  where  lands  are  conveyed 
to  a  father  "  for  his  liferent  use  a^eaatUf," 
the  effect  of  that  form  of  expression  will  be 
to  restrict  the  father's  right  to  a  mere  life- 
rent,  or,  at  best,  to  a  fiduciary  fee,  even  in 
circnmatSRces  where,  but  for  the  word  "  ai~ 
lenarly,"  the  father  would  have  been  unlimited 
fiar.     See  Conjunct  Rightt. 

Allodial ;  is  nsed  in  oontradistiactioo  to 
feudal ;  in  which  sense  all  moveable  property 
is  allodial.  But  in  a  more  limited  sense,  the 
term  ia  applied,  1 .  To  the  property  belong- 
ing  to  the  Crown  ;  2.  To  the  snperioritiee  re- 
served bythe  Sovereign;  and,3.  Tochurehes, 
chnrchj^rds,  manses,  and  glebes,  the  ri^t 
of  whidt  does  not  flow  from  the  Grown.    To 
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tine  Duj  In  ftdded  the  udal  luida  of  Orkney, 
*hicb  Are  held  by  Dstaral  poownioii,  pmv- 
lUe  b?  witoeateB,  without  any  title  in  writ- 
ing. This  fonn  of  holding  remain!  to  thii 
dty,  ID  eTory  caM  where  the  property  has  not 
beta  fendalited,  by  the  vasnl's  accepting  of 
a  charter  from  the  Crown.  In  practice,'  it  is 
NmnoD  to  obtain  a  Crown  charter  of  lands, 
ronnerly  ndal  lands,  by  an  adjudication  in 
inplement,  proceeding  on  a  tnul-diBposition, 
ntbent  protaratory  or  precept ;  though,  ac- 
Hrding  to  principle,  it  might  proceed  at  once 
OD  ■  resignation  by  the  ndal  proprietor  in  the 
baodiof  the  Crown.  Vhere  is  also  a  holding 
Mt  properly  feadal,  peculiar  to  a  small  pro- 
perty called  the  four  towns  of  Lochmaben, 
ihieh  ii  held  by  a  tenure  somewhat  like  the 
eopjhold  right  of  Bngland.  The  proprietors 
in  enrolled  as  kindly  tenants  in  the  rental- 
Imk  of  the  proprietor  of  the  estate,  which 
Miatitntee  their  title.  This  title  has  been 
judicially  recognised  ;  see  if.  p.  15195.  See 
Mthsnibject  of  this  article,  &W,B.  ii.t.3, 
j  4 ;  Jfr  Mor^t  Notes,  p.  ckii. ;  EtiIc.  B.  ii. 
t.3,U8aiid  18;  Aitiit.  i.  p.  84,  62d ;  Mm- 
tia'  Commfanema. 

iUowinoa  of  an  Appritin?.  The  allow- 
uee  wtt  a  decree  in  confirmation  of  an  sp- 
pniing,  written  on  the  back  of  it  by  the  clerk 
to  the  bills,  stating  the  amount  of  the  debt, 
the  Uudi  apprised,  and  the  names  of  the  ap- 
priiRT,  debtor,  superior  and  mesenger,  and 
th«  dAt«fl  of  the  executions,  and  authorizing 
letten  of  homing,  &c.,  against  the  superior. 
On  tbe  change  of  form  from  the  apprising  to 
the  tdjodication,  the  allowance  gave  rise  to 
the  sbbreriate.  Stair,  B.  ii.  tit.  3,  §  22  ;  and 
B.iii.  tit.  2,  5  24  ;  Br$k,  B.  ii.  tit.  12,  §26 ; 
B«a.  »ol.  ii.  pp.  217  and  222  ;  ErA.  Princ. 
11th  edit.  268.    See  Abbreviate.    Adjudicatim. 

Altimo  ;  is  that  addition  which  a  rirer, 
ratinbg  between  the  gronnds  of  different 
beritort,  may  insensibly  make  to  one  of  the 
pTdpertiM,  and  which  accresces  to  the  owner 
of  the  ground  to  which  the  addition  is  made. 
Btt  if,  in  place  of  a  gradual  increase,  the 
wane  of  the  river  should  be  altered  by  a 
TJolent  flood,  or  by  any  coDTnlsion  of  nature, 
the  ground  which  may  tbns  be  added  to  one 
of  tbe  properties  does  not  belong  to  the  owner 
o(  tb«t  property,  bnt  remains  the  property  of 
thit  penon  to  whom  it  originally  belonged. 
Sljtr,  B.  ii.  tit.  1,  5  35  ;  Ertk.  B,  ii.  tit.  1, 
(  H ;  BatiL  toI.  i.  p.  506  ;  BtlTt  Prine.  §  935 ; 
Ent.  JVme.  11th  edit.  124.  See  Aecetiicn. 
Anlm. 

*Wff'T  ;  the  penon  appointed  to  distri~ 
b«e  the  king's  alms.  A  clergyman  is  anully 
appointed  to  the  office. 

Alms }  relief  bestowed  on  the  poor.     A 


{ariiimentary  voter,  whether  in  Ebgland  or 
"    1,  who  has  reMived  alma  or  paroohiti 
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relief  during  the  preceding  twelve  months,  is 
disqualified  to  vote  ;  and  by  the  Knglish  and 
Scotch  Reform  Acts  such  a  person  is  not  en- 
titled to  bo  registered  as  a  voter  in  any  city, 
burgh,  or  town.  The  disqnalification  in  Scot- 
land is  the  receipt  of  parochial  relief  within 
twelve  calendar  months  next  previous  to  tbe 
last  of  July  ;  2  and  3  WiU.  IV.,  c.  65,  §  11. 
See  Chambers'  Diet.  h.  t. 

Altaians,  Altarages  were  donations 
gr&nt«d  for  the  singing  of  masses  for  the  souls 
of  deceased  friends,  dec  at  ^rticular  altars  : 
and  when,  at  the  Reformation,  these  came  to 
be  suppressed,  the  founders  were  allowed  to 
convert  the  endowments  to  tbe  maintenance 
of  bursars  in  any  of  the  universities ;  1567, 
0.  12 ;  Stair,  B.  ii.  tit.  8,  §  35 ;  Srek.  B.  i. 
tit.  5,  5  3  ;  Bank.  vol.  i.  p.  658. 

AltioTiatiTes.  If  there  be  ao  alternative 
in  the  manner  of  performing  an  obligation, 
the  debtor  has  the  choice,  on  the  maxim.  In 
i^tentativu  eleetio  nt  debitorit;  bnt  Baokton 
says,  that  after  commencing  a  suit  for  the  per- 
formance, tbe  creditor  has  the  right  to  choose. 
A  conventional  penalty  for  non-performance 
is  not  an  alternative.  The  party  entitled  to 
the  option  retains  his  right,  until  he  has 
declared  under  which  alternative  be  has  been 
acting.  Thus,  it  was  decided,  that  a  tenant 
who  was  granted  a  lease  for  nineteen  years, 
or  for  two  lives,  and  who  had  held  the  farm 
for  fourteen  years  without  declaring  his  elec- 
tion, might  insist  on  choosing  to  have  the 
lease  for  two  lives.  But  acting  upon  one  of 
the  alternatives  for  a  time  fixes  the  choice, 
and  bars  a  recurrence  to  the  other.  In  an 
obligation  to  do  one  of  two  things  for  a  cer- 
tain period  aunnally,  it  is  doubtful  whether 
the  first  choice  fixes  the  alternative,  or  the 
debtor  continues  to  have  an  annual  option. 
It  is  thought,  however,  that  a  tenant  or  other 
party,  bound  to  pay  either  a  money  or  a  grain 
rent,  may  avail  himself  of  the  choice  each 
year.  In  alternative  legacies  the  right  of 
election  seems  to  depend  on  tbe  intention  of 
the  testator,  as  implied  in  the  formof  expres- 
sion which  he  makes  use  of :.  thus,  when  he 
bequeathes  one  of  two  things  to  the  legatee, 
the  legatee  would  i^pear  to  have  the  option ; 
when  he  enjoins  his  executors  to  pay  one  of 
two  things,  the  choice  seems  to  be  led  to 
them.  Stair,  B.  i.  tit  17,  §  20  ;  Mr  Mon'i 
Notet,  pp.  czxi.  cccxtv. ;  Bank,  vol.  i.  p.  474, 
§§  80-83 ;  iii.  69  ;  Brwn't  Syaop.  h.  t  and 
p.  1430  ;  Hvme,  i.  501,  IL  169,  194-2-8, 
203-223. 

Altioi  Don  Tollendi  ;  was  a  Roman  law 
servitude,  whereby  the  servient  proprietor  was 
restricted  from  raising  a  building  within  his 
own  ground  to  a  height  pr^ndicial  to  the 
dominant  tenement.  There  was  also,  it  is 
said,  in  the  Roman  law  a  Bervitude  Alt^  M- 
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lendi,  which,  according  tosome  commentators, 
imported  a  riglit  in  the  dominant  proprietor 
to  raise  his  house  higher  than  irss  permitted 
by  the  regulations  Tor  the  heiglit  of  buildings 
in  Rome.  But  this  is  a  very  doubtful  inter- 
pretation ;  and  in  Scotland,  at  least,  would 
receive  no  countenance,  as  applicable  to  those 
toirns  (such  as  Edinhnrgh)  where  there  is  a 
statutory  limitation  in  the  height  of  the 
houses.  It  would  rather  appear,  indeed,  that, 
properly  speaking,  there  was  no  Ber?itude 
oUiM  tiMendi,  and  that  the  term  merely  sig- 
nifies an  immunity  from  the  sorritude  aUivi 
turn  tolUndi,  ^(ifc.  B.ii.  tit.  9,510;  Be«'< 
Princ.^  1007, and aulhmtiet  there  cited;  Stair, 
B.  ii.  tit.  7,  5  9 ;  Mr  More't  Notes,  p.  coxzi. ; 
Brown'g  Sm.  p.  2256,  2362.  See  Edinburgh. 
See  also  Li^ht. 

Amand  ;  is  synonymous  with  a  fine  or 
petuU^.  In  our  older  practice,  a  defender 
who  proponed  improbation  was  required  to 
consign  a  certain  sum  to  be  forfeited  as  an 
amand,  in  case  it  should  turn  out  that  he  had 
proponed  the  plea  ant<n0(li^n-en(li/it«ffl.  Prior 
to  the  peremptoi-y  statutory  regulations  in- 
troduced by  the  Judicature  Act,  6  Geo.  IV., 
c.  120,  it  was  usual  for  the  Court,  or  for  the 
Lords  Ordinary,  to  prononnce  orders  for  the 
lodging  of  pleadings  or  other  papers  in  the 
course  of  a  process,  "under  an  anumd"  (as  it 
was  expressed)  "  of  40s."  or  some  such  sum ; 
although,  as  these  amanda  were  seldom  en- 
forced, the  compulsitor  was  practically  iu- 
effective,  and  is  now  in  desuetude.  Stair,  B. 
iv.  tit.  40,  §5  12  and  39 ;  tit.  1,  §  63 ;  Bank. 
i.  p.  297. 

AmbaasadoT ;  a  person  sent  by  one  sove- 
reign power  to  another,  vested  with  authority 
to  transact  state  affairs,  and  to  act  as  repre- 
sentative of  hia  constituent.  The  persons  of 
ambassadors  are  protected  under  the  law  of 
nations.  An  ambassador  will  lose  his  privi- 
lege if  he  commit  an  offence  against  the  state 
to  which  he  is  sent ;  and  for  treason  against 
the  sovereign's  life  he  may  be  condemned  and 
executed ;  but,  were  he  guilty  of  crimes  of  a 
less  serious  character,  he  would,  in  courtesy, 
be  sent  back  to  his  sovereign,  to  be  punished 
by  him.  By  the  civil  law,  the  person  of  an 
ambassador  cannot  be  arrmted,  or  his  move- 
ables taken  in  satisfaction  of  debt.  The  law 
of  nations  regarding  the  privileges  of  ambas- 
sadors is  part  of  the  law  of  Great  Britain ; 
and,  by  express  statute  (7  Anne,  c.  12),  am- 
bassadors and  their  domestic  servants  are  ex- 
empted from  arrest.  A  resident  merchant  in 
this  country,  who  acts  as  consul  to  a  foreign 
power,  is  not  thereby  exempted  from  arrest. 
Stair,  B.  i.  tit.  1,  §  11,  and  tit.  12,  §  13; 
Bank.  vol.  i.  pp.  35  and  621 ;  Svint.  Ahridg. 
h.  t. ;  Hwme,  i.  536.  See  Tomiint'  Law  Diet. ; 
Wharton's  Lexicon. 
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Ambidezt«r ;  one  who  plays  on  both  sides. 
In  English  legal  phraseology  it  signifies  a 
juror  who  takes  money  for  his  verdicL  Tom- 
lint,  h.  t. 

Amenable  to  a  certain  court,  signifies  to 
be  subject  to  the  jurisdiction  of  that  court. 

Amendment  of  the  Libel ;  is  an  additioa 
to,  or  alteration  on,  the  averments  or  conclu- 
sions of  the  action,  made  by  judicial  authority 
afler  the  summons  has  been  signetod  and 
brought  into  Court  The  amendment  must 
be  made  in  a  writing  separate  Irom  the  sum- 
moDS,  and  can  only  be  lodged  by  permission 
of  the  judge,  on  a  motion  from  the  bar. 
After  it  has  been  allowed  to  be  seen  by  the 
opposite  party,  an  interlocutor  is  pronounced, 
admitting  it  as  part  of  the  summons,  if  do 
objections  are  made.  But  no  snch  amend- 
ment can  be  competently  made  after  the  re- 
cord is  closed,  except  in  the  case  of  ret  notriitr 
vmiene  ad  flolitom  (ti  Goo.  IV.,  c.  120,  §§  6, 
10;  ma,  19th  June  1855,  17  D.  958);  aj- 
thongh  ameodmenta  have  been  allowed  after 
the  record  was  prepared,  under  a  reservation 
of  the  defender's  claim  for  expenses.  So  also, 
in  a  process  of  reduction,  it  is  competent  to 
the  pursuer,  before  the  record  is  made  up,  to 
state  additional  reasons  of  reduction  in  tlie 
form  of  an  amendment  of  the  libel,  on  hia 
furnishing  the  defender  with  a  copy  of  the 
amendment  forty-eight  hours  before  it   is 

E'ven  in,  and  paying  snch  expenses  as  the 
ord  Ordinary  shall  think  reasonable ;  and 
the  defender  shall  give  in  defences  appli- 
cable to  such  amen£nent;  A.  S.  llth^ufy 
1828,  §  51 ;  MiUer,  2d  Feb.  1850, 12  D.  653. 
The  alterations  on,  and  additions  to,  a  snna- 
mons  which  may  be  made  by  amendment  of 
the  libel  are  very  considerable  ;  but  any  fuo- 
daraental  change  on  the  nature  or  grounds  of 
the  action  is  not  admissible  in  this  form ;  and 
the  specialties  of  each  case  must  be  considered 
in  dealing  with  questions  as  to  the  compe- 
tency of  an  amenthnent.  New  pursuers  can- 
not be  so  sisted  ;  nor  can  a  party  who  has 
raised  an  action  in  his  own  individual  name 
be  allowed  to  libel  in  an  amendment,  that  ho 
sues  in  the  character  of  executor ;  SmiA,  5th 
July  1850, 12  D.  1185.    Neither  is  it  com- 

Setent  to  amend  the  libel  in  cases  where  the 
efander  has  not  appeared.  In  such  a  case 
the  pursuer  may  put  in  a  minute  restricting 
the  conclusions  of  the  libel  (which  may  be 
done  at  any  stage  of  the  process),  but  he  can- 
not add  to  or  alter  these  conclusions ;  the 
presumption  being,  that  the  defender  having 
had  due  notice  and  certification  of  what  will 
ensue  if  he  make  no  appearance,  is  prepared 
"  r  decree  in  terms  of  the  libel,  although  it 
impossible  to  assume,  in  his  absence,  that 
he  would  also  have  acquiesced  in  the  sum- 
mons as  altered.    The  remedy  in  such  cases 
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u  bj  uppIemeDtwy  action.  An  ameixlinput 
of  (h«  libel,  where  otberwise  competent,  can- 
Mt  be  mide  in  the  form  of  a  minute  ;  see 
Otit.  lit  June  1848,  10  D.  1095. 

AmendmeQts  of  the  libel  are  regarded  with 
great  jealoDsj  in  criminal  proceedings  before 
At  Court  of  Session,  as  in  cases  of  forgery 
ud  frandnlent  bankruptcy  ;  and  it  is  also  a 
gtoaral  rnle,  that  no  amendmeot  of  a  sum- 
Buy  petition  is  eompetent  afl«r  procedure 
h*a  taken  plaee  therein.  In  Huttoa,  Ist  March 
1851, 13  D.  804,  no  fewer  than  three  sepa- 
nta  amendments  of  a  libel  were  allowed,  re- 
KTTing  bU  questions  of  expenses.  In  DaUas 
T.  JTmk,  14th  June  1853,  15  i>.  746,  the 
Lord  JimicB-Ci>BBK  said,—"  We  have  con- 
nlted  (he  whole  Judges,  and  &re  prepared  to 
\tj  dawn  a  general  rule  in  regard  to  the 
^(Mtioo  which  arises  in  this  case.  That  rule 
is,  that  in  everything  which  is  of  the  essence 
of  the  action,  whether  in  the  averment  of 
vhat  ii  an  essential  quality,  or  of  what  is  a 
prc^r  ground  of  action,  the  summons  and 
Modescendence  must  be  perfect  and  complete 
«i  mlie,  and  that  no  change  can  be  intro- 
duced into  the  revised  condescendence  which 
altera  the  summons  or  the  annexed  coode- 
Meodence,  which  is  a  part  of  the  summoDS, 
is  laeh  matters.  Such  change  can  only  be 
ta>iB  bj  aa  amendment  of  the  summons  on 
leii*  obtained.  This  rule  we  are  prepared 
te  enforce  in  regard  to  the  pleadings  in  this 
Coert  la  well  as  in  the  Sheriff  Court.  Such 
Mng  the  general  rule  which  the  Court  is  to 
tBft)rw,then,  we  in  this  Division  hold,  that,  in 
l^'a  cue,  waut  of  probable  cause  was  of  the 
NKBce  of  the  action,  and,  therefore,  as  the 
•tatement  of  it  was  omitted  iu  ibe  eonde- 
«  annexed  to  and  forming  part  of  the 
i,  it  was  not  competent  to  insert  it  by 
*ar  of  revisal  merely,  hut  that  it  could  only 
be  tdded  as  an  amendment  on  leave  granted." 
i  pnrsner  of  an  action  of  damages  for  slan- 
der *M,  however,  allowed,  on  payment  of  the 
»^Dse  of  rerisa),  to  state  in  his  revised  con- 
dwceodenee  two  new  instances  of  alleged 
duder,  Qttered  at  different  times  and  places, 
ud  before  different  parties,  from  those  stated 
is  the  sommons  ;  HetcaUon,  15  D,  519.  At 
the  adjuslnient  of  the  record  at  chambers 
*ith  a  view  to  closing,  the  Ijord  Ordinary 
uj  allow  or  require  such  alterations  and 
saciidmeDta  to  be  made  on  the  recoid  as  may 
wo  proper;  13  and  14  Vict.,  c  36,  §  2. 
Similu-  regulations  as  to  amendments  and 
ratrictions  of  the  lihel  are  in  observance  in 
ths  inferior  courts,  though,  under  the  short 
IwTiii  recently  introduced  by  the  Sheriff 
Court  Act,  there  is  less  room  for  error,  and 
luve  to  amend  is  more  scmpulonsly  granted 
flu  remerly.  The  Sheriff,  when  a  case 
mws  before  him  in  appeal,  may  at  propria 
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fflotu  open  up  the  record  for  the  purpose  of 
allowing  an  amendment ;  16  and  17  Fief.,  c. 
80,  §  16.  See  also  A.  S.  (Sheriff  Courts). 
lOtt  July  1839,  5§  11, 13,  41,  99.  Notes  of 
suspension  may  be  amended  lo  the  effect  of 
offering  caution  or  consignation,  by  lodging 
a  minute  to  that  effect,  in  terms  of  A,  S. 
24(4  Dteen^ier  1838,  §  4. 

On  the  subject  of  this  article,  see  Shm>d't 
/Vac.  493,  628 ;  M'Oloih.  Sher.  Court  Prae. 
310  ;  M'FaH.  Jury  Prae.  31  ;  Jurid.  StyUx, 
vol.  iit. ;  Browa't  Synop.  1787  ;  Shaw's  Digest ; 
xiv.  S.  845  ;  xv.  S.  226.  See  also  Abandon- 
ment  of  Action.    SvpnUmentarti  Summons, 

AluJeiidmeiLt  of  toe  Libel  (in  criminal  pro- 
secutions). It  is  a  general  rule,  that  the 
prosecutor  cannot  alter  or  amend  the  libel  at 
the  bar  without  the  pannel's  permission  ;  but 
in  some  cases  retrenchtntntt  upon  it  have  been 
allowed  without  hia  consent,  provided  there 
remains  thereafter  a  relevant'  charge  against 
him.  Retrenchment,  however,  is  never  al- 
lowed  where  its  effect  is  the  production  of  a 
substantial  variation  in  the  libel,  and  the 

isequeut  injustice  of  obliging  the  pannel 
to  go  to  trial  on  a  charge  for  which  he  was 
not  prepared  ;  Sp&ir*,  25th  March  1836  ; 
1  Swintm,  171 ;  McGregor,  28th  April  1842  ; 
1  Broun,  331.  An  instancS  of  permissible 
retrenchment  is  afforded  by  the  case  of 
M-Cafer  (Glasgow,  Sept.  1823),  where  it  was 
allowed,  on  the  motion  of  the  prosecutor,  be- 
fore the  pannel  pleaded  to  the  indictment, 
that  the  words,  "  Parish  of  Gorhals  and,"  in 
the  description  of  the  place  where  the  crime 
was  committed,  should  be  struck  out..  Where 
there  are  several  charges,  or  several  pannels, 
the  prosecutor  may  depart  from  one  or  more 
of  the  charges  against  one  or  more  of  the 
pannels,  and  proceed  with  his  proof  as  to  the 
rest.  In  some  cases,  also,  the  prosecutor  is 
allowed  to  restrict  the  charge  to  a  lower 
crime,  but  oftbesamekind,  as,  for  instance,  to 
homicide  instead  of  murder.  The  prosecutor 
is  likewise  entitled  at  the  bar  to  restrict  the 
pains  of  law.  Hume,  ii.  280  ;  BelVs  Notes, 
180,  232  ;  Stetle,  195  ;  Alison's  Prine.  365. 

Amendment,  In  parliamentary  proceed- 
ings, an  amendment  is  an  alteration  proposed 
in  the  draught  of  any  bill,  or  in  the  terms  of 
any  motion.  No  member,  except  when  the 
House  is  in  committee,  is  allowed  to  speak 
more  than  once  on  the  same  question  ;  hut 
he  may  speak  again  on  an  amendment,  which 
is  considered  to  be  a  new  question.  When  a 
motion  for  the  adjournment  of  the  House  is 
made,  it  is  in  the  words,  "  That  the  House 
do  now  adjourn  ;"  and  if  it  be  carried,  the 
House  will  adjourn  to  the  nest  sitting  day  ; 
unles)!,  at  a  previous  part  of  the  evening,  a 
resolution  has  been  come  to,  that,  at  its  rising, 
the  House  shall  adjourn  to  some  particular 
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day.  It  \»  not  competent,  tlierefore,  on  a 
motioD  for  wljoiimineDt,  to  more  an  amend- 
ment, specifying  any  particular  day  to  which 
the  House  shall  adjourn.  An  amendment 
may  be  proposed  on  an  amendment.  The 
parliamentary  rale  as  to  putting  motions  and 
omendmeats  to  the  vote  differs  from  that 
nsually  observed  at  public  meetings.  In 
Parliament,  the  motion  which  has  been  first 
made  and  seconded  is  always  put  first  from 
the  chair ;  and  hence,  when  an  amendment 
has  been  proposed,  instead  of  the  question 
that  it  shall  be  adopted  being  directly  put,  a 
vote  is  taken  on  the  question,  "  That  the 
words  proposed  to  be  left  out  stand  part  of 
the  question  ,"  and  if  this  motion  is  carried, 
the  main  question,  nhich  is  really  the  same 
thing,  is  next  put,  and  of  course  agreed  to. 
But  if  the  question,  "  That  the  words  stand 
port  of  the  question,"  be  negatived,  the  main 
question  is  put  with  the  omission  of  these 
words  ;  so  that  the  amendraent  separately  is 
never  put  at  all.  Haltell,  n.  Ill, el  »eq.;  Mat/'» 
Practical  Treaike  on  the  Law,  PrivilsfftM,  Ac,  of 
ParUamwt,  p.  236. 

AmerdameBt,  or  Amercement;  is  pro- 
perly an  English  law  term,  where  an  offender 
is  at  the  mercy  of  the  King  in  regard  to  the 
ftMnJtim  of  a  fine ;  when  it  is  used  at  all,  it 
means  a  fine  imposed  on  an  offender.  Tondint, 
h.  t. ;  Wharton' t  Law  Lexicon. 

Ameioiams&tiim,  or  Forinfaetum  Curia:: 
used  in  the  Rtgiam  Majeslatem  to  signity  the 
unCttui,  or  fine  for  absence.    SIcm»,  h.  t. 

Amioable  Sentence;  is  applied  to  a  de- 
cree-arbitral.    See  Arbitration. 

Amioni  onrite ;  a  bystander  who,  not  being 
interested  in  the  cause,  of  his  own  knowledge, 
and  tanquam  amtcut,  makes  a  suggestion  in 
point  of  fact  or  in  point  of  law,  for  the  infor- 
mation of  the  Court,  or  to  correct  a  mistake. 
See  T(mJin»,  h.  t. 

Amoeity;  an  act  of  pardon  or  of  oblivion, 

Anceitor ;  in  Scots  law,  is  one  from  whom 
a  landed  estate  is  derived,  and  who  is  repre- 
sented by  the  person  in  possession.  In  this 
respect  an  anc^tor  difi'ers  from  one  to  whom 
the  estate  has  previously  belonged,  and  from 
whom  it  has  passed  to  the  present  proprietor 
by  purchase,  or  what  is  called  a  singular  title ; 
inch  a  person  being  termed  the  author.  Stair, 
B.  iv.  tit.  35,  5  16 ;  Jfr  More's  Nolet.  pp. 
cccxsxTi.  and  ccctviii ;  Enk.  B.  iii.  tit.  8,  § 
101,  et  teg. ;  Belfi  Com.  vol.  i.  p.  727,  et  uq. 
5th  edit. ;  BeWs  Princ.  g  1931,  et  seq.  3d  edit. 

Anohora^ ;  is  a  duty  payable  by  a  vessel 
on  ita  entering  a  pert. 

Animftls;  injury  dont  hy.     Sm  Damnum. 

Ann,  or  Annat;  is  the  half-year's  stipend 
payable  for  the  vacant  half-year  after  the 
death  of  a  clergyman,  to  which  his  family  or 
nearest  of  kin  have  right  under  the  act  1672, 
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13.  Thus,  if  a  cleivyman  die  afi«r  Whit- 
sunday, his  esecnton  nave  right  to  the  Brat 
half  of  that  year's  stipend,  and  his  widow  and 
nearest  of  kin  have  right  to  the  other  half, 
as  ann.  If  he  survives  Michaelmas,  he  has 
right  to  the  whole  of  the  year's  stipend,  aod 
his  nearest  of  kin  draw  the  first  of  the  next 
half-year's  stipend,  as  the  ana.  The  right  to 
the  ann  is  not  vested  in  the  clergyman,  but 
in  his  next  of  kin,  and  therefore  can  neither 
be  assigned  by  him  even  in  a  moriit  eoMcs 
deed,  nor  attached  for  his  debts.  The  rule 
for  dividing  the  oon  between  the  widow  and 
children  does  not  seem  to  be  very  clearly 
fixed ;  bat  Erikine  inclines  to  adopt  the  same 
rule  of  division  which  would  be  followed  in 
regard  to  executry ;  that  is,  to  give  one-third 
to  the  widow  and  two-thirds  to  the  children 
per  capita.  Where  there  are  no  children,  one- 
half  goes  to  the  widow,  and  the  other  to  the 
nearest  of  kin  :  where  there  arcr  children, 
but  no  widow,  it  goes  wholly  to  the  cbildrea  ; 
and  where  there  are  neither  children  nor  a 
widow,  it  goes  to  the  nearest  of  kin.  Confir- 
mation is  not  required  to  vest  a  right  to  the 
ann  in  those  by  law  entitled  to  it.  By  the 
act  50  Geo.  III.,  c.  84,  whereby  provision  is 
made  for  augmenting  small  stipends  to  L.150, 
it  is  enacted,  that  the  executors  or  peruonal 
representatives  of  the  minister  whose  stipend 
shall  be  augmented  under  this  act,  shall  be 
entitled  to  one  half-yearly  moiety  of  the  ftug- 
mentatioQ  to  be  so  granted,  in  name  of  ann, 
over  and  above  the  stipend  due  to  the  de- 
ceased minister  in  the  same  manner  as  in  or- 
dinary stipends,  and  the  Barons  of  Exchequer 
are  empowered  to  grant  precepts  for  payment 
of  this  ann  to  those  having  right  thereto,  on 
their  receipt,  without  confirmation  or  making 
up  any  other  titles  ;  50  Oeo.  III.,  c.  84,  §  16. 
See  also  5  Geo.  IV.,  c.  72.  See  on  the  sub- 
ject of  this  article,  Ertk.  B.  ii.  tit.  10,  §§  67, 
68 ;  Stair,  ii.  tit.  8,  §  34,  and  Mr  ¥on(t  Note*, 
ccxlv. ;  Bank.  vol.  ii.  p.  77  ;  Kames'  Stat.  Law 
Abridg.  h.  t. ;  Brown't  Sj/nt^.  k.  t. ;  Hutcheton't 
Jtiitice  of  Peace,  vol.  ii.  p.  464 ;  Coiaull  on 
Tithes,  ii.  p.  453  ;  Watton'g  Statuit  Law,  h.  t.  - 
Jiirid.  Sli/ies,  vol.  ii.,  p.  285,  3d  edit. 

Annexation;  as  used  in  the  Re^iam  Majet- 
totem,  signifies  "  a  fast-knitting  and  binding." 

SktM,  h.  t. 

AfiTiHTfttiftfi ;  is  the  act  of  nniting  lands  to 
the  Crown,  and  declaring  them  unalienable. 
It  also  signifies  the  appropriating  of  Chareh 
lands  to  the  Crown  :  and  the  union  of  lands 
lying  at  a  distance  from  the  parish  church  to 
which  they  belong,  to  the  church  of  a  parish 
to  which  they  are  more  contiguous. 

1.  Annexed  Property  of  the  Groton. — The  li- 
berality of  our  sovereigns  during  the  fifteenth 
century  had  reduced  the  Crown  to  great  pQ~ 
verty,  and  it  was  the  object  of  Parliament  to 
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pot  ID  and  to  saeh  ftlienstiona.  Bat  this  de- 
uraiBation  was  not  long  acted  on  ;  the  an- 
dtot  sjntem  having  been  reaumed,  under  the 
ipMions  pret«Dee  of  improving  the  country, 
bj  giving  oat  the  property  of  the  Crown  in 
fn  for  payment  of  a  rent.  By  the  act  1455, 
(.  41,  the  annexed  property  of  the  Crovn  is 
dCKribed,  and  declared  unalienable,  onleea  the 
gift  Teeeire  the  approbation  of  parliament. 
But  that  enactment  seems  not  to  have  checked 
tbt  eril ;  and  it  was  followed  by  other  eta- 
tutK,  and  particularly  by  tho  acts  1457,  e. 
71 ;  1540,  0.  16  and  16  ;  1584,  c.  6  ;  1597, 
(.  £33  and  234  ;  some  of  which,  by  sanction- 
iig  Kibinfeadation  in  Crown  lands,  had  the 
tlfeet  of  dissipating,  or  greatly  depreciating, 
the  raloe  of  the  annexed  property,  in  so 
much,  that  now,  with  the  exception  of  the 
Cutiet  of  Bdinburgh,  Stirling,  and  Dumbfir- 
toB,  the  palacB  of  Uolyroodhoase,  and  the 
feo^uties  of  the  aocient  domains  feued  out 
EB4er  the  above  statntes,  little  remains  of  the 
oDca  extensive  territories  of  the  Crown. 
&it  ii.  tit.  3,  §  14. 

2.  Annexation  of  T«mporalHg  of  Bmefica. — 
This  anaexation  was  made  by  the  act  1587, 
c.  S9,  tm  a  narrative  of  the  poverty  of  the 
Crown,  and  his  Majesty's  desire  to  support 
the  rojal  dignity  without  taxing  his  subjects, 
ud,  for  that  purpose,  what  had  formerly 
bees  given  by  the  Crowti  to  religious  houses 
iintDned,  the  cause  of  the  disposition  {that 
11,  the  support  of  the  Popish  religion),  now 
eesain^,  as  the  act  expresses  it.  On  these 
^nndi,  the  whole  estates,  profits,  and  emo- 
linnits,  belonging  to  the  enurch  and  to  ec- 
rlesisstical  persons  of  every  description,  are, 
frffln  and  after  July  29,  1587,  declared  to 
be  tbe  annexed  property  of  the  Crowo  under 
nrtain  exceptions,  and  reserving  a  power  to 
hit  Msjesty  of  subfeuing.  Er»k.  ii.  tit.  10, 
i  19;  SW.  1587,  c.  29  ;  Mackenm^i  Observa- 
<>Mt,  p.  226.     See  Temdt. 

3.  Anmaatian  quoad  gaera  tanhtm ;  is  the  an- 
seulion  of  lands  lying  at  a  distance  from  the 
ebarch  to  whichthey  belong,  to  another  church 
U  which  they  are  more  eoatiguons,  in  so  far 
urelstes  to  the  pastoral  charge.  Such  lands 
•till  nmtinne  part  of  the  parish  from  which, 
fMsrf  Mem,  they.are  separated,  and  remain 
■xbjeet  to  parochial  burdens  in  it,  such  as  the 
eipense  of  building  or  repairing  the  manse, 
'opporkng  the  poor,  paying  stipend  and  the 
like,  ilthongh  it  has  been  decided  {contrary 
te  tbe  dktam  of  Erskine),  that  lauds  annexed 
f^i  taera  lanltim,  are  liahle  in  the  expense 
ef  Dpholdbg  the  dmrdt  of  the  parish  to  which 
*ej  sre  so  annexed.  £r<it.  B.  ii.  tit.  10,  ^ 
M.jwd/wfy'i  JVirfM;  Stair,  ii.  tit.  iii.  5  35  ; 
*«*  Tol.  i.  p,  538,  and  559 ;  vol.  ii.  pp.  18 
"*  16 :  Beffg  Print.  §  673,  3d  edit. ;  Bnmm's 
^-pp.  1179,  1181,  1496,2317;  Sutck. 
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Jattice  of  Peace,  vol.  ii.  pp.  409,  427  ;  Jiirid. 
Styltt,  vol.  iii.  491,  et  »eq.  2d  edit.  See  Di*- 
juaclim. 

A&JIO  Boiuilli ;  the  computation  of  time 
from  the  incai'natioo  of  our  Saviour.  TotH' 
lint,  h.  t. 

Annitftlre&t ;  interest  of  money.  Before 
the  Reformation,  it  was  not  lawful  to  lend 
money  at  interest,  and,  to  evade  this  law,  per- 
sons lending  money  received  a  yearly  root 
out  of  land.  The  profit  of  the  money  so  lent 
was  denominated  aunualrent,  and  thus  the 
term  annuatreut  came  to  he  synouymons  with 
interest.  Stair,  B.  i.  tit.  15,  §  7  ;  Bank.  Tol. 
i.  p.  436;  Earned  Stat.  Law  Abridg.  h.  t.  ; 
Bromn't  Synop.  A.  t. ;  WaUon't  Statute  Law, 
h.  t.  ;  Meniiei'  Convevanetng,     See  Inkrett. 

Annnalrent  Bight  wss  a  deed,  by  which, 
in  consideration  of  a  certain  price  paid  to  him, 
a  proprietor  of  lands  granted  a  yearly  rent  out 
of  his  property,  redeemable  by  him  on  repay- 
ment of  the  pure  hose- money.  This  whs  a  de- 
vice t«  evade  the  laws  in  force  previous  to  the 
Reformation  against  the  taking  of  interest. 
But,  after  the  Reformation,  when  it  was 
made  lawful  to  take  iuterest,  a  bond  was 
given  by  the  borrower  to  the  lender,  by  which 
he  gave  an  heritable  security  for  the  whole 
debt,  principal  and  interest.  Hence,  when 
these  two  securities  came  into  competition, 
the  anuuolrent  right,  though  preferable  to 
the  heritable  bond,  extended  merely  to  the 
aunualrent,  white  the  surplus  was  carried  by 
the  heritable  bond.  This  form  of  security  is 
now  in  desuetude.  Stair,  B.  ii.  tit.  5;  Mr 
Mor^t  Notes,  p.  ecii. ;  &ftt.  B.  ii.  tit,  8,  §31, 
el  seq. ;  tit.  2,  §  6  ;  Bank.  vol.  i.  pp.  487,  648, 
ei  sej. ;  Belt's  Com.  vol.  i.  p.  671,  5th  edit. ; 
Bell't  Prine.  §  909,  3d  edit. ;  ffunter'i  Land- 
lord and  Tenant ;  BrottHi't  Synop.h.l.;  Meiuiu' 
Convey a/neing.    See  Burdais. 

AlUlQSl ;  a  word  used  in  the  older  law  of 
Scotland,  to  signify  a  yearly  revenue  or  duty 
payable  at  certain  terms,  either  legal  or  coa- 
ventional.     Skene,  h.  t. 

Aimni^  of  Teiuds ;  was  au  allowooce  to 
the  King  by  the  Commission  of  Teinds,  at  6 
per  cent.,  from  the  teind  of  erected  benefices, 
ratified  by  the  act  1633,  c.  15.  They  were 
disponed  by  the  Crown  in  security  of  a  debt, 
but  the  drawing  of  them  was  put  a  stop  to  in 
1674,  and  the  right  has  since  that  time  lain 
dormant.  Stair,  B.  ii.  tit.  8,  §  13,  and  B.  iv. 
tit.  24,  §  3 ;  Srsk.  B.  ii.  tit.  10,  §  39 ;  Bank. 
vol.  ii.  p.  58 ;  -Karnes'  Stat.  Law  Abridg.  h.  t. 
See  Teinde. 

Auniiities,  Public.    See  PulUc  Funds. 

Annuity  Tax;  a  local  tax  levied  within 
the  royalty  of  Edinburgh  for  the  support  of 
the  eighteen  endowed  clergymen  of  the  fif- 
teen city  churches.  The  annuity  is  an  assess- 
ment of  4^  per  cent,  on  the  rents  of  houses  and 
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shops  within  the  roy^ty,  which  wu  Bret  au- 
thorized aboat  the  Tear  1634.  It  originated 
in  suggestioDB  which  h&d  been  made  by  James 
VI.,  and  repeated  by  Charles  1.,  to  the  ma- 
gistrates of  Edinburgh  as  to  the  best  means 
of  supporting  the  Bstablished  clergy  of  the 
city.  Acting  on  these  inggestions,  the  ma- 
gistrates applied  to  the  Scot^  Parliament  for 
authority  to  lery  the  assessment.  Parliament 
remitted  the  matter  to  the  Privy  Council, 
with  power  to  act  as  they  saw  just ;  and  in 
March  1634  the  Privy  Council  ordained  the 
levy,  and  in  January  1636  the  King  approved 
of  it.  When  first  imposed  the  aggregate  sum 
to  be  levied  was  limited  to  a  maximum  ;  but 
afterwards  a  genernl  assessment  of  6  per  cent. 
on  the  rental  was  authorized,  by  a  statute 
passed  6th  Juno  1661,  which  is  now  the  lead- 
ing authority  for  the  assessment.  The  more 
recent  statutes  in  which  this  assessment  is  re- 
cognised are  7  Geo.  Ill,,  c  27,  25  Geo.  III., 
c.  28,  26  Geo.  HI.,  c.  113,  and  49  Geo.  III., 
e.  21,  by  which  last  statute  the  assessment  is 
made  applicable  to  the  support  not  only  of 
the  ministers  of  the  then  existing  churches, 
but  of  those  of  snch  churches  as,  in  virtue  of 
that  statute,  might  be  erected  in  the  extended 
royalty.  The  other  sources  of  emolument  to 
the  endowed  clergy  of  Edinburgh  are  the  in- 
terest of  a  sum  of  £2000  in  lieu  of  the  duty 
of  a  merk  per  ton  and  pack  formerly  levied 
upon  goods  brought  into  Leith  and  Edin- 
burgh, and  applied  to  the  payment  of  the 
ministers  of  the  city  of  Edinburgh,  but  which 
duty  was  abolished  by  1  and  2  Vict.,  o.  55, 
^  lg_ — and,  also,  the  interest  of  5000  merks 
mortified  by  Lady  Yester.  The  annuity-tax 
is  by  far  the  most  important  of  these  sources 
of  income,  and  the  produce  of  the  whole 
yields  the  very  moderate  stipend  of  abont 
£500  per  annum  to  each  minister.  Members 
of  the  College  of  Justice  are  exempted  from 
the  annuity-tax.  Montrose,  it  is  believed,  is 
the  only  other  town  in  Scotland  in  which  a 
similar  provision  is  made  for  the  support  of 
the  clergy.  See  PaUrson,  11th  March  1829, 
7  S.  573.  See  on  the  subject  of  this  article 
FinI  Report  ef  Conunitsioners  of  Rdigiout  In- 
rimdiOTi,  1837. 

AnuoitleB.  An  annuity  is  the  right  to  a 
yearly  payment  in  money.  When  secured  on 
land  it  becomes  a  conventional  liferent,  and  a 
d^itimfvndi,  differing  fVom  annnalrent  rights 
chiefly  in  this,  that  it  has  no  relation  to  a  ca- 
pital sum  or  stock.  Annuities  are  either  set- 
tled as  a  permanent  aliment  on  the  annuitant 
for  family  purposes,  or  from  favour ;  or  they 
are  constituted  by  bond  of  annuity,  whereby 
the  obligor  engf^s  to  make  to  the  obligee  a 
certain  yearly  payment,  in  consideration  of  a 
price  deemed  adequate  at  the  time.  Such  as 
are  for  a  fixed  term  of  years  are  called  An- 
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nHtlitt  Certain  ;  such  as  depend  on  the  dura- 
tion of  hnman  life  are  called  Annuities  on 
Live*.  The  creditor  in  an  annuity  may  ad- 
judge heritable  property  sufficient  to  answer 
his  claim,  and  it  has  also  been  held  that  he 
may  arrest  a  fnnd  of  lying  money  sufficient  to 
cover  his  annuity.  Ad  annuitant,  in  bring- 
ing his  action  for  recovery  of  his  annuity, 
claims  a  capital  sum  sufficient  to  produce  an 
annual  int«rest  equal  to  the  annuity.  If  he 
succeed,  the  requisite  sum  is  recovered  and 
invested  or  secured,  and  the  interest  of  it  is 
paid  to  him  until  the  expiration  of  the  wi- 
Duity,  when  the  capital  is  restored  to  the 
debtor  in  the  annuity ;  or  the  same  object  may 
be  attained  under  an  arrangement  for  the  pur- 
chase of  an  annuity  from  an  insurance  com- 
pany. In  bankruptcy  a  dividend  correspond- 
ing to  this  capit<J  was  in  like  manner  taken, 
which  capital,  on  the  expiration  of  the  an- 
nuity, became  the  property  of  the  creditors. 
In  ranking  annuities  and  contingent  debts, 
however,  a  more  convenient  custom  haaof  lat« 
been  introduced  of  putting  a  value  upon  them 
as  at  the  period  of  division,  taking  into  ac- 
count the  interest  of  money,  the  chances  of 
life,  and  other  circumstances ;  and  the  credi- 
tor is  ranked  for  this  value  in  full  of  his 
claim,  and  entitled  to  draw  a  corresponding 
dividend.  There  was  often  necessarily  much 
doubt  and  difficulty  fn  fixing  this  value ;  for  a 
full  exposition  of  which  see  BdCt  Cot*,  vol.  i. 
p.  339,  5th  edit. 

By  the  Bankruptcy  Statute  19  and  20  VIcL, 
c.  79,  it  is  enacted,  that  no  creditor,  in  respect 
of  an  annuity  granted  by  the  bankrupt,  shall 
be  entitled  to  vote  and  draw  a  dividend  until 
such  annuity  shall  be  valued.  The  SherifiT, 
before  the  election  .of  a  trust«e,  and  the  trus- 
tee thereafter,  is  directed  to  put  a  value  on 
the  annuity,  regard  being  had  to  the  original 
price  given  for  the  annuity,  deducting  there* 
from  such  diminution  in  the  value  of  the  an- 
nuity as  shall  have  been  caused  by  the  lapse 
of  time  since  the  grant  thereof  to  the  date  of 
the  sequestration, and  the  creditor  is  entitled 
to  vote  and  draw  dividends  in  respect  of  surh 
value  and  no  more,  but  it  is  provided  that  the 
judgment  of  the  Sheriff  or  trustee  shall  he 
subject  to  review ;  and  any  creditor  who  haa 
claims  on  the  estate  may  appeal  or  appear  and 
be  heard  on  any  appeal. 

Redeemable  Bonis  of  Awinitti  are,  generally 
speaking,  mere  expedients  for  Bccuring  the 
lender  of  a  sum  of  money  in  high  interest,  and 
in  repayment  of  the  capital  on  the  expiration 
of  the  life.  They  are  contracts  ly  which  the 
borrower  becomes  bound  to  pay  to  the  lender, 
while  the  selected  life  endures,  an  annuity  of 
sufficient  amount  to  cover  not  only  a  high  va- 
tereat,  but  also  a  premium  of  insurance  upon 
the  life  selected.     Caution  is  given,  or  lands 
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iratooTOfed,  in  security  af  the  payment,  and 
ibe  borrower  hu  it  id  his  option  to  redeem 
lk»  right  on  repaymeot  of  the  sum  advanced. 
Annuities,  as  having  traetiMi  fiUari  temporit, 
in  heritable,  and  an  obligation  to  pay  them 
filk,  like  other  similar  burdens,  upon  the  heir 
«f  tie  deceased.  They  do  not  vest  lU  die  in 
Jmb,  but  at  the  specified  terms  of  payiuent, 
whiei  are  usually  Whitaonday  and  Martin- 
ms.  Arrestment  of  an  annuity  before  the 
tern  when  it  fell  due  has  been  sustaiued  to 
airy  the  annuity,  when  the  annuitant  actu- 
ill;  BorriTed  that  term.  Certain  annuities,  as 
tfaat  of  a  minister's  widow  or  of  the  widow  of  a 
writer  to  the  signet,  are,  under  special  statutes, 
DMsrrestable,  the  principle  of  such  enactments 
bti^  that  these  are  truly  alimentary  annui- 
ti<L  On  the  sabject  of  this  article  see  BtWt 
(W,  Tol.  i.  p.  »36,  et  uq.,  356,  360  ;  Mr  More's 
Stia  w  Stor,  p.  cxli. ;  £r»t.  B.  ii.  tit.  9,  § 
n ;  B.  iii.  tit.  6,  §  9 ;  BtWt  Prine,  §§  1484, 
1*98;  SiWfU.  oMdff.  A.  (.;  Brovn's  Synop. 
pp.  135,  1555;  ShatuCs  Practice;  Mmzia' 
CiHefmeing,  204,  310  ;  Jurid.  Stylet,  vol.  i., 
4tli  edit ;  vol.  ii.,  3d  edit. ;  vol.  iii.,  2d  edit. ; 
I3S.pp.  199,  1112. 

Aabiu  dnliberaiLdi ;  is  the  year  allowed 
W  Uw  to  the  heir  to  deliberate  whether  he 
*iU  ester  and  represent  his  ancestor.  The 
(otiy  of  so  heir  Infora  serious  responsibilities, 
ud  therefore  the  year  is  allowed  for  consi- 
dentioB.  The  anntts  (J«/i(«ran<ji  uommeunes  on 
the  death  of  the  ancestor,  unless  in  the  case 
Df  sposthumons  heir,  in  vhich  case  the  year 
nmi  from  the  heir's  birth.  But  the  period 
fiH-  deliberating  will  not  be  extended  on  ac- 
mant  of  the  heir's  ignorance  of  the  ancestor's 
dftib,  as,  for  example,  where  the  ancestor  has 
dial  ibrosd.  A  poinding  of  the  ground,  how- 
ftt,  ti  the  instance  of  the  predecessor's  wi- 
^*  for  her  jointure  may  proceed  against  the 
ludt  within  the  annus  deliberandi,  to  Whiuh 
proeea  th«  heir  may  bo  competently  made  a 
pwtj;  If.  6876.  The  heir  may  also  be 
cbsi^  to  enter ;  but  no  procedure  can  fol- 
low on  the  charge  within  the  year.  And  he 
nsj  be  cited  in  an  action,  provided  the  diet 
rf  conpesrance  falls  bayond  the  year ;  for 
wiliin  the  year  he  is  not  bound  to  answer  in 
isj  Mlion  in  which  he  must  appear  as  heir. 
If  Ihe  ippsrent  heir  die  within  the  year,  the 
Beit  heir  has  his  own  entire  year,  from  the 
dtDthof  the  apparent  heir.  The  privilege  ot 
lialibersting  is  terminated  not  only  by  the 
l^w  of  the  year,  but  by  the  apparent  heir's 
intermediate  service  to  his  predecessor,  or  by 
Bit  incnrring  a  passive  representation  ;  and 
ihe  sssM  deiibetatidi  will  not  interrupt  the 
P'<^n»  of  an  action  of  ranking  and  sale 
■hieh  hss  been  raised  against  the  prederes' 
w.  See  on  the  subject  of  this  article,  Ertk. 
B.  iii.  UL  8,  §  54 ;  Stair,  B.  iii.  tit.  5,  g  32, 
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and  tit.  5,  §  1,  and  B.  Iv.  tit.  8,  g  6 ;  Bank, 
ToL  ii.  p.  310  ;  B^Ps  Com.  vol.  1.  p.  710,  5th 
edit. ;  BeiCi  Princ.  §  1685,  et  eeq.,  and  atitho- 
ritiet  there  cited,  7 14,  3d  edit. ;  Brown's  Synop. 
pp.  811,  1036,  1559,  1675;  Shavft  Dtgeet ; 
Sandford  vn  KmlabU  Sitcceiiion,  vol.  ii.  pp. 
95,  193 ;  S/MiuPt  Frae,  pp.  206,  et  eeq.,  688, 
et  seq.  See  Apparent  Beir.  Charges  to  Enter. 
Ranking  and  liale.     Beneficium  Inventarii. 

Answer;  the  title  of  a  written  pleadinggiven 
in  to  a  court  of  justice  by  a  party,  either  as  a 
replication  to  the  claim  of  lie  purauer,  or  to 
a  statement  ordered  by  the  judge,  or  in  sup- 
port of  a  judgment  which  has  been  brought  un- 
der review  by  a  representation  or  petition. 

Antennptial  Co&tnwU  of  HarriBgv.  See 
Gontraci  of  Marriage. 

Antumreiii.  In  the  Roman  law,  pactum 
antichreseos  was  an  agreement,  by  which  the 
creditor  in  a  voluntary  pledge  had  the  use  and 
profits  of  the  thing  pledged,  in  lieu  of  the  in- 
terest of  the  debt.  It  might  also  be  agreed 
that  the  surplus  should  go  to  the  extinction 
of  the  debt.  This  pactum  bore  some  an^ogy 
to  our  wadset.  Stair,  B.  i.  tit.  13,  §  11 ; 
Bank.  vol.  i.  p.  384.     See  Wadxet.    PUike. 

Antudpatum  of  Beat  See  Lease.  Qnu- 
stMi.    Tailzie. 

Apoolut  Trinm  Annonim.  In  the  Roman 
law,  three  annual  receipts,  and,  in  the  law  of 
Scotland,  three  consecutive  receipts  for  term- 
ly  payments,  raise  a  presumption  that  all 
prior  arrears  are  discharged,  iSlmV,  B.  iv. 
tit.  40,  §  35 ;  Mr  More'*  NoIm,  p.  cxxiii. ; 
Urtk.  B.  iii.  tit.  4,  §  10  ;  Memies'  Gonva/aiteing. 
See  Diiduirge. 

Apparent  Heir ;  in  common  language,  is 
applied  to  the  eldest  son,  as  the  person  to 
whom  the  successiou  will  probably  open.  But, 
in  Scotch  legal  phraseology,  an  apparent  heir 
is  the  person  to  whom  the  succession  hat  ae- 
tuaily  opened,  but  who  hss  not  completed  his 
title  to  his  predecessor's  estate,  or  taken  up 
the  succession  by  service,  or  byinfeftment  on 
a  precept  of  elare  c&Miat.  An  apparent  heir 
is  entitled  to  the  annus  deliberandi,  within 
which  time  he  may  consider  the  consequences 
of  his  entry,  and  resolve  to  take  up  or  to  re- 
nounce the  succession.  (See  ^nnus  deiiber- 
andi.)  With  that  view,  the  apparent  heir  is 
entitled  to  puisue  an  action  of  exhibition  ad 
deliberandum;  that  is,  he  may  compel  those 
who  are  possessed  of  his  ancestor's  title-deeds 
to  produce  them  for  his  iuspection  and  infor- 
mation. He  may  also  defend  the  titlesof  his 
ancestor  when  challenged.  He  may  draw 
and  discharge  the  rents,  or  even  pursue  for 
them.  His  executor  seems  to  be  entitled  to 
draw  what  may  have  fbllen  during  the  heir's 
apparency,  and  which  remained  undrawn  at 
tlie  time  of  his  death.  An  apparent  heir, 
however,  cannot  remove  his  predecessoi-'s  tan* 
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ante.  To  enable  him  to  do  so,  be  must  hare 
compleud  bis  title.  But  in  the  case  where 
the  tenant  bag  taken  his  lease  from  the  appa- 
rent heir  himself,  during  his  apparency,  the 
tenant  cannot  defend  himself  against  a  re- 
moTiDg,  by  disputing  the  title  of  the  person 
with  whom  he  has  thus  contracted.  An  ap- 
parent heir  ma;  pursne  a  judicial  ranking 
and  sale  of  his  ancestor's  estate,  whether  it 
be  bankrupt  or  not;  1695,  c.  24.  The  ex- 
pense of  the  action  is  paid  from  the  estate, 
when  there  is  no  surplus  after  paying  the  cre- 
ditors ;  but,  when  there  is  a  surplus,  the  ex- 
pense must  be  taken  from  it.  An  apparent 
heir  is,  in  certain  circumstances,  entitled  to 
an  aliment  from  a  liferenter  in  poaeeasion  of 
the  estate;  see  Aliment.  He  may  also,  in 
virtue  of  his  apparency,  reduce  deathbed 
deeds.  The  creditors  of  an  apparent  heir 
are  postponed  to  those  of  his  immediate  an- 
cestor, as  to  the  defuuct's  heritable  estate, 
provided  the  ancestor's  creditors  do  diligeuce 
against  the  apparent  heir,  and  the  real  estate 
belonging  to  the  deceased,  within  three  years 
after  his  death;  1661,  c  24.  The  same  sta- 
tute declares  that  no  right  or  disposition  af- 
fecting the  heritage  of  the  defunct,  made  by 
an  apparent  heir,  even  after  his  entry  and 
infeftment,  shall  be  valid  to  the  prejudice  of 
the  predecessor's  creditors,  unless  such  right 
or  disposition  he  made  and  granted  a  full  year 
after  the  defunct's  death.  By  the  act  1695, 
c  24,  the  onerous  acts  of  an  apparent  heir, 
three  years  in  possession,  are  rendered  effec- 
tual against  the  estate  which  he  possessed 
under  his  right  of  appai'ency  ;  it  being  there- 
by declared,  that  an  heir  passing  by  his  im- 
mediate ancestor,  and  entering  to  one  more 
remote,  or  sncceeding  by  adjudication  on  his 
own  bond  to  one  more  remote,  shall  be  liable 
for  the  dehte  and  deeds  of  the  interjected  per- 
son (who  has  been  three  years  in  possession) 
to  the  value  of  the  estate ;  but  when  the  heir 
obtains  possession  without  having  completed 
bis  title,  he  is  not  held  to  represent  the  appa- 
rent heir.  This  is  an  omission  in  the  statute. 
Titles  of  honour,  leases  held  by  his  predeces- 
sor, and  rights  not  feudal  having  a  tract  of 
future  time,  vest  in  the  apparent  heir  ipso 
jvre,  and  without  service.  See  Ersk.  B.  ii. 
tit.  12, 5  61,  and  B.  iii.  tit.  8,  §§  54,  77  ;  BeU's 
Com.  i.  99,  664 ;  Stair,  B.  iii.  tit.  5,  §  1,  «t 
sivt.,  and  §  50  ;  B.  iv.  tit.  26,  §  8 ;  Mr  More's 
Notes,  cccxxx.  ccciSKvi.  ccclviii. ;  Bank.  vol.  ii. 
pp.  310,  322,  €t  teq. ;  Belt's  Prine.  §  1677,  et 
siq.,  5  iy29,  et  se^.,  and  authorities  there  cited; 
Hwnter'i  Landlord  and  Tenant ;  Sand/ord  on 
EntaiU,  76,  et  seq.,  96,  et  seq.;  BeU  on  Pnr- 
chaser't  Title,  p.  8 1,  et  seq.,  2d  edit. ;  Watson's 
Stat.  Law,  h.  (.,-  Jurid.  Stales,  vol.  ii.  p.  101, 
3\1  edit. ;  Meniies'  Convincing.  See  Annm 
•UUberandi.     Beifficium  Inventarii. 
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Aj^eal  to  the  House  of  Lords.  Appeals 
are  competent  from  final  judgments  of  the 
Court  of  Session,  Court  of  Exchequer,  and 
Commission  of  Teinds,  but  not  from  the  Court 
of  Justiciary,  or  from  the  verdict  of  a  jury, 
or  from  the  judgment  of  the  Court  of  Ses- 
sion, reviewing  a  judgment  of  an  inferior 
court  proceeding  upon  a  proof,  in  so  far  as  it 
finds  certain  facts  to  be  established  by  such 
proof;  6  Geo.  IV.,  c.  120,  §  40.  And  when 
the  Court  of  Session  pronounces  a  judgment 
out  of  the  ordinary  course  of  its  public  juris- 
diction, as  when  the  parties  have  by  agree- 
ment substituted  the  Coui-t  for  a  jury,  no 
appeal  lies;  Dudgeon,  de.,  Ist  Aug.  1854, 
1  Maequeen,  714;  Craig,  22d  Feb.  1849, 
6  Btll,  308.  Appeals  are  also  competent 
from  interlocutory  judgments  of  the  Court  of 
Session,  if  with  the  leave  of  the  Division  pro- 
nouncing such  interlocutory  judgment,  or,  in 
cases  where  there  is  a  difTereoce  of  opinion 
among  the  Judges,  such  leave,  or  difference  of 
opinion,  being  certified  by  two  of  the  counsel  in 
the  cause ;  48  Oeo.  I!!.,  c.  151,  and  Standing 
Order  of  &e  Howe  of  Lordt,  9th  April  1812. 
As  to  jury  causes,  the  result  of  some  ratherper- 
plexing  statutory  enactmentsseems  to  be,  Isl, 
That  the  determination  of  questions  of  law 
or  relevancy,  previous  to  trial,  is  not  open 
to  appeal  without  the  express  leave  of  the 
Court,  reserving  the  effect  of  the  objection 
in  any  appeal  to  be  finally  taken ;  6  Geo.  IV., 
a.  120,  5  33.  2d.  In  all  cases  of  general  vei- 
dicts,  the  order  of  the  Court,  granting  or  re- 
fusing a  new  trial,  is  not  subject  to  appeal ; 
59  Geo.  in.,  c.  35,  §  16.  3rf,  But  if  a  bill 
of  exceptions  have  been  tendered,  or  a  motion 
mode  for  setting  aside  the  verdict,  on  the 
ground  of  misdirection  by  the  judge  at  the 
trial  in  matter  of  law,  or  of  the  undue  rejec- 
tion or  admission  of  evidence,  the  party 
against  whom  judgment  is  given  may  ap- 
peal ;  59  Geo.  III.,  c  35,  §  17  ;  55  Geo.  Ill, 
c.42,§7.  The  appeal  must  be  presented  to  tha 
House  of  Lords  within  fourteen  days  after 
the  interlocutor  has  been  pronounced,  and  if 
Parliament  be  not  sitting,  within  eight  days 
after  the  commencement  of  the  next  seesion. 
The  case  of  Melrose  A  Co.,  28th  Feb.  1854, 
1  Maeq.  698,  shows  how  imperative  this  re- 
gulation is,  and  that  it  supersedes,  in  so  for  as 
regards  the  particular  appeals  to  which  it  re- 
fers, the  15th  section  of  48  Geo.  lll.,c.  151, 
which  makes  it  competent,  when  a  judgment 
or  decree  is  appealed  from,  to  either  party  to 
appeal  from  all  or  any  of  the  interlocutors  that 
may  have  been  pronounced  in  the  cause,  so 
that  the  whole,  so  far  as  it  is  necessary,  may 
be  brought  under  review  of  the  House  of 
Lords.  It  is  competent  too  to  i^peal  i^inst 
a  judgment  pronounced  upon  a  question  as 
lo  the  admissibility  of  evidence,  reserved 
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il  ■  jarj  triitl  for  the  opinion  of  the  Court , 
JUiMM  A  Sm,  2nh  Mmh  1849,  6  Bell, 
Sit  40,  Unlea  in  the  esae  of  billa  of 
ceptiiHii,  or  of  motions  for  new  trifti  on 
iU  pound  of  misdirection,  «r  of  the  nndoe 
idntnoB  or  rejection  of  evidence,  appeal 
igtiiKt  the  JQdgmeDt  refuKing  a  motion  for  a 
M*  trial  OD  any  other  ground  is  not  compe* 
lent;  M4^9rUne'$  Prae.  258.  5A,  Sneh  ap- 
paak,  when  otherwise  competent,  have  the 
pririlei;e  of  a  summary  hearing ;  56  Geo.  III., 
e.42,  §7-  GUt,  The  House  of  Lords  cannot 
trdM-  a  new  trial,  unless  they  allow  the  bill 
tf  neeptions ;  and,  in  all  oaxes  where  they 
m  of  opinion  that  the  lair  directed  at  the 
trill,  or  the  determination  to  receive  or  re- 
ject eridence,  was  correct,  they  are  to  make 
u  erder  that  the  exception  be  disallowed, 
lod  the  rerdict  carried  into  effect  by  a  judg- 
Mst  thereon  for  the  party  in  whose  favour 
it  WM  fbaod ;  7  WiU.  IV.,  c.  14.  See  also 
1  WSL  17.,  c.  69,  incorporating  the  Jury 
Court  with  the  Court  of  Session :  and  Mae- 
MtUt  Prae.  pp.  63,  258,  279.  An  appeal 
il  (onpetent  against  a  judgment  applying  a 
Todict,  where  it  inToIvei  a  qnestion  of  law 
inBDg  out  of  the  verdict ;  Morga*,  dc,  26th 
Jily  1S55,  2  Jfoe^.  342;  65  Gto.  Ill,,  a.  42, 
j  9.  An  appeal  to  the  Uotue  of  Lords  on 
tks  sere  qnestion  of  expenses  is  incompetent ; 
Sitati  Prae.  1029.  It  is  also  incompetent 
to  fifnH  directly  from  an  interlocator  of  the 
IjkA  Ordinary  nnreviewed  by  the  Conrt. 
«fl«.///^c.  151. 

A  party  intending  to  appeal  mnst,  by  his 
igui  in  the  Conrt  of  Session,  give  written 
■otiee  to  the  agent  of  his  adversary  that  a 
patitioa  of  appeal  against  the  judgment  will 
be  pnsented  on  a  stated  day,  or  as  soon  there- 
lAer  as  conveniently  may  be ;  "  and  the  day 
tn  vbieh  inch  notice  wan  given  ehall  be  iu- 
donsd  hj  the  agent  or  agents  of  the  peti- 
tieoer  on  the  back  of  the  said  appeal;" 
Slmii*gOTA»r,9AAprillS12.  The  petition 
ofsf^eal  (see  Juridical  Stylet,  vol.  iii.  p.  877) 
ButitM  ue  grounds  of  action  withont  en- 
Miag  into  discasaion  of  the  merits,  and  the 
pnMndare  in  it  down  to  the  date  of  the  last 
interlocator  appealed  from ;  and  in  cases  of 
■dfcation  of  an  inferior  conrt  process,  the 
iaUrlocatorg  of  that  eonri,  if  adverse,  ought 
the  to  be  included  in  the  appeal  It  prays 
tto  the  judgments  or  parte  of  jndgments  ad- 
'«na  te  the  interests  of  the  appellant  may  be 
nveraed,  varied,  or  altered.  It  must  be 
■■Kiied  by  two  counsel,  who  must  also  certify 
tfctt,  in  their  opinion,  there  are  reasonable 
{'•uds  of  appeal ;  and  it  must  be  presented 
le  Uw  HoDie  of  I>ord8  within  two  years  from 
(be  extracting  of  the  decree,  or  at  least  within 
foBrtecD  days  after  the  first  day  of  the  session 
w  megEing  of  Parliament  next  ensuing  the 
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expiration  of  the  said  two  years.  When  an 
appeal  is  taken  against  ajudgmeat  pronounced 
during  the  sitting  of  Parliament,  the  petition 
must  be  presented  within  twenty  days  after 
the  date  of  the  judgment,  otherwise  it  can- 
not be  received  that  session.  Where,  how- 
ever,  the  party  entitled  to  appeal  is  under 
age,  or  covert,  non  eompoi  mentis,  imprisone<l, 
or  out  of  Great  Britain  or  Ireland,  the  period 
for  appealing  is  extended  to  "  two  years  after 
his  ftiil  age,  discoverture,  ooming  of  sound 
mind,enlargemeDtoutof  prison, orcoming  into 
Clreat  Britain  or  Ireland,  and  fourteen  days 
to  be  counted  from  and  after  the  first  days  of 
the  session  or  meetingof  Parliament  next  ensu- 
ing the  said  two  years,  hat  not  afterwards  or 
otherwise ;  and  it  is  further  ordered,  that  in 
)  case  shall  any  person  or  persons  be  allowed 
longer  time,  on  account  of  mere  absence,  to 
lodge  an  appeal,  than  five  years  from  the 
date  of  the  last  decree  or  interlocutor  appealed 
against ;  6  Geo.  IV.,  c.  120,  j  25,  and  Stand- 
ing Order,  24f&  Marek  1725,  iaaend«d  22d  June 
1829.  A  petition  for  leave  to  appeal  against  an 
interlocutory  judgment  more  than  two  years 
after  its  date  is  incompetent ;  II  D.  1193. 

When  a  petition  of  appeal  ie  preeented,  an 
order  of  service  is  granted  as  &  matter  of 
course,  and  the  respondent  is  ordered  to  put 
in  his  answer  in  four  weeks.  The  order  is 
served  on  the  agent  or  oounsel  of  the  other 
party,  by  delivering  him  a  copy,  and  showing 
him  at  the  same  time  the  original ;  and  the 
service  is  proved  by  an  affidavit,  which  may 
be  written  on  the  back  of  tlie  order,  sworn 
by  the  person  who  has  served  the  warrant  in 
presenoeofajndgeorjugticeof peace.  With- 
in fourteen  days  from  the  presenting  of  the 
appeal,  the  appellant  (with  the  exception  of 
the  Lord  Advocate),  or  some  responsible  per- 
son for  him,  must  enter  into  a  recognisance 
to  the  extent  of  £4G0,  to  answer  the  expense 
which  may  he  awarded  to  the  respondent  in 
case  of  an  afflrmance ;  and  without  this  re- 
cognisance, the  appeal  falls.  A  pre  forma 
answer  is  lodged  by  the  respondent,  and  cases 
are  prepared  for  both  parties.  That  of  the 
appellant  must  be  lodged  within  four  weeks 
after  the  time  appointed  for  the  respondent 
to  pat  in  his  answers  to  the  petition  of  appeal, 
under  penalty  of  dismissal  of  the  appesL  But 
the  appellant  may  present  a  petition,  within 
the  prescribed  time,  craving  a  prorogation, 
hich  petition  is  referred  to  the  Appeal  Com- 
mittee. The  case  of  the  respondent  must  be 
lodged  within  the  same  pericKl ;  but  non-com- 
plianoe  on  the  respondent's  part  only  subjects 
him  to  the  danger  of  having  the  cause  set  down 
for  hearing  ex  parte,  which  he  can  remove  by 
stating  a  satisfactory  reason  for  bis  delay,  and 
paying  the  expenses  thereby  occasioned  to  the 
rppellant.    It  is  ordered,  that. "  the  appellant 


ainae,  in  bis  printed  cue,  shall  lay  before  this 
House  a  prioted  copy  of  the  record  as  au- 
theaticat«d  by  the  Lord  Ordinary,  together 
with  a  supplement  conUinitig  an  account, 
without  argument  or  statement  of  other  facts, 
of  the  further  steps  which  have  been  taken  in 
the  cause  since  the  record  was  completed ; 
and  containing  also  copies  of  the  interlocu- 
tors or  parta  of  interlocutors  complained  of; 
and  ead)  party  shall,  in  their  cases,  lay  he- 
fore  the  House  a  copy  of  the  case  presented 
by  them  respectively  to  the  Court  of  Session, 
if  any  such  case  was  presented  there,  with  a 
short  summary  of  any  additional  reasons  upon 
which  be  means  to  insist ;  and  if  there  shall 
have  beeu  no  case  presented  to  the  Court  of 
Session,  then  each  party  shall  set  forth  in  his 
case  the  reasons  upon  which  he  founds  his  ar- 
gument, as  shortly  and  succinctly  as  possihle ;" 
Slaading  Order,  12lh  Juli/  1811,  amended  bii 
Ord.  22d  June  1829,  and  6  Oeo.  IV.,  c.  120, 
§26.  ThecasemustalsDcontainacopyof such 
proofstaken  in  the  Courts  below  as  the  parties 
intend  respectively  to  rely  on  at  the  hearing, 
together  with  references  to  the  documents; 
Standing  Ordert,  24(A  Feb.  and  8lh  Dee.  1813. 

The  cases  are  exchanged  by  the  agents  in 
Ijondon,  and  counsel  are  beard  at  the  bar 
when  the  cause  is  on  the  list  of  the  day  for 
hearing,  it  being  the  duty  of  the  appellant 
within  a  certain  time  to  move  that  the  cause 
be  set  down  for  hearing,  under  penalty  of  dis- 
missal of  his  appeal;  Standing  Order,  29th 
March  1720,  amended  bih  April  1734.  Judg- 
ment is  usually  pronounced  soon  after  the 
hearing,  affirming  or  reversing  the  judgments 
appealed  from,  or  remitting  the  cause  to  the 
Court  of  Session  for  reconsideration.  The 
execution  of  the  judgment  is  obtained  by  pre- 
senting an  authentic  i:opy  of  it,  with  a  peti- 
tion, to  the  Court  of  Session,  praying  that  it 
may  be  applied  ;  and  the  procedure  after  ap- 
peal is  regulated  by  the  forms  of  the  Court  of 
kSeasion  and  of  the  statute. 

A  successful  pursuer  may  apply  by  sum- 
mary petition  to  the  Court  for  interim  execu- 
tion, pending  anappeal  to  the  House  of  Lords; 
48  Geo.  III.,  c.  161,  §  17.  This  statute  em- 
uowers  the  Court  to  regulate  all  matters  re- 
lative to  interim  possession  or  execution,  and 
payment  of  coste  and  expenses  already  incur- 
red, according  to  their  sound  discretion,  hav- 
ing a  due  regard  to  the  interests  of  the  par- 
ties, as  they  may  he  affected  by  the  affirmance 
or  revei-sal  of  the  judgment  The  applicant 
must  And  caution  to  refund  in  the  event  of  a 
reversal.  An  order  for  interim  payment  does 
not  found  a  right  of  action  in  England  ;  Pa- 
triek  V.  Shedden,  22  Law  Journal,  N.  S.  283. 
The  respondent  may  also  apply  by  petition  to 
the  House  of  Lords  to  have  an  appeal,  of 
which  he  has  received  notice,  dismissed  as 
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incompetent  and  irregular.  Parties  are  heard 
before  the  Appeal  Committee,  who  report  to 
the  House  their  opinion,  which  is  inrariably 
adopted  ;  or  the  question  may  be  ordered  to 
be  argued  at  the  har  of  the  House  ;  and  if 
the  appeal  be  dismissed,  a  certificate  to  that 
effect  is  furnished  to  the  respondent,  and  the 
interlocutor  or  decree  appealed  from  is  re- 
vived, to  the  same  effect  as  if  no  appeal  had 
been  entered.  Provision  is  made  for  appeals 
"dismissed  for  want  of  prosecution,"  by  48 
Geo.  III.,  c  151,  §  20.  W  here  a  re^ndent 
desires  to  present  a  cross-appeal,  this  must  be 
done  within  a  fortnight  after  his  answer  is 
given  in  to  the  original  appeal.  It  is  pre- 
sented, and  an  order  made  as  upon  the  ap- 
pellant's petition.  Recognisance  is  not  ne- 
cessary, nor  is  an  additional  case  from  either 
party  required. 

An  appeal  to  the  House  of  Lords  does  not 
remove  the  process  from  the  Court  of  Semon 
as  regards  any  point  not  necessarily  depen- 
dent upon  the  interlocutor  submitted  to  ra- 
view  ;  13  and  14  Viet,  c.  36,  §  13.  The  in- 
terlocutor of  the  Inner-House,  prononnced 
on  review  of  the  interlocutor  of  the  Lord 
Ordinary  closing  the  record,  is  not  appeal- 
able as  an  interlocutory  judgment;  Ibid.  §5. 
Inprocessesof  cessio,  a  petition  of  appeal  must 
be  lodged  within  ten  days  from  the  date  of 
the  judgment  during  the  sitting  of  Parlia- 
ment, if  it  sit  for  so  m«iy  days,  othorwiae 
within  six  days  after  the  next  sesaiou  shall 
have  met ;  6  and  7  Will  IV.  c  56,  §  19. 

See  on  the  subject  of  this  article,  SatiA'$ 
Fermt  of  Procedure  in  the  Houte  of  Lordt  •)»•» 
Appeals/rota  Scotland,  which  contains  a  con- 
cise view  of  the  whole  practice  of  the  House 
upon  appeals,  the  Standing  Orders,  and  a 
table  of  fees.  See  aUo  Shaw's  For»t  of  Pro- 
cets,  pp.  433-442,  where  the  statutes,  Standing 
Orders,  and  decisions  of  the  Court,  are  di- 
gested ;  and  Macqueen't  Practical  Treatite  om 
the  Appellate  Jurisdiction  ^  the  ffotue  of  Lord* 
and  Privy  Council.     See  axpeates. 

Appeal  to  Circnit  Court  The  Jurisdie- 
tion  Act  (20  Geo.  U.,  c  43)  allows  an  appeal 
to  he  taken  to  the  Circuit  Court  of  Justiciary; 
\U,  In  criminal  cases  against  the  judgment 
of  an  inferior  court,  inferring  neither  death 
nor  demembration  ;  and,  2d,  In  civil  causes, 
where  the  sum  in  dispute  does  not  exceed  £12 
sterling  (extended  to  £25  sterling  by  54  3eo. 
III.,  67,  §  5).  These  appeals  must  be  lodged 
with  the  clerk  of  the  inferior  court,  within 
ten  days  after  the  judgment  has  been  pro- 
nounced ;  and  the  adverse  party,  or  his  agent, 
and  the  inferior  judge  himself  (where  the  ap- 
peal contains  any  conclusion  gainst  him), 
must  be  served  with  a  copy  of  the  appeal 
fifteen  days  at  least  before  the  sitting  of  the 
circuit  court.     No  such  appeal  is  competent 
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tinpt  tpiiaX  a  final  judgment  of  tbe  inferior 
coirt;  ■'.  b,  A  judgment  b;  vhioh  the  merits 
[J  the  ttnse,  u  well  as  the  expenfiea,  are  dia- 
pwed  of;  but  it  is  not  necessar;  that  ex- 
lieniK,  where  foond  due,  be  taxed  and  de- 
nrnad  for ;  Dundee  WhaU  Fishing  Company, 
Ua  Oct.  1848,  ShMc't  Jwt.  Rtf.  15.  By 
th*  Acts  of  Sederunt  regulating  inferior 
coarti,  tbeae  appeals  in  civil  cftutes  may  be 
uktn  ud  minuted  in  open  Court,  at  the  time 
of  prooonncing  the  judgment ;  or  thej  ma; 
be  Uken  by  iMlgiug  a  written  appeal  in  the 
kindf  of  the  clerk  of  Court,  and  serving  a  du- 
plinte  of  it  upon  the  opposite  party  or  his 
prwarator,  personally,  or  at  his  dwelling- 
Booe,  ud  in  either  case  within  ten  days 
iDer  tiie  date  of  the  seutcnce,  sod  fifteen 
(lifist least  before  the  sitting  of  the  Circuit 
Cimrt.  Along  with  his  appeal  tlie  appellant 
sat  lodge  a  bond  of  caution  for  answer- 
a%  ud  abiding  by  the  judgment  of  the  Cir- 
cuit Court,  and  for  costs,  should  they  be 
iwsrded,  the  circuit  judges  being  empowered 
losaftrd  the  opposite  party's  expenses  against 
lli«  sppellant.  In  point  of  form  these  ap- 
p«^  are  rarionsly  framed ;  but  in  general 
tlktj  if«  short  and  articulate,  containing  a 
HTiM  of  reasons  of  appeal,  and  a  prayer  for 
TNtl  or  alteration  of  the  judgment.  The 
orenit  judges  must  proceed  with  such  cases 
toimsrily ;  and  their  decision  is  final,  and 
not  nbjeet  to  review  of  any  kind.  But  in 
CUM  of  difficulty,  the  case,  where  a  criminal 
MM,  may  be  certified  to  the  High  Court  of 
Jutticisry;  and  where  civil,  to  the  Division 
of  tbs  Court  of  Session  to  which  the  judge 
Thohearstbe  appeal  belongs ;  the  judgment 
of  the  Court  on  the  point  so  certi&efl  being 
*1m  SbsL  Where  the  sentence  of  the  infe- 
rior court  is  recalled,  and  the  case  does  not 
sppear  to  the  circuit  judge  to  bo  matured,  he 
nsj  recal  the  judgment  appealed  from,  and 
rtoit  to  the  inferior  court  with  instmctions ; 
ud  under  such  a  remit,  if  the  question  of  ex- 
ptoHt  be  reaorved,  the  inferior  judge  has 
^er  to  decern  for  the  expenses  incurred  in 
tb«  Circuit  Court ;  but  in  that  case,  as  the 
Nnlenee  appealed  from  is  recalled,  the  caa- 
twoer  in  the  appeal  will  not  be  liable  for  the 
•ipenies.  Here,  as  in  adrocations,  it  is  to 
tk  ccoclnuons  of  the  summons  or  original 
r<ti>ion  in  the  cause  that  regard  must  be  had 
is  (stiiuting  the  ^26.  If  the  sum  concluded 
for  (eidosive  of  the  conclusion  for  expenses 
•f  proesBs)  exceed  j£25,  or  where  no  particu- 
Itf  >un  ii  concluded  for,  if  the  subject-matter 
of  Uie  action  truly  exceeds  £25  in  value,  the 
Vpwl  it  incompetent.  The  act  20  Qeo.  II., 
^  43,  lias  been  held  not  to  warrant  appeals 
inm  tfa«  sentences  of  justices  of  the  peuce  to 
the  Circuit  Court ;  nor  from  the  seutence  of 
il>»  vster-bailie  of  Glasgow,  nur,  so  far  as 
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appears,  from  a  judgment  of  the  dean  of  guild; 
<ptr  curiam,  in  Dmaldton,  21st  Nov.  1828  7  S. 
41.  Keithor  is  it  competent  to  appeal  a  case 
of  nuisance  ;  or  an  action  of  removing  or 
ejectiou.  The  entry  of  an  appeal  to  the  Cir- 
cuit Court,  which  has  not  been  insisted  in,  or 
which  has  been  dismissed  as  incompetent,  is 
no  bar  to  an  advocation,  where  that  mode  of 
review  is  otherwise  competent. 

By  16  and  17  Vict.,  c.  80,  §  22,  it  is 
declared  not  to  be  competent  to  remove  IVoui 
a  sheriff  court,  or  to  bring  under  review  of 
the  Court  of  Session,  or  of  the  Circuit  Court 
of  Justiciary,  or  of  ai^r  other  court  or  tri- 
bunal whatever,  hy  advocation,  appeal,  sus- 
pensiou,  or  reduction,  or  in  any  other  manner 
or  way,  any  cause  not  exceeding  the  value  of 
£25  sterling,  or  any  interlocutor,  judgment, 
or  decree,  pronounced  in  such  cause  by  the 
sheriff.  This  prohibition  excludes  all  appeals 
to  the  circuit  from  the  sberifi",  but  not  from 
magistrates  of  burghs ;  and  it  does  not  ex- 
clude appeals  from  the  sheriff's  judgment  in  the 
Small  Debt  Court,  upon  the  limited  ground 
of  review  stated  in  1  Vict.,  c.  41 ;  2  Inine't 
Rep.  156.  gee  20  Gto.  II.,  c.  43 ;  31  Geo. 
II.,  e.  42  ;  64  Geo.  III.,  e.  67,  §  5  ;  A.  S.  UA 
Hm.  182S ;  A.  S.  lOth  Julg  1839  ;  Ertk.  B. 
i.  tit.  3,  §  28,  and  Ivoiy's  IfoUt;  Hume,  ii. 
516  ;  BelCi  Notet,  308  ;  AUton't  Ftoc.  32, 34 ; 
BarcUjy'i  Notet  on  A.  S.  p.  70  ;  M'Ghshan's 
Sheriff  Ciwrt  Ftoc.  pp.  443,  447-  See  also 
Advocation.     Final  Judgmtnt.     Circuit  Court. 

Appeal.  Appeals  in  Sheriff  Courts  are 
DOW  regulated  by  16  and  17  Vict.,  c.  80.  It 
is  competent  to  appeal  to  the  Sheriff  any  in- 
terlocutor disposing  in  whole  or  in  part  of 
the  merits  of  the  cause.  But  by  §  19,  it  is 
enacted  that,  until  Buoh  an  interlocutor  has 
been  pronousced,  it  shall  not  be  competent  to 
appeal  against  any  interlocutor,  not  being 
one — (1.)  Disposing  of  a  dilatory  defence  ;  or 
(2.)  Si  sting  process  ;  or  (3.)  Allowing  a  proof; 
or  against  any  interlocutor  ou,the  admissibility 
of  evidence  pronounced  during  the  leadiug  of 
a  proof,  except  as  provided  for  in  §§  17  and 
l8 ;  but  that  it  shall  be  competent,  in  every 
case  in  which  an  appeal  against  an  interlocu* 
tor  b  taken,  also  to  appeal  against  all  or  any 
of  the  interlocutors  previously  pronounced. 
By  §  17,  it  is  not  competent,  prior  to  the 
closing  of  the  proof,  to  appeal  to  the  Sheriff 
against  any  interlocutor  on  the  admissibility 
of  evidence  pronounced  during  the  leading  of 
the  proof;  but  itiscompetent  to  appeal  on  the 
proof  being  declared  closed,  or  within  seven 
days  thereafter.  §  18  provides  that  nothing 
in  the  act  shall  preclude  any  person  pleading 
confidentiality,  or  objecting  to  produce  writ- 
ings on  pleas  of  hypothec,  or  otherwise,  from 
taking  to  review  any  judgment  of  the  Sheriff- 
substitute  or  Sheriff  disposing  of  such  pleas ; 
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but  such  judgment  of  the  Sheriff-uibstitute  is 
only  reviewable  by  appeiU  taken  at  the  time 
in  open  Court,  and  minuted.  By  §  16  it  is 
euacted,  that  an  appeal  totheSherilf  must  be 
entered  within  leven  days  from  the  date  of  the 
interlocutor.  Within  eight  dayi  thereafter, 
the  appellant  may  either  lodge  a  reclaimine 
petition,  or  intimate  his  draire  to  be  heard 
orally,  and  the  Sheriff  disposes  of  the  case 
on  reclaiming  petition, or  reclaiming  petition 
and  answers,  or  on  the  oral  debate.  If  there 
is  no  reclaiming  petition,  and  no  intimation 
from  either  party  of  a  desire  to  be  heard 
orally,  the  Sheriflf  mfiy  dispose  of  the  case 
without  farther  argnment.  For  the  mode  of 
review  of  decrees  of  the  Sheriff-substitute 
erauting  cessio,  see  6  and  7  Will.  IV.,  c.  7. 
No  appeal  to  the  Sheriff  is  competent  against 
judgments  of  the  Sheriff-substitute  iu  sum- 
mary remuvings  from  premises  let  for  less 
than  a  year  under  1  and  2  Vict,,  c.  119|  ex- 
cept when  such  actions  have  been  remitted  to 
tho  ordinary  roll ;  A.  S.  1339,  §  149.  See 
H'Okuhan's  Sherif  Court  Prae.  p.  301.  See 
also  Rtclaiming  Petition.    Ueisio.    Seqaettration. 

Appeal;  in  the  old  criminal  law  of  Eng- 
land, was  a  vindii;live  action  at  the  suit  of  the 
party  injured  by  some  heinous  otience,  in 
which  the  appellant,  instead  of  merely  seek- 
ing pecuniary  compensation,  as  in  civil  ac- 
tions, demanded  the  punishment  of  the  cri- 
minal.    Tomliitg,  h.  t. 

Ai^iearfuioe ;  in  legal  phraseology,  means 
the  stating  of  a  defence  in  a  cause.  Where 
a  defender  states  a  defence,  he  is  said  to  have 
appeared ;  and,  in  consequoDce  of  that  ap- 
pearance, the  judgment  pronounced  becomes 
a  decree  in  foro,  and  cannot  be  opened  np 
when  allowed  to  become  final,  unless  where 
new  facts  hare  come  to  the  knowledge  of  the 
party.  An  exception  to  this  rule  is  also  ad- 
mitted, where  decree  has  been  pronounced 
against  a  party  in  consequence  of  his  inabi- 
lity through  poverty  to  carry  on  his  case. 
See  BdietuUn  v.  Duke  of  Argyle,  6th  July 
1792;  Jf.  p.  7252;  SAanJ's  i^w.  284,311, 
314;  M'OUuhaa't  Sherif  Court  Prae.  198, 
305;  16  and  17  Viet.,c.  80. 

Appellant ;  is  the  party  by  whom  an  ap- 
peal is  made ;  the  other  party  in  the  proceed- 
ings in  the  House  of  Lords  is  termed  the  re- 
apondent. 

Appenage ;  a  child's  part  or  portion,  and 
properly  the  portion  of  the  King's  yohuger 
children  in  France.     Tomiint,  h.  t. 

Appendant;  in  Binglish  law,  signifies  a 
pertinent  or  accessary  to  another  inheritance 
of  greater  value,  as  a  seat  in  a  church  to 
a  House,  Ac.  Ttmling"  Did-  See  Part  and 
PertineiU. 

Apportionmeat  Act,    See  Heir  and  Ete- 
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Apprauement ;  see  Appretiatien. 

AppraUns;  are  the  persons  appointed  to 
value  poinded  goods.  They  must  he  licensed 
and  sworn  deSdeti  aJmiiuslratione.  M  Gtc. 
III.,  e.  184. 

Apprehending  of  a  Debtor ;  is  the  act  of 
arrestingadebtor  under  a  legal  warrant,  OD  ac- 
count of  hisfailure  to  pay  thedebt.  This  maybe 
done  in  certain  cases  under  an  act  of  warding 
(see  Act  of  WardtJtij),  but  formerly  the  ordi- 
nary warrant  for  apprehending  a  debtor  was 
a  caption  issued  in  the  sovereign's  name,  and 
under  the  signet,  charging  messengers-at^-arms 
to  apprehend  and  imprison  the  debtor,  and  to 
call  upon  magistrates  for  assistance  in  doiii|f 
so.  Letters  of  caption  are  stili  competent ; 
but  under  the  Personal  Diligence  Act  (I  and 
2d  Vict.,  c.  114),  within  year  and  day  of  the 
expiration  of  a  charge  to  the  debtor  upon  the 
extracts  set  forth  in  the  act,  the  extract  and 
execution  of  charge  may  be  recorded  in  the 
Register  of  Homings ;  and  on  presenting  tha 
extract,  execution,  and  certificate  of  registra- 
tion in  the  Bill-Chamber,  with  a  minute  en- 
dorsed in  the  t«nns  of  schedule  4  annexed  to 
the  act,  the  Clerk  of  the  Bill-Cbamher  writea 
his  "faf'  on  the  extract,  which  is  now  the 
usual  warrant  for  imprisonment.  A  similar 
course  is  competent  in  Sheriff  Courts  in  regard 
to  the  extracts  of  Sheriff  Court  decrees,  or 
extracts  from  SheriST  Court  books  ;  and  also 
with  regard  to  the  imprisonment  of  Crown 
debtors  by  19  and  20  Vict.,  o.  56  (Court  of 
Exchequer  Act),  All  magistrates  and  slie- 
riCfs  are  bound,  when  required,  to  asaiit  ia 
executing  a  caption,  under  pain,  on  refusal, 
of  being  made  responsible  for  the  debt.  The 
messenger-at-arme  who  is  entrusted  with  the 
caption  or  warrant,  and  his  cautioner,  are 
liable  to  pay  the  debt,  if  the  messenger  delays 
to  execute  the  warrant  after  having  received 
instructions  to  do  so;  Belft  Com.  vol,  ii., 
p.  543,  5th  edit.  Imprisonment  for  debt 
being  one  of  the  proob  of  notour  bankruptcy 
under  the  act  1696,  c.  5,  and  the  law  having 
recognised  a  species  of  eonitructive  impriton- 
ment,  it  is  of  importance  to  attend  to  tho 
manner  of  apprehending  the  debtor.  Accord- 
ing to  the  most  regular  form,  there  are  three 
snccesuTe  steps  in  apprehension— ls(.  The 
display  of  the  blazon  ;  2d,  Showing  the  war- 
rant ;  Zd,  Touching  the  debtor  with  the  wand 
of  peace,  after  which  he  is  held  in  law  to  be 
in  custody;  and  should  he  thereafter  escape 
and  take  refoge  in  the  sanctuary,  the  mes- 
senger may  follow  and  seiEe  him  there,  and 
take  him  to  prison.  A  sist  on  a  bill  of  sns- 
pension,  obtained  by  the  debtor  posterior  to 
such  apprehension,  will  not  prevent  his  incar- 
ceration, a  bill  of  suspension  and  liberation) 
where  there  are  grounds  for  it,  being  then 
■emedy.    Either  the  regular  apprehend- 
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hig.orllieaettul  incarceration,  baa  been  held 
wficMot  to  reuler  the  debtor  notour  baok- 
rnpL  The  apprehension,  bowerer,  requires 
tube  IB  all  rwpecte  formal.  BtWs  Com.  ii.  p. 
169,5th  edit. ;  Ertk.  B.  It.  1. 1,  §42,  and  NoUt 
h  Mr  Ivety.  In  the  case,  bowerer,  of  Scott, 
letli  J&D.  1855, 17  D.  292,  itwaa  held  that  it 
it  not  MKDtial  to  the  validity  of  aach  a  con- 
(tractive  imprisoDmeDt  that  the  meesenger-at- 
annin  eieenting  the  ditirence  make  use  of  his 
*ud  of  peace.  By  the  Bankruptcy  Act,  19 
ud  20  Vict.,  e.  79,  it  is  now  enacted,  that,  on 
ud  after  lit  Nor.  1856,  notour  bankruptcy 
thsll  be  eoQgtitnted,  tHitr  alia,  by  iosolvency 
cMcnrriDg  with  a  duly  executed  cbarge  for 
^ynent,  followed  by  iraprieonment  or  formal 
ud  regular  apprehension  of  tbe  debtor,  §  7. 
Feantnd  married  women  are  secured  against 
pmonsl  execution  on  civil  debts— also  pupils 
Ij  ^Mcial  statulA,  1696,  c.  41 .  A  warrant  to 
iaprinn  for  civil  debt  cannot  legally  be  eie- 
eued  en  Sunday.  2  BeWs  Com.  569,  5th  edit. 
Vvt  an  eieeption  to  this,  see  Meditatione 
f*f€.    See  also  Basimpt.     Impruonmait. 

iffnatiet.  An  apprentice  is  one  who 
v^sges  by  indenture  to  serve  a  master  for  a 
MfUin  nnmber  of  years,  in  order  to  be  io- 
ABCted  in  snme  profession,  art,  or  manufac- 
tDre,  whidi  the  master  becomea  hound  to 
letch  him.  The  terms  of  such  an  engage- 
Mnt,  as  to  its  endurance,  apprentice-fee,  the 
ncmpeDse  given  to  the  apprentice,  Ac.,  mast 
itftoA  on  the  nature  of  tbe  employment,  and 
tbe  partienlar  agreement  of  the  parties. 
Tbon^  a  pnpil  (that  ie,  a  boy  under  fourteen, 
or  a  girl  under  twelve,  years  of  age)  may  en- 
ter into  an  indenture,  yet  be  must  have  the 
toaearrenee  of  a  parent  or  tntor,  who  alone 
<u  be  liable  in  the  penalty  for  tbe  non-per- 
brasDce  of  die  engagements  on  the  part  of 
Ibe  spprentice.  After  pnpilarity,  when  the 
aiaor  ba*  no  curators,  he  may  effectually 
Mtar  into  an  indenture,  tbe  conditions  of 
vbicb  will  bind  faint.  Where  the  apprentice 
liMerti  bii  serrice,  the  master  is  entitled  to 
(lis  apprentice-fee,  without  deduction.  In 
BngUod,  it  would  appear,  that,  by  a  general 
liv,  an  ag^rentice  serves  during  seven  years 
for  a  privHege  which  extends  over  all  Eng- 
Iwd;  whereas  in  Scotland,  an  apprentice  by 
kii  service  acquires  merely  the  privilege  of 
kit  Butw's  incorporation  in  the  particular 
birgfa  where  he  has  served,  and  in  which  his 
■sMr  carries  on  his  business.  At  common 
Iw  an  apprentice  cannot  enlist,  or  enter  the 
royal  navy;  and  by  9  Geo.  IV,,  c.  4,  §  103, 
^prentices  who  enlist  are  liable  to  be  pun- 
»ii«d  not  only  as  baving  obtained  money 
uder  falie  pretencee,  hnt  also  with  imprison- 
nnt  and  bard  labour  for  tvro  years,  besides 
lining  lisUe  to  serve  as  soldiers  when  their  . 
ipprsntinsfaip  expires,  and  seisable  as  de- ' 
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'  serters,  if  they  do  not  then  deliver  themselves 
up  to  an  officer  authorized  to  receive  recraita. 
Tomlint,  A.  t. ;  Erik.  B.  i.  tit  7,  §  62  ;  B.  iii. 
tit.  3,  §  16  ;  Bank.  vol.  i.  p.  68  ;  BfAl'i  Frmc. 
5  2188,  3d  edit. ;  Swini.  Abrid^.  A.  I. ;  Bronn't 
Sjpiop.  h.  t.  and  pp.  1610, 2342  ;  Shatc's  Dignt ; 
Skand's  Prae.  pp.  86,  96  ;  Huteh.  Juitiet  of 
Peace,  vol.  iii.  p.  315  ;  Taifg  Justice  if  Peace, 
A.  (. ;  Blair's  Juttice  of  Peace,  A.  (.;  xi.  S.  p, 
180  ;  xiii.  S.  778  ;  Hume,  i.  174,  68,  76 ; 
Meniies'  Conveganeing  ;  Frasei't  Pert,  and  Do~ 
mettic  RetaiioM.  For  the  determination  of 
complaints  by  masters  against  apprentices, 
and  apprentices  against  masters,  see  Work- 
man. 

Apiovtistion ;  tbe  valuing  of  poinded 
goods.     See  Poinding. 

Apprilinff.     See  Adjudication. 

Approbate  and  Keprobate.  A  pereon  is 
said  to  approbate  and  reprobate,  where  he 
takes  the  advantage  of  one  part  ef  a  deed, 
but  rejects  the  rest.  A  deed  must  be  taken 
altogether,  or  rejected  altogether.  To  this 
doctrine  there  is  an  apparent  exception  in  the 
case  of  an  heir  founding  npon  a  deathbed 
deed  in  so  far  as  it  revokes  a  prior  deed 
which  is  to  his  prejudice,  but  reducing  it  in 
so  far  as  he  ie  also  prejudiced  by  it.  In  such 
a  case  it  is  held  that  the  ancestor  baving 
himself  revoked  the  prior  deed,  it  is  in  the 
same  position  as  if  it  liad  been  cancelled  by 
him,  or  had  never  existed.  The  revocation 
is  the  act  of  the  ancestor  himself,  and  the 

Erior  deed  being  thus  out  of  the  way,  the 
eir  is  entitled  to  reduce  the  deathbed  deed  as, 
1  L.  C.  617,  being  to  hia  prejudice,  although 
the  prior  deed  was  equally  prejudicial  to  him. 
This  apparent  exception  to  the  rule  of  appro- 
hate  and  reprobate  was  established  by  the 
House  of  Lords  in  the  case  of  Crawfurd  v. 
CoiiUs. 

In  that  case  the  beir  pleaded  that  the  doc- 
trine of  approbate  and  reprobate  conld  not 
apply,  because  he  did  not  claim  the  estate 
under  either  of  the  deeds  executed  by  his 
ancestor,  but  in  virtue  of  his  right  aa  heir- 
at-law.  The  disponee  of  the  ancestor  pleaded, 
on  the  other  hand,  that  the  revocation  of  the 
prior  deed  and  the  conveyance  by  the  new 
deed  were  "portM  tj^tdem  negotii,''  and  could 
not  be  separated,— that  the  revocation  was 
made  for  the  sole  purpose  of  giving  effect  to 
the  new  conveyance, — and  that,  if  tbe  latter 
was  ineffeotu^,  so  also  must  the  former  be 
held  to  be.  The  Court  decided  in  favour  of 
tbe  disponee  under  the  deathbed  deed.  The 
heir  having  appealed  to  the  House  of  Lords, 
the  case  was  remitted  for  the  purpose  of  par- 
ties being  reheard.  In  moving  the  remit 
Lord  RosBLTK,  C,  delivered  an  oninion  ad- 
verse to  the  judgment,  and  observeo  : — "  The 
respondent  fonnded  part  of  his  argument  upou 
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wkat  is  termed  in  Scots  Uw  the  naziin  of  ap- 
probate and  reprobate.  Saya  Mr  Contts, '  If 
Ton  approbate  the  rerocalioo  of  the  deed  to 
Sir  Hugh,  contained  in  the  posterior  deed  in 
my  favour,  then  you  cannot  reprobate  the 
other  clauses  of  that  deed.'  But  this  is  false 
reasoning  The  Court  cannot  say  to  the  heir- 
at-law—Under  what  deed  do  you  claim  ?  It 
is  enough  for  him  to  say — 3od  and  natura 
have  made  me  heir-at-law,  show  me  by  what 
deed  my  right  is  cut  off.  The  title  of  an  heir- 
at-law  is  always  complete,  insomuch  that  a 
conveyance  or  devise  to  such  heir  in  fee  is 
held  null,  and  of  no  avail  The  law  of  Eng- 
land in  such  a  case  says,  the  heir  is  in  by 
deteent,  and  not  by  purtkoM."  On  the  case 
returning  to  the  Court  below  parties  were  re- 
heard, when  the  Court  adhered  to  theirformer 
judgment;  and  the  heir  having  again  appealed, 
the  judgment  was  reversed.  Lord  Eldon',  C, 
observed  : — '*  I  think  that  this  is  not  a  case 
where  the  doctrine  of  approbate  and  reprobate 
will  apply.  The  heir  does  not  claim  under  the 
deathbed  deed.  He  says, '  Your  deed  does  not 
give  you  a  title  unless  you  can  show  me  a  deed 
executed  in  Uegepouttie  existing  at  the  death 
of  the  granter.  If  there  be  no  such  deed,  the 
deed  execnted  on  deathbed  is  gone."  See 
L.  C.vot  i.  p.  617.  The  doctrine  established 
in  the  case  of  Crawfard  v.  CoutU  was  applied 
in  the  subsequent  case  of  Batleg  v.  Small,  Feb. 
1,  1815,  and  again  in  MudU  v.  ^oir,  March 
1,  1824,  2  S.  Ap.  9.  In  this  last  case  the 
conveyance  in  the  deathbed  deed  was  in  far 
Tour  of  the  same  party  as  in  the  prior  but 
rovoked  deed,  but  making  certain  alterations 
on  some  of  the  other  interests  provided  in  that 
deed.  The  disponee  pleaded  that  the  second 
deed  being  lulntantiaUy  the  same  with  the 
prior  one,  the  heir's  right  of  challenge  was 
excluded.  The  Lord  Ordinary  decided  in 
favour  of  the  heir,  but  the  Second  Division  of 
the  Court  was  equally  divided  in  opinion, 
and  one  of  the  Lords  Ordinary  having  been 
called  in,  he  concurred  in  the  judgment  of  the 
Lord  Ordinary  in  the  cause.  On  appeal  this 
judgment  was  confirmed.  Lord  Eldoit,  C, 
observed  : — "  There  is  this  peculiarity  in  the 
law  of  Scotland,  that  though  a  deed  is  bad  as 
a  deathbed  deed,  it  may  be  good  for  one  pur* 
pose,  that  is  to  say,  that  the  heir-at-law  can 
insist  that  it  is  a  good  deed,  provided  the 
effect  of  it  be  to  revoke  a  former  settlement, 
though  in  itself  it  would  be  bad.  In  this  case 
it  bos  been  strongly  contended  that  it  ought 
not  to  operate  as  a  revocation,  although  there 
are  express  words  of  revocation  in  it,  because 
there  had  been  a  former  deed,  and  that  it  was 
an  affirmance  of  that  former  deed.  Now,  io 
troth,  in  respect  of  that,  there  is  hardly  a 
■ingle  inlereet  which  is  given  in  the  former 
doed,  which  is  not  somehow  in  its  nature  and 
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qoality  altered  by  this.  It  does  therefore 
appear  to  me,  that  whatever  might  be  the 
cose — in  respect  of  which  I  beg  to  be  under- 
stood to  give  no  opinion  whatever — if  the  dis- 
positions had  been  exactly  the  same, — I  give 
no  opinion  whatever  upon  the  principles  whicli 
might  or  might  not  apply  to  such  a  ease,— tbey 
do  not  apply  to  this  case  ;  and,  therefore,  how- 
ever much  I  may  regret  the  hardship  of  the 
case,  it  appears  tome  yonr  Lordships  can  give 
no  other  judgment  but  that  of  afflrmaaoe  of 
this  judgment." 

In  Anderton  v.  Fleming,  Uay  17, 1833,  the 
deathbed  deed  was  almost  identical  with  the 
one  executed  tn  litge  povitie.  It,  however, 
contained  a  revocation  of  all  former  deeds  of 
settlement.  Lord  MoircBXirr,  Ordinary, 
ordered  cases  to  the  Court  on  the  question, 
"  Whether  the  prior  deed  was  to  be  considered 
as  so  effectually  revoked  by  the  clause  of  re- 
vocation in  the  deathbed  deed  as  to  entitle  the 
Sursuer,  as  the  heir-at-law,  to  reduce  the  last 
eed  as  an  independent  deed  to  his  pr^u- 
dice,  execnted  on  deathbed?"  The  Court  de- 
cided in  favour  of  the  heir-atdaw.  Lord 
Justice-Clerk  Botlk  observed: — "I  have 
paid  every  attention  to  the  argumeot  that 
thero  is  a  distinction  between  the  principle 
in  the  case  of  Moir  and  M*die  aud  this, 
but  I  can  see  no  ground  for  it  whatever.  It 
is  settled  law  that  the  plea  of  approbat«  and 
reprobate  does  not  apply,  and  the  decisions 
in  the  cases  of  Batla/,  and  of  Jf«tr  aad 
^udi'«,  though  in  the  latter  there  was  a  va- 
riation in  the  deeds,  go  to  the  same  principle, 
as  stated  by  the  Lord  Ordinary,  via.,  That 
in  all  the  cases  the  Court  never  entered  into 
the  view  of  the  suppoeed  intention  of  the  tes- 
tator. Then  that  being  decided,  all  that  is 
said  on  the  other  side  is,  that  Lord  Chan- 
cellor Eld u IT,  according  to  his  uniform 
practice  of  not  deciding  auj  cause  not  actu- 
ally before  him,  rofVained  from  giving  an 
opinion  as  not  neoeasary  to  the  decision.  And 
I  have  not  seen  any  authority  for  departing 
in  this  case  from  the  principle  in  the  cases 
of  BatUti,  aud  Moir  and  Mudie,  that  the 
revocation  being  absolute,  effect  must  be  given 
to  it" 

In  the  eases  jnst  dted,  the  prior  deed  was 
revoked  by  au  express  clause  of  revoeation  in 
the  deathbed  deed;  but  a  different  rule  is 
applied  where  the  revocation  is  not  express, 
hut  implied  merely  from  the  execution  of  a 
subsequent  deed.  In  such  a  case  the  right  of 
the  heir  is  not  restored,  and  he  is  not  en- 
titled to  reduce  the  subsequent  deed  on  the 
head  of  deathbed.  This  rule  was  estab- 
lished in  the  ease  of  Kowm  v.  Alexattdtr, 
Nov.  12,  177o.  The  defence  was,  that  a& 
the  first  deed  was  uot  expressly  revoked  by 
,  the  last,  the  first  should  still  subsist,  although 
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the  weond  ibottld  be  taken  onl  of  the  vny, 
a  Tirtoml  revoeatioD  not  being  hi  fficienL  The 
ihfenee  wu  inituned  on  the  jp^und,  that, 
UBW  the  deathbed  deed  contained  no  revo- 
cation  of  the  fonner  one,  it  oonld  not  sabtist 
tt  a  rsToeation  after  it  was  cat  down  on  the 
beaded  deathbed.  This  jndgment  was  disap- 
praved  of  bj  Lord  RoesLiK,  C,  who,  in  the 
ate  of  CroKfmrd  v.  GouOi,  observed: — "  The 
Court  of  SessioD  here  made  a  distinction  be- 
tveen  an  express  roTocation  and  an  implied 
one,  which  leonfees  I  do  not  feel.  If  a  per- 
Kn  makes  a  dispodtion  of  his  estate  and  locks 
it  Dp  in  his  repoeitories,  and  at  the  distance 
often  jean  makes  another  disposition  of  the 
nae  estate,  I  sbonld  be  of  opinion  that  the 
forser  deed  was  revoked,  and  that  the  pos- 
terior one  mnst  take  effect,"  Lord  Eiinoir, 
C„  also  disapproTed  of  the  judgment  in  Rowan 
T.  Alexander ;  and  in  the  subsequent  stage  of 
Cntefurd  r,  (^tti,oheerved : — "  It  was  said  in 
that  ease  that  there  was  no  eipress  revoca- 
tion; hot  it  is  difficult  to  perceive  what  conld 
be  a  man  express  revocation  than  giving  the 
tstate  wholly  to  another.  That  case  must 
BOW  be  held  to  stand  upon  the  principle  that 
the  testator  did  not  mean  the  former  deed  to 
be  nvoked,  unless  the  second  deed  was  found 
to  be  good  ;  and  ezprewing  nothing  as  to  a 
lerocatJoD  of  the  former  deed  must  be  held 
to  have  meant  in  effect  that  both  should  stand 
i«  ateomplish  the  purpose  he  wanted  of  giving 
the  estate  to  the  di^nee  in  the  last  deed. 
Thti  would  ^ply  also  to  the  case  of  the  dis- 
p<M«  noder  the  second  deed  being  unwilling 
to  take,  or  incapable  of  taking.  Sut  the  same 
prioeiple  will  not  apply  to  a  case  of  express 
rtrocation."  In  the  same  case  his  Lordship 
slso  intimated,  that  though  he  disapproved 
of  the  jndgment  in  Rovan  v.  AUtattdw,  he 
woold  hold  the  point  determined  by  it  to  be  the 
law,  and  observed  >— "  There  is  a  manifest  dif- 
fsreaee  between  what  might  have  been  fit  and 
proper  to  be  done  when  that  case  was  recent, 
ud  what  may  be  so  at  this  day.  No  man 
csn  say  that  many  titles  may  not  rest  on  thi 
principle  of  that  case  of  Rowan  v.  AUxander.' 
See  L.  C.  vol.  L  p.  635.  Accordingly,  the 
principle  of  that  case  was  applied  in  the  case 
of  fiactenrie  v.  Waueiope,  May  25,  1620, 
where  the  jndgment  of  the  Court  in  favour  of 
tbe  diqmnee  was  siBrmed  in  the  House  of 
Lords.  Id  moving  the  affirmance,  Lord 
Bli>ow,G.,  observed: — "Asto  the  question  of 
iuplied  revocation,  if  we  are  to  act  on  the 
■axin  of  Slart  dedti*,  the  jndgment  cannot  be 
distnrbed.  The  deed  in  liege  pgoitie  reserves 
a  power  of  revocation.  By  making  another 
di^osition  under  the  authority  of  the  power, 
it  most  be  supposed  that  the  diaponee  in- 
tended to  do  something  effectual,  and  it  can-  . 
Dot  be  implied  that,  by  the  exercise  of  the 
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power,  he  meant  to  revoke  it.    £.  C.  vol.  i. 
p.  666." 

The  doctrine  of  election  in  England  is  simi- 
lar to  that  of  approbate  and  reprobate  in  Scot- 
land, but  a  difference  occurs  in  the  application 
of  it  in  certain  cases.  Thus,  where  a  deed  is 
inoperative  to  cany  real  property,  the  heir  is 
not  put  to  his  election  nnless  there  is  an  ex- 
press condition  attached  to  tbe  bequest  in  his 
favonr,  to  the  effect  that  he  shall  convey  the 
real  property  according  to  the  wish  of  the  tes- 
tator. The  ground  for  limiting  the  doctrine 
of  election  in  sneh  a  case  is,  that  the  will, 
being  improbative,  is  so  completely  void  as  to 
the  real  estate,  that  it  cannot  be  read  so  as  to 
the  implied  condition  arising  from  the 
disposal  of  it,  and  that  the  deed  is  therefore 
to  be  dealt  with  as  if  it  had  cnntaioed  no  dis- 
posal of  the  real  estate,  and  only  a  personal  be- 
quest in  favour  of  the  heir.  This  limitation  of 
the  doctrine  was  first  a'pplied  by  Lord  Hard- 
wiczE,  in  HearU  v.  Greenbank,  3  Alk.  695.  In 
that  case  an  infiuit  had  made  a  disposition  of  her 
inheritance,  which  in  law  is  nnil.  Lord  Hard- 
wicKB  decided  that  the  heir  was  not  obliged 
to  elect,  and  observed :— "  Where  a  man  exe- 
cutes a  will  in  the  presence  of  two  witnesses 
only,  and  devises  his  real  estate  from  his  heir- 
at-law,  and  the  personal  estate  to  the  beir-at* 
law,  this  is  a  good  will  as  to  personal  estate, 
yet,  for  want  of  being  executed  according  to 
the  Statute  of  Fraut^,  is  bad  as  to  the  real 
estate  ;  and  I  should,  in  that  case,  be  of  opi- 
nion that  the  devisee  of  the  real  estate  could 
not  compel  the  heir-at-law  to  make  good  the 
devise  of  the  real  estate  before  he  conld  be 
entitled  to  his  personal  legacy,  because  there 
is  no  will  of  the  real  estate,  lor  want  of  the 
proper  forms  and  ceremonies  required  by  the 
statute.  In  the  present  case  there  is  no  in- 
strnment  which  could  pass  the  real  estate." 
Where,  however,  there  is  an  express  condi- 
tion annexed  to  a  bequest  to  the  heir-at-law, 
he  cannot  take  tbe  bequest  without  complying 
with  the  condition  ;  and  therefore  if  the  con- 
dition  is  to  the  effect  that  the  heir  shall  con- 
vey the  real  estate  to  the  party  named  by  the 
testator,  he  mnst  execute  such  conveyance 
before  being  entitled  to  the  bequest.  This 
distinction  was  established  in  the  case  of 
Bwffhton  v.  Bonffhion,  2  Vam/,  12.  In  that 
case  the  will  purported  to  give  the  real  estate 
to  the  testator,  but  was  not  executed  agree- 
able to  the  Statute  of  Frauds.  It,  however, 
eipremly  directed  that  if  any  who  received 
benefit  by  the  will  should  dispute  any  part  of 
it,  they  should  forfeit  all  claim  under  it.  It 
wag  held  that,  there  being  an  express  condi- 
tion in  this  case  attached  to  the  bequest  to 
the  heir,  he  was  bound  to  elect.  Lord  Hakd- 
wiox:a  observed : — "  In  the  case  of  Htai^  t. 
Ortehbankt  my  opinion  was  grounded  upon 
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there  being  no  itutrament  execated  inffleieDt 
to  pass  land,  and  there  were  none  of  the  cases 
in  which  it  WM  determined  that  there  should 
be  such  an  electioo,  but  where  then  was  a  will 
eoncemiDgland,  but  that  there  was  no  groand 
for  the  Court  to  imply  a  eoadition  to  abide 
by  a  will  of  land  when  there  was  none ;  bnt 
that  it  would  be  dangerous  to  break  in  on 
the  Statute  of  Frauds  to  make  an  estate  pass 
by  instrument  not  sufficient  to  pass  real  estate 
—not  by  the  words  of  the  testator,  but  by  a 
condition  implied  by  the  construction  of  the 
Court.  Therefore  it  could  not  be,  nor  was  it, 
warranted  by  any  proceeding ;  for  it  was  only 
guessing  at  the  intent  of  the  testator,  who 
might  leave  it  for  that  very  reason.  But  the 
question  is,  Whether  this  case  did  not  differ 
m>m  that  from  the  express  clause  in  the  will  ? 
In  the  case  of  Hearie  v.  Qrembaiti,  where  the 
Court  were  to  make  sucb  a  construction  by 
implication  from  the  face  of  the  instrument 
itself,  the  Court  must  see  the  wili,  and  oould 
not  know  or  take  notice  of  a  will  of  real 
estate.  But  here,  if  there  is  such  a  condition 
annexed  to  a  personal  legacy,  the  Court  nipst 
consider  every  part  of  that,  whether  it  is  a 
matter  relating  to  real  estate  or  not  You 
must  read  the  whole  will  relating  to  the  per- 
sonal legacy,  let  it  relate  to  what  it  will ; 
which  is  a  substantial  difference,  and  will 
prevent  going  too  far  to  break  in  upon  the 
Statute  of  Frauils,  and  at  the  same  time 
will  allow  natural  justice,  which  requires, 
as  far  as  may  be,  such  a  construction  to  be 
made,  otherwise  the  intent  of  the  statute  may 
be  overturned." 

The  soundness  of  this  distinction  in  the 
doctrine  of  election  in  England  has  been  fi-e- 
qnently  doubt«d ;  but,  being  once  established, 
it  has  been  thought  advisable  that  it  should 
be  retained.  In  Car^  v.  Atkeie,  \  Cox,  Lord 
Kbhtoh,  Master  of  the  Rolls,  observed;— 
"  As  to  the  question  of  election,  the  cases 
which  have  been  decided  are  certainly  great 
authorities;  but  I  must  confess  I  should  have 
had  fp^at  difficulty  in  making  the  same  dis- 
tinction if  they  had  come  before  me.  They 
have  said.  You  shall  not  look  into  a  will  un- 
attested so  as  to  raise  the  condition  which 
would  he  implied  from  the  devise,  if  it  had 
appeared;  but  if  you  give  a  legacy  on  condition 
that  the  legatee  shall  give  the  lands,  the  heir 
must  elect.  However,  I  am  bound,  by  the 
furi-R  of  those  authorities,  to  take  no  notice 
whatever  of  the  unattested  will,  as  far  as  it 
relates  to  the  freehold  estates,  and  therefore 
the  plaintiff  cannot  be  put  to  his  election." 
In  Urodie  v.  Barrg,  2  Vet.  *  Ben.  127,  Sir 
WiLLtAK  Qrakt  observed: — "  I  do  not  un- 
derstand why  a  will,  though  not  execated  so 
as  to  pass  real  estate,  sbooTd  not  be  read,  for 
the  purpose  of  discovering  in  it  an  implied 
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condition  concerning  real  estate  annexed  to 
a  gift  of  pereonal  estate,  as  it  is  admitted  ii 
must  when  such  condition  is  expreaaed  to  sacli 
gift.     For  if  by  sound  construction  sacfa  eon- 
dition  is  rightly  inferred,  the  effect  seema  to 
be  the  same  as  if  it  were  expressed  in  words." 
The  ease  of  Kem  v.  Waudiopg,  aBirmed  in 
the  House  of  Lords,  1  BUgh,  1,  was  the  c««e  of 
two  heirs-portioners,  who,  having  reduced  a 
deathbed  deed  in  so  far  as  it  affected  the  heri- 
tage of  the  testator,  still  claimed  an  interest 
under  the  deed.     It  was  held  that  they  conM 
not  approbate  and  reprobate  the   deathbed 
deed.     Lord  Bldoh,  C.,  oheervod : — "  It  is 
equally  settled  in  the  law  of  Scotland  mad  of 
England  that  no  person  can  accept  and  reject 
the  same  iustrumeut.     If  a  testator  gives  hia 
estate  to  A,  and  gives  A's  estate  to  B,  conrta 
of  equity  hold  it  to  be  against  conscience  that 
he  should  take  the  estate  bequeathed  to  bim, 
and  at  the  same  time  refuse  to  give  effect  to 
the  implied  conditions  contained  in  the  will 
of  the  testator.     The  Court  therefore  wiU  not 
permit  him  to  take  that  which  cannot  be  hia 
but  by  virtue  of  the  disposition  of  the  will, 
and  at  the  same  time  to  seise  what  by  the 
same  will  is  given,  or  intended  to  be  given, 
to  another ;  it  being  contrary  to  the  eate- 
blished  principles  of  equity  that  he  shoald 
enjoy  the  benefit,  while  he  rejects  the  condi- 
tions of  the  gift.     As  to  the  difficulty  raised 
from  the  invalidity  of  the  deed  to  carry  land, 
from  which  it  is  inferred  that  that  part  of  the 
deed  is  to  be  held  pro  non  teripto,  the  dis- 
tinctions are   undoubtedly  thin  aod  nnsnb- 
stanttal,  it  having  been  held  that,  althon^h  a 
will  be  not  duly  executed  according  to  the 
statute  to  affect  land,  yet  if  by  the  same  will 
personality  is  given  upon  condition  that  the 
legatee  shall  convey  land,  in  such  case,  iuaa- 
much  as  the  condition  of  personality  cannot 
be  read  without  reading  at  the  same  time  the 
condition  on  which  it  is  given ;  the  giving  of 
the  condition  is  inseparable  ;  and  such  was  the 
feeling  of  Sir  William  Grant  in  Banyt  ease." 
The  case  of  Kerrt  v.  WawAope,  however,  waa  not 
i  case  of  heritage  conveyed  by  an  informal 
improbative  deed,  bnttJhe  case  of  a  death- 
bed deed  which  is  not  null  in  law,  but  only  re- 
ducible at  the  Instance  of  the  heir  of  the  in- 
vestiture to  whose  prejudice  it  is  granted. 
Accordingly  Lord  Eldof  observed  : — "  There 
is  besides  a  ground  on  which  this  case  may 
be  consistently  determined,  namely,  that    a 
deathbed  deed  is  not  uull,  but  only  voidable, 
and  in  many  cases  will  regulate  the  succes- 
I,  and  the  doctrine  is  directly  applicable 
prevent  the  Ladies  Kerr  from   claiming 
under  this  deed  while  they  have  repudiated 
any  part  of  the  succession,  and  while  ttiej 
have  made  this  election  to  reject" 
The  importance  of  this  difference  between 
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lb»  Bagliih  doctrine  of  election  snd  the  Scots 
doctrine  of  approbate  and  reprobate  arises, 
«hco  tbe  testator,  wboee  will  is  ander  ooDsider- 
■li«B  of  the  eourta  in  Scotland,  lias  died  domi- 
(iled  in  Bngland.  In  snch  a  case  the  will  is 
eeMtrnedaccardii)gtothelawofBDgUtid,and 
It  is  left  to  English  law^ra  to  sa;  whether,  by 
tb«  Bnglish  law,  the  heir  would  be  put  to  bis 
ejection  or  not.  Accordingly,  in  the  caae  of 
Tnttery.  TntUr,  Dec.  fi,  1826,  5  S.  72,  which 
vss  the  ease  of  the  will  of  a  party  who  had 
died  domieilod  in  India,  and  which  was  in- 
rfectoal  to  convey  heritable  bonds  in  Scot- 
lud,  the  opinion  of  English  connsel  wss 
uken,  whether,  according  to  the  law  of  Eng- 
Isnd,  the  heir  would  have  been  obliged  to 
tkct  between  the  heritable  bonds  and  his  in- 
Imst  nnder  the  will.  The  opinion  returned 
■It  in  favour  of  the  heir,  and  judgment  was 
pniDoanced  accordingly.  Lord  AiiLOWat 
dkented,  and  obeerred:—"  I  perfectly  agree 
*ith  the  opinion  of  the  English  coansel  con- 
nlted  here,  that  the  heir  is  entitled  to  take 
mder  the  settlomeot,  and  also  as  heir-at-law, 
ifitvas  not  the  intention  of  the  testator  to 
di^CM  of  the  heritable  property  by  that 
Httlement,  and  so  far  I  think  it  right  to 
ftdlow  the  English  law,  which,  however,  agrees 
vith  OUT  own.  But  when  we  come  to  aacer- 
liia  what  was  the  intention  of  the  deceased, 
1  oneeive  that  we  are  entitled  to  throw  out 
of  view  the  teehnicalitiee  of  the  Bnglish  law, 
vbieh  seem  iu  a  great  meamire  to  depend  on 
whether  the  property  be  freehold  or  copyhold, 
ud  vhether  there  be  two  or  three  witnesses, 
ud  to  judge  of  the  intention  for  ourselves. 
The  wiU  here  is  a  military  testament  made 
in  a  remote  colony,  and  no  technical  language 
»  vMti  in  it.  1  know  it  cannot  carry  the 
reel  estate,  but  the  intention  to  do  so  is  clear. 
j  All  I  ask  is  to  construe  the  will  according  to 
/  tkefstreolloqaial  meaning  of  the  language; 
and  in  this  view  the  intention  to  settle  his 
whole  estate  in  Scotland,  as  well  as  elsewhere, 
h  evident."  On  appeal,  the  judgment  of  the 
Conrt  was  affirmed.  Lord  Elboit,  C,  ob- 
Mrred: — "  The  question  is  simply  a  question 
of  eoBitruotian — Does  it  appear  upon  the  face 
oftbe  will  that  it  was  the  intention  of  the 
(dtator  to  dispose  of  these  heritable  bonds  1 
Now,  the  mle  of  law  in  England,  with  respect 
to  nlgectsof  this  kind,  is  well  ascertained  and 
well  defined,  and  it  is  this — That  yon  are  not 
to  proceed  by  probability  or  conjecture,  but 
that  there  must  be  a  clear  and  manifest  ei- 
previon  of  the  intention  on  the  face  of  the 
will  to  include  that  property  which  is  not  pro- 
ptrlj  devised  before  the  heir  can  be  put  to  bis 
election."  The  ground,  however,  on  which  it 
■nt  be  held  that  the  intention  to  include  the 
herhable  bonds  was  not  clearly  expressed  was 
jnrtthis,  that  they  had  not  "been  property 
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devised"  in  respect  that  the  will  was  inopera- 
tive to  carry  heritable  property  in  Scotland. 
This  is  clear  from  the  opinion  of  English 
counsel  on  which  the  judgment  proceeded,  and 
which  is  in  these  terms  : — "  Considering  heri- 
table bonds  in  Scotland  as  real  estate  to 
which  the  heir-at-law  is  entitled,  unless  they 
are  oonveyed  away  by  his  ancestor  with  due 
solemnities,  we  think  the  heir-at-law  would 
be  entitled  in  this  case  to  claim  them  without 
being  put  to  his  election,  if  the  qnestion  had 
occurred  in  a  court  of  justice  in  England." 

The  case  of  Dundat  v.  Dunda»,  7  S.  241, 
was  the  case  of  a  party  domiciled  in  Scotland 
conveying  by  his  settlement  real  property  in 
England,  but  which  was  ineffectual  to  do  so, 
not  being  attested  by  three  witnesses,  accord- 
ing to  the  taw  of  England.  In  this  case,  the 
Court  decided  without  taking  the  opinion  of 
English  counsel,  on  the  ground,  that  the  tes- 
tator being  a  domiciled  Scotsman,  his  will 
fell  to  be  construed  according  to  the  law  of 
Scotland  ;  and  applying  the  doctrine  of  ap- 


is a  Scotch  deed,  and  we  must  determine  as 
to  the  intention  expressed  in  it,  according  to 
the  principles  of  the  law  of  Scotland  aloue ; 
and  It  is  clear  that  the  intention  of  Qeneral 
Dnndas  was  to  pass  all  his  estates,  and  he 
attempts  to  convey  a  landed  estate  in  Eng- 
land, which  he  does  ineffectually,  but  the  in- 
tention is  clear.  Then  the  question  comes  to 
be.  Is  the  heir  entitled  to  take  the  English 
property  in  face  of  his  father's  intention  ex- 
pressed in  the  trust-deed,  and  also  to  claim  a 
share  of  the  other  funds  under  that  deed  ?  I 
am  decidedly  of  opinion  that  this  would  he  to 
approbate  and  reprobate  the  same  deed,  and 
that  he  must  therefore  coUat«  the  English 
estate,  or  give  up  his  claim  for  a  share  of  the 
trust-funds;"  Lord  Pjtjiillt  observed  : — 
The  case  of  Trotter  is  just  the  converse  of  this; 
and  the  same  principle  which  led  us  to  decide 
by  the  English  law  there  leads  here  to  a  de- 
cision according  to  the  Scotch  law.  Then,  if 
it  he  a  question  of  Scotch  law,  there  cannot 
be  the  slightest  doubt."  In  the  Honse  of 
Lords,  it  was  contended  for  the  heir-at-law, 
that,  as  the  case  related  to  real  estate  in 
England,  it  must  be  dealt  with  according  to 
the  law  of  England,  and  that  according  to 
that  law,  as  the  trust-deed  was  improbotive 
to  the  effect  of  transferring  the  estate  in 
England,  it  could  not  be  dealt  with  as  proba- 
tive to  the  effect  of  establishing  that  it  was 
the  intention  of  the  testator  to  convey  that 
estate  to  bis  trustees,  but  that  the  deed  being 
improbative  as  to  the  alleged  act  of  transfer, 
it  must  he  read  as  if  thatnropertyhad  not  been 
mentioned  in  it.  In  affirming  the  judgment 
of  the  Court  below,  Loi-d  LrKoHtiKST,  C.,  ob- 
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served: — "If  this  decision  should  itand,  it  will 
not  hj  any  means  tend  to  show  that  the  Court 
of  Session  hoa  a  right  to  set  aside  in  any 
manner  the  Statute  of  Frauds  as  to  a  will  with 
respect  to  an  English  freehold  estate.  The 
decision  does  not  infringe  on  the  English  law, 
it  only  operates  oa  Scotch  perBonalities  and 
Scotch  reality,  over  which  the  Scotch  Courts 
hare  an  nndoubted  right,  and  they  say,  '  We, 
according  to  your  principle,  take  the  whole  or 
this  deed  together.  We  do  not  say  the  deed 
has  any  effect  on  landed  estates  any  more 
than  Lord  Kenyon  said  in  the  case  of  Car^ 
T.  Aikew,  that  the  will  would  affect  an  Kng- 
lish  estate.  We  do  not  say  tliat  this  would 
take,  in  an  English  Court,  fi-otn  the  heir-at- 
law  his  landed  estates ;  hut  we  are  called  upon 
to  construe,  according  to  the  principles  of  our 
law,  the  Scotch  deed;  and  knowing  it  to  be  a 
Scotch  deed,  we  say,  by  the  principles  of 
'Scotch  law,  not  that  you  shall  not  have  your 
estate  in  England,  but  that  you  shall  not 
have  your  Scotch  share  unless  you  hind  your- 
self to  fulfil  what  we  call  and  construe  to  be 
the  pUin  intent  of  the  party.'  It  is  taking 
up  the  matter  upon  the  condition  :  the  per- 
sonal and  real  estate  in  Scotland  the  Conrt 
of  Session  can  deal  with,  but  not  this  English 
landed  estate,  except  so  br  as  the  Court 
makes  the  vesting  of  the  estate,  real  and  per- 
sonal estate,  or  the  share  of  it,  to  depend  npon 
the  voluntary  act  of  relioquishiDg  the  Eng- 
lish right.  Now,  as  I  am  not  prepared  to 
say  that  the  Scotch  Court  has  not  that  power, 
and  as  I  am  prepared  to  say  that  tbey  can 
exercise  that  power  without  violating  the 
English  law  upon  the  ground  stated,  I  should 
incline  humbly  to  advise  your  IxHilshipe  to 
affirm  the  judgment." 

Where  au  heir  repudiates  his  ancestor's 
settlement,  and  takes  the  heritage  which  was 
intended  for  another  party,  the  question 
arises — What  is  to  become  of  the  portion  of 
the  succession  intended  for  the  heir  but  for- 
feited by  him  by  his  repudiation  of  the  settle* 
ment  ?  By  the  repudiation  of  the  heir  the 
scope  of  the  settlement  is  deranged,  and  the 
intentions  of  the  testator  are  frustrated. 
Does  the  portion  of  the  succession  forfeited 
by  the  heir  lapse,  and  is  it  to  be  dealt  with 
as  if  forming  part  of  an  intestate  succession ; 
or  is  it  to  be  givento  the  party  who  is  preju- 
diced by  the  heir's  repudiation  as  a  surroga- 
tion  or  compensation  for  what  he  has  lost  ! 
Equity  determines  in  favour  of  the  latter 
view,  on  the  principle,  that  to  do  so  would  be 
to  follow  out,  as  nearly  as  posuble,  the  pre- 
suiiiable  intention  of  the  testator.  The  ob- 
jection to  doing  so  is,  that  the  Court  would 
be  making  a  will  for  the  testator,  and  not 
giving  effect  to  the  will  left  by  him.  But 
effect  cannot  he  given  to  the  will  left  by  the 
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testator,  in  consequence  of  the  derangement 
of  the  settlement  produced  by  the  heir's  re- 
pudiation of  it.  As,  therefore,  the  state  of 
matters  is  different  from  what  was  contem- 
plated by  the  testator,  the  heir's  repudiation 
not  having  been  anticipated  by  him,  it  comes 
to  he  a  questiwi  in  equity,  Whether  the 
derangement  produced  by  that  repudiation 
ought  not  to  be  leKcned  by  transferring  to 
the  party  prejudiced  by  the  repudiation  the 
share  forfeitod  by  the  heir  repudiating.  This 
course  has  been  adopted  in  the  law  of  Eng- 
land, and  is  called  the  doctrine  of  compensa- 
tion— a  doctrine  engrafted  on  the  primary 
one  of  election.  In  Kerrt  v.  WauAoper  1 
Bliffh,  1 ,  Lord  B  loom  observed : — "  A  question 
then  arises,  What  is  to  become  of  the  life- 
interest,  which  the  appellants  cannot  take 
either  as  legatees  or  as  next  of  kin?  In  our 
Courts  we  have  engrailed  on  the  primary 
doctrine  of  election  the  equity,  as  it  may  be 
termed,  of  compensation.  Suppose  a  testator 
gives  his  estate  to  A,  and  directs  that  A'b 
estate  should  be  given  to  B.  If  the  devisee 
will  not  comply  with  the  provision  of  the 
will,  another  condition  is  implied  as  arising 
out  of  the  will,  that,  ioasmuch  as  the  tes- 
tator  meant  that  his  heir-at-law  should  not 
take  his  estate,  which  he  gives  to  A  in  con- 
sideration of  A  giving  his  estate  to  B,  if  A 
refuse  to  comply  with  the  will,  B  shall  be 
compensated  by  taking  the  property,  or  the 
value  of  the  property,  which  the  testator 
meant  for  him,  out  of  the  estate  devised, 
though  he  cannot  have  it  out  of  the  estate 
intended  for  him.  The  Court  has  not  yet 
determined  whether  the  respondents  are  or 
are  not  entitled  to  take  a  compensation  until 
the  death  of  the  survivor  of  the  appellants. 
The  Court  below  having  given  no  opinion,  it 
is  impossible  we  can  give  an  opinion  on  that 
point.  It  is  for  their  determination  in  the 
first  instance.  The  cause  must,  in  point  of 
form,  be  remitted,  with  a  view  to  have  that 
que^ion  decided.  It  aj^ars  to  me  very 
eaay  of  solution. "  The  question,  however, 
was  not  decided  on  the  remit.  The  term 
"  compensation"  has  not  been  adopted  by  the 
law  of  Scotland,  but  the  equitable  principle 
implied  in  that  term  exists,  and  is  fonnded 
on  the  presumable  intention  of  the  testator  in 
the  unprovided-for  event  of  his  settlement 
being  repudiated  by  his  heir.  Accordingly, 
in  the  case  of  iOInnet  v.  Maeallitleri,  June 
29,  1827,  5  3.  801,  the  liferent  of  a  sum  of 
money  which  had  been  bequeathed  to  the 
heir-at-law,  but  which  was  forfeited  In  eon- 
sequence  of  his  taking  as  heir  an  estate  which 
bad  been  left  to  another  party,  was  trans- 
ferred to  that  party  as  a  partial  compensaticn 
for  what  she  had  lost.  The  same  prineipk 
was  applied  in  the  case  of  P«at  v.  Peat,  Feb. 
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M,  1P39,  0.  i.  508,  where  a  widow  having 
npndiated  her  husband'a  setUemeiit,  and 
Acreb;  forfeited  her  interegt  under  it,  which 
MMaled  of  the  liferent  of  a  sum  of  monej,  it 
tM  held  that  the  interest  so  forfeited  did  not 
mne  to  the  legatees  to  whom  the  principal 
MB  had  been  bequeathed,  bat  t^at  it  accnied 
to  the  reeidaary  legatees,  who  were  the 
parties  whoM  interest  under  the  settlement 
hsd  been  impaired  by  the  reprohatory  act  of 
tbevidow.  Lord  GiLLiis observed: — "There 
ii  Ml  greaed,  either  in  law  or  equity,  for  hold- 
ing that  the  parties  to  whom  the  principal 
■f  ths  niin  affording  those  life-interests  was 
pronded  by  the  settlement,  are  entitled  to 
beneSt  by  the  widow's  exercise  of  her  rif;bt. 
The  reprobatory  act  occasioned  great  loss  to 
At  midnary  legatees.  It  occasioned  no  loss 
■bUever  to  the  special  legatees  ;  and  I  can 
«4  ne  gronnd  for  holding  that  it  should  in 
oj  way  redound  to  their  benefit.  Their 
nMe  right  under  the  settlement  in  the 
LiDOO  was  to  obtain  paymentof  it  after  the 
death  of  the  widow.  It  is  true  that,  since  the 
(otalor'g  death,  hii  widow  has  repudiated 
1K«  wttlement,  and  carried  off  a  large  por- 
liia  of  what  was  destined  to  the  residuary 
h^alesa;  but  surely  the  fact  that  the  widow 
hu  tansed  the  residuary  legatees  to  get  less 
ihu  tbe  teita^  designed  for  them,,  is  no 
nttaa  why  the  special  legatees,  by  a  second 
ud  unnecessary  deviation  from  his  will, 
AoalA  get  more  than  he  ever  iptended  for 
twm." 

In  the  ease  «f  Breadalbaiu't  Trwlea  y. 
PmyU,  Jan.  13,  1841, 3  D.  3fi7,  the  testator 
iiid  directed  his  trustees  to  pay  over  the 
tnt  rents  of  his  unentailed  lands  to  his  two 
<Uaghten  equally  between  them  while  both 
■hosld  be  in  life,  and  to  the  survivor,  and  to 
uotiaae  to  do  so  as  long  as  both  or  either  of 
Ihca  ihoold  he  alive.  One  of  the  daughters 
•Kesnfblly  claimed  her  legitim,  contrary  to 
the  icepe  of  the  settlement  of  her  father,  and 
thereby  forfeited  her  interest  in  the  bequest. 
TT»  other  daughter  then  claimed  the  whole 
of  ths  rente  of  the  unentailed  lands,  on  tbe 
immd  that  the  settlement  contained  no  di- 
nttim  regarding  the  half  of  the  rents  which 
har  titter  had  forfeited.  It  was  held,  how- 
•nr,  tiut  her  interest  wae  not  enlai^d  by 
ih»  forfsiture  of  her  sister's  interest,  hut  that 
tlis  forfeiture  operated  during  the  lifetime  of 
thit  nster  in  favour  of  the  heirs  of  entail, 
who  hsd  been  prejudiced  by  tbe  legitim 
■hsTing  been  claimed.  Lord  Mzowrv  ob- 
•errtd : — "  It  ia  argued,  that  if  the  claim 
of  the  tmstees  was  to  be  sastained,  it  would 
be  mskiug  a  will  for  the  testator  different 
froK  what  he  has  made,  and  different  per- 
ils from  what  he  would  have  made  if  he 
m  anticipated  the  event  whiuh  has  occarred. 
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But  this  argument  will  apply  with  equal 
force  to  the  claim  on  the  other  side.  During 
the  lifetime  of  her  sister,  Lady  Elizabeth 
Pringle  was  only  to  have  the  half  of  the  rente, 
and  it  cannot  possibly  be  discovered,  from  tho 
tenor  of  these  settlements,  that  if  the  Mar- 
quis had  known  that  the  Duchess  of  Bnch- 
ingham  would  claim  her  legitim,  and  there- 
fore interfere  with  the  purpose  of  the  trust, 
his  meaning  would  have  been  to  enlarge  Lady 
Elizabeth's  provision  by  one-half.  On  the 
contrary,  as  his  object  had  been  to  leave  his 
personal  succession,  free  from  any  claim  of  le- 
gitim, for  the  benefit  of  the  heirs  of  entail, 
when  that  object  was  in  part  defeated  by  this 
claim,  it  is  natural  to  suppose  that  he  would 
wish  the  forfeited  interest  in  the  unentailed 
rente  to  go  into  tbe  general  trust,  to  supply 
in  part  what  had  been  taken  out  of  it  against 
his  will.  This  principle  of  turrogatum  was 
giveneffecttoin  thecaseoff«rrj  V,  Wauehops, 
3d  May  1819,  in  the  House  of  Lords;  of  Jfae- 
alisUr,  29th  June  1827  i  and  of  Peat,  Feb. 
14,  1839." 

In  the  r«se  of  Xitheet  TnuUet  v.  Nitbet, 
Dec.  6, 1851, 14  D.  145,  a  testator  directed 
his  heritable  and  moveable  estate  to  be  di- 
vided between  the  children  of  his  two  bro- 
thers and  sitter,  and  declared  that,  should 
either  of  his  brothers  or  sister  challenge  the 
settlement,  they  should  forfeit  all  right.uoder 
it  for  themselves  and  their  families.  The 
eldest  brother  obtained  a  reduction  of  the 
settlement,  in  so  far  as  it  conveyed  heritage, 
on  the  head  of  deathbed,  and -thereby  for- 
feited his  children's  share  of  the  succession. 
The  next  of  kin  of  the  testator  then  claimed 
the  forfeited  share,  on  the  ground  that  the 
settlement  contained  no  provision  that  the 
forfeited  share  should  be  divided  among  the 
other  beneficiaries,  and  that,  therefore,  so  far 
as  regarded  that  share,  the  testator  must  he 
held  to  have  died  intestate.  It  was  held, 
however,  that  tbe  forfeited  share  did  not  fall 
to  be  divided  between  the  next  of  kin,  as  being 


prejudice  the  reduction  of  the  settlement,  on 
the  head  of  deatb-bed,  had  operated.  Lord 
FTTiitJiBvoir  observed:  — "  I  most  hold  that  the 
forfeiture  was  presumably  intended  for  the 
benefit  of  the  reraaining  legatees,  and  moat 
certainly  not  for  the  haneflt  of  the  next  of 
kin,  who  have  no  interest  whatever  under  the 
settlement ;  and  I  think  this  is  tbe  principle 
which  we  mayeitract  from  tho  different  ded- 
sions  referrwi  to  of  Kerr,  MaralittM;  Peat, 
and  Breadalbane.  None  of  them,  perhaps, 
are  in  point;  bat  all  of  them  will  be  found  to 
involve  this  principle,  that  the  forfeiture  or 
repudiation  of  a  settlement  by  a  party  inte- 
rested in  it  will  not  confer  on  any  party  a 
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benefit  not  contemplated  b;  the  lettleinent,  at 
the  expense  of  the  parties  vhoae  interests 
have  been  diminished  bj  the  challenge  or  the 
settlement  occasioning  the  forfeiture.  I  think 
this  principle,  perfectly  son nd  and  reasonable 
in  itself,  is  quite  sutlicient  to  determine  the 
present  competition  in  favour  of  the  remain- 
ing beneficiaries  under  the  trust  and  agunst 
the  next  of  kin." 

See  OD  the  subject  of  this  article,  Erti.  B. 
iii.  tit.  3,  §  49  ;  **"'»  C«n.  vol.  i.  p.  146,  el 
seq.  5th  edit. ;  BeW»  Prine.  §  1937,  3d  edit. ; 
Brown's  Synop,  h.  I. ;  Shanes  Digat,  h.  t. ; 
Sandford  on  Entailt,  p.  103  ;  Saadford'i  He- 
rilabU  Suecession,  vol.  i.  pp.  97,  112,  142; 
ll.S.p.  139;  Kames'Prine. of B^ity {1825), 
205.    See  Dta&bed. 

Ai^robator;  Artieles.  See  Arikla  Im- 
probaloty. 

Appropriation ;  signifies  the  annexing  of 
an  ecclesiastical  benefice  to  the  proper  and 
perpetual  nse  of  some  religious  house,  bishop- 
ric, college,  or  spiritualperson,  to  enjoy  for 
ever.     Tomtins'  Diet, ;  Wharton's  Lex.  A.  t. 

Approved  Bill;  in  mercantile  law  and 
usage,  is  a  bill  to  which  no  reasonable  objec- 
tion can  be  made.  The  person  who  sells 
goods  for  appnmtd  hUtt  is  not  entitled  arbi- 
trarily to  repudiate  the  bill  offered :  he  must 
state  a  reasonable  objection.  Brown  em  SaU, 
p.  41. 

Approver.  In  English  law  language,  an 
approver,  or  prover,  is  one  who  confesses  par- 
ticipation in  a  felony,  and  bears  evidence 
against  his  accomplice  or  accomplices.  A 
person  who  has  once  pleaded  guilty  of  the 
crime  cannot  be  an  approver.  A  prisoner 
is  seldom,  and  only  in  very  special  circum- 
stances, convicted  upon  the  nucorroborated 
evidenoeofaoapprover.  Tondint,  h. t.  Whar- 
ton's Lexicon,  h.  t.;  Taylor  on  Evidence,  TJQ. 
An  approver  is  admitted  to  give  evidence 
Dponanimpliedpromiseof  pardon,  if  he  make 
a  truthful  confession.     See  Aecompliee. 

Apod  Acta.  This  expression  is  applied  to 
judicial  notices  or  intimations  given  in  open 
court,  the  parties,  or  their  counsel  or  agents, 
being  present.  Thus,  if  an  adjournment  of  a 
proof  or  other  judicial  proceeding  is  made  by 
the  court,  or  by  a  commissioner,  and  the  par- 
ties and  witnesses,  being  present,  are  con- 
vened to  attend  at  a  future  day,  this  is  called 
a  citation  apud  acta.  So,  in  a  criminal  pro- 
'  cess,  the  court  may  a^oum  a  trial  to  a  fu- 
ture day  specified  in  the  deliverance,  which 
being intimatedopufj  acta  to  parties,  witnesses, 
,  and  assizers,  is  sufficient  notice  without 
further  citation.  B«me,ii.275.  BeWs  Notes, 
S39. 

Appnrtenanoes ;  are  things  either  corpo- 
real or  incorporeal,  appertaining  to  another 
thing   as  principal,  as  hamlets  to  a  chief 
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manor,  Ac  Tomlins'  Diet.  See  PertinenI; 
Part  and  /Vftnwtt 

AqutedactUB ;  a  known  rural  servitude, 
signifying  the  right  to  conduct  water  by  con- 
duits, canals,  pipes,  Ac  in  tbe  servient  tene* 
ment.  This  serritude  may  be  acquired  by 
immemorial  possession  ;  and  as  the  owner  of 
the  dominant  tenement  has  tbe  benefit  of  the 
servitude,  so  he  is  bound  to  maintain  the 
aqueducts,  pipes,  Ac,  in  snch  a  condition  as 
to  prevent  their  injuring  the  servient  lands. 
The  servient  proprietor,  on  tbe  other  hand. 
Is  bound  to  allow  reasonable  access  for  re- 
pairs, cleansing,  and  tbe  like.  The  domi- 
nant proprietor  is  not  bound  to  repair  the  in- 
jury occasioned  by  restagnation  from  floods. 
Ersk.  ii.  9,  13;  Bell's  Princ.  §  1012;  Stair, 
"   H.  t.  7,  5  12  ;  Bank,  i.  681. 

Aqnshauitui ;  or  watering  of  cattle,  is 
another  known  rural  servitude,  under  which 
the  dominant  proprietor  has  right  to  water 
his  cattle  at  a  stream,  well,  or  pond,  in  tho 
servient  lands.  It  does  not  prevent  the  ser- 
vient proprietor  from  making  a  similar  use 
of  the  water  for  bis  own  cattle,  or  from  cover- 
ing it  over,  provided  be  leave  open  a  portion 
sufficiently  extensive  to  admit  of  a  reasonable 
exercise  of  the  servitude,  with  free  access. 
Brsk.  ii.  9,  13  ;  BeiFi  Prmc.  §  1011 ;  Bank. 
i.681. 

Arage ;  (&om  avoria,)  an  old  law  term  still 
employed  by  conveyancers,  signifying  services 
due  by  a  tenant  to  his  landlord  or  superior, 
and  performed  by  horses,  or  carriage  by 
horses.     Skene,  h,  t. . 

Aratmm  Tame ;  a  plonghgate  of  land. 
It  consists  of  eight  oxgates  of  land,  becanae, 
anciently,  the  plough  was  drawn  by  eight 
oxen.    Balfoui't  PraUiekt,  p.  441. 

Arbiter ;  a  person  voluntarily  chosen  by 
parties  to  decide  a  difference  between  them. 

Arbitration;  this  term  is  applied  to  the 
voluntary  reference  of  a  dispute  to  the  deter- 
mination of  one  or  more  persons  appointed 
Tor  that  purpose  by  tbe  partiee  ;  and  to  the 
decision  or  award  following  thereon.  It  is 
usually  effected  by  means  of  what  is  called  a 
mbnassion,  i.e.  the  contract  of  reference,  and 
a  decree  ■arbitral,  i.e.  the  form  in  which  the 
award  is  promulgated.  Submissions  are 
either  general  or  special ;  tbe  former  includ- 
ing all  disputes  subsisting  at  the  time,  and 
the  latter  applying  merely  to  one  or  more 
particular  subjects,  i!.<7.  a  previously  depending 
process.  The  deed  of  submission  commonly 
contains  the  following  clauses,  vie,  lit.  The 
proper  clause  of  snbmission,  describing  tho 
nature  of  the  reference  and  the  name  of  the 
referee.  2d,  A  clause  defining  tbe  arbiter^i 
or  oversman's  powers,  which,  in  the  ordinary 
case,  are  declared  to  be  of  the  most  Gom|vo- 
hensive  character,  inolading,  in  effect,  all  tfae 
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r^t>  powMsed  b;  the  ordinftry  tribanals 
wkicb  det«nninB  matten  of  tbe  particular 
dneription  labmitted.  3d,  A  ctnuM  speci- 
tjing  th«  fime  iritbia  whicb  the  award  or 
dMr«e-arbitral  is  to  be  pronoanced.  4<&,  A 
elMM  obliging  the  parties  to  implement  the 
■ward  under  a  specified  peDftlty.  To  the^e 
dsBMs,  in  tbe  ordinary  case,  there  is  annexed 
■  proTision,  that  tbe  reference  shall  be  bind- 
ing on  creditors  or  repreeen tail  res,  notwith- 
ftinding  the  death  or  bankruptcy  of  either 
party  before  iU  determination  ;  and  also  a 
declaratioD,  that  in  ca«e  the  submission  Bhall 
terminate  witbont  a  final  decree-arbitral  hav- 
iDg  been  prononnced,  any  proof  which  may 
luTC  been  taken  shall  be  received  as  legal,  in 
iny  afUr  submission  or  process.  The  deed 
coDcludes  with  the  usual  consent  to  registra- 
tion both  of  the  submission  and  consequent 
dnrre,  in  order  to  their  being  the  warrant 
«r  diligence.  The  first  procmlure  under  a 
rabmisiion  is  usually  the  acceptance  of  the 
mbmiisioD  by  tbe  arbiter,  and  the  appoints 
nent  ofa  clerk,  by  a  minute  indorsed  on  the 
ittA  of  Fubmission.  The  pleadings,  when 
wriUeo,  commence  by  a  claim  lodged  by  one 
nf  the  parties,  which  is  followed  by  answers, 
rvpliei,  &e.,  or  by  the  msking  up  of  a  record, 
*bni  thearbiterdeems  thatnecessary ;  after 
vbieh,  the  arbiter  either  determines  the  case 
is  piano,  or  allows  a  proof,  or  orders  further 
plttdings  or  procedure.  When  there  are 
tro  arbiters,  the  deed  of  submission  usually 
prorides  tbat  they  shall  hare  power  to  name 
in  umpire  or  orersman,  in  case  they  shall 
difer  in  opinion  ;  or  sometimes  such  an  orers- 
ma  is  named  in  tbe  deed;  and  when  the 
srbiters  differ,  the  reference,  or  deT<dntiou, 
It  it  is  sometimes  called,  is  made  to  the  overa- 
man,  who,  if  ho  chooses,  may  order  further 
debate  before  deciding.  The  decree-arbitral 
eornmenres  with  a  narrative  of  the  nature  of 
tbe  sobmission,  and  of  the  consequent  procp- 
dare;  and,  after  stating  that  the  pronouncer 
rf  the  decree  has  ripely  advised  the  whole 
lutter,  and  haa  "  God  and  a  good  conscience 
iwrore  his  eyes,"  it  gives  forth  tbe  findings 
ud  deceraiture.  It  concludes  with  an  order 
n  tbe  parties  to  implement  the  decree,  under 
tbe  penalty  specified  in  the  submission,  and 
Bntuslly  to  discharge  each  other  of  the  mat- 
twiabmitted,  on  that  implement  being  effect- 
ed. Laatiy,  It  ordains  the  submission  and 
dseree  to  be  recorded  io  terms  of  the  clause 
of  registration  in  the  submission  ;  and  the 
ntrart  of  both  forms  a  warrant  to  either 
party  for  diligence  against  the  other.  A  de- 
cree-arbitral is  tested  and  executed  in  the 
km  of  a  regular  deed.  By  act  of  regula- 
tions, 2d  Nov.  1695,  c.  25,  decrees-arbi- 
tral are  declared  not  to  be  reducible,  except 
«  tiie  gronndi  of  ■bribery,  corruption,  or 
s2 


faliwhood.  It  is  necessarily  implied,  however, 
in  their  nature,  that  such  decrees  are  also 
reducible  when  the  arbiters  exceed  tbe  powers 
with  which  the  submission  invests  them,  for 
by  it  their  jurisdiction  fs  defined ;  or  where 
the  proceedings  of  the  arbiter  are  palpably 
irreconcilable  with  the  principles  of  impar- 
tial justice  ;  as,  where  he  has  not  fully  heard 
the  parties,  or  where  he  has  taken  a  proof, 
or  any  other  important  step  in  the  submission, 
in  absence  of  one  of  the  parties.  On  this 
point  there  are  some  decisions,  both  in  tbe 
Court  of  Session  and  in  the  House  of  Lords, 
which  tend,  at  least,  to  a  liberal  con- 
struction of  Uie  specified  grounds  of  reduc- 
tion in  the  act  of  regulations.  See  the  fol- 
lowing cases:  Sharps  v.  Bidctrdykt,  3  DoWt 
102  ;  Johmtone  y.  Cheape,  5  Dok,  247  ; 
Begm  and  Co,,  1st  Feb.  1825,  3  S.  488; 
Barl  of  Dunmore,  28th  Jan.  1836,  13  S.  356 ; 
MitdieU  v.  Caife,  17th  June  1848, 10  D.  1297  ; 
MilUr  and  Sont  v.  Miliar,  10th  March  1655, 
17  D,G69;  and  see  also  Jf«n»M'  Cmva/ancing, 
p.  396  et  teq. 

The  preceding  observations  apply  to  for- 
mal submissions  followed  by  regular  decrees- 
arbitral  ;  but  effect  will  also  be  given  to  leas 
formal  agreements  to  refer,  more  particularly 
where  matters  are  not  entire,  ubi  rw  mm 
tanl  integrcs,  as  it  is  expressed  ;  that  is,  where 
something  has  been  done  on  the  faith  of  the 
agreement.  This  is  especially  the  case  in  rt 
rvttiea  and  later  rusticot ;  or  amongst  mer- 
chants in  the  adjustment  of  mercantile  dia- 
potes.  But  such  references,  and  the  awards 
following  on  them,  found  a  right  of  action 
merely  for  implement  against  the  party  re- 
fusing implement,  and  cannot  be,  like  a  for- 
mal submission  and  decren -arbitral,  the  war- 
rant of  summary  diligence.  It  would  now 
seem,  however  (although  there  are  <Ji«(a  to 
the  contrary),  that  such  submissions  and 
decrees-arbitral,  anless  in  matters  of  tho 
most  trivial  importance,  must  be  proved 
teripto;  FerrU,  5th  June  1824,  3  s!  113, 
and  ca»a  there  eiiad ;  Tail  on  Evidenct,  302 ; 
Diek»<m  on  Evidence,  p.  309. 

In  articles  of  roup,  missives  or  minutes  of 
sale,  contracts  of  copartnership,  and  other 
mutual  deeds,  it  frequently  happens,  tfaat  in 
contemplation  of  future  differences,  proviaioB 
is  made  for  a  submission  or  reference ;  and  is 
all  such  cases,  where  tbe  arbiter  is  not  ei> 
prusly  Mined,  but  merely  deocMbed  as  tbe 
person  who  may  be  the  holder  of  a  particular 
office  for  the  time,  the  reference  will  not  be 
effectual;  BwAanan  v.  JfutVWtJ,  25th  June 
1799,  Fae.  CoU.;  BelPt  Com.  vol.  ii.  p. 
648,  5th  edit. ;  Bdft  Prin.  §  391,  and  autiio- 
ritiei  there  died ;  Meiuie^  Conveyanting,  p.  387i 

Although,  however,  the  general  rule  ii, 
that  *  reference  is  ineffectual   whero  the 
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arbttera  are  not  named,  there  is  an  exception 
to  the  rule  where  the  refereoce  is  connected 
with  a  contract,  and  where  a  refereDce  ma; 
be  necegsaij  to  liquidate  the  contract.  Thus, 
in  the  case  of  a  contract  of  sale,  it  may  be 
stipulated  that  the  price  ahonld  be  referred 
to  a  person  not  named,  but  to  be  mutually 
choeen  by  the  partiei ;  in  such  a  case  there  is 
DO  dispate  between  the  parties,  but  something 
to  be  decided  which  is  necessary  to  liquidate 
the  contract  of  sate.  In  a  contract  of  lease, 
also,  where  a  party  agrees  to  lake  the  stock- 
ing at  a  valuation,  a  reference  to  a  party 
unnamed  will  be  sustained.  When,  there- 
fore, a  reference  is  necessary  to  liquidate  an 
obligation  come  under  by  a  party,  it  is  good, 
though  the  referee  is  not  named,  for  were  it 
Otherwise,  the  obligation  itself  would  be  at 
an  end.  In  the  case  of  Smih  r.  Duf,  28th 
Feb.  1843,  5  D.  749,  a  tenant  was  under 
an  obligation  to  cede  possession  of  the  land 
let  to  him  at  any  time  before  the  expiry 
of  the  period  for  which  it  was  let,  on  being 
allowed  such  compensation  for  the  remain- 
der of  the  term  '*  as  should  bo  fixed  by  men 
to  be  mutually  chosen  for  that  purpose,"  and 
it  was  held  that  this  was  a  valid  obligation 
to  refer,  and  that  the  tenant  was  not  entitled 
to  have  the  compensation  fixed  in  any  other 
way.  See  also  Miinro  v.  Macktntie,  18th 
Dec.  1823,  5  S.  593,  and  Dixon  r.  Can^bdi, 
25th  Juno  1830,  8  S.  970.  Where,  how- 
ever, a  lease  contains  a  general  clause  of  re- 
ference of  any  disputes  and  differences  which 
may  arise  as  to  the  true  intent  and  meaning 
of  the  lease,  or  as  to  any  oiher  matter  arising 
out  of  or  in  connection  with  the  lease,  the 
general  rule  applies  that  the  referees  must 
be  named,  otherwise  the  reference  is  not 
obligatory.  In  the  case  of  Hendry's  Tnttteet 
T.  JfexUm,  28th  May  1851,  13  D.  1001,  the 
reference  was  of  that  description,  and  was  not 
sustained.  Lord  Fullebton  observed: — 
"The  pointthatageneral  submission  to  arbi- 
ters not  named  cannot  be  sustained,  seems  to 
be  definitely  fixed.  No  doubt,  in  another  de- 
scription of  casus,  decisions  have  been  pro- 
nounced which  at  first  sight  seem  to  be  in- 
consistent, but  it  will  be  found  that  those 
decisions  rest  upon  a  distinction  which, 
whether  in  itself  well  founded  or  not,  is  now 
definitely  recognised.  It  is  confessedly  an 
exception  fi'om  the  general  rule,  and  applied 
only  in  cases  where  the  ascertainment  of  a 
point  essential  to  the  extrication  of  a  special 
itipulation  in  the  contract  is  made  part  of 
the  stipulation  itself;  as,  for  instance,  where 
farties  hind  themselves  to  pay  and  receive  a 
sum  to  be  fixed  by  men  mutually  chosen,  or 
lo  accept  their  opinion  as  the  criterion  of  the 
existence  or  non-existence  of  some  contingency 
vn  which  the  obligation  of  the  parties  is  by 


the  contract  dependent.  Siich  are  the  cir- 
cumstances of  the  case  relied  on  by  the 
petitioners ;  and  it  is  quite  clear  that  the  prin- 
ciple of  this  exception  cannot  apply  to  the 
present."  Lord  Ivoky  observed : — "  The  pur- 
pose of  this  submission  is  not  to  ausertain 
what  the  lav  stipulates,  but  arises  out  of  mat- 
ters which  infer  nonperformance  or  neglect 
of  the  lease.  Questions  as  to  the  liquidation 
or  extrication  of  the  stipulations  of  the  con- 
tract are  the  kind  of  matters  which  the 
authoi'ities  have  dealt  with  as  forming  part 
of  the  contract ;  and  if  the  question  does  not 
fall  within  that  description,  it  cannot  be 
brought  under  the  exception  to  the  rules 
which  requires  that  the  arbiters  shonld  be 
named.  If  thissubmission  is  not  an  eieential 
part  of  the  contract,  it  falls  nuder  the  general 
rule,  that  there  can  be  no  good  submission  of 
this  general  nature  to  parties  of  whom  there 
is  not  a  direct  ddeclui."  According  to  the 
law  of  England,  an  arbiter  has  no  power  to 
award  expenses,  unless  that  power   be  ex- 

tressly  given  him  by  the  suhmission.  In 
cotlaod  the  contrary  was  determined  in  the 
case  of  RoberUoit  v.  Brown,  15  S.  199  ;  on  the 
authority  of  previous  decisions  in  cases  of  ju- 
dicial reference.  The  point  was  i^ain  deter- 
mined in  favour  of  the  power,  in  the  case  of 
Ferrier  v.  Allison,  6  D.  456,  and,  on  appeal, 
the  judgment  was  affirmed;  5  £«U,  161. 
After  a  submission  has  expired,  an  arbiter 
cannot  sign  a  decree-arbitral,  although  ha 
may  have  come  to  his  decision  before  the 
expiry,  and  recorded  it  in  an  informal  writinjE. 
Rurteiman  v.  Crai^e,  24th  May  1831,  9  £^. 
629  ;  and  Lanff  r.  Broum,  23d  Nov.  1852,  15 
D.  36.  Where  two  arbiters  had  agreed  on 
certain  points,  and  differed  on  otherjkand  had 
devolved  the  submission  upon  thuversman 
quoad  the  points  on  which  they.jHHftd,  and 
the  oversman  had  prorogated  fttftUfpiaaion, 
it  was  held  by  a  majority  oinbe  whole  Cow-t, 
that  the  prorogation  not  merely  prorogated 
the  submission  quoad  the  po!^.  referred  to 
him,  but  also  quoad  the  other  pbinls,  so  as  to 
enable  the  arbiters  to  write  out  a  decree- 
arbitral  upon  these  pointy  9,(ter  the  period 
when,  but  tor  the  oversman's  prorogation,  the 
submission  would  have  expired ;  LaKff  v. 
Brwm.iSdT^oy.  1652,15  D.B8.  An  arbiter 
who  accepts  the  office,  is  not  entitled  capri- 
ciously to  renounce  it,  but  is  bound  to  per- 
form the  duty  he  has  undertaken  faithfully 
and  honestly,  and  he  may  be  compelled  to 
proceed  and  execute  a  decree-arbitral ;  Edin- 
buryh  d  Glasgow  Railway  Company  v.  Miller, 
26th  March  1653,  15  D.  603.  See  on  the 
subject  of  this  article,  BelPs  Com.  vol.  ii.  p. 
386,  5th  edit. ;  Stair,  B.  iv.  tit.  2,  §  18  ;  tit. 
3,  5  l,and  Mr  More's  Notes,  p.  xUi.  Iv. ;  Erak. 
fi.  ,1.  tit.  2,  §  2;  B.  iii.  Ut.  3,  $  44 ;  B.  iv. 
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tiL  3,  §  29,  ud  hoIm  by  Mr  Ivory;  Bank. 
tol  i.  p.  453,  et  leq,;  vol.  iii.  pp.  56,  89  ; 
Parier  o»  Arbitnttioii,  2d  edit. ;  BeWt  Princ. 
Sdedit. $391,  2350  ;  Kataa'  Stat.  LawAbridff. 
i.  L;  Bauter't  Landlord  and  Tenant,  i.  pp. 
221,  372 ;  ii.  526.  2d  edit. ;  Brown't  Sgnop. 
i  tpp.369, 1427,  1847, 1893,2737  ;  ShawU 
Difut,  I.  U;  Taieg  Jvttiee  of  Peace,  wee  Svh- 
wiutim ;  Blatr't  Jtutiee  of  Peace,  voce  Sufrmu- 
»m;J%nd.  Styles,  toIj  ii.  p.  162,  3d  tdit. ; 
11 S.  170, 207, 345,  353,  659, 778r942 ;  12  S. 
205,  210,  311,  887  ;  13  S.  188,  289,  356, 
361,  414,  641,  684;  14  S.  404,  447,  464, 
470;  15  5.  463;  Ertk.  Princ.  11th  edit. 
602-4;  KaMa'  Princ  of  Sqaity  (1826),  466; 
D<>tAClaTte,ii.l2l;  Shaicd:  MaeUan,i.747 ; 
Htvif^  L^turei,  381. 

ArUtrvy  Ptmiihiiuait ;  is  apnniahmeDt 
iwvded  according  to  the  diBcretion  of  a 
Jodgs.  Iq  do  ease  can  it  be  extended  to  a 
capiul  puniflbineDt :  it  must  be  restricted  to 
itw,  corporal  pQniahmeDt,  or  imprisonment. 
'^iLBl  ir.  tiL  4,  §  15^  In  cases  punishable 
^tsllj,  the  public  prosecutor  may,  at  any 
titic  before  moving  for  sentence,  restrict  his 
iibei  to  an  arbitrary  pimishment;  but,  if 
Ihers  be  no  such  restriction,  the  judge  is 
bosod  to  pronounce  the  capital  sentence. 
AIm%',  Prae.  88. 90,  97,  108 ;  Hnme,  ii.  134 ; 
StuU,  19fi. 

iTbitriiim  Boni  Tin.  A  dispute  left  ad 
trMnsn  b<mi  viri,  means  one  to  be  decided 
u  s  parson  in  whose  probity  confidence  may 
In  pUced  would  decide.  The  price  of  a 
^iog  ii  often  fixed  in  this  way.  When 
pvtiu  in  their  contract  have  agreed  to  ret'ur 
Uptnong,  who  afterwards  die  or  leave  the 
muitry,  the  amoaot  of  any  Bum  to  be  paidj 
iIh  CoBrt  of  SeasioQ  sometimes  modifies  tbe 
UMHint  n  a  thing  in  arbitrio  boni  viri. 
Smtt't  gpiop.  k.  t.;  Bntam  on  Sole,  p.  149, 
•A;  JM^-PriM.  (f  Eqnify  (1825),  134, 

AnU^Bto|  Primates  of  the  chnrch. 
^^"^S  m^BLUishment  of  Episcopacy  in 
^laud  th^l^re  two  Arohbishops;  the 
Anbbjsbop  of  S^vAndrews,  who  was  called 
lh«  Primate  of  all  Scotland  ;  and  the  Arch- 
l>i>hop  of  Qla^ow,  who  was  ealled  the  Pri- 
ut«  of  Scotland. 

Ante  Court  The  Court  of  Arches  in 
iNsdon  is  the  chief  and  most  ancient  consis- 
tw;  court  belonging  to  the  Archbishop  of 
Cinterbory,  for  the  disposal  of  spiritual 
OMs.  it  is  >o  called  from  the  church  in 
I*wlon,  St  Uary-te-Bone  (de  Areuhu),  where 
H  ns  formerly  held.  The  judge  of  this 
mrt  it  called  the  Dean  of  the  Arches.  He 
T^wsns  extraordinary  jurisdiction  in  all 
csiiMaKieal  cwiBea,  except  those  belonging 
to  the  Prerogative  Couirt ;  and  he  has  also 
''^inuy  jsrisdiction  io  appeals  from  all  in- 
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brior  ecclesiastical  courts  within  the  province. 
An  appeal  lies  f^m  the  Court  of  Arches  to 
the  Judicial  Committee  of  the  Privy  Coun- 
cil. See  fondins,  A.  t. ;  Wharlon't  Lex.  h.  t. ; 
Stmhen'i  Blaekttone. 

Arlea.    See  Eameti. 

Armi^er,  Eaqoiie ;  the  term  of  dignity 
below  a  knight,  and  above  that  of  a  gentle- 
man.    Tomiint,  h,  t. 

Armorial  Bearings,  or  Ainu.  Mackensie 
defiues  arms  to  be  "  marku  of  hereditary 
honour,  given  or  authorised  by  some  supreme 
power,  to  gratify  the  bearer,  or  diatingniah 
families," — and  historically,  armorial  bear- 
ings seem  to  have  been  originally  the  dis- 
tinciive  marks,  badges,  or  devices,  whereby 
warriors  clad  in  armour  were  recognised  in 
battle.  The  bearings  so  assumed  or  uonferred 
as  cognisances  became  permanent  in  families, 
and  in  proctss  of  time  heraldic  emblazonry 
was  rednced  to  a  system,  by  which  the  dif- 
ferent branches  of  a  family,  and  their  re- 
lationships and  intermarriages,  were  discover 
able  from  their  coats-armoria).  This  de- 
partment has  been  long  under  the  jurisdiction 
of  the  Lyon  King  of  Arms,  and  besides  hav- 
ing been  the  subject  of  several  statutes,  it  . 
has  been  illustrated  by  considerable  anti- 
quarian learning  and  research.  Strictly 
speaking,  the  privilege  of  conferring  armoriu 
bearings  belongs  to  the  Crown ;  hut  prac- 
tically, a  coat-armorial  may  now  be  pur- 
chased at  the  Lyon  Office ;  see  M'Donnell,  20th 
Jan.  1826,  4  S.  371.  In  deeds  of  entail, 
stranger  heirs  called  to  the  succession  are 
frequently  eujoioetl  by  the  entailer  to  bear 
bis  name  and  arms;  and  in  one . case,  where 
tfae  maker  of  the  entail  had  inserted  such  a 
clause  without  having  had  any  coat-armorial 
matriculated,  it  was  held  incumbent  on  the 
heir  of  entail  succeeding,  and  on  the  other 
heirs  of  entail,  to  follow  out  the  entailer's 
appointment  by  obtaining  from  the  Lyon 
Otfice  arms  of  the  proper  descriplion,  de- 
scendible to  the  heirs  of  entail ;  Moir,  Slh 
Feb.  1794,  Mor.  15537.  See  the  statutes 
1687,  c.  46,  1592,  o.  127,  1672.  o.  21.  In 
the  case  of  MacdonneU  v.  Macdonald,  2d  Jan. 
1826, 4  S.  371 ;  it  was  held  to  be  competent 
for  the  Court  of  Session  to  review  the  judg- 
ments of  the  ^ord  Lyon.  Lord  Robbrtsoit 
observed : — "  The  power  of  granting  ensigns- 
armorial  is  part  of  the  royal  prerogative, 
but  everything  belonging  to  that  power  has 
l>een  given  by  sundry  statutes  to  the  Lord 
Lyon.  His  power  to  grant  new  armorial 
bearings  is  merely  discretionary  and  minis- 
tui'ial,  and  with  that  this  Court  cannot  inter- 
fere. But  if  the  Lord  Lyon  should  grant  to 
one  person  arms  which  another  is  entitled  to 
bear,  and  should  refuse  to  give  redress,  there 
could  be  DO  doubt-  of  the  juriadiulioD  of  this 
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Court  to  entertain  U  action  at  the  instance 
of  the  party,  to  bare  his  right  declared,  as 
this  woDld  ioTohe  a  question  of  property, 
which  a  right  to  bear  particular  ensigns- 
armorial  undoubtedly  is."  Lord  Pithillt 
observed ; — "  As  to  the  abstract  principle,  it 
is  clear  that  wherever  there  is  a  competition 
at  to  the  right  to  armorial  bearings  an  ap- 

Eeat  lies  to  this  Conrt  by  advocation,  and  also 
y  reduction,  which  is  the  proper  remedy, 
when  the  arms  are  already  granted ;  or  even 
if  the  Lyon  refuse  arms  to  a  party  entitled, 
the  Court  has  jurisdictiou  to  give  redress. 
The  Lyon  Court  is,  in  fact,  on  the  same  foot- 
ing with  other  inferior  courts."  The  action 
was,  however,  dismissed,  on  the  ground  that 
the  pursuer  did  not  allege  that  the  arms 
borne  by  the  defender  beloin^  to  him.  In 
the  case  of  Ciminphamt  r.  Citninghaine,  13th 
Jane  1649,  11  D.llSB;  it  was  also  held  that 
the  judgments  of  the  Lord  Lyon  in  mattors 
of  heraldry  might  be  reviewed  by  the  Court 
of  Session,  and  the  objeoticm  taken  to  the 
eompetenay  of  an  advocation  was  repelled. 
In  this  case  the  question  was  raised,  whether 
the  heraldic  honours  of  a  fiunily  went  to  the 
heir-male  or  the  heir  of  line,  the  heir-male 
bearing  them  with  a  mark  of  cadency  ; 
it  was  not  determined,  as  the  rights  of  the 
competing  heirs  were  held  to  be  settled  by 
a  private  act  of  ParliamenL  By  various 
revenue  statutes  a  tax  is  imposed  on  armorial 
bearings,  whether  borne  on  plat«  or  on  car- 
riages. Ent.  B.  i.  tit.  4,  §  32,  et  teq,; 
Maclcenzi^i  Heraldry  lForfc»,  vol,  ii.  p.  575, 
folio  edit. ;  Enet/c.  Brit  voce  Heraldry.  See 
also  Taitii:.  Lyon  King  of  ArtM.  Lyon 
Court. 

Arraign ;  (ad  rationemponert)  is  an  English 
law  term,  signifying  to  indict  a  prisoner,  and 
call  upon  him  at  the  bar  for  his  defence. 
I'he  term  is  unknown  in  the  law  of  Scotland, 
except  in  trials  for  high  treason,  in  which 
the  forms  of  procedure  and  the  law  in  both 
countries  are  the  same.  See  Tomliiu'  Lmb 
Diet. :  Wharttm'g  Lex.  h.  t. 

Aneara ;  money  oopaid  at  the  due  time, 
■ncfa  as  rent,  interest,  the  balance  of  an  ac- 
oount,  and  the  like.  The  most  important 
practical  rule  of  the  law  of  i^cotiand  with 
respect  to  arrears  is,  that  all  arrears  of  an- 
nnal  returns,  and  of  funds  themselves  heri- 
table, such  as  arrears  of  rent,  the  arrears  of 
Interest  due  on  an  heritable  bond  and  covered 
by  the  real  security;  arrears  of  fen-duties, 
the  balance  or  reversion  of  the  price  of  sub- 
jects sold  judicially,  and  the  like,  are  all  held 
to  be  moveable,  and,  in  questions  of  aneces- 
sion,  belong  to  the  executor,  and  not  to  the 
heir  in  beritue.  Ertk.  B.  ii.  tit  2,  §  7,  and 
tit  9,  §  64 ;  BeOfi  Princ  §  1479,  and  auAo- 
titiet  &en  eiUd;  Mr  Mort't  Notei  h  Stair,  p. 


ARR 

cxxxlx  ;  B{ff*  Com.  vol.  i.  p.  131 ;  vol.  ii.  p. 
8,  Sth  edit;  Stmier's  Landiord  and  Tenant; 
BeU  on  Ltatei,  vol.  i.  pp.  403,  449 ;  vol.  ii. 
p.  32.  See  Eypothee.  HerilaiU  and  Jfira*- 
ablf.     Executor.     Confirmation. 

Arrendare ;  according  to  Skene,  is  a 
Spanish  word  used  in  old  Scotch  deeds,  to 
signify  a  rent  or  yearly  duty,     Sksnt,  h.  L 

Arreraginin;  a  word  used  in  the  Rtyiam 
MajeitaUm,  to  signify  arrean  of  renia,  profitai 
and  duties.     Skene,  h.  t. 

Amst  As  applied  to  persmial  diligence, 
this  is  properly  an  English  law  term;  and 
means  the  apprehending  or  restraining  a 
person  in  execution  of  the  command  of  a 
court  or  by  officers  of  justice.  In  Scotland, 
the  word  apprAension  or  apprdiending  is 
usually  applied  to  this  species  of  arrest;  and 
the  civil  and  criminal  warrants  for  such 
apprehension  are  various.  The  following 
articles  may  be  oonsulted  i— Caption.  Act  ^ 
Warding.  Border  Warrant.  Itedilatio  Fupa. 
Apprehending  a  Debtor.  Criminal  ProuevtUm, 
BaiL     GoMmitmenl. 

Arrett  of  Judgment;  an  Bnglith  law 
term.  To  move  an  arrest  of  judgntMit  is  to 
show  cause  why  judgment  should  be  stayed, 
notwithstanding  a  verdict  Judgment  may 
be  arrested  for  good  cause  in  criminal  as  well 
as  in  civil  cases.  Tonlim,  h.  t. ;  WJiar1on'$ 
Lex.  h.  t.  In  the  practice  of  the  Scottish 
Criminal  Courts,  it  is  competent,  when  the 
prosecutor  moves  for  sentence,  for  the  panel 
to  propose  reasons  in  arrest  of  judgment 
But  no  objection  to  the  libel  or  to  the  proof 
admitted  can  be  received  in  arrest  of  judg- 
ment    Atimi't  Prac.  661 :  Hume,  ii.  463. 

Amft,  Parliamentary  freedom  /rom.  Soa 
Privilege  of  Parliament. 

Arnstee ;  tlie  person  in  whose  hands  an 
arrestment  is  laid.  If  an  arrestee  disre- 
gards the  arrestment  and  pays  the  money 
to  the  common  debtor,  he  will  be  liable  in 
damages  and  expenses.  See  Breath  ef  Am»t- 

Armtment ;  is  the  diligence,  whereby  the 
debtor  in  a  moveable  debt  or  obligation,  is 
interpelled  from  making  payment  or  delivery 
to  his  creditor,  until  the  debt  due  to  the  ar- 
rester by  the  arrestee's  creditor  is  paid  or 
secured.  The  party  in  whose  hands  the  ar- 
resiment  is  laid  is  called  the  arrettee;  the 
user  of  the  arrestment  is  called  the  arrala; 
and  the  arrester's  debtor  is  called  the  cm^ 
flton  debtor,  because,  where  (as  usually  hap- 
pens) there  are  two  or  more  competitors  for 
the  arrested  fund  or  subject,  he  is  debtor  to 
all  of  them.  The  nexiu  thus  imposed  does  not 
operate  as  a  transfer  of  the  debt  or  subject  to 
the  arrester  (see  it^ra).  For  that  purpose  an 
action  of  furthcoming  is  necessary,  at  the  in- 
stance of  the  arrester,  in  which  he  calls  the 
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D  debtor ;  iwd  if  there 
be  DO  comjtetitiDD,  and  do  olyeetioD  on  the 
put  of  the  common  debtor,  decree  of  furth- 
eoning  in  the  arrester's  favour  will  be  pro- 
naanced.  (&on  Furthcoming.)  If,  on  the  other 
hud,  sevenl  arrestmenU  have  been  aged  by 
olber  crediUin  of  the  commoD  debtor,  then, 
iiMead  of  an  action  of  furthcoming,  the  ar- 
reitee,  or  anj  of  tbe  creditors  in  hia  name, 
(uj  Wing  all  parties  into  the  field  hj  an  ac- 
tion of  multiplepoindiog,  in  which  the  ar- 
ratee  states  the  amount  of  the  debt  due  by 
him  to  the  common  debtor,  and  his  readiness 
to  pay  it  but  for  the  arrestments.  He  then 
(Dodudes,  that  he  shall  he  held  liable  in  once 
and  single  payment  only,  and  found  entitled 
to  tbe  eipenaea  of  bringing  the  action  into 
court ;  and  decree  to  that  effect  having  been 
pronoanced,  the  arrestee,  if  he  pleases,  or  if 
inj  party  interested  insist  on  it,  consigus  the 
BNHtey,  or  places  the  subject  ia  aanibus  curice ; 
or  tbe  arreet«e  is  allowed  to  retain  the  sum 
w  the  subject  until  tJie  issue  of  tbe  competi- 
tioQ  amongst  the  arresting  creditors.  He  is 
tbni  discharged,  either  by  consignation,  or, 
vbere  that  has  Dot  been  insisted  for,  by 
nskiog  payment  or  delivery  to  the  party 
preferred  by  the  decree  of  the  Conrt.  (See 
MtHi^tfrinding.)  Though  the  general  effect 
of  srrestment  is  merely  to  create  an  iocboate 
sttschment,  arrestment  used  upon  an  extract 
dwree  under  the  Court  of  Exchequer,  act 
19  and  20  Vict.,  c.  56,  j  30,  opeiates  "  to 
tnufer  to  Ae  Croum,  preferably  to  all  other 
creditors  of  the  crown -debtor,  all  right  to  and 
inUrcst  in  the  arrested  fund  competent  to 
the  crown-debtor ;"  aud  the  arrestee  is  en- 
titled to  pay  without  awaiting  the  institution 
of  ■  fbrtncoming. 

At  to  the  mode  in  which  arrestment  is  laid 
ta:— This  may  be  done  in  virtue  of  special 
letten  of  arreBtroent  passing  the  signet,  or  of 
thewsrrant  to  arrest  contained  in  letters  of 
horning,  or  of  the  warrant  inserted  in  a  sig- 
Dtted  summons,  or  in  an  extract-decree  under 
the  provisions  of  1  and  2  Vict,,  c.  114,  §§  1, 
%  17,  Ac ;  and  it  must  in  these  cases  be  ex- 
ented  by  a  messenger- at-arms.  Arrestment 
uy  also  be  laid  on  in  virtue  of  an  inferior 
jidge's  precept  of  arrestment,  or  of  warrant 
to  arrest  contained  in  a  libelled  summons  in 
the  Sheriff  Court,  or  in  an  extract  decree  or  act 
ofaSheriff,  or  extract  decree  of  registration  in 
the  Sheriff  Conrt  Books ;  and  it  may  then 
be  executed  by  tbe  officers  of  tbe  inferior 
wort ;  bnt  such  precepts  or  warrants  canoot 
be  executed  against  tbe  arrestee  beyond  the 
territory  of  ^e  inferior  judge,  though  the 
sommoQ  debtor  riiould  be  resident  within 
the  jtmsdiction.  When  tbe  arrestee  lives 
heyood  the  jurisdiction,  the  sole  warrant 
ni  letters  of  arrestment  in  supplement,  (see 
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Sa}^kmmt,)  until,  by  I  and  2  Vict,  c.  114, 
§  13,  it  was  made  competent  when  the  arrest- 
ment is  on  a  decree,  if  tbe  debtor's  moveables 
are  within  the  territory  of  another  sheriff 
than  him  from  whoee  books  the  extract  has 
been  issued,  to  present  the  extract,  with  a 
minute  indorsed  thereon,  in  the  Bill-Chamber, 
or  in  the  conrt  of  the  sheriff  within  wbose 
jurisdiction  tbe  moveables  are ;  and  to  ob- 
tain ^Jiat  authorising  the  arrestment  in  like 
manner  as  if  tbe  extract  had  been  originally 
issued  from  the  books  of  tbe  Court  of  Session 
or  concurring  sheriff. 

Arrestment  may  be  used  either  aft^r  the 
arrester  has  constituted  bis  debt  against  the 
common  debtor,  or  during  the  dependence  of 
an  action  for  that  purpose. 

When  the  arrester's  debt  is  already  con< 
stituted,  the  warrant  for  arrestment  wilt  be 
either  the  letters  of  horning,  or  the  inferior 
court  precept ;  or  special  letters  of  arrestment, 
for  which  a  warrant  will  be  obtained  at  the 
Bill-Chamber  on  exhibiting  a  liquid  ground 
of  debt;  or  tbe  warrant  appended  to  the 
extract  of  a  decree  by  tbe  Court  of  Session, 
Teind  Court,  Court  of  Justiciary,  Court  of 
Exchequer,  or  Sheriff,  upon  which  it  is  made 
lawful  to  arrest,  in  like  manner,  as  if  letters 
of  arrestment  on  a  liquid  ground  of  debt,  or 
letters  of  horniug  coutalning  warrant  to  ar- 
rest, bad  been  issued  under  the  signet,  or 
precept  of  arrestment  granted  by  a  sheriff; 
1  and  2  Vict.,  o.  114;  19  and  20  Vict.,  c. 
56.  By  these  statutes  provision  is  also  made 
for  arrestment  at  the  instance  of  parties  ac- 
quiring right  to  extracts  containing  warrant. 
When  the  arrester's  debt  is  not  yet  consti- 
tuted, arrestment  may  be  used  on  the  de- 
Sendence  of  an  actiou  for  constituting  the 
ebt,  as  to  which  the  rules  are — Ist,  Where 
the  action  was  raised  in  the  Court  of  Ses- 
sion, the  production  of  the  libelled  and  sig- 
neted  summons,  although  not  executed,  was 
formerly  a  sufficient  warrant  for  special 
letters  of  arrestment  on  the  dependence ;  and 
now,  by  1  and  2  Vict.,  c.  114,  5  17,  there 
may  be  inserted  in  summonses  concluding  for 
the  payment  of  money  a  warrant  to  arrest 
on  the  dependence,  until  caution  be  found  to 
make  the  subjects  arrested  furthcoming.  In 
virtue  of  this  warrant,  or  of  special  letters 
of  arrestment  according  to  tbe  former  prac- 
tice, it  is  competent  to  arrest  before  executing 
the  warrant  of  citation.  But  the  arrestment 
will  be  null  unless  the  warrant  of  citation  be 
executed  within  twenty  days  after  the  dat« 
of  execution  of  the  arrestment,  and  unless  tbe 
summons  be  called  within  twenty  days  after 
the  diet  of  compearance,  or,  where  the  expiry 
of  the  twenty  days  falls  within  the  vacation, 
or  previous  to  the  Urst  calling-day  in  the 
next  session,  njion  the  first  calling-day  next 


thereafler.  id.  Such  arrastiiieiit  iua;  be 
used  &t  any  time  during  the  depeDdence  of 
the  Action,  the  action  being  held  u  in  de- 
pendence pending  an  appeal  to  the  House  of 
Lords ;  and  as  a  corollary  to  this  mle,  an 
arrestment  on  the  depemlence  does  not  fall 
'M  ipso  by  a  judgment  of  the  Court  of  Session, 
assoilzieing  the  defender  from  the  conclusions 
of  the  action  on  the  dependence  of  which  the 
arrestment  has  been  used,  but  will  romain 
effectual  in  case  the  defender  should  take  an 
sppea],  and  obtain  a  reversal  in  the  House 
of  Lords.  Sd,  The  will  of  an  inferior  court 
summons  may  also  contain  a  varrant  to  ar- 
rest on  the  dependence ;  16  and  17  Vict,,  o. 
M,  $  I  ;  and  when  no  such  warrant  is  con- 
tained in  the  summons,  a  precept  of  arrest- 
ment may  be  obtained  on  the  dependence. 
Here,  also,  it  is  necessary  that  the  summons 
be  executed  within  twenty  days  after  the 
date  of  the  arrestment,  and  be  called  within 
twenty  days  "fler  the  diet  of  compearance; 
A.  S.  lOtt  July  1839,  5  154.  Where  the 
arrestee  lives  beyond  the  jurisdiction  of  the 
shenflr,  arrostment  on  the  dependence  may 
be  used  within  another  sherifTdom  upon  the 
sheriff-clerk  thereof  indorsing  the  warrant 
or  precept  of  arrestment ;  1  and  2  Vict.,  c 
114,  5  19;  J.  S.  lOrt  JuIk  18S9,  §  155,— a 
jtrovision  which  supersedes  letters  of  arrest- 
mpnt  on  the  dependence  in  supplement.  Ar- 
restment on  the  dependence  covers  not  only 
principal  and  interest,  but  the  expenses  of 
process  till  its  Gnal  issue,  into  whatever 
court  it  may  be  carried ;  but  not  the  ex- 
penses of  the  fiirthcominjc.  Arrestment  is 
competent  upon  the  dependence  of  an  action 
brought,  not  ibr  the  real  purpose  of  being 
insisted  in  before  the  Court  of  Session,  but 
avowedly  in  order  t«  secure  the  benefit  of  the 
diligence  during  the  dependence  of  a  similar 
suit  in  Chancery  ;  4  D.  924, 1334. 

The  subjects  which  may  be  arrested  are 
moveable  and  personal  debts,  not  made  nal 
by  sasine,  including  the  arrears  of  interest 
on  heritable  or  real  debts.  The  debt  or  sub- 
ject arrested  must  not  be  in  the  possession  of 
the  common  debtor  himself.  It  must  be  in 
the  hands  of  a  third  party.  As  the  subject  ar- 
rested must  not  be  in  possession  of  the  common 
debtor,  neither  must  it  be  in  tbatof  his  servant, 
or  of  any  one  who  is  a  mere  custodier  for  him. 
On  the  contrary,  the  arrestee  must  he  pro- 
perly and  directly  the  debtor  of  the  common 
debtor  :  so  arrestment  is  ineffectual  in  the 
hands  of  one  who  is  factor  for  the  party  who 
ia  indebted  to  the  common  debtor,  and  conse- 

Jnently  accountable  not  to  the  common 
Bbtor  himself,  but  to  his  debtor ;  Campb^, 
12th  Dec.  1752,  Jf.  742;  fi-»t./ni(.iii.6,  4; 
2  BeWg  Com.  74.  Now,  by  the  Mercantile 
Law  Amendment  Act  (19  and  20  Viet.,  c. 
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60),  while  a  seller  of  goods  is  depHved  of 
his  general  right  of  retention  against  a  pur- 
chaser from  the  original  purchaser,  it  is  (sm 
§  3)  made  competent  to  him  to  arrest  or 
poind  the  goods  tn  hit  omt  /laiidt  at  any  tima 
prior  to  intimation  being  made  to  him  of  a 
sale  to  a  subsequent  purchaser ;  and  such  ar* 
restment  or  poinding  is  declared  to  have  the 
same  effect  as  an  arrestment  or  poinding 
by  a  third  party.  Some  moveable  subjects 
are,  by  statute,  charter,  or  special  destina- 
tion, not  arrestable ;  e.  g.  the  original  stock 
of  the  Royal  Bank  of  Scotland;  annuities  to 
widows  of  ministers  of  the  Church  of  Scot- 
land, of  writers  to  the  signet,  &c. ;  BerTanta' 
wages,  as  being  alimentary ;  the  wages  of 
lalKiurera  and  manufacturers,  in  so  far  as  ne- 
cessary for  their  subsistence;  1  Vict,,  c  41, 
5  7  ;  M'GUuh.  Sher.  CoartFrae.  377 ;  Barelay'i 
Dig.  p.  33.  et  leq.;  8  and  9  Vict.,  c  39; 
pensions  from  the  Crown  ;  salaries  of  judges 
of  the  Court  of  Session  ;  sums  expressly  de- 
clared to  be  alimentary,  except  for  aliment- 
ary debts ;  and  the  like ;  and  it  is  a  general 
mle,  that  funds  appropriated  for  a  special 
purpose,  which  arrestment  would  defeat,  can- 
not be  attached  by  this  diligence ;  ifor.  pp. 
744,  745.  With  these,  and  some  other  ex- 
ceptions of  the  same  class,  all  personal  cl&ima, 
and  all  claims  resolvable  into  personal  claims, 
are  arrestable,  even  although  payable  from 
the  proceeds  of  heritable  property.  Such  are 
claims  against  trustees  who  aro  empowered 
to  sell  heritage,  and  to  apply  the  price, — ob- 
ligations by  trustees  to  account  for  the  price 
of  heritage, — and  so  forth.  A  creditor,  by 
producing  the  groundsof  a  personal  or  move- 
able debt  in  a  process  of  ranking  and  sale, 
does  not  therel>y  reuiter  the  debt  heritable, 
or  bar  arrestment.  Neither  will  a  personal 
creditor's  accession  to  s  trust-deed,  convoying 
heritage  in  payment  of  debts,  have  that  effect. 
But,  on  the  other  hand,  the  shares  of  the 
price  of  heritage,  payable  nnder  a  ranking 
and  sale  to  heritable  creditors,  are  not  ar- 
restable ;  neither  is  the  reversion  of  an  heri- 
table estate  which  has  been  sold  judicially 
by  creditors.  '  So  also  a  debt,  secured  by  aa 
assignation  to  a  lease  of  an  heritable  subject, 
is  not  arrestable,  although  a  debt  dne  bj 
heritable  bond  before  infe^ment  is  ;  1661,  e. 
51.  Debts  by  bill  of  exchange,  and  the  ipsa 
corpora  of  hills,  are  not  arrestable ;  and  where 
a  mercantile  agent  has  sold  goods,  and  taken 
bills  for  the  price  as  agent,  aa  arrestment  in 
his  hands,  before  he  has  received  payment  of 
the  bills,  will  not  attach  either  the  bills  or 
their  proceeds,  as  a  debt  due  hy  him  to  his 
constituent ;  JAntton,  12th  hfay  1S37,  15  5. 
904,  and  rtv&oritin  there  a'ted.  And,  in  ge- 
neral, nothing  will  be  covered  by  arrestment, 
except  an  actual  debt,  or  a  sum  or  subject,  for 
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Tlidi,  a*  debtor,  the  arrestee  ia  aocoDiitable 
to  the  MmmoD  debtor  ;  Bee  Smite,  29th  May 
IvSi,  14  2>.  821 ;  although,  on  this  subject, 
ibe  jadgmeots  of  the  coart  have  varied,  and 
ibe  ditlioctionB  drawrtbare  been  occaiiionnlly 
■0  tubtle,  that  it  ia  difficult  either  to  classify 
ibe  taae*,  or  to  deduce  any  abstract  rule  from 
ilie>P.  Future  debts,  t.  &,  debts  uot  due  on- 
til  kfler  the  arnstment  is  used,  are  not  at- 
tKli«d ;  but  this  does  not  include  debts,  the 
cbUgiiion  for  which  is  already  incurred, 
kt  the  term  of  payment  only  not  arrived. 
Anwn  of  rent  and  interest,  and  the  current 
lem'sreot  or  interest,  Diay  be  arrested  ;  and 
it  is  DOW  settled,  that  the  whole  tenn-day 
miuteUpae  before  the  new  term  commences; 
ind  hence,  that  an  arrestment  used  on  the 
l«m-day  to  attach  the  ensuing  term's  rent 
ii  preiuatnre.  £nt  such  arrestments  of  cur- 
not  rents  are  always  to  a  certain  extent  con- 
tingent, since  the  efficacy  of  the  arrestment 
depends  on  the  common  debtor  being  tn  titulc 
10  tiKt  them  at  the  term  of  payment,  hia 
right  being  del«asible  by  adjadgers,  or  other 
iLBgvlsr  snccossors  arqniring  right  to  the 
Isnda,  and  consequently  to  the  rents,  in  the 
iaiennediate  period.  In  like  manner,  where 
lb«  mUject,  the  rents  of  which  hare  been  ar- 
mttieumUe  Umino,  has  been  a  donation 
nfer  wniiii  a  ujMTtm,  the  arrestroeDt  may  be 
der«»ted  by  a  revocation  of  the  gift  by  the 
bnband  or  wife.  The  effect  of  arrestments 
depends  npoD  the  legal  and  not  the  con?en- 
tioiul  term  of  payment,  though  the  arrester 
caiBot  require  payment  before  the  couven- 
lioiu]  term  has  arrifed.  The  contents  of  a 
policy  of-BBnrance  may  be  eOectually  ar- 
noed,  at  least  if  the  debtor  die  before  a 
K*  premium  falls  dne ;  Straeian,  19th  June 
iB55, 13  S.  954.  Arrestment  in  the  hands 
of  >  mercantile  company  will  attach  the  in- 
timt  of  a  partner  in  the  funds  of  the  com- 
ptBj,  slthough  such  funds  should  be  entirely 
ibrotd,  or  should  consist  chiefly  of  heritable 
Jttfttiy  ;  and  arrestment  in  the  bands  of  a 
pSTtner  will  secure  fiinds,  «.  ^.,  railway  calls, 
(I'ing  by  him  to  the  company ;  Hill,  13th 
Not.  1949, 12  D.  46.  But  arrestment  used 
ii  the  hands  of  the  consignee  of  goods  before 
the;  hsTe  come  into  bis  possession,  will  not 
Utich  the  goods. 

Ai  to  the  parties  in  whose  bands  the  ar- 
nrtment  must  he  used,  the  leading  rule  is, 
thit  it  must  be  used  in  the  hands  of  the 
debtor  to  tbe  common  debtor.  Where  the 
debtor  is  an  incorporation  or  joint  stock  i 
pssf.  it  will  be  validly  used  either  in  the 
nindi  of  the  treasurer  or  manager,  or  by 
^ing  eiecnted  again-st  the  managers  and  dt- 
"tton  by  serving  each  with  a  copy,  or  by 
daliTering  a  copy  to  them  when  met  on  the 
Mmh  of  the  incorpoi-atioQ.     If  the  debtors 
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are  tVustees,  the  arrestment  must  be  nsed  in 
the  bands  of  the  trustees  who,  under  the 
trust-deed,  are  empowered  t«  act.  As  the 
creditor  can  arrest  in  the  hands  of  a  party 
indebted  to  his  debtor,  so  upon  the  death  of 
the  last  he  may  use  the  same  diligence  to 
attach  funds  owing  to  those  who  represent 
him  in  his  liabilities ;  Glebe  Iniuranee  Co., 
14th  August  1850,  7  Bein  App.  296.  By 
19  and  20  Vict.,  c  S6,  §  36,  it  is  made 
competent,  notwithstanding  the  death  of  a 
party  indebted  to  the  Crown  by  bond  or 
other  obligation  on  which  diligence  may 
proceed,  or  under  an  extract  decree  for  pay- 
ment of  any  Crown  debt,  to  proceed  against 
his  effects  by  arrestment,  and  also  by  poind- 
ing, in  like  manner  as  if  he  were  alive, 
and  without  taking  any  proceedings  whatso* 
ever  against  his  representatives.  Where 
the  debtor  is  abroad,  and  has  no  domicile  at 
which  the  arrestmeut  can  be  nsed,  it  may  be 
executed  against  him  edictally  by  delivery  of 
the  schedule  at  tbe  office  of  the  keeper  of 
edictal  citations  ;  1  and  2  Vict.,  c.  114,  $  18  ; 
A,  S.  24M  Dee.  1838.  But  he  will  not  be 
thereby  interpelled  from  making  payment  to 
his  original  creditor,  unless  it  be  proved  that 
be,  or  those  acting  for  him,  were  previously 
aware  of  the  arrestment,  19  and  20  Vict., 
c.  91,  §  1  ;  and,  on  the  same  principle,  even 
where  the  arrestee  is  in  this  country,  but 
makes  payment  to  his  creditor  in  circum- 
stances  in  which  he  cannot  be  cognizant  of 
the  attachment  of  the  funds  in  his  hands,  he 
will  not  be  liable  in  second  payment ;  Lai^ate, 
26tb  October  1841,  2  Rob.  App.,  490.  An 
edictal  arrestment  of  a  debt,  due  by  a  fo- 
reigner who  has  DO /arum  whatever  in  Scot- 
land, has  been  held  to  be  inept.  Arrestment 
in  the  bands  of  the  tutor  of  a  pupil  is  effectual 
to  attach  a  debt  dne  by  tbe  pupil ;  but  ar- 
restment in  the  hands  of  a  minor  puiei  is 
good,  although  not  executed  against  his  cura- 
tors. Every  arrestment  was  formerly  regu- 
larly executed  before  two  witnesses,  who 
required  to  subscribe  the  execntion,  and  be 
designed  therein,  under  tbe  sanction  of  nul* 
lity;  1681,  c.  5;  now,  by  1  and  2  Vict., 
c.  114,  §  32,  extracts,  citations,  deliverances, 
Bchedules,andexecutionBmayl>eeitherprinted 
or  in  writing,  or  partly  both,  and,  except  in  the 
case  of  poindings,  more  than  one  witness  is  not 
required  for  service  or  execntion  of  them. 
See  also  9  and  10  Vict.,  c.  67.  Shawl's  Prae. 
233  and  2£5.  The  execution  must  be  either 
personal,  or  by  leaving  a  service  copy  at  tbe 
arrestee's  dwelling-bouse.  If  left  at  his  shop 
or  counting-house,  (nnless  the  aiTestee  be  a 
mercantile  company),  it  will  be  inept. 

If  the  arrestee  pay  or  deliver  in  the  face 
of  the  arrestment,  he  will  be  liable  fbr  the 
valae  to  the  arrester,  at  least  to  the  extent  of 
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his  debt ;  see  Brtaeh  of  Amttnttnt.  But  the 
urertmeDt  creates  no  nal  right  entitling  the 
Arrester  to  vindicate  the  subject  from  third 
parties  acquiring  tn  boaajule.  Arrestment, 
where  used  oimioosly  or  oppressively,  may  W 
recalled,  or  iooud,  as  it  ia  expressed,  or  re- 
airicted,  where  a  larger  sam  than  is  reasonable 
hu  been  attached.  The  Lord  Ordinary  before 
whom  the  cause  is  enrolled  may,  on  petition, 
rec&l  or  restrict  the  arrestment,  on  caution 
heing  found  bj  the  common  debtor,  or  with- 
out it.  The  Lord  Ordinary  on  the  Bilb  has 
the  same  powers  in  vacation  ;  1  and  2  Vict., 
0.  114,  §  20.  It  is  also  made  oompetent  for 
any  Sheriff  from  whose  books  a  warrant  of 
arrestment  has  been  issued,  on  petition,  to  re- 
cal  or  restrict  the  arrestment,  on  caution  or 
without  caution ;  §  21.  See  Looting  of  Ar- 
natiaeaU.  The  arrestment,  where  it  has  been 
used  OQ  the  dependeuce  of  an  action,  falls  by 
tlie  death  of  the  arrestee,  whose  heir  may  pay 
tlie  common  debtor,  unless  interpelled  ;  but  it 
■uhsists,  to  the  effect  of  supporting  an  action 
of  furthcoming,  while  the  heir  holds  the  sub- 
ject; and  may  be  renewed  against  the  ar- 
restee's heir,  so  as  to  give  a  preference  to  the 
arrester  over  an  arrester  in  the  hands  of  the 
heir.  It  also  sulwists  after  the  death  of  the 
common  debtor ;  and,  on  the  death  of  the  ar- 
rester, remains  eSectual  to  bis  heir,  AH  ar- 
reetments  formerly  sutTered  a  quinquennial 
prescription  ;  i.e.,  if  not  pursued  or  insisted  in 
within  four  years  aftor  being  laid  on,  if  used 
on  liquid  grounds  of  debt  or  decrees,  and, 
wliere  used  on  the  dependence  of  ao  action, 
within  five  years  after  decree  is  obtained  in 
the  depending  action ;  1669,  c.  9,  By  "  pur- 
sued or  insisted  in,"  was  meant,  following  up 
the  arrestment  by  furthcoming,  or  by  a  pro- 
cess of  mnltiplepoinding,  or  other  Judicial 
claim  for  making  the  arrested  fund  available 
to  the  arrester.  Now,  by  1  and  2  Vict.,  c 
114,  §  22,  the  prescription  of  the  act  1669, 
c.  9,  is  repealed  in  so  far  as  regards  the  pre- 
■criptioD  of  arrestments,  which  arc  thereafter 
to  prescribe  in  three  years  instead  of  five. 
The  three  years  run,  in  arrestments  upon 
decrees  and  registered  protests,  from  the  date 
of  the  arrestmeota ;  in  the  arrestments  upon 
the  dependence,  from  the  date  of  the  final  in- 
teiiocutor  in  the  action  ;  and  in  arrestments 
upon  a  future  or  contingent  debt,  from  the 
date  when  the  debt  becomes  due,  and  the  con- 
tingency is  purified.  Under  the  Sheriff  Small 
Debt  Act,  arrestments  fall  in  three  months, 
unless  renewed  every  three  months.  In  com- 
.  petition,  arrestments  are  preferable  according 
to  their  dates :  hence,  in  the  execution,  the 
hour  at  which  the  arrestment  was  used  should 
be  mentioned.  If,  however,  there  have  been 
mora,  the  first  furthcoming,  though  following 
upon  »  posterior  arrestment,  is  preferred,  as 
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being  the  flnrt  completed  diligenee.  Bnt  all 
arrestments  used  within  sixty  days  before, 
and  four  months  after,  the  constitution  of  no- 
tour bankruptcy,  for  attaching  the  bankrupt's 
effects,  are  to  be  ranked  pan  jxu» ;  while  ar- 
restments used  posterior  to  the  four  months 
cannot  compete  with  prior  arrestments,  but 
may  rank  with  each  other  on  any  reversion  of 
the  estate ;  19  and  20  Fid.,  c.  79,  §  12.  No 
arrestment  of  a  bankrupt's  effects,  used  on  or 
after  the  sixtieth  day  prior  to  sequestration, 
is  effectual,  and  the  effects  arrestod  must  be 
made  forthcoming  to  the  tiustee,  the  arrester, 
however,  having  a  preference  out  of  them  for 
the  expense  bond jMeinearred  by  him  in  his 
diligence  ;  ibid.  §  108.  In  competition  with 
assignations,  the  date  of  the  intimation  of  the 
assignation  is  the  criterion  of  preference,  not 
the  date  of  the  deed  of  assignation. 

In  the  attachment  of  a  ship  in  security  or 
execution,  arrestment,  and  not  poinding,  is 
the  proper  diligence.  For  such  arrestment 
the  ordinary  warrant  to  arrest  is  sufficient ; 
Clark,  17th  June  1853,  15  D.  750.  This  is 
made  by  affixing  a  copy  of  the  arrestment  on 
the  main-mast,  or  on  ihestero,  if  the  ship  has 
not  left  the  stocks,  and  by  chalking  above  it 
the  Royal  initials.  When  a  vessel  has  been 
arrested,  it  is  rendered  available  as  a  sourc« 
of  payment  not  by  action  of  furthcoming, 
but  of  arrestment  and  sale ;  Shantft  Prat. 
4l7.  See  on  the  subject  of  this  article,  frsj-. 
B.  iii.  tit.  6,  6  1,  <i  jej.;  Stair,  B.  iii.  tit.  I, 
§  24,  «f  seq. ;  More'i  JVota,  p.  uclxxiiii.  et  sej.  ,- 
Bank,  vol  ii.  196,  et  seq. ;  Bell's  Oom.  i.  6  ;  ii. 
65,etieq.;  iii.  11,  et  xeq. ;  Princ.  §  2272,  et 
ieq.,  and  autho/ities  there  cited ;  Kamet'  Slat. 
L'lv),  h.  t. ;  Uroum's  Si/nop.  A.  {. ;  atid  pp.  288, 
304,  341,  439,  et  sej. ;  Shand't  Prae. ;  TaiCt 
Justice  of  Peace,  h.  t. ;  Blair's  Manvai,  h.  L  ; 
Jurid.  Stylet :  Barday'i  M'GUuh.  SKer.  Court 
Prac.  372  ;  Shaw's  Dig. ;  Katnes'  Equity,  282, 
290,  391,  475  ;  Menzies'  Conv^aneing,  302. 
See  also  Fttrtheoming,  Assignation.  Multi^U- 
poinding. 

ArTwtmest  in  Seoorlty.  In  theprec«d- 
ing  article  it  has  been  shown,  that  the  credi- 
tor in  an  illiquid  claim  may  obtain  a  security 
while  that  cUim  is  under  judicial  discussion, 
by  arrestment  on  the  dependence.  Another  case 
of  arrestment  in  security  arises  where  a  cre- 
ditor has  a  liquid  ground  of  debt,  such  as  a 
bill  or  bond,  but  the  term  of  payment  is  fntun. 
If  his  debtor  be  veryens  ad  inopiam,  the  cre- 
ditor in  such  a  document  may  obtain  in  the 
Bill-Chamber  warrant  for  letters  of  arrest- 
ment, which  secure  the  debt  till  caution  be 
found  that  it  be  made  forthcoming  to  him. 
See  anthorities  cited  voce  Arrestment. 

Arreitmeut  Jurisdictionis/undandce  cauaa; 

arrestment  for  the  purpose  of  founding  a  ja-    : 

risdiction.    This  arrestment  is  used  fer  the    ; 
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Hrfon  of  bringing  »  foreigoer  under  the 
jiriidietioii  of  the  coartA  of  Scotland.  A  per* 
KB  domiciled  abroad,  whether  native  or  fo- 
niptr,  ia  not  amenable  to  the  Scotch  courta, 
•r  liable  to  legal  diligeace,  real  or  personal, 
ulea  he  either  has  pn^rly  in  Scotland,  or 
M»a  penonall;  into  the  conntiy.  Where 
his  property  ii  heritable,  he  is  held  to  have 
■  /nun,  and  may  be  cited  as  furth  of  the 
kingdom.  But  where  his  property  is  merely 
noieable,  an  arrertmeDt  to  found  a  jnriadic- 
tioD  a  necessary.  This  arrestment  is  laid 
OB,  either  in  rirtne  of  the  warrant  of  an  in- 
farior  coart,  or  of  letters  of  arrestment  ^'u- 
TuOduMU fmndanda tatua,  psasingthe  signet, 
DD  a  warrant  obtained  at  the  Bill-Chamber ; 
ind  ereu  when  laid  on  by  the  warrant  of  an 
inferior  conrt,  auch  so  arrestment  will  found 
sjoriidictioQ  in  the  Supreme  Court.  This 
smjlioeot,  however,  is  merely  to  the  effect 
of  fbnnding  a  jurisdiction  in  ordinary  patri- 
Booisl  claims  of  debt,  or  the  like,  not  in 
qgcstioDs  of  gtattit ;  and  it  will  have  no  effect 
It  a  *txut,  in  competition  with  ordinary  ar- 
mtmenti.  For  that  purpose,  after  the  ju- 
riidinion  has  been  thus  founded,  the  creditor 
■ul  raise  an  action  against  his  debtor,  on 
Um  dependence  of  which  he  may  then  use 
u  an-Ntment  in  common  form  ;  see  Mmtiei' 
fiKnguscM^,  p.  304>  An  arrestment  ad 
ftmitmdam  juriadktionem  is  also  required  to 
vsrrmnt  the  raising  of  a  homing  against 
s  psrty  domiciled  abroad,  who  has  moveable 
proparty  in  Scotland.  But  this  kind  of  ar- 
nstment  is  not  necessary,  where  the  snm 
or  goods  belonging  to  the  absent  party  are 
sIrMdj  the  subject  of  an  action  of  mul- 
tipt«poinding,  or  after  they  have  been  al- 
ruilj  arrested,  or  where  jurisdiction  is 
Ibimded  on  the  principle  of  reconvention, 
IrA.  B.  i.  tit.  2,  5  19,  Ivoiyt  edit;  BeWt 
Om.  ii.  pp.  68,  168 ;  &uind't  Prae.  i.  63, 
ittq.;Jiind.  StyUt,vol.  iii.;  Kama'  Equity, 
286;  Snwn'f  Synop.  224,747.  See  Abroad. 
fftmenitios.  Foreigner.  Sdietai  Ciiatioit. 
Airhs.  See  Eamt»l. 
Aitiage  and  Canii^(e;  were  indefinite 
■nices  formerly  demandable  from  tenants; 
bit  by  act  20  Geo.  II.,  c.50,  §  21  and  22,  all 
iadelnite  services  are  prohibited ;  and  none 
eu  DOW  be  demanded,  but  such  as  are  enu- 
awated  in  the  lease,  or  in  writing  apart. 
Ujll-serrices  continue  on  the  former  footing. 
Bnt.  6.  ii.  tit.  6,  j  42  ;  Stair,  B.  ii.  tit.  4, 
1 7 ;  Bunter'i  Landlord  and  Tenojd,  i.  365. 

Amgatum ;  in  the  Roman  law,  was  the 
sdtption  of  one  who  was  tut  jurit,  as  contra- 
wngnished  from  proper  adoption,  which 
took  place  where  the  adopted  person  was 
temsUy  manumitted  by  his  natnral  father, 
sod  taken  under  the  patria  pottitas  of  his 
■Aopter.    Arrogation  was  originally  effected 
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by  a  spedes  of  legislative  aet,  assented  to  in 
the  Comitia  CWroto,  and,  during  the  empire, 
by  an  imperial  rescript.    See  Adoption. 

Anon;  an  English  law  term,  synonymouB 
with  wilful  flre-raisiug.  Arson  is  defined  to 
be  voluntarily  and  maliciously  burning  the 
house  of  another.  This  offence,  by  the  com- 
mon law  of  England,  was  a  capital  felony, 
and  punishable  with  death,  and  extended,  by 
7  and  8  Qeo.  IV.,  c.  30,  to  the  burning  not 
only  of  dwelling-houses,  churches,  and  erec- 
tions for  the  purposes  of  trade,  but  also  of 
coal  mines,  stacks  of  oom,  tits.  But,  by  1 
Vict.,  c.  89,  the  capital  punishment  is  confined 
to  the  offence  of  voluntarily  and  maliciously 
setting  fire  to  a  dwelling-house,  any  person 
being  therein  ;  or  to  the  setting  flra  to  ves- 
sels with  inteat  to  commit  murder.  Thia 
statute  does  not  extend  to  Scotland.  Where 
the  offence  is  not  accompanied  by  these  aggra- 
vations, it  is  punishable  with  transportation, 
penalservitude,  or  imprisonment;  16  and  17 
Vict.,  c  99  ;  9  and  10  Viet.,  c.  24,  and  c.  25. 
See  W!iarton'»  Lex.  h.  t. ;  Boolhhy't  Synop.  of 
the  Lam  relating  to  Indictable  Offeucet,  p.  22. 
See  also  WUfvX  Firt-raiting. 

Art  and  Fart;  signifiea  the  aiding  or  abet- 
ting  in  the  perpetration  of  a  crime.  One 
may  become  art  and  part  guilty  of  a  crime : — 
1.  By  giving  a  warrant  or  mandate  to  com- 
mit the  crime  ;  2.  By  giving  counsel  or  ad- 
vice to  the  criminal  how  to  conduct  himself 
iu  it;  or,  3-  By  assisting  in  the  execution 
of  it.  .By  statute  1592,  c  153,  all  criminal 
libels  must  contain  a  charge  of  art  and  part, 
even  although  the  crime  consisted  in  a  simple 
and  indivisible  act,  committed,  and  charged 
to  have  been  committed,  by  one  person ;  so 
that  the  panel  may  be  convicted,  although 
it  should  turn  out  that  the  act  was  not  com- 
mitted by  him,  bnt  by  another  at  his  command. 
In  this  way  also,  provided  the  fundamental  , 
fact  charged  remains  unaltered,  the  prosecu- 
tor is  secure,  although  his  proof  should  vary 
from  the  libel  with  respect  to  the  mauner  in 
which  the  deed  was  done.  In  the  charge  of 
art  and  part,  the  proeecntor  is  not  under  the 
necessity  of  setting  forth  the  mode  of  the 
panel's  accession.  It  follows  fri»n  the  nature 
of  this  charge,  that  a  verdict  of  guilty  art 
and  part  is  substantially  the  same  as  a  simple 
verdict  of  guilty,  and  does  not  infer  an  infe- 
rior degree  of  guilt.  See  9  Qeo.  IV.,  c.  29,  § 
9  ;  Hwae,  ii.  225-9,  236-9,  441,  456  ;  BeJSt 
Notet;  SteeU,  193,  201.  211 ;  Alito*'t  Prae. 
250 ;  Brown's  Syncp.  h.  L  The  charge  of 
art  and  part  is  properly  omitted  in  indiot- 
ments  for  oonceabnent  of  pregnancy,  nnder 
theBUtute49eeo.III.cI4;  P%nU>R,2  Swin- 
ton,  573. 

ArtiolM,  Lord*  of ;  were  a  eommittea  of 
the  Scotch  Parliament,  thus  described  bj 
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RnbertHOn  :  "Ae  far  btick  as  our  records  en- 
able ns  to  trace  the  constitution  of  our  Pai-- 
liaments,  we  finit  a  cnmmittee  distinguiahed 
by  the  name  of  Lords  of  ArticIeB.  It  waa 
their  busiucss  to  prepare  and  to  disest  all 
mattera  which  were  to  be  laid  befbre  tne  Par- 
liament There  was  rar<tly  any  business  in- 
trodurad  into  Parliament  but  what  had 
passed  through  the  channel  of  this  commit- 
tee :  every  notion  for  a  new  law  was  first 
made  there,  and  approved  of  or  rejected  by 
the  members  of  it.  What  they  approved  was 
formed  into  a  bill,  and  presented  to  Parlia- 
ment ;  and  it  aeems  probable,  that  what  they 
rejected  could  not  be  introduced  into  the 
House.  This  committee  owed  the  extraor- 
dinary powers  vested  in  it  to  the  military 
geuiuB  of  the  ancient  nobles:  too  impatient 
to  submit  to  the  drudgery  of  civil  business, 
too  impetuous  to  observe  the  forms,  or  to  enter 
into  the  details  necessary  in  conducting  it, 
they  were  glad  to  lay,  that  burden  upon  a 
small  nnmber,  while  they  themselves  had  no 
other  labour  than  simply  to  give  or  to  re- 
fuse their  assent  to  the  bills  which  were  pre- 
sented to  them.  The  Lords  of  Articles,  then, 
not  only  directed  all  the  proceedings  of  Par- 
liament, but  possessed  a  negative  before  de- 
bate.    That  committee  was  chosen  and  con- 

_  Btitoted  ID  such  a  manner  as  to  put  this  va- 
luable privilege  entirely  in  the  King's  hands. 
It  is  eitremely  probable  that  our  kings  once 
had  the  sole  riffht  of  nominating  the  Lords 
of  Articles.  They  came  afterwards  to  be 
elected  by  the  Parliament,  and  consisted  of 
an  equal  number  out  of  each  estate,  and  most 
commonly  of  eight  temporal  and  eight  spi- 
ritual Lords,  of  eight  representatives  of  bo- 
roughs, and  of  the  eight  great  officers  of  the 
Crown."  Ki%%.  of  Si»lland,  B.  i.  See  also 
1594,  c  218,  and  1663,  c.  1.  At  the  Revo- 
lution of  1688,  this  system  was  thought  in- 
consistent with  the  freedom  of  Parliament, 

,  and  was  declared  a  grievance  by  the  Con- 
vention of  Estates ;  1689,  c.  18.  The  Lords 
of  the  Articles  were  accordingly  suppressed 
by  the  act  1690,  c  3.     See  Enk.  B.  i.  tit.  3, 

Altiolei  of  Boap,  are  the  conditions  under 
which  property  is  exposed  to  sale  by  auction. 
Tbey  refer  geoerally  to  the  nature  of  the 
right  to  be  conferred ;  specify  the  titles  by 
which  the  property  is  to  be  conveyed ;  regu- 
late the  manner  of  bidding;  prescribe  the 
rules  by  which  offerers  are  to  be  preferred ; 
and  name  a  person  to  be  judge  of  the  roup, 
before  whom  the  procedure  takes  place,  and 
Who  is  empowered  to  declare  the  purchaser, 
^ese  articles  are  executed  by  the  exposer 
on  stamped  paper ;  and  when  the  day  of  sale 
arrives,  they  are  read  over  in  presence  of  the 
meeting,  at  the  place  and  time  appointed  for 
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the  sale.  The  subject  being  exposed  to  sale 
by  an  auctioneer,  a  minute  of  the  offers  is 
made,  generally  on  the  back  of  the  articles, 
and  signed  by  each  offerer,  and  the  highest 
offerer  at  the  out-running  of  a  sand-glass  is 
declared  to  be  the  purchaser  by  the  judge  of 
the  roup.      Minutes  of  the  procedui 


clause  of  registration,  by  which  the  parties 
consent  to  a  decree  going  out  in  terms  of  the 
conditions,  under  which  they  may  be  enforced 
by  the  diligence  of  the  law.  Besides  the 
rules  and  conditions  expressed  in  tbe  written 
ai'ticles  of  roup,  there  are  implied  rules  bind- 
ing on  both  parties.  Thus,  the  exposer  must 
bring  the  subject  fairly  to  sale,  and  not  at- 
tempt to  raise  the  price  by  the  assistance  of  a 
white-bonnet  or  fictitious  offerer  ;  and  on  the 
other  hand,  there  must  he  no  combination 
amongst  the  offerers  to  suppress  the  natural 
ardour  of  competition  amongst  intending  pur- 
chasera.  Ersk.  B.  iii.  tit.  3,  §  2,  atid  note  by 
Mr  Ivory ;  fieK'»  Com.  vol.  ii.  p.  274,  5th 
edit. ;  ff«n(er'»  Landhrd  and  Tenant,  i.  405, 
407  ;  ii.328;  BeUonPurehaser'i  TitU.p.  165, 
d  seq.,  2d  edit.;  Shand'i  Prac,  p.  896;  Jvrid. 
Sti/le$.  Menzm'  Ctmv^aneinff,  i,  838  ;  Du£ 
on  Feudai  Ri//hU,  162. 

Articles  ImprobatoTT  and  Approbatory. 
By  tbe  old  form  of  process,  where  a  deed  or 
writing  was  objected  to  as  false  or  forged, 
after  the  party  founding  on  the  document 
had  abidden  by  it  sub  periculo  falsi,  pleadings, 
called  Artielet  Improbatoty  and  Approbaiory, 
were  ordered  to  he  put  in.  According  to  the 
present  practice,  when  the  writing  baa  been 
abidden  by,  the  record  is  made  up,  "by  or- 
dering a  condcscondence  of  articles  improba- 
tory,  and  answers  containing  articles  appro- 
batory, which  shall  be  revised  and  accom- 
panied with  notes  of  pleas  in  law.  The  re- 
vised condescendence  and  answers  to  be  signed 
by  tbe  parties  respectively,  as  well  as  by  their 
counsel,  except  where,  on  cause  shown,  and 
in  respect  of  the  particular  circumstances  of 
tbe  case,  it  may  be  deemed  necessary,  for  the 
ends  of  justice,  to  dispense  with  the  signature 
of  the  party,  and  without  prejudice  to  the 
form  of  procedure  heretofore  oWrved  in  such 
cases;  A.  S.  Uth  My  1823,  §  53.  These 
articleg  improbaiory  and  approbatory  consist  of 
articulate  averments  and  answers,  in  the  usual 
form  in  which  condescendences  and  answers 
are  prepared,  setting  forth  the  facts  and  cir- 
cumstances relied  on  by  the  one  party,  as  In- 
structing the  alleged  forgery  or  falsehood, 
and  by  the  other,  as  showing  the  writing  to 
be  genuine  and  fairly  come  by.  See  ShaiuCt 
Practice,  645.  See  Abiding  by.  Gondeseoad- 
ence. 

ArtionUta  Adjndioatioa.    The  prapar«o- 
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cuin  for  ko  articulate  abjudication  is  where 
arenl  wpant«  gronnda  of  debt  are  Tested 
in  ■  tnut«e,  to  punne  one  adjudication  for 
Um  «bol«.  In  that  case  the  practice  u  to 
Mmnnlate  each  debt  separately,  so  that,  if 
t  piurit  pelilio  in  any  one  of  the  debts  should 
occur,  it  may  not  prejudice  the  adjudication 
t  u  to  the  remainder.  Thia  is  called  an  arti- 
h1«1«  adjudication  ;  aud  correutly  there 
ODght  to  be  conclustoni  in  the  libel  for  accu- 
niUting  the  debts  separately,  or  the  inter- 
tocnlor  must  be  ao  expresBed  as  to  have  that 
tttcL  But  there  may  be  an  articulate  ad- 
joilicalion  where  there  is  only  one  ground  of 
dtU;  t.g.  a  bond,  with  principal,  interest, 
ind  peualtiee  separately  stated,  instead  uf 
being  accumolated  into  one  sum.  Shaad't 
i'naie(,i\.e73;  Jund.Style»,inAOli  BeU's 
Cm.  i.  737.    S««  AJjndicatimt.    Plum  Pe- 

Aitiiti  tnd  Artifleen ;  are  held  to  pro- 
fcn  eipertnees  in  the  art  which  they  prac- 
tis,  ipondere  peritiam  artit,  and  are  therefore 
liabls  for  any  damage  which  may  occur 
ihrongh  their  want  of  skill,  on  the  maxim, 
Hi^tta  mipas  annitnuralur.  Under  this  rule 
illprofenional  men  are  comprehended.  See 
Ml  Om.  vol.  i.  p.  459,  for  the  rules  with 
ngvd  to  this  responsibility,  the  principle  of 
vbich  H,  that  the  performer  of  the  work  is 
iMpontible  for  any  deficiency  in  that  degree 
«f  dill  which  the  hirer  or  employer  is  na- 
tirsilj  entitled  to  expect.  The  property  of 
wiiiU  in  their  work  is  protected  by  various 
iUtatw.  Ertk.  B.  ii.  tit.  1.  §  16  ;  BeWs  Com. 
nl  i.  pp.  123,  459,  5th  edit. :  Btll's  Prine. 
(154,  1361 ;  BeO't  lUuitr.  6  154 ;  Shan't 
Vifat;  Watttm't  Slat.  Law  k  t.  See  also 
lAlmry  Pr^erty.     Lien.    LoeaUtta.     Nautce, 
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See  MtuUr  and  Servant.    Work- 
*".    Cffi^iitatum. 

AiOWidanti  ;  persons  in  the  degrees  of 
tiidrtd  reckoned  upwards.  Ascendants,  ac- 
nrding  to  the  former  law  of  Scotland,  suc' 
mded  slier  collateral  descendants.  Thus. 
UliuK  descendants,  that  is,  children  and  their 
diildreD  in  success)  on,  and  failing  brothers  and 
■iters  and  their  descendants,  the  succession 
*«Bt  to  ueendants,  that  is,  to  the  father  in 
tlx  tnt  place,  the  mother,  according  to  the 
toTBMr  law,  though  an  ascendant  in  the 
■Be  degree,  never  snceeeding  to  her  child. 
By  lbs  act  18  and  Id  Vict.,  cap.  28,  a  change 
*H  introduced  into  the  law  of  Scotland ;  and 
tlwu  enacted,  that,  where  a  son  dies  intes- 
tate without  leaving  isaoe,  and  is  survived  by 
kii  bther,  his  father  shall  have  right  to  one- 
^  of  his  moveable  estate  in  preference  to 
tb«  son's  brothers  and  sisters,  or  their  de- 
MnduiswhomayfaavesnrviTedhim.  Where, 
*g>iB,  the  father  prodeceases  a  son  who  diea 


intestate  without  leaving  issue,  but  who  is 
survived  by  his  mother,  his  mother  is  entitled 
to  one-third  of  his  moveable  estate,  in  pre- 
ference to  his  brothers  and  sisters,  or  his 
other  neit  of  kin.  Failing  the  father,  the 
vsaion  goes  to  ootlalorals,  that  is,  to  the 
brothers  or  sisters  of  the  father,  and  their 
descendants.  Failing  the  collaterals  of  the 
father,  the  succession  goes  to  the  grandfather 
and  his  collaterals;  and  so  upwards  aa  far 
as  connexion  can  be  traced ;  and  when  all 
trace  of  conuexion  is  lost,  the  succession  goes 
to  the  Grown  as  nltimus  kara.  Eiul.B.  i.  t. 
4,  §  8  ;  B.  iii.  t.  8,  §  7,  et  »eq. ;  Er^,  Ptine. 
11th  edit.  485. 

Assay  of  Weighti  and  Xeasures ;  is  the 
examination  of  weights  and  measures  by  the 
proper  ofBcen. 

iiHwinfltion ;  is  the  murdering  of  a  per- 
iither  fur  hire,  or  by  deliberate  lying  in 
wait.  It  might  he  inferred  from  some  Scots 
statutes  that  even  the  attempt  to  commit  this 
crime  is  capita) ;  but  this  is  not  the  case. 
See  Htme,  vol.  i.  p.  180, 288 ;  Enk.  B.  iv.  t. 
4,  5  45 ;  Swint.  Abridg.  voce  Treaton,  S  76. 

Aaianlt ;  is  an  attempt  or  offer  with  force 
and  violence  to  do  a  corporal  hurt  to  another. 
It  does  not  necessarily  imply  an  injury  actu- 
ally done ;  it  is  sufficient  if  such  was  intend- 
ed, and  a  menacing  gesture  may  amount  to 
an  assault ;  but  no  words,  if  unaccompanied 
ith  violence,  will  amount  to  assault.  And 
0  words,  however  insolent  and  contumelious, 
ill  justify  an  assault,  though  such  provoca- 
tion will  in  general  tend  to  mitigate  the  pun- 
ishment. Any  one,  however,  who  is  assailed 
with  blows,  is  quite  justified  in  defending  him- 
self in  the  same  manner,  and  is  not  to  blame 
if  the  assailant  be  injured  in  the  struggle^ 
But  after  the  aggressor  has  been  disabled,  or 
has  submitted,  the  party  who  has  been  origi- 
nally assaulted  may  in  his  turn  become  the 
assailant  by  continuing  his  blows ;  in  which 
case  the  first  offender  is  entitled  to  demand 
punishment  for  the  counter-assaolt  committed 
on  him.  No  provocation  which  did  not  take 
place  recently  before  the  assault  will  justify 
it ;  for  when  a  considerable  time  hss  elapsed, 
the  deed  will  be  held  to  have  resulted  from  a 
spirit  of  revenge,  and  not  from  momentary 
passion.  The  aggressor  is  liable  both  to  a 
civil  action  for  damages,  and  to  a  criminal 
prosecution.  In  cases  of  assault,  even  of  the 
moat  atrocious  kind,  the  practice  is  to  make 
a  charge  simply  of  aaaault,  and  to  state  the 
serious  parts  of  the  offence  as  aggravations 
of  the  simple  crime ;  by  which  means  the  risk 
is  avoided  of  the  whole  charge  falling  by  a 
failure  to  prove  the  aggravations.  The  high- 
est ^^avation  of  assault  is  intent  to  mur&r. 
{See  Attempt  at  Xvrder).  But  assault  is  a  very 
a^^vated  crime,  thongh  there  iqay  bam 
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been  no  intention  to  kill,  if  it  hu  be«iitotbe 
«ffiuion  of  blood,  or  the  <laDger  of  life,  or  with 
loaded  fire-arms  or  otbor  letbal  weapons. 
The  intent  to  rnviah  is  also  a  serioDB  aggra- 
vation of  anault,  which  will  not  be  made 
ont,  however,  by  the  mere  using  of  indecent 
liberties,  unless  there  has  been  an  evident 
preparation  for  carnal  connection.  Intent 
to  rob,  which  ia  also  an  i^gravatioD  of  a  se- 
rious Datnre,  is  proved  by  ai^ts  of  violence, 
indicating  a  design  to  take  the  property ; 
but  such  proof  is  admitted  with  caution,  as, 
ID  the  coufusion  of  an  assault,  acts  of  this 
kind  may  take  place  with  no  intention  to  carry 
otf  the  property.  Assault  is  aggravated  when 
committed  in  pursuance  of  an  intent  to  com- 
pel a  rise  of  wages,  &c.,  or  when  committed 
on  a  magistrate,  or  any  other  otScer  of  the 
law,  in  the  discharge  of  his  duty,  or  in  re- 
venge for  the  exercise  of  it, — on  a  parent, — 
on  a  wife,— or  on  any  one  in  bis  own  house. 
(See  Bame$udcen).  Mutilation  of  the  limbs 
may  be  charged  either  as  the  worst  aggrava- 
tion of  assault,  or  as  a  separate  offence.  The 
punishment  of  assault  is  arbitrary,  varying 
frdm  imprisonment  for  a  inootli,  or  even  less, 
to  transportation  for  life.  In  cases  of  great 
cruelty,  scourging  has  frequently  been  added. 
See  6  Geo.  IV.,  c.  159  ;  ifume,  i.  327-336, 
26  ;  B-ilCs  Notes,  89,  90  ;  Aliton'g  Prine. 
175-179, 188 ;  Skele,  104 ;  Enk.  B.  iv.  tit.  4, 
8  37  ;  BelFt  Prine.  4th  edit.  §  2032 ;  Jurid. 
hyhi,  2d  edit.  iii.  87  ;  Doafs  Appeal  Cattt, 


an  old  law  term,  ased  in- 
discriminately to  signify  a  lease  or  feu-right. 

AaHmbhr,  OenersL  See  Oen^rol  Aw«m%. 

Anent,  SoyaL  When  a  bill  has  passed 
through  all  its  stages  in  both  Houses  of  Par- 
liament it  receives  the  royal  assent,  which  is 
always  given  in  the  House  of  Lords ;  the 
Commons  being  summoned  by  the  Black  Rod. 
The  Sovereign  may  either  he  present  in  per- 
son, or  the  assent  may  be  signified  by  letters- 
patent  unddt-  the  great  seal,  signed  by  the 
Sovereign,  and  communicated  by  commissioa- 
ers;  who  are  usually  three  or  four  of  the 
great  OfBcers  of  State.  The  Sovereign's  as- 
sent is  announced  by  the  clerk  of  Parliament 
in  French.  In  recent  times  there  ia  no  in- 
stance of  the  royal  assent  being  refused  ;  al- 
though that  occurred  once  or  twice  in  the 
reign  of  William  111.  and  once  in  the  reign 
of  Queen  Anne,  the  bill  not  assented  to  by 
her  having  been  the  Scotch  militia  bill.  In 
former  times  the  refusal  of  the  royal  assent 
was  not  an  unusual  occurrence.  By  a  legal 
fiction,  all  the  laws  passed  in  a  session  of  Par- 
liament are  considered  as  properly  only  one 
statute,  the  separate  acts  being  so  many  dif- 
ferent chaptsrs  ;  and  this  fiction  having  led 
to  donbli  ai  to  the  pr^r  eoaunenosmeiit  of 


the  act,  it  was  ordered,  by  33  Oeo.  III.,  c.  13, 
that  the  clerk  of  Parliament  should  indorse 
on  every  hill  the  day  on  which  it  received  the 
royal  assent,  and  that  from  that  day,  if  not 
otherwise  provided  in  the  act,  its  operation 
should  commence.  SatselPg  FreadenU,  p. 
333,  et  Ktq. ;  May's  Treatise  on  Parliamtniary 
Late,  p.  387,  el  seq. 

Asaeaiors  to  a  Judge ;  are  persons  possessed 
of  knowleilge  in  the  law,  who  are  appoint- 
ed to  advise  and  direct  the  decisions  of  the 
judges  in  certain  inferior  courts.  Stair,  B. 
iii.  tit.  5,  §  25;  BanJc.  ii.  607;  Hume,  ii. 
15,  29,  31. 

Aiieta  ;  is  an  English  law  term,  (now 
much  used  in  Scotland),  signifying,  strictly 
speaking,  goods  or  effects  enough  to  discharge 
the  burdens  cast  upon  the  heir  or  executor 
in  satisfying  tbe  debts  and  legaciesof  the 
testator  or  ancestor ;  but  applied  more  ge- 
nerally t«  the  estate  and  effects  of  every  de- 
scription available  for  the  payment  of  the 
debts  of  a  bankrupt  or  insolvent.  See  Wltar- 
toa'n  Lac.  h.  i. 

Aaa^nation.  In  legal  phraseology,  the 
term  assignation  is  applied  to  a  written  deed 
of  conveyance  in  favour  of  another,  made  bj 
the  creditor  in  any  obligation,  or  the  pro> 
prietor  of  any  subject  not  properly  feudal. 
The  maker  of  the  assignation  is  called  the 
cedent ;  the  receiver  is  called  the  attignet,  or 
cettioner,  or  cetiiimary  ;  and  where  the  right  or 
subject  assigned  isadebt  or  obligation,  the  ob- 
ligant  or  debtor  therein  is  called  the  eomRo* 
dtAtor.  According  to  the  usual  style  of  the 
the  deed,  assignee  and  his  heirs  and  donatora 
are  made  the  lawful  cessioners  of  the  cedent 
"  in  and  to"  the  sum  or  subject  assigned,  and  in 
and  to  the  deed  by  which  the  right  is  consti- 
tuted, or  the  written  evidences  of  the  claim,  if 
there  be  any.  This  tbrm  of  expression  arises 
from  the  circumstance  of  the  deed  having  been 
anciently  of  the  nature  of  a  mandate  or  pro- 
curatory  tn  rem  tuam.  In  modem  practice, 
however,  it  has  become  common  to  use  the 
words  "  assign,  convey,  and  make  over," 
which  correspond  more  with  the  actual  cha- 
racter and  effect  of  the  deed.  The  other 
clauses  are,  1.  A  declaration  of  the  nature 
of  the  assignee's  powers.  In  the  ordLuary 
case,  these  powers,  whether  expressed  or  Dot, 
include,  of  course,  all  those  possessed  by  the 
cedent.  2.  A  clause  of  warrandice.  Gene- 
rally speaking,  where  the  right  assigned  ia  e 
debt,  it  is  not  to  be  presumed  that  the  cedent 
is  to  warrant  the  solvency  of  the  coniKon 
debtor.  The  cedent  has,  in  the  usual  can, 
no  security  that  the  claim  will  be  made  good, 
except  the  solvency  or  credit  of  the  conuneB 
debtor.  Hence  the  implied  warrandice  of 
assignations  is  warrandice  from/aet  amd  Jati. 
Wamadice  of  a  higher  kind,  however,  a^f 
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k  ^MiiU;  given.  3.  A  dftoae,  moDUoD- 
ii{«lut  deeds  are  delirered  to  the  acsigDeti ; 
-^bA,  la^^ithe  usual  registntioD  and  test- 
ing elunas.  WbsD  the  assignee  conveys  to 
1  tfaird  party,  the  deed  is  called  a  tmula- 
tm;  ud  when  he  reconreys  to  the  cedent, 
it  it  called  a  rtince*»ion. 

In  order  to  complete  the  transference  to 
tbs  anignee,  the  assignation  must  be  inti- 
nattd  to  the  cammon  debtor  ;  and  so  essential 
it  this,  that  in  competition,  an  assignation 
frtt  intimated  irill  be  preferred  to  one  prior 
Lo  date,  but  posterior  in  intimation.  Regu- 
hdj  the  intimation  ought  to  be  notarial,  yet 
iIm  law  admite  eqnipoUents  when  the  notice 
t4  the  common  debtor  is  equally  strong  ;  e,  y. 
t  charge  on  letters  of  homing  at  the  anig- 
•ee'i  instance  against  the  common  debtor,  or 
t  jidieial  demand  by  action  or  otherwise. 
Tke  sHgnee's  poesenion  of  the  right,  as,  for 
tunple,  by  receiTing  payment  of  rents  or 
iitonst  from  the  common  debtor,  is  another 
tqniTslent  to  intimation ;  or  his  being  a  party 
lo  the  inignstion ;  or  bis  acknowledgment 
ii  vrittng  on  the  back  of  the  assignation,  or 
ky  fetter.  So  also  a  written  promise  by  the 
wnifflon  debtor  to  pay  to  the  assignee  as  iu 
right  of  the  debt,  or  a  draft  accepted  or  pre- 
Mted  and  protested,  in  the  case  of  a  money 
d«ht,  will  be  anffieient.  But  the  common 
Miter'i  mere  prirate  knowledge  of  the  aasig- 
BslioD,  nnaecompanied  by  poseeaeioa  on  the 
put  of  the  assignee,  in  competition  with 
man  fomal  rights  or  intimations,  is  not  held 
tutunannt  to  iDtimation,  although  such 
kmltdge  may  be  a  sufficient  har  to  the 
(oniBondebtor'spaying  to  thecedent.  When 
tha  eotsraon  debtor  is  out  of  Scotland  the 
islimation  must  be  made  edictallj  ;  the  war- 
rsit  for  which  is  obtained  at  the  Bill-Cham- 
inr,  OB  production  of  the  ground  of  debt  and 
sHptation.  Formerly  edictal  intimation 
ns  nade  at  the  marfcet-croes  of  Ediobui^h, 
ud  pier  and  shore  of  Leith  ;  but  now  the  in- 
lination  a  made  at  the  -Register  House  ;  6 
ft*.  /F.,  c  120,  §5  61,  52;  A.  S.  24t* 
iW.  1838.    See  Edielai  Citatim. 

Where  a  debt  is  due  by  sereral  co-obli- 
guti,  the  transference  of  the  debt  will  be 
nnplgted,  by  intimation  being  made  to  any 
RMoftbem.  MrErskine observes: — "Where 
tkert  are  many  obligants,  whether  joint 
^Uon,  or  principals  and  cautiooers,  intima- 
tion  made  to  any  one  is  sufficient  for  com- 
fl*tiog  the  conveyance ;  bnt  tnch  intimation 
■  aoteffeetnai  for  interpelling  those  to  whom 
so  istimation  was  made  A-om  making  payment 
^  the  cedent ;  and  therefore  assignees  ought 
isprideswtomake  intimation  to  all  of  them." 
A  didermit  rule,  however,  has  been  held  to 
■fply  to  the  caae  of  a  partner  of  a  firm  as- 
^V^^  Ui  iateratt  in  the  firm  to  another. 
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In  the  case  of  Riuidl  v.  BrtoMbane,  5  W. 
A  S.  256,  there  were  only  two  partners,  and 
the  one  assigned  to  the  other.  Intimation 
in  inch  a  esse  was  held  to  be  unnecessary. 
Where,  however,  there  are  more  peraons  than 
the  cedent  and  the  assignee,  it  has  been  held 
that  the  transference  of  the  rights  available 
against  the  other  partners  requires  intima- 
mation  to  each  of  the  copartners,  or,  what 
is  held  to  be  equivalent  to  it,  intimation  to 
the  company  in  its  social  character,  at  its 
usual  place  of  business,  to  one  representing 
it.  This  rule  was  applied  in  the  case  of  BiU 
V.  Lindsa;/,  7th  Feb.  1846,  8  D.  472,  which 
was  the  case  of  a  competition  between  the 
trustee  on  the  sequestrated  estate  of  the  ce- 
dent partner,  and  an  assignee  partner,  <fe 
faeto  the  managing  partner  of  the  company. 
This  circumstance,  however,  vas  held  not 
to  be  equivalent  to  an  intimation  to  the 
company.  In  the  caae  of  Bill  v.  Lmdtag, 
Lord  Fdllkrtoii  observed':^"  There  is  no 
room  for  the  application  of  the  principle 
laid  down  by  Mr  Erskine,  that  in  a  joint 
obligation,  the  intimation  to  one  of  the 
correi  ddmidi  is  a  good  intimation.  The 
question  here  does  not  regard  a  joint  obliga- 
tion. The  rights  and  correspondent  obliga- 
tions among  the  partners  themselves  are  in 
their  nature  several.  Bach  is  bound  to  every 
one  of  the  others  by  the  force  of  the  contract 
of  copartnery  ;  indeed  it  is  that  combination 
of  all  these  several  obligations  which  con- 
stitutes the  copartnery.  Eut  it  seems  to  fol- 
low from  this,  that,  to  complete  the  transfer- 
ence of  the  rights  of  one  partner  in  the  con- 
cern as  against  his  copartners,  there  must 
be  intimation  to  each  of  these  copartners,  aa 
each  of  the  several  debtors  in  that  combina* 
tion  of  several  obligations  which  is  songht  to 
be  transferred.  Holding  this  to  be  the  sound 
view,  the  case  of  Ruueil  v.  BreaJaibane  is  of 
no  weight  in  the  present  case.  There  there 
were  but  two  partners,  and  the  one  assigned 
to  the  other.  Intimation  was  unneceaary 
and  incongmons.  An  intimation  by  the  as- 
signee to  himself  would  have  been  absurd. 
Indeed  it  is  obvious,  that  in  such  a  case  an 
assignation,  i.  e.,  an  active  transference  of 
right  was  unnecessary.  A  single  renuncia- 
tion by  the  oue  partner  would  have  answered 
every  purpose,  as  it  would  have  left  the  re- 
maining partner  in  the  full  possession  of  the 
whole  rights  of  the  company.  But  where 
there  are  more  partners  toau  the  cedent  and 
assignee,  and  where  an  active  transferenca 
is  necessary,  the  transferenceof  the  rights 
available  against  the  other  partners  seems  to 
require,  as  in  other  cases,  iutimation  to  all 
of  those  parties  against  whom  the  obligation 
was  sought  to  be  inferred.  Then  there  waa 
here  no  intimation  to  the  oomiuuiy  in  iti 


social  character  at.ita  usual  place  of  basi- 
neaa,  or  to  any  one  repreientiDg  it,  which 
might  perhaps  be  held  to  imply  an  intima- 
tion to  each  of  the  partners.  There  was  do- 
thing  but  the  private  knowledge  of  the  two 
partuers,  who  happened  to  stand  in  the  situa- 
tioD  of  cedent  and  assignee."  Lord  Jbpfhbi 
dissented,  and  held  "  that  there  was  a  very 
strong  analogy  between  the  claim  by  a  partner 
for  a  dividend  out  of  the  free  stock  of  the 
company,  and  a  debt  due  by  tlie  company, 
which  is  the  case  mentioned  by  Mr  Erskine, 
ftDd  to  which  the  decisiouB  cited  by  him 
refer."  The  passage  in  Mr  Erskine  is  as 
follows  : — "  In  debts  due  by  a  corporation, 
or  a  trading  company,  it  would  be  ofton  ex- 
tremely difficult,  if  not  impracticable,  to  dis- 
cover all  its  members,  and  the  places  of  their 
residence,  so  that  if  there  were  a  necessity  to 
intimate  to  ail  of  them,  there  could  lie  no 
security  in  the  purchasing  of  shares  in  any 
joint  stock.  Wherefore,  in  practice,  the  in- 
timation of  an  assignation  of  a  debt  due  by 
an  hospital,  made  to  no  other  but  the  trea- 
surer, was  admitted  as  a  proper  intimation, 
Jan.  1739,  Cred.  o/Lelham  (Diet.  p.  738) ;  and 
an  intimation  to  two  clerks,  who  were  also 
the  managers  of  a  trading  company,  a  minute 
of  which  was  regularly  entered  into  their 
hooks,  was  ailjudged  to  have  the  effect  of 
fully  divesting  the  cedent  [  Tinw.  19th  Nov. 
1755  ;  Watton  of  Xttirhoute  contra  Mwioch, 
Ac.  (Diet.  p.  850)." 

Certain  assignations  require  no  intimation, 
such  are  indorsations  to  bills  of  exchange^ 
adjudication,  which  is  a  judicial  assignation — 
and  marri^e  {quoad  the  husband's  rights), 
irhich  is  a  legal  assignation, — the  assigna- 
tion to  all  rights  vested  in  the  bankrupt  in 
favour  of  the  trustee  under  mercantile  se- 
questration,— and  in  England,  the  assignation 
under  a  commission  of  bankruptcy.  The 
class  of  subjects  which  are  not  assignable  is 
very  limited.  Text  writers  enumerate  merely 
liferent  rights  (i.  «.,  the  rights  themselves, 
not  the  profits  of  them),  alimentary  provi- 
sions and  paraphernal  goods ;  which  last  are 
said  to  be  so  peculiarly  the  wife's  property, 
that  if  not  specially  assigned,  they  are  not 
carried  by  a  general  assignation  of  the  wife's 
moveable  estate. 

An  assignation  vests  the  assignee  with  the 
whole  right  which  was  in  the  cedent ;  and 
hence,  where  diligence  has  been  raised  by  the 
cedent  against  the  common  debtor,  the  as- 
signee, according  to  Erskine,  may  use  the 
cedent's  name  in  following  it  out.  But  with- 
out judicial  authority  the  assignee  is  not  en* 
titled  to  execute  in  his  own  name  diligence 
which  has  been  raised  in  the  name  of  the 
cedent.  The  requisite  warrant  for  the  change 
will  be  obtained  at  the  Bill-Chamber,  on  pro- 


duction of  the  assignation;  and  in  every  caae 
this  would  seem  preferable  to  following  ont 
the  diligence  in  the  name  of  the  cedent  after 
he  is  denuded.  A  special  assignee  will  not 
be  afiected  by  latent  claims  of  truHt  plead- 
able against  the  cedent,  unless  they  have 
been  duly  notified  to  the  party  holding  the 
right  assigned.  In  the  ease  of  Redfeant  v. 
Somermil,  22d  Nov.  1605,  a  party  held  some 
stock,  apparently  in  his  own  right,  but  truly 
in  trust  for  another  company,  of  which  be 
was  a  partner.  This  party  having  borrowed 
money  for  his  own  use,  assigned  in  security 
to  the  lender  the  stock  in  the  company  which 
he  held  in  trust,  and  the  assignation  was  in- 
timatod.  On  his  bankruptcy,  a  competition 
arose  between  the  company,  for  whom  the 
bankrupt  had  held  the  share  in  trust,  and 
the  assignee .  Lord  Ckais,  Ordiuary,  found 
that  the  bankrupt  was  not  only  allowed  to 
remain  in  the  quiet  and  undisturbed  posses- 
sion  of  said  stock,  as  absolute  proprietor,  for 
a  considerable  time  afcer  he  made  the  pur- 
chase, but  for  several  years  after  the  eom- 
panr  for  whom  he  held  the  stock  in  trust  was 
dissolved.  His  Lordship,  therefore,  and  ia 
respect  that  it  was  not  alleged  that  Francia 
Redfeam,  the  special  assignee,  was  in  mo/a 
Jide  to  accept  the  assignation  under  chal- 
lenge, sustained  his  claim,  Somervail,  the 
party  representing  the  company  for  whom 
the  bankrupt  held  the  stock  iu  trust,  re- 
claimed against  the  interlocutor  of  the  Lord 
Ordinary,  and  the  Court  found  that  the  alle- 
gation of  the  stock  in  question  having  stood 
in  the  person  of  David  Stewart  the  bankrupt, 
in  trust  for  David  Stewart  and  Company,  re- 
levant to  exclude  the  assignation  granted  by 
the  bankrupt  to  Francis  Redfeam.  Against 
this  judgment  the  assignee  pleaded,  that  it 
was  undoubted  law  that  a  posterior  asigna- 
tion  first  intimated  was  preferable  to  a  prior 
one  which  had  not  been  intimated,  and  that 
there  was  no  difference  between  sijeh  a  caae, 
in  which  a  party  conveyed  a  right  which  he 
once  had,  but  which  he  bad  previously  given 
away,  and  the  present  case,  where  a  party 
conveyed  a  right  which  apparently  stood  in 
his  person,  but  which,  by  a  latent  trust-deed, 
was  held  by  him  for  behoof  of  others ;  that 
in  both  cases  the  simple  form  of  intimation 
would  have  prevented  the  wrong,  and  that 
in  both  the  safety  of  commerce  demanded 
that  the  same  rule  should  be  adopted.  The 
Court,  however,  adhered  to  their  judgment. 
The  assignee,  however,  having  appealed  to 
the  House  of  Lords,  the  judgment  was  re- 
versed. Lord  Rkdbsdalb  ottserved :— "  &»- 
mervail,  carrying  his  right  to  the  ntmoat  pos- 
sible extent,  could  not  to  in  a  better  position 
than  an  assignee  without  intimation  ;  asd 
Redfearn,  whose  assignation  was  iotimataA, 


W  dearlj  the  preferable  right.  It  was 
tbunl,  therefore, touf.thataperson having 
tbe  qoalifiad  right  of  a  latent  trujBt  should 
U  preTemd  to  RedfearD,  who  bad  an  inti- 
luted  auignment."  Lord  Eldov  ohserved  : 
—"If  latent  equities  wore  suffered  to  pre- 
vail s^iost  assigoatiwiB,  the  effect  would  be 
that  nothing  could  ever  be  assigned ;  for,  as 
kiBg  H  oar  Scotch  neighbours  retained  any 
ftrt  of  tiieir  characteristic  shrewdness,  they 
•odd  DOTer  take  an  assignment,  if  they  were 
iTsr*  that,  by  Bieaas  of  latent  equities,  such 
usigomenta  might  gire  them  nothing.  No 
OH  or  authority  of  any  kind  has  been  fonnd 
to  mpport  the  position,  that  an  intimated 
loigDatioii  might  be  defeated  by  a  latent 
•qnitj,  which,  as  being  latent,  U  neettsitaU, 
eeald  not  be  intimated." 

A  different  rale,  however,  has  been  applied 
bj  the  Court  to  the  case  of  creditors  who  did 
not  adraoce  their  money  on  the  faith  of  a 
^isl  Bsignation  of  a  right  held  by  a  party, 
afadi  sbwlntety,  but  truly  in  trust  for  an- 
other. In  the  case  of  DingwaSl  v.  XacCotMe, 
Jbu  6, 1822, 1  S.  463,  a  party  who  held 
ttrtain  diares  in  a  company  in  trust  for 
■Mtiier  transferred  them  io  farour  of  the 
tne  owner  within  sixty  days  of  his  own  bank- 
n^.  In  a  competition  between  the  truster 
ind  the  creditors  of  the  trustee,  the  former 
'Si  preferred.  Lord  Allowat,  Ordinary, 
beld  that  the  creditors  of  the  trustee  could 
urtitaDd  in  a  better  situation  than  he  did  ; 
sad  the  Court  adhered.  Lord  Gillies  oh- 
•wred:— "It  is  true  that,  if  the  share  be- 
iMged  to  Thomson  (the  trustee),  ho  could  not 
neiey  to  Dingwall  (the  truster)  so  near  to 
his  hai^uptcy ;  but  if  he  merely  held  it  in 
trot,  I  think  he  coald  give  an  acknowledg- 
wet  thereof  at  any  time.  There  is  a  great 
diftreaee  where  the  question  is  with  the 
erediton  of  the  trustee  and  a  hona  fide  pnr- 
<luier.  The  creditors  stand  in  the  situation 
■(  the  bankrupt,  whereas  a  purchaser  is  en- 
tillwl  to  rely  on  the  holder  being  the  true 
•TB«r.  The  case  of  Redfeam  being  that  of 
•  porehaser  is  not  atntlicable."  In  the  case 
<XG«rjM  T.  Ghtyne,  Feb.  6, 1824,  2  S.  675, 
it  vsibeld,  in  conformity  with  the  case  of 
i'MfunU  V.  MaeCimbU,  tbat  shares  in  a  < 
pMj  held  by  a  party  tx  faeU  absolutely,  but 
Inlj  in  trust,  were  not  attachable  by  the 
TmUw  for  his  creditors,  but  belonged  to  the 
(rarter.  Lord BiLaRAT  observed : — "If this 
■m  aquestion  with  an  intimated  assignation, 
there  could  be  no  difficulty ;  but  the  question 
a,  whether  the  share  did  not  remain  tn  bonis 
rfihe  truster,  and  whether  he  is  not  entitled 
to  vbdieate  it  in  a  question  with  the  tnis- 
tM's  creditors.  Trusts  in  moveables  have 
b*"  iJwajs  acknowledged  by  us  as  lawful, 
sad  indeed  it  is  impossible  to  carry  on  com- 
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merce  without  tb^.  A  party  may  be  un- 
able to  act  for  himself,  or  his  property  may 
be  situated  in  a  foreign  country,  where  he  is 
not  naturalized,  and  where  he  must  avail 
elf  of  a  trust.  It  ia  well  known  that 
millions  of  the  public  funds  belong  to  foreign- 
ers, and  are  held  for  their  behoof  by  trus- 
tees. It  is  therefore  a  very  alarming  doc- 
trine to  maintain,  that  by  the  bankruptcy  of 
the  trustee  all  the  funds  belonging  to  third 
parties,  and  confided  to  bis  care,  pass  imme- 
diately to  his  creditors.  The  general  rule  of 
law  is,  ntMO  plus  poteit  tranifarre  qttam 
ipse  habet,  and  asiit/natus  utitur  jure  aucloris ; 
but  there  are  exceptions,  such  as  heritable 
rights,  which  are  governed  by  what  appears 
on  the  record ;  and  moveable  subjects,  the 
title  to  dispose  of  which  is  affected  by  the 
slate  of  DOBsession.  But  in  regard  to  jura 
incorporaiia  the  general  rule  has  always  been 
considered  as  applicable.  Dirleton  and  our 
older  writers  even  hold  it  to  apply  to  the 
case  of  a  purchaser  ;  and  Lord  Elcuies  waa 
the  first  to  point  out  the  inconvenience  of  the 
rule  being  10  applied.  I  think  that  the  House 
of  Lords  were  mistaken  as  to  the  nature  of 
the  old  decisions.  .  We  were  so  much  influ- 
enced by  them,  tbat  we  decided  Redfearn's 
case  in  conformity  to  them.  But  the  House 
of  Lords  introduced,  what  I  think  is  a  rea- 
sonablo  distinction,  and  one  for  the  benefit  of 
society.  There  is,  however,  no  such  benefit 
in  applying  the  exception  to  such  a  case  as 
the  preseut,  but  the  reverse.  Then  look  to 
the  equity  as  affecting  both  parties.  If  a 
creditor  wish  for  security,  he  should  not  rely 
on  the  mere  reputation  of  his  debtor, — be 
shouU  inquire  and  obtain  a  security.  If  he 
does  not  so,  he  has  himself  to  blame.  But  if 
I  place  my  property  under  the  care  of  a  trust- 
worthy person,  and  he  become  bankrupt  next 
day,  is  there  any  equity  in  transferring  my 
property  to  his  creditors!  No  doubt  the 
prima  fads  appearance  of  the  property  being 
in  the  bankrupt  lays  on  me  the  burden  of 
showing  that  he  is  merely  a  trustee ;  if  I  do 
so,  I  am  entitled  to  have  myproperty  restored. 
Butwould  it  not  bemost  inequitable  to  deprive 
me  of  that  right,  because,  without  any  fault 
on  the  part  of  myself  or  my  trustee,  he  baa 
become  bankrupt.  If  the  creditors  can  show 
any  culpa  on  my  part,  whereby  a  false  credit 
is  raised  in  favour  of  their  debtor,  as  if  I  put 
property  into  his  pcasesaion  so  as  to  increase 
his  credit,  my  right  to  restitution  may  be 
barred  ;  but  it  is  incumbent  on  them  to  show 
this ;  and  here  they  have  not  done  so.  I 
therefore  can  see  no  reason  for  applying  the 
rule  of  Redfearn's  case  to  the  present  one. 
1  have  also  been  influenced  in  my  opinion  by 
the  views  and  decisions  in  England  ;  and  Id 
regard  to  matters  of  this  nature  it  is  exi 
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dietit  to  approximate  the  two  aystems  as  Dear- 
ly aa  poBBible.  The  English  taw  appears  in- 
deed  to  be  concliuive  as  to  the  distinction 
between  purchasers  and  creditors,  and  the 
ease  of  Chion  is  directly  applicable."  Lord 
Pkesideht  observed; — "The  case  is  cer- 
tainly not  unattended  with  ditGculty,  and 
puzzles  may  be  raised ;  but  I  concur  in  the 
opinion  of  the  majority.  We  must  look,  in 
the  first  place,  to  Scotch  principles  and  deci- 
sions.  I  think  Redfearn's  case  an  exception ; 
and  I  am  not  inclined  to  extend  it  to  the  case 
of  parties  not  dealing  on  the  faith  of  tbe  spe- 
cial subject.  The  general  rule  n^mo  poteit, 
tic,nndafsigniilKg  vtitvr,  isclear,  andlbow  to 
Redfearn's  case,  J[C.,as  an  equitable  decision, 
although  I  think  it  contrary  to  our  law. 
Down  to  the  publication  of  Elchies'  Notes, 
no  such  distinction  was  ever  drawn.  He  saw 
the  blemish,  but  states  the  law  to  be  dif- 
ferent ;  and  the  case  of  Redfeam  introduced 
the  eicepiion.  But  there  is  no  similarity 
between  it  and  tbe  present  one.  Redfearn  did 
not  trust  to  general  credit,  he  stipulated  for 
and  obtained  a  special  subject.  In  that  cage, 
either  be  or  the  truster  was  to  be  elected ; 
and  the  latter,  who  put  it  in  the  power  of 
the  trustee  te  defraud,  must  suffer.  In  the 
present  case,  the  shares  were  acquired  by 
Sanders  with  Gordon's  money  for  Gordon's 
behoof.  They  are  taken  in  name  of  Sanders, 
and  80  entered  in  the  books.  But  the  trust 
is  proved  by  the  letter  written  ttnieo  eontexhi 
with  the  transaction.  Gordon  trnsta  to  his 
general  honesty ;  so  do  the  creditors.  They 
take  the  chance  of  what  Sanders  may  have  ; 
they  do  not  lend  either  money  or  sell  their 
EOflids  on  the  security  of  a  special  subject. 
What  equity  is  there  in  their  favour  in  a 
question  with  the  vena  dommiu  ?  I  can  see 
none.  But  I  rest  my  opinion  on  the  general 
rule  of  law ;  and  I  admit  that  I  am  happy 
that  our  law  has,  by  Redfearn's  case,  been 
assimilated  to  that  of  England.  But  we  see 
that  in  England  the  same  decision  has  been 
pronounced  as  we  propose  to  pronounce  in 
this  case.    I  do  not  think  that  the  bankrupt 


Assignations  of  moveables  reiealapMiatume, 
ue.,  while  the  cedent  himself  retains  posses- 
sion, cannot  prejudice  his  oneroos  creditors. 
Neither  will  an  assignation  of  moveables, 
followed  by  symbolical  delivery  and  an  in- 
strument of  possession,  but  without  an  actual 
change  of  poieession,  be  effectual  to  exclude 
creditors.  See  the  cases  Bor&wkk  v.  Urquhari, 
7  S.  420  ;  Prater  v.  Fraby,  8  5.  982  ;  Ro- 
beH  V.  WaUaee,  5  D.  4. 

In  the  cases  of  leases,  where  a88ignati< 
otherwise  lawful,  difficulties  connected  with 
tbe  nature  of  the  subject  have  arisen.    The 
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question  then  is,  whether  the  right  of  the 
assignee  to  a  lease  can  be  completed  by  inti- 
mation without  possession,  as  to  which  the 
following  points  appear  to  be  settled : — 1.  Ac- 
tual possession  of  the  subject  of  the  lease  by 
the  assignee  certainly  completes  the  assig- 
nation. 2.  Where  the  principal  tenant  bae 
subset,  and  has  then  assigned,  intimation  to 
the  subtenant  will  complete  the  assignation, 
to  the  efiect  of  entitling  the  assignee  to  draw 
the  Bubrent,  to  which  the  cedent  would  have 
been  entitled.  3.  When  the  object  of  the 
principal  tenant  is  to  convert  his  lease  into  % 
security  for  debt,  the  expedient  resorted  to 
has  been  to  grant  an  assignation  of  the  lease 
to  the  creditor,  and  to  intimate  that  assigna- 
tion to  the  landlord  ;  and  then  for  the  assig- 
nee, as  principal  tenant,  to  grant  a  snblease 
to  the  cedent.  In  this  way  no  change  in  the 
actual  possession  takes  place,  and  there  being 
no  record  of  leases,  the  assigaation  remajns, 
to  a  certain  extent,  latent,  or  at  least  a  deed 
known,  it  may  be,  only  to  the  landlord,  tbe 
tenant  and  the  assignee.  The  question  as  to 
the  validity  of  such  a  security  has  been  much 
agitated  both  in  the  Court  of  Session  and  in 
the  Hoose  of  Lords ;  and  although  it  is  siud  to 
be  still  an  open  question,  yet,  so  far  as  it  has 
been  decided,  the  general  rule  ie,  that  pos- 
senion,  natural  or  civil,  is  indispensable  to 
the  validity  of  the  assignation  ;  and  eonae- 
qaently,  in  a  question  with  the  creditors  of 
the  cedent,  the  security  is  not  to  be  relied  on. 
In  the  case  of  Broek  v.  GMxU,  8  S.  647, 
the  question  was  raised,  whether  an  aaaigna- 
tion  of  a  lease  by  a  tenant  to  a  creditor,  in 
security  of  a  debt,  and  followed  by  intimation 
to  tbe  landlord,  but  without  any  actoal 
change  of  possession,  was  sufBcient  to  exclude 
the  general  body  of  creditors  of  the  tenant. 
There  was  considerable  difference  of  opinion 
on  the  Bench,  the  majority  holding  that  pos- 
session was  necessary  to  comfdete  the  trana- 
ference.  In  the  House  of  Lords  the  general 
point  was  not  determined,  and  the  judgment 
of  affirmance  proceeded  on  the  special  circom- 
stanoes  of  the  cue.  These,  however,  do  not 
appear  to  have  been  such  as  to  have  warrant- 
ed a  waiving  of  the  decision  of  the  general 
point  raised.  Money  had  been  advanced  to  the 
tenant  by  a  bank,  and  the  lease  had  been  as- 
signed to  them  in  security  of  the  advance, 
and  intimation  had  been  made  to  the  land- 
lord, and  a  sublease  was  taken  by  the  ten- 
ant from  the  bank,  his  assignee  to  the  prin- 
cipal  lease.  This  last  circumstance  seemed 
tohare  been  considered  in  the  House  of  Lords 
as  one  which,  instead  of  mending  the  matter, 
threw  Buspicion  on  the  transaction.  It  is 
difficult  to  see  how  this  should  be  the  eaae, 
the  bank  having  done  all  that  it  could  think 
of  to  complete  the  security  which  it  had  n-   ' 


tnnL  The  general  point,  therefore,  vbe- 
iher  a  leue  e&n  be  effectnallf  transferreU 
?itb»at  an  actual  cfaange  of  poneesion,  Htill 
rcBaiu  nndetennjned.  ConanU  on  the  lub- 
ftX,  fMTi  Cam.  i.  66,  e<  teq. ;  Ivors'*  ^«*-  B. 
il  lit  la,  i  26,  nofa  102 ;  Hmler  on  LaiuUcrd 
ni  Tmant,  \.  487,  495. 

Ib  oHuiection  with  the  subject  of  aasigna- 
tkaH,  it  maj  be  etated  aa  a  general  rule,  that 
in  »f«y  caw,  where  a  creditor  receives  pay- 
ont  from  a  cautioner,  or  from  one  who  is 
bM  tbc  proper  debtor,  he  is  bound  ex  agitate, 
ud  for  the  relief  of  the  cautioner,  to  grant 
u  HB^ation  to  any  separate  security  which 
lb*  enditor  may  hare  held  for  his  debt.  To 
ttii  rule,  however,  there  is  an  exception, 
*hen  neh  eqnitabte  assignation  cannot  be 
•TtnM  Hithoot  prejudice  to  some  separate 
right  in  the  creditor;  e.^.,  a  security  over  the 
uine  Ribject  for  a  different  debt.  In  that 
(«e,tha  cautioner  paying  the  one  debt,  could 
Hi  demand  an  assignation  to  the  security, 
■ithoot  abo  nalcing  payment  of  the  other. 
A  postponed  heritable  creditor  is  not  en- 
litled  to  demand  from  a  prior  creditor  an 
usigutionto  bisdebton  bis  making  payment 
i^tbe  debt,  unless  he  can  show  that  such  as- 
n^ian  is  necenary  to  enable  him  to  re- 
rorer  payment  of  his  own  postponed  debt. 
To  msble  him  to  make  such  a  demand,  some 
legitisiate  reason  mnst  be  stated.  The  right 
it  doiind  an  assignation  is  an  equitable  one, 
udaeate  most  be  ostablished  to  justify  the 
inUrposition  of  tbe  equitable  power  of  the 
nwt  in  TvrojiT  of  the  party  making  the  de- 
taU.  AltboQgh  it  would  be  a  good  reason 
thit  At  assignatien  was  necessary  to  enable 
tb«  postponed  heritable  creditor  to  recover 
kbdebt,  it  woold  not  be  a  legitimate  reason 
(lutt  he  wished  to  acquire  or  keep  up  a  good 
ionstinent ;  CittMtingham'$  Trvslea  v.  Hutlon, 
r)ee.  18,  1847,  10  D.  307.  In  this  case 
Ibe  Court  refised  to  interdict  a  primary  be- 
ritible  creditor  fri»n  selling,  although  the 
pvtponed  heritable  creditor  offered  to  pay 
ih*  prior  debt  on  obtainiDg  an  assignation  to 
tl>e  prior  (eeurity.  The  estate,  however,  was 
ciSfleDtlopaythewbole  heritable  debts,  and 
t  nle  was  thoogfat  expedient  by  the  tutors  of 
ibo  heir  of  the  debtor.  See,  on  the  subject  of 
ikii  article,  Bnk.  B.  iii.  tit.  5 ;  Stair,  B.  iii. 
lit.I;JfrJfore'»J^o(M,ccUixi.;Bani.vol.  ii. 
19S;  Bdei  Com.  ii.  16.  et  teq. ;  Princ  §  1459, 
ff  «f. ;  1  Dom,  50 ;  ii.  248  ;  Kanua'  Eqaiiy, 
38, 74, 156,  262,  504;  Memia'  Conwyancin^. 

AidgBEtiu  Utitnr  Jure  Anctoria ;  a  law 
psxim,  importing  that  the  aeaignee  comes 
iote  the  ri^  and  place  of  the  cedent.  See 
H'  Mwrit  Nota  on  Stair,  p.  Ixii.     See  also 

AMignee ;  the  person  in  whose  favour  an 
wpMiou  is  granted. 
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AMiigaem.  The  assignees  under  an  En- 
glish comminion  of  bankruptcy  are  persons 
chosen  by  the  creditors  at  a  meeting  called 
by  previous  advertisement.  The  bankrupt 
estate  is  vested  in  the  assignees,  who  are  in- 
trusted with  the  care  of  recovering  and  dis- 
tributing the  proceeds  amongst  the  creditors, 
according  to  the  order  fixed  by  the  commis- 
sioners See6  Gee.  IV.,  c.  16  ;  Bdi'i  Com.  ii. 
303,  et  teq. 

AMignment ;  an  English  law  term,  simi- 
lar in  import  to  the  term  atsigtvttkm  in  the 
law  of  Scotland.  An  aasigument  is  defined 
to  be  a  deed  or  instrument  of  transfer,  the 
operative  words  of  which  are,  "  assign,  trans- 
fer, and  set  over ;"  and  which  passes  both  real 
and  personal  property.     Tomlint,  h.  t. 

It  is  generally  supposed  in  Scotland  that 
an  assigaatioD  or  assignment  of  a  debt  in  Eng- 
land does  not  require  intimation  to  complete 
the  transfer.  PsoFassoa  Bell  states,  "  an 
assignation  made  in  England  requires  not 
the  ceremony  of  intimation  to  complete  the 
transfer  of  a  debt  due  there."  2  Bdi'» 
Com.  18 ;  B^'t  PHneipla,  1466.  Notice, 
however,  is  necessary.  It  was  otherwise 
ruled  by  Sut  Thokab  Plumer,  in  the  case 
of  Cooper  v.  F^rtmore,  1814,  3  Ruuell,  60, 
who  held,  that  priority  of  time  must  pre- 
vail, and  that  mere  neglect  of  notice  wag 
not  sufficient  to  postpone  a  prior  assignee, 
and  that  in  order  to  deprive  him  of  his  pri- 
ority, it  was  necessary  tbat  there  should  bo 
such  laches  as  in  a  court  of  equity  amount- 
ed to  fraud.  In  the  subsequent  cases,  how- 
ever, of  DmzI«  v.  HaU,  and  Loveridge  v.  Cooper, 
3,  Ruudi,  1,  the  same  Judge  pronounced  a 
different  judgment,  and  ol>serTed ; — "  To  give 
notice  is  a  matter  of  no  difficulty,  and  when- 
ever persons  treating  for  a  ehixe  in  action 
do  not  give  notice  to  the  trustee  or  executor 
who  is  the  legal  holder  of  the  fund,  they  do 
not  perfect  their  title ;  they  do  not  all  that 
is  necessary,  in  order  to  make  the  thing  be- 
long to  them  in  preference  tc  all  other  per- 
sons, and  they  become  responsible  in  some 
respects  for  the  easily  foreseen  consequences 
of  their  negligence.  In  RyaU  v.  Roale^,  I 
Vaeif  lenr.,  371,  the  Judges  held  "that,  in 
the  case  of  a  dtose  in  action,  you  must  do 
everything  towards  having  possession  which 
the  subject  admitsof;  you  must  do  that  which 
is  taotamount  to  obtaining  possession,  by 
placing  every  person  who  has  an  equitable 
or  legal  interest  in  the  matter  under  an  obli- 
gation to  treat  it  as  your  property.  Fortiiis 
purpose  you  must  give  notice  to  the  legal 
holder  of  the  fiind  ;  in  the  case  of  a  debt,  for 
instance,  notice  to  tbe  debtor  is  for  many 
purposes  tantamonnt  to  poaseesion.  If  you 
omit  to  give  that  notice,  you  are  guilty  of  tbe 
same  degree  and  species  of  neglect  as  he  who 
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iMvea  ft  personal  chattel  to  which  he  has  ac- 
quired a  title  ID  the  actual  poBse&sion  and 
under  the  actual  coutrol  of  another  person. " 
A  similar  judgment  was  proDonaced  in 
Loveridga  v.  Cooper,  decided  of  the  tiune  date 
with  Deailt  v.  a<Ul,  and  both  judgments  were 
affinned  b;  I>ord  Ltitdhubbt,  who  observed : 
— "  Where  personal  property  is  aaaigoed,  de- 
livery is  necessary  to  complete  the  transaction, 
not  as  between  the  vendor  and  vendee,  but  as 
to  third  parties,  in  order  that  they  may  mot 
be  deceived,  by  apparent  possession  and  own- 
ership remaining  in  a  person  who  in  fact 
is  not  the  owner.  This  doctrine  is  not  con- 
Ined  to  chattels  in  possessjon,  but  extends 
to  eKoiet  in  action,  boode,  «c.  In  EyaU  v. 
Rowley,  it  is  expressly  applied  to  bonds,  simple 
contract  debts,  and  other  choia  in  action,  and 
Jjord  Chief  Baron  Fabkk  sajrs,  that  on  the  as- 
ugnment  of  a  bond-debt  the  bond  should  be 
delivered,  and  notice  given  to  the  debtor;  and 
he  adds,  that  with  respect  to  simple  contract 
debts,  for  which  no  securitim  are  holden,  such 
as  book-debts,  for  instance,  notice  of  the  as- 
signment should  bo  given  to  the  debtor,  in 
order  to  take  away  from  the  debtor  the  right 
of  making  payment  to  the  assignor,  and  to 
t&ke  away  from  the  assignor  the  power  and 
disposition  over  the  thing  assigned.  In  cases 
like  the  present,  the  act  of  giving  the  trustee 
notice  is,  in  a  certain  degree,  taking  posses- 
sion of  the  fund.  It  is  going  as  far  towards 
X 'table  possession  as  it  is  possible  to  go;  for, 
r  notice  given,  the  trustee  of  the  fuud  be- 
comes a  t«'UBtee  for  the  assignee  who  has  given 
him  notice."  In  Jfnw  v.  Bail,  1841,  1  Haro, 
73,  the  Vice- Chancellor  Wiokam  observed . — 
"  I  believe  that,  prior  to  the  decision  in  Mr 
Sturt's  case  in  lB09,Wrightv.  Lord  Dorehater, 
3  £us««il,  49,  it  had  never  been  held  that 
the  mere  omission  of  a  person  hawing  an  equi- 
table interest  in  a  fund,  the  legal  property  of 
which  was  in  another,  to  give  notice  of  that 
interest,  would  of  itself  give  a  puisne  incum- 
brancer the  priority ;  and  I  think  it  is  appa- 
rent, upon  the  judgment  in  Evan*  v.  Bid:nM,  6 
Yet,  190,  that  Lord  Eldoit  at  that  time  did 
aot«onsider  the  mere  omission  to  give  notice, 
when  the  transaction  was  quite  destitute  of 
fraud,  would  have  that  effect.  Sir  Thomas 
Pluucb,  also,  in  1814,  in  the  cose  of  Cooper  r. 
Fynmore,  3  RutttH,  60,  expressed  clearly  the 
law  of  the  Court  to  be,  that  the  mere  omis- 
sion to  give  notice  would  not  postpone  a  prior 
to  a  puisne  incumbrance.  I  conceive  it  to  be 
DOW  clearly  decided  by  the  cases  of  Deasle  v. 
Ball,  Lovendge  v,  C*oper,  and  Foster  v.  Cocker- 
eO,  Myl  <t  k.  297.  and  9  BUgh,  S.S.  332, 
that,  if  a  bona  fide  incumbrancer  upon  a  fund, 
the  legal  interest  fn  which  is  in  a  trustee, 
gives  notice  of  his  incumbrance  to  the  trustee, 
and  neither  the  incumbrancer  giving  the  no- 


tice, nor  the  tntsteo  at  the  time  of  such  notic* 
being  given,  has  notice  of  any  prior  incom- 
brauce  affecting  the  fund,  the  incnmbrwicer 
giving  such  notice,  as  long  as  the  circum- 
stances of  the  cose  remain  unaltered,  will  be 
entitled  to  priority  over  a  prior  incumbrancer 
upon  the  fund,  who  has  omitted  or  neglected 
to  give  notice  of  his  incumbrancet  although 
the  puiene  incumbrancer  may  have  advanced 
his  money  without  making  any  previous  in- 
quiries of  the  trustee.  In  the  abseuee  of  no- 
tice, the  party  claiming  the  prior  iacnm- 
brance,has  not  perfected  his  title.  In  a  case 
where  there  cannot  be  an  actual  tranafer  of 
the  subject,  he  must  do  all  that  is  in  his  power ; 
and  if  he  fails  to  do  this,  and  another  penon 
takes  an  incumbrance  and  gives  notice,  the 
second  person  has  acquired  a  perfect  aasign- 
ment,  whilst  the  first  equitable  aaignment  is 
imperfect." 

Notice  given  to  one  of  several  trustees  will 
be  sufficient  to  perfect  the  right  of  the  party 
giving  the  notice ;  and  it  is  immaterial  that 
the  notice  was  not  given  for  the  purpoee  of 
completing  and  giving  validity  to  the  asaign- 
ment.  In  Smith  v.  Smith,  1833,  2  C.  R.  and 
Cr.  and  it.  231,  Lord  LrNnauaaT,  in  deliver- 
ing the  judgment  of  the  Court,  observed :  "We 
think  that  the  purpoee  for  which  tiie  notice 
was  given,  if  a  notice  wer«  in  fact  given,  is 
altogether  immaterial.  If  the  trustee  were 
made  acquainted  by  the  plaintiff  with  the 
fact  of  the  assignment,  there  should  be  no  ne- 
cessity for  giving  him  a  second  notice.  It 
would  have  been  a  mere  form,  and  altogether 
superfluous."  InJtfotxv.  Be(i,theVice-Chan- 
cello^  Wiqrah  observed;  "  The  next  question 
is,  whether  the  first  incumbrancer,  in  order  to 
perfect  his  security,  must,  where  there  are 
several  trustees,  give  notice  to  all  of  tfaetn. 
If  notice  to  all  is  not  necessary,  I  am  unable 
to  discover  upon  what  principle  notice  to  one 
can  be  deemed  insufficient.  If  the  case  of 
iSmtfA  T.  Smith  has  determined  that  notice  to 
one  trustee  is  sufficient,  I  sbonld  not  exercise 
a  sound  discretion  if  I  were  to  create  any 
doubt  upon  that  point.  Another  question  is 
on  the  nature  of  the  notice.  It  was  said  in 
argument,  that  it  did  not  appear  that  the 
notice  was  given  for  the  purpose  of  affecting 
the  trustee  with  notice  of  the  settlement.  If 
the  trustee  had  said  that  the  fact  had  come 
to  his  knowledge  in  one  trausaction,  and  he 
had  forgotten  it  at  the  time  of  the  other, 
there  might  be  reason  for  the  distinction 
which  has  been  attempted  to  be  made  with 
regard  to  the  manner  in  which  the  trustee 
gained  his  information.  In  such  a  case  there 
might  be  a  distinction  between  knowledge 
which  is  the  result  of  express  and  pointed  in- 
structioQ,  and  notice  which  is  derived  froin 
casual  information.    If  the  trustee  has  actual 
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bcwled^,  at  ttie  time  the  transaction  takes 
pItM,  I  hare  always  understood  the  principU 
oTliw  to  be,  that  what  a  man  knows  for  one 
pnrpoae,  be  knows  Tor  all ;  and  yon  do  not  in- 
qnin  whether  he  learnt  it  in  one  charitcter 
or  in  snotfaer."  1  Har«,  78.  The  ground  for 
tbii  Appears  to  be,  that  the  second  assignee 
vonU  bare  been  safe  if  he  had  made  inquiry, 
for  he  vonid  then  hare  been  infonned  of  the 
prior  anignm en t.  Although  notice  to  one 
or  itrtnU  holders  of  a  tunA  is  sufficient,  this 
nmld  not  apply  to  the  case  of  a  company, 
coDiiiting  of  nunieroas  partners.  In  such  a 
cHt,  notice  should  be  given  to  the  compauyat 
iu  office.  In  the  case  of  T&ompian  v.  Spiert, 
184s,  13  Sim.  4f>9,  the  qut^tion  was,  whether 
KtBsl  notice  of  the  assignment  of  a  policy, 
elfceted  with  tbe  Equitable  Assurance  Society, 
WH  Decenary  to  take  the  policy  out  of  the 
order  and  disposition  of  the  assured.  In 
DvuM  r.  Ckamberlatpus,  11  Sim.  123,  it  had 
UcB  beld  that  snch  notice  was  not  necessary, 
on  llie  ground  that  all  the  assured  of  the 
Bqoiuble  Society  were  partners.  The  Vice- 
Chsneellor  observed ; — "  The  rule  is,  that  no- 
tin  l«  one  partner  is  notice  to  the  partner- 
thip;  sod  as  all  the  insurers  in  the  Equitable 
Assrsnce  OCGce  are  partners  in  the  Society, 
tin  &et  of  the  anignment  of  a  policy  by  one 
of  the  suared  must  be  taken  to  be  a  fact  of 
vhich  the  Society  had  notice."  In  Thompton 
•-  Spun,  1845, 13  Sim,  469.  the  case  of  Dtm- 
M»  I.  ChoB^erlayiu  was  overruled,  on  the 
gnud  that,  in  order  to  take  a  policy  of  in- 
luiDce  out  of  the  order  and  disposition  of 
iha  swgnor,  it  is  essential  to  the  interests  of 
uokind  that  something  should  be  done  of  a 
iteiBTe  nature,  which  might  effectually  pre- 
<W  the  payment  of  the  proceeds  to  any  other 
penon  than  the  assignee.  The  Vice-Chan- 
MUarotMerved  : — "The  Equitable  Assurance 
Conpany  is  a  Tory  numerous  and  wealthy 
bod.T,  and  therefore  it  would  be  idle  to  say, 
tkat,  bectnse  the  assured  happens  to  be  a 
■wmber  of  the  company  in  a  legal  sense,  any 
set  whieh  he  does,  with  reference  to  his  own 
particular  policy,  is  to  be  taken  to  be  a  pnrt- 
ncnhip  set,  so  aa  to  affect  the  whole  body 
»iih  notice  of  it.  In  conseqaence  of  the  de- 
(inon  in  ex  parU  Heneuey  by  the  Lord  Ghan- 
nllor  of  Ireland,  I  had  a  conversation  a  few 
ilsji  sgo  with  his  Lordship  upon  the  subject, 
ud  ve  agreed  that  courts  of  equity  ought 
to  Isj  down  some  rule  which  should  not  be 
fonnded  on  so  unsubstantial  a  basis  as  the 
t«hnieal  doctrine  of  implied  or  constructive 
*>ti«,  but  which  should  make  it  morally  im- 
pmiUe  for  the  assignor  to  have  dominion  over 
tb«p«liey,  witboat  the  assent  of  the  aasi^ee." 
It  has  already  been  seen,  that  an  as- 
■^nent  is  complete,  if  the  party  holding 
^  right  anigned  a  in  the  knowledge  of  the 
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assignment,  although  such  knowledge  may 
not  hare  been  obtained  by  an  express  notifi- 
cation by  the  assignee.  This  constitutes  a 
material  point  of  difference  between  the  laws 
of  England  and  Scotland,  in  the  matter  of 
assignments  ;  for,  in  Scotland,  private  know- 
ledge of  an  assignment  by  the  party  holding 
the  right  assigned  is  not  sufficient  to  perfect 
the  assignment,  and  intimation  on  the  part  of 
the  cedent  is  necessary  for  that  purpose.  The 
English  rule  appears  to  be  founded  on  this, 
that  all  that  is  required,  is  knowledge  of  the 
assignment  by  the  party  holding  the  right 
assigned  ;  and  that,  if  a  proposed  second  assig- 
nee, before  taking  the  assignment,  does  not 
apply  to  the  party  holding  the  right  assigned, 
to  ascertain  whether  a  prior  assignment  ex- 
ists or  not,  he  has  no  just  ground  of  complaint 
if  it  should  aRerwards  appear  thatsuch  party 
was  in  the  knowledge  of  a  prior  assignment. 
In  such  a  case,  it  would  appear  that  the 
general  rule,  "attignatia  utilurjure  auctorii," 
is  allowed  to  take  effect.  Another  point  of  dif- 
ference between  the  laws  of  the  two  countries 
appears  to  be,  that  by  the  law  of  England 
the  puisne  incumbrancer, must  1m  iabonafide, 
and  not  in  the  knowledge  of  the  prior  incun^ 
brancer.  By  the  law  of  Scotland  again,  the 
assignation  first  intimated  prerails,  in  tb* 
case  of  an  incumbrance  or  security. 

Asaiaa;  has  various  signiBcatiouB  in  the 
older  law  of  Scotland :  thus,  it  signifies  pro- 
perly a  ttiting  in  session — and  is  taken  also 
in  the  Regian  Majutatem  for  a  constitution, 
ordinance,  or  law.  It  is  likewise  used  to 
signify  a  measure  of  quantity,— 4  rent  do* 
to  the  king,— and  finally,  it  signifies  a  ^'wjr, 
in  which  last  acceptation  it  is  still  in  uu. 
Skene,  h.  t. 

Aaaixe ;  sometimes  aignifiet  the  Bittlugt  of 
a  court,  sometimes  its  ordinances,  and  some- 
times it  signifies  a  jury  ;  see  SIum,  De  Signi- 
ficatione  Verborum,  uuder  the  word  Atiiia. 
A  jury,  or  assize,  in  the  Court  of  Justiciary, 
consists  of  fifteen  men,  formerly  chosen  by  the 
Court,  now  balloted,  from  a  greater  number 
(not  eiceeding  forty-five,)  summoned  by  the 
Sheriff,  and  of  whom  a  list  must  be  serred 
on  the  defender  along  with  the  copy  of  bis 
indictment.  Thb  number  used  to  bo  re- 
stricted to  forty-five,  but  power  was  given,  by 
6  Geo.  IV.,  c.  22,  to  the  Lord-Justice  Clerk, 
or  any  one  of  the  Lords  Commissioners  of  Jus- 
ticiary, to  direct  a  larger  number  to  be  sum- 
moned where  required.  This  power  has  been 
exercised  where  there  were  several  panels 
to  be  tried  on  one  indictment ;  and  to  the 
High  Court  and  Qlasgow  Circaita  respec- 
tively sixty- five  and  one  hundred  are  cited, 
Ersi.  B.  iv.  tit.  4,  §  92,  and  §  101 ;  Bank.  voL 
ii,  p.  661;  Kama'  Stat.  Law  AWidg.  A,  f.; 
/fuflw,  i.  380,  384;  ii.  138, «(  ««{.,  154.  «< 
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seq.,  279  to  318,  414  t«  462;  BeWt  NoUt, 
p.  257:11  widl2Fic(.,c.  79. 

Associate  in  Crime.    See  Aaxmplice. 

Auoilzie ;  is  fa>  free  a  party  from  the  con- 
clusions of  an  action,  or  to  find  a  criminal 
not  guilty. 

Auninpsit;  in  the  commonest  form  of 
action  in  the  Engliah  courts  for  the  recovery 
of  damages  occasioned  by  the  breach  of  a 
simple  contract.  The  name  is  derived  from 
the  plaintiff  asserting  that  the  defender  un- 
dertook to  perform  or  pay  something  to  him ; 
and  hence,  the  action  can  only  be  sustained 
when  there  has  been  an  express  promise,  or 
when  equivalent  circumstances  have  taken 
place.     T<mlin»,  h.  I. ;  Wharton,  h.  t. 

Asamnption  of  Tbdrdi.  This  was  a  pro- 
vision for  the  clergy  by  the  act  1567,  c.  10, 
which  directed  the  whole  te  in  ds  of  all  the  Pa- 
pish  benefices,  without  exception,  to  be  paid 
to  the  collectors  for  the  ministers'  stipend ; 
and  particular  localities  were  assigned  in 
every  benefice  to  the  extent  of  a  third.  This 
was  called  the  Assumption  of  Thirds.  This 
plan  of  providing  for  the  clergy  was  rendered 
unproductive  by  the  act  1606,  c  2,  restoring 
bishops,  who,  though  laid  under  an  obliga- 
tion to  provide  for  their  clergy  out  of  the 
thirds,  succeeded  in  evading  the  law.  Ersk. 
B.  ii.  tit.  10,  §  17. 

AanimptioiL,  Deed  of ;  is  a  deed  executed 
by  trustees  under  a  trust-deed  or  deed  of 
settlement,  assuming  a  new  trustee  or  trus- 
tees. An  express  power  fVom  the  truster  is 
necessary  in  order  to  entitle  trustees  to  exe- 
cute such  a  deed;  the  terms  of  which  must, 
of  course,  depend  upon  the  nature  of  the 
powers  conferred  by  the  trustJeed.  See 
Jurid.  Styla,  vol.  ii.  p.  498,  3d  edit.;  Duf 
on  Deed» ;  Mentia  on  Gmva/aneinp. 

AHorance.    See  Imurance. 

Asavranoe,  Oath  o£    See  Oalht. 

Assythment ;  is  an  indemnification  due  to 
the  heirs  of  a  person  murdered  from  the 
person  guilty  of  the  crime.  The  assythment 
may  be  made  the  ground  of  an  action,  where- 
ever  a  person  plettds  on  a  remission,  since  the 
doing  80  is  an  acknowledgment  of  the  crime. 
It  may  also  be  the  ground  of  an  action, 
wherever  the  crime  has  been  found  by  the 
decision  of  a  court ;  M'Harg  v.  Campbell,  Feb. 
24,  1767,  M.  p.  12541.  But,  where  the 
criminal  has  suffered  the  pains  of  law,  no 
claim  for  assythment  lies.  If  the  criminal 
has  fled,  and  been  fugitated,  the  assythment 
may  be  obtained  from  the  donatory  of  the 
escheat  of  the  criminal.  See  Hume,  vol.  i. 
p.  279,  and  if.  p.  477 ;  Stair,  B.  i.  tit.  9,  § 
7;  More's  Note*,  p.lvii.;  £r«t.  B.iv.  tit.  4, 
§  105 ;  Bant.  vol.  i.  p.  246,  el  geq. ;  Bdl's 
Prine.  §  2029,  et  »eq.  3d  edit. ;  Kama'  Slat. 
J.aw  Abyiff.  tvM  Reparalion  ;  Broien't   Sgitep. 
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p.  2131;  Jurid.  StyUi,  vol.  ii.  p.  408,  34 
edit. 

Astriotum;  is  the  obligation  imposed  by 
the  servitude  of  thirlage,  by  which  certain 
lands  are  astricted  to  a  particular  mill,  and 
the  possessors  bound  to  grind  their  grain 
there.  Stair,  B.  iv.  tit  15  ;  Ertk.  B.  ii.  tit. 
9,  §§  18,  32  ;  Beii't  Prine.  j  1017,  3d  edit ; 
Brown't  Synop.  p.  3.     See  JWiu^e. 

Atlieinn ;  disbelief  in  the  existence  of  Qx>d. 
Under  the  act  1661,  c.  21,  and  1695,  c  11, 
persons  guilty  of  certain  degrees  of  this  of- 
fence were  liable  to  capital  punishment ;  but 
these  statutes  were  repeated  by  the  53  Oeo. 
III.,  c  160,  §  3,  and  the  punishment  is  now 
arbitrary  at  common  law.  See  Hwme,  vol.  t. 
p.  566 ;  £r«h  B.  iv.  tit.  2,  §  23,  and  %oU ; 
tit.  4,  §  16 ;  BmJt.  vol.  ii.  p.  645 ;  Kamts' 
Stat.  Law  AMdg.  h.  t. ;  Butch.  Jwtiee  of  Peace, 
vol,  ii.  p.  335  ;  Aliion't  Prae.  437.  As  to  the 
effect  of  atheism  in  disqualifying  witnesses, 
see  Brown,  221 ;  Tait  on  Evidence,  347  ;  Diek- 
ion  on  Evidence,  848,  907. 

Attaohiamentam ;  from  the  French  word 
aHacher,  used  in  the  Regiam  Majataiem  to 
signify  a  charge  or  bintUng  of  a  person,  to 
the  effect  be  may  be  compelled  to  appear  to 
answer  in  judgment.  It  also  signifies  an  at- 
tachment of  goods  and  effects  by  arreetinent 
or  otherwise.     Sk^ne,  h.  i. 

Attachment ;  in  English  law,  is  a  judicial 
proceeding,  answering  to  what  in  Scotland  is 
termed  arrestment,  by  means  of  which  a 
creditor  may  obtain  the  securitv  of  the  goods 
or  other  personal  property  of  his  debtor,  in 
the  hands  of  a  third  person,  for  the  purpose, 
in  the  first  instance,  of  enforcing  the  appear- 
anr«  of  the  debtor  to  answer  to  an  action  ; 
and  afterwards,  upon  his  continued  defaalt, 
of  obtaining  the  goods  or  property  absolutely 
in  satisfaction  of  the  demimd.  AUaehmemt  is 
also  used  to  signify  a  kind  of  criminal  process, 
which  courts  of  record  are  authorised  sum- 
marily to  issue  upon  a  mere  suggeatioD.  or 
upon  the  personal  knowledge  of  the  judges, 
without  indictment  or  information.  It  is 
property  granted  in  cases  of  contempt.  Tom- 
lim,  h.  t. 

Attainder ;  is  the  corruption  of  blood  con- 
sequent on  a  conviction  for  high  treason.  Its 
effect  is  to  make  the  convicted  person  forfeit 
his  honours  and  dignities,  and  become  in- 
capable of  succeeding  to  any  ancestor.  The 
estate,  which  he  is  thus  prevented  from  taking, 
falls  to  the  immediate  superior  as  escheat. 
It  follows  as  a  necessary  consequence  of  the 
corruption  of  blood,  that  the  beira  of  the 
attainted  person  cannot  inherit  upon  bis 
death,  nor  can  an  heir  succeed  to  an  anoeetor 
where  the  propinquity  between  the  two  is 
through  the  attainted  person.  Ervt,  B.  ii. 
tit  3,  §  16  ;  B.  iv.  tit  4,  §  24 ;  Bank.  rol.  ii. 
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p.  2C1,  <f  Mf. ;  S»itU.  Abridg.  voce  TreatoH,  96. 

Attijnt ;  convicted.    Sken^  k.  I. 

Attempt  at  ICnrdn*.  At  commoB  law,  sa 
attaBpt  At  murder  is  held  to  h»ve  beeo  com- 
sittM  when  the  panel  has  inflicted  an  in- 
jnrj  of  SDcIi  a  natnre  as  shows  him  to  have 
bMB  qoite  reckleas  of  the  life  of  the  sufferer ; 
ar  when  he  has  done  all  that  he  could  to  ac- 
uspliah  his  purpose,  although  no  injurynay 
hsn  eMoed  ;  as,  «.<r^  where  the  pistol  misses 
fre,  or  the  hall  does  not  hit  its  object.  An 
set  of  a  more  remote  nature,  bj  which  the 
puct  iateoded  to  destroj^  life,  and  which 
tobU  hare  had  that  eflfect  had  it  not  been 
Abated,  amoants  to  this  crime.  Bat  mere 
ptpualions  for  murder,  while  the  deed  is 
ttiil  in  the  panel's  option,  are  not  legally 
n^ieable.  Any  circumstances,  which  would 
kite  made  the  killing  amount  only  to  justifi- 
iblfl  or  culpable  homicide,  if  the  wounded 
HO  had  died,  will  of  course  go  to  extenuate 
Uw  attempt.  Attempt  at  murder  in  punish- 
sUe  at  common  law  with  any  pain  ^ort  of 
daaU.  By  10  Geo.  IV.,  c.  3tJ,  attempt  to 
urder,  or  to  do  serere  bodily  ii\jury,  is  capi- 
til  in  the  following  caees : — I.  Where  loaded 
In-aras  are  discharged,  or  attempted  to  be 
diichai^,  at  any  one.  In  this  case,  the  in- 
tantion  to  kill  or  injure  does  not  need  proof. 
2.  Stabbing  or  cntting  with  intent  to  murder 
or  inflict  injury.  In  thu  case  the  iuteot  must 
Wprored,  and  also  that  it  has  taken  effect 
w  the  penon  aimed  at.  3.  Where  poison 
ii  administered  with  intent  to  murder  or  in- 
tid  injury.  Here,  also,  the  intent  must  be 
proTed,  and  the  poison  must  have  been  acta- 
•Uy  swallowed,  and  not  merely  put  in  the 
>^  of  the  intended  victim.  4.  An  atten4>t 
tonBiMate,  strangle,  or  drown,  with  intent 
to  kill  or  inflict  iqjnry.  Here  the  intent 
nort  be  proved.  5.  Where  sulphuric  acid 
«r  other  corrosive  substance  is  thrown  at  a 
pmon  with  intent  to  murder,disflgure,arin- 
jsn,  aod  where  the  penon  aimed  at  has  been 
•liiSgared  or  seriously  injured  in  consequence. 
1'ke  mere  throwing  of  the  acid,  or  its  burn- 
ing or  destroying  the  dress,  will  not  be  suffl- 
«Bt  Here  also  the  intent  must  be  proved. 
Ctreomstaneea  which  would  have  lowered  the 
trine  from  murder,  had  death  followed,  do 
Mi  render  the  statute  inapplicable,  but  mere, 
tf  Kodi^  the  ponishment.  The  prosecutor 
lisi  the  power  of  restricting  the  pains  of  law 
vitbcnt  departing  from  the  statute.  See 
Buu,  i.  26-30 ;  BeWs  Com.  p.  66 ;  Aliton, 
163 ;  Steefe'j  Poteeri  and  Duties  of  Juriet,  98. 
SwJr«nfer. 

Attaitn,  ta  &e  BSl- Chamber;  is  one  who 
attMtt  the  sufficiency  of  a  cautioner  offered 

in  the  Bill-Chamber.  Where  a  cautioner  is 
ofered  and  objected  to,  and  where  the  objec- 
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tiOD  cannot  be  otherwise  obviated  to  the  sa- 
tisfactitm  of  the  elerk  of  the  bills,  the  addi> 
tiouat  caution  of  an  attestor  is  interposed. 
Tbe  attestor  not  only  certifies  the  sufficiency 
of  the  cautioner  offered,  but  binds  himself 
evbsidiarie  along  with  the  cautioner ;  where- 
as, when  a  justice  of  the  peace  or  other  re- 
spectable person  certifies  that  the  proposed 
cautioner  is  habite  and  repute  in  good  circun- 
stances,  such  a  certificate  importa  no  more 
than  that  at  the  time  the  fact  so  certified  is 
true,  without  inferring  any  personal  respon- 
sibility beyond  tbe  knowledge  and  belief  of 
the  magistrate,  or  other  person  certifying. 
A.  S.  27ih  Dtc.  1709 ;  Stair,  B.  iv.  tit.  52, 
S  10  and  §  25  ;  Jfwe's  Note*,  cxiii. ;  Erdc.  B. 
lii.  tit.  3,  §  71 ;  Baidc.  vol.  i.  459  ;  fiefTs  Com. 
i.  323 ;  KanMif  Stat.  Law,  voce  Cantwrur  in 
Stupeiuion;  Jurid.  Styles,  ii.  90;  Beemdge 
on  BiU-Chamber,  p.  33,  and  App.  p.  44; 
SA<mfs  Prac.  478.  See  Cavtiomwy.  Ditent- 
tim.    BiU'Ghamber. 

Atttmifly ;  one  appointed  by  another  to 
act  for  him  in  his  absence.  There  is  not  in 
Scotland,  as  in  England,  a  class  of  practi- 
tioners of  the  law  who  take  the  name  of  at- 
torneys. The  office  of  attorney  in  Scotland 
is  private,  and  conferred  by  letters  of  attor- 
ney, which  regulate  the  extent  of  power  con- 
ferred on  the  attorney.  In  the  ceremony  of 
giving  sasine,  the  person  who  acted  for,  or  re- 
presented the  party  who  was  to  bo  infeft,  and 
who,  as  his  procurator,  received  symbolical 
delivery,  was  denominated  the  attorney,  and 
was  formerly  appointed  by  q>ecial  letters  of 
attorney ;  hut  now  possession  of  the  warrant 
for  infetiment  is  held  to  be  sufficient  evidence 
of  his  commission,  though  a  fiandnlent  use  of 
the  warrant  may  annul  the  sasine.  Stair,  B. 
ii.  tit,  3,  §S  16  and  17  ;  Mor^g  Nota,  p. 
xi. ;  Befft  Com.  vol.  i.  p.  478 ;  vol  ii.  p.  349, 
5th  edit. ;  Jwid.  Styles,  vol.  ii.  p.  303,  etseg. 
3d  edit.     See  Meftment. 

Attoraey's  Certifloate.  Under  certain 
revenue  statutes,  every  writer  to  the  Signet, 
solicitor,  agent,  attorney,  or  procurator  in  the 
law  courts  in  Scotland,  is  subject  to  a  high 
license-duty  on  his  admission  ;  and,  in  order 
to  authorize  him  to  make,  or  at  least  to  re* 
cover,  his  professional  fees  or  charges  for  ju- 
dicial business,  he  is  also  bound  annually  to 
take  out,  and  to  record,  in  a  special  record 
kept  for  the  purpose,  a  stamped  certificate  or 
license.  The  license-duty  at  present  payable 
by  an  t^ent,  solicitor,  or  writer  to  tbe  Signet, 
on  his  admission  as  a  practitioner,  is  £.25. 
An  agent  in  the  Supreme  Court,  if  admitted 
without  indenture,  pays  (in  addition  to  tbe 
above  L.S5)  the  sum  of  L.60.  In  the  infe- 
rior courts,  if  admitted  without  an  indenture, 
(in  addition  to  the  above  L.2.5,)  L.30.  For 
a  license  to  act  as  a  uotaiy -public, the  stamp 
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U  L.20 ;  Rod  the  aDDUal  license  of  attorneys 
or  agODts  resident  in  the  fity  or  shire  ot 
Edinburgh,  who  have  been  admitted  for  three 
years  or  upwards,  is  L.9.  Where  under  thrte 
years,  L.4,  10s.  If  resident  elsewhere  in 
Scotland,  under  three  years,  L.3 ;  if  of  three 
or  more  years' standing,  L.6  per  annum.  In 
Edinburgh  (city  and  county)  these  annual 
certificates  are  entered  in  a  record  kept  by  an 
officer  appointed  by  the  Judges  of  the  Court 
of  Session,  who  marks  on  the  back  of  the  cer- 
tiBcate  the  date  of  itA being  exhibited  tobim, 
and  then  redelivers  it  to  the  pai'ty  ;  and  this 
entry  must  be  made  by  31st  December  year* 
]y,  or  before  tbe  agent  begins  to  practise. 
These  certiScates,  in  Scotland,  are  issued  from 
the  Stamp  Office  annually  between  31st  Oc- 
tober and  Ist  December :  they  bear  date  1st 
November,  and  they  expire  annually  on  31st 
October.  The  penalty  of  a  failure  to  take 
out  and  record  such  annual  certificate  is,  that 
the  defaulter  shall  forfeit  L.50,  and  "  tie  in- 
capable  of  maintaining  or  prosecuting  any 
action,  suit,  or  proceeding  in  any  court  of  law 
or  equity,  for  the  recovery  of  any  fee,  reward, 
or  disbursement,  upon,  account  of,  or  with  re- 
lation to,  any  business,  matter,  or  thing  per- 
formed, executed,  directed,  or  conducted  by 
him  in  any  character  or  capacity  requiring  a 
certificate."  The  statutes  regulating  this 
matter  are,  25  Gto.  III.,  c.  80;  37  Geo.  111., 
c.  90  (which,  however,  seems  to  be  limited 
to  England) ;  7  Geo.  IV.,  c.  44 ;  9  Qeo.  IV.,  c. 
49 ;  and  16  and  17  Vkt.,  e.  63.  The  result 
of  several  decisions  in  the  Court  of  Session 
rather  appears  to  be,  that  the  penal  clause  in 
the  statutes  is  personal  to  the  agent,  opera- 
ting as  a  bar  against  his  suing  his  client  for 
the  recovery  of  judicial  expenses  incurred,  as 
well  as  disbursements  made,  while  he  had  not 
a  license ;  or,  where  expenses  have  been  fouud 
due  to  bis  client,  barring  the  agentnlisbur- 
ser  from  taking  decree  in  his  own  name  against 
the  opposite  party ;  but  that  it  presents  no 
bar  to  a  decree  for  expenses  in  name  of  the 
client  who  has  employed  the  unlicensed  agent; 
at  least  where  the  client,  in  ignorance  of  his 
agent's  omission,  has  actually  paid  him,  and 
has  been  found  entitled  to  costs  against  the 
opposite  party  in  the  suiL  The  decisions  on 
this  point,  however,  have  not  been  uniform  ; 
and  at  all  events  it  seems  to  be  clear,  that 
the  Court  will  nut  sanction  any  collusive  ar- 
rangement between  agent  and  client,  where- 
by the  object  of  the  above  statutes  may  be 
evaded,  and  the  agent  enabled  to  recover,  in 
Dame  of  his  client,  what  he  would  not  have 
been  entitled  to  sue  for  in  his  own  name. 
See  on  this  subject,  Barry  v.  Sinjer,July  8, 
18-26,  4  S.  813 ;  Smyth  v.  Nubet,  Feb.  20, 

1827,  5  S.  388  :  M'Gmn  v.  Bm,  Jan.  24, 

1828,  6  5.  420 ;  Darlina  v.  Adamtw,  Nov. 
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26,  1834,  13  S.  93  ;  J<^wm  v.  M'Quten, 
June  21,  1834, 12  S.  770,  and  March  11, 
1835,  13  S.  682  ;  Ireland  v.  WUtim,  June 
25,  1851,  13  D.  1226,  where  a  diitiuction 
was  refused  to  be  taken  between  proper  judi- 
cial expenses  and  expenses  incurred  in  a  judi- 
cial reference. 

Attomey-Oeneral.  In  England  and  Ire- 
land the  Attorney-General  is  the  first  miois- 
terial  law-officer  of  the  Crown,  appointed  by 
letters-patent.  He  is,  in  principle,  attorney 
for  the  Sovereign,  to  whom  he  stands  in  the 
same  relationship  that  any  other  attorney 
does  to  his  employer.  His  official  duty  is  to 
exhibit  iuformations,  and  conduct  prosecu- 
tions for  such  crimes  and  offences  as  tend  to 
endanger  the  state;  to  advise  the  heads  of 
the  various  departments  of  Government  on 
legal  questions ;  to  conduct  all  suits  and  pro- 
secutions connected  with  the  recovery  of  the 
revenue  of  the  Crown,  for  the  protection  of 
charitable  endowments  ;  and,  in  general,  to 
appear  in  all  courts  in  pngland  or  Ireland, 
when  the  interests  of  the  Crown  are  in  ques- 
tion. Many  questions  of  precedence  have 
arisen  between  the  Attoroey-Geueral  and 
other  functionaries ;  but  it  was  settled  by 
royal  warrant  in  1811,thatthe  Attorney  and 
Solicitor- General  take  rank  at  the  bead  of 
the  English  bar;  and  by  the  Lord  Chancel- 
lor in  1834,  that  at  the  bar  of  the  Heusa  of 
Lords,  the  Attorney-General  has  precedence 
of  the  Lord  Advocate  of  Scotland.  In  soma 
respects,  the  office  of  Attorney- General  is 
analogous  to  that  of  Lord  Advocate  ;  but  the 
powers  of  the  Lord  Advocate  are  greatly 
more  extensive  and  uncontrolled.  Black. 
iii.  27  ;  Tomlim,  \.  t,      l^ee  Advocate,  Lord. 

Attorney-at-Law,  In  the  English  Supe- 
rior Courts  of  Common  Law  at  W  estminster, 
the  profession  of  attorney-at~law  is  analogous 
to  that  of  law-agent  or  solicitor  in  Scot- 
land ;  and  to  that  of  Solicitor  in  the  Courts 
of  Chancery,  and  of  Proctor  in  the  Eccle- 
siastical Courts.  In  England,  anciently, 
suitors  could  not  appear  in  court  by  attor- 
ney, without  the  king's  special  warrant ;  but 
by  Stat.  13  Edward  I.,  c.  10,  parties  were  em- 
powered to  prosecute  and  defend  by  attorney  ; 
after  which  the  attorneys  were  formed  into  a 
regular  body  of  law-practitioners.  They  are 
now  admitted  to  practise  in  the  English  cuurta, 
and  unrolled  according  to  certain  statutory 
regulations.  They  must  also  take  out  a  cer- 
tificate at  the  Stamp  Office  annually  ;  and  id 
other  respects  their  duties,  responsibilities, 
and  privileges,  resemble  those  of  law-agents 
in  Scotland.  See  Bacon's  Abridg.  voce  Attor- 
fuy;  Tidd'tPrac.  c.Saod  14;  McmfidiPi  Lmw 
of  Attomiei;  1  Chitt.  Arch.  v.  Attomiet;  aad 
especially  the  AttoT»ies'  and  SolicitorM'  Act,  6 
and  7  Vict.  c.  73.    See  Attonuy't  CertifiMk. 
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Anbaine.  See  Droit  ^Aubaine. 
Awtum  or  &oap ;  a  mode  of  selling  Ta> 
rioDt  deecriptioos  of  property,  by  a  competi- 
tioD  of  bidders  or  offerers,  under  certain  con- 
dilioDS  preTiouslj  stipulated.  These  condi- 
tion! Kt  forth  the  terms  of  the  contract  ba- 
iwtta  the  exposer  and  the  offerer  or  pur- 
chiuer.  See  More'tNota  to  Stair,  pp.  Ix.  Ixiv. 
Huq.,  ici ;  Ersk.  B.  iii.  lit,  3,  §  2,  and  note  by 
Mr  Iwy ;  BtWs  Prine.  §  130.  et  teq.,  2425, 
2430,  3d  edit.;  BeU't  Jllutt.  §  130;  Swiiit. 
ikriig.  k.  t. ;  Bnwn  on  Sale,  p.  578.  ei  »eq. ; 
Brvwh't  Sfnop.  p.  2201  ;  BaletMm  on  Aucliom; 
Sfie»,'i  Um  of  vendort  and  purchaters.  See 
alto  ArtieUt  of  Ronp. 

AnetioilMr  ;  is  the  person  who  officiates  at 
u  ■netioD.  He  puts  up  the  articles  to  sale 
it  ■  certain  price  ;  he  tails  the  offers ;  and 
decUrcs  the  purchaser  b?  knocking  down  the 
srtide  to  him.  An  auctioneer  must  take  out 
atiMDie  aonn&lly,  for  which  a  duty  is  paid 
to  Qovemment.  42  Geo.  Ill,,  c.  93,  and  other 
Stamp  Attt. 

Attditor ;  an  officer  or  agent  of  the  Crown, 
or  of  a  private  party,  or  of  a  corporation, 
«bo  examines  periodically  the  accounts  of 
■nder  officers,  tenants,  stewards,  or  bailiffs, 
ind  reports  the  state  of  their  accounts  to  his 
f  riudul.     Totnlint,  h.  t. 

Aimitor  of  the  Conrt  of  Senion ;  on  oiG- 
Mr  appointed  by  the  Crown,  to  whom  either 
sf  the  Dirisions,  or  any  Lord  Ordinary,  re- 
mit to  tax  the  costs  of  a  suit  in  which  ex- 
peDHs  are  found  due.  A  special  remit  of  the 
particnlar  account  to  tie  taxed  is  necessary ; 
and  the  auditor  returns  a  report  to  the  Judge 
or  Court  making  the  remit,  who  thereupon 
^Donnces  decree  for  the  amount  of  the  taxed 
vmunL  If  either  party  considers  himself 
agisted  by  the  report  of  the  auditor,  it  is 
Mtupetent  for  him  to  state  his  objections  to 
At  Court  or  Judge,  by  whom  they  will  be 
nmmarily  and  finally  disposed  of.  This  offi- 
cer VIS  appointed  for  the  first  time  by  the 
Crart  itself,  by  Act  of  Sederunt,  6th  February 
lS06,and  his  tees  were  settled  by  Act  of  Partia- 
wnt  50  Geo.  III.,  c.  112,  §  48.  And  by  1 
and  2  Qeo.  IV..  c.  38,  §  32,  the  ofGce  is  made 
permanent,  and  the  notnioation  is  vested  i a 
liiB  Crown  ;  the  office  to  be  held  ad  vilam  aut 
nlpwa.  Two  auditors  may  be  appointed,  if 
Kcesstr;  ;  one  for  each  Division.  The  au- 
diur  cannot  practise  before  the  Conrt,  either 
dirtctlj  or  indirectly,  under  pain  of  depriva- 
tion of  office.  If  unable  to  discharge  his 
duties  from  temporary  indisposition  or  ah- 
■ence,  the  Court  may  appoint  a  fit  person, 
tboBgh  practising  before  the  Court,  to  offi- 
ciate in  the  interim.  Prior  to  the  passing  of 
tfcaiUl.69  Geo.  lH.,c.  36  (1819),  costsin  jury 
caueswere  taxed  by  the  second  and  third  jury 
cl»rki ;  but  by  that  sUtute,  §  33,  the  auditor 
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of  the  Conrt  of  Session  is  also  appointed  au- 
ditor of  accounts  jn  jury  causes.  The  persons 
eligible  to  the  office  are  writers  to  the  Signet, 
who  hare  practised  as  such  for  not  less  than 
three  years,  and  members  of  the  incorporation 
of  solicitors  before  the  Supreme  Courts  in 
Scotland  ;  landi  Geo.  11'.,  c.  38,  §  32.  The 
auditor's  salary  is  now  fixed  by  1  and  2  Vict.,c. 
118,  §  24.  In  tlie  inferior  courts,  an  officer, 
with  the  like  powers,  is  usually  appointed  by 
the  particular  court.  See  on  the  subject  of 
thisarticle,  SiflnJ'sPt-a(;.i,118  ;  Macfarlant'i 
Jury  Praeliee,  8,  291 ;  SAaio's  Diaest;  11  5. 
62  ;  13  S.  964.     See  also  Mxpen'm. 

Augmeatatioii,  Frooesa  of;  is  a  process 
in  the  Teind  Court,  raised  by  the  minister 
of  a  parish  against  the  titular  and  herit«rs, 
for  the  purpose  of  obtaining  an  increase  of 
his  stipend.  By  stat.  48  Geo.  III.,  c.  138 
(1808),  it  is  enacted,  that  no  stipend  which 
has  been  modified  before  the  passing  of  that 
act  shall  bo  augmented  until  fifteen  years 
after  the  date  of  the  last  final  decree  of  mo- 
dification ;  and  that  all  stipends  augmeuted 
after  the  passing  of  that  act  shall  no^  be 
again  augmented  for  twenty  years;  nor  at 
any  future  period  is  a  stipend  ever  to  be  aug- 
mented until  twenty  years  after  the  date  of 
the  last  decree  of  modification.  The  same 
Btaiute  provides,  that  all  augmentations  shall 
in  future  be  modified  in  grain  or  victual,  un- 
less when  peculiar  circumstances  render  it 
necessary  to  modify  them  in  money  ;  but  al- 
though modified  in  grain,  the  stipend  is  to  be 
paid  in  money,  according  to  the  flar  prices  of 
that  year  for  which  it  is  payable.  It  is  also 
enacted  (§  17  of  this  statute),  that  in  addi- 
tion to  the  heritors,  the  minister  pursuing  a 
process  of  augmentation  shall  cite  the  moder- 
ator and  clerkofthepresbytery  of  the  bounds. 
The  summons  of  augmentation  has  two  ob- 
jects :  Jint,  The  ascertainment  or  modification, 
as  it  is  expressed,  of  a  suitable  stipend  for  the 
minister,  regard  being  had  to  the  state  of  the 
teinds  of  the  parish,  its  extent,  and  other  cir- 
cumstances ;  and,  ttcondiy.  The  allocation  or 
localliog  of  the  stipend,  so  modified,  on  the 
heritors.  There  is  also  a  conclusion  for  a 
suitable  sum  for  communion  elements ;  and 
in  his  summons  the  minister  must  state,  ai 
accurately  as  he  can,  the  number  of  the  in- 


summons  is  signed  by  the  teind  clerk,  and 
passes  the  Signet.  The  titular,  or  the  tacks- 
man of  the  teinds,  heritors,  or  liferenters,  or 
other  intromitters  with  the  teinds,  and  others 
having  interest,  are  not  cited  personally,  but 
by  the  precentor  giving  public  notice  from 
his  desk,  immediately  before  the  congrega- 
tion is  dismissed  from  the  forenoon  service, 
This  notice  specifies  the  day  in  which  tho 
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suDimonB  will  be  called  in  court,  being  Dot 
less  thftn  six  weeks  afler  the  date  of  the  first 
notice,  knilthe  notice  most  be  repeated  three 
sererai  Sundays  ;  a  certificate  to  that  effect 
being  traoamitted  to  the  pursuer's  agent. 
Notic«  in  writing  must  also  be  put  up  on  the 
principal  door  of  the  church  by  a  messenger- 
at-arms  or  by  a  constable,  who  also  transmits 
to  the  pursuer's  agent  a  certificate  to  that 
effect ;  and,  finally,  the  pursuer  must  insert 
similar  notices,  three  several  days,  in  the 
Edinburgh  Evening  Courant,  Caledonian 
Mercury,  and  Edinburgh  Advertiser  News- 
papers. When  it  is  necessary  to  call  the 
Officers  of  State  for  the  interest  of  the  Crown, 
they  are  called  on  indutia;  of  six  weeks  ;  and 
the  moderator  and  clerk  of  presbytery  are 
sufficiently  cited  by  a  letter  from  the  pursuer 
himself,  engrossed  in  the  preabytery  record, 
one  month  before  the  summons  is  called  in 
court ;  A.  S.  12(A  Nov.  1825. 

As  soon  as  the  summons  is  signeted,  the 
pursuer  must  lodge  with  the  clerk  of  court  a 
note  of  the  amount  of  the  present  stipend, 
specifying  how  it  is  paid,  ana  the  amount  of 
the  communion  elemente.  He  must  also  give 
in  a  rental  of  the  parish  (usually  called  the 
minislet's  railal),  diBtinguishing  the  rent  of 
each  heritor  as  exactly  as  he  can  ;  and  when 
the  summons  is  called,  which  is  by  calling 
list,  as  in  the  Court  of  Session,  the  case  is 
enrolled  in  the  ordinary  action  roll  of  the 
Teind  Court  (Inner-House),  when  all  con- 
cerned will  he  allowed  to  see  the  summons 
and  writings  produced  in  the  clerk's  hands, 
for  fourteen  days.  On  the  lapse  of  that  pe- 
riod the  case  may  be  again  enrolled,  when 
a  proof  will  be  allowed  of  the  rental  of  minors' 
lands,  and  the  heritors  who  are  mtyor  will  be 
held  as  confessed  on  the  minister's  rental,  un< 
less  one  or  more  of  them  take  a  day.to  depone. 
One  act  and  commission,  at  the  expense  of 
the  heritors  deponing,  is  in  that  case  extract- 
ed for  the  whole,  on  which  they  or  their  fac- 
tors may  depone ;  and  as  to  the  rental  of 
minors'  lands,  it  may  be  proved  by  a  certifi- 
cate under  the  hand  of  any  of  the  tutors  or 
curators,  without  extracting  an  act  and  com- 
mission. When  the  day  assigned  for  depo- 
ning and  proving  has  elapsed,  the  cause  may 
he  again  emollod,  to  have  the  term  for  prov- 
ing circumduced,  and  a  remit  made  to  the 
junior  Lord  Ordinary  to  prepare  a  scheme  of 
the  rental,  either  according  to  the  minister's 
rental,  if  there  has  been  no  proof,  or  accord- 
ing to  the  proof  led,  and  the  certificates  of 
rental  and  decrees  of  valuation  produced. 
And  when  the  scheme  of  the  proven  rental  (as 
it  is  technically  called)  is  prepared,  the  cause 
may  be  again  enrolled  before  tho  Teind  Court, 
when  the  parties  will  be  heard,  viva  voce,  on 
the  merits,  and  the  augmentation  granted  or 
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refused.  When  adecreemodi^ingaatipe  d 
has  been  pronounced,  it  is  declared  by  tlie 
Actof  Sederunt,  12th  Nov.  1825,  to  be  final, 
and  not  subject  to  review  in  the  Teind  Court 
by  petition  or  otherwise,  nnless  it  has  been 
pronounced  in  absence  ;  in  which  caae  a  not« 
may  be  given  in  by  the  defenders,  praying  to 
be  heard  ;  and  on  payment  of  previous  ex- 
penses the  case  may  be  reheard.  But  doubts 
have  been  lately  raised  whether  an  interlo- 
cutor of  the  Teind  Court  refusing  an  aug- 
mentation may  not  be  submitted  to  review, 
by  a  reclaiming  petition  to  the  Teind  Court. 
The  doubt  is  founded  on  the  enactment  in  the 
Judicature  Act  (1825),  that  the  ministerial 
and  discretionary  jurisdiction  of  the  Teind 
Court,  expressly  including  tho  modification 
of  stipends,  "  shall  nowise  be  altered  or  affect- 
ed by  this  act ;"  and  although  the  Teind 
Court  Act  of  Sederunt,  I2th  Not.  1825, 
plainly  contemplates  an  assimilation  of  the 
practice  of  that  Court  to  the  altered  practice 
of  the  Court  of  Session,  as  to  the  fin&lity 
of  Inner-House  interlocutors,  the  queetion 
mooted,  and  likely  soon  to  be  tried,  is  ai  to 
the  power  of  the  Court,  under  the  words  of 
tho  statute,  to  alter  the  older  practice  of  th« 
Teind  Court  by  an  Act  of  Sederunt ;  see  6 
Oeo.  IV.,  0.  120,  5  54.  When  the  decree  of 
modification  is  pronounced,  tho  Teind  Court  at 
the  sametimeremitstothe  second  junior  Lord 
Ordinary  to  prepare  aschemeoflocality;  ue., 
an  allocation  of  the  modified  stipend  on  the 
several  heritors  or  others  liable  therefor  ;  A. 
S.  Uth  Nov.  1825.  (See  LocaUiy).  Whe- 
ther the  heritors  oppose  the  augmentation  or 
not,  unless  in  very  special  circumstances,  the 
minister's  own  expenses,  at  least,  must  be 
borne  by  himself  ;  but  the  heritors  are  at  the 
sole  expense  of  the  locality,  the  common  agent 
being  authorized  to  fumiah  the  minister  with 
an  extract  of  the  decree  of  locality,  interim 
or  final,  at  the  common  expense;  A.  S.  &t& 
July  1809.  As  to  the  mode  of  applying  for 
the  benefit  of  the  statutes  50  Oeo.  III.,  c.  84, 
and  6  Goo.  IV.,  e.  52,  for  improving  small 
stipends,  and  making  allowances  in  lieu  of 
manses  and  glebes,  seo  Smaii  Stipend;  and 
see  on  the  subject  of  tho  present  article,  More'i 
Notes  on  Stair,  pp.  xciii.  ccxxxvii. ;  Erst.  B. 
i.  tit.  5,  S  21,  «f  seq.,  and  B.  ii.  tit.  10,  $  4€ ; 
Ivory's  Form  of  Process,  ii,  444,  et  teq. ;  B^ 
veridge,  ii.  729,  tt  seg.;  Jurid.  Stiilcs,  iii.  485,  at 
seq.;  C<mnellonTilhes,ii.8B,etteq.;  BTUKm'sS;/- 
nop.  p.  2313;  Shaw's  Digest.  See  Temds.  Tei.ul 
Court.   Stipead. 

AnthoT  ;  in  Scots  law,  signifies  the  person 
from  whom  a  proprietor  has  purchased  or 
acquired  property  by  singular  titles,  as  «oa- 
traidistingnished  from  an  ancestor,  from  whom 
the  property  has  come  by  dc-scent.  Srtk.  B. 
ii.  t.  7,  5  1.     See  AneesUtr. 
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Antiionhxp.  See  Uterarp  Properta. 
AstO  de  ft ;  or  AtUo  da  Fa  (Aei  of  Faith)  ; 
m  the  public  aad  solemn  reading  of  extracts 
froni  the  trials  promoted  by  the  Inquisition, 
utd  of  tbe  sent«nces,  condemnatory  or  of 
uqnittal,  pronounced  by  the  judge  of  tbat 
IribanaL  The  offenders,  or  their  bones  or 
effigies,  were  present  at  this  ceremony.  The 
civd  and  criminal  authorities  of  the  place 
were  also  present,  into  vbow  hands  the  of- 
fenden  were  delivered  for  punishment.  See 
E»m.  BriL,  voce  Act  o/ Faith. 

Anil  of  Karriage ;  was  the  sum  former- 
Ij  payable  to  the  auperior  by  the  heir  of  a 
dtceued  ward  raasal,  on  his  becoming  mar- 
ritgeable.  Marriage  was  a  casualty  in  ward- 
holding,  which  entitled  the  ward  superior  to 
reeeiTe  from  the  heir  of  his  former  Taasal  a 
ctrtaio  sum  as  the  Talue  (avail)  or  tax  due 
on  bis  marriage.  Anciently,  this  casualty 
affected  minor  heirs  only,  who,  after  puberty, 
refiued  to  marry  upon  the  superior's  requisi- 
tim ;  but  afterwards  the  single  avail  became 
due,  though  the  heir  had  been  m^or  at  the 
death  of  hia  ancestor,  and  had  died,  neither 
wuried,  nor  required  to  marry,  by  the  su- 
perior. The  avail  was  not  due  where  the 
Iteir  was  married  before  the  ancestor's  death, 
orwbere  he  died  before  puberty.  The  single 
sTail  was  fixed  by  the  Court  of  Session,  in 
1674,  at  three  years'  rent  of  the  vassal's  es- 
tate ;  bat  it  was  afterwards  reduced  to  two 
yean'  rent.  The  double  avail  was  due  where 
lli«  mperior  offered  a  wife  to  the  heir,  in  every 
rupeet  his  equal,  who  publicly  declared  her 
readineas  to  marry  him,  but  whom  he  refused 
la  marry,  and  married  another.  At  first,  the 
doable  avail  was  estimated  at  two  single 
tiuls ;  but  it  is  probable  that,  had  it  been 
qoMtieiied,  it  would  have  been  reduced  to 
three  jean*  freo  rent  of  the  vassal's  estate, 
b  eMimating  the  amount  of  the  avail,  not 
only  the  ward  eeUte,  but  the  whole  other  free 
Ntate  of  the  vaasal,  was  brought  tn  eomputo, 
M  it  stood  at  the  period  when  he  became  mar- 
riigeable.  The  act  20  Goo.  II.,  c.  50,  abo- 
lithing  ward-holding,  put  an  end  to  this  exac- 
tioD.  See  Stair,  B.  ii.  tit.  4,  §  47,  and 
Mtr^t  XoUs,  p.  ecviii. ;  ErgJc  B.  ii.  tit.  5,  § 
18,  a  uq.;  Bank.  i.  637,  d  seq. 

Annge ;  a  term  used  iu  commerce  and 
navigation  to  signify  a  contribution  made  by 
1^  emerv  of  tbe  ^ip,  freight  and  goods  on 
bovd,  or  the  insurers  of  these,  in  proportion 
to  their  respective  interests,  towards  any  par- 
tknlar  loss  or  expense  sustained  for  the  go- 
Mnl  safety  of  the  ship  and  cargo.  This  is 
the  original  and  proper  meaning  of  average; 
lad  in  thissense  it  is  commonly  called  trnteroi, 
or  ^Mi  average,  as  falling  generally,  or  on 
Ibe  gnus  amount  of  ship,  cargo,  and  freight ; 
M'l  C<m.  vol.  i-  p.  &83, 5th  edit.     This  con- 


tribution was  estabtisbed  by  the  Rhodian  law, 
and  prevails  in  every  commercial  nation. 
Passengers  on  board,  with  the  apparel,  jewels, 
&c.,  of  their  persons,  seamen's  wages  and  pro- 
visions, suffer  no  part  of  the  general  average. 
G-oods  thrown  overboard  are  estimated  (in 
later  times)  at  the  price  they  would  have 
brought  at  the  port  of  delivery,  freight,  du- 
ties, &c.  deducted.     Bee  ContribvlioK. 

Particular  Average,  is  used  to  denote  a  loss 
for  which  no  relief  can  be  had  by  general 
contribution ;  e.g.,  the  loss  of  an  anchor,  the 
accidental  loss  of  any  part  of  the  ship  or  cargo 
washed  from  the  deck,  &c.     B^'s  Com.  ib. 

Petty  Average*,  are  the  accustomed  duties 
of  anchorage,  pilotage,  &c.,  which,  when  they 
occur  in  tlie  usual  course  of  tbe  voyage,  are 
not  considered  as  a  lots,  hut  as  part  of  the 
necessary  expense ;  BdPi  Com.  ib.  p.  567  ; 
but  if  incurred  for  any  extraordinary  pur- 
pose, or  to  avoid  impending  danger,  they  are 
regarded  as  a  loss  includible  within  gross 
average.  Enk.  B.  iii.  t.  3,  §  17  ;  Be«'»  Priiic. 
3d  edit.  S  437,  et  teq. ;  Hhut.  ib.  See  OiUt- 
»ion  of  Shipt.  And  on  tbe  subject  of  this  ar- 
ticle generally,  consult  Pari  on  Insurance,  c. 
vil.;  MankaU,  B.  i.  c.  12,  §  7;  Stevens  on 
Average;  Beneekeon  Indemnity;  Abbot  on  Ship- 
ping, part  3,  0.  8. 

ATwage  Bond ;  is  a  deed  which  it  is  usual 
for  the  parties  liable  to  a  general  average  to 
execute,  empowering  an  arbiter  to  ascertain 
the  value  of  the  property  tost,  and  to  fix  the 
proportion  of  the  loss  which  each  proprietor 
shall  boar.  See  Jurid.  Sti/let,  vol.  ii.  p.  554, 
2d  edit. ;  Smith's  Maritime  Practice,  p.  144. 

Averia.  In  the  Regiam  Majestatem,  this 
word  signifies  the  best  animal,  which,  in  law, 
was  given  by  a  husbandman  to  his  master  as 
an  hereidde. 

AT«nseiit;  in  Scotch  judicial  proceedings, 
is  a  statement  in  point  of  fact,  which  the  party 
making  it  is  understood  to  be  prepared  to 
prove.  The  word  seems  to  have  a  different 
meaning  in  English  law.  See  Tomlin^  Law 
Diet. 

Averaio.  Sale  per  aversionem,  means  sale 
by  the  b^k;  as,  all  the  wine  in  one's  cellar. 
Stair,  B.  i.  tit.  15,  §  17  ;  Bank.  vol.  i.  p.  419. 

Avuandvm.  To  make  avizandum  with  a 
process,  or  part  of  it,  is  to  take  it  fi-om  the 
public  court  to  the  private  consideration  of 
the  judge.  When  a  Lord  Ordinary  in  the 
Court  of  Session,  either  after  hearing  parties, 
or,  of  consent,  without  a  debate,  ia  called 
upon  to  pronounce  his  decision,  and,  in  place 
of  doing  BO  de  piano  in  open  court,  takes  time 
to  consider,  be  makes  avizandum  with  the 
process  and  debate,  if  there  has  been  one, 
and  a  formal  interlocutor  to  that  efi'ect  is  in 
such  cases  written  out.-  The  process  is  then 
transmitted  to  him  bv  (lie  clerk  ;  and,  after 
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coniideriag  it,  the  liord  Ordinary  iasuea  his 
decision  in  the  usual  form.  Prior  to  the 
changes  ID troduced  by  13  and  14  Vict.,c.  36, 
when  the  paitiea  had  Hnatl;  adjusted  their 
ftTerments  and  answers,  and  were  prepared  to 
close  the  record,  the  cause  was  enrolled  be- 
fore the  Lord  Ordinary,  who  made  avizan- 
dum with  it,  with  the  view  of  seeing  how  far 
the  averments  of  the  parties  met  each  other, 
snd  that  the  record  was  in  a  fit  shape  for 
beiiig  closed,  a  formal  interlocutor  making 
avizandum  being  also  written  hy  the  clerk; 
and  the  Lord  Ordinary  having  gatisSed  him- 
self that  the  record  was  correctly  framed,  re- 
turned the  case  from  avizandum,  and  ordered 
itlobe  enrolled,  for  the  purpose  of  closing  the 
record,  as  more  particularly  explained  voce 
Record.  This  form  of  procedure  is  now  en- 
tirely abolished,  except  in  actions  of  multiple- 
poinding  and  other  processes  of  competition, 
which  are  still  regulated  by  the  former  rule ; 
and  the  revised  papers  are  now  simply  trans- 
mitted to  the  Lord  Ordinary  by  the  clerk, 
without  any  enrolment  or  formal  interlocutor 
for  the  purpose.  With  incidental  proceed- 
ings, such  as  reports  ordered  by  himself  for 
his  own  information,  the  Lord  Ordinary 
osually  makes  avizandum.  In  consistorial 
actions  also  he  makes  avizandum  with  the 
summons,  in  order  to  consider  and  dispose  of 
the  relevancy  of  the  averments  before  allow- 
ing proof.  See  Record;  Great  Aviamdum; 
Stair,  B.  ir.  t.  2,  §  9  ;  L  20,  §  20 ;  t.  43,  $ 
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12 ;  Bank.  i.  675  ;  Sfiand't  Pme.  334,  338, 
341,360;  SkamPg  Dip.  of  Court  of  Stttion  Act  ; 
Mac/arlane'i  Jury  Prac.  34.  For  forms  ob- 
served in  Sheriff  Courts,  see  Bardafi  Sherif 
Court  Prac. 

AtqIuo  ;  lakes  place  where  lands  are,  by 
an  inundation  or  current,  separated  from  the 
property  to  which  they  originally  belonged, 
and  added  to  the  lands  of  another  person  ; 
or  where  a  river  changes  its  course,  and,  in 
place  of  continuing  to  run  between  two  pro- 
perties, cuts  off  part  of  one,  and  joins  it  to  the 
other.  The  property  of  the  part  thus  sepa- 
rated continues  in  the  original  proprietor  ;  in 
which  respect  the  term  aiJtUtio  may  be  con- 
trasted with  the  term  aUufio,  by  which  an 
addition  is  insensibly  made  to  a  property  bj 
the  gradual  washing  down  of  a  river,  and 
which  addition  l)ecomeB  the  property  of  the 
owner  of  the  lands  to  which  the  addition  is 
made.  Ertk.  B.  ii.  tit.  1,  §  14  ;  Bank.  i.  506  ; 
Bdl't  Princ.  3d  edit,  g  93«.     See  AUuvio. 

Avononliu ;  the  mother-brother,  but  some- 
times taken  for  the  father-brother.  Skestt,  K  L 

Award;  is  properly  an  English  law  term, 
signifying  the  judgment  or  determination  of 
an  arbiter.  It  is  sometimes  used  in  Scotland, 
but  improperly,  to  signify  a  decree -arbitral ; 
for  the  award  of  an  English  arbiter,  and  tba 
decree-arbitral  of  a  Scoich  arbiter,  are  not  in 
all  respects  analogous.  Erst.  B.  iv.  t.  3,  § 
21  ;  Beffi  Com.  it.  304,  326,  5th  edit  Sm 
Arbitration. 
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Baok-Bond;  ia  a  deed  attaching  a  qualifi- 
cation or  condition  to  the  terms  of  a  convey- 
ance or  other  instrument.  This  deed  is  used 
when  particular  circumstances  render  it  ne- 
cessary to  express  in  a  separate  form  the  li- 
mitations or  qualifications  of  a  right.  Stair, 
B.  i.  tit.  10,  §  16  ;  B.  ii.  tit.  10,  j  6  ;  B.  iii. 
tit.  1,5  21;  Bank.  vol.  ii.  pp.  95, 196  ;  Belfg 
Com.  vol.  i.  p.  34,  672;  vol.  ii.  pp. 211, 240, 
5th  edit.;  Brown's  Syaop.  p.  1527;  Jurid. 
iS'yfM,  3d  edit.  voL  ii.  p.  101,  et  teq. ;  vol.  iii. 
p.  682.     See  Absolute  Disposition. 

Buk-Taok  ;  was  a  tack  connected  with 
wadsets,  whereby  the  actual  possession  of  the 
wadset  lands  was  continued,  or  returned,  to 
the  proprietor  or  revei'ser,  on  payment  of  a 
rent  corresponding  to  the  interest  of  the  loan. 
Where  the  wadset  was  accompanied  by  such 
a  back-tack,  it  was  termed  an  improper  wad- 
set. Stair,  B.  ii.  tit.  10,  §  11  ;  ffrsk.B.  ii.tit. 
8,  5  28;  Bank.  vol.  ii.  p.  128,  et  aeg.; 
Jurid.  Stt/les,  2d  edit.  vol.  i.  p.  641.  See 
flTadset. 


Backing  a  Warrant  Where  a  warrant 
for  apprehending  a  person  is  granted  in  one 
jurisdictitm,  and  comes  to  be  executed  in 
another,  the  judge  ordinary  of  the  bounds,  or 
a  justice  of  the  peace,  if  otherwise  competent, 
must  concur  in  authorizing  hisoCBcera  to  aid 
the  person  possessed  of  the  original  warrant 
in  carrying  it  into  execution.  This  autho- 
rity is  given  by  indorsing  or  backing  th« 
warrant,  as  it  is  termed,  which  is  then  exe- 
cuted by  an  officer  of  the  jurisdiction  whore 
the  indorsement  was  made.  See  Hume,  ii. 
78  ;  Alison's  Prac.  125.  The  remedy  of  in- 
dorsement of  a  warrant  applies,  where  tbe 
offender  has  made  his  escape  out  of  one  part 
of  the  United  Kingdom  into  another,  or  out 
of  any  other  part  of  Her  Majesty's  dominioni 
into  the  United  Kingdom,  and  vice  versa; 
13  Geo.  III.,  c  31  ;  45  Geo.  III.,  o.  92  ;  54 
Geo.  III.,  c.  186  ;  6  and  7  Vict.,  c.  34  ;  but, 
in  such  cases,  oath  to  the  authenticity  of  the 
warrant  must  be  made  by  the  bearer  before 
the  magistrate  to  whom  he  applies.     The 
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Tiling  sUtDto  on  this  point,  13  Geo.  III.,  c. 
31,  tppliet  only  where  the  object  of  the  ap- 
prtkension  is  to  bring  the  offender  to  trial, 
iej  officer  may  convey  a  prisoner  to  gaol,  or 
before  a  magistrate,  through  any  connty  ad- 
joining to  that  oTer  which  sach  magistrate 
pMessea  jurisdiction,  or  to  that  where  the 
pel  is  situated,  in  the  same  way  as  if  he  were 
tE  officer  of  the  county  throagh  which  he 
luj  M  pus,  and  as  if  the  warrant  had  been 
gruted  or  indorsed  by  a  magistrate  of  such 
nwnty ;  11  Gm.  IV.,  and  1  WUL  IV.,  c.  37, 
j  6.  Farther,  it  is  provided  by  1  and  2  Vict. 
(.  119,  $  25,  that  a  criminal  warrant,  granted 
br  a  SmH/ against  one  charge^i  with  com- 
miUiDg  a  criine  within  his  jurisdiction,  is 
Rffieient  for  his  apprehension  within  another 
eoonty,  and  without  indonatian,  if  executed 
b;  s  messenger-at-armt  or  an  officer  of  the 
nnrt  where  it  was  issaed.  The  apprehen- 
■ion  of  French  criminals  found  within  the 
Bri^  dominions  is  regulated  by  6  and  7 
Vid,e.7o.  The  act  6  and  7  Vict.,  c.  76, 
pKTides  for  the  mutual  delivering  up  of  par- 
tia  fonod  in  this  country  or  in  the  United 
Stites  of  America,  and  charged  with  having 
committed  certain  specified  offences  within 
Ika  jnriBdiction  of  the  other  power.  See  on 
th*  ubject  of  this  article,  WKay  v.  11' Adam, 
Jbuo  16, 1854 ;  1  Irvine,  407,  and  catu  there 
attd.    See  also  Bail. 

Btgisuuit'l  Soil;  was  the  rent  roll  of 
benefice*  in  Scotland  made  up  by  Benemundus 
Jt  yitd,  vulgarly  called  Bagimont,  who  wae 
caplefed,  in  the  reign  of  Alexauder  III. 
[ut.  1275),  to  collect  the  tenth  of  benefices. 
Skem'i  account  of  this  roll  is  erroneous. 
Sm  BaiUt'  Annaia,  vol.  iii.  p.  200 ;  Bank.  ii. 
53;  SkeMe,h.t. 

Bail ;  is  the  security  given  for  the  appear- 
tntc  of  a  person  accused  of  a  crime.  Persons 
committed  or  about  to  be  committed, for  trial, 
tn  entitled,  nnder  the  act  1701,  c.  6,  to  be 
libertted  on  bail,  provided  the  crime  charged 
■gaiut  them  is  not  capital.  And  in  extra- 
ordu&ry  circDmstances  the  Court  of  Justi- 
ciary may  take  bail  even  in  capital  cases ; 
ifMc,  ii.  9Q,etteg.  It  is  competent,  too, 
for  the  Lord  Advocate,  in  cases  clearly  capi- 
tal, to  consent  to  bail ;  but  such  bail  may  be 
bedatanyamount  he  pleases;  AliMn'sPrac. 
167.  The  sUt.  9  Gen.  II.  e.,  35,  §  35,  also 
uiborites  bail  to  be  taken  for  officers  of  the 
cutJHBs  or  excise,  and  those  assisting  them, 
■ben,  in  the  execntion  of  their  duty,  they 
ban  killed  or  wounded  any  one,  aodtliereby 
Hposed  themselves  to  a  capital  charge.  Tlie 
■me  is  the  case  where  persons  have  been 
killed  or  wuunded  on  board  a  vessel,  which 
liu  rtfosed  to  submit  to  seizure  or  exaniina- 
tWD  by  a  vessel  of  the  roval  navy  or  revenue  ; 
Mfi».///.,ie«.2,c.47',§23;  AIGto.IIL, 
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8.  2,  c.  66,  §  36.  By  5  and  6  Will.  IV.,  c. 
73,  no  person  committed  for  trial  for  an  of- 
fence, the  punishment  of  which  is,  by  2  and 
3  Will.  IV.,  c  123,eoramnted  from  death  in- 
to transportation  for  life,  is  entitled  to  bail, 
llieCourtof  Justiciary  ,however,havingpower 
to  admit  to  bail.  And  by  7  Will.  IV.,  and 
1  Vict.,  e.  36,  persons  accused  of  high  crimes 
and  oS'ences  against  the  Post-OOice  laws  can- 
not insist  on  bail ;  but  hail,  even  in  these 
cases,  may  be  accepted,  with  consent  of  the 
lublie  prosecutor,  or  at  the  discretion  of  the 
jords  of  Justiciary  or  of  the  Sheriff;  See 
Bdl'i  Nolet  on  Hume,  158.  The  application 
for  liberation  on  bail  ought  to  he  made  in 

iting,  and  may  be  addressed  to  the  judge 
committer,  or  to  the  Commissioners  of  Justi- 
ciary, or  other  judge  competent  to  try  for  the 
crime.  The  magistrate  must,  within  twenty- 
four  hours  after  the  petition  comes  into  his 
hands,  determine  wjiether  the  crime  be  bail- 
able, and  fix  tlie  amount  of  the  bail,  unless 
B  necessary,  on  a  charge  for  sedition, 
to  correspond  with  the  Lord  Advocate,  in 
order  to  ascertain  whether  be  means  to  apply 
for  extension  of  the  amount  of  the  bail ;  in 
which  case,  it  is  thought  that  time  for  cor- 
respondence will  be  allowed  ;  Andrew  v.  Jfur- 
AxA,  June  20,  1806,  Hume,  ii.  p.  93;  but 
see  AliMon'g  Prae,  172.  On  the  requisite  bail 
being  found,  the  magistrate  is  bound  imme- 
diately to  liberate  the  prisoner.  A  failure 
in  any  part  of  the  magistrate's  duty  subjecta 
him  to  an  action  for  wrongous  imprisonment; 
1701,  c.  6.  It  is  the  duty  of  the  clerk,  and 
not  of  the  magistrate,  to  determine  the  suffi- 
ciency of  the  cautioner. 

By  39  Qeo.  III.,  c.  49,  the  maximum  for 
bail  is  fixed  for  L.1200  sterling  for  a  noble- 
man, L.600  for  a  landed  gentleman,  L.300  for 
any  other  gentleman,  burgess,  or  householder, 
and  L.60  for  any  inferior  person  ;  and,  on  a 
charge  of  sedition,  any  of  the  Lords  of  Justi- 
ciary,on  an  application  from  the  Lord  Advo- 
cate, may  extend  the  bail  to  such  sum  as  may 
be  thought  proper  in  the  circumstances  of 
the  case.  Some  of  the  revenue  statutes  fix 
particular  hail  for  offences  ngainst  the  re- 
venue laws.  See  24  Geo.  III.,  c.  47  ;  42  Geo. 
III.,  c.  82 ;  15  Geo.  III.,  c.  121.  The  bail 
found  is,  that  the  person  admitted  to  bail 
shall  appear  and  answer  to  any  libel  for  the 
offence  charged,  which  shall  be  raised  within 
six  months  after  the  date  of  the  bail-bond  ; 
and  if  the  trial  is  to  proceed  in  an  inferior 
court,  and  the  party  fail  to  sppear,  the  bail- 
bond  isdeclared  forfeited, and  warrantgranted 
for  apprehending  him,  inferior  judges  having 
no  power  to  outiaw  for  non-appearance ;  Hume, 
ii.  p.  69.  As  soon  as  the  prisoner  is  remitted 
to  an  asaize,  the  privilege  of  bait  ceases ;  but 
he  may  still  receive  that  indulgence  there- 
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after,  if  the  prosecutor,  in  epeeiat  cireuni' 
stances,  consent,  and  under  sucli  penalty  as 
the  Court  may  fix  beyond  the  atatalorj  sum ; 
ffume,  ii.  94.  Where  persons  are  appre- 
hended in  Scotland  on  a  warrant,  indorsed 
in  terms  of  the  13  Geo.  III.,  c.  31,  or  44 
Geo.  III.,  c.  92  (see  Backing  a  Warrant),  for 
crimes  committed  in  other  parts  of  the  United 
Kingdom,  and  brought  before  the  judge  who 
indorses  the  warrant,  he  may,  if  Uie  offence 
be  bailable,  take  bail  for  the  person  accused, 
in  the  same  manner  as  the  judge  who  issDod 
the  warrant  might  have  done.  If  the  offence 
charged  be  not  bailable,  the  judge  who  grants 
the  original  warrant  must  write  on  the  face 
of  it,  "  not  bailable  ,*"  and,  where  these  words 
are  not  written,  the  judge  before  whom  tfae 
offender  is  brought,  under  the  indorsed  war- 
rant, may  admit  him  to  bail ;  45  Geo.  III., 
c.  29,  §§  1  and  2.  See  also  Ersk.  B.  iv.  tit. 
4,  §  66,  and  note,  §  31,  and  note ;  Bant.  vol. 
i.  p.  468  ;  Bdh  Com.  vol.  i.  p.  380  ;  vol.  ii. 
566;  BeU't  Princ.  §  2035;  Swint.  Abridg. 
h.  t. ;  Hvtch.  Justice  of  Peace,  vol.  i.  p,  462, 
2d  edit.;  Tait's  JmUcc  of  Peace,  A.  I.;  Blair's 
Justice  of  Feaei,  h.  t, ;  Jurid.  Styles,  3d  edit. 
vol.  ii.  p.  93  and  614  ;  Alison's  Prac.  160,  d 
seq.  Provision  is  made  for  the  liberation  of 
a  peer  upon  bail,  by  6  Geo.  IV.  c.  66. 

Bail  in  Civil  Actions.     See  Caution. 

Bailiaiy,  Lett«r  of;  is  a  commission,  by 
which  an  heritable  proprietor,  entitled  to 
grant  such  a  commission,  appoints  a  baron- 
bailie,  with  the  usual  powers  to  hold  courts, 
appoint  officers  under  him,  &C.  See  Jurid. 
Styles,  ii.  p.  269,  3d  edit. ;  Ersk.  B.  ii.  tit.  3, 
5  33,  et  seq. ;  BeWs  Princ.  §  764,  770 ;  Brown's 
Synop.f.  1104. 

Bailie ;  a  magistrate  ;  also  an  offiG«r  ap- 
pointed by  a  precept  of  sasine  to  give  infeft- 
ment  in  land. 

1.  A  ifagistraic-^The  bailie  of  a  burgh, 
whether  a  royal  burgh  or  a  burgh  of  barony, 
is  a  magistrate  possessed  of  certain  jurisdic- 
tion by  common  law  as  well  as  by  statute. 
Thus,  at  common  law,  he  is  held  to  possess 
the  same  power  within  his  t«rritory  as  the 
sheriff  in  his  county  ;  and  by  special  statute. 
1644,  c.  33,  1668,  c.  6,  the  provost  and 
bailies  of  royal  burghs  have  power  to  value 
and  sell  ruinous  houses  to  the  highest  offerer. 
Their  criminal  jurisdiction  extends  to  petty 
riots  ;  but  none  except  the  magistrates  of  the 
burghs  of  Edinburgh,  Stirling,  and  Perth, 
have  jurisdiction  in  bloodwits.  The  chief 
magistrate  of  the  burgh  is  named  in  all  com- 
missions of  the  peace.  By  3  and  4  W  ill.  IV . 
G.  76,  when  any  of  the  bailies  go  out  at  the 
annual  retirement  of  a  third  of  the  council- 
lors, their  places  are  directed  to  be  supplied 
from  the  counciUors,  on  the  third  day  after 
the  election  of  the  council,  by  a  plurality  of 
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voices  in  the  council,  tfae  first  attending  ma- 
gistrate having  A  casting  vote  in  cases  of 
equality.  The  newly-elected  bailie  is  gene- 
rally made  lowest  in  rank.  Ersk.  B.  i.  tit.  4, 
§  21.   See  Bwah,  Royai. 

The  Bailie  of  the  Ahbey,  is  appointed  by  tfae 
Duke  of  Hamilton  as  heritable  keeper  of 
the  palace  of  Holyroodhonse,  and  has  ju- 
risdiction in  all  civil  debts  contracted  witfaio 
the  precincts  of  the  Sanctuary.  BdFi  Com. 
ii.  573. 

2.  An  o^cer  appointed  by  preset  (f  satine  to 
give  infeftment. — Anciently  any  person  might 
have  been  named  as  bailie  to  give  infeftment ; 
but  by  1606,  c.  16,  all  sasines  on  precepts 
from  Chancery  in  favour  of  heirs,  upon  re- 
tours,  are  ordered  to  be  given  by  the  sheriff 
as  bailie  ;  because,  when  an  heir  is  to  enter 
by  retour  to  lands  held  of  the  Crown,  he  be- 
comes debtor  to  the  Crown ;  and  it  is  the 
duty  of  the  sheriff,  aa  the  Ring's  bailie,  to 
receive  payment,  or  to  take  security  for  tfae 
casualties  due  on  the  heir's  entry-  In  every 
other  case,  any  person  may  be  bailie ;  and 
the  precept,  althougb  blank  in  the  tuilie's 
name,  is  a  sufficient  warrant  for  any  person 
to  perform  the  office.  At  the  same  time, 
were  there  reason  to  suspect  fraud,  the  court 
would  allow  an  investigation  to  ascertain  the 
authority  under  which  infefttnent  had  been 
given.  The  blank  in  the  precept  of  sasine 
is  not  filled  up  after  the  office  is  exercised. 
Ersk.  ii.  t.  3,  5  33.     See  Precept  of  Saline. 

Bailiff;  in  English  law,  is  a  keeper  or  sn- 
perintendeat.  Bailiffs  of  sheriffs  sre  officers 
appointed  by  the  sheriff  to  execute  all  pro- 
oessoB  directed  to  him.  Bailiffs  of  manors  ^re 
stewards  appointed  by  the  lord  to  superintend 
the  manor.     Tomtins'  Diet.,  h.  t. 

Bailment ;  an  English  law  term,  defined 
to  be,  "  a  delivery  of  goods  for  a  partieolar 
purpose,  npon  a  contract,  express  or  implied, 
that  the  purpose  shall  be  carried  into  effect, 
and  that,  when  that  is  done,  the  goods  shall 
be  restored  by  the  bailee,  or  person  to  whem 
they  are  delivered,  te  the  owner  or  bailor,  or 
according  to  its  directions."  Tomiin^  Diet., 
h.  I.     WItarton's  Lex. ;  Story  on  Baiiments. 

Bairman ;  a  dyvour  or  bankrupt.  Skene, 
h.  I.     See  Dyvour. 

Bairns ;  according  to  Erskine, "  u  a  known 
term  used  to  denote  one's  whole  issue."  In 
destinations  of  heritage  to  the  heirs  and  hainu 
if  a  marriage,  the  estate  is  carried  to  the 
eldest  son.  On  the  other  band,  when  the 
word  heirs  is  left  out,  and  the  deetination  ia 
U>  "the  ^tm«,*'orto  "the  bairns  and  Ml- 
dren,"  all  the  children  succeed  equally.  The 
term  "  heirs  and  bairns,"  or  "  baimt,"  in  de^ 
tinatioDB  of  moveables,  leaves  the  ordinary 
rule  of  law  to  take  effect,  whereby,  in  movfr 
able   iuccetsion,  all   the   children   bdcomA 
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equalljr.  Enk.  B.  iii.  tit  8,  $  46;  Bell's 
Princ  3d  edit.  §  1961 ;  Sand/ord  on  Herit- 
age Sueeemon,  i.  173,  et  »eq.  Menttes  on 
Cmixyaneing.      See    Destination.   Stirs   and 

B^nu'  Fart  of  Oear ;  or  legittm ;  is  the 
iluire  of  the  father's  free  moTeable  property, 
to  vhieh,  on  the  father's  death,  the  children 
are  entitled  by  taw.     See  Legitim. 

BalUviu;  abailiff, bailie, or jndge.  Skene, 
k.t. 

Banent ;  is  a  knight  made  in  the  field  of 
battle.  Banerets  created  by  the  King  under 
the  royal  standard  in  battle  take  precedence 
of  baroneta.  Tomlint,  h,  t.,  and  Skene,  vom 
Banrmks, 

Buuhment ;  the  pnnisbiiient  of  exile  from 
Scotland,  inflicted  on  persona  convicted  of 
Nftain  Crimea  (comparatively  fev  in  num- 
ber, and  in  a  great  degree  obsolete),  for  which 
that  ponishment  is  provided  by  special  sta- 
tute ;  11  Geo.  IV.  and  1  Will.  IV.,  c.  3?  ; 
iJi*m'*  Prae.  63, 669.     See  Transportation. 

Bank ;  in  English  common  law,  is  usually 
taken  for  a  seat  or  bench  of  judgment. 

Bask ;  the  place  or  office  where  a  corpo- 
ntion  or  company  of  money-dealers  carry  on 
their  bosinesa,  'She  term  also  applies  to  the 
corporation  itself;  and  in  this  sense  banks 
are  taid  to  be  either  pnblic  or  private.  Pub- 
lic banks  may  be  coastituted  by  act  of  Far- 
lianent,  or  by  charter  from  the  King.  The 
constitution  of  the  company,  its  office-bearers, 
extent  of  capital,  and  the  rights  of  the  part- 
ners, mnst  depend  upon  the  powers  conferred 
b;  the  Crown  or  by  Parliament,  and  on  the 
bye-laws  which  the  corporation  may  frame, 
or  on  the  conditions  of  the  original  contract. 
la  banks  instituted  by  act  of  Parliament  the 
parbiers  are  sometimes  relieved  from  liability 
beyond  the  value  of  their  respective  shares ; 
•rhereaa  the  partners  in  other  banks,  like 
tbe  partners  in  a  private  trading  company, 
incur  an  nnlimited  responsibility  for  the 
debti  of  the  bank.  See  Joint  Stock-Cim- 
fonitt.  The  older  chartered  banks  in  Scot- 
Uwlare, 

1.  The  Bank  of  Scotland,  erected  by  a 
private  act  of  the  Scotch  Parliament  (July 
17,  1695),  with  a  capital  of  L.1,200,000 
Sccte  (Ij.100,000  sterling),  increased  by  ae- 
nnl  British  atatutes  (the  last  of  which  is 
«  Geo.  III.,  c.  23)  to  L.l,500,OOO  sterling. 
The  sharea  are  declared  assignable,  the  trans- 
fm  being  entered  in  a  book  subscribed  by 
the  assignor  and  assignee.  They  are  also  dis- 
pwable  by  will  entered  in  the  book  of  trans- 
fer! without  confirmation  ;  and  they  may  be 
(rsnnnitted  "  by  adjudication,  or  other  legal 
CMvejance,  in  favour  of  one  person  allenarly, 
'ho,  in  like  manner,  shall  succeed  to  be  a 
partnerinbispredeoessor'splace ;  sothatthe 
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foresaid  sums  of  subscription  may  neither  be 
taken  out  of  the  stock,  nor  parcelled  among 
more  persons  by  legal  diligence,  in  any  sort 
to  the  diminishing  or  disturbing  of  the  stock 
of  the  said  company  and  good  order  thereof." 
On  the  bankruptcy  or  forfeiture  of  a  share- 
holder, the  governor  and  directors  may  order 
his  share  to  be  sold  by  public  roup,  af^r  such 
intimations  as  are  prescribed  for  the  sole  of 
bankrupt  lands.  The  act  does  not  say  whe- 
ther the  stock  is  to  be  heritable  or  moveable. 

2.  The  Royal  Bant  of  Scotland,  erected  by 
charter,  in  pursuance  of  6  Geo.  I.,  c.  20. 
The  stock  of  this  bank  is  declared  moveable, 
descendible  to  executors,  but  not  liable  to  ar- 
restment or  attachment.  By  a  bye-law,  no 
proprietor  can  transfer,  but  in  presence  of 
the  Court  of  Directon,  who  may  stop  the 
transfer  until  he  finds  security  for  what  he 
owes  the  bank. 

3.  The  British  Linen  Company  was  erected 
into  a  body  corporate,  by  charter,  in  1746. 
The  shares  are  declared  of  the  nature  of  per- 
sonal estate,  and  to  be  transferred  by  certain 
forms.  The  charter  was  confirmed  and  en- 
larged in  1806,  by  a  charter  from  Geo.  III. 
Nothing  is  said  in  the  charter  as  to  the  mode 
of  attaching  the  stock. 

In  addition  to  these  there  are  now  other 
banks  in  Scotland,  on  which  certain  privi- 
leges have  been  conferred  by  charter ;  such 
are,  The  Commercial  Bauk  of  Scotland,  The 
National  Bank,  and  some  others;  but  those 
charters  do  not  afiect  the  responsibility  of  the 
partners  of  these  establishments  for  the  debts 
and  obligations  of  the  company.  By  7  Geo. 
IV.,  c.  67,  it  isenacted,  that  joint  stock  bank- 
ing companies  may  sue  and  be  sued  in  name 
of  their  manager  or  other  principal  officer, 
on  condition  of  their  giving  in  to  the  Stamp- 
Office  annual  returns,  upon  oath,  of  the  name 
of  the  firm,  of  the  names  of  the  individual 
members,  and  of  their  manager ;  and  of  giv- 
ing, in  the  course  of  the  year,  an  account  of 
any  persons  ceasing  to  be  members  or  officers, 
and  of  those  entering  in  their  stead.  As  to 
other  regulations  affecting  banks,  see  the 
statutes  3  and  4  Will.  IV.,  c.  83  (1833) ; 
4  and  5  Via.,  c.  50  (1841),  and  8  and  » 
Vict.,  c.  38,  (1645) ;  See  Joint-Stack  Com- 
panies. 

Bulk  Stock ;  is  the  capital  of  a  bank  di- 
vided into  shares,  according  to  the  original 
constitution  of  the  company.  These  shares 
are  held  by  the  partners  of  the  bank,  and 
may  be  disposed  of,  and  are  transferred  by 
an  entry  in  the  books  of  the  bank,  nnder  such 
forms  as  may  have  been  prescribed  by  the 
contract  or  charter  of  the  particular  bank, 
for  the  security  of  the  bank  and  partners. 
Ersk.  B.  ii.  tit.  2,  §  8 ;  B.  iii.  tit.  9,  §  4 ; 
BelTs  Com.  vol.  i.  p.  106  ;  vol.  ii.  p.  3,  5th 
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edit.:  BdPt  Prine.  3d  edit.  5  1344,  e(  *ej.; 
BelPs  JUugt.  §  1345  ;  Jurid.  StyUg,  2d  edit. 
vol.  iii.  p.  355. 

Bank  of  England.  This  bank,  whiuii  has 
been  the  subject  of  vaHoub  ataluteg,  is  under 
the  management  of  a  governor  and  diroctors, 
possessed  of  certain  qualificatiuas  prescribed 
ID  the  chartei'.  Its  stock  is  lent  to  Govern- 
ment at  8  per  cent,  interest,  and  is  redeemable 
OQ  payrosnt  of  the  money  borrowed.  Tomliiu' 
DicL,h.t.  The  most  recent  statute  affectingthe 
Bank  of  England  is  7  and  8  Vkt.,  c.  32  (1844). 

Bank  Notes ;  are  notes  issued  by  a  bank 
for  value  received,  and  made  payable  to  the 
bearer  on  demand,  but  bearing  no  interest. 
They  supply  the  place  of  coin,  either  by  autho- 
rity of  public  taw,  in  the  case  of  the  Bank  of 
England,  or  by  public  consent,  in  the  case  of 
private  or  joint-stock  banks.  They  are,  pro- 
perly speaking,  nomina  debilorvm,  or  obliga- 
tions which  may  be  the  ground  of  an  action, 
rather  than  corpora  of  moveables,  and  will  be 
so  interpreted  in  a  conveyance  of  moveables. 
Mere's  NoU*  on  Stair,  p.  xlix. ;  Ersk.  B. 
iii.  tit.  6,  5  6  ;  tit.  6,  §  20,  tioU;  tit.  7,  §  29, 
noU  by  Mr  Ivory;  Bell's  Princ.  §  1377,  3d 
edit.;  Brown's  Si/nop.  pp.  16fi,  101,  1236; 
ThoiMim  on  Bills,  p.  218,  47,  621  ;  Jurid. 
Styles,  2d  edit.  vol.  iii,  pp.  596.  744  ;  Hutne, 
I  136,  151-2  ;  ii.  376.  The  issue  of  bank 
notes  in  England  is  now  regulated  by  the  act 
7  and  8  VicL,  c.  32  (1844)  ;  and  the  issue  in 
Scotland  by  the  act  8  and  9  Vict.,  c.  38 
(1845). 

Bank  Credits ;  are  credits  peculiar  to 
Scotch  banking,  by  which^on  proper  security 
given  to  the<bank,  a  person  is  permitted  to 
draw  to  a  certain  amount  agreed  upon,  and 
for  which,  with  the  interest  that  may  fall  due 
upon  the  sum  drawn  out,  security  is  given. 
The  account  opened  with  the  bank  on  this 
credit  is  carried  on  by  occasional  money  trans- 
actions ;  the  person  receiving  the  credit 
drawing  out  or  lodging  money  as  his  occasions 
require.  The  balauce  is  thus  continually 
fluctuating  ;  the  sum  which  the  person  is  due 
to  the  bank  one  day  being  perhaps  repaid 
the  neit  day,  and  drawn  out  again  on  the  day 
following.  The  fluctuating  nature  of  this 
balance,  as  well  as  the  provision  of  the  act 
1696,  c.  5,  that  no  heritable  securityshall  be 
given  for  a  future  debt,  formed  an  obstacle  to 
heritable  security  being  given  to  banks  for 
cash  credits.  The  only  way  formerly  of 
managing  such  a  transaction  was  for  the  pei- 
ton  desirous  of  obtaining  such  a  credit  on 
heritable  security,  to  procure  friends  whose 
personal  security  was  sufficient,  who  might 
Join  with  him  in  an  obligation  to  the  bank  ; 
and  to  those  friends  he  gave  an  heritable  bond 
of  relief.  But  even  this  was  not  held  to  re- 
move the  difficulty ;  for  although  the  bond 
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was  given  to  relieve  the  catitionera  of  their 
obligation,  yet  it  was  thought  that  the  fluc- 
tuating nature  of  the  original  debt  affected 
even  the  cautionary  engagement,  and  ren- 
dered it  ineffectual  ;  see  Creditors  of  Burgh, 
March  2,  1791,  M.  1159.  But  this  haa 
been  since  provided  for  by  a  clause  in  the  act 
54  Geo.  III.  c.  137,  §  14,  which  declares, 
"  That  it  shall  be  lawful  for  any  person  or 
persona  possessed  of  lands,  or  other  heritable 
subjects,  and  desiring  to  pledge  tbe  aarae  in 
security  of  any  sums  paid  or  balances  arising, 
or  which  may  arise  upon  cash-account«  or 
credits,  or  by  way  of  relief  to  any  person  or 
persons  who  may  become  bound  with  him  or 
them  for  the  payment  of  such  sums  or  ba- 
lances, although  posterior  to  the  date  of  the 
iufeftment,  to  graut  heritable  securities  ac- 
cordingly upon  their  said  lands,  or  other  heri- 
table estate,  containing  procuralory  of  resig- 
nation and  precept  of  sasine,  for  infeftingany 
bank  or  bankers,  or  other  persons  who  aball 
agree  to  give  them  such  cash-accounts  or 
credits,  or  for  infefting  sucb  persona  as  shall 
become  cautioners  for  them,  or  jointly  bound 
with  them,  in  such  cash-accounts  or  credits : 
Provided  always,  that  the  principal  and  in- 
terest which  may  become  due  upon  the  said 
cash-accounts  or  credits  shall  be  limited  to  a 
certain  de6nite  sum,  to  be  specified  io  the  se- 
curity, the  said  definite  sum  not  exceoding 
the  amouut  of  the  principal  sum,  and  three 
years'  interest  thereon,  at  the  rate  of  5  per 
centum  ;  And  it  is  hereby  declared,  that  it 
shall  and  maybe  lawful  totheperson  to  whom 
any  such  cash-account  or  credit  is  graDte<I 
to  operate  upon  tbe  same,  by  drawing  out  and 
paying  in  such  sums,  from  time  to  time,  as 
the  parties  shall  settle  between  themselves; 
and  that  the  saaines  or  infeftments  taken  upon 
the  said  heritable  securities  shall  be  equally 
valid  and  effectual,  as  if  the  whole  sums  a<l' 
vanced  upon  the  said  cash-account  or  credit 
had  been  paid  prior  to  the  date  uf  the  sasine 
or  infeftmuut  taken  thereon  ;  and  that  any 
such  heritable  security  shall  remain  and  sub- 
sist to  the  extent  of  the  sum  limited,  or  any 
lesser  sum,  until  the  cash-account  or  credit  is 
finally  closed,  and  the  balance  paid  up  and 
discliarged,  and  the  sasine  or  infeftmeat  re- 
nounced." On  compliance  with  this  regula- 
tion, an  heritable  security  may  be  given  for 
a  cash-credit.  Bell's  Prine.  §  299,  et  sej.  ;  II- 
Ittst,  ib.  By  the  act  9  and  10  Vict.,  c  79,  § 
•Z  (1656),  the  act  Geo.  HI.,  c.  137  Is  repealed, 
but  by  another  act  of  the  same  session,  c  91, 
it  is  declared  in  the  preamble,  that  it  ia  ex- 
pedient that  certain  provisions  contained  in 
that  act  relating  to  securities  for  debte  in 
Scotland  should  be  amended  and  re-enaeted, 
and  by  j  7,  the  above  provisions  of  the  aot  64 
Geo.  111.  are  re-enacted.    In  describing  Hus 
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fcmt  of  the  aeeurities  to  be  granted,  the  new 
lUtnta  makea  um  of  the  ume  worda  as  are 
«B|ilo7eil  in  the  old  one,  regard  not  being  had 
to  thechangea  in  the  formof  EecuritieBJntro- 
dued  b;  the  act  8  and  9  Vict.,  &  31  (184£]. 
In  comeqnence  of  this  oversight  a  doubt  has 
been  raised  as  to  whethera  security  for  cash- 
credits  b  the  new  form  would  be  valid.  It 
ii  tlwBght,  however,  that  secnriUes  in  the 
HT  form  wonld  be  sostained. 

Bank  Agent  The  national  banks,  as  well 
ssprirate  bankers,  generally  employ  persons 
to  act  as  their  agents  for  conducting  their 
huluDg  operations  in  provincial  towns.  The 
poren  of  these  agents  depend  upon  the  rules 
•nd  Ttgnlations  of  the  particular  bank  for 
ibich  they  act ;  but,  in  the  ordinair  case, 
Uhj  are  anthorized  to  discount  bills,  &c,  for 
Mocrfof  the  banlc,  either  on  their  own  re- 
^wonbility,  or  at  least  under  a  responsibility 
foracertainpro{K)rtionof thediscouots.  The 
pmer  of  granting  cash-credits  is  generally 
naarved  to  the  principal  bank.  Caution  to 
S  large  amount  is  required  for  bank-agents ; 
sad  OD  the  failnre  of  the  agent,  it  seems  to 
be  held  that  the  money  found  in  the  desks, 
dnnrs,  or  boxes,  need  for  carrying  on  the 
hrinesn  of  the  buik,  is  the  specific  property 
of  the  hank,  and  may  be  reclaimed  by  it ;  and 
tbii  although  the  identical  notes  issued  by 
the  bank  may  have  been  replaced  by  others. 
A  daoae  empowering  the  bank  summarily  to 
tsnioate  the  agency,  and  to  seize  and  carry 
off  the  whole  not«s,  cash,  obligations  and 
•feta  belonging  to  the  hank,  is  usually  in- 
Kted  in  the  bond  of  caution  taken  by  the 
took  from  the  agent.  See  BeWs  Com.  vol.  i.  p. 
!64, 362,480, 5th  edit. ;  Prine.  §§  231, 290,  et 
Hf. :  lUtit.  ib. ;  Jurid.  SfyUt,  2d  edit.  iii.  615. 

Bank  Intermt;  is  the  interest  allowed  by 
'psblic  and  private  banks  on  money  deposited 
*itli  tbem.  It  has  varied  of  late  years  from 
2  to  3  and  3J,  and  at  present  is  4  per  cent. 
For  money  advanced,  either  by  discounting 
billi  or  on  cash-credits,  banks  usually  charge 
i  per  cent,  higher  than  the  interest  allowed 
by  them. 

Bttoksr;  Is  the  partner  or  manager  of  a 
bsok,  who  deals  in  discounting  bills.  Some 
of  the  rules  of  bankers  conferning  bill  trans- 
setioni  may  be  here  stated.  A  bill,  regu- 
Ivlj  diwounted,  is  held  to  be  a  ViUpurc^ed 
by  ■  hanker,  and,  on  his  fulnre,  is  ^e  pro- 
pnty  of  his  creditors.  Bills  sent  merely  for 
BfgetUtion  are  the  property  of  the  sender,  if 
dirtingnishable ;  the  banker,  as  to  them,  being 
■ffely  an  agent.  Where  bills  are  blank  in- 
imed  to  a  banker,  on  the  understanding  that 
the  inUorter  is  to  be  allowed  to  draw  for  a 
(otsin  proportion  of  their  amount,  the  bills 
bskng  to  the  indorser,  under  a  lien  for  the 
Long-dated  bills,  deposited  in  so- 
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curity  of  bills  at  a  shorter  date,  discounted 
by  a  banker,  are  held  to  be  impledged  to  the 
banker ;  and,  on  retiring  the  short-dated  bills, 
the  customer  is  entitled  to  receive  the  long- 
dated bills,  notwithstanding  the  intervening 
bankruptcy  of  the  banker.  Bills  blank  in- 
dorsed to  a  banker,  and  deposited  for  a  spe- 
cial purpose,  may  be  discounted  or  paid  away 
by  the  banker  to  whom  they  are  so  indorsed  ; 
and,  on  his  failure,  the  indorser  cannot  re- 
claim the  bills,  but  must  rank  as  a  mere  per- 
sonal creditor.  A  banker  has  a  lien  for  the 
general  balance  of  his  account  over  all  bills 
deposited  with  him,  "  unless  they  have  been 
di8Count«d,  in  which  case  they  are  taken  out 
of  the  account  between  the  parties."  See 
BelPs  Com.  vol.  i.  p.  270,  et  jcj. ;  vol.  ii.  p. 
118, 5th  edit. ;  Ersk.  B.  iii.  tit.  4,  §  21,  noU 
by  Mr  Ivory;  BeiTs  Print.  §  32,  1450 ;  Befft 
lUiut.  ib. ;  Thomon  on  BiUt,  pp.  403,  477,  «< 
teg.,  523,  806 ;  Jurid.  £(ylu,  3d  edit.  vol.  ii. ; 
Home,  i.  64. 

Banks  for  BaTingi.  See  Savim/s  BatJa. 
Tait's  Ju»tiee  t>f  Peace,  h.  t. ;  Blair's  do.,  h.  t. 

Bankrupt.  A  bankrupt  is  an  insolvent 
person  who  has  subjected  himself  to  the  ope- 
ration of  the  bankrupt  laws.  Every  person 
subject  to  the  laws  of  Scotland  may  be  ren- 
dered legally  bankrupt.  By  the  statute  1696, 
c.  5,  a  "  notour  bankrupt"  is  a  "  debtor  who 
being  under  diligence  by  homing  and  caption 
at  the  instance  of  his  creditor,  shall  be  either 
imprisoned  or  retire  to  the  Abbey,  or  any 
other  privileged  place ;  or  flee  or  abscond  for 
his  personal  safety ;  or  defend  his  person  by 
force ;  and  who  shall  afterwards  be  found,  by 
sentence  of  the  Ixirds  of  Session,  to  be  insol- 
vent." The  statute  54  Geo.  III.,  c.  137,  §  1, 
extended  the  description  of  bankruptcy  to 
persons  subject  to  the  laws  of  Scotland  who 
were  absent  from  Scotland,  or  not  liable  to 
imprisoDment,  by  reason  of  privilege  or  per- 
sonal protection  ;  and  declared  that  a  charge 
of  homing  executed  against  such  a  person,  or 
anexecutionof  arrestment  of  any  of  his  effects, 
not  loosed  or  discharged  within  fifteen  days, 
or  a  poinding  of  any  of  his  moveables,  or  a 
decree  of  adjudication  of  any  part  of  his  he- 
ritable estate,  should,  when  joined  with  in- 
solvency, he  held  a  sufficient  proof  of  legal 
bankruptcy,  and  equivalent  to  notour  bank- 
ruptcy under  the  act  1696. 

Under  the  act  1696,  all  voluntary  disposi- 
tions, assignations  or  other  deeds,  granted 
directly  or  indirectly  by  the  bankrupt,  at  or 
after  the  time  of  liis  bankruptcy,  or  within 
sixty  days  before  it,  in  favour  of  a  creditor, 
either  in  satisfaction  or  further  security,  to 
the  prejudice  of  other  creditor?,  are  void  and 
null.  This  aet  also  declared,  that  in  the  ap- 
plication of  the  act,  all  dispositions,  heritable 
bonds,  or  other  heritable  rights  granted  by 
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tbe  bankmpt,  on  vbich  infeftment  may  follow, 
shall  be  reckoned  to  be  of  the  dato  of  the 
tasine  lawfully  taken  thereon.  It  furtber 
declared,  that  all  dispoeitioos  or  other  rights 
granted  for  relief,  or  in  §ecnrity  of  futnre 
debts,  shall  be  of  no  force  as  to  any  debt  con- 
tracted a^er  the  date  of  the  sasine.  The 
act  eoDcIudea,  by  ordaining  frandulent  bank- 
rupts to  be  punished,  by  being  held  infamous, 
mfamia  jurit,  and  by  banishment,  or  such 
other  punishment  short  of  death,  as  the  Court 
orSeBsionshallseecauseto  infiict.  (See/Voud- 
ufent  Bankrupt)  The  statute  54  Oeo.  III., 
o.  137,  declared,  that  when  a  debtor  had  been 
rendered  legally  bankrupt  in  terms  of  the 
act  1696,  all  arrestmenta  used  for  attaching 
the  effects  of  the  bankrupt  within  sixty  days 
before,  and  four  calendar  mooths  after  the 
bankruptcy,  should  be  ranked  pari  poiju;  and 
that  all  poindings  used  within  the  same  pe- 
riod should  give  a  preference  to  the  poinder ; 
but  every  other  creditorhavingliquid  grounds 
of  debt,  or  decree  for  payment,  and  sum- 
moning the  poinder,  or  judicially  pro- 
ducing the  same  in  any  process  or  competi- 
tion relative  to  the  price  of  the  poinded  goods, 
before  the  lapse  of  the  four  months,  should 
be  entitled  to  a  proportional  share  of  the  price 
of  the  goods  so  poinded,  corresponding  to  his 
debt,  dedacting  the  expense  of  the  poinding, 
which  thepoindingcreditorshallretain.  The 
same  statute  also  enacted,  that  in  all  ques- 
tions on  the  act  1696,  and  under  this  statute, 
the  dispositions,  heritable  bonds,  or  other 
rights  on  which  infeftment  may  follow,  in- 
stead of  being  reckoned  of  the  date  of  the 
$a*ina,  as  provided  by  the  act  1696,  should 
be  held  of  the  date  of  the  reffittralion  of  the 
nsine ;  and  that  all  dispositions,  assignations, 
and  venditions  which  do  not  require  sasine, 
should  be  reckoned  (in  so  far  as  these  statutes 
were  concerned)  of  the  date  of  the  intimation, 
delivery,  or  other  act  requisite  for  completing 
the  right,  without  prejudice  to  the  validity  of 
these  rights  in  all  other  respects.  From  the 
provision  of  the  act  1696,  regarding  securi- 
ties for  futnre  debts,  heritable  securities  for 
eash  accounts  were  excepted  ;  54  Geo.  III.,  c. 
137,  S  14.  With  regard  to  judicial  sales 
of  the  lands  of  a  bankrupt,  and  alienations,  on 
the  approach  of  bankruptcy,  to  conjunct  and 
confident  persons,  see  the  articles  Judieiai 
Sale  and  Ranking,  and  CMJuncl  and  Confident. 
The  act  19  and  20  Vict,  c.  79,  1856,  is 
"  An  act  to  consolidate  and  amend  the  laws 
relating  to  Bankruptcy  in  Scotland,"  and  re- 
peals the  acts  54  Geo.  III.,  c.  137,  2  and  3 
VicL,  c  41,  and  16  and  17  Vict,  c.  53,  ex- 
cept aa  regards  any  act  or  deed  done  or 
granted  prior  to  the  new  act  coming  into 
operation,  which  is  declared  to  be  1st)  No- 
vember 1856.   The  general  provisions  of  the 
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statnte  will  now  be  given,  as  itwonld  oeenpy 
too  much  space  to  give  the  whole  provlstoDS 
in  detail. 

The  date  of  a  deed  under  the  new  act,  or 
under  the  act  1696,  c.  5,  is  the  date  of  re- 
cording the  sasine  where  sasine  is  requisite, 
and  in  other  cases,  the  date  of  registration 
of  the  deed,  or  of  delivery,  or  of  intimation, 
or  of  such  other  proceeding  sa  shall  in  the 

S articular  case  be  requisite  for  rendering  the 
eed  effectual. 
Notour  bankruptcy  of  an  individnal  is  con- 
stituted, firtt,  by  sequestration,  ur  by  the 
issuing  of  an  adjudication  of  bankruptcy  in 
England  or  in  Ireland ;  or,  ueond.  By  insol- 
vency  concurring  either— (1.)  With  a  duly 
executed  charge  for  payment,  followed,  where 
imprisonment  is  competent,  by  imprisonment, 
or  formal  and  regular  apprehension  of  the 
debtor,  or  by  his  flight  or  absconding  from 
diligence,  or  retreat  to  the  s&nctnary,  or  for- 
cible  defending  of  his  penon  against  dili- 
gence, or  where  imprisonment  is  incompetent 
or  impossible  by  execution  of  arrestment  of 
any  of  the  debtor's  effects  not  loosed  or  dis- 
charged for  fifteen  days,  or  by  execution  of 
poinding  of  any  of  his  moveables,  or  by  de- 
cree of  adjudication  of  any  part  of  hia  herit- 
able estate  for  payment,  or  in  security ;  or, 
(2.)  Concurring  with  sale  of  any  effects  bo- 
longing  to  the  debtor  under  a  poinding,  or 
under  sequestration  for  rent,  or  with  hia  ro- 
tiring  to  the  sanctuary  for  twenty-four  hours, 
or  with  his  making  application  for  the  heneQt 
otcettio  bonontm.  In  the  case  of  a  company 
it  is  constituted  either  in  any  of  the  foregoing 
ways,  or  by  any  of  the  partners  being  ren- 
dered notour  bankrupt  for  a  company  debt. 
Notour  bankruptcy  is  neld  to  commence  from 
the  time  when  its  several  requisites  concur  ; 
and  when  it  has  once  been  constituted,  con- 
tinues, in  case  of  a  sequestration,  till  the 
debtor  obtain  his  discharge,  and  in  other  casea 
until  insolvency  cease,  without  prejudice  to 
notour  bankruptcy  being  constituted  anew 
within  such  period. 

Deeds  made  void  by  the  act,  and  all  aliena- 
tions of  property  voidable  by  statute,  or  at 
common  law,  may  be  set  aside  either  by  way 
of  action  or  exception,  and  may  be  so  set 
aside  by  the  trustee  on  a  sequestrated  estate. 
Arrestments  and  poindings  used  within 
sixty  days  prior  to  the  constitution  of  notour 
bankruptcy,  or  within  four  months  there- 
after, are  ranked  part  patsu,  provided  the 
arrestments,  if  used  on  the  dependence  of  an 
action,  or  on  an  illiquid  debt,  are  followed 
up  without  undue  delay.  A  creditor  judi- 
cially producing  in  a  process  relative  to  a 
subject  arrested  or  poinded  liquid  grounds  of 
debt,  or  decree  of  payment  within  the  above 
period,  ia  entitled  to  be  ranked  aa  if  he  had 
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nenited  an  aireatmetit  or  a  poinding.  The 
fnt  arresting  or  poioding  creditor  who  re- 
wren  payment  ia  acconntable  for  the  sam 
neoTered  to  the  anbseqaent  creditors,  who 
m  entitled  to  be  raoked  pari  paaiu  irith 
tbem.  ArmtmentB  used  after  the  four 
BOBlhi  are  ranked  with  each  other  on  an;  re- 
nman  of  the  fiind  attached,  according  to 
Uw  and  practiea,  and  do  not  compete  with 
thow  nsed  within  the  said  periods. 

In  the  case  of  a  liring  debtor  subject  to 
tks  JDriidictions  of  the  Supreme  Conrts  of 
Seotlud,  teqnestration  maj  be  awarded  od 
iBck  debtor's  own  petition,  with  the  concar- 
Koee  of  a  creditor  whose  debt  amoonts  to  not 
Iw  than  L.50,  or  of  two  creditors  whoae  debts 
together  unonnt  to  not  less  than  Ii.70,  or  of 
tkne  or  more  creditors  whose  debts  together 
UMDnt  to  not  less  than  L.IOO,  whether  the 
lebts  are  Hqnid  or  illiquid,  provided  they  are 
Ht  (ootingent.  Seqnestration  may  also  be 
■warded  in  the  case  of  a  living  debtor,  on  the 
petition  of  a  creditor  or  creditors  under  the 
■bore  qoaliflcations,  provided  the  debtor  be 

■  Dotonr  bankrupt,  and  have  within  a  year 
before  the  preseoting  of  the  petition  resiiled 
(V  had  a  dwelling-house  or  place  of  business 
in  Stotland  ;  or  in  the  case  of  a  company 
beiofr  notour  bankrupt,  if  it  have  within  snch 
^riod  carried  on  basiness  within  Scotland, 
ud  any  partner  have  so  resided  or  had  a 
^velling-house,  or  if  the  company  have  had 

■  place  of  basinesa  in  Scotland. 

lo  the  case  of  a  deceased  debtor,  who  at 
tbe  date  of  faia  death  was  sobject  to  the  jurts- 
■liction  of  the  Supreme  Courts  of  Scotland, 
nqneitration  may  be  awarded  either  on  the 
petitioa  of  a  mandatory  to  whom  he  had 
gruted  a  mandate  to  apply  for  sequestra- 
tion,  or  on  the  petition  of  a  creditor  or  cre- 
iiton  qaalifled  as  above  mentioned. 

In  the  ease  of  a  living  debtor,  petitions  for 
Hqnestration  presented  without  his  concur- 
iwcs  are  competent  only  within  fonr  months 
<f  hit  notour  bankroptoy.  In  the  case  of  a 
deeesied  debtor,  the  petition  at  the  instance 
of  a  creditor  may  be  presented  at  any  time 
itlm  tbe  debtor's  death,  but  no  seqnestration 
»iU  be  awarded  until  the  expiration  of  six 
scDthi  from  the  debtor's  death,  unless  he  was 
It  tbe  time  of  his  death  notour  bankrupt,  or 
nleas  his  successors  shall  concur  in  the  peti- 
te, or  renounce  the 


V^ere  a  petition  for  sequestration  is  pre- 
nted,  the  Court,  on  special  application  by  a 
Bvdilor,  or  witiiout  such  application  if  the 
C<mt  think  proper,  may  take  immediate 
■wsnres  for  the  preservation  of  the  estote, 
either  by  the  appoiatmeutof  a  judicial  factor 
or  otherwise. 

SeqaeMration  may  be  awarded  either  by 
the  Court  of  Seauon  or  by  tbe  SfaerilT  of  any 
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county  in  which  the  debtor  for  the  year  pre- 
ceding tbe  date  of  the  petition  has  resided 
or  carried  on  hnsineBs,  provided  that  no  se- 
qnestration has  been  awarded  in  another 
conrt,  and  remains  undischarged.  Whense- 
qnestration  has  been  awarded  by  two  or  more 
Sheriff's,  the  later  sequestration  most  be  re- 
mitted to  tbe  erst  in  date. 

A  m^ority,  being  four-fifths  in  value  of 
the  creditors,  may  resolve  that  the  estote  of 
their  debtor  ought  to  be  wound  up  under  a 
deed  of  arrangement ;  and  on  such  a  resolB- 
tion  being  come  to,  an  application  may  be 
made  to  the  Lord  Ordinary  or  tbe  SheriiF, 
within  four  days  of  the  resolution,  for  a  sist 
of  the  sequestration ;  and  in  the  event  of  the 
application  being  granted,  the  Lord  Ordi- 
nary or  the  Sheriff  may  make  such  an  ar- 
rangement aa  they  may  think  reasonable  for 
the  intorim  management  of  the  estato. 

Warrant  of  protection  against  arrest  or 
imprisonment,  until  the  meeting  of  the  credi- 
tors for  the  election  of  a  trustee,  may  be  grant- 
ed by  the  Lord  Ordinary  or  the  Sheriff',  when 
awarding  seqnestration.  Warrant  also  for 
liberating  the  debtor  from  prison  may  also 
be  granted  by  the  Lord  Ordinary  or  the 
Sheriff  by  whom  the  sequestration  is  awarded, 
and  such  warrant  of  protection  or  liberation 
protects  or  liberates  the  debtor  from  arrest 
or  imprisonment  for  debts  contracted  previous 
to  the  date  of  sequestration,  but  are  of  no 
effect  against  apprehension  or  imprisonment 
in  meditationejwfo;,  or  ad /actum  pratkmdum, 
or  for  any  criminal  act. 

The  creditors  of  the  sequestrated  debtor 
can  only  vote  and  rank  for  the  accumulated 
sum  and  interest,  up  to  the  date  of  sequestra- 
tion, and  when  the  claim  of  a  debtor  depends 
upon  a  contingency,  he  may  apply  to  have  a 
value  put  upon  such  debt.  A  claim  upon  an 
annuity  must  also  be  valued  by  the  sheriff  or 
trustee,  and  in  making  the  valuation,  regard 
is  had  to  the  original  price  given  for  the  an- 
nuity, deducting  therefrom  such  diminution 
of  the  value  as  shall  be  caused  by  the  lapse 
of  time,  since  the  date  of  it  being  granted,  up 
to  the  date  of  sequestration.  After  tbe  date 
of  sequestration,  the  creditor  in  an  annuity 
is  not  entitled  to  sue  any  cautioner  for  it,  ex- 
cept for  tbe  value  fixed,  and  the  arrears  and 
in torest thereon ;  and  the  cauttoner.on  making 
payment  of  snch  value,  and  arrears  and  in- 
torest,  is  discharged  of  all  liability  for  the 
annuity,andhe  may  claim  in  the  sequestration 
for  the  sums  repaid.  If,  however,  he  does  not 
pay  the  sum  so  fixed,  and  arrears  and  interest, 
he  continnes  bound  for  the  annuity  until  such 
payment  is  made,  under  deduction  of  snch 
dividend  as  the  creditor  may  have  received. 
A  co-obligant  with  the  bankrupt  in  a  debt 
is  not  freed  from  his  liability,  in  respect  of 
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Kny  vote  pven,  or  dividend  drawn  by  tbe  ere- 1 
ditor  in  the  sequestration,  or  in  respect  or  his 
aaseDiing  to  the  dischnrgeof  the  btinkrupt.or 
to  any  compensHtion.  Such  co-obligant,  how- 
ever, may  at  his  own  expense  obtain  from  the 
creditor  an  assignation  of  the  debt,  on  paying 
its  amount,  and  may  thereafter  himself  claim 
in  the  sequestration. 

Where  a  creditor  holds  a  security  for  his 
debt  over  any  part  of  the  bankrapt'e  estate, 
he  must,  before  voting,  make  an  oath,  in 
which  be  shall  put  a  specified  value  on  the 
lecurity,  and  deduct  its  value  from  the  debt, 
and  specify  the  balance,  and  he  is  entitled  to 
Tole  in  respect  of  the  balance  only,  except  in 
questions  relating  to  tbe  disposal  and  manage- 
ment of  the  estate  over  which  hissecurity  ex- 
tends, in  which  case  he  is  entitled  to  vote  in 
respeotof  the  full  amountof  hisdebt.  Where 
a  creditor  has  an  obtigant  bound  to  him  along 
with  the  bankrupt,  but  who  is  liable  in  relief 
to  the  bankrupt,  or  holds  any  security  from 
Buch  an  obligant,  or  any  security  from  which 
the  bankrupt  has  a  right  of  relief,  the  cre- 
ditor shall,  before  voting,  make  an  oath  in 
which  he  shall  put  a  specified  value  on  the 
obligation  of  such  obligant,  or  on  such  secu- 
rity, to  the  extent  to  which  the  bankrupt  is 
entitled  to  relief,  and  he  shall  deduct  such 
value  from  his  debt,  and  specify  the  balance, 
and  he  shall  be  entitled  to  vote  in  respect  of 
such  balance  only. 

A  creditor  on  the  estate  of  a  company  is 
not  bound,  for  the  purpose  of  voting  on  the 
company's  estate,  to  deduct  from  his  claim 
the  value  which  he  may  be  entitled  to  draw 
from  the  estates  of  the  partners  of  tbe  com- 
pany. If,  however,  he  claim  on  the  estate  of 
a  partner,  he  must,  before  voting,  put  a  spe- 
eined  value  on  his  claim  in  the  estate  of  the 
company,  and  aho  of  his  claim  against  the 
other  partners  thereof,  in  so  far  as  tbey  are 
liable  to  relieve  such  partner,  and  must  de- 
duct such  value  from  his  debt  and  specify  the 
balance,  and  he  is  entitled  to  vote  io  respect 
of  mich  balance  only. 

The  trustee  in  the  sequestration,  with  con- 
sent of  the  commissioners,  may  require  a  con- 
veyance of  a  creditor's  security  on  payment  of 
the  specified  value,  with  an  addition  of  20 
per  cent.  Mandatories  for  creditors  may  vote 
in  absence  of  the  creditors,  but  persons  acquir- 
ing debts  after  sequestration  are  not  entitled 
to  vote  in  the  election  of  the  trustee  or  com- 
missioners, but  in  all  other  respects  may  be 
ranked  as  creditors. 

To  entitle  a  creditor,  who  holds  a  security 
over  any  part  of  the  bankrupt's  estate,  to  be 
ranked  in  order  to  draw  a  dividend,  he  must 
on  oath,  put  a  specified  value  on  the  security, 
and  deduct  its  value  from  tbe  debt,  and  spe- 
cify the  balance ;  and  on  payment  of  the  ba- 
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lance  so  ipecifled,  the  trustee,  with  the  con- 
sent of  tbe  commissioners,  is  entitled  to  a  con- 
veyance of  the  security,  or  full  benefit  of  the 
security  may  be  reserved  to  the  creditor,  and 
in  either  case  he  is  ranked  only  for  the  ba- 
lance of  the  debt,  after  deducting  the  valne 
ofthesecurity.  Where  a  creditor  claims  upon 
the  estate  of  the  partner  of  a  company,  in 
respect  of  a  company  debt,  the  trustee  on  such 
partner's  estate  must,  before  ranking  tbe  cre- 
ditor, put  a  valuation  of  the  estate  of  the  com- 
pany, and  deduct  from  the  claim  of  the  cre- 
ditor such  estimated  value,  and  rank  him  for 
the  balance  only. 

The  election,  removal,  and  resignation  of 
the  trustee  are  regulated  by  §§  67  to  74  in- 
clusive, and  the  election  and  removal  of  the 
nissioners  are  regulated  by  §§75  and 76. 
The  duties  of  the  trustee  and  the  commiB- 
sioners  are  prescribed  by  §§  79  to  86  inclu- 
sive. The  protection  and  allowance  to  the 
bankrupt  are  regulated  by  ^§  77  and  78, 
and  his  examination  by§§  87  to  95  inelnsive. 
The  act  and  warrant  of  confirmation  in 
favour  of  the  trustee,  ipw  ytre,  transfers  to, 
and  vesta  in  him,  or  any  succeeding  trustee, 
for  behoof  of  the  creditors,  absolutely  Knil 
irredeemably,  as  at  the  date  of  the  seques- 
tration, the  whole  moveable  estate  of  the 
debtor,  wherever  situated,  to  the  same  effect, 
as  if  actnal  delivery  or  posession  had  been 
obtained,  or  intimation  made  at  that  date, 
subject  always  to  snch  preferable  tecnrities 
as  existed  at  the  date  of  the  sequestration, 
and  were  not  null  or  reducible.  It  also  vesta 
in  the  trustee  the  whole  heritable  estate  of 
the  bankrupt,  to  the  same  eCTeet  as  if  a  decree 
of  adjudication  in  implement  of  sale,  as  well 
as  a  decree  of  adjudication  for  payment  and 
in  security  of  debt,  subject  to  no  legal  revi- 
sion, had  been  pronounced  in  favour  of  the 
trustee  and  recorded  at  the  date  of  the  seques- 
tratiou,  and  as  if  poinding  of  the  ground  had 
been  executed,  subject  always  to  such  prefer- 
able securities  as  existed  at  the  date  of  the 
sequestration,  and  were  not  null  or  reducible. 
The  sequestration  also  vests  in  the  trustee  all 
real  estate  belonging  to  the  bankrupt  situat- 
ed in  England  or  Ireland,  or  any  of  the  Bri- 
tish dominions,  provided,  as  regards  all  free- 
hold, copyhold,  and  leasehold  estate,  the  act 
and  warrant  of  cou&rmaliou  be  registered  in 
tbe  chief  court  of  bankruptcy,  for  the  country 
in  which  the  property  is  sitnated ;  and  no  par- 
chaser  of  such  estate  for  a  valuable  considera- 
tion is  affected  by  the  bankruptcy  until  the 
act  and  warrant  shall  have  been  so  registered. 
Where  also  a  conveyance  of  such  estata  would 
have  required  registration  or  enrolment,  tke 
act  and  warrant  must  also  be  so  registered 
or  enrolled  \  and,  if  not  so  registered  or  en- 
rolled, ft  purchaser  for  valuable  conaiderfr- 
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tim  ud  witiiont  notice  of  the  m^Dertration, 
ii  not  affected  by  it. 

Sabtequeot  acqnuitions  bj  tlie  bankrupt 
beeome  the  property  of  the  creditoi'S ;  and 
w)un  any  property  has  been  improperly  in- 
eluded  in  the  uqaeetratiua,  application  may 
bs  made  to  have  it  struck  out. 

A  Kqnestration  is  equivalent  to  a  decree 
tf  >djadication  for  payment  of  the  whole 
<labti  of  the  bankrupt,  principal  and  interest, 
•eeumnlated  at  the  date  of  the  sequestratioD  ; 
ud  Then  tbe  date  is  vithin  year  and  day  of 
loj  effectual  a4Ji'*l'*^^tion,  the  estate  of  the 
bukrapC  will  be  disposed  of  under  the  se- 
qoeitration,  bnt  tbe  rigbta  of  any  heritable 
cndltor  having  a  power  of  sale  preferable  to 
th«  power  of  the  trustee,  are  not  affected  by 
this  proTision.  A  seqnestratiou  is  also  equi- 
nleat  to  an  arrestment  in  execution  and  de- 
tnt  of  fertheoming,  and  to  an  executed  or 
completed  poinding ;  and  no  arrestmeut  or 
finding  executed  on  or  after  the  sixtieth 
diy prior  to  the  sequestration  is  effectual; 
hot  an  arrester  or  poinder  within  that  pe- 
riod is  entitled  to  the  expense  bona^de  ibcur* 
i«d  by  him  in  the  execution  of  his  diligence. 

PrMcription,  under  the  law  of  Scotland, 
a  mterrapted,  and  the  statute  of  limitation 
ia  Bngland  is  barred,  by  a  creditor  presenting 
weOBcarriDg  in  a  petition  for  sequestration, 
tr  lodging  a  claim  nader  it,  and  that  al- 
tlwDgb  the  sequestration  should  be  after- 
nrds  recalled. 

In  the  case  of  a  deceased  debtor,  where  the 
■efiestration  is  dated  within  t«vm  months 
sfter  hb  death,  any  preference  or  security 
for  uy  prior  debt  acquired  by  legal  dili- 
gtnce  on  or  a^er  the  tixtieth  day  before  his 
deitb,  or  subsequent  to  hi«  death,  and  any 
^ferenee  or  security  acquired  fur  a  prior 
dsbl  by  any  act  or  deed  of  the  debtor  which 
bid  Bot  been  lawfully  completed  for  a  period 
cfmere  than  tixty  days  before  his  death,  and 
soy  confirmation  as  executor-creditor  after 
tb«  debtor's  death,  shall  have  no  effect  iu 
conpstitiou  with  the  trustee. 

All  payments  made,  and  act<  done,  or 
dndi  granted  by  the  bankrupt,  after  the  date 
«f  the  Kqnestration,  are  null,  except  in  the 
cm  of  a  boJia  Jide  purchaser  of  moveable 
e&cts  who  was  ignorant  of  the  sequestration, 
ud  in  the  case,  also,  of  a  debtor  to  the  bank- 
rept  makiug  payment  of  his  debts  in  b<ma 
Jt^and  in  ignorance  of  the  sequestration. 
Tbe  possessor  also  of  a  bill  or  promissory- 
Bote  payable  by  the  bankrupt,  but  who  bus 
reeoune  against  other  parties,  or  the  pos- 
•M»T  of  a  security  for  a  debt  due  by  the 
bukmpt,  who  shall  receive  payment  of  his 
dsbt  ID  ignorance  of  the  sequestration,  and 
given  ap  the  bill  or  promissory-note,  or  se- 
nritjtethe  bankrupt,  is  not  liable  to  repay 
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to  the  trustee  the  amount  received,  iinlen  the 
tmstee  shall  replace  him  in  the  situation  iu 
which  he  stood,  or  reimburse  him  for  any  loss 
or  damage. 

A  creditor  holding  a  security  over  tbe  he- 
ritable estates  of  the  bankrupt  preferable  to 
the  right  of  the  trustee,  and  having  a  power 
to  sell,  may  sell  in  terms  of  his  security,  not- 
withstanding the  sequestration,  and  the  trus- 
tee mayooncur  in  the  sale  in  order  to  forti^ 
tbe  title.  Such  creditor  and  the  purchaser 
must  account  for  any  reversion  of  the  price. 
If  such  creditor  concur  with  the  trustee  in 
bringing  the  estate  to  sale,  tbe  tmsteo  sells 
in  his  own  name,  and  tbe  conveyance  is  exe- 
cuted by  him  with  consent  of  the  creditor 
and  the  commissioners.  The  price  is  paid 
by  the  purchaser  to  the  parties  legally  en- 
titled to  it;  and  in  so  far  as  not  paid  at  the 
time  of  the  delivery  of  the  conveyance,  it  is 
cousigned  in  the  bank  in  which  the  money  of 
the  sequestrated  estate  is  deposited,  and  such 
payment  or  consignation  of  the  price  frees 
and  discharges  the  estate  sold  and  the  pur- 
chaser from  the  security  of  the  oonseuting 
creditor,  whether  the  debt  in  the  security  be 
satisfied  or  not,  and  from  all  securities  post- 
poned to  the  security  of  such  creditor. 

Thepaymentofdividendsisregulatedbyseo- 
tions  121  to  136  inclusive,  and  the  discharge 
of  the  bankrupt,  with  or  without  a  composi- 
tioti,  by  the  sections  137  to  149  inclusive. 

All  preferences,  payments,  and  collusive 
agreements  for  discharge  are  void,  and  the 
bankrupt,  if  cognizant  of  the  giving  such 
preference,  or  making  such  payments,  or 
entering  into  such  agreements,  forfeits  all 
right  to  a  discharge,  and  all  ben eSta under  the 
act,  and  a  discharge,  if  granted,  is  annulled. 

The  discharge  of  the  tmstee  is  regulated 
by  section  lo2  to  155  inclusive.  A  new  of- 
ficer,calted  "The  Accountantin  Bankruptcy," 
is  appointed  bysectiou  156,  and  his  duties  are 
regulated  by  sections  157  to  163  inclusive. 

Iu  the  case  of  a  party  dying  without  a  set- 
tlement appointing  trustees  to  manage  his 
estate,  any  creditor  to  the  amount  of  L.lOO, 
or  any  person  having  an  interest  in  his  suc- 
cession may  apply  by  summary  petition  for 
the  appointment  of  a  judicial  factor,  and  such 
factor  may  be  appointed  by  the  Court,  sub- 
ject to  such  conditions  as  to  caution,  and 
such  other  conditions  as  the  Court  may  pro- 
vide by  act  of  sederunt.  The  proceedings 
of  such  factor  are  under  the  superiuten- 
denoe  of  the  Accountant  in  Bankruptcy,  who 
reports  to  the  Court  from  time  to  time  as  he 
may  deera  expedient,  and  discharges  the  same 
duties  with  regard  to  him  as  ho  discharges 
with  regard  to  a  trustee  under  a  sequestra- 
tion. Where  the  deceased  party  has  left  a 
settlement  in  favour  of  trustees  to  manage  his 
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estate,  the  trastees  tokj,  with  or  withoat  the 
concurrence  of  the  creditors  ofthe  deceued, 
or  of  persons  intennted  in  his  succemion,  ob- 
tain an  order  on  the  Acconntaot  to  superin- 
tend the  administration  of  the  estate,  in  which 
case  he  will  discharge  the  same  dutiesas  those 
above  mentioned. 

Any  trustee  to  whom  the  pursuer  of  a  cmsio 
shall  grant  a  conveyance  of  his  estate  and 
effects  fur  hehoof  of  his  creditors,  must  act 
under  the  supervision  aud  control  of  the  Ac- 
conutant  in  Bankruptcy,  in  the  same  manner 
as  the  trustee  under  a  sequestration. 

Where  the  estate  of  a  bankrupt  b  not  likely 
to  yield  free  fuads  for  division  among  the 
ordinary  creditors,  after  payment  of  the  pre- 
ferable debts  or  expeosefi,  beyond  one  hundred 
pounds,  a  majority  in  number  and  value  of 
the  creditors  may  resolve  that  the  bankrupt 
shall  only  be  entitled  to  apply  for  and  obtain 
a  decree  of  eessio,  and  shall  have  no  right  to 
a  discharge  in  the  sequestration,  and  the 
Lord  Ordinary  or  the  Sheriff  shall  there- 
after determine  whether  such  a  resolution 
shall  bo  confirmed  or  recalled ;  and  if  it  be 
confirmed,  the  bankrupt  is  entitled  to  apply 
for  a  decree  of  eessio  in  the  sequestration, 
without  bringing  a  separate  process. 

Vhe  trustee  in  a  sequestration  may,  with 
the  consent  of  the  commissioaers,  compound 
and  transact,  or  refer  to  arbitration,  any 
question  which  may  arise  in  the  course  of  se- 
questration regarding  the  estate,  or  any  de- 
mand or  claim  made  thereon ;  and  the  com- 
promise, transaction,  or  decree-arbitral,  is 
binding  on  the  creditors  and  the  bankrupt. 

The  Lord  Ordinary  or  the  Sheriff,  on  cause 
shown,  may  order  that,  for  a  period  not  ex- 
ceeding three  months  from  the  date  of  the  or- 
der, all  letters  addi-essed  to  the  bankrupt 
shall  be  delivered  by  the  Fostmaster-geoeral 
or  the  officer  acting  under  him,  to  the  She- 
riff-clerk or  trustee,  to  be  opened  in  presence 
of  the  sheriff  after  written  notice  to  the  bank- 
rupt to  attend,  if  within  Scotland,  and  such 
order  may  be  renewed,  on  cause  shown  for  a 
like  period,  as  often  as  shall  be  necessary. 

A  member  of  Parliament,  against  whom  a 
commission  of  bankruptcy  has  issued,  and  who 
is  found  bankrupt,  during  twelve  calendar 
months  from  its  issuing,  is  incapable  of  sitting 
or  voting,  unli'ss  the  commission  be  super- 
seded, and  tho  full  amount  of  debts  paid.  On 
certificate  by  the  commissioners,  at  the  expi- 
ration of  tho  said  twelve  months,  to  the 
Speaker,  tho  election  is  void  ;  and  af^er  four- 
teen days'  notice  by  the  Speaker  in  the  Lon- 
don 3azette,  he  issues  his  warrant  for  a  new 
writ.  This  is  conlined  to  persons  already 
elected.     Chambers  on  Electiom,  h.  I. 

Bankraptcy,  Acts  of.  See  AcU  of  Bank- 
ruplcy. 
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BamioolE ;  ia  a  thick  cake  of  oatmeal,  and 
is  a  term  for  one  of  the  duties  in  thirUge. 
It  is  a  perquisite  of  t^e  servant  or.asaiBtaot 
in  the  mill. 

Bannitu  ;  from  iannum,  a  trumpet ; .  ban- 
ished for  a  crime  or  other  cause ;  or  being  put, 
as  it  were,  to  the  horn  or  trumpet,  by  three 
blasts,  according  to  the  old  Scotch  cousuetude. 
Skene,  h.  t. 

Banreatea ;  buierets ;  in  old  law  langnage, 
a  kind  of  estate,  greater  and  more  honourable 
than  barrones.  Barons  were  permitt«d  to 
choose  commissioners  to  the  Scotch  Parlia- 
ment ;  but  banrentes  were  summoned  person- 
ally to  Parliament.  The  term  would  seem 
also  to  signify  the  rent  or  yearly  duty  (gnati 
banner-rent)  of  one  of  the  King's  banner  or 
standard-bearers.     Skene,  A.  I. 

BanitB.  Ban  is  a  Saxon  word,  signifying 
proclamation  or  public  notice ;  Burvt'  Lata 
Diet.  But  banns,  in  Scotch  law,  is  used  to  aigp- 
uify  the  proclamation  in  church,  which,  bj 
the  law  of  Scotland,  is  necessary  to  constitnta 
a  regular  marriage.  This  proclamation  is 
made  in  church,  immediately  before  the  com- 
mencement of  divine  service.  It  is  done  with 
an  audible  voice ;  and  consists  in  calling  the 
names  and  designations  or  additions  of  tbe 
parties  who  intend  to  intermarry ;  and  invit- 
ing those  who  know  of  any  sufficient  objeo- 
tion,  to  state  it  before  it  be  too  late ;  Ertk. 
B.  i.  tit.  6,  §  10.  By  the  10  Queen  Auue, 
c.  7,  it  is  enacted,  "  That  no  Episcopal  miniv 
ter  residing  in  Scotland  sh^  marry  any 
person  but  those  whose  banns  have  been  duly 
published  three  several  Lord's  days  in  the 
Episcopal  congregation  which  the  two  parties 
frequent,  and  in  the  churches  to  wbicn  they 
belong  as  parishioners,  by  virtue  of  their  re- 
sidence." Marriages  contracted  without  pro- 
clamation of  banns  are  valid;  but  the  parties, 
celebrator  and  witnesses  of  such  maniageSi 
are  liable  in  certain  penalties.  The  parties 
may  be  punished  by  fine  and  imprisoumentf 
and  the  celebrator  by  perpetual  banishmenL 
Ersk,  ib.  g  11,  see  Ivory's  edit,  note  143 ;  Bd^t 
FrifK.^  1510,4th  edit.;  £rM(m>Sjfa.p.  876; 
ffttteiesim's  Justice  of  Peace,  voL  i.  p.  8  ;  vol. 
ii.  p.  221,  2d  edit. ;  Taifs  Justice  of  Peace, 
voce  Marriage;  Hume,  i.  463;  Alison's  Priii. 
543.  In  practice,  the  strictness  of  the  law, 
requiring  proclamation  of  banna  on  three 
successive  Sundays,  has  been  departed  from, 
and  proclamation  is  permitted  to  be  made  on 
two,  or  even  on  one  Sunday,  upon  payment  of 
a  higher  fee.  The  certificate  of  due  pro- 
clamation cannot  be  disproved. 

Bat&try ;  is  the  crime  committed  by  a 
judge  who  is  induced  by  a  bribe  to  pronounce 
a  judgment.  Barahiam  eommittil  qui  propter 
peevniamjnHiliam  baraclat,  he  commits  bara- 
try  who  barters  justice  for  money.   This  pra&> 
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lice  mema  in  former  times  to  have  been  tbtj 
gawal  in  SeetUnd.  See  the  act  1540,  e. 
104;  &»t.  B.  iT.  t.  4,  §  30-1 

Bantij;  amoDgst  eocleeiastical  persons, 
ns  tbe  offence  of  exporting  money  out  of 
Stetlud  to  parchue  benefices  at  Rome,  and 
vu  prohibited  by  aereraJ  old  acts  of  Farlia- 
■wBt.  See  1426,  c  84;  1567.  c  S;  Acta 
Ftri.  Tol.  iU.  p.  14  ;  Erik,  B.  iv.  tit.  4,  §  30  ; 
Samtt'  Stat.  Lmb  abridg.  K  L;  Htme,  \.  567. 

Baratry  of  marineri ;  is  groas  fraud  on  the 
part  of  the  master  or  mariners,  tending  to 
their  own  benefit,  and  to  the  prejudice  of  the 
•nen  of  the  ship.  Bdtt  Prine.  j  479  ;  H- 
laitlb.;  Shaw's  Diffat. 

Bargain;  ia  a  consensni^  contract  or  agree* 
Mut,  and  is  generally  nwd  to  signify  such 
tmtntit  at  may  be  completed  without  the  in- 
tertention  of  writing,  e.g.  sales  of  moveables, 
iKatiau,  &c.  By  the  stat.  1669,  c  9,  such 
btrpins,  which  are  proreable  by  witneuea, 
prtacribe  in  five  years  after  tbe  bargain.  In 
n  Mtrtdtono,  bargains  of  great  importance 
nay  be  proTed  by  letters  of  correspondence, 
or  even  by  leaa  formal  writings.  Beii's  Com. 
'LS2S;TMtm  Evidence,  120 ;  Dideton,  307. 

Bargaia  and  Bale ;  in  £nglish  law,  is  an 
istfrnment  whereby  the  property  of  lands 
tad  tenements  is,  for  ralnable  consideration, 
gnuted  and  transferred  from  one  person  to 
anotber.    Tonlius'  Dkt.  h.  t. 

Ban ;  a  baron.     Sktne,  h.  t. 

Barao;  in  its  more  ordinary  acceptation, 
ii  the  degree  of  nobility  next  to  a  riscoant ; 
ImI  sacientlf,  in  Scotland,  ail  those  rassals 
vhoheld  theirlands  immediately  of  the  Crown 
v(n  tanned  barons.  When  titles  of  nobili- 
Ij  were  conferred  on  barons,  they  were  called 
tiM  jnater  barms  ;  but  both  tbe  greater  and 
&  lesser  sat  indiscriminately  iu  the  Scotch 
Parliament  until  1427,  when,  by  the  act  lOi 
<£  that  year,  the  attendance  of  the  lesser 
)>arom  was  dispensed  with,  on  condition  of 
their  sending  repreeentatives  from  each  coun- 
ty, to  be  called  "  eommtsiontrt  of  the  tchire." 

Bat  tlthough  eveiy  person  holding  of  the 
Cron  came  under  one  or  other  of  the  above 
daotnbstiooB  of  greater  or  lesser  barons, 
jet,  to  constitute  a  baron  in  the  strict  legal 
HBM  of  the  word,  his  lands  must  have  been 
tneted,  or  at  least  confirmed,  by  tbe  King 
nUheroM  batvniam.  And  such  a  baron  had 
sjnritdiction  both  civil  and  criminal,  nhich 
li*  might  bare  exercised  either  in  his  own 
ptraao,  or  by  bis  bailie.  This  Jurisdictiou 
■«,  hoiBver,  reduced  by  20  Geo.  II.,  c.  43, 
to  tbe  right  of  recovering  from  his  rassals 
sod  wnania  the  feu-duties  and  rents  of  their 
Isod,  and  compelling  them  to  perform  the 
wrriMs  to  which  they  may  be  bound,  and  to 
the  right  of  deciding  in  civil  questions  where 
tba  d«bt  or  damage  did  not  exceed  40s.    Be- 


yond this  the  baron  or  bia  bailie's  civil  jnris- 
diction  cannot  be  prorogated.  The  criminal 
jurisdiction  of  the  baron  is,  by  the  same 
statute,  limited  to  assaults,  batteries,  and 
smaller  offences,  which  may  be  punished  by  a 
fine  not  exceeding  20b.i  &c.  Wnere  a  fine  is 
inflicted,  it  is  to  be  recovered  by  poinding,  or, 
in  default  of  goods,  by  one  month's  imprison- 
ment at  farthest.  But  this  jurisdiction  is 
put  under  so  many  regulations  and  restrio- 
tions  that  it  is  now  seldom  if  ever  exercised. 
The  act  20  Oeo.  II.  farther  provides,  that  no 
future  charter  of  erection  of  a  barony  shall 
convey  any  higher  jurisdiction  than  for  re- 
covering th^  rente  of  lands,  multures,  and  mill 
services.  An  exception  has,  however,  been 
made  to  this  by  the  statute  35  Geo.  III.,  o. 
122,  by  which  the  Crown  is  authorised  to 
erect  free  and  independent  burghs  of  barony 
in  thos6  parte  of  the  sea-coast  in  which  the 
fisheries  are  carried  on.  The  magistrates  in 
such  burghs  are  to  exercise  the  power  of  jus- 
tices cumulatively  with  the  justices  of  the 
county.  Ersk.  B.  i.  tit .  4,  §  25,  ei  ttq. ;  Stair, 
B.  ii.  tit.  3,  §§  2  and  62  ;  Bank.  voL  i.  p.  65, 
564,  et  teq ;  Sioint.  Abridg.  h.  (.;  BM  on  Ltatet, 
vol.  it.  p.  45,  326  ;  Hunter  on  landlord  and 
Tenant,  pp.  664, 667  ;  Brown's  5Wp.pp.  1146, 
2341. 

Baron  of  Exchequer ;  the  Judges  of  the 
Scotch  Court  of  Exchequer  were  termed 
Barons  of  Exchequer.     See  Exchtqaer. 

Baron  and  Feme ;  the  English  law  term 
for  husband  and  wife.     Tomlins'  Diet.  h.  t. 

Baronet ;  a  dignity  or  degree  of  honour 

xt  after  barons,  having  precedency  of  all 
knights  excepting  knights- banerets,  created 
by  tbe  King  under  the  royal  standard.  3Vtn- 
lint,  h-  t. 

Barony ;  is  Uie  territory  over  which  the 
rights  of  barony  extend :  it  also  signifies  the 
right  itself.  Tbe  right  of  barony  can  be  con- 
ferred only  by  the  Crown,  and  cannot  be 
truismitted  by  the  baron  to  be  held  base  of 
himself.  W^here  it  is  transmitted,  it  must 
be  by  a  public  holding,  which  enables  the  dis- 
ponee  to  renew  the  title  from  the  Crown  by 
resignation  or  confirmation,  and  so  to  come 
into  tbe  place  of  the  disponer.  The  right  of 
barony  also  iocorporatea  the  whole  parts  of 

hich  the  barony  cnnsists,  so  that  a  convey- 
ance of  the  bai'ouy,  in  general  terms,  carries 
every  pnrt  and  paicel  of  the  barony,  though 
not  uanieil,  and  cveiy  right  connected  with  a 
barony,  though  tliuau  )'i;:,'ht8l)e  not  expressed. 
One  elTect  of  the  righi  »t'  barony  was  to  unite 
the  whole  sepsnite  subjects  of  which  the  ba- 
rony consists,  eo  that  one  sasine,  tiitien  on  any 
one  part  of  the  barony,  carried  the  vrhole. 
And  while  a  clause  of  union  united  only  lands 

hich  are  locally  discontiguous,  the  union 
effected  by  a  charter  of  barony  united  lands 
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though  floiring  rrom  different  niperiora,  or 
held  by  different  tenures,  as  well  as  vhere  the 
anbjeotA  are  discoatiguooB  in  place.  ThiH 
privilege,  however,  u  now  rendered  nseleU 
■ince  the  act  8  and  9  Vict.,  c.  35  (1845),  which 
ftllows  aaaioa  to  be  given  hj  merely  recording 
the  instrument,  and  does  away  with  the  ne- 
cessity of  giving  infeftment  on  the  lands  them- 
selves. By  the  act  1595,  c.  93,  it  is  provid- 
ed, that  the  inhabitants  of  all  barony  lands 
■hall  be  amenable  to  the  courts  within  whose 
jurisdiction  the  lands  are  sitoatod.  Slair,  B. 
ii.  Ut.  3,  §  60 ;  Ersk.  B.  ii.  tit.  3,  §  46  ;  tit. 
6,  §  8,  et  leq. ;  Bank.  vol.  i.  p.  564.  et  ieq.; 
BdPt  PriiK,  §§  749,  849,  2191,  4th  edit; 
Shaw't  Digest,  A.  t. ;  Jurid.  Stgkt,  4tliedit.  vol. 
i.  p.  355 ;  JHetuiet'  Couwyancing,  See  Baron, 

BarrenneHi.    See  sUrility. 

Barriater,  or  BamuUr:  in  English  law, 
«  counsel  learned  in  the  law,  admitted  to 
plead  at  the  bar,  and  there  to  take  upon  him 
the  protection  and  defence  of  clienb.  The 
period  of  his  probationary  attendance  at  the 
inns  of  court  ought  to  be  five  yeu^  A 
counsel  cou  maintain  no  action  for  his  fees. 
Where  Scotch  and  English  counsel  appear  in 
the  same  cause,  preceUeace  is  generally  de- 
teruiiued  by  their  standing  at  their  respective 
bars.  Chambert  on  Electiom,  h.  t. ;  TonUint' 
DieL  A.  t.     See  AdweaU. 

Barratrie,  or  Barrataria ;  in  the  old  Scotch 
law  language,  a  kind  of  simony  in  acquiring 
right  to  benefices.     Scent,  K.L     So6  Santri/. 

Barter ;  called,  in  the  Roman  law,  permu- 
tation, is  a  contract  by  which  one  thing  Is 
given  in  exchange  for  [mother.  The  distinc- 
tion between  barter  and  sate  is,  that,  in  the 
former,  money,  which  is  an  essential  of  sale, 
is  never  one  of  the  things  exchanged.  By 
the  Roman  law,  if  one  of  the  things  exchanged 
were  evicted,  the  party  so  losing  it  had  a  right 
of  recourse  to  the  thing  which  he  gave.  But 
with  OS  this  right  of  recourse  is  confined  to 
the  contract  of  eicambion,  i.e.,  the  exchange 
of  hei  itable  subjects,  and  has  no  place  in  the 
exchange  of  moveables.     Slair,  B.  i.  tit.  14, 


§  1  ;  Bank.  vol.  i.  p.  407. 

Base  BJ{;hts.  Where  a  person  dispones 
feudal  property  to  be  held  under  himself,  in- 
stead of  Quder  his  superior,  the  right  which 
the  disponee  thus  acquires  is  called  a  base 
right.  In  the  original  charter,  the  lands  are 
dinned  to'the  receiver,  to  be  held  by  hira 
of  the  grantor  either  iu  fen  or  in  blench, 
there  being  ne  other  species  of  holding  in 
modern  conveyancing.  In  the  feu-holding, 
a  feu-duty  or  annual  payment  in  money  or 
victual  is  given.  In  the  blench-holding,  an 
elusory  duty,  as  a  penny  Scots  money,  or  the 
like,  is  stipulated  as  an  acknowledgment  of 
superiority.  Where  lands  are  given  out  on 
either  of  these  holdings,  the  charter  describes 
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the  Bubjeet,  the  dispones  or  vassal,  the  lidd- 
ing, and  the  nature  of  the  warrandice  aadsr- 
taken  by  the  grantor :  it  assigns  the  rents  to 
the  disponee,  and  contains  a  mandate  to  the 
grantor's  bailie  to  give  infellmeut  to  the  vaa- 
sal.  This  is  the  base  right,  by  which,  in 
modem  conveyancing,  subinfeudation  is  effect- 
ed. The  grauter  remains  vassal  to  his  own 
superior,  and  the  subinfeudation  makea  no 
change  on  the  titles  be  holds  from  his  sape- 
rior.  Thus,  snppose  A.  to  hold  of  the  Crovrn 
blench,  and  that  he  subfiBus  hia  lands  to  B., 
to  be  held  in  feu.  A.  is  the  vassal  of  the 
Crown,  and  B.  is  the  sub-vassal  in  the  lasds. 
B.,  the  subrassal,  has  thus  two  saperiors ;  A, 
from  whom  he  derives  his  right,  who  is  his 
immediate  superior,  and  the  Crown,  which  is 
his  mediate  superior.  The  right  in  A.  is 
termed  the  dominium  diraium,  in  reference 
to  B.'s  right  over  the  property,  and  B.'s  the 
doMiniinn  wHU,  or  property.  A.'s  rigfat  is 
termed  a  public  one ;  B.'s  a  base  or  subaJtem 
right.  These  two  rights  stand  on  difierent 
sets  of  titles,  entirely  nueonnected  with  each 
other.  A.'s  title  stands  on  his  own  Crown 
charter  and  sasine ;  B.'s  on  fais  base  right. 
The  base  right  in  favour  of  B.  can  never  be 
confirmed  by  the  Crown,  to  the  effect  of  mak- 
ing B.  hold  of  the  Crown.  This  would  be  to 
deprive  A.  of  his  subvassalage,  which  no  act 
of  the  Crown  or  of  B.  can  accomplish.  For- 
merly, when  the  casualty  of  recognition  ex- 
bted,  by  which  the  whole  land,  in  consequence 
of  the  acts  of  the  immediate  superior  (that 
is  of  A.  in  the  case  supposed),  might  have 
recognosced,  it  was  common  for  a  subvassal 
to  take  a  confirmation  from  his  mediate  ra- 
perior ;  becanse  such  a  confirmation,  tfaongfa 
It  did  not  make  the  subrassal  hold  of  his  me- 
diate superior,  freed  him  from  the  conse- 
quences of  this  casualty.  But  now  that  ward- 
holding  is  abolbhed,  the  necessity  of  this 
measure  is  at  an  end,  and  a  oonfirmation  of 
this  kind  is  not  sought  for.  The  only  con- 
firmation in  modem  practice  is  the  confirma- 
tion of  a  right  given  to  a  purchaser  to  be  held 
of  the  seller's  superior,  as  is  elsewhere  ex- 
plained. The  modern  disposition  to  a  pur- 
chaser, from  considerations  of  expediency, 
^ves  the  disponee  the  alternative  either  of  a 
public  or  a  base  holding ;  and  infeftment 
taken  on  the  precept  of  sasine  in  such  a  dis- 
position constitutes  a  complete  base  right, 
which  may  be  afterwards  rendered  public  bj 
a  charter  of  confirmation  from  the  dbponer's 
superior.  Slair,  B.  ii.  tit.  3,  §  27,  et  aeq.,  App. 
§  2  ;  JfiWs  NolM,  p.  dxxi ;  Enk.  B.  iL  tit. 
7,  §  8,  ef  »eq.;  BdCi  Com.  vol.  i.  p.  68,  5th 
edit. ;  BeWt  Priw.  4th  edit.  §  816 ;  Kame^ 
Stat.  Law  Abridg.  h.  t, ;  BrwmCt  Synop.  voce 
Bate  Inf^ment;  Mauiei'  Conveyandng.  See 
DitpotUion.    Gharttr.    Public  Ri^ 
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BtdliM.    S«e  Roman  Law. 

Buttrd;  a  child  born  of  a.  wonuui  who 
n*  not  married  lo  the  hther  at  the  time  of 
conception,  and  who  was  never  thereafter 
mrried  to  him.  Bastards  are  termed  ille- 
gittBftte  children,  in  contradittinctioo  to  le- 
ntimate  or  lawfal  children  born  in  wedlock. 
But  altboagh  the  act  1600,  c.  20,  declares, 
Uit  a  marriage  contracted  after  a  divorce  for 
einlterjr  between  the  divorced  person  and  the 
pmmour  is  nnlawful,  and  that  the  issne  are 
im^ble  of  succeeding  to  their  parents,  such 
cUldren  are  not  to  be  regarded  as  illegiti< 
niU  or  bastards.  Stair,  B.  iii.  tit.  3,  j  42 ; 
Ent.  B.  i.  tit.  6,  §  51.  A  bastard  can  have 
DO  beire  except  of  his  own  body,  because  sue- 
MKon  is  through  the  &ther  only,  and  baa- 
Cards  have  no  lawfal  father.  Slair,  ib.  §  44. 
Ob  tbe  failure  of  heirs  of  a  bastard's  body, 
ikt  King  sQCceeds  as  uitimut  haret.  But  al- 
tiiangfa  a  bast&rd  cannot  succeed  as  heir  or 
«iemt«r  either  to  his  father  or  mother,  he 
uj  nieeeed  by  destination.  He  may  also 
diiposs  of  bis  own  estate,  heritable  or  move- 
stik,  bj  a  deed  i»t»  vivet ;  and  he  may  even 
Eettie  his  heritable  estate  on  any  person  he 
pieties,  by  a  destination  which  is  not  to  take 
tlToet  anlil  after  his  death.  But  prior  lo  the 
ptUD^of  the  Stat  6  Will.  IV.,  c  22,  if  a 
bHtard  had  no  lawful  children  of  his  own 
bcdy,  he  could  neither  dispose  of  hisheritable 
or  ODieable  estate  on  deathbed,  nor  make  a 
teitinieDt  to  the  prejudice  of  the  Crown's 
right.  Where  he  had  lawful  issne,  however, 
be  aight  make  a  testament  either  in  their 
fuMir  or  in  favour  of  a  stranger ;  for  the 
Kigf,  being  excluded  by  the  mere  existeuce 
ef  lach  iisae,  has  no  interest  to  challenge 
ujdeitination  of  the  bastard's  property  which 
be  may  think  proper  to  make.  And  now, 
by  the  statute  referred  to,  bastards  hare  tho 
povsr  of  disposing  of  their  moveables  by  tes- 
tsaent,  in  like  manner  as  other  persons  ;  6 
Wil  W^  e.  22.  The  widow  of  a  bastard, 
vktlier  there  be  issue  or  not,  enjoys  her  legal 
rights  of  teres  and  _;tM  Ttiicta ;  and  creditors 
sra  entitled  to  use  the  ordinary  diligence  for 
stUehins  the  heritable  or  moveable  estate  of 
s  bsrtard,  both  before  and  after  his  death. 
Sw  Siiir,  B.  iii.  tit.  3,  §§  42,  44 ;  Jf(«'s 
AW,  pp.  IV.  xxxii. ;  ErOc.  B.  iii.  tit.  10,  §  5, 
d«!.;  Bmk.  vol.  i.  pp.  46,  US,  276  ;  Btil'i 
{"me.  3d  edit,  g  205%  et  teq.;  Kama'  Stat. 
I^m  Abridy.  h.  t, ;  Brown'i  Synop.  A.  t.  and  p. 
1172 ;  fibio's  Dige^ ;  Uuhh.  Jiutice  of  Peace, 
nl.  iL  pp.  263-8,  2d  edit. ;  Tatt't  JiuHct  o/ 
P»M,  WM  OOdreH ;  xii.  s.  p.  663,  183,  604  ; 
»iii-  s.  p.  235 ;  xiv.  s.  pp.  815,  852,  47 ; 
Kmuf  Print.  tfEgui^  (1825),  497  ;  Btme,  i. 
447 ;  ii.  122, 333.  As  to  the  legitimation  of 
^Mtsnls,  and  iu  effbcts,  see  LegitMotun;  see 
ihoiliM. 
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Bastard,  JUimant  o£  The  aliment  of  il< 
legitimate  children  is  a  joint  burden  upon 
both  parents.  Tbe  mother  is  entitled  to  tho 
custody  of  the  child,  and  the  father  is  bound 
to  contribute  his  proportion  of  the  expense  ; 
and  if  neither  the  mother  nor  tather  can  sup- 
port the  child,  it  must  be  supporl«d  by  the 
parish  in  which  the  mother  has  a  settlement. 
The  period  for  which  the  mother  is  entitled 
to  the  custody  of  the  child  does  not  appear  to 
be  precisely  fixed ;  and,  by  decisions  of  the 
Court,  it  has  varied  from  seven  to  fonrteen 
years;  Ersk.  B.  i.  tit  6,  §  56;  Mor.  Diet. 
442,  It  seq.  and  p.  11080.  Neither  does  it 
appear  to  be  settled,  whether  or  not,  after 
the  period  of  tbe  mother's  custody  of  the  child 
ceases,  the  father  is  entitled  to  insist  on  tak- 
ing the  child  from  the  mother.  In  the  ease 
of  Goadby  against  M'Candy,  7th  July  1815, 
Foe.  Coll.,  the  mother  was  preferred  to  the  cus- 
tody of  a  child  of  thirteen  years  of  age,  in 
competition  with  the  relations  of  the  deceased 
father.  As  to  the  jHanlum  of  aliment  awarded 
against  the  father,  it  has  vu-ted  of  late  from 
L.4  to  L.IO  a-year,  according  to  the  rank  of 
the  parties.  In  gensrat,  the  award  against 
artisans  is  from  L.4  to  L.6  a-year,  and  where 
the  father  is  of  a  higher  rank  of  life,  L.IO 
a-year  is  generally  given.  It  is  payable  qnar- 
terly  by  advance,  and  is  continued  until  the 
child  can  earn  its  bread.  On  the  insolvency 
of  the  father  of  an  illegitimate  child,  the 
mother's  claim  for  aliment  to  the  child  gives 
her  a  jut  erediti,  which  entitles  her  to  rank 
for  the  aliment  on  the  father's  bankrupt  ev 
tate ;  in  which  respect  she  has  an  advantage 
over  the  mother  of  a  lawful  child,  who,  hav- 
ing united  her  fortunes  and  those  of  her  chil- 
dren with  the  father,  must  follow  his  fat«, 
and,  independently  of  special  contract,  has 
no  j«*  ereaiti  entitling  her  or  her  children  to 
rank  for  their  legal  provisions  in  case  of  in- 
solvency ;  BeH's  Ctm.  vol.  i.  pp.  635,  643,  &tb 
edit.  A  debtor  who  has  been  imprisoned  for 
the  aliment  of  a  bastard  child  has  been  held 
not  entitled  to  the  benefit  of  the  easio.  Ib, 
voL  ii.  p.  691.  See  BeWt  Prine.  §  2062,  et 
leq.  ;  Dtuilcp'i  Parith  Law,  205  ;  Brown's 
^nop.  p.  73,  et  xeq. ;  Shaw'i  Digest;  Mulch. 
Juttice  of  Peace,  vol.  i.  p.  114. 

Baatardiia ;  (old  French)  bastard  ;  a  child 
unlawfully  begotten  "  outwith  tbe  band  of 
marriage,"  according  to  the  old  defloition. 
The  word  is  said  by  Skene  to  be  barbarous. 
Skene,  h.  t. 

Bastardy,  Gift  of ;  is  a  gift  of  the  Crown 
of  the  heritable  or  moveable  effects  of  a  bas- 
tard who  has  died  without  having  lawful  issue, 
and  without  having  disposed  of  bis  property  in 
liege  poiutie.  By  this  deed  the  Crown  gives, 
grants,  and  dispones  to  the  donatory,  the 
bastard's  estate  and  effects,  with  power  to  in* 
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stitnte  an  action  of  declarator  of  the  bastardy, 
vbich  is  necessary  to  entitle  the  donatory  to 
take  the  benefit  of  the  gift.  See  Jurid. 
Styles,  vol  i.  p.  461  and  504,  2d  edit. ;  Stm- 
ter'g  Landlord  and  Temnt,  178.     See  Oi/L 

Baatardy,  BeclaratoT  of;  is  an  action  in- 
stituted in  the  Court  of  Seaaion  by  the  dona- 
tory in  a  gift  of  bastardy,  for  having  it  de- 
clared that  the  lands  or  effects  which  be- 
longed to  the  deceased  bastard  belong  to  the 
donatory  in  virtue  of  the  gift  from  the  Crown. 
The  defender  called  in  this  action  is  the  per- 
son who,  had  the  bastard  been  a  lawful  child, 
would  have  succeeded  to  him.  If  the  bas- 
tard's heritable  estate  has  been  held  iiuuie' 
diately  of  the  Crown,  the  property  and  su- 
periority are  consolidated,  and  it  is  unneces- 
sary to  bring  an  action  of  declarator  of  bas- 
tardy unless  a  donatory  has  been  named. 
Bat  where  the  bastard's  lands  are  held  of  a 
subject,  the  Sovereign,  who  cannot  be  vassal 
to  a  subject,  always  names  a  donatory,  who, 
in  order  to  complete  his  title,  must  obtain  a 
decree  of  declarator  of  bastardy.  See  Stair, 
R  iii.  tit.  3,  j  43,  B.  iv.  t.  12,  §  2 ;  Brown's 
Syn.  p.  357  ;  Jurid.  Stylet,  2d  edit.  iii.  200; 
Shamts  Practice,  421 ;  Diekstm  on  Evideate, 
8, 190,  703.  A  declarator  of  bastardy  seems 
also  to  be  competent,  during  the  life  of  a 
bastard,  at  the  instance  of  any  party  who 
has  a  good  title  and  interest  to  prove  the 
bastardy. 

Baaton,  or  Baton ;  a  staff  or  baton.  This 
is  the  proper  symbol  of  resignation,  thongh 
a  pen  hsa,  by  immemorial  custom,  been  made 
use  of  as  the  symbol  in  the  act  of  resignation. 
Ertk.  B.  ii.  tit.  3,  §  36 ;  Rote,  ii.  216 ;  A.  S. 
11th  Feb.  1708. 

Battery  Pendente  Lite;  was  a  statutory 
offence  consisting  in  assaulting  an  adversary 
in  a  law-suit,  during  the  dependence  of  the 
suit.  The  two  statutes  (1584,  c  138,  and 
1594,  c.  219.)  upon  which  it  was  founded, 
and  which  declared  the  punishment  of  the 
crime  to  consist  in  the  loss  of  the  cause,  are 
repealed  by  7  Geo.  IV.,  c.  19.  For  the  his- 
tory and  application  of  these  statutes,  see 
Ertk.  B.  iv.  tit.  4,  §  37  ;  Bank.  vol.  i.  p.  288 ; 
Kame't  Slat.  Law  abridg.  k.  t. ;  Brown' t  Synop. 
h.  U  and  p.  454 ;  Watson's  Stat.  Law,  h.  t.  ; 
Gordon,  27th  Feb.  1781,  Jfw.  1378,a»<iotta)- 
caeet  there  cited. 

Beuta,  Wild.  The  right  to  wild  beasts, 
Or  to  fowls  or  fishes,  is  acquired  by  occupancy, 
unless  they  have  been  previously  deprived  of 
their  natural  liberty,  as  by  inclosing  deer  in 
a  park,  Bsbes  in  a  pond,  or  birds  in  an  aviary; 
but  when,  by  any  accident,  they  have  re- 
gained their  natural  liberty,  and  the  former 
proprietor  has  given  over  his  pursuit  of  them, 
the  right  to  them  may,  as  before,  be  acquired 
by  occupancy.    Domestic  animals,  although 
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they  should  stray,  still  remain  the  property 
of  their  original  owner.  Ersk.  B.  iL  tit.  I,  § 
10 ;  Stair,  B.  ii.  tit.  1,  §  5,  and  33;  Bank.  L 
505. 

Beating  of  Jndges.  To  beat,  strike,  or 
insult  any  judge  sitting  in  judgment,  or  on 
account  of  his  judicial  conduct,  was  at  one 
time  a  capital  offence ;  1593,  o.  177 ;  1600, 
c  4 ;  and  threala  of  violence  used  to  a  judge 
on  account  of  his  conduct  in  that  capacity 
will  subject  the  offender  to  an  arbitrary  judg- 
ment; Eume,  vol.  i.  p.  406.  Erskine  in- 
cludes under  this  crime  all  offences  against 
the  law  or  its  execution,  «.  p.  deforcement  of 
messengers,  breach  of  arrestment,  battery 
pendente  litt.  Erst.  B.  iv.  tiL  4,  §  42.  Ali- 
ton't  Princ.  p.  573.  See  Deforcement,  Breach 
of  Arrettmenl,  and  Battery  Pendente  Lite. 

fieei ;  are  not  private  property  unleei  they 
are  in  a  skep,  or  are  working  in  the  hollow 
of  a  tree,  w^l,  or  house.  When  they  hive, 
they  remain  the  property  of  their  former 
owner,  so  long  as  he  continues  in  pursuit  of 
them ;  but  thereafter  they  belong  to  the  Ant 
occupant  Enk.  B.  ii.  t.  1,  §  10 ;  Stair,  B. 
ii.  t.  1,  {  33 ;  Bkar't  Manual,  h.  U;  Buou,  L 
80. 

Before  Answer.  In  judicial  proceediogi 
this  expression  signifies,  before  deciding  tne 
main  question  raised.  It  frequently  hap- 
pens that  the  full  bearing  of  written  or  of 
parole  evidence  is  not  apparent  when  per- 
mission to  adduce  the  evidence  is  asked  ;  or 
the  relevancy  of  the  proof  offered  may  be 
questionable  ;  or  in  accountings,  the  preciae 
state  of  the  balance  may  affect  the  legal 
questions  raised ;  or  in  questions  about  farms, 
buildings,  machinery  or  the  like,  it  may  aid 
the  judge  in  deciding,  if  he  has  correct  infor- 
mation as  to  the  state  of  the  subject-matter 
of  the  suit.  In  these,  and  similar  cases,  oor 
courts,  both  supreme  and  inferior,  are  in  use 
to  pronounce  interlocutors  allowing  proofs,  or 
granting  diligence  for  the  recovery  of  writ- 
ings, or  oi'deriug  judicial  reports  from  ac- 
countants or  from  persons  of  skill,  "  before 
answer,"  that  is,  reserving  for  after  consider- 
ation the  relevancy  as  well  as  the  legal  ef- 
fect of  the  proof,  productions,  or  reports,  on 
the  merits  of  the  legal  questions  at  issue. 
The  words  "  before  answer,"  are  perhaps 
not  absolutely  indispensable  in  such  cases; 
but  they  have  the  advautage  of  barring  all 
dispute  as  to  the  purpose  of  the  inquiry  so 
authorized,  and  preventing  the  plea  that  the 
relevancy  of  the  proof  was  determined  before 
it  was  ordered  by  the  court.  See  Proof,  &?*• 
dence.  Oommstion,  tf'Farlane's  Pr,  p.  52, 
Dickson  on  Evid.,  pp.  966,  783. 

B^^ars.  There  are  many  severe  statutH 
against  be^ars  and  vagabonds:  thus,  1424, 
e.  42 ;  1525,  o.  22 ;  1579,  c.  74 ;  1592,  p. 
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147 ;  1597,  e.  268 ;  and  the  whole  leta  and 
hiTj  C<ratieil  procikmatiom  againat  beggars 
ud  rtgTuU  are  renewed  and  ratified  by  the 
ift  im,  e.  21.  Bwae,  vol  i.  p.  475,  477  ; 
«nt  B.  i.  tiL  7,  §  61 J  B-  »"•  *''■  4,  §  39 ; 
Srnt.  Abridg.  voee  Poor;  HutA.  Jmtice  of 
Pita,  ToL  ii.  p.  20,  and  Apf.  Nob.  ixx.  lii-. 
2d  tdit. ;  Dutiiop's  Parish  Law,  pp.  214,  254 ; 
/)wi»p'»  Poor  Lam,  pp.  1-27 ;  Caird't  Poor 
L«B,  p.  37.     See  Va^aiiondt. 

BuaTionr  at  Heir ;  or  gestio  pro  hartde ; 
utpHuve  title,  by  which  an  apparent  heir, 
bj  iBtrimitnion  with  faia  anceator'B  heritage, 
iMnn  a  oniTertal  liability  for  hi«  debts  and 
obliptioai.  This  paBsive  title  was  intro- 
dgeed  into  the  law  of  Scotland  u  early  as  the 
iHtitalioD  of  the  College  of  Jostice  ;  for  the 
ptrpMe,  it  would  appear,  of  checking  the 
fnaii  to  which  creditors  were  exposed  under 
Itw  more  sndent  law,  according  to  which  the 
hirwM  liable  to  the  extent  of  his  actual  in- 
tTHBinoni  only.  The  passive  title  of  gatio 
ft*  kanie  is  inenired,  1.  By  the  heir's  im- 
niiiDg  with  the  heritable  sabiects  of  the  an- 
CNtor,  letting  tacks,  fkc.  2.  By  intromitting 
■ilb  keirehip  moveables,  which,  in  questions 
rfnecewoD,  are  reckoned  heritage.  3.  By 
isttrmeddling  with  the  title-deeds  of  the  ao- 
eotor'i  tieritsble  estate,  in  suoh  a  manoer  as 
to  gits  me  to  a  reasonable  presumption  that 
be  intends  to  represent  him.  4.  By  the  heir's 
Buiing  OTBT  to  a  third  party  any  part  of  the 
lamtor'i  heritable  estate,  or  by  granting 
diichirges  U)  any  of  the  ancestor's  debtors. 
Bit  the  simple  renunciation  by  the  beir  of 
iD  claim  to  the  succession  in  favonr  of  the 
WiMuleorof  provision,  even  for  a  valuable 
omideration,  infers  no  passive  title,  because 
endit«nare  not  hartbysnch  a  renunciation. 
i-  Tbs  pssaive  title  of  getlio  pro  hterede  is  iu- 
ami  nnder  the  act  1695,  c.  24,  if  the  heir, 
ntbntKrvieeorentryRS heir, shall  "either 
nicr  to  potseis  his  predecessor's  estate  or 
tnypirt  thereof,  or  shall  parchase,"  either 
b;  biuelf  or  by  means  of  another  person  for 
ba  bthoof^  any  right  to  his  predecessor's  es- 
Ut»,  or  any  legal  diligence  or  other  right  af- 
beting  the  estate,  redeemable  or  irredeem- 
sU«,  except  as  highest  bidder  at  a  judicial 
■k.  Bat  in  construing  this  clause  of  the 
■Unta,  it  has  been  hold,  in  opposition  to  the 
«finioD  of  Erskine,  that  the  mere  parchase 
^the  beir  of  a  debt  affecting  the  ancestor's 
Wtle  will  Dot  subject  the  heir  unless  he  pes- 
Ku  in  virtue  of  the  right  so  purchased  ;  Clel- 
lud  V.  Campbell.  10th  June  1796,  Mor.  p. 
^59.  Id  this  case,  however,  although  the 
^int  was  fuUy  discussed,  it  was  not  at  the 
usUace  of  creditors.  It  may  be  remarked 
in  g«)»ral,  with  regard  to  this  passive  title, 
|bst  the  qnestion,  whether  or  not  it  has  been 
inaund,  will  depend  a  good  deal  upon  cir- 
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enmstances ;  and  as  its  consequences  may  be 
highly  penal,  it  would  seem  that,  where  the 
intromission  has  been  iucoosiderable,  and 
where  there  has  been  evidently  no  intention 
of  defrauding  creditors,  the  heir  will  be  re- 
lieved from  the  effects  of  bis  intromission. 
The  court  has  even  authorized  an  actual  ser- 
vice as  heir,  to  be  set  aside,  in  order  to  free 
the  heir  from  his  passive  title.  A^ton,  7th 
July  1784,  Mor.  p.  9732.  See  also  Ersk.  B. 
iii,  tit.  8,  §  82,  et  »eq.;  Slair,  B.  iii.  tit.  6,  § 
1 ;  Mere's  Notes,  p.  cccxzxvii ;  Bank,  ToL  ii. 
p.  366,  et  stq.;  BeWs  Cam.  vol.  i.  pp.660, 
711;  BeU'sPrine.  ^  1919. 

Bench ;  in  English  law,  has  different  sig- 
nifications; thus,  J^M  ^ctkA  signifies  that  es- 
tate in  copyholds,  which  the  wife,  being  es- 
fnused  a  virgin,  has,  after  the  decease  of  her 
nsband,  for  her  dower,  according  to  the  cna- 
torn  of  the  manor;  2'omfins'  Diet.  Kmfi 
{Qwen'i)  Btneh;  a  court  in  which  the  King 
was  formerly  accustomed  to  sit  in  person : 
and  which,  on  that  account,  was  moved  with 
his  household.  This  court  consists  of  a  lord 
chief-justice,  and  three  other  jnstioos  or 
jndges,  who  are  invested  with  a  sovereign 
jurisdiction  over  all  matters,  whether  of  a 
criminal  or  public  nature.  The  court  ia 
now  divided  into  a  crown  ude  and  plea 
side  ;  the  one  determining  criminal,  and  the 
other  civil  cansea.     TonUtn^  Bid. 

Benohen;  in  the  inns  of  court,  are  the 
senior  members  of  the  society,  who  are  in- 
vested with  the  government  of  the  body  to 
which  they  belong.    Ene.  Brit. 

Benefice ;  a  church  living.  Prior  to  the 
Reformation,  benefices  were  of  two  kinds. 
They  consisted  either  of  lands  or  teinds :  the 
former  were  called  the  temporality,  the  latter 
the  spirituality  of  benefices.  In  consequence 
of  the  Keformation,  James  VI,  considered 
himself  proprietor  of  all  the  church  lands, 
and  erected  several  abbacies  and  priories  into 
temporal  lordships.  Those  to  whom  he  gave 
these  grants  were  termed  lords  of  erection, 
or  titulars,  as  having  a  title  to  the  erected 
benefices.  Abbacies  and  priories,  and  even 
bishoprics,  were  erected  into  temporal  lord- 
ships, the  proprietors  of  which  received  the 
titles  of  lords  of  erection,  titulars,  or  com- 
mendators ;  and  the  property  which  formerly 
belonged  to  the  bishops  and  their  chapters 
was,  to  a  considerable  extent,  brought  back 
into  the  hands  of  the  Crown  by  the  restor- 
ation of  Kpiscopacy,  and  its  subsequent  abo- 
lition. The  lords  of  erection,  and  other  lay 
proprietors  of  church  lands,  exercised  the 
same  rights  in  drawing  the  teiod  which  had 
formerly  been  exercised  by  the  clergy ;  when 
fortunately  this  state  of  matters  was  put  an 
end  to  by  the  decrees-arbitral  pronounced 
by  Charles  I.  on  the  surrender  of  tithes. 
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Stair,  B.  iK  tit.  B,  S  10,  et  te^ ;  Erik.  B.  ii. 
tit.  10,  §4,  etseq.;  Bank.  toI.  ii.  p.  1,  ttseq.; 
BelTt  Com.  rol.  i.  p.  127,  5th  edit.;  Htitch. 
Justice  <^  Peace,  rol.'ii.  p.  410,  2d  edit;  Er»k. 
Prine.  llth  edit.  244-9;  ir«m«,  L  576.  Bee 
Tand*.     Annexation. 

Benefioiuin  CedendAmm  Aotumnm.  Thin 
was  a  right  conferred  by  the  Romaa  Uw, 
vherebj  a  co-caucioner,  who  had  paid  the 
debt  for  the  principal  debtor,  vaa  entitled  to 
compel  the  creditor  to  assiga  his  right  of  ac- 
tion against  the  other  co-cautioners,  ao  as  to 
enable  the  cautioner  who  had  paid  to  operate 
his  relief  from  those  who  wore  bound  along 
with  him.  By  the  law  of  Scotland  a  co-cau- 
tioner, who  has  paid,  has  an  action  of  relief, 
without  the  necessity  of  any  such  conveyance 
from  the  creditor.  In  the  practice  of  Scot- 
land, a  catholic  creditor,  who  has  a  security 
extending  orer  several  subjects,  must,  if  he 
draws  his  payment  from  one  subject  only, 
convey  his  security  to  the  other  creditors  on 
that  lubject,  to  the  effect  of  enabling  them  to 
draw  from  the  other  subjects  over  which  the 
Hcnrity  extends,  so  as  in  the  end  to  make 
the  catholic  debt  rank  proportionally  on  all 
the  subjects  over  which  the  security  extends. 
Er»k.  B.  ii.  tit.  12,  $  66  ;  B.  iii.  tit.  3,  $  €8  ; 
Brown's  Si/nop.  h.  t. ;  Meuiie^  Convetfaneiag. 
See  Gatholie  Creditor. 

Benefloinin  InTsntarii;  wasa  privilege  en- 
joyed by  an  apparent  heir  in  heritage,  who 
was  doubtful  whether  the  value  of  fhe  inhe- 
ritance would  be  adequate  to  the  payment  of 
his  predecessor's  debts.  This  privilege  was 
conferred  by  the  act  1695,  c.  24,  whereby  an 
apparent  heir  witliin  year  and  day  after  his 
predecessor's  death,  that  is  within  the  annus 
deliberandi,  was  permitted  to  enter  to  his  pre- 
decessor cum  benejieio  invenlarii,  or  upon  in- 
ventory, according  to  the  practice  in  move- 
able succession.  The  effect  of  entering  in 
this  way  was,  that  the  heir  became  liable  for 
his  predecessor's  debts  and  deeds,  to  the  va- 
lue of, the  heritage  given  up  in  the  inven- 
tory only,  and  no  farther.  The  statute  re- 
quired the  heir,  withiu  the  annus  deliberandi, 
to  make  up  and  exhibit  upon  oath  a  full  and 
particular  inventory  of  "  all  lands,  houses, 
annual  rents,  or  other  heritable  subjects,"  to 
wliich  he  "  may  or  pretends  to  succeed:" — 
which  inventory  was  regularly  subscribed 
before  witnesses,  and  given  in  to  the  Sheriff- 
clerk  of  the  county  where  the  heritage  was  si- 
tuated ;  or,  if  the  defunct  had  no  lauds  or  he- 
ritt^;e  requiring  sasine,  to  the  Sheriff-clerk  of 
the  county  where  the  defunct  died.  The  in- 
ventory thus  given  in  was  directed  to  be  sub- 
scribed by  the  Sheriff  and  the  clerk  of  the 
court,  and  recorded  in  the  Sheriff-conrt  books, 
from  which  extracts  of  the  inventory  were  to 
be  given.  The  inventory  reqaired  to  be  given  i 


in,  recorded  and  extracted,  witiua  the  year 
and  day ;  and  thereafter,  within  forty  days 
after  the  expiration  of  the  year  and  day,  the 
extract  of  the  inventory  was  Again  pre- 
sented and  recorded  in  the  books  of  Conncil 
and  Soaion,  in  aparticular  register  kept  for 
the  purpose.  Where  any  part  of  the  de- 
funct's heritable  estate  had  been  accidentally, 
and  without  fraud,  omitted  in  the  inventory, 
the  omission  might  be  supplied  by  what  was 
called  an  eik,  or  addition  to  the  inventory, 
which  was  made  and  subscribed,  given  in  and 
recorded,  in  the  same  manner  with  the  prin- 
cipal inventory ;  provided  soch  eik  was  made 
within  forty  days  after  the  heir  came  to  the 
knowledge  of  the  omission,  fiy  intromitting 
with  the  heritage  without  attending  to  the 
provisions  of  this  statute,  the  heir  iooarred 
a  universal  responsibility  for  the  debts  of  the 
defunct.  (See  Behaviour  as  Heir.)  The  sta- 
tute did  not  require  the  heir  to  serve  within 
the  year.  If  the  inventory  was  girea  in  and 
recoi'ded  within  the  statutory  period,  the 
heir  might  serve  at  any  time  he  pleased  ;  and 
the  only  change  produced  in  the  form  of  the 
service  was,  that  the  heir  was  declared  to  be 
served  cum  benefido  inveatarii.  The  inventory 
Mid  service  might  be  expede  by  a  factor  ap- 
pointed by  the  Court  of  Semion  to  manage 
the  heritable  estate  of  the  defunct,  in  the  ap- 
parent heir's  absence.  Paton,  petitioner, 
24th  July  1785,  Fae.  CoU.  Mor.  p.  4071 ; 
Ersk.  B.  iii.  tit.  8,  §  68  ;  Bank.  vol.  ii.  p.  31 1 ; 
BeWi  Com.  vol  i.  p.  662,  et  »«.;  Beffs  Princ 
§1926;  Suntet's  Landlordand  Tenant!  Stair, 
B.  iii.  tit.  4,  §  32 ;  More's  NoUs,  p.  occxxi. 
See  as  to  the  form  of  entry  cum  benefieio  (i»i«n- 
tarii,  Jurid.  Styles,  vol.  i.  p.  401,  3d  edit  By 
the  act  10  &  11  Vict.,  c.  47  (1847),  decrees 
of  special  and  general  service  infer  only  a  li- 
mited passive  representation  of  the  deceased, 
and  the  heir  sued  is  liable  only  to  the  extent 
or  value  of  the  land  and  heritages  ^taken  np. 
Benefloinm  Competentis.  By  the  Ro- 
man law,  the  granter  of  a  gratuitous  obliga- 
tion, who  was  reduced  to  indigence,  before 
fulfilling  his  obligation,  had  henejieiun  com- 
pelenHce,  or  the  privilege  of  retaining  a  suffi- 
ciency for  his  own  subsistence.  The  law  of 
Scotland  confers  this  privilege  on  fathers 
and  grandfathers  against  their  children  and 
grandchildren,  even  although  the  effect  of  it 
should  be  to  reduce  the  children  to  indigvnee  ; 
but  it  does  not  extend  it  to  the  case  of  >b«ii- 
gers,  or  to  collateral  relations,  or  even  to 
the  case  of  a  brother  against  a  sister  ;  ErA. 


<.  8,  §  89.  See  also  Hogg  against 
)th  Nov.  1749 !  Kilk.  Mar.  p.  1380 ; 
and^ Hardies  against  Hardie,  1st  Jnty  1813, 
Fac.  CoU.  According  to  Erskine  (B.  iv.  tit. 
3,  §  27),  a  bankrupt  who  has  obtained  tke 
benefit  of  a  cessio  bmerum,  and  who  after- 
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wirds  acquires  property,  has  beitejieitim  am- 
pOaUia  ;  but  this  decline  is  not  sanctioned 
l^  ftay  reported  ease ;  on  the  coDtrary,  it 
hu  been  held  that  a  bankrupt,  in  such  cir- 
camstanoeB,  has  not  Itiufidum  eomptUuli(E, 
and  that  all  which  he  is  entitled  to  reserve 
are  hia  working  tools  and  bis  wearing  apparel. 
Brtt.  B.  iv.  tit.  3,  §  89 ;  Hardies,  Ut  My 
1813,  Fae.  CoU.;  More»  NoUt  to  Slair,  p. 
ceecxxzvii. ;  Broum's  Synop.  h.  I. ;  Shand't 
Praetiu,  p.  793 ;  HutA.  Jatlke  of  Peaeo, 
¥oL  ii.  p.  284 ;  >S.  D.  xlii.  p.  664 ;  Eamet' 
Flint,  of  Sqviiy  (1825)  296 ;  Beti's  Om.  ii. 
&94,  597,  and  eaut  ikere  died. 

Banefldnin  Siyiaionii ;  in  the  Roman 
law,  was  an  equitable  privilege,  by  wbioh  a 
eo-cHutioneT,  who  was  required  to  pay  the 
debt,  might  insist  that  the  creditor  should 
make  the  demand  on  him  only  pro  rata,  or 
for  hit  proportion  along  with  the  other  sol- 
vrat  eautiouers.  By  the  law  of  Scotland,  a 
co-cautioner  enjoys  this  privilege  when  he  is 
bound  simply  as  cautioner,  along  with  an- 
other, for  the  principal  debtor.  But  where 
cautioners  bind  themselves  "  coftJuncSy  and 
tenentUy"  with  and  for  the  principal  debtor, 
the  benefit  of  division  is  lost,  and  the  creditor 
may  select  any  of  them  be  pteasos,  and  re- 
cover the  whole  debt  from  him.  Stair,  B.  i. 
tit.  17,  §  12  ;  £r*i.  B.  iii.  tit.  3,  5  63.  See 
CanUioHry. 

BeoBfldnm  Ordinii ;  or  the  benefit  of 
discussion.  Both  by  the  Koman  law  and 
merly  by  the  law  of  Scotland,  a  cautioner 
who  was  bound  simply  as  such,  might  insist, 
before  paying  the  debt,  that  the  principal 
debtor  should  be  discussed ;  that  is,  that  the 
debt  should  not  only  be  demanded  from  him, 
but  that  letters  of  homing  for  the  debt  should 
be  executed  against  him,  and  the  denuncia- 
tion recorded  ;  that  his  moveables  should  he 
attached  by  poinding,  or  arrestment  and 
furthcoming;  and  bis  heritage  by  adjudica- 
tion. Stair,  B.  i.  tit.  17,  ^  6  ;  ErA.  B.  iii. 
tit.  3.  §  61 ;  B^$  Com.  i.  347.  By  the  act 
19  and  20  Vict.,  c.  60  (1856),  the  benefit  of 
discussion  is  abolished,  and  the  creditor  is 
now  entitled  to  proceed  directly  against  the 
cautioner,  unless  the  cautioner  has  stipulated 
in  the  instrument  of  caution  that  the  creditor 
sfaatl  be  bound  to  discDSs  and  do  diligence 
against  the  principal  debtor  before  proceed- 
ing gainst  him.     See  Cautionn/. 

Braafit  of  Cle^y ;  in  the  criminal  law 
of  BngUad,  was  a  privilege  which  a  person 
etavicted  of  a  capital  felony  (not  excluded 
from  the  benefit  of  clergy),  might  plead  in 
arrest  of  judgment  for  the  firstofience.  This 
priTilege  operated  as  a  species  of  statutory 
pankm,  and  was  originally  confined  to  the 
els^j,  or  to  persons  in  holy  orders.  It  was 
Ii  vxtflnded  to  all  persons  who  could 
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read ;  and  at  that  time  it  vas  the  practice, 
on  the  conviction  of  a  Telon  whoso  crime  was 
not  denied  the  benefit  of  clergy,  to  present 
him  with  a  book  in  which  he  was  required  to 
read,  and  on  the  proper  officer  pronouncing 
the  words,  "  l^t  ut  cleriau,"  the  convicted 
lerson  was  burnt  on  the  hand  and  discharged, 
f  he  could  not  read,  he  suffered  the  statutory 
puoisliment  for  his  crime,  By  5  Anne,  c.  6, 
the  benefit  of  clergy  was  extended  to  all  per- 
sons convicted  of  clergyable  offences,  whether 
they  could  read  or  not ;  and  by  the  same 
statute,  and  several  subsequent  ones,  instead 
of  burning  on  the  hand,  a  discretionary  power 
was  given  to  the  judge  to  inflict  a  pecuniary 
fine  or  imprisonment.  The  beneflt  of  clergy 
is  now  abolished  by  7  and  8  Geo.  IV.,  c.  28, 
§  6,  and  by  the  4  and  5  Vict.,  c.  22,  as  to 
peers.  In  the  more  atrocious  capital  offences, 
it  had  previously  been  taken  away  by  various 
statutes  ;  and  in  the  criminal  code  of  Eng- 
land, there  are  msny  enactments  creating 
felonies  "  without  benefit  of  clergy."  A 
very  interesting  historical  account  of  the 
origin  of  this  privilege  will  be  found  in  Blach' 
itone,  B.  iv.  c.  28.  See  also  Tomlins'  Diet.; 
Hutfh.  Justice  of  Peaet,  ii.  180  ;  fluro's  Jvt- 
tice  of  Peace,  29th  edit.  i.  681 ;  Stem's  Cm, 
3d  edit.,  iv.  485. 

Benevolenoe ;  in  English  law,  was  a  spe- 
cies of  forced  loan  or  gratuity  from  the  sub- 
jectato  the  King  ;  one  of  the  arbitrary  modes 
of  obtaining  money,  which,  in  violation  of 
Magna  Gfaarta,  were  formerly  resorted  to  by 
the  kings  of  England.     Tmlint'  Diet.  h.  t. 

Bertnensek,  or  Birdin»ek;  according  to 
the  orthography  of  Skene,  the  same  word 
with  Bariemtck.  Skene,  h,  t.  See  Burdenseek. 

Berwiok-upon-Tweed.  This  town,  which 
was  originally  part  of  the  kingdom  of  Scot- 
land, was  ceded  to  England  by  Edward 
Baliol ;  and  it«  liberties  and  customs,  as  an 
English  town,  were  afterwards  confirmed  by 
Edward  IV.  and  James  VI.  Although, 
therefore,  it  has  some  local  peculiarities  de- 
rived from  the  ancient  laws  of  Scotland,  it  is 
clearly  a  part  of  England,  being  represented 
by  burgesses  in  the  House  of  Commons,  and 
bound  by  all  acts  of  the  British  Parliament, 
whether  expressly  mentioned  or  not ;  see  20 
Geo.  II.,  c,  42.  Indictments  and  other  local 
matters  in  the  town  of  Berwick  may  be  tried 
by  a  jurv  fVom  the  county  of  Northumber- 
land.    Blackstone,  i.  98. 

Bestdalitr;  camal  intercourse  with  the 
lower  animals  is  a  crime  punishable  by  the 
Scotch  law  with  death.  The  attempt  to 
commit  the  crime  may  be  punished  arbi- 
trarily. Hume,  vol.  i.  p.  469  ;  Alieon,  i.  566 ; 
Swinton't  Seportt,  vol.  i.  p.  5  ;  2  Brovm,  464. 

Betting.     See  Gaming. 

Bigamy ;  is  the  contracting  of  a  second 
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murii^  dftring;  the  BabnstoDce  of  a  former 
one.  By  1551,  c.  19,  this  crime,  whether 
committed  by  the  man  or  the  woman,  is  pun- 
ishable with  the  pains  of  perjury  :  these  are, 
confiscation  of  goods,  impiisoamenti  and  io- 
famy.  Bigamy  is  not  committed,  if  the  first 
marriage  was  unlawful  through  near  rela- 
tionship, or  if  it  was  dissolved  by  divorce 
(unless  the  divorce  was  obtained  by  the  fraud 
of  the  accused,  and  is  a^rwards  set  aside), 
or  if  the  accused  believed,  od  reasonable 
grounds,  that  the  first  marriage  was  dissolved 
by  death.  The  crime  is  committed,  however 
exeeptionabie  and  vitious  the  second  marriage 
may  be,  provided  it  has  been  regularly  cele- 
brated. The  clergyman  and  second  spouse 
are  art  and  part  if  they  were  aware  that  the 
former  marriage  subsisted.  The  witnesses 
also  are  art  and  part,  if  they  concealed  the 
former  marriage  from  the  second  spouse,  or 
from  the  clergyman,  who  were  iguorant  of  it. 
In  proof  of  bigamy,  the  extract  of  proclama- 
tion of  banns,  and  the  marriage  certificate  of 
the  clergyman,  in  regard  to  both  marriages, 
ought  to  be  produced.  The  clergyman,  if 
alive,  must  swear  to  his  certificate ;  and  if 
he  be  dead,  some  one  acquainted  with  his 
handwriting  must  prove  it.  If  the  extract 
of  proclamation  or  certificate  has  been  de- 
stroyed or  lost,  or  if  it  never  existed,  the 
testimony  of  those  present  at  the  marriage 
will  be  held  sufBcient ;  and  in  case  of  their 
death,  of  those  who  heard  by  report  that  the 
parties  were  married,  and  lived  openly  as 
man  and  wife.  The  first  wife's  evidence  is 
inadmissible  against  her  husband ;  but  the 
establishment  of  the  first  marriage,  by  an- 
nulling the  second,  removes  the  objection  to 
the  second  wife's  testimony ;  when  both  mar* 
riages  and  the  existence  of  the  first  spouse 
are  proved,  the  harden  of  proving  his  belief, 
on  reasonable  grounds,  that  the  first  mar- 
riage was  dissolved,  lies  upon  the  panel. 
9  Qm.  IV.  c.  SI,  6  22 ;  Swm,  i.  459,  rf  leq.  ; 
Burnett,  433 ;  AUton,  i.  536 ;  Ste4e,  177  ; 
Shaw't  Digai,  i.  336 ;  iii.  Ill ;  Taiet  Joitke 
ofPMce,h.t.;  Wai»an'»  Stat. Law, h.t.;  B^s 
Supp.  to  Same,  p.  112. 

Bill ;  in  Scotch  judicial  proceedings,  is  the 
name  given  to  the  applioation  or  petition  to 
the  Court  of  Session,  praying  the  court  to 
authorise  those  signet  letters,  which  require 
such  A  warrant  to  pass  the  King's  signet. 
^6  Bills  of  Siffnet  Letters,  BiU-Chan^er.  Peti- 
tions to  the  Court  of  Session,  or  reclaiming 
petitions  (when  in  use)  against  judgments  of 
the  court,  or  of  the  Lords  Ordinary,  and  in 
general  all  applications  or  pleadings  not 
ordered  by  the  court,  were  formerly  denomi- 
nated bilU ;  and  the  roll  in  which  petitions 
and  reclaiming  notes  are  first  set  down  to  be 
moved  in  court  Is  still  called  the  roll  oftmgk 
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hiU$.  See  Stair,  B.  iv.  tit.  2,  ^  12,  and  B. 
iv.  tit.  40,  poMtn.     See  Reclaming  Nok. 

Bill  of  Exohani^  Bills  of  exchange 
form  a  class  of  documents  of  most  extenaive 
use  in  the  mercantile  dealings,  not  of  this 
country  only,  but  of  alt  civilised  nations. 
Mr  Thomson,  in  bis  valuable  Treatise  on  the 
Law  of  Bills,  with  equal  correctness  and  per- 
spicuity, thus  describes  the  instrument :  "  A 
bill  of  exchange  is  a  written  request,  ad* 
dressed  by  a  person  who  is  called  the  drawer, 
to  another  person  called  the  drawee,  desiring 
him  to  pay  a  certain  sum  of  money,  either  to 
the  drawer  himself,  or  to  a  third  party  called 
the  payee,  within  a  certain  time  after  ib 
date,  or  after  it  is  presented  for  payment,  or 
on  demand.  If  the  drawee  signs  the  bill  in 
token  of  his  agreeing  to  this  request,  he  is 
called  the  acceptor." 

The  following  will  serve  as  an  example  of 
the  ordinary  inland  bill ;  but  no  preaerihed 
form  of  words  it  neeessary  to  wmstitute  a  bill. 

L.IOO  sterling.  Edinhvr^, 

Three  months  after  date,  pay  to  me  (or  to 
some  third  party,  E.  F.),  or  order,  at  your 
shop  in  Glasgow,  the  eum  of  One  hundred 
pounds  sterling,  for  value  received. 

(Signed)         A.  B.  (the  drawer.) 
(Signed)        C.  D.  (the  acceptor.) 
To  C.  D.  Grocer,  GUusota. 

This  document  admits  of  being  paned,  to 
the  effect  of  assigning  the  debt  from  the 
drawer  to  a  third  party,  and  from  him  to 
others  by  indorsation,  either  before  or  afUr 
acceptance  ;  and  in  practice,  most  bills  of  ex- 
ohaoge  are  bo  transTerred  to  bankers,  who, 
by  means  of  their  correspondents  aid  other- 
wise, possess  facilities  for  negotiating  them ; 
and  generally  the  banker  advances  the  amonnt 
at  the  time  the  document  is  indorsed  to  him, 
discounting  the  interest  np  to  the  day  of  pay- 
ment. 

A  foreign  hill  of  exchange  diifers  little, 
either  in  its  form  or  qnalitie^  from  an  inland 
bill.  To  provide  against  the  risk  of  loss  or 
detention  in  the  course  of  transmission,  it  is 
usual  to  draw  foreign  bills  in  sets,  and  to 
transmit  each  bill  by  a  diSbrent  conveyance ; 
by  which  means  the  due  negotiation  of  the 
document  is  with  greater  certainty  insured. 
In  accordance  with  this  practice,  foreign  billa. 
whether  drawn  in  this  conntry  or  by  mer- 
chants abroad,  are  generally  in  such  terms 
as  these : — 

L.IOO  sterling.  BotterAm, 

At  sixty  days  after  sight  of  this  our  first 
of  exchange  (second  and  third  of  same  tenor 
and  date  being  unpaid)  pay  to  our  order  (or 
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t*  C.  D.  or  order),  tbe  Bum  of  One  hundred 
■miidB  (terline,  for  valae  as  adTiaed. 

(Signed)        A.  B.  &  Co. 
(Signed)         P.  L.  it  Son. 
Ti  Matrt  P.  L.  A  Sm,\ 
MvtkMUt,  £Ut«&uryA.  J 

SDch  a  bill  of  excbange,  or  an  indorsed 
bjll,  ti  tbns,  in  effect,  an  uBignmeDt  to  the 
pkfee  or  indorsee.of  &  debt  due  by  the  drawee 
totkednwer.  This  form  of  assignment  took 
iti  origin  entirely  from  the  practice  of  mer- 
tliats,  to  whose  transactions  it  is  peculiarly 
sd^ted.  Its  utility  and  extensive  applica- 
tioD  to  commercial  transactions,  which,  among 
oarebants  residing  at  a  distance  from  each 
Mbar,  woold  have  been  greatly  encumbered 
ij  an  adherence  to  more  formal  writings, 
«r!j  recommended  the  bill  of  exchange  to 
th«  sttention  of  the  law  in  every  coantry  in 
Bonpe. 

In  Scotland,  peculiar  prirlleges  have  been 
NDliBrred  u[ion  bills  botti  by  statute  and  by 
til*  common  law.  By  the  statute  1681,  c. 
SO,  payment  of  foreign  hills  may  be  enforced 
mnsuuily,  without  the  necessity  of  an  action 
for  ccnatitnting  the  claim  ;  and  the  same  pri- 
Tilege  vss  extended  to  inland  hills,  by  the 
Kt  1696,  c.  36.  At  common  law  also,  bills, 
both  in  their  constitution  and  mode  of  trans* 
■ioioD,  have  acquired  an  exemption  from 
tlx  itrict  form  of  other  legal  documents. 
Tke  rabacription  of  a  party  is  in  general 
neecnry  to  render  a  bill  binding  ;  but  it  is 
ut  necessary  that  tbe  bill  should  be  either 
kcilo^r^h  or  tnted  in  the  manner  required 
is  <^ier  prohatire  writings.  When  a  party 
taiMt  write,  BubscriptioD  by  a  notary  and 
tie  witnesses  has  been  snstaioed;  Sinwoodie, 
iSti  Jnoe  1737,  M.  1419.  In  certain  casra, 
Mbtr  nbstitntea  even  have  been  received  in 
^■eeofthe  full  subscription.  I^bas, subscrip- 
tioD  bjinitials  or  by  a  marl(  has  each  been  sus- 
tsiasd  as  sufficient ;  Shepherd,  19th  Nov. 
1760, M.  689;  Kennedy, 25th  May  181 6, F.  C. 
Tbe  mode  of  transferring  right  to  the  hill  and 
in  contents  is  equally  simple.  This  may  be 
dnebythepayee,  or  any  indorsee  from  him, 
Mrely  patting  his  name  on  the  back  of  the 
bQl,  without  stating  the  name  of  the  indorsee, 
■bieh  is  called  a  blank  indorsation.  In  this 
>bue  a  bill  may  be  passed  from  hand  to  hand, 
Titfaont  fnrtber  indorsation,  and  the  blank 
Bay  b«  aRerward  filled  ap  with  the  name  of 
uj  nie  into  whose  hands  it  may  come.  ■  The 
iDdonemeDt,  however,  may  also  be  made  in 
1  qieeisl  form,  by  the  indorser  putting  abore 
bii  inbKriptioa  words  to  this  purpose,  "  Fay 
tbe  nntents  to  B.  F."  And  the  effect  of 
tiim  indonations  in  either  form  will  be,  to 
nDder  the  indorser  liable  in  recourse  to  the 
iadonee  for  the  omouot  of  tbe  bill,  in  case  it 
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be  not  paid  by  tbe  acceptor.  Bat  it  may 
happen  that  the  indorser  has  no  personal  in- 
terest in  the  transaction,  and  though  desirous 
of  transmitting  the  bill  to  those  who  hare 
right  to  it,  or  of  assigning  the  debt  to  another, 
he  may  be  unwilling  to  undertake  any  obli- 
gation of  recourse,  or  guarantee  for  the  suffi- 
ciency of  the  acceptor  ;  and  in  that  case  he 
may  indorse  the  bill  with  safety,  to  the  effect 
of  as^gning  the  debt,  by  adding  the  words, 
"  Pay  the  contents  to  E.  P.,  without  recourse 
on  me,  A.  B." 

Such  is  an  outline  of  the  privileges  pos- 
sessed by  bills  of  exchange  ;  and  a  short  enu- 
meration of  some  of  the  requisites  essential  to 
their  constitution,  and  to  their  due  negotia- 
tion,will  convey  all  that  can,  with  advantage, 
he  embraced  within  the  limits  of  this  work. 
Bills  must  be  written  on  paper  duly  stamped. 
The  last  statute  regulating  the  stamp  duties  is 
17  and  18  Vict.,  c.  83,1854.  A  bill  on  un- 
stamped paper,  or  on  too  low  a  stamp,  is  null ; 
31  Geo.  IIU,  c.  25,  §  19,  and  65  Geo.  III.  c.  1 84, 
§  8 ;  and  the  commissioners  of  stomp  duties 
have  no  power  to  affix  the  proper  stamp, 
after  the  instrument  has  been  engrossed.  Bnt 
it  is  of  no  consequence  although  the  hill 
should  be  written  on  an  inproper  stamp,  pro- 
vided the  stamp  duty  he  of  equal  or  of  greater 
value  than  the  proper  stamp,  and  that  the 
stamp  is  not  specially  appropriated  to  some 
other  instrument,  by  having  its  name  on  the 
face  of  it ;  stat.  §  10.  Bills  most  be  for  a 
sum  of  money,  and  unconditional.  Bills  for 
delivery  of  grain,  or  the  like,  or  for  a  sum  of 
money  payable  contingently  on  a  particular 
event,  have  been  denied  the  privileges  of 
bills  (ifor.  p.  1399  and  p.  1412).  It  is  no 
objection  to  a  hill,  that  it  stipulates  interest 
from  the  term  of  payment,  or  from  its  date. 
But  a  stipulation  for  a  penalty,  in  case  of 
failure  to  pay,  has  been  held  sufficient  to 
annul  the  hill,  although  it  has  been  doubted 
whether  these  precedents  would  now  be  fol- 
lowed ;  see  Thornton  on  Bills,  pp.  19,  20.  A 
legacy,  or  tnortit  amsa  donation  in  the  form 
of  a  bill  would  not  be  effectual  to  the  payee, 
bnt  good  in  the  hands  of  an  onerons  indorsee ; 
see  Mor.  pp.  8107,  12,341,  1444.  Any  essen- 
tial vitiation  in  a  bill  infers  nullity.  For  an 
example  of  an  ingenious  fraud  by  interpola- 
tion, where  the  stamp  had  not  been  written 
over,  and  as  to  the  consequences  of  such  a 
fraud,  in  questions  with  bond  fide  onerous 
holders,  see  Graham,  27th  Jan.  1796,  Mor. 
1453;  Pagan,  19th  June  1793,  Mor.  1660. 
The  result  seems  to  be,  that  where  an  ac- 
ceptor has  been  so  careless  as  to  accept  a  bill 
with  blanks,  which  can  he  filled  up  in  such  a 
manner  as  to  render  the  ft-aud  imperceptible, 
he  will  be  liable  to  the  hand  fide  oneroni 
holder,  although  the  acceptor  may  he  himself 
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entirel;  inm>c«nt  of  the  fraud.  Bills  paTable 
at  a  distant  term  baTe  bees  considered  incoo- 
aistent  witb  the  nature  of  bills ;  and  in  one 
case,  a  bill  payable  at  three  years  after  date, 
was  held  not  entitled  to  the  privilegeg  of  a 
bill ;  but  it  has  been  doubted  by  high  autho- 
rity whether  the  same  strictness  would  now 
be  observed. 

What  is  called  the  ntpotiation  of  a  bSl,  eon- 
Bista  in  the  regular  and  punctual  prosecution 
of  those  steps,  which,  in  case  of  dishonour  by 
the  acceptor,  are  essential  to  preserve  the 
holder's  claim  of  recourse  agaiast  the  drawer 
and  indorsers.  For  tbispnrpose,  three  things 
must  be  attended  to :  1.  Presentment  for  ac- 
ceptance or  payment;  2.  Protest  iu  ease  of 
dishonour ;  3.  intination  to  the  drawer  and 
indorsers. 

lit.  The  duty  of  presentment  for  acceptance 
will  depend  upon  the  terms  of  the  bill.  If  it 
be  made  payabts  at  a  certain  t«rm,  it  issutG- 
cient  to  present  it  on  the  day  of  payment. 
Where,  on  the  other  hand,  it  is  payable  at  a 
particular  period  after  sight,  it  is  requisite 
to  the  due  negotiation,  that  it  be  presented 
within  a  reasonable  time  after  the  indorsa- 
tion; the  precise  extent  of  which  will  depend 
npon  the  custom,  the  distance  to  which  the 
bill  must  be  transmitted,  and  all  the  circum- 
stances of  the  case.  The  draft,  however,  may 
be  left  with  the  drawee  for  twenty-four  hours, 
that  he  may  make  up  his  mind  whether  to 
accept  or  not.  With  regard  to  an  accepted 
bill,  if  it  be  payable  at  a  particular  term,  it 
mnat  be  presented  (and  If  dishonoured,  it 
most  be  protested  or  noted),  on  the  day  of 
payment,  or  within  the  three  following  days, 
which  are  called  days  of  grace;  Crnikshanks, 
29th  Jan.  1751 ,  Kilk. ;  Mor.  p.  1576  ;  British 
Linen  Company,  19th  May  1807,  not  report- 
ed, but  noted  in  Beiet  Com.  i.  410.  See  Dayi 
of  Graet,  A  bill  payable  on  demand  must  be 
presented  within  a  reasonable  period,  and 
without  any  undue  delay.  The  presentment 
must  be  made  at  the  place  of  payment  speci- 
fied iu  the  bill,  or,  if  oo  place  of  payment  be 
mentioned,  to  the  acceptor  personiUty,  or  at 
his  dwelling-house,  or  at  his  place  of  business, 
if  at  his  place  of  business,  it  must  be  pre- 
sented during  the  hours  of  business. 

2d,  The  only  legal  evidence  of  presentment 
is  an  instrument  of  protest  under  the  hands 
of  a  notary-public,  certifying  that  he  pre- 
sented the  bill,  and  protested  it  for  non-pay- 
ment or  non-acceptance.  The  instrument  of 
protest  must  specify  that  the  bill  was  pre- 
sented by  the  notary  before  two  witnesses, 
whose  names  must  also  be  inserted,  although 
it  is  uot  necessary  that  they  sign  the  instru- 
ment. It  seems  doubtful,  however,  how  far 
the  presentment  by  the  notary's  clerk  is  not 
auffioient;  Sterenson,  I4tb  Nov.  1764,  Mor. 
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p.  1518;  British  liinen  Company,  19th  May 
1807,  supra.  See  also  Bdft  Com.  i.  408,  «f 
teg.  With  a  view  to  summary  diligence,  the 
protest  must  be  recorded,  and  a  decree  of 
registration  interponed,  within  six  months 
after  the  bill  falls  due,  in  case  of  non-pay- 
ment ;  and  within  the  same  period  after  the 
date  of  the  bill,  in  case  of  non-aceeptance. 

Sd,  If  the  bill  he  dishonoured,  notice  must 
be  sent  to  the  drawer  and  indorsera,  inti- 
mating the  protest,  and  claim  of  recoarse 
arising  to  the  holder.  This  ought  to  be  done 
in  writing ;  but  a  verbal  iutiraation  is  saffi- 
cient,  provided  the  evidence  of  it  be  clear ; 
Syme,  25th  June  1813.  The  delivery  of  the 
notice  into  the  Post-Office,  or  into  the  hands 
of  any  regular  carrier,  is  held  in  the  BngUsh 
cases  to  be  sufficient,  although  the  receipt  is 
denied ;  BeWt  Com.  i.  415.  In  regard  to 
fbreign  bills,  the  statute  12  Geo.  III.,  c.  74, 
declares,  "  that  notification  of  dishononr  is  te 
be  made  within  such  time  as  is  required  by  the 
usage  and  custom  of  merchants."  Enkine's 
doctrine,  that  the  notification  must  be  made 
"within  three  posts  at  farthest,"  seems  to 
rest  on  no  authority,  and  it  was  disregarded 
by  the  Court  in  the  case  of  Carrid:,  23d  May 
1790,  Mot.  p.  1614.  In  that  ease,  the  Court 
seemed  rather  to  sanction  the  rule  established 
by  the  English  decisions,  which  appeara  to 
amount  to  this,  that  the  notice  must  be  sent 
the  next  day,  where  the  parties  reside  in  the 
same  place,  and,  if  possible,  by  the  next  post, 
to  those  who  reside  at  a  distance. 

It  is  necessary  to  notify  the  dishononr  to 
the  drawer  or  indorsers  notwithstanding  the 
known  insolvency  of  the  acceptor.  But 
neither  notification  of  dishonour,  nor  protest 
is  necessary,  where  the  drawer  has  no  effects 
in  the  acceptor's  hands  ;  for  in  that  case  the 
drawer  loses  nothing  by  the  want  of  intima- 
tion or  protest ;  HiU,  5th  June  180S  ;  jfor. 
App.  voce  BiU  of  ExAange,  No.  18.  See  Ac 
eommodation  BiUt. 

The  intimation  with  regard  to  inland  bills 
was  formerly  regulated  by  the  act  12  Geo. 
III.,  c.  72,  §  41,  made  perpetual  by  22  Qeo. 
III.,  0.  81,  and  which  declared  that  it  should 
be  sufficient  to  preserve  recourse,  if  notice 
was  given  of  the  dishonour  within  fourteen 
days  after  the  protest  was  taken.  Thia  sta- 
tutory provision  was  certainly  an  objection- 
able one,  as  making  a  great  distinction  be- 
tween the  notice  of  dishonour  of  inland  bills 
in  England  and  iu  Scotland.  As,  howerer, 
bills  drawn  in  Scotland  upon  England  wore 
held  to  be  foreign  bills,  the  operation  of  the 
statute  was  strictly  confined  to  Scotland.  TIm 
provision,  however,  has  been  repealed  I^tte 
Mercantile  Law  Amendment  Act  of  Second, 
1856,  so  that  notice  of  the  dishononr  of 
any  hill  or  promissory-note  must  be  gim 
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in  tlie  samo  nuumer  and  within  tho  same 
time  aa  is  required  in  the  case  of  foreign 
bills.  Bj  tho  same  act  it  is  declared,  that 
the  tme  date  of  bilb  or  notes,  when  issued 
without  date,  may  be  proved  by  parole  eri- 
dence:  but  summary  diligence  is  not  com- 
pet«nt  on  such  bills  or  notes.  The  same  act 
declares,  that  no  acceptance  of  a  bill  shall  be 
ralid  unless  it  is  made  in  writing  on  the  bill, 
and  signed  bj  the  acceptor,  or  some  person 
duly  authorized  by  him.  It  farther  declares, 
that  all  bills  or  notes  drawn  or  made  withir 
the  United  Kingdom  and  the  islands  men- 
tioned in  the  act,  on  any  party  within  the 
United  Kingdom  or  such  islands,  shall  be 
held  to  bo  iidand  bills.  Under  the  same  act 
a  notarial  protest  of  an  inland  bill  of  ex- 
chaDge  is  not  now  necessary,  except  for  the 
purpose  of  summary  diligence.  Where  a 
bill  or  note  is  lost,  stolen,  or  fraudulently 
obtained,  the  holder  must  now  prove  that  he 
gaT«  Talne  for  it.  Where,  also,  a  bill  or 
note  ii  indorsed  after  the  period  of  payment, 
the  indorsee  is  subject  to  all  the  objections 
or  exceptions  to  which  the  bill  or  note  was 
subject  in  the  bands  of  the  indorser. 

See  as  to  prescription  of  bills  the  title 
Prescription ;  as  to  discounting  of  bills,  see 
Banker;  uid,  in  general,  on  the  subject  of 
this  article,  and  as  to  the  numerous  questions 
which  have  occurred  connected  with  bills  of 
exchange,  the  following  authorities  may  bo 
consulted :  Thotmon  on  Bilk,  2d  edit. ;  Bayley 
OH  BiiU;  Glm  OK  BHU  ;  ChiUif  on  Bills';  BeU'i 
Om.  i.  386,  et  teq. ;  Frtnc.  4th  edit.  §  305, 
elteq.;  lllatt.  ibid.;fi-rf:.  B.  iii.Ut.  2,5  25  ; 
hvry's  Nota ;  Stair,  B.  i.  tit  11,  §7  ;  B.  iv. 
tit.  4,  §  e  ;  tit.  47,  5  7  ;  Mr  X<yre's  Notes,  p. 
49,  J 19,  272, 401 ;  Bank.  vol.  i.  358 ;  Karnes' 
SkU.  h.  i. ;  Waison'i  Slat,  h.  t.  ;  Brovm's  Sy- 
*op.  k.  I. ;  Meniia'  Ooaveyancing ;  Ross'  Lead- 
ing Coxes,  vol.  i. ;  Jurid.  Styles,  ii.  2,  et  seq. 
See  Premistory  Jfote, 

Bill-ChamMT,  Bonds    in.      See   Caution. 
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BilWaiamber.  "  The  Bill-Chamber  is  a 
particular  department  of  the  Court  of  Ses- 
sion, chiefly  for  determining  np^on  applica- 
tions for  warrants  to  expede  signet  letters. 
The  Boyal  Signet  in  Scotland  is  placed  un- 
der Uio  direction  and  control  of  the  Judges 
of  the  Court  of  Session ;  and  it  is  in  the  form 
of  letters  passing  under  it  that  all  ordinary 
dril  actions  are  instituted,  or  legal  execution 
againat  either  person  or  property  authorized. 
Some  of  these  letters,  such  as  ordinary  sum- 
ttMoaes,  are  allowed  to  pass  the  signet  without 
any  qtocial  warrant  from  the  court ;  but  a 
rariety  of  signet  letters  require  the  authority 
of  the  Coort  of  Session  to  be  interposed  in 
ths  shape  of  a  deliverance  or  fiat  on  a  bill  or 
■■  tlieir  varrant.  {^e  Bills  of  Signet 


Letters.)  These  warrants  are,  in  the  ordinary 
case,  granted  of  course ;  and  signet  lettera 
are  now  so  well  regulated  by  the  recognised 
forms  and  practice  of  the  court,  that  the  /of 
authorizing  them  to  pass  the  signet  is  suffi- 
cient if  signed  by  tho  officiating  clerk  in  the 
Bill-Chamber  ;  53  Geo.  III.,  c.  64,  §  17.  All 
bills  praying  for  signet  letters  are  presented 
at  the  Bill-Chamber ;  the  clerks  in  which 
either  themselves  grant  the  necessary  warrant 
in  virtue  of  the  act  63  Geo.  III.,c.  C4,  or 
they  transmit  the  bill  to  the  judge  officiating 
in  the  Bill-Chamber  for  his  dcterinination 
upon  its  merits,  before  whom  pleadings,  either 
oral  or  written,  may  take  place,  after  which 
he  pronounces  a  judgment,  either  refusing 
the  bill,  or  passing  it,  or  remitting  the  case 
to  the  inferior  judge.  The  decision  of  the 
Lord  Ordinary  ofGciatiog  in  the  Bill-Cham- 
ber, with  some  exceptions,  may  be  brought 
under  review  of  the  Court ;  and  tho  judgment 
of  the  Court  thus  sitting  on  Bill-Chamber 
cases  may  be  brought  before  the  House  of 
Lords  by  appeal,  in  the  same  manner  with 
their  judgments  in  ordinary  cases.  It  is  al- 
most exclusively  in  questions  as  to  the  pass- 
ing or  refusing  of  bills  of  suspension  of  dili- 
gence, or  in  certain  cases  of  advocation  of  the 
judgments  of  inferior  courts,  that  these  dis- 
cussions in  the  Bill-Chamber  take  place; 
and  hence  the  result  of  such  a  discussion, 
however  protracted,  can  only  be  the  refusal 
or  the  granting  of  a  warrant  for  expeding 
letters  of  suBpcnsion  or  of  advocation.  So 
that  the  introduction  of  a  cause  into  the  court 
all  that  is  attained  by  the  party  who  suc- 
ceeds in  getting  such  a  bill  passed ;  and,  in 
general,  even  thisad vantage  is  not  gained,  un- 
less caution  be  found  to  fulfil  to  the  opposite 
party  the  decree  which  may  be  ultimately 
pronounced  in  the  cause  thus  introduced." 

The  above  quotation  is  made  from  the  last 
edition  of  this  work,  since  which  time  import- 
ant changes  have  taken  place.  There  is  not 
now  the  same  occasion  for  signet  letters,  or, 
where  signet  letters  are  necessary,  for  war- 
rants by  hill  for  expeding  them,  as  formerly 
existed.  The  necessity  of  signet  letters  as 
warrants  for  diligence  against  person  or 
property,  where  they  proceeded  upon  decrees, 
is  superseded  by  the  Personal  Diligence  Act, 
1  and  2  Vict.,  c.  114,  which  authorizes  a 
warrant  to  be  inserted  in  the  extract  decree, 
to  charge  the  debtor  or  obligant  to  pay  or 
perform  within  the  days  of  charge,  under 
pain  of  poinding  and  imprisonment,  and  to 
arrest  and  poind;  and  declares  that  diligence 
shall  proceed  upon  such  warrant  io  the  same 
way  as  if  it  had  been  executed  in  virtue  of 
signet  letters.  (See  Bills  of  Signet  Letters.) 
Again,  it  is  no  longer  necessary  that  a 
before  the  Court  of  Session  ^all 
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proceed  upon  a  bill ;  13  ami  14  Vid.,  c.  36, 
§  16.  And,  especially,'  a  change  lias  been 
made  in  the  prautice  aa  to  advocations  and 
■uspenBioDS.  Eefure  1838  these  bad  origi- 
nated by  the  presentment  of  a  bill  to  the 
Lord  Ordinary  on  the  Bills,  ithich  bill  of 
saspension  or  advocatioD,  being  passed,  be- 
came  the  warrant  of  the  letters  of  suspension 
or  advocation.  Still,  all  advocatiotia  and 
suspensions,  with  the  exception  of  advoca- 
tions of  final  judgments  and  of  brieves,  ori- 
ginate in  the  Bill-Chamber;  but  letters  of  ad- 
vocation andofaugpeosion  are  abolished,  and 
vrltteu  notes,  prepared  in  terms  of  1  and  2 
Vict.,c.  8G,  andthe  relative  Act  of  Sederunt, 
24  Dec.  1838,  passed  to  regulate  proceed- 
ings in  the  Sill-Chamber,  have  superseded 
both  the  former  bills  and  letters.  The  arti- 
cles upon  Advocation  and  Suspension  show  tlie 
modern  forms  of  procedu  re.  See  also  Caalitm. 
Honing.  Arreittaeat.  Poinding,  Diligence. 
Letters, 

The  Bill-Chamber  is  open  at  all  times, 
both  during  the  sittings  of  the  Court  and 
in  vacation  ;  the  junior  Judge  of  the 
Court  of  Session  officiating  permanently 
in  the  Bill-Chamber  during  the  sittings  of 
the  Court ;  53  Geo.  HI.,  c.  6-1,  §  2.  lu  va- 
cation and  recess  the  Bill-Chamber  business 
is  performed  by  the  six  Judges  of  the  Court 
of  Session  who  are  not  Justiciary  Judges, 
with  power  to  all  the  Judges  of  the  Court  of 
Session,  in  case  of  indisposition  or  absence  of 
any  one  of  the  six  Judges,  to  act  for  him  ; 
2  and  3  Vict.,  c.  36.  The  rotation  in  which 
the  Bill-Chamber  Judges  officiate  during 
vacation  is  fixed  by  Act  of  Sederunt,  8th 
August  1839  (See  Shand'c  Pradice,  p.  71). 
As  to  the  duties  of  the  Bill-Chamber  clerks, 
see  Shand't  Praetiee,  p.  109. 

By  the  Bankruptcy  Act,  1356,  19  and  20 
Yict,  c.  79,  sequestration  may  be  awarded 
either  by  the  Lord  Ordinary  on  the  Bills,  or 
by  a  Sheriff.  In  sequestrations  awarded  by 
the  former,  and  remitted  to  the  Sheriff,  the 
process  of  sequestration  is  held  to  be  in  the 
Bill-Chamber  of  the  Court  of  Session,  and 
the  clerks  of  the  Bill-Chamber  to  be  clerks 
to  such  sequestration  ;  §  43.  The  fees  of 
tbese  Clerks  are  regulated  by  j  181 ;  and 
extracts  of  deliverances  and  decrees  in  se- 
questrations in  the  Court  of  Session  are  pre- 
pared by  them  ;  see  Act  of  Sederunt,  20th 
July  1842,  vfhich,  though  bearing  reference 
to  tbe  prior  statute,  is  still  observed  iu  the 
practice  of  the  Bill-Chamber. 

For  a  historical  account  of  the  origin  of 
the  Bill-Chamber,  see  Beveridge  on  tJie  Bilt- 
Chamber ;  Jaridieal  Sti/tet,  vols.  ii.  iii. ;  hor/s 
Erskine,  iv.  3,  §  5 ;  Shand'i  Practice,  p.  444. 

Bill  of  Bisrhta.  The  statute  1  Will,  and 
Mary,  stat.  ii.,  c.  2,  is  so  called  from  declar- 
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ing  the  rights  of  British  subjects.  Temliiu, 
h.t. 

BUI  of  Lading;  is  an  acknowledgmeat 
granted  by  tbe  master  of  a  ship  to  the  ship- 
per of  goods,  specifying  the  particolar  de- 
scription of  goods,  and  the  quantity  shipped. 
The  bill  of  lading  contains  also  an  obliga- 
tion on  tbe  master  to  deliver  the  goods  so 
shipped  at  the  port  to  which  the  vessel  n 
bouud,  to  a  particular  person  named,  or  to 
his  order,  or  to  his  assignees,  on  payment  of 
the  freight,  &o.  It  is  usual  to  sign  three 
copies  of  the  bill  of  lading,  one  for  the  buyer 
or  consignee,  another  to  go  with  the  cargo, 
and  a  third  for  the  seller  or  conNgner,  each 
bill  containing  a  clause  that,  one  being  fnl- 
filled,  the  rest  shall  be  void.  Bills  of  ladiDg 
are  invalid  if  not  written  on  a  proper  stamp  ; 
Bell's  Com.  i.  543,  et  seq.  The  bill  of  lading 
is  transferable  by  indorsation  without  inti- 
mation to  the  master ;  and  the  property  of 
the  goods  specified  in  the  bill  is  transferred 
to  an  onerous  and  honajide  indorsee  unaffect- 
able  by  any  claim  of  retention  of  tbe  goods 
on  the  part  of  the  original  seller,  or  any 
right  in  him  to  stop  them  m  (roiutfa.  Tbe 
master  is  bound  to  deliver  the  goods  to  tbe 
holder  of  the  bill,  or  to  the  person  who  has 
acquired  right  to  it  by  indorsation ;  BcTs 
Com.  i.  198.  See  tbe  form  of  the  bill  of 
lading,  Jwid.  Styles,  vol.  ii.  p.  572.  See  also 
Bell'e  Princ.  4th  ediL  §  414,  elseq.;  BdTt 
Illu$t.  §§  410,  415  ;  Brom  on  SaU,  p.  483  ; 
Smith's  Maritime  Practice,  p.  30. 

Bill  of  Health,  or  Sick  Bill ;  is  the  name 
given  to  the  application  made  under  the  Act 
of  Sederont,  14th  June  1671,  by  an  impri- 
soned debtor  for  liberation  on  account  of  bad 
health.  The  debtor's  sickness  "  and  extreme 
danger  of  life,"  had  to  be  attested  on  oath 
under  the  hand  of  "  a  physician,  surgeon, 
apothecary,  or  minister  of  tbe  gospel  in  the 
place  ;"  and,  on  such  certificate  being  given, 
the  magistrates  were  authorized  to  allow  tbe 
debtor  to  reside  during  bis  sickness  in  some 
house  within  the  town,  they  being  always 
responsible  in  ease  he  should  escape,  and 
bound  that,  on  his  recovery,  he  shonld  re- 
turn to  prison.  The  practice  in  Edinbargb 
was  for  the  debtor  to  present  a  petition  to 
the  magistrates,  accompauied  by  the  proper 
certificate  ;  and  if  tbe  magistrates  were  satis- 
fied, they  pronounced  an  interlocutor  finding 
him  entitled  to  leave  tbe  jail,  on  his  lodging 
a  bond  with  sufficient  caution,  that  he  should 
return  to  prison  on  his  eonvalescence.  The 
question  as  to  the  nature  of  tbe  security  to 
be  given  for  his  return  was  necessarily  one 
of  circumstances ;  and  it  rather  appears 
that  the  magistrates  were  not  entitled  to  in- 
sist for  unexceptionable  caution,  as  that,  in 
many  cases,  would  have  amounted  to  a  total 
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denial  of  the  privilege.  The  general  rule 
wu  tbat  the  magistrates  should  have  regard 
to  the  health  of  the  debtor,  and  take  such 
precautions  as  circumstances  admitted  ;  and, 
where  satisfactory  caution  was  not  found,  it 
*ottld  seem  that  they  were  bound  to  place  a 
guard  over  the  person  of  the  debtor,  so  aa  to 
prevent  his  escape.  A  prisoner  liberated  on 
account  of  bad  health  was  not  freed  from  re- 
ilraint:  he  was  confined  to  a  house  within 
the  town,  unless  his  illness  were  such 
absolutely  to  require  air  and  exercise.  See 
BdPt  Com.  ii.  548,  d  teq. ;  14  S.,  1 24 
Apptal  Cata,  vol.  v.  37. 

The  remedy  under  the  above  Act  of  Sede- 
runt was,  till  recently,  coufined  solely  to  the 
case  of  blagistrates  of  Royal  Burghs,  who 
were  formerly  the  keepers  of  the  prisons.  By 
lliePrisonAct,2  and  3  Vicf.,c. 42, all  liability 
of  Magistrates  for  the  holding,  maintaining, 
nod  managing  of  prisons,  or  the  aliment  or 
escape  of  prisoners,  is  declared  to  cease,  §  108 ; 
and  it  ii  further  enacted,  by  7  and  8  Vict,,  c. 
34,  §  11,  that  Sherifis  within  their  respective 
sheriffdoms  shall  have  power,  by  summary 
Application  to  the  County  Prison  Board,  ac- 
companied by  proper  and  satisfactory  medical 
certificates,  to  authorize  the  removal  of  any 
tiiil  or  criminal  prisoner  afflicted  with 
any  contagions  or  infectious  disease,  or  any 
disease  which  threatens  immediate  danger  to 
life,  and  cannot  bo  treated  in  prison,  from 
any  prison  within  the  county  to  any  hospital 
or  other  proper  place  within  the  same,  or  to 
any  hospital  near  the  same,  for  such  period 
and  under  such  precautions  for  the  safe  and 
proper  custody  of  the  prisoner,  and  of  his  re- 
imprisonment  OS  they  may  direct. 

Bin  of  Health,  of  a  Ship ;  is  a  certific.ite 
of  the  health  of  the  crow,  required  where 
lbs  vessel  has  come  from  a  suspected  port. 
I'nder  the  obligation  iu  the  charter-party  to 
famish  the  ship  "with  everything  needful 
and  necetaary  for  the  voyage,"  the  master 
will  be  bound  to  procure  a  bill  of  health, 
'here  that  is  necessary  ;  and  if,  from  a  ne- 
glect to  procure  it  whoa  it  might  have  been 
Kot,  the  vessel  is  prevented  from  delivering 
htr  cargo,  the  master  or  owners  will  be  lia- 
ble to  make  good  to  the  freighter  any  loss 
thence  arisinz-  BdP»  Com.  vol.  i.  p.  553, 
5th  edit. 

BOl  of  Advocation.     See  Advocation. 

Kll  of  AdrocatioiL  to  Court  of  Justiciaiy  ; 
i«  an  application  to  the  Lords  Commisaionors 
of  Jasticiary,  praying  that  the  proceedings 
in  an  inferior  criminal  court  may  be  advo- 
ealed  or  brought  under  review  of  the  Court 
of  Jottieiary.  Instead,  however,  of  eiped- 
ing  the  letters  of  advocation,  as  in  the  Court 
"f  Smb'oh,  the  practice  is  to  debate  and 
iatOj  to  iSkusb  the  whole  merits  of  the  case 
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upon  the  bill.  During  the  litigation  on  the 
bill  of  advocation,  the  personal  presence  of 
the  parties  is  not  required  ;  but  after  the 
bill  is  passed,  the  presence  of  both  parties  is 
necessary,  as  in  an  original  criminal  process 
in  the  Court  of  Justiciary.  One  Judge  may 
pass  a  hill  of  advocation,  but  two  are  neces- 
sary to  refuse  one.  An  interlocutor  pro- 
nounced, at  the  first  di^t,  in  a  criminal  cause 
in  the  Sheriff  Court,  finding  the  libel  rele- 
vant, cannot  bo  advocated  until  the  trial  is 
concluded,  though  there  may  be,  perhaps, 
such  extreme  cHses  as  will  induce  the  Court 
of  Justiciary  to  stop  an  inferior  Judge  from 
proceeding  with  a  cause  pending  liefore 
him  ;  Jameson,  3d  December  1855  ;  2  Irvine, 
273;  Hume,  vol.  ii.  p.  511,  512;  BelPi 
Notes,  306  ;  AUson's  Prac.  p.  26. 
Bill  of  Suspension.  See  Suspension. 
Bill  of  SnspensioiL  in  Court  of  Justiciary. 
This  (like  the  note  of  suspension  in  the  Court 
of  Session)  is  an  application  to  the  Lords  of 
Justiciary,  after  the  conclusion  of  a  criminal 
trial  in  an  inferior  court,  to  stay  execution 
of  the  sentence.  The  merits  of  the  bill  of 
suspension  are  judged  of  in  the  same  manner 
with  those  of  the  bill  of  advocation  ;  and  in 
it  also  one  Judge  may  pass  the  bill,  but  two 
Judges  are  required  to  refuse  it.  It  is  no 
good  reason  of  suspension  or  of  advocatioQ 
that  the  verdict  of  a  jury  is  not  warranted 
by  the  evidence,  the  only  ground  on  which 
a  verdict  can  be  brought  under  review  in 
this  form  being  that  the  inferior  judge  has 
admitted  unlawful  evidence,  or  has  impro- 
perly circumscribed  the  proof;  for  these,  and 
similar  grounds  of  complaint  do  not  affect 
the  jury,  but  the  Judge,  who  has  not  afforded 
the  jury  the  legal  materials  for  coming  to  a 
correct  verdict.  The  Court  of  Justiciary, 
on  the  same  principle,  will  judge  of  all  objec- 
tions which  appear  on  the  face  of  a  verdict, 
or  which  arise  from  irregular  proceedings  on 
the  part  of  the  jury.  It  will  not  prevent 
the  suspension  of  a  sentence,  that  it  has  been 
already  partly,  or  even  wholly,  executed ; 
Gillies,  4lh  December  1839,  2  Su-inton,  454. 
Hume,  ii.  613;  Bell's  NoUs,  506;  Alison's 
Prac.  27. 

Bills  of  fiignet  Letters ;  are  the  warrants 
necessary  to  authorize  the  keeper  of  the 
Royal  Signet  in  Scotland  to  aflix  it  to  cer- 
tain classes  of  the  writs  which  pass  that  seal. 
Letters  passing  the  signet  were  formerly 
much  more  in  use  than  at  present.  In  the 
caae  of  diligences  against  the  property  or  per- 
son, and  in  some  other  instances  owing  to  the 
nature  of  the  case,  signet  letters 
were  required,  which  proceeded  on  an  imme- 
diate warrant  from  the  Court  of  Session, 
which  warrant  was  interposed  in  the  shape 
either  of  a  deciee,  or  of  a  deliverance  or  ia- 
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t«rlo«itor  on  a  iiU,  i.e.  a  petition  praying 
for  the  Itttters ;  and  signet  letters  upon  de- 
tnm  were  said  to  pass  per  deenlum  Domi- 
nontn  Coneilti.  Now,  by  the  Personal  Dili- 
gence Act,  1  and  2  Vict.,  c.  114,  it  is  ren- 
dered unaeceasary  to  eiecnte  diligence  upon 
decrees  of  the  Court  of  Session,  Teind-Court, 
or  Court  of  Justiciary,  or  Sheriff* Courts,  or 
upon  decree  of  registration,  by  virtue  of 
signet  letters,  it  heing  enacted  that  the  de- 
cree itself  shall  contain  warrant  to  charge  the 
obligaottopayorperformunderpain  of  poind- 
ing and  imprisonment,  to  arrest  and  poind, 
and  to  open  shut  and  lockfast  places.  Upon 
such  warrant  it  ia  declared  that  diligence 
shall  proceed  against  property  or  person  to 
the  same  effect  as  if  executed  by  virtue 
of  letters  of  horning,  or  of  caption,  or  as  if 
arrestments  and  poindings  had  been  exe- 
cuted under  the  forms  previonsly  in  uso>  By 
19  and  20  Vict,,  c.  56,  similar  warrants  nay 
be  inserted  in  the  extracts  of  Exchequer  de- 
crees. When  signet  letters  proceed  upon  a 
liU,  they  arc  said  to  pass  ex  deliberatione 
DominoTvm  Concilii.  When  hills  were  re- 
quired in  suspensions  and  advocations,  and 
also  in  loosing  arrestments  when  there  was 
any  pleading,  the  deliverance  passing  the 
bill  was  signed  by  the  judge  who  passed  it ; 
but  in  all  other  cases  the  signature  of  the 
Bill-Chamber  clerk  officiating  for  the  time 
is,  by  53  Geo.  III.,  c  64,  §  17,  declared  to 
be  sufficient  Id  cases  where  evidence  of  the 
statements  in  the  bill  is  required  to  he  pro- 
duced with  it,  the  deliverauce  is  expressed, 
"Fiat  ut  pettier,  because  the  Lords  have  seen 
the  precept"  or  other  document  produced  in 
evidence;  and  the  reason,  as  expressed  in 
the  .jiat  of  the  hill,  must  be  repeated  in  the 
signet  letters,  of  which  it  is  the  warrant. 
In  cases  where  such  evidence  is  not  required 
and  where  the  bill  ii  passed  of  course,  i 
simple /<if  ut  petitar  is  sufficient.  At  what- 
ever time  the  letters  are  signeted,  they  must 
always  bear  the  date  of  the  bill  on  which 
theyprocoed.  Billsliearat  the  end  the  name 
of  the  writer  to  the  signet;  but  do  not  re- 
quire to  be  signed. 

By  the  Act  1  and  2  Vict,  c.  869,  both 
bills  and  letters  of  advocation  and  of  suspen- 
sion are  abolished,  and  superseded  by  written 
notes.  See  Advoeation;  Stttpension,  Bills 
of  summonses  are  abolished  by  the  Court  of 
Session  Act,  13  and  14  Vict.,  c  36,  §  18. 
See,  upon  the  subject  of  this  article,  Bill- 
Chamber.  ATreslount.  Loosing  of  Arrestment. 
Poitulittg,  Caption,  Horning,  Diligence,  Letteri. 

In  the  Court  of  Justiciary,  when  the  pro- 
cess against  the  accused  person  is  raised  by 
Criminal  Leltert,  a  bill  is  presedted  to  the 
Lords  Commissioners  of  Justiciary;  setting 
forth  at  large  the  tenor  of  the  intended 
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charge,  and  praying  for  criminal  letters. 
Where  the  Lord  Advocate  is  the  sole  prostt- 
cutor,  this  bill  is  signed  by  him,  or  by  some 
one  having  his  authority;  and  where  the 
prosecution  is  at  the  instance  of  a  private 
party,  the  Lord  Advocate  must  subjoin  his 
coneouree  at  the  bottom  of  the  bill.  One  of 
the  clerks  of  Court  signs  the  deliverance  on 
tlie  bill,  which  is  u  effectual  for  pasung  it 
as  if  the  deliverance  had  been  subscribed,  as 
formerly,  by  one  of  the  Judges  of  Justiciary ; 
11  and  12  Firf.,  0.79,  §  3.  This  ia  the 
warrant  for  raising  criminal  letters,  which 
pass  the  signet  of  the  Court  of  Justiciary, 
and  proceed  in  the  sovereign's  name  in  the 
usual  form,  fixing  a  diet  for  trial,  and  au- 
thorizing the  citation  of  the  party,  witnesses, 
and  jury.  Where  the  prosecution  is  insti- 
tuted by  indictment  at  the  Lord  Adrocate's 
instance,  although  no  such  warrant  is  neces- 
sary to  authorize  the  indictment,  yet  an  ap- 
plication to  the  Lords  of  Justiciary,  in  the 
form  of  a  bill,  was,  till  lately,  required  as 
the  warrant  for  letters  of  diligence  for  citing 
the  party  indicted,  witnesses,  and  jury.  The 
statute  16  and  17  Vict.,  c.  79,  §  2,  dUroenaea 
now  with  such  bill,  and  ordains  that  letters 
of  diligence,  in  cases  both  before  the  High 
Court  and  Circuit  Courts  of  Justiciary,  shall 
be  issued  by  the  clerk  of  Court  to  the  Lord 
Advocate  on  exhibition  of  the  indictment  on 
which  such  letters  require  to  be  raised,  or  a 
copy  thereof  signed  by  the  Crown  agent  % 
and  it  is  not  necessary  that  such  tetters  pass 
the  Signet.  Btt^Exailpaiion.LOUnof,  See 
also  UMme,  ii.  163,  154  ;  Bd^i  Note*,  169  ; 
Alison's  Practice ;  Dicksoa  on  Evidence,  943. 

Bill  of  Exoeptloiu.     Sea  Exception*. 

Bishops  1  the  tiigher  dignitaries  of  the 
Church  of  Rome  or  of  England.  When  the 
church  government  of  Scotland  was  Bpia- 
copal,  there  were  two  archbishops,  the  Arich- 
biahop  of  St  Andrews  and  the  Archbishop  of 
Glasgow  ;  the  former  had  the  title  of  Primate 
of  all  Scotland,  the  latter  that  of  JViraoie  of 
Scotland.  In  Scotland,  under  1540,  c.  125, 
the  nomination  of  bishops  was  in  the  sove- 
reign, who  sent  to  the  chapter  or  clergy  of 
the  cathedral  a  con^i  d'dlire,  at  the  same 
time  recommending  a  particular  churchman, 
whom  they  were  bound  to  choose.  After  be- 
ing chosen  by  the  chapter,  he  was  called 
bishop-etect ;  and  the  kin^s  patent  oodsr 
the  Great  Seal,  confirming  the  eleotiwi, 
established  in  him  a  right  to  the  spirituality 
of  the  benefice.  The  king  then  granted  « 
mandate  for  the  consecration  of  the  bishop, 
at  which  it  was  requisite  that  three  bishops 
should  officiate.  The  last  stop  was  that  of 
doing  homage,  and  swearing  obedienoa  to 
the  king.  These  ceremonies  heing  gone 
through,  the  bishop  acquired  full  ri^  to 
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On  fraiti  of  ha  benefice  from  the  dar  of  hU 
election.  Stair,  B.  ii.  tit.  8,  g  35 ;  Bnk.  B. 
i.  lit  6,  5  3,  e(  mj.  ;  Bank,  vol.  i.  pp.  53, 
560 ;  Bmcn's  Synop.  pp.  794,  2570  ;  Shaufs 
DiwU,  p.  596. 

Iticfc  Aet ;  in  Bnglish  law,  an  Act  (9 
Qto.  IL.c.  21.)  for  tlie  punishment  of  persons 
Mmmitling  devastations  in  di^uise.  Be- 
pnl»d  l)y  7  and  8  Goo.  IV.,  c.  27. 

BlaA  Aoti ;  are  the  Acts  of  the  Farlia- 
nxnts  of  the  five  JameBes,  with  thoBe  of 
Hate's  reign,  and  of  James  VI.  down  to 
1^  or  1587.  Thej  were  called  the  Black 
Acta,  from  the  circnmstance  of  their  being 
printed  in  the  Saxon  character.  Ersk.  B.  i. 
».  1,  5  37. 

Oaek  Xailli  was  a  yearly  payment  for 
marity  and  protection  made  to  those  bands 
of  snaed  men  who,  abont  the  middle  of  the 
16th  eeotory,  laid  manyparts  of  the  conutry 
under  contribntion.  The  Legislature,  in 
onler  to  pat  a  stop  to  this  unlawful  Tiolence, 
eutcted  that,  whoever,  under  pretence  of 
Hcoriag  his  lands  against  "rierers,"  should 
ply  to  tbem  a  yearly  coutributiou  in  money, 
ihonld  suffer  death ;  1567,  c.  21 ;  1578, 
e.  102.  It  does  not  appear,  however,  that 
tbe  punishment  of  death  was  ever  inflicted, 
either  on  the  payer  or  the  taker  of  this  exac- 
ttMi.  Httmt,  vol.  i.  p.  476.  See  a  singular 
enmple  of  a  contract  of  black  maill  of  so 
Isle  a  date  as  1741 ;  Svme,  vol.  ii.,  App. 
N&  9,  p.  53t.  See  also  Ersk.  B.  iv.  tit.  4, 
{ 64 ;  Aui.  vol.  i.  p.  70 ;  Kam«s'  Stat.  Law 

Blade  Sod.  The  gentleman  usher  of 
the  black  rod  is  chief  gentleman  usher  to  the 
Sovereign,  and  bas  bis  title  from  the  rod 
thick  he  carries  as  the  badge  of  his  office. 
Hit  duty  is  to  keep  the  Chapterhouse  door, 
»hen  a  chapter  of  the  Order  of  the  Garter 
ii  sitting ;  and  during  the  sitting  of  Parlia- 
neot  he  attends  on  the  House  of  Lords. 
To  his  custody  all  Peers  called  in  question 
for  iny  crime  are  first  committed.  His  de- 
V*>ty  is  called  the  yeoman  nsher.  See  Tom- 
"«*■  *.  I.,  and  ifi^'s  Parlianmtaty  Practice. 

Blaneli-Holduiff ;  is  one  of  the  tenures  of 
tbg  law  of  Scotland,  'llie  duty  payable  to 
the  superior  in  hlanch-holding  is  in  general 
trifling,  SB  a  penny  Scots ;  or  merely  elusory, 
u  1  peppercorn,  si  petoAir  taidum.  It  may 
liappen,  however,  that  the  duty  is  of  greater 
nine;  and  then  the  distinction  received  in 
prsetite  is  founded  on  the  nature  of  the 
isty.  WhM^  it  is  of  yearly  growth,  if  it  be 
■ol  uked  within  the  year,  the  right  to  exact 
h  is  nnderstood  to  be  lost ;  whereas,  if  it  be 
not  of  yearly  growth,  it  founds  a  claim  at 
soy  time  within  the  years  of  prescription. 
In  Exchequer,  the  blancb-duty  is  always 
eueted;  and  where  it  is  not  converted  into 
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money  in  the  investiture,  it  is  valued  and 
ascertained.  The  casualties  common  to  this 
and  to  fea-bolding  are  non-entry,  relief,  dis- 
clamation,  parprestoro,  and  liferent  escheat. 
See  these  titles,  and  also  Feu-holding.  This 
manner  of  holding  was  anciently  in  use  ;  and 
many  estates  were  held  both  of  the  Crown 
and  of  the  subjects-superior  in  blanch. 
On  the  abolition  of  ward-holding,  by  20 
Geo.  II.,  c.  50,  all  the  lands  which  held  for- 
merly of  the  Crown  were  converted  into 
blanch-holding ;  and  by  the  Act  26  Goo.  II., 
c.  20,  and  the  royal  warrant  under  the  Privy- 
Seal,  January  1753,  all  lands  held  ward  of 
the  Prince  were  declared  in  future  to  be 
held  blanch ;  whereby  the  extent  of  land  held 
by  this  tenure  was  much  increased.  But 
the  tenure  is  now  seldom  adopted  in  the  con- 
stitution of  what  is  termed  an  original  right. 
See  CharfeT.  Besides  the  estates  held  blanch 
in  one  or  another  of  those  ways,  there  is  an 
alternative  blanch-holding  inserted  in  every 
disposition  of  sale,  so  as  to  enable  the  pur- 
chaser to  constitute  a  base  right,  holding  of 
the  seller,  capable  of  carryiog  the  property 
of  the  subject  sold  as  it  stood  in  the  seller. 
Infeftmont  on  the  precept  of  sasine,  in  a  dis- 
position containing  the  alternative  holding, 
completes  a  feudal  title  in  the  person  of  the 
purchaser,  who  may  afterwards  complete  his 
title  with  the  superior,  so  as  to  come  pre- 
cisely into  the  seller's  place.  Stair,  B.  iii. 
tit.  3,  §  33 ;  Ertk.  B.  ii.  tit.  4,  5  7  ;  Bank. 
vol.  ii.  p.  556,  et  teq. ;  BdPs  Princ  j§  682, 
693,  4th  edit.;  Swint.  Abridg.  wee  Tenura; 
Jurid.  Stylet,  4th  edit.  vol.  i.  pp.  3,  25.  See 
Base  Riaht  and  Public  Eight. 

Blank  Bondi;  were  bonds,  formerly  known 
in  practice,  blank  in  the  name  of  the  credi- 
tor. They  passed,  like  bills,  by  mere  delivery, 
the  bearer  being  at  any  time  at  liberty  to  fill 
up  his  name  and  pursue  for  payment.  The 
ostensible  reason,  and  perhaps  the  original 
one,  for  introducing  these  bonds  into  practice, 
was  to  save  the  expense  of  conveyances,  and 
to  facilitate  the  transmission  of  the  right. 
Experience,  however,  having  proved  that 
they  were  capable  of  being  easily  converted 
to  fraudulent  purposes,  the  act  1696,  c.  25, 
declaied  all  deeds  in  which  the  creditor's 
name  is  left  blank  to  be  null.  But  the 
insertion  of  the  creditor's  name,  posterior  to 
the  delivery  of  the  deed  by  the  granter,  must 
be  proved  in  order  to  found  the  objection 
under  the  statute ;  Sinclair,  13th  June  1746, 
.Jfi>r.  p.  11559 ;  Ruddiman,  30th  July  1746, 
Jfor.  p.  11562.  The  sUtute  excepts  the  notes 
of  trading  companies,  and  indorsations  of 
bills  of  exchange.  £rsk.  B.  il.  tit.  2,  j  6 ; 
Stair,  B.  i.  tit.  4,  §  17  ;  B.  iii.  tit.  1,  §  5  ; 
Bank.  vol.  ii.  p.  194;  Bell's  Com.  vol.  ii. 
p.  16, 5th  edit. ;  BelPs  Princ.  §  1459 ;  Brown's 
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iS^nop.  voce  jB/atut  fl*n(;  Shaw't  Digest ;  Thom- 
MBon  jBii(g,  pp.37,68,  75. 

Blasphemy ;  is  the  denying  or  vilifying  of 
the  Deity,  by  speech  or  writing.  This  ia 
termed  divine  lege  majati/,  or  treason  against 
the  Deity.  A  distinution  is  made  between 
ascribing  anything  inconsistent  with  the 
divine  attributes  of  (^od,  and  oaths  and 
■precatioDS  tending  to  throw  contempt  on  reli- 
gion. The  former  crime  was,  under  the  old 
law,  punishable  with  death ;  the  latter  by  an 
arbitrary  punishment,  proportioned  to  the 
circumatances  of  the  offence.  The  acts  1661, 
c.  21,  and  1695,  c.  11,  which  provided  capi- 
tal pDnishment  for  offences  of  this  description, 
were  repealed  by  53  Geo.  III.,  c.  160.  The 
punishment  is  now  arbitrary  at  conimon  law ; 
and  by  6  Geo.  IV.,  c.  47,  the  publication  of 
blasphemy,  or  of  Btatcmeiits  denying  the  ex- 
istence or  attributes  of  God,  or  the  authority 
of  the  Holy  Scriptures,  is  declared  a 
nisable  offence,  and  punishable  with  Em 
imprisonment.  That  statute  also  declares 
the  criminal  to  be  punishable  on  a  second 
offence  with  banishment,  a  provision  which 
is,  however,  repealed  by  7  Will.  IV.,  c.  5.  As 
to  offences  against  religion,  seo  ifuin«,  i.  568, 
et  seq. ;  Skaw'e  Digest. 

Blazon  of  a  meisenger-at-armt ;  the  badge 
of  his  office  displayed  by  a  messenger  in  the 
act  of  apprehending  a  debtor.  Stair,  B.  iv. 
tit.  47,  f  14;  Bank.  ii.  603;  ScII'm  Cam.  ii. 
544  ;  Bame,  i.  389,  17  D.  292.  See  Appre- 
hending of  a  Debtor.     Deforcement. 

Bleacuimg.  The  bleaching  of  linen  cloth 
is  the  suhject  of  various  statutory  regulations. 
See  Hutch.  Justice  of  Peace,  vol.  iii.  p.  223. 
The  bleacher  has  a  lien  upon  the  cloth  in  his 
hands  for  the  price  of  bleaching,  not  only  that 
particular  parcel,  but  also  former  parcels, 
when  there  has  been  aregnlar  course  of  dealing 
between  him  and  his  debtor.  BelCt  Com.  ii. 
109;  jBe(riPrin.§1435,  4th  edit,;  Beff*iHws(. 
ib. ;  Broum'g  Synop.  p.  1253 ;  Hume,  i.  108. 

Blind  Persons.  The  deeds  of  blind  per- 
sons require  te  be  executed  notarially,  in  the 
manner  explained,  voce  Testing  Clause. 

Blockade.  Neither  neutrals  nor  any  other 
vessels  can  trade  with  a  port  under  blockade, 
without  danger  of  capture.  Bell's  Com. 
vol.  i.  p.  305 ;  Bdi's  Pnnc.  4tb  edit.  §  43, 
antf  auUiorities  tJiere  cited. 

Blood-Wits ;  riots  in  which  blood  ia  spilt. 
The  Sheriffof  the  county  and  Justices  of  the 
Peace  have  a  cumulative  jurisdiction  in  judg- 
ing  of  these  offences.  ErtL  B.  i.  tit.  4,  §  4 ; 
Stair,  B.  ii.  t.  3,  §  62  ;  Bant.  i.  567. 

Bloody-Hand;  in  English  law,  one  of  the 
four  circumstances  taken  as  presumptive 
proof  that  the  offender  has  killed  deer  in  the 
King's  forest.  Tonkins'  Diet,  h.  t. ;  and 
Wharton's  Lex.  v.  Baeklerindt.  \ 
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Blnduflit ;  an  unlaw  or  Qae  for  wrong  or 
injury,  such  as  blood.  A  party  iofeft  in  the 
ancient  law  with  hludueit,  was  entitled  to 
hold  courts  and  recover  Goes  for  effuuon  of 
blood.     Sk«ti6,  A.  t. 

Bona  Pides.  A  bona  jid«  poesesor  is  & 
person  who  possesses  a  subject  upon  a  titio 
which  he  honestly  believes  to  be  good.  A 
bona  Jide  possessor,  from  whom  the  aubject 
has  been  evicted  by  a  person  having  a  better 
title,  will  be  entitled  to  retain  the  fraits  or 
profits  which  he  has  reaped  or  received 
during  his  iona  fide  possesaioa.  This  is  an 
equitable  rule  founded  not  only  on  the  hard- 
ship of  subjecting  a  person  who  has  tired 
in  the  belief  that  the  property  was  his  owd, 
to  a  claim  for  repetition  of  what  he  has 
drawn  from  it,  but  also  on  the  negligence  of 
the  real  proprietor,  who  has  himself  to  blame 
for  his  delay  to  vindicate  his  property.  A 
crop  of  corn  belongs  to  the  person  by  whom 
it  has  been  lona  jide  sown ;  aud  where  the 
hona  fides  continues,  until  after  the  legal 
terms  of  payment  of  rent,  the  rent,  although 
still  in  the  tenant's  hands  unuplifled,  will 
belong  to  the  bona  fide  possessor.  Erskine 
(B.  ii.  tit.  1,  §  26)  is  of  opinion  that  interest 
of  money  orroneously  paid  to  a  person  Aona 
fide  believing  himself  the  creditor,  is  in  the 
same  situation  with  fruita  and  rents.  In 
regard  to  thecose  of  Oliphant  against  Smith, 
30th  Nov.  1790,  JIfor.  p.  1721.  Mr  Ivory 
observes,  "  The  judgment  seems  to  bare  pro- 
ceeded, not  on  any  general  denial  of  the  doe- 
trine  in  the  text,  but  on  a  sort  of  speeiaity, 
viz.,  that  the  particular  action  before  the 
Court — 'OS  being  a  eorvdietie  indebiti  admitted 
no  claim  for  annualrents,  iona/<^perc«pla." 

Bona  fides  ends  when  the  possessor  becomes 
aware  of  the  insufficiency  of  nis  title,  whether 
by  private  knowledge  or  otherwise.  But 
this  is  obviously  a  point  which  there  most 
be  considerable  difficulty  in  fixing.  When 
the  defect  of  title  is  apparent  at  once,  the 
execution  of  a  summons  for  trying  its  validity 
will  be  held  as  a  sufficient  interruption  of 
the  bona  fides.  Where,  however,  the  ques- 
tion of  right  is  attended  with  difficulty,  the 
iotermption  of  the  bonn/Jcsmay  notbeheld 
to  have  taken  place  until  after  litis  eonUtta- 
tion,  or  even  until  a  final  decree  in  the  action 
has  been  pronounced.  Theqnestioo,  indeed, 
is  evidently  one  which  must  depend  on  the 
special  circumstances  of  the  particular  case. 
Ihe  following  Roman  lawmaiimaare  appli- 
cable to  this  aubject :  Bona  fides  non  patilitr 
u(  idem  bis  exigiatvr.  Bona  fide  possettor  fadt 
fruetui  eoniumptos  suos.  Contracts  and  actions 
in  the  Roman  law,  terxneiibontefidei,  in  con- 
tradistinction to  stricfi  juris,  are  those  in 
which  the  interpretation  is  not  confined  to 
the  express  terms  of  the  convention,  but  may 
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be  eitCDded  according  ta  equity  and  thepre- 
mmei  intention  of  the  parties.  Brst.  B.  ii. 
tit  1, 5§  28  and  29  ;  Stair,  B.  i.  tit.  7,  §  11 ; 
B.ii.tit.  1,  §  23;  tit.  12,  §  5  ;  Mr  More's 
Stbt,  pp.  XV-  zlviii.  lix.  cli. ;  Bell's  Priae. 
\  561 ;  Kama''  Stat.  Law  abridff.  h.  t.  ;  Bdl 
mima,  vol.  i.  p.  393  ;  vol.  ii.  p.  127,  4th 
«dil. ;  Bunter's  Landlord  and  Tenant,  pp.  732, 
785 ;  Brmen't  Synop.  h.  t. ;  Sham's  Diyest,  h.  t. ; 
Mmfwlane'i  /ury  Pratlice,  p.  222;  12  S. 
pp.22,  I;  Kanus'  Princ.  of  Equity  (1825), 
W,  30e,  349-50,  368,  372-3-8 ;  Hume,  i. 
2i,?2-3,  448,  453-8.  See  Mala  Fides;  see 
tito  Aijnnetioa. 

Banagium,  or  Villene^ium ;  slavery  or 
Hnilade.  In  the  ancient  law-languago  of 
Scotland,  bmdi,nalHn,Aadiiiilani  are  synony- 
noB).    Sitne,  h.  t. 

Baaa  Patria ;  in  onr  older  law,  an  assize  of 
coDntrymen.orofgoodueighboura.  Skme,h.t. 

Bku.  a  bond  is  a  written  obligation  to 
jKj  or  perform  ;  and  is,  of  course,  as  various 
in  itt  nature  aa  the  circumstances  vary  rela- 
tjnlj  to  which  it  may  be  granted.  The 
HKt  important  bonds,  in  Seotoh  practice,  are 
tkow  of  an  heritable  kind ;  but  these,  as 
nil  ss  the  varieties  of  the  personal  bond, 
Till  be  explained  under  other  titles  (see 
BmlMt  Btnul.  Dispetition  in  Security.  Bond 
if  Comioration,  &e,)  ;  and  the  present  ob- 
KmtioDS  shall  therefore  be  confined  to  the 
■iaple  noveable  bond  for  repayment  of  bor- 
nmA  money.  The  style  of  this  bond  com- 
BMDccg  with  an  acknowledgment  by  the 
ptottT  of  the  receipt  of  the  money.  The 
wmmon  and  safe  form  in  this  part  of  the 
bond  is  to  declare  that  the  money  has  been 
"iututly"  received.  Sometimesthe  money 
■  stated  to  have  been  received  at  ahygone  pe- 
riod ;  bat  it  is  expedient,  if  possible,  to  avoid 
tbii  fann  of  expreesion,  as  it  may  expose  the 
bond  to  redaction  under  the  act  1696,  c  5,  in 
ufarisit  is  a  security  for  a  prior  debt.  The 
■tjle  then  takes  the  borrower,  bis  heirs,  exe- 
entors,  and  suecesson,  bound  to  repay  to  the 
lender  and  his  execnt«Ts  or  assignees  (and 
Hmetimes  to  ncmiiuUim  substitutes)  the  sum 
lent  at  a  definite  period,  generally  at  one  of 
the  terms  of  CaniUemas,  Whitennday,  Lam- 
■li.  or  Martinmas,  with  interest  at  such  rate 
UBuy  beagreedoD,from  the  time  of  advance 
Dotil  repayment,  and  a  fifth  part  more  of  the 
pniKi[nl  mm  of  penalty  in  case  of  failure. 
On  thn  part  of  the  deed,  it  may  be  observed, 
t^t  u  the  granter  may  be  succeeded  by 
nrioDi  descriptions  of  heirs,  some  of  whom 
Tonld,  by  law,  be  Kable  suhsidiarie  only,  and 
in  a  certain  order,  it  is  not  unuenal  to  add 
to  the  tenns  "  heirs,  executors,  and  ancces- 
m,"  the  words,  "  renouncing  the  benefit  of 
diKOBion,"  which  have  the  effect  of  render- 
ing all  the  borrower's  snccessors  liable,  con- 
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junctly  and  severally,  to  the  creditor,  reserv- 
ing, of  course,  to  the  person  who  pays,  his 
relief  against  the  heir  primarily  liable. 
Under  the  penalty  in  the  bond,  the  creditor 
on  the  debtor's  failure  in  punctual  payment 
is  not  entitled  to  recover  more  than  the 
actual  expense  incurred  in  making  the  bond 
eHectual ;  and  it  is  not  usual  in  moveable, 
as  is  in  heritable  bonds,  to  annex  any  penalty 
to  a  failure  in  the  termly  payments  of  inte- 
rest. The  form  of  the  bond  concludes  with 
a  consent  to  registration,  in  order  that  letters 
of  horning,  on  a  charge  of  six  days,  may  pro- 
ceed against  the  debtor  if  he  should  fail  to 
pay;  and  the  deed  is  closed  with  the  usual 
testing  clause ;  see  the  form,  Jvrid.  Styles, 
vol.  ii.  p.  21,  Moveable  bonds,  like  other 
deeds,  may  be  granted  by  one  or  more  obli- 
gants,  who  may  bind  themselves,  either  jointly 
and  severally,  or  pro  rata  only  ;  or  they  may 
be  grauted  by  bodies  politic  ;  and,  like  every 
other  liquid  obligation,  may  be  mode  the 
ground  of  the  diligence  of  adjudication  against 
the  debtor's  heritage.  Moveable  bonds  are 
transferred  by  assignation.  Since  the  date 
of  the  act  l<i6!,  c.  32,  they  descend  in  all 
cases  to  executors,  and  are  taken  up  by  con- 
lirmation.  Prior  to  the  passing  of  that  act, 
when  a  bond  bore  interest,  it  was  regarded 
as  a  quasi  feudum,  and  held  to  be  heritable 
in  questions  of  succession.  The  statute,  how- 
ever, altered  that  rule,  except  only  in  so  far 

regards  the  rights  of  husband  and  wife, 
and  the  fisk;  that  is  to  say,  the  principal 
sums  in  moveable  bonds,  in  questions  as  to 
the  legal  rights  of  husband  and  wife,  do  not 
form  part  of  the  goods  in  communion  ;  and  did 
not  fall  under  the  single  escheat  before  the 
abolition  of  that  casualty.  It  is  always  prac- 
ticable, however,  to  confer  an  heritable  cha- 
racter on  the  bond,  though  it  have  no  rela- 
tion to  a  particular  heritable  subject,  by 
merely  making  it  payable  to  heirs,  secluding 
executors ;  in  which  case,  it  necessarily  be- 
comes heritable  by  its  own  terms,  and  not 
because  any  heritable  subject  is  impledged 
for  the  repayment.  See  Ersk.  B.  ii.  tit.  2, 
{^9,  d  seq. ;  Bell's  Prine.  ^63,  910,  Hit  edit.; 
Bell's  niust.  §  68  ;  Jvrid.  Styles  ;  Kamts' 
Princ  of  Equity  (1825),  45,  281 ;  Ross's  Lec- 
tures, i.  I,  et  seq. 

Bond  of  CAUtion  ;  is  an  obligation  by  one 
person  as  surety  for  another,  either  that  he 
shall  pay  a  certain  sum,  or  perform  a  certain 
The  terms  of  this  bond  must  necessarily 
depend  open  those  of  the  principal  obligation 
to  which  it  is  an  accessary.  In  the  ordinary 
case,  the  principal  debtor  and  the  cautioner 
are  taken  bound  in  the  same  deed ;  but  it 
may  happen  that  the  obligation  by  the  cau- 
tioner is  undertaken  in  a  separate  deed. 
Separate  bonds  of  caution  are  necessary  in 
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various  steps  of  judicial  procodare, — as  !d 
processes  of  suspension,  in  which,  in  tho  ordi- 
nary case,  before  the  letters  are  expedo,  the 
suspender  mnst  lodge  in  the  Bill-Chamber 
a  bond  of  caution  to  the  satisfaction  of  the 
opposite  party,  and  of  the  clerk  of  the  bills, 
containing  an  obligation  on  the  cautioner  to 
fulfil  the  decree  to  be  pronounced  in  the  cause, 
and  to  pay  vhatever  damages  or  expenses 
may  be  awarded.  (See  Satpeiuien  and^iuo- 
ealion,  also  Caution.)  Judicial  caution  is  also 
reiinired  to  be  found  in  loosing  arrestments, 
in  law- burrows,  by  tutors  and  curators  for 
the  faithful  discharge  of  tlieir  duty,  and  in 
many  other  instances  which  need  not  be  enu- 
merated here.  Bell's  Com.  rol.  i.  p.  362,  et 
uq.;  vol.  ii.  pp.  69,  372,  Sth  edit.;  Bell  on 
Leoies,  vol.  ii.  pp.  312,  347,  355,  4tb  edit. ; 
Sunler's  Landlord  and  Tenant;  Jurid.  Styles; 
Sow's  Appeal  Cases,  i.  247,  272 ;  Menztes"  Con- 
v^nciny.     See  Cautton/y. 

Bond  of  Salief ;  is  a  bond  by  the  princi- 
pal debtor,  granted  in  favour  of  a  cautioner, 
declaring  the  nature  of  the  cautioner's  obli- 
gation, and  that  it  waa  undertaken  solely  for 
behoof  of  the  granter  of  the  bond  of  relief, — 
who  binds  himself  to  relieve  the  cautioner 
from  the  consequences  of  his  obligation. 
Sometimes  heritable  security  is  granted  to 
the  cautioner  for  his  relief,  or  the  friends  of 
the  principal  debtor  become  bound  along  with 
him  in  the  bond  of  relief.  See  examples 
of  such  bonds,  Jurid.  StyUt ;  see  also  Menziea' 
Conveyancing. 

Bcmd  for  r  Cash-Credit  in  a  Bank. 
Where  heritable  security  is  not  granted  to 
the  bank,  this  is  a  simple  personal  bond  by 
the  person  in  whose  favour  the  credit  is 
granted,  and  his  cautioners,  who  are  in  the 
ordinary  case  hound  along  with  him  as  prin- 
cipal debtors  to  the  bank.  See  an  example 
of  such  a  bond,  Jurid.  StyUs.  As  to  the  man- 
ner of  granting  heritable  security  for  such 
credits,  see  Bank  Credits.  See  also  Menzie^ 
Conveyancing, 

Bond  of  Corroboration.  A  bond  of  cor- 
roboration is  an  additional  obligation  granted 
by  the  debtor  in  a  bond,  by  which  he  cor- 
roborates the  original  obligation.  This  deed 
may  be  used,  I.  For  the  purpose  of  accumu- 
lating arrears  of  interest  into  a  principal 
sum,  and  adding  it  to  the  original  debt,  so 
as  to  make  the  whole  bear  interest.  2.  Where 
tho  debtor  in  a  bend  dies,  his  heir  may 
grant  a  bond  of  corroboration  of  his  ancestor's 
debt,  which  will  savo  the  expense  of  consti- 
tuting the  debt  against  the  heir.  S.  Where 
the  creditor  in  a  bond  dies,  the  debtor  may 
grant  a  bond  of  corroboration  to  his  heir, 
which  will  save  the  expense  of  a  confirma- 
tioo,  or  of  completing  a  title  in  the  person 
of  the  heir.     It  may  he  thought  that,  in 
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those  cases,  the  transaction  woold  he  simpli- 
fied by  cancelling  or  discharging  the  old  bond 
and  taking  a  new  one  ;  hut  it  is  to  be  ob- 
served, 1.  That  an  inhibition  which  might 
strike  at  a  new  bond,  of  thedateof  the  bond 
of  corroboration,  may  have  no  effect  against 
the  original  bond  ;  and,  2.  That  a  bond  of 
corroboration  may  fall  under  the  act  1696, 
c.  5,  in  case  the  granter  should  become  bank- 
rupt within  the  sixty  days;  in  which caise,  the 
original  bond  must  he  resorted  to,  or  the  debt 
must  be  constituted  precisely  as  if  no  bond  of 
corroboration  had  been  gruited.  See  ex- 
amples of  this  deed,  Jurid.  Styles.  See  also 
EtsIc.  B.  iii.  tit,  3,  §  60 ;  Bell's  Com.  vol.  i. 
pp.  531,  671 ;  vol.  ii.  pp.  5,  212,  5th  ©diL ; 
Brown's  Synop.  pp.  1064,  2569. 

Bond  of  Bottomry;  is  a  real  eecarity 
over  a  ship,  grant«d  by  the  owner  or  by 
the  master,  for  payment  of  the  money  ad- 
vanced for  the  outfit  of  the  vessel,  or  for  re> 
pairs.  This  form  of  security  is  of  the  na- 
ture of  a  contract  of  hazard,  for  the  loan  is 
repayable  only  in  the  event  of  the  ship's  safe 
arrival  at  the  port  of  destination ;  and,  in 
consideration  of  this  risk,  tho  lender  exacts 
a  certain  rate  of  premium,  greater  or  less, 
according  to  the  risk.  When  bonds  of  bot- 
tomry are  granted  by  the  owner  to  raise 
money  for  the  outfit  of  the  vessel,  they  are 
preferable,  according  to  the  priority  of  their 
dates.  But  when  they  are  granted  by  the 
master  in  foreign  porta  for  repairs  at  differ- 
ent  periods  of  the  voyage,  the  last  in  date  is 
entitled  to  priority  in  payment.  It  is  pro- 
per to  attend  particularly  to  the  description 
of  the  voyage,  and  to  specify  the  ports  at 
which  the  vessel  is  to  touch,  so  as  to  avoid 
disputes  as  to  the  nature  of  the  risk.  See 
examples  of  this  boud,  Jurid.  Styles.  See 
also,  fi-^i.  B.  iii.  tit.  3,  §  17;  Boni.  vol.i.p. 
399 ;  Bell's  Com.  vol.  i.  p.  530,  et  seq.  5th 
edit. ;  Bell's  Prme.  §  452,  et  seg.  4th.  edit. ; 
BelPs  lUtttt. ;  Karnes'  Slat.  Law  Abridy.  wee 
BoUomtree;  Shauft  Digttt;  Smith's  Maritivte 
Ptoc.  129,  153;  Mensits'  Convofancin^. 

Bond  of  Beipo&dentia ;  is  a  bond  precisely 
similar  in  its  nature  to  a  bond  of  bottomry, 
except  that  the  security  is  given  over  the 
goods  00  board  of  the  vessel  instead  of  the 
vessel  itself.  See  Jurid.  Stifles  ;  BeWs  Cow. 
i.  535, 5th  edit. ;  Smith's  Prac.  135  ;  Memies' 
Conveyancing.     See  Respondentia. 

Bond  of  Fresentatwn ;  is  an  obligation 
granted  for  behoof  of  a  person  in  custody  on 
a  legal  warrant,  in  order  to  obtain  his  tem- 
porary liberation.  The  obligant  in  such  a 
bond  becomes  hound  to  present  the  person  so 
liberated,  to  the  officer  holding  tho  warrant, 
at  a  particular  day  and  place.  A  failure  to 
produce  the  debtor  in  terms  of  this  obliga- 
tion will  subject  the  granter  of  the  bond  in 
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fulfilment  of  the  obligfttioo,  for  the  oon-per- 
fbnnuce  of  irbich  the  appreheoBion  had 
itikm  place ;  e.  tr-,  to  pay  the  debt  where  the 
dsbtor  fau  been  relieved  from  custody  under 
a  option,  or  te  produce  the  debtor  at  all 
diets  of  Court,  where  be  baa  been  freed  from 
u  arrest  under  a  meditatio  fugte  warrant. 
Bat,  although  independently  of  express  sti- 
pulation, thia  is  the  legal  consequeuce  of  un- 
dertaking Buch  an  obligation,  it  is  usnal,  in 
rormal  bonda  of  presentation,  to  insert  an 
«iprea  clanse  to  that  effect.  It  will  afford 
the  obligant  in  a  bond  of  presectation  no 
•iBfeace,  for  bis  failure  to  implement  his  ob- 
ligation, to  allege  that  the  debtor,  during  bia 
ttiuporary  liberation,  haa  obtained  a  gist  on 
a  till  of  sn^^nsion ;  or  has  retired  to  the 
Saactnarj  ;  or  haa  done  any  thing  to  evade 
tht  presentation,  which  he  could  legally  have 
kToided  doing,  it  being  the  very  object  of  the 
bend  to  provide  against  acta  of  that  deecrip- 
tim.  On  the  other  hand,  it  is  equally  clear 
tliat  the  obligant  is  freed  by  the  intermediate 
death  of  the  debtor,  and  that  he  is  entitled 
to  have  implement  postponed  on  account  of 
the  debtor's  sickness,  or  any  other  inevi- 
table accident.  It  appears  also  to  be  clear, 
that  he  is  liberated,  by  the  debtor's  imprison- 
ment,  previonsly  to  the  time  of  presentation, 
«o  another  warrant,  for  by  that  means  the 
object  of  the  bond  is  accomplished,  and  tbe 
treditor  raanot  possibly  allege  detriment. 
Tbere  is  an  old  case,  indeed  (Pofafeorf  against 
SH'th  July  1681,  Mor.  p.  1807),  in  which 
the  contrary  was  found ;  but  tbe  ratio  of 
that  decision,  as  stated  in  tbe  rubric,  viz., 
"  that  the  being  imprisoned  for  another 
debt  was  considered  to  be  the  act  of  the 
debtor,"  ii  evidently  unsound  both  in  law 
and  in  reason  ;  and  the  judgment  seems  to 
be  disapproved  of  by  later  authorities. 
(M-i  Com.  i.  386.)  The  most  effectual  form 
of  the  bond  of  presentation  is  a  deed  regu- 
larty  tested  and  executed  on  a  proper  stamp, 
containing,  beudee  the  clause  of  presenta- 
tioD,  a  speciQc  obligation  on  the  granter  to 
pay  the  debt  in  case  of  failure  to  present, 
and  a  clanse  of  registration,  on  which  the 
obligant  may  be  Immediately  charged  with 
homing,  should  he  not  duly  implement  the 
principal  obligation.  It  ia  not  uncommon 
in  practice,  however,  to  accept  of  a  simple 
letter  of  presentation  with  a  similar  clause  ; 
b«t  such  a  letter  can  afford  a  ground  of  ac- 
tion only,  and  ia  no  warrant  for  summary 
diligence.  The  letter  ought  to  be  regu- 
larly tested ;  but  an  informality  in  this  re- 
■pect  will  Eeldom  affect  ita  validity ;  for  if 
the  debtor  haa  been  liberated  on  the  faith 
of  the  letter,  that  will  be  held  a  sufficient 
n)  MtcrwnftM;  and  the  objection  that  it 
ii  not  regularly  t«3ted  will  not  avail ;  Dvn- 
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Coal  Company  against  Young,  Ift  Feb. 
1811 :  Fac.  Coll. ;  Bell's  Com.  i.  386 ;  BeWt 
Princ.  4th  edit.  §  277  ;  Bell's  lUugt.  ib.  ; 
Broim's  Synop.  pp.  289,  341 ;  Shaw's  Digest ; 
Jurid,  Stales  ;  Menzies'  Conv^ancing.  By  the 
Mercantile  Law  Amendment  Act  (1856),  it 
is  enacted  that  all  guarantees  or  cautionary 
obligations  shall  be  in  writing,  and  subscribed 
by  the  person  undertaking  the  guarantee  or 
cautionary  obligation. 

Bondii^  of  Goods ;  is  the  depositing  of 

iported  goods  in  tbe  King's  cellars,  where 
they  remain  impledged  for  payment  of  the 
duties.  The  bonding  system  is  regulated  by 
the  statute,  43  Geo.  III.,  c.  132,  under  which 
the  King's  warehouse  may  be  regarded  aa 
the  warehouse  also  of  tbe  importer  of  the 
goods,  where  they  lie  at  his  risk  and  at  his 
disposal,  subject  only  to  the  King's  pledge. 
It  was  at  one  time  doubt«d  in  the  Court  of 
Session  whether  it  was  not  necessary  that  tho 
duties  should  be  paid  and  the  goods  actually 
taken  out  of  bond  and  delivered  to  the  buyer, 
in  order  to  complete  the  transfer.  But  it  is 
now  settled,  that  whether  the  duties  are  paid 
or  not,  an  order  of  delivery,  addressed  to  tho 
keeper  of  the  King's  cellar,  accompanied  by 
notice  to  the  keeper  and  a  transfer  in  tho 
cellar  books,  amounts  to  complete  delivery. 
See  Belt's  Com.  i.  186 ;  Skate's  Digest. 

Bonorom,  Ceuio.     See  Cessio  Bonorwn. 

Book  Bebti ;  are  debts  by  open  account. 
The  proof  of  debts  of  this  description  may 
sometimes  be  attended  with  difficulty.  The 
evidence  of  fnrnishinga  made  by  merchants 
and  retail  dealers  is  generally  parole ;  and 
the  creditor's  books,  together  with  the  evi- 
dence of  the  delivery  by  bis  clerks  or  porters, 
will,  in  the  ordinary  case,  be  held  sufficient. 
If  delivery  cannot  be  proved,  it  would  soem 
that  circumstantial  evidence  of  various  kinds 
will  be  admitted  on  the  part  of  the  creditor ; 
.and  it  has  been  held  that  the  books  of  a  re- 
gular merchant  afford  a  semiptmct  probalio, 
to  tbe  effect  of  allowing  the  claim  to  be  sup- 
ported by  tbe  evidence  of  a  single  witness 
and  the  oath  of  the  merchant  in  supplement. 
BeWs  Com.  vol.  i.  p.  330  ;  BelFs  Prine.  §  629  ; 
lUust.  ib.  For  the  steps  to  be  taken  by  a 
party  in  Scotland,  deairons  to  recover  a  debt 
due  to  him   in  England,  see  Englith  Debt. 

Booking  of  a  Fruoner  for  Bebt.    ^hen 

a  debtor  has  been  apprehended  and  removed 
to  prison,  the  amonnt  of  the  debt  for  which 
he  is  incarcerated,  and  the  prisoner's  name, 
are  recorded  in  the  jail  books,  which  is  termed 
iodtfny  the  prisowr.  This  record  was  origi- 
nally introduced  by  the  mt^strates,  who 
were  formerly  keepers  of  the  prisons,  in  or- 
der to  inform  themselves  of  the  amonnt  of 
thoir  responsibility ;  and  it  is  the  jailer's,  not 
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the  creditor's,  duty  to  see  the  proper  entry 
made.  It  is  the  practice  to  enter  the  whole 
sum  of  debt ;  though  formerly  the  creditor  was 
safe  in  only  entering  a  part  of  it,  aad  arrest- 
ing the  debtor  iu  prison  for  the  remainder. 
Formerly,  too,  it  was  necessary  to  pay  the 
jailer  a  fee  proportionate  to  the  sum  booked ; 
but  by  2  and  3  Vict.,  c  42,  §  19,  all  jail  fees, 
of  every  description,  payable  to  the  keeper  or 
officers  of  prisons,  are  abolished.  By  the  for- 
mer practice,  a  debtor,  after  being  once  en- 
tered, could  not  be  liberated  without  obtain- 
ing letters  of  relaxation  and  liberation  from 
the  King,  after  intimation  to  the  creditor, 
And  a  charge  to  the  magistrateato  set  him  at 
liberty  ;  but  now,  if  the  debtor  pay  the  debt 
SB  it  stands  iu  the  prison  books,  he  is  free. 
Bdfi  Com.  ii.  554 ;  Ross's  Lecl.  i.  334,  343. 
See  Ad  of  Grace ;  Bveaking  of  Prison. 

Books  of  Adjournal  The  records  of  the 
Court  of  Justiciary.  In  these  books  are  en- 
grossed the  acts  and  regulations  of  the  Court 
of  Justiciary,  and  the  relative  procedure ; 
and  in  other  respects,  the  books  of  At^ournal 
are  analoeous  to  the  books  of  Sederunt  of  the 
Court  of  Session.  The  power  of  the  Court 
of  Justiciary  to  pass  acts  of  at^'ournal  regu- 
lating the  procedure  of  the  court  is  conferred 
by  1672,  c.  16.  By  11  and  12  Vict.,  c.  79, 
5  7,  record  copies  of  proceedJuj^  instead  of 
being  transcribed  ia  the  books  of  adjournal, 
may  be  inserted  therein, 

Bo<^  of  SedArunt.  The  books  in  which 
the  Acta  of  Sederunt  of  the  Court  of  Session 
are  recorded.  Besides  the  Acts  of  Sederunt, 
these  books  contain  the  names  of  the  judges 
present  at  each  meeting  of  the  court,  the 
dates  of  the  admission  of  the  judges,  clerks 
of  session,  and  other  officers  of  the  court,  ad- 
vocates, die.  Formerly,  indeed,  most  of  the 
public  papers  of  importance  were  recorded 
in  these  books ;  and  even  matters  totally  un- 
connected with  the  business  of  the  court, 
such  as  eclipses  and  other  remarkable  events. 
See  M-Kenzk't  Oh.  on  StaU.  p.  164.  See 
Acts  of  Sederunt. 

Boroh ;  in  old  law  language,  a  cautioner, 
pledge,  or  surety,  Skene,  A,  t. 

Border  Warrant ;  is  a  warrant  issued  by 
the  Judge  Ordinary,  on  the  borders  between 
Scotland  and  England,  on  the  application  of 
a  creditor,  for  arresting  the  person  or  effects 
of  a  debtor  residing  on  the  English  side  of 
the  border,  and  detaining  him  until  he  find 
caution  jndicio  tisli  (i.e.  that  he  shall  eist 
himself  in  judgment),  in  any  action  which 
may  be  brought  for  the  debt  within  six 
months.  The  creditor  applying  for  such  a 
warrant  must  swear  to  the  verity  of  the 
debt ;  and,  as  in  meditaito  foym  warrants,  to 
which  these  warrants  are  antUogous,  it  is  ne- 
cessary to  examine  the  debtor  as  to  the  /uga 
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before  warrant  to  incarcerate  is  granted ;  so 
in  border  warrants  it  is  proper  to  examine 
the  debtor  as  to  his  domicile,  tic,  before  is- 
suing a  warrant  for  incarceration.  Very 
important  information  on  the  subject  of  bor- 
der warrants  will  be  found  in  Landell,  26th 
January  1838,  16  S^  388;  in  which  case 
the  warrant  was  held  to  be  illegal,  and  the 
procedure  under  it  such  as  could  not  be  sanc- 
tioned, even  by  the  most  iiireteral«  usage. 
The  alleged  debtor  afterwards  brought  ac- 
tion of  damages  against  the  party  by  whom 
the  warrant  was  obtained,  and  the  party  (a 
SherilT  clerk)  by  whom  it  was  granted,  and 
obtained  £500  damages  against  the  former, 
and  £300  against  the  latter ;  S  D.  S19  ;  7 
D.  810.  In  the  House  of  Lords,  however, 
this  action  was  afterwards  held  irrelevant,  in 
respect  that  the  summons  did  not  expressly 
aver  want  of  reasonable  skill  or  gross  uegli- 
gence,  or  show  facts  necessarily  raising  such 
an  inference;  4  Bell,  App.  46.  See  Bar- 
clai/'s  M'GUish.  Sher.  Court  Prae.  405  ;  ErA. 
B.  i.  tit.  ii.  §  21 ;  Beii't  Com.  vol.iU  p,  558, 
5th  edit.    See  also  Medilatio  Fugce. 

Boron^h-Englisli ;  in  English  law,  is  a  ctts- 
tomary  descent  of  lands  or  tenements,  whereby 
in  all  places  where  this  custom  holds,  lands 
and  t«nements  descend  to  tbe  youngest  son  ; 
or  if  the  owner  of  the  land  have  no  isane,  to 
the  younger  brother.    Tovdin^  Diet,  K.  t. 

Borough  Laws.  This  name  is  given  to  a 
collection  of  ancient  laws  relative  to  burghs. 
These  laws  are  not  considered  as  obligatory, 
but  are  ns^ul  in  tracing  ancient  maoDers 
and  customs.  Enk.  B.  i.  tit.  i.  §  36.  See 
Retliam  Majettatem, 

Borrowing ;  is  the  act  of  receiving  in  loan. 
Contracts  of  loan  are  of  two  kinds,  viz.  mn- 
tuum  and  of  commodate.  The  former  of 
these  comprehends  tbe  loan  of  such  subjects 
as  are  consumed  in  the  act  of  using  them — 
such  as  corn,  wine,  money,  &c. ;  tbe  Iatt«r 
is  that  kind  of  loan  in  which  the  borrower 
is  bound  to  restore  the  individual  subject 
lent.     See  Hfutuvm,     CotnmodaU, 

Bote;  an  old  Saxon  word,  signifying  com- 
pensation or  satisfaction.    Sk^ne,  h.  t. 

Bothna ;  according  to  Skene,  is  a  park 
where  cattle  are  fed  and  inclosed,     ^cene,  k.  L 
Bottomry ;  Bond  of.    See  Bond  ^BotUmry. 
BougH  and  Sold  Hote ;  in  English  law, 
where  a  note  of  sale  is  signed  by  a  broker 
iployed  to  sell  a  parcel  of  goods,  the  bar- 
in  is  completed.     BeS^s  Prine.  §  89. 
Bonnding  Charter  or  Infeftment ;  a  ohar- 
r  or  infeftment  which  describes  the  laodc 
by  their  meaths  or  marches.     Such  a  d^ 
scription  confers  right  to  all   within  As 
bounds,  and,  on  the  other  hand,   exclaves 
what  lies  beyond.    No  prescription  can  eoB- 
fer  right  to  that  which  is  without  the  !)»■■ 
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dtff,  u  part  kiid  pertinent.  Ta  describing 
boondu-ies,  tbe  wslU  surrounding  the  sutiject 
will  be  held  as  conveyed,  if  tlie  subject  be 
(oaiejed  witli  the  walls  by  which  it  is  snr- 
niiDded.  If  it  be  described  as  bounded  by 
wrtaia  walls,  the  walla  will  not  be  held  as 
NOTcyed  ;  and  where  it  is  intended  that  the 
wall  is  to  be  mutual,  this  must  be  expressed. 
Stair,  B.  ii.  tit.  3,  §§  26  and  73  ;  Ertk.  B.  ii. 
tit  6,  5  2,  rf  tsq. ;  Bank.  i.  552  ;  Befft  Princ. 
4738;  Bell  on  Punhaser't  Title,  35  ;  Dvfon 
DaJt  I  MtKiiea  on  Conveyancing. 

Borata  Terrs ;  an  oiengate  of  land ;  some- 
tines  erroneously  written  (WwtalMTce.  Stem, 
LL 

Bn-Day.  In  the  Court  of  Session,  box- 
itij%  are  two  daj-s  appointed  by  the  Judges, 
iaesch  of  th^  spring  and  autumn  vacations, 
ud  one  day  in  the  Christmas  recess,  on  one 
or  other  of  which  days  papers  ordered  by  ttie 
Court,  or  by  the  Lords  Grain ary,  towards  the 
(lose  of  the  preceding  seEsion,  are  usually 
sppoinled  to  be  lodged.  The  first  box-day 
it  sUo  the  day  on  which  interlocutors  pro- 
nosBced  by  any  of  the  Lords  Ordinary, 
Titfain  fewer  than  tweuty-one  days  of  the 
tlow  of  the  session,  become  final,  unless  a 
mlsiming  note  be  boxed,  as  it  is  termed,  on 
the  first  box-day.  See  Setlaiming  Nate.  In 
t«mi  of  2  and  3  Vict.,  e.  36,  §  13,  and 
A.S.  8th  August  1839,  §§  6,  7,  summonses 
may  be  called  at  either  of  the  box-days  in 
lbs  sDtnniD  vacation,  the  defences  being 
retnraed  at  the  second  box-day,  or  at  the 
■eetiog  of  tho  Court  in  November  respec- 
U«ly;  and  by  13  and  14  Vict.,  c.  36, 
{ 54,  the  Court  is  empowered  to  make  re- 
folslioDs  by  Act  of  Sederunt  for  allowing 
rammoDses  and  notes  of  advocation  and 
raspeotion,  Si<i.,  to  be  called  at  any  box-day 
is  TMation  or  recesst  and  making  defences 
ntnrnable  at  such  box-days,  or  on  the 
mMtiog  of  the  Lords  Ordinary,  or  of  the 
Conrt  after  vacation  or  rececs.  The  same 
lUtote,  by  §  8,  allows  the  production  in  re- 
dactions to  be  satisfied  on  any  of  the  box- 
iijs  in  vacation  or  recess  ;  and  by  ^  27,  di- 
ligSDcesmay  be  reported />n  any  of  the  box- 
•Isp.  In  the  inferior  courts,  also,  it  is 
•nscted  by  16  and  17  Vict,  c.  80,  §  ■IS,  that 
U>c  Sheriff  shall,  before  the  termination 
<^  «ach  tenion,  appoint  at  least  one  court- 
i*j  dnring  each  vacation  for  the  despatch  of 
*11  ordinary  ciTil  business,  including  the  call- 
isg  of  new  causes,  and  the  receipt  of  conda- 
KSDdences,  defences,  and  other  papers,  whitAi, 
if  the  Court  had  not  been  in  vacation,  would 
bare  required  to  be  previously  lodged.  See 
Siitnf-Cimrt. 

finaeh  of  Arreitmeiit ;  is  the  contempt  of 
the  law,  committed  by  an  arrestee  who  dis- 
'(guds  the  arrestment  used  in  his  hands,  and 


pays  the  sum,  or  delivers  the  goods  arrested, 
to  the  common  debtor.  The  person  guilty  of 
breach  of  arrestment  was  formerly  liable  to 
a  prosecution  both  civil  and  criminal.  The 
criminal  action  was  competent  either  before 
the  Conrt  of  Session  or  the  Court  of  Justi- 
ciary ;  the  punisbraent  was  arbitrary,  with 
escheat  of  moveables,  out  of  which  the  debt 
of  the  arrestee  and  damages  were  given. 
There  is  no  example  in  modern  times  of  such 
a  prosecution.  The  civil  action  is  for  pay- 
ment of  the  debt  a  second  time  by  the  ar- 
restee, and  for  damages  to  the  arrester, 
though  even  this  rigour  is  not  now  counte- 
nanced ;  and  at  present  the  only  coose* 
quence  of  breach  of  arrestment  is,  that  the 
person  guilty  of  it  is  liable  in  damages  to 
the  extent  of  the  funds  paid  awayi  and  the 
expenses  ;  Grant,  27th  Feb.  1792 ;  Mor.  p. 
786.  Where  goods  are  arrested,  and  the 
arrestment  loosed  on  caution,  if  the  goods 
themselves  cannot  be  restored,  or  their  value 
cannot  be  clearly  ascertained,  the  cautioner 
is  held  to  be  liable  for  tbe  debt.  Stair,  B.  i. 
tit.  9,  6  29  ;  B.  iv.  tit.  49,  §§  3,  7  ;  Jfore's 
NoUs,  p.  ccxc  ;  ^rsit,  B.  iii.  tit.  6,  §  14  ;  B, 
iv.  tit.  4,  5  36  ;  Bank.  vol.  i.  p.  290  ;  Bar- 
elay't  M'Qloih.  Sher,  Court  Prae.  380  ;  Jnrid. 
Stykt,  2d  edit.  vol.  iii.  p.  101 ;  Meniie^  Con- 
veyancing, 307.    See  Arretimmt. 

Brea^  of  Tnut,  The  distinction  between 
ti«/(and5re(ifA^fnu(,is  often  exceedingly  nar- 
row ;  Climie,  2l8t  May  1838,2  Siwuion,  118  ; 
but  of  late  years  the  tendfncy  of  the  Court 
has  been  to  bring  under  the  category  of  theft 
various  offences,  the  tpecies/aeli  in  which  ap- 
pears to  have  been  held  by  our  earlier  con- 
stitutional writers  to  amount  only  to  breach 
of  trust.  See  Hume,  i,  58,  el  seq. ;  AltMn't 
Pnnc.  354;  Burnett,  112;  Steele,  114.  Ac- 
cordingly, in  the  case  of  Brown,  3d  July  1839, 
2  Swinton,  394,  the  principle  was  adapted 
and  enforced,  that  where  a  person  holding 
property  is  the  mere  hand  for  detaining  or 
transmitting  it,  without  any  permanent  man- 
date or  right  of  administration,  and  is  bound 
to  give  over  such  property  in  forma  tpeeifica, 
appropriation  by  that  holder  is  theft ;  while, 
on  the  other  hand,  where  the  holder  has  a  right 
of  management,  or  a  power  to  exchange,  or  to 
account  for  the  property  or  an  equivalent, 
the  appropriation  of  the  property  or  its  pro- 
ceeds falls  under  the  nomm  juris  of  breach  of 
trust.     In  Brown's  case,  therefore,  the  appro- 

EriatioD  by  a  watchmaker  of  a  watch  left  with 
im  to  be  cleaned  or  repaired,  was  held  to  be 
ti^,LordMEADOWBAHKobBerving: — "When 
a  party  puts  his  watch  into  the  hands  of  a 
watchmaker  to  be  cleaned  or  repaired,  he 
only  parts  with  the  nufudy, — the  possession  of 
the  watch  is  the  possession  of  the  owner, — 
and  the  watchmaker,  in  appropriating  it. 
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takes  it  out  or  the  lawfal  possessioQ  of  tlie 
owner,  and  so  is  guilty  of  theft."  On  the 
other  hand,  it  is  not  theH,  but  bre&ch  of  tniat, 
where  a  pawnbroker  appropriates  articles 
pledged  with  him.  In  this  case,  the  poases- 
sion  of  the  pawnbroker  is  not  a  limited  and 
temporary  custody  ;  hut  the  act  of  pledging 
gives  him  a  title  to  the  articles  tbemsef?es, 
which  by  lapse  of  time  becomes  absolute,  and 
enables  him  to  sell  and  to  give  a  valid  right 
to  all  the  world ;  Grosffrove  or  Bradles,  Ith 
Feb.  1850  ;  Shan't  Jvai.  Ccuet,  301.  Re- 
ference may  be  also  made  to  tbe  following 
cases  •.—Fidd,  Jan.  22, 1838,  2  Swinton,  24, 
where  a  clerk,  who  had  appropriated  money 
.  delivered  to  be  paid  to  a  particular  person, 
was  held  guilty  of  thefl. — Miehie,  Jan,  28, 
1839,  2  Smnt,  819,  where  it  was  held  that 
a  person  who  had  received  a  bank-note  to  get 
change,  and  who  appropriated  tbe  note,  com- 
mitted i4e/(.—5pniU  v.  Wuhart,^Kj  18, 1842, 
Broi^n,  342 ;  where  the  appropriation  hy  a 
bank-teller  of  money  intrusted  tohiminthat 
capacity,  was  nnanimously  held  to  be  theft. 
Such  a  person  has  DO  power  of  adminiBtrstioo, 
his  duty  being  simfdy  to  pay  and  receive  the 
money  of  the  bank,  in  the  bank's  posseBsion, 
and  within  their  premises.  He  has  no  right 
to  alter  the  form  or  condition  of  the  money 
intrusted  to  him,  and  he  is,itt  fact,  trusted  no 
farther  than  he  haa  access  to  it.  Again,  in 
Watt  T.  Borne,  8th  Dee,  1851 ;  Shaw't  Just. 
Rep.  519,  it  was  held,  that  where  yam  is 
given  to  a  workman,  for  the  purpose  of  bis 
weaving  it  into  a  web,  he  is  guilty,  not  of 
breach  of  trust,  bat  of  theft,  if  he  appropriate 
the  yarn  to  his  own  use.  In  this  case,  tbe 
LoBD  Justicb-Clekk  Ho^b  observed — "  I 
have  ever  been  of  opinion  that  theft  under 
trust  was  a  known  crime,  and  that  the  pro- 
perty being  under  trnst  constituted  the  ofl'ence 
an  aggravated  charge  of  theft,  and  the  distinc- 
tion was  again  pointed  out  between  sach  acase 
and  one  of  pledge.  The  weaver  holds  the  yarn 
for  a  special  purpose  as  his  employer's  servant, 
andhasnoseparate posaessionof hisown.  Tbe 
pledger,  on  the  other  hand,  parts  with  a  pro- 
perty in  the  goods,  and  the  broker  acquires, 
by  force  of  special  contract,  jas  proprium  in 
them ;  so  that  not  only  cannot  the  pledger 
rcdemaud  them,  but  he  may  even  steal  them 
from  the  pawnbroker.  See  also,  BelPt  Svpp. 
to  Hvme,  pp.  8-17. 

Breach  of  trust  may  he  committed  hy  a 
person  in  whom  no  trust  is  reposed,  if  he  be 
art  and  part  in  the  crime  of  one  who  is  trusted. 
The  punishment  of  breach  of  trust  varies 
from  imprisonment  for  a  few  months  to  penal 
servitude.     See  fhefl. 

Breaking  Bulk ;  or  making  use  of  an  ar- 
ticle, debars  a  buyer  from  afterwards  object- 
ing to  it,  and  returning  it  to  the  seller. 
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B^t  Prine.  3d  edit,  §  99,  andauOmtie*  Otre 
cited;  lUtuLih. 

BreakJng  Inelonires.  There  are  several 
statutes  for  the  encouragement  of  planting  snd 
inclosing,  which  provide  for  the  punishment 
of  those  who  destroy  planting  or  break  inclo- 
sures,  or  who  allow  their  cattle  to  do  so.  The 
penalties  are  pecuniary,  with  right  to  detain 
cattle  found  trespassing,  until  the  fine  is  paid, 
along  with  the  damage  and  expense.  Tbe 
chief  sUtutei  are  1661,  c.  41,  and  1685,  c 
49.  Erik.  B.  iv.  tit.  4,  §  39  ;  Bum^  i.  82. 
124.     See  Planting  and  IrHiotiiur, 

KreaJdng  of  niaon ;  is  the  erim«  of  es- 
caping  out  of  prison.  In  order  to  constitate 
this  crime,  it  is  necessary  that  the  peraon 
guilty  of  it  shall  have  escaped  out  of  a  lawfiil 
prison,  in  which  he  was  confined  on  a  legal 
warrant,  whether  as  a  criminal,  or  as  a  per- 
son accused  of  a  crime,  or  as  a  debtor.  It 
makes  no  difference  whether  the  olfeDc*  has 
been  committed  by  violence  or  by  corrupting 
tbe  jailor.  The  punishment  is  arbitrary,  and 
must  necessarily  be  regulated  by  the  circum- 
stances attending  the  commission  of  the  crime; 
ffume,  i.401 ;  BeWa  Notes;  Alinon'tPrin.  555- 
Where  a  debtor  made  his  escape,  the  magis- 
trates of  the  burgh  were  formerly  liable  for  the 
debt,  whether  the  insufficiency  of  the  prison, 
or  the  carelessness  of  the  jailor  bad  led  to  the 
escape.  But  if  the  debtor  escape  in  the  night- 
time  bythe  use  ofinatnunentStor  by  open  force, 
or  t^anyaccident  which  could  not  be  justly  im- 
puted t«the  magistrates  or  the  jailor,  Erakine 
holds  that  the  magistrates  were  not  liable,  if 
they  Gould  prove  that,  immediately  on  the 
escape  being  discovered,  they  made  all  neces- 
sary search  for  the  debtor  ;  erii,  B.  iv,  tit.  3, 
Sl4.  It  follows  that  the  magistrates  were  not 
liable  if  tbe  escape  had  been  eSbcted  hy  supe- 
rior eitemaL  force,  but  the  ontti  pTohandi  lay 
with  the  magistrates  to  preve  snch  force,  as 
well  as  their  own  vigilance,and  their  prompt 
pursuit  of  the  debtor ;  BelPs  Com.  volJi.p.  551. 
By  the  act  2  and  3  Vict.,  c.  42,  passed  to 
improve  prisons  and  prison  discipline  in  Scot- 
land, the  magistrates  are  now  relieved  of  all 
obligations  respecting  prisons  and  prisonera  ; 
and  the  funds  authorized  to  he  levied  under 
the  act,  are  declared  not  to  be  liable  for  the 
escape  of  prisoners,  reserving  action,  hoverer, 
agaiust  the  jailor  for  any  negUet  oa  his  part 
touching  their  custody.  An  attempt  to  break 
prison  is  a  relevant  point  of  dittay. 

Breve;  aword  nsedintheoldlawlanga^s 
of  Scotland,  and  also  in  the  civil  law,  signify- 
ing a  short  compendious  writ.  Brwc  fextetan 
is  a  writ  or  instrument  subscribed  by  a  notary 
public.    See  SJten«,  h.  t.    See  Brieves. 

Breve  de  morte  antecetsoris ;  the  brieve  of 
mortaneetlrie.  It  is  from  this  ancient  brieve 
that  the  modem  law  concerning  the  service  ' 
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eflwin  is  derived.  See  a  full  account  of  the 
norauKientfonn,  whicli  to  all  essential  par- 
titolsn  resemblBB  and  illustrates  the  prevail- 
iig  practice,  in  Skene,  h.  t.  See  also  Service. 
Kvn  de  Tteto ;  the  brieve  of  right  was 
toeiratly  used  before  the  J  a  st  ice-General  on 
th(  deciuon  of  the  ground-right  and  property 
«f  ludi,  and  the  reduction  of  infefCmeuts ; 
transferred  to  the  Lords  of  Council  and 
1  as  early  as  tbe  period  of  the  Regiam 


BRI 


125 


Uiiatak».    State,  h.  t. 
Bnre  de  t 


i  diuatina ;  in  the  Regiam 
M^eslaUm  this  means  the  brieve  or  summons 
irf ejection  or  spnlzie.     Skew,  h.  t. 

Brere  de  dtvitU  faciendis ;  the  brieve  of 
diTinoD.    Skene,  h.  t. 

Brtre  Tutatnm.  The  hreve  ieslatum  was 
in  scknoirledgnient  in  writing,  which,  by  the 
RDcieDt  practice,  was  made  out  on  the  lands, 
it  the  time  of  giving  possession  to  the  vassal, 
isd  attested  by  the  seals  of  the  superior,  and 
fira  enrice ;  afterwards  the  breve  letlatum  was 
ligiied  by  the  superior  wherever  he  happened 
to  be,  sod  possession  was  given  separately  by 
the  soperior'B  bailie  ;  Erti.  B.  ii.  tit  3,  §  17  ; 
M"!  Prine.  4th  edit.  §  757 ;  BeU  on  Fur- 
daia't  Title,  p.  3,  2d  edit ;  Ross's  Lect.  ii. 
121,  a  uq. ;  Menziet  on  Conveyancing, 

Brere*  Pleadable ;  are  all  such  breves  as 
ue  punned  and  defended  by  an  ordinary 
Torm  of  proc«BS  before  a  competent  judge, 
■hert  there  may  be  a  pursuer  and  defender. 
Skat.k.t. 

Bmi  Xajui ;  is  an  expreedon  used  to  ug- 
Dilj  the  performance  of  an  act  by  a  party  on 
his  own  authority.  Thus,  for  example,  it 
nt  anciently  the  practice  in  Scotland  for  an 
heritable  proprietor,  on  his  own  authority, 
to  poiod  his  tenant's  moveables  for  payment 
of  hit  rent,  withont  applying  to  aoy  other 
jadge.  The  landlord,  in  like  manner,  exer- 
citad  tha  power  of  brevi  manu  removal  when 
hit  tenant  refused  to  remove  at  the  stipulated 
tenn.  The  practice  of  poinding  or  detaining 
uttle  fonnd  trespassing  seems  to  be  a  re- 
nuader  of  the  l^'evi  manu  poinding.  Brevi 
■WW  in  the  Roman  law  is  nsnally  applied  to 
akind  of  conatrnctive  delivery.  A  thing  is 
aid  to  be  transferred  by  ^mtmonu  tradition, 
■hen  it  has  been  previously  in  the  buyer' 
pcMttion  on  some  other  title,  as  pledge  or 
Wo.  Some  interesting  historical  details 
connected  with  this  subject  will  be  found  in 
Aw't  Ltetaret,  vol.  i.  p.  385.  See  also 
Kmef  Stat.  Law  abridg.  h.  L  ;  Bell  on  Leases, 
»oL  i.  p.  3fi7  ;  ii.  28  ;  ffunter's  Landlord  and 
Tamit,  p.  719  ;  Bivwn's  Si/nop.  k.  t.;  Shaves 
IHaM,  i,  U ;  Ross's  Lett.  ii.  510. 

Brewing.  Anciently  the  right  of  brewing 
n  given  by  a  license  from  the  superior,  and 
then  was  generally  a  clause  in  the  charter 
flm  inurni.    But  neither  this  clausa  nor  a 


license  is  now  held  to  be  necessary  to  entitle 
a  feoar  to  brew  for  his  own  use.  A  person, 
however,  with  a  right  of  barony  may  prevent 
a  feuar  or  a  stranger  from  importing  and 
vending  ale  within  the  barony  withont  his 
license.  Ersk.  B.  ii.  tit.  6,  §  8  ;  Stair,  B.  ii. 
tit.  3,  §  72  ;  Bank.  vol.  i.  p.  692 ;  Brown's 
Sjmop.  pp.  3,  371,  2356. 

Bribery ;  is  the  offering  or  taking  of  a  re- 
ward, unduly  to  influence  the  conduct  of  the 
Serson  receiving  it  in  the  exercise  of  his  duty, 
'bis  is  an  offence  of  peculiar  atrocity,  when 
it  extends  to  the  administration  of  jnstice. 
The  punishment  of  the  crime,  when  committed 
by  a  Judge  of  the  Court  of  Session,  is  infamy, 
loss  of  office,  confiscation  of  moveables,  and  an 
arbitrary  punishment  in  the  prison ;  1579,  c. 
93.  And  there  are  many  enactments  directed 
against  inferior  judges  who  may  he  guilty  of 
this  offence.  See  Htime,  i.  407  ;  Bank,  vol.  ii. 
p.  480  ;  Beirs  Prine.  §5  36,  37  ;  Karnes'  Slat. 
Law  airidg.  A.  t ;  Mat/arlan^s  Jury  Practice, 
p.  156  ;  Jurid  Sit/Us,  2d  edit.  vol.  iii.  p.  235  ; 
Karnes'  Prine.  of  Equity  (1826),  311.  '  As  to 
bribery  at  parliamentary  elections,  see  17 
and  18  Vict.,  c.  102  ;  the  "Corrupt  Prac- 
tices Prevention  Act,  1854."  See  also  BUc- 
lioii  Law,    Baratry, 

Bribery  Oath ;  an  oath  formerly  required 
from  any  parliamentary  elector  when  attend- 
ing to  rote  in  the  election  of  a  member  of 
Parliament.  If  required  on  the  part  of  a 
candidate,  the  polling  Sheriff  will  put  the 
oath  or  affirmation  of  bribery  to  any  regis- 
tered voter  before  he  poll  i,  3  Will.  IV.  c. 
65,  §  26.  It  was  in  these  terms :— "  I,  A.  B. 
do  solemnly  swear  (or  affirm  if  a  Quaker), 
that  I  have  not  received  or  bad,  by  myself,  or 
any  person  for  my  use  or  benefit,  any  sum  or 
sums  of  money,  office,  place,  or  employment, 
gift  or  reward,  or  any  promise  or  security  for 
any  money,  office,  or  gift,  in  order  to  give  my 
vote  at  this  election." 

This  oath  is  now  abolished  by  the  "Cor- 
rupt Practices  Prevention  Act,  1854,"  17 
and  18  Vict.,  c.  102,  Schedule  A.  See  Re- 
form Act.     Affirmation. 

Brieve.  A  brieve  is  a  writ  issuing  from 
Chancery,  in  the  name  of  the  king,  addressed 
to  a  jndge,  ordering  trial  to  be  made  by  a 
jury  of  certain  points  stated  in  the  brieve. 
These  writs  seem  at  one  time  to  have  been 
the  foundation  of  almost  all  civil  actions  in 
Scotland  (Stair,  B.  iv.  tit.  1,  §  2) ;  but  it  is 
in  the  election  of  tutors  to  minors,  the  eog- 
noscing  of  lunatics  or  of  idiots,  and  the  ascer- 
taining the  widow's  terce,  and  sometimes  in 
dividing  the  properly  belonging  to  heirs-por- 
tioners,  that  brieves  are  now  in  use.  The 
brieve  of  perambulation,  which  was  in  use 
long  after  the  institution  of  the  Court  of 
Session,  by  which  all  questions  relative  to 
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marclies  were  settled,  is  noir  supplied  by  a  de- 
claratory action  ;  and  the  apprising  of  land, 
which  proceeded  before  a  jury,  was  converted 
into  an  action  before  the  Court  by  the  sum- 
in  ons  of  adjudication.  (Sae  Adjudicatioa.)  The 
brieve  of  inquest,  till  lately  in  use  in  all 
cases  of  service  of  heirs,  waa  abolished  by  10 
and  11  Vict.,  c.  47,  and  is  now  superseded  by 
the  petition  of  service.  (See  Service.)  Bank. 
vol.  ii.  p.  554;  BeWt  Com.  vol.  i.  p.  4,  5th 
edit. ;  Belfs  Prin.;  Kamei'  Stat.  Law  Abndg. 
h.  (.;  HvUh.  Justice  of  Peace,  vol.  i.  p.  165, 
2d  edit. ;  Watson's  Stat.  Law,  h.  t. ;  Jvrid. 
Stt/les,  4tfa  edit.  vol.  i.  p.  278,  et  seq. ;  vol.  iii. 
p.  1 ;  Karnes'  Prine.  of  Equity  (1825),  94. 

Brievt  of  Inquest. — The  principal  object 
of  this  brieve  waa  to  require  the  Judge  to 
whom  it  was  directed  to  ascertain,  by  a  jury, 
whether  the  pei'son  who  applied  for  it  was  heir 
to  a  person  deceased.  It  was  executed  edict- 
ally  by  the  officer  or  the  Judge  to  whom  it  was 
directed;  and  fifteen  days  elapsed  between 
the  date  of  executing,  or  proclaiming  the 
brieve,  and  the  service.  The  jury  was  not 
BunimoDed:  it  might  be  taken  without  any 
previous  intimation,  and  consisted,  in  modern 
practice,  of  fifteen  persons.  Tlie  inquest 
being  set,  in  presence  of  the  Judge,  the 
claim  of  the  beir  was  presented  along  with 
the  brieve  and  executions.    The  heir  also 

Eroduced  the  necessary  evidence  of  those 
eads  of  the  brieve  which  he  was  called  on 
to  prove.  Having  proved  or  verified  bis 
claim,  the  inquest  or  jury  served  the  claimant 
heir  in  the  particular  claimed  and  proved; 
and  their  sentence  was  attested  by  the  Judge, 
and  retoured  by  the  clerk  of  the  Court  to 
Chancery,  from  which  an  extract,  properly 
authenticated,  was  obtained,  termed  an  e'- 
tract-retour  of  the  service.  The  brieve  re- 
mained in  every  case  the  same,  excepting  in 
the  description  of  the  character  of  heir  ;  but 
the  points  or  heads  of  the  brieve  were  dif- 
ferently answered  in  the  general  and  in  the 
special  service.  A  petition  of  service  is  now 
substituted  for  the  brieve  of  inquest,  and  the 
former  procedure  is  repealed  by  10  and  11 
Vict.,  c.  47  (1847).    See  Service. 

Brieve  of  rutor^.— The  object  of  tbis  brieve 
is  to  serve  the  nearest  agnate  tuter-at- 
law.  It  is  issued  from  Chancery  in  the 
king's  name,  and  is  directed  to  any  Judge. 
The  heads  of  it  are,  I.  Who  is  the  next  male 
Agnate  of  the  full  age  of  twenty-five  years, 
and  entitled  to  sdcceed  to  the  pupil  on  his 
death  ?  2.  Whether  the  agnate  be  attentive 
to  bis  own  affairs?  3.  Whether  he  be  next 
in  succession  to  the  pupil,  in  the  event  of  his 
death  1  4.  Who  is  the  next  cognate  ?  The 
trst  of  these  heads  only  is  inquired  into. 
After  the  brieve  is  taken  out  of  Chancery,  it 
is  executed,  upon  fifteen  days'  warning,  at  the 
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market-cross  of  the  bead  borough  of  the 
Judge's  jurisdiction  to  whom  it  is  directed, 
against  all  and  sundry.  After  the  sorrtce  is 
returned,  a  ktter  o/'lutor^isexpede  under  the 
qnarter  seal  in  favour  of  the  tutor,  and  is  bis 
title  to  act.  Stair,  B.  iv.  tit.  3,  §  6  ;  More't 
Notes,  p.  xliv. ;  Ersk.  B.  i.  tit.  7,  5  6  ;  BelCs 
Princ.  §  2079 ;  Jurid.  St^ks,  4th  edit  vol.  i. 
p.  303.     See  Tutor. 

Brieves  ofldiotry  arid  Furiosil!/.~-The  forms 
of  those  two  brieves  are  verymuch  alike.  They 
are  directed  totbejudge-ordinaryof  tbebountb 
within  which  the  person  to  be  cognosced  re- 
sides, or  to  the  Sheriff  of  Edinburgh,  consti- 
tuted a  commissioner  for  that  purpose  as  She- 
riff in  that  part ;  and  the  jury  are  directed  to 
inquire — I.  Into  the  stete  of  the  person.  2. 
Who  is  the  next  male  agnate  on  whom  the 
oftice  of  curatory  may  be  conferred  ?  In  the 
brieve  of  idiotry,  the  direction  is,  to  inquire 
Whether  the  person  be  of  an  nnsound  mind, 
furious,  and  naturally  an  idiot?  In  the 
brieve  of  furiosity  it  is,  Whether  he  be  of 
an  unsound  mind,  prodigal,  and  furious  ?  viz., 
who  has  neither  time  nor  measure  in  his  ex- 
penses, but  squanders  his  estate  by  profusion; 
"  Qui  ne^Me  tempua  <MC  moduin  impensantm 
hi^el,  sed  ttona  dilaeerando profundit."  The  ver- 
dict of  the  jury  is  returned  te  Chancery,  and 
becomes  the  warrant  for  letters  of  curatory. 
Stair,  B.  iv.  tit. 3,  §  7  ;  ErsL  B.  i.  fit  7,  §  49 ; 
BeWs  Princ.  §  2107;  Brown's  Sywp.  p.  949; 
Jvrid.  Stales,  4th  edit.  vol.  i.  p.  308,  et  teq.  , 

Brieve  of  Teres. — The  object  of  tbis  brieve 
is  to  cognosce  the  widow  to  her  terce.  It  is 
directed  to  the  Sheriff  of  the  county  where  the 
lands  lie ;  and  the  jury  are  directed  to  in- 
quire— 1 .  Whether  the  claimant  was  the  law- 
ful wife  of  the  deceased?  and  this  is  presumed, 
if  she  was  habit  and  repute  his  wife.  2. 
Whether  the  husband  died  infeft  in  the  lands? 


brieve.  The  sentence  of  the  jury  serves  the 
widow  to  her  terce  ;  and  it  is  the  duty  of  the 
Judge  to  "  ken"  her  to  it,  by  dividing  the 
lands  between  her  and  the  heir.  Stair,  B.  ir. 
tit.  3,  §  II ;  Sandford  on  Herilahlt  SuceessioH, 
vol.  ii.  p.  114;  Jurid.  Slt/tes,  4tb  edit.  vol.  i. 
p.  325,  etseq.    See  Terce. 

Brieve  of  Division  amongst  Heirs- Portionen. 
— An  beir-portioner  who  wishes  to  separate 
ber  share  of  the  lands  to  which  she  succeeds, 
from  that  belonging  to  anotherheir-portioner, 
must  apply  to  Chancery  for  a  brieve,  directed 
totheSheriff  of  the  county  in  which  the  landa 
lie.  This  brieve  is  proclaimed  at  the  mar- 
ket-cross, and  also  served  upon  the  parties 
concerned ;  and,  at  the  diet  appointed,  Uie 
rights  and  allegations  of  the  parties  being 
settled,  the  Judge  remits  to  an  inquest  of  fif- 
teen persons  to  measure  the  land  and  make  & 
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diTuioD.  The  jury  report  to  the  Judge ;  and 
loUbeiDg  cast  for  the  different  shares,  the 
Jndge  decerns  in  the  division, 'and  ordainE 
poatenioa  to  follow  ia  terms  of  it.  An  ex- 
Irut  of  the  decree  is  held  conclusive,  and 
utjbeiDforcedbytheauthoritf  of  the  Judge. 
This  fonn  is  now  but  seldom  resorted  to,  the 
pirtiet,  in  general,  aettUng  the  matter  extra- 
judicially by  arbitration,  or  otberwise  by  action 
ii  mmma»i  dividitnda.  Jurid.  Sltila,  vol.  i.  p. 
329 ;  Slakr,  B.  iv.  t.  3,  §  12 ;  BeWa  Princ. 
j  1081 ;  SSmmPs  Prae.  60S  ;  Sandford  on 
Utritabie  Saectsiion,  vol.  i.  p.  21,  el  teq. 

Briere,  Advocation  of.  See  Advocation  nf 
Briaa:  Jurid.  Stylet,  i.  313,  4th  edit. 

Britiih  StatatM ;  are  the  statutes  of  the 
British  Parliament.  Formerly,  ail  British 
dttates  were  held  to  be  of  the  date  of 
lb«  first  day  of  that  session  of  Parliament 
in  vhieh  the;  were  made  ;  but  now,  by  33 
QedL  III.,  c  13,  it  is  enacted,  that  from  and 
slier  April  8,  1793,  the  Clerk  of  Parliament 
ihall  endorse  in  English,  on  every  act,  the 
^mewhen  it  receives  the  royal  assent ;  which 
a  declared  te  be  the  dale  of  its  commence- 
■ent,  unless  another  period  of  comroencemeut 
In  mentioned  in  the  body  of  the  act.  Erik. 
Ki.Ul,j37.  See  Assent Roffoi.  Actof  Par- 
liamat. 

Brocage ;  is  properly  the  hire  or  oommi»- 
aon  due  to  a  broker  for  managing  a  trans- 
ution.  Brocage  eoiitracta(as  they  are  termed), 
bj  which  a  reward  ia  stipulated  for  the  pro- 
noticio  ef  a  particular  marriage,  by  means  of 
inflaeiKe  to  be  exerted  over  one  of  the  par- 
lies, are  held  to  be  contra  honos  marts,  and  can 
sfford  DO  ground  of  action.  BtiFs  Com.  vol. 
i.^302;  Bant.  1.114. 

Brocvdt ;  law  maxims,  founded  on  jnve- 
Unte  custom,  or  borrowed  from  the  Roman 
1st,  snd  accounted  part  of  our  common  law  ; 
Mch  is  the  maxim.  Jus  mpervenieas  attetori 
ttrescil  nuMtsori ;  and  many  others.  Baat. 
i-  24.    See  Jfoxi'nu. 

Bneotrii.  In  the  ancient  law  language 
of  Scotland,  these  are  described  as  lockers, 
broken,  mediators,  or  intercessors  in  any 
InuKtioii,  paction,  or  contract,  as  in  buying 
ud  selling,  or  in  contracting  marriage.  In 
lli«  civil  law,   they   are  called  Proxenda. 

Br^LBT,  A  broker  is  a  person  who  nego- 
lisUa  tales  of  goods  and  other  mercantile 
truaetiens,  at  ag«nt  for  another,  for  which 
kt  eisets  a  certain  fee  or  reward  from  the 
psrty  for  whom  he  acts.  Bdl's  Com.  vol.  i. 
f.SS9,auq,;  Tol.  ii.p.l20,«(  teg.  5th  edit. ; 
M'»Pmw.2dedit.  689,1451;  BelPs  Illust. 
j  H51 ;  Swint.  Abridg.  h.  t. ;  Brown's  Spwp. 
V- 1251.    See  Faetcr, 

Bohbla  Art.  By  the  statute  which  went 
nader  this  name,  and  which  was  passed  io 
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1720,  joint-stock  companies  were  prohibited 
as  prejudicial  to  the  public ;  but  there  were 
difiiculties  attending  the  construction  of  the 
act,  and  it  does  not  seem  to  have  been  obaer* 
ved.  It  was  repealed  in  1825.  Beirs  Prine, 
3d  edit  6  399  ;  BtWs  lUutt.  ih. ;  Sftaio's  Digtst, 
p.  325,  5  18.     See  Joint-ttcck  Companies. 

Ball;  a  brief  or  mandate  by  the  Pope. 
By  13  Eliz.  c.  2,  the  procuring,  using,  or 
publishing  bulla  is  declared  to  be  high  trea- 
son ;  and  by  7  Anno,  c.  21,  §§  ]>-3,  the  Eng- 
lish ti'eason  laws  are  extended  to  Scotland. 
Ross's  Led.  ii.  102. 

BnUioo ;  uncoined  silver  or  gold.  See 
Rf^latims  of  the  Scots  Parliament  as  to  Bul- 
lion,    Skei»,  h.  t. 

Bsrdeiu.  In  a  general  acceptation  the 
word  burden  may  signify  any  restriction, 
limitation,  or  encumbrance  affecting  either 
person  or  property.  In  the  present  article, 
however,  the  term  is  to  be  considered  as  ap- 
plicable solely  to  burdens  in  money,  imposed 
cither  on  the  receiver  of  a  right  or  on  the 
subject  of  the  right  itself,  in  the  deed  by 
which  the  right  is  constituted.  Burdens  in 
this  sense  are  said  to  bo  either  personal  or  real. 
Where  the  grantee  is  taken  bound  by  accept- 
ance of  the  right  to  pay  a  certain  sum  either 
to  the  grantor  or  to  a  third  party ;  but  where 
there  is  no  clause  cliarging  the  subject  con- 
veyed with  the  sum,  the  burden  is  said  to  be 
personal ;  that  is,  it  will  be  binding  upon  the 
receiver  and  his  representatives,  but  will  con- 
stitute no  real  incumbrance  on  the  lands,  or 
other  subject  conveyed, nor  amount,  indeed,  to 
anything  more  than  a  mere  personal  obliga- 
tion on  the  grsnt«e.  But  where  the  right  is 
expressly  granted  under  the  burden  of  a  epe- 
cific  sum  which  is  declared  a  burden  on  the 
lands  tbemsolves,  or  where  the  right  is  de- 
clared null  if  the  sum  be  not  paid,  and  where 
the  amount  of  the  sum  and  the  name  of  the 
creditor  in  it  can  be  discovered  from  the  re- 
cords by  having  entered  the  instrument  of 
sasine,  the  burden  is  said  to  be  real.  Where 
the  burden  amounts  to  nothing  more  tlian  a 
mere  personal  obligation  on  the  receiver  of 
the  right,  there  can  be  little  difficulty  either 
as  to  the  mode  of  constituting  or  of  exercis- 
ing it.  But  there  are  several  points  is  re- 
gard to  the  constitution  and  effect  of  real 
burdens  which  deserve  attention.  In  order 
to  create  a  real  burden,  it  is  necessary,  Isl, 
To  declare  the  debt  imposed,  or  to  be  im- 
posed, to  be  a  burden  on  the  lands  themselves. 
Where  the  burden  is  laid  upon  the  dispones 
merely,  and  not  upon  the  lands,  even  although 
the  conveyance  should  bear  expressly  to  be 
granted  and  accepted  under  that  condition  ; 
or,  although  the  condition  should  be  appoint- 
ed Io  be  engrossed  in  the  infeftraents,  the 
debt  will  form  no  real  burden,    But  where 
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the  right  is  declared  void  in  case  the  Bum  ho 
not  paid,  it  is  held  to  he  a  real  burden.  2d, 
Tho  next  eaaential  is,  that  the  deht  be  pro- 
perly expressed  as  a  burden  on  the  lands,  in 
the  digpoeitive  clatue  of  the  couTcyauco.  This 
clause  is  the  criterion  for  deterniiaing  the 
character  of  the  burden,  and  it  is  only  in  case 
of  ambiguity  in  the  dispositive  clause,  that 
other  clauses,  or  particular  expressions  in  the 
deed,  will  be  admitted  to  explain  the  nature 
of  the  burden,  ^d,  In  order  to  render  the 
burden  effectual  against  the  creditors  of  the 
disponee,  it  must  he  expressed  and  incor- 
porated in  the  sosine,  so  as  to  enter  the  re- 
cord. A  general  reference  in  the  sosine  to 
the  burdens  as  appearing  in  the  disposition, 
or  other  convejance,  was  at  one  time  held 
enfficient ;  but  a  contrary  rule  has  been  estab- 
lished by  more  recent  decisions.  While  the 
disponee  remains  unmfefl,  however,  the  bur- 
den, if  properly  expressed  as  a  real  burden, 
vill  be  effectual  against  him  and  his  credi- 
tors as  a  qualification  of  the  personal  right. 
Laettif,  As  no  indefinite  and  unknown  encum- 
brance can  be  created  on  laud,  it  is  necessary 
that,  both  in  the  disposition  and  in  the  sasine, 
the  burdeo  should  be  specific  in  its  amount, 
and  in  the  name  of  the  creditor,  in  order  that 
creditors  contracting  with  the  disponee  may 
know  the  extent  of  the  burden,  and  whether 
or  not  it  has  been  paid  or  extinguished.  A 
clause  charging  the  lands  disponed  with  the 
disponer's  debts  in  general  terms  was  for- 
merly held  sufficient  to  constitute  the  debts 
real  burdens ;  but  the  contrary  is  now  settled, 
although  it  need  hardly  be  added,  that  such 
a  clause  lays  the  disponee,  who  accepts  the 
right  so  qualified,  under  a  personal  obliga- 
tion to  pay  the  disponer's  debts. 

The  terms  in  which  a  real  burden  may  be 

-  imposed  are  various.  Tbus.thedisponermay 
expressly  burden  the  lands  conveyed  with  a 
sum  payable  to  himself, — or  he  may  create  a 

,  burden  in  favour  of  &  third  party, — or  he 
nay  reserve  either  to  himself,  or  delegate  to 
a  third  party,  a  power  or  faculty,  as  it  is 
termed,  to  impose  a  real  burden  on  the  lands. 
(See  Faenlly  to  htrden.)  And  with  regard  to 
reserved  burdeuB  generally,  it  may  be  ob- 
served that  the  real  security  which  they 
afford  depends  on  the  disponee's  sasine.  A 
distinction  has  been  sometimes  made  between 
burdens  reserved  in  favour  of  the  digponer, 
and  those  created  by  him  in  favour  of  a  third 
party ;  and  it  has  been  said,  that,  in  the  for- 
mer case,  the  disponer's  original  infeftment 
constitutes  the  security.  But  there  seems  to 
be  no  good  ground  for  such  a  distinction. 
The  right  under  the  burden  is  not  a  right  of 
property,  but  in  security  merely,  depending 
for  its  existence  on  the  existence  of  the  debt. 
A  general  service  has  been  held  a  sufficient 
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:  title  in  tlio  heir  of  the  disponer  to  discharge 
such  a  burden ;  (Cuthbertson,  7th  March 
1806,  Fac.  Coll.,  Mor.  App.  titU  Service  aiul 
Confirmation,  No.  2) ;  and  the  principle  on 
which  the  security  depends,  applies  equally 
to  the  case  where  the  bnrden  is  reserved  in 
favour  of  the  digponer  and  to  that  in  which 
a  third  party  is  made  the  creditor.  In  neither 
case  is  it  necessary  to  complete  the  transfer- 
ence of  the  real  security,  as  in  the  case  of  an 
heritable  bond  by  saaiuc.  It  seems  also  now 
to  be  understood  in  practice,  that  a  simple 
assignation  intimated  to  the  bolder  of  the 
burdened  infeftment  is  a  proper  transference 
of  the  burden  to  the  assignee ;  and  although 
such  assignations  are  frequently  recorded  in 
the  register  of  sasines  and  reversions,  there 
does  not  appear  to  be  any  ground  for  pre- 
ferring an  assignation  so  recorded  to  a  first 
assignation  duly  intimated,  although  not  re- 
corded. Whether  the  burden  be  reserved  in 
favour  of  the  disponer,  or  of  a  third  party, 
a  general  service  transmits  the  burden  to  the 
heir  of  the  creditor. 

The  creditor  in  a  real  burden  may  moke 
bis  right  effectual,  \st,  By  poinding  of  the 
ground  (see  Poinding  of  Ihe  Ground).  2d,  By 
adjudication,  without  which  the  creditor  has 
no  means  of  entering  into  possession,  and  no 
title  to  pursue  an  action  of  maiUs  and  dntin. 
Stair,  B.  ii.  tit.  10,  §  1.  Although  the  bur- 
dened land  have  been  sold  to  another,  tai 
although  the  purchaser  be  not  pere4Mi^ly 
liable  for  the  debt,  yet  the  creditor  may  ad- 
judge the  lands  to  the  extent  of  the  burden. 
With  regard  to  the  ranking  of  debts  secured 
by  real  burdens,  the  rules  »re,  Itt,  That  if 
the  burden  is  properly  laid  on  the  lands,  the 
creditor  in  it  is  preferable  to  the  creditors 
of  the  disponee,  whether  the  disponee  be  in- 
feft  or  not.  2d,  Where  the  creditor  in  the 
burden  is  a  third  party,  he  is  preferable  to 
all  posterior  debts  of  the  disponer,  fr<Hn  the 
date  of  the  infeftment  in  the  disponee's  fo- 
vour ;  and  this  although  the  disponer  may 
have  given  heritable  securities  to  the  poste- 
rior creditors ;  because  no  debt  posterior  to 
the  disposition  and  infeftment  can  compete 
with  a  debt  made  real  by  them.  9d,  In 
a  competition  between  the  creditors  of  the 
disponer,  who  creates  the  real  burden,  the 
preference  of  the  creditor  in  the  burden  will 
depend  nn  the  date  of  the  disponee's  sasine, 
seeing  that  the  disponer  is  not  fully  divested, 
until  the  infeftment  of  the  dispMiee.  4tA, 
In  a  competition  between  the  creditor  in  the 
real  burden,  and  the  creditors  of  the  disponee, 
the  preference  of  the  creditor  in  the  burden 
will  be  complete,  whether  infeftment  has  fol- 
lowed on  the  disposition  or  not ;  the  burden 
being  a  qualification  of  the  right,  whether 
it  remains  personal,  or  is  made  real  by  infeft- 
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uot  511,  In  qneGtions  of  preference  amongst 
«n  toother,  on  a  shortcoming  of  funds,  the 
tnditora  in  real  burdens  will  be  preferable 
according  to  the  date  of  the  diligences  which 
tbej  hiTe  nsed  to  make  the  burdens  effectual. 
Tlie  proper  diligence  to  afford  a  title  in  such 
MBpetitioD  seems  to  be  adjudication;  and 
tbcM  hardens  upon  which  adjudication  has 
been  naed  will  be  preferred  to  those  which 
bars  not  been  adjudged  for;  Crtditwt  ^ Rou, 
SOtb  Jane,  1714,  Mvr,  p.  10243. 

The  creditor  in  a  real  burden  may  validly 
trusTsr  it  b;  atsignation  intimateil  to  the 
dtbtor;  and  such  an  assignation  of  the  per- 
Hoal  claim  of  debt  will  carry  with  it  the  real 
baiden  as  an  accessary.  In  one  case,  the 
Coort  held  that  "  the  real  burden  or  security 
not  being  followed  by  infeftment,  nor  capable 
<^il,Mul<l  be  validly  transferred  by  disposi- 
tioiaod  assignation  duly  intimated  and  re- 
(ordMl  in  the  register  of  saaines."  But  al- 
tboDgh  the  recording  of  the  assignation  in 
the  regiiter  of  sasines  is  mentioned  in  that 
pvtieaUr  case,  it  does  not  appear  to  have 
been  held  essential ;  and  certainly  this  is  not 
t  ieti  which  the  act  1617,  c.  16,  requires  to 
be  recorded  in  the  register  of  sasines  ;  XUUr 
1.  Bnten,  7th  March  1820,  RoM't  L.  C.  vol. 
iii.,p.  29.  The  proper  diligence  for  attaching 
tb«  right  of  the  creditor  in  the  real  burden 
Mm  to  be  adjudication.  And  when  the 
borden  is  paid  off',  the  proper  evidence  of  its 
tttinelioD  is  a  discharge  and  renunciation  by 
tbe  creditor  in  the  burden,  recorded  in  the 
R^iter  of  sasines,  jrc.  Personal  burdens, 
■bich  resoire  into  mere  personal  obligations 
on  (he  disponee,  may  be  validly  conveyed  by 
u  intimated  assignation,  and  the  creditor's 
right  in  them  may  be  attached  by  arrestment. 
See  00  the  subject  of  this  article.  Stair,  B.  ii. 
tit.  3,  5  54,  et  aeq.  and  tit.  10,  §  1 ;  Enk.  B. 
ii.  lit.  3, 1  49,  et  leq. ;  Bank.  vol.  i.  p.  579 ; 
Btlti  Cm.  i.  685,  tt  teg. ;  Bell's Pnne.  S  892, 
915,1767,  3d  edit.;  Sham's  Digetl;  Bell  on 
pMTtkoKr's  Title,  p.  93,  rf  sej.  2d  edit. ;  Jurid. 
Sljlu:  Kaattt'  Princ.  of  Equity  (1825),  281 ; 
R-m-i  Led.  ii.  353,  495 ;  flu/  on  Deedt ; 
Mmtitt  <m  Conveyancing. 

By  the  act  10  and  11  Vict.,  cap.  48,  real 
bnnleoi  need  not  be  inserted  in  full  in  con- 
lejances  if  they  have  already  been  set  forth 
*>•  full  length  in  a  recorded  instrument  of 
■aiioeoT  resignation  ad  remanentiam,  in  which 
cue  the;  may  be  referred  to  in  the  terms,  or  as 
nnrlyas  may  be  in  the  termB,Eet  forth  in  Sche- 
iJBle  C  lonexed  to  the  act.  A  similar  provi- 
Bon  is  made  in  regard  to  lands  held'iii  burgage 
teoore,  by  the  act  10  and  1 1  Vict.,  cap.  49. 

Bnrdnu,  Fablic.     See  Pvblie  Burdens, 

Bnrdenaeck  ;  is  the  name  given  to  the  pro- 
moo  of  onr  ancient  law,  by  which  it  is  said 
t^  a  man  was  not  punishable  for  the  theft 
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of  as  mnch  meat  as  he  could  carry  on  hia 
hack  ;  provided  the  theft  was  committed  to 
satisfy  the  cravings  of  hunger.  There  ia 
some  difference  amongst  authorities  both  as 
to  the  justice  of  this  rule  and  the  extent  of 
its  application  ;  and  it  is  not  now  recognised 
in  the  law  of  Scotland.  Hwne,  vol.  i.  p.  55; 
f  afflM*  Stat.  Lam,  h.  t. 

Burgage  -  Eoldiag ;  is  that  tenure  by 
which  the  property  in  royal  burghs  is  held 
under  the  Crown.  It  is  originally  consti- 
tuted by  a  charter  from  the  Crown  in  favour 
of  the  burgh  ;  the  effect  of  vhich  is  to  make 
every  proprietor  of  property  situated  within 
the  burgh  hold  that  property  directly  under 
the  Crown  as  superior,  for  the  reddendo  (now 
merely  nominal),  of  watching  and  warding; 
or,  as  it  is  commonly  termed,  "service  of 
burgh,  used  and  wont."  The  title  of  a  dis- 
ponee to  burgage  property  formerly  proceeded 
on  a  resignation  made  by  delivery  of  staff 
and  baton  (see  Act  of  Sederunt,  11th  Feb- 
ruary 1708),  in  the  handeof  the  magistrates, 
in  virtue  of  a  procuratory  granted  by  the 
vassal  last  infeft,  and  followed  by  an  imme- 
diate infeftment  given  by  the  magistrates  in 
favour  of  the  disponee,  without  the  interven- 
tion of  any  precept  or  charter  by  progress. 
By  the  statute  10  and  11  Vict,  cap.  49 
(1847),  it  is  now  no  longer  necessary  towards 
obtaining  infeftment  in  lands  bold  in  bur- 
gage upon  a  disposition  or  other  deed  of  con- 
veyance, or  upon  a  decree  of  abjudication  or 
decree  of  sale,  that  the  party  in  right  of 
the  conveyance  or  decree,  or  his  procurator 
should  appear  before  the  provost  or  one  of  the 
bailies  of  the  burgh,  in  which  the  lands  are 
situated,  and  resign  into  his  hands,  or  into 
the  hands  of  the  Crown,  and  for  the  prorost 
or  bailie  to  give  sasine  to  such  party  or  his 
procurator.  Neither  is  it  necessary  for  the 
party  or  his  procurator  to  proceed  to  the 
ground  of  the  lands, or  to  the  council-chamber 
of  the  bui-gh,  or  to  use  any  symbol  of  resig- 
nation or  sasine ;  it  being  now  competent  to 
resign  and  obtain  infeftment  in  the  lands  by 
presenting  to  the  town-clerk  of  the  burgh, 
being  a  notary  public,  the  deed  of  convey- 
ance or  decree  of  atljudi cation,  or  of  sale  and 
other  necessary  warrants ;  and  by  the  town- 
clerk  giving  sasine  therein  by  subscribing 
and  recording  an  instrument,  expressed  in 
the  form  given  in  the  statute,  or  as  nearly  as 
may  be  in  that  form.  Instruments  of  re- 
signation or  sasine  expressed  in  sucfa  form 
maybe  recorded  in  the  burgh  register  at  any 
time  during  the  life  of  the  party  in  whose 
favour  the  instrument  was  expede;  and  the 
ilateof  presentment  and  entry  set  forth  in  the 
instrument  is  taken  to  be  the  date  of  the  in- 
strument ;  and  in  case  of  any  error  or  defect 
in  the  iustrument,it  is  competent  to  make,  and 
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record  of  new,  another  instrument,  m  if  no 
previoiis  one  had  been  made  or  recorded. 
The  title  of  an  heir  in  bargage  Bubjecte  is 
completed  sometimes  by  a  precept  of  dare 
eomtat  and  infeftment,  but  much  more  fre- 
quently by  a  single  act,  called  a  cognition 
and  eaaine  ;  the  m^istrate  appearing  on  the 
ground,  and  takinga  proof  of  the  heir's  pro- 
pinquity, and  afterwards  giving  him  infeft- 
ment as  heir,  under  the  usual  talvo  jure  cu- 
jutWMt.  The  service  and  entry  of  heirs 
fflMV  biirgi,  in  borgba,  in  tenements  bolden 
in  burgage,  is  not  altered  by  the  act  10  and 
11  Vict.,  cap,  49  (1849).  An  adjudging 
creditor  is  infeft  at  once  in  burgage  property 
on  producing  his  decree  of  adjudication. 
When  the  title  is  merely  personal  (i.e.,  an 
nnexecuted  procuratory  of  resignation),  the 
disponee,  heir,  or  adjudger,  obtains  right  to 
it  in  the  ordinary  form  used  in  similar  eases, 
and  infeftment  b  then  given  to  him  in  the 
manner  above  explained.  As  these  infeft- 
ments  are  of  the  nature  of  charters,  and  are 
the  only  evidence  of  tbe  interposition  of  the 
superior,  it  is  properly  the  duty  of  the  town- 
clerk  to  expede  tbem  ;  and  this  is  enjoined 
by  the  act  1567, 0. 27.  And  by  1661,  c.  11, 
these  sasines  are  ordained  to  be  recorded 
within  sixty  days  of  their  dates,  in  a  particu- 
lar register  kept  by  the  town-clerk  for  the 
burgh.  The  proper  vassal  in  burgage- 
holding  being  the  whole  community,  which, 
in  a  legal  sense,  never  dies,  the  cssualties  of 
noD-entry,  relief,  Ac,  are  not  known  in  this 
holding.  There  is  no  widow's  terce  due  from 
burgage  subjects.  The  natnre  of  the  holding 
also  properly  excludes  subinfeudations,  al- 
though a  base  infeftment  in  an  annual  rent 
out  of  burgage  property,  given  by  a  bailie 
of  the  burgh,  as  bailie  in  that  part,  and  the 
town-clerk,  as  a  common  notary,  has  been 
held  eflectnal ;  Bennet,  5th  July  1711,  Mor. 
p.  6895.  The  Crown,  in  granting  the 
charter  of  tbe  burgh,  cannot  prejudice  tbe 
rights  of  other  superiors,  bo  that  it  some- 
times  happens  that  property  situated  within 
the  limits  of  the  burgh  is  not  held  by  this 
tenure  ;  nor  does  property  acquired  by  the 
burgh,  Bubseqnently  to  the  date  of  the  char- 
ter, fall  under  this  holding,  except  by  a  new 
erection.  Stair,  B.  ii.  tit.  3,  §  38  ;  Brsk.  B. 
ii.  tit.  3,  §  38,  et  teq.;  Bank.  vol.  i.  p.  561 ; 
BdVs  Com.  vol.  i.  p.  680,  750,  5th  edit. ; 
Beiea  Prine.  4th  edit.  §  685,  838 ;  Bell  on 
Leaia,  vol.  i.  p.  32, 4th  edit ;  ITunler's  Land- 
lordand  Teaant,  pp.  479, 490;  Brownie  Synop. 
pp.  373,  1039,  2363 ;  Shaw'g  Digest,  pp.  96, 
691;  SandfordonfferilableSiiceeieion,yo\.u. 
p.  110;  Bell  OK  Furehater's  Title,  p.  131,  et 
Meg.  2d  edit. ;  Jttrid.  Stylet,  3d  edit.  vol.  i.  p. 
553,  et  eeq.;  vol.  ill.  p.  906  ;  Roit'i  Leel.  ii. 
604,  560. 
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BnrgM* ;  is  a  member  of  tbe  corporation 
of  a  burgh,  admitted  either  by  tbe  charter  of 
erection,  or  by  birth,  as  being  the  son  of  a 
burgess,  or  by  serving  an  apprenticeship  to  a 
burgess,  or  by  marrying  the  daughter  of  a 
burgess,  or  by  election  by  the  magistrates  of 
tbe  burgh.  The  oath  taken  by  a  burgees  on 
admission  is  to  the  following  effect :  "  I  con- 
fess and  allow,  with  my  heart,  the  true  re- 
ligion presently  professed  within  this  realm, 
die.  I  shall  he  leal  and  true  to  our  sovereign 
lord  {or  lady)  the  King's  (or  Queea's)  Ma- 
jesty, and  to  the  provost  and  bailies  of  the 
bnrgh  ;  I  shall  obey  the  officers  thereof, 
fortify,  maintain,  and  defend  tbem  in  the 
execution  of  their  offices  with  my  body  and 
goods ;  and  1  shall  not  colour  unfreemeo's 
goods  ander  colour  of  my  own  :  In  all  taxar 
tions,  watcbings,  and  wardings  to  be  laid  on 
the  burgh,  I  shall  willingly  hear  my  part 
thereof,  as  I  am  commanded  by  tbe  magis- 
trates :  I  shall  not  purchase  nor  use  exemp- 
tions to  be  free  thereof,  renouncing  tbe  beueflt 
of  the  same  for  ever :  1  shall  do  nothing 
hnrtful  to  the  liberties  and  commonweal  of 
the  bnrgh  :  I  shall  give  tbe  heat  counsel  I 
can,  and  conceal  the  counsel  shown  to  me  : 
I  shall  not  consent  to  dispone  the  common 
goods  of  the  bargh,  bat  for  a  common  cause 
and  a  common  profit :  I  shall  make  eoneord 
where  discord  is,  to  tbe  utmost  of  my  power : 
In  all  lineations  and  neighbourhoods  I  shall 
give  my  leal  and  true  judgment,  bot  prayer 
or  reward."  On  making  this  oath,  and  pay- 
ing the  dues  of  admission,  the  burgess  re- 
ceives an  extract  of  the  act  of  his  admisBltm 
under  the  hand  of  tbe  town-clerk.  The  heir 
of  a  burgess  has  a  right  to  heirship  move- 
ables. Ersk.  B.  iii.  tit.  6,  $  17  ;  B.  i.  tiL  4, 
5  20,  et  seq.,  tioleg  by  Mr  Ivory ;  Bank,  vol,  i. 
p.  56  ;  Shaw's  Digett,  pp.  99,  617  ;  RoWs 
Leet.  ii.  550. 

Bnrgh  Acres  ;  are  acres,  or  small  patches 
of  land,  lying  in  the  neighbourhood  of  royal 
burghs ;  usually  feued  out  to,  and  occupied 
by,  burgesses,  or  persons  resident  witbiu  the 
burgh.  The  statute  1695,  c.  23,  conoemiag 
runi'idge  lands,  excepts  burgh  and  incorpo- 
rate acres  from  tbe  provisions  of  the  act.  It 
has  been  held  that  this  exception  relatos  only 
to  the  case  of  royal  burghs,  and  not  to 
burghs  of  barony  or  othere ;  Boi^laa,  22d 
Jan.  1777,  Brovm's  Sup.  v.  581 ;  BelFt  Frimr. 
§  1099.     See  Ranridse. 

Bnrgh,  Royal.  A  royal  burgh  is  a  eor- 
porate  body  erected  by  a  charter  from  the 
Crown.  The  corporation  consists  of  the 
magistrates  and  burgesses  of  the  terntory 
erected  into  the  burgh.  The  magistratea  are 
generally  a  provost  and  bailies,  dean  of  g»ild, 
treasurer,  and  common  council.  By  atat. 
1663,  c.  6,  the  provost  and  bailies  of  nymi 
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birjlu  hixe  power  to  value  and  flell  ruinous 
kouN  when  Uie  proprietors  refuse  to  rebuild 
or  repair  them  ;  and  man^  enactments  are 
tolie  foand  in  the  acts  of  the  Scotch  Parlia- 
mnte,  regalating  the  trade  in  royal  burgha, 
ud  defining  the  pririleges  of  the  magistrateB 
ud  borgtsses ;  see  Eamu'  Stat.  Law  abridged, 
«rt.  Burgh  SoyaL  The  criminal  jurisdiction 
of  n^strates  of  royal  burghs  is  now  very 
■Hh  limited.  They  may  judge  in  petty 
mtt;  and  Edinburgh,  Stirling,  Perth,  and 
wnM  other  royal  bnrghs,  have,  by  their 
gruts,  a  camulative  jurisdiction  along  vith 
the  ibenff  in  blood-wits.  The  eldest  magis- 
tnte  of  every  royal  burgh  has,  since  the 
Union,  been  named  in  all  the  commissions 
of  tb*  peace.  The  magistrates  have  right, 
*itb  consent  of  the  tn^ority  of  the  burgesses, 
la  impose  certain  small  taiations  or  duties 
00  the  inhabitants,  for  the  use  of  the  burgh  ; 
ud  ibey  have  also  the  power  of  proportion- 
ing aanie  of  the  taxes  imposed  by  Parlia- 
noit;  Enk.  B.  i.  tii.  i,^  22,  Mr  hoty'i  edit., 
iiU  104.  A  convention,  composed  of  com- 
UHioQers  from  each  of  the  royal  burghs, 
nmU  annually  at  Bdinburgh,  with  power  to 
aake  rtgnlations  for  promoting  the  trade 
ud  commonweal  of  tlie  burgbs,  and  to  in- 
quire bow  their  annual  revenues  have  been 
sppM.  But  the  care  of  the  revenues  of 
rcijil  burghs  belongs  properly  to  the  Crown ; 
sod  oeithsr  the  convention,  nor  any  private 
burgSH,  or  number  of  burgesses,  have  any 
lille  to  call  tbe  magistrates  to  account  for 
their  administration  of  the  revenue  of  the 
bnrgb,  or  even,  it  would  seem,  to  complain 
•giisst  special  acts  of  mismanagement  or 
petnUtion  ;  Erik,  ib.  §  23,  Ivory's  edit., 
s«<t  105.  There  are  siity-six  royal  burghs 
is  ScetUod ;  and,  by  2  and  3  Will.  IV.,  c. 
S5,  it  it  provided  that  twenty-three  of  the 
fiftj-tbree  representatives  of  Scotland  in 
Fsrliament  shall  be  returned  by  the  royal 
tnrgbs.  For  the  provisions  regulating  these 
psrliamentary  elections,  see  R^orm  Act. 

Tbe  right  of  appointing  their  successors 
formerly  belonged  to  the  old  councils,  in 
teraaofthe  statute  1469,  c.  5,  by  which  it 
vtsalw  directed,  that  when  the  now  council 
«*  ebosen,  the  members  of  it,  along  with 
those  of  the  old  council,  should  choose  all  the 
<Aee-b«arersof  the  town,  as  aldermen,  bailies, 
dean  of  guild,  &e. ;  and  that  each  craft  should 
thoDse  ft  person  of  the  same  craft  to  have  a 
nux  in  the  said  election  of  office-bearers. 
Tbia  simple  and  uniform  plan  of  election  was 
lot  uiversally  adopted  ;  and  from  local  in- 
Imdcss,  the  setts  of  tbe  burghs  exhibited  an 
^IxMStaDdleesvariety  in  their  details;  agree- 
ii>i;,  however,  with  scarcely  an  exception,  in 
tbe  principle  of  self-election.  This  diversity 
^  sew  been  pat  an  end  to,  and  the  "  close 
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system,"  as  it  has  been  called,  abolished  by 
3  and  4  Will.  IV.,  c.  76,  by  which  the  eleo- 
tion  of  councillors  is  rendered  popular,  and 
given  to  male  reaidenters  in  the  burgh  or  its 
vicinity,  possessing  certain  qualifications  men- 
tioned in  the  act.  The  particular  provisiona 
of  this  act  are  the  following :  Every  one  is 
entitled  to  vote  in  the  election  of  councillors 
who  has  resided  for  six  calendar  months  next 
previous  to  the  last  day  of  June,  within  the 
royalty,  or  within  seven  miles  of  it,  and  who 
is,  by  2  and  S  Will.  IV.,  c.  65,  qualified,  in 
respect  of  the  property  or  occupancy  of  pre- 
mises within  the  burgh,  to  vote  in  the  elec- 
tion of  the  member  of  Parliament.  In  such 
burghs  as  do  not  now  send  members  to  Par- 
liament, property  of  the  same  value  is  re- 
quired for  the  qualification,  and  claims  for 
this  privilege  must  be  lodged  with  the  town- 
clerk  OD  or  before  the  21st  July  in  a  parti- 
cular form  given  in  schedule  (A)  appended 
to  the  act,  which  claims,  and  the  objections 
to  them,  are  disposed  of  in  accordance  with 
various  regulations  laid  down  in  the  act. 
The  councillors  are  chosen  from  among  the 
electors  residing,  or  personally  carrying  on 
business  within  the  royalty  ;  and  where  there 
is  a  body  of  burgesses  in  the  burgh,  each 
councillor,  before  his  induction,  must  be  en- 
tered a  burgess ;  but  it  is  at  present  in  con- 
templation to  do  away  with  this  requisite. 
The  number  of  councillors  in  each  bui'gh  is 
such  as,  by  the  sett  existing  at  the  passing 
of  the  act,  constituted  the  common  council, 
where  this  was  variable,  the  smallest  num- 
ber constituting  a  full  council.  The  electors 
of  Edinburgh,  Glasgow,  Aberdeen,  Dundee, 
Perth,  Dunfermline,  Dumfries,  and  Inver- 
ness, are  divided  into  wards  or  districts.  At 
the  election  (1833)  immediately  sncceeding 
the  passing  of  the  act,  each  ward  elected  six 
councillors;  bnt  as  every  year  the  third  part 
of  the  council  goes  out  of  office,  in  the  order 
prescribed  by  the  act,  two  councillors  are 
now  annually  chosen  by  each  ward,  there 
being  no  bar,  however,  to  the  re-election 
of  au  outgoing  councillor.  The  electors  in 
burgbs  not  contained  in  schedule  (C)  choose 
the  whole  council  exactly  as  these  wards  do 
their  proportion  of  it,  and  consequently  elect 
each  year  a  third  part  in  place  of  that  which 
has  retired.  Upon  the  third  lawful  day  after 
the  election  succeeding  the  passing  of  the 
act,  the  councillors  met  and  chose,  by  a  plu- 
rality of  voices,  a  provost,  bailies,  treasurer, 
and  other  office-bearers,  as  existing  in  the 
council  by  the  sett  or  us^^  of  the  burgh ;  and 
^ncies  occurring  amongsuch  office-bearers, 
consequence  of  the  annual  retirement  of 
I  third  part  of  the  council,  are  directed  to 
be  supplied  from  the  councillors  in  like  man- 
ner, as  soon  as  the  election  of  the  new  third 
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has  taken  place,  the  first  attending  magis- 
trate having  a  casting  vote  in  cases  of  equality. 
Vacancim  taking  pTace  during  the  jear  by 
death  or  rengnation  are  supplied,  ad  interim, 
bj  the  remaining  members  of  the  council, 
and  the  persons  so  elected  h;  the  councillon 
retire  at  the  succeeding  election.  The  righu 
of  the  guildry,  trades,  &e.,  to  elect  their  own 
dean  of  guild,  tic.,  are  still  preserved  ;  but 
they  are  now  no  longer  recognised  as  official 
or  cooetituent  members  of  the  council,  their 
functions  being  performed  by  a  member  of 
the  council,  elected  by  the  majority  of  the 
councillors.  In  Aberdeen,  Dundee,  and 
Perth,  however,  the  dean  of  guild,  and  in 
Edinburgh  aad  Glasgow,  the  convener  of 
trades  and  the  dean  of  guild,  are  mo^w  mem- 
bers of  council ;  and  the  electors  in  all  the 
above-named  burghs  choose  such  a  number 
of  councillors  as,  together  with  the  officei's, 
makes  up  the  proper  number  above  speciQed. 
No  magistrate  or  councillor  can  be  town- 
clerk.  The  magistrates  and  council  possess 
the  same  powers  of  administration  and  juris- 
diction as  was  enjoyed  by  the  magistrates  and 
town-council  before  the  passing  of  the  act ; 
and  none  of  them  is  responsible  for  the  debts 
of  the  bnrgh,  or  the  acts  of  his  predecessors, 
otherwise  than  as  a  citizen  or  burgess.  The 
existing  council  ia  all  burghs  royal  must 
every  year  make  up,  on  or  before  the  15th 
of  October,  a  state  of  their  affairs,  to  be  kept 
in  the  town-clerk's  or  treasurer's  office. 

In  schedule  (F)  appended  to  the  act,  nine 
of  the  ancient  royal  burghs  are  enumerated, 
which,  on  account  of  the  smallness  of  their 
population,  are  excepted  from  all  the  provi- 
sions of  this  act ;  and  in  which  the  election 
ia  conducted  just  as  it  was  before  the  act  was 

Sussed.  These  excepted  burghs  ai-e  Dornoch, 
few  Galloway,  Culross,  Lochmaben,  Bervie, 
Wester  Anstrnther,  Kilrenny,  Kinghom, 
and  Kintore.  The  election  of  magistrates 
and  conncillors  for  burghs  which  return  or 
contribute  to  return  members  of  Farlinment, 
and  are  nut  royal  burghs,  is  regulated  by  the 
act  3  and  4  Will.  IV.,  c.  77  (1833),  and  4 
and  5  Will.  IV.,  c.  86  (1834).  The  act 
16  and  17  Vict.,  c.  26  (1853),  provides  for 
the  supplying  of  vacancies  in  town-councils 
of  burghs,  consequent  on  null  and  irregular 
elections.  The  police  of  towns  and  populous 
places,  and  the  paving,  draining,  cleaning, 
lighting,  and  improving  the  same,  is  regu- 
lated by  13  and  14  Vict.,  c.  33  (1850);  and 
the  act  16  and  17  Vict.,  c.  93  (1853),  enables 
burghs  to  maintain  and  improve  their  har- 
bours. The  exclusive  privilege  of  trading 
in  burghs  ia  abolished  by  the  act  9  and  10 
Vict,  c.  17  (1846).  On  the  subject  of  burgh 
royal  genersJly,  consult  the  following  autho- 
rities :—Slair,  B.  iv.  tit.  47.  ^19;  Mr  Uort's 
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ifoUt,  p.  dxxi. ;  Buni.  vol.  ii.  pp.  562, 577 ; 
BtiX'i  Pri«e.  §  2173,  et  ttq.  4th  edit. ;  Swint. 
Abridg.  h.  t. ;  Kamet'  Slat.  Law  Abridg.  A.  t. ; 
HunUr' I  Landlord  and  Tenant;  Brown' t  Sjftup. 
h.  (.;  and  pp.  366,  392,  1104,  115-1,  2360, 
2665;  Shaa/t,  Digett,  h.  t. ;  Watton't  Stal. 
Laa,  h.  t. ;  Jurid.  StyUt ;  Roi^t  Ltd,  i.  90, 
390,  tt  seq. 

Bnrgh  oi  Buony  and  Bnrgh  of  Begalitjr. 
A  burgh  of  barony,  or  a  burgh  of  regality, 
is  a  corporation  analogous  to  a  royal  bnrgh, 
consisting  of  the  inhabitants  of  a  determi- 
nate track  of  ground  within  the  barony 
erected  by  the  King,  and  subjected  to  tbe 
government  of  the  magistrates.  The  right 
of  electing  magistrates  is  vested  by  the  charter 
of  erection  sometimes  in  the  mron  or  the 
lord  of  regality,  the  superior  of  the  barony, 
and  sometimes  in  the  inhabitants  themselves  ; 
and  whatever  jurisdiction  belongs  to  the  ma- 
gistrates, the  superior's  jurisdiction  is  cumu- 
lative with  it.  The  same  rule  holds  in  burghs 
of  regality,  both  in  regard  to  the  manner  of 
incorporating  them,  and  as  to  the  superior'i 
cumulative  jurisdiction.  See  Erik.,  B.  i.  tit. 
4,  530,  Mr  Ivory's  edit,  fwte  108. 

Burglary;  is  an  English  law  term,  signi- 
fying the  breaking  and  enteringthe  dweUing- 
hotise  of  another  tn  the  night-limt  with  tbe  in- 
tention to  commit  theft  or  any  other  felony, 
whether  the  felony  he  completed  or  not.  See 
Tomlint'  Law  Did.  ;  WJtarUm'i  Lex. ;  Ruuell 
on  Crimes;  Hufae,  i.  102.  See  HotitebraakiH^. 
Theft.     Sloulhrief. 

Burlaw,  Byrlaw.  Burlaw  laws  are  made 
and  determined  by  consent  of  neighbooi?, 
chosen  by  common  consent  in  the  byrl&w 
courts.  Hence  byrlaw-men  or  birley-men,  a 
species  of  rustic  judges  for  determining  dis- 
putes in  their  neighbourhood.  This  seems 
to  have  been  a  very  ancient  institution.  Skene, 
h.  t. 

Bursary ;  is  the  name  given  to  an  endow- 
ment or  exhibition  in  a  Scotch  university,  for 
the  support  of  a  student.  Ersk.  B.  i.  tit.  5, 
§  12 ;  Jurid.  Styles,  2d  edit.  vol.  ii.  pp,  29U, 
482. 

Burying-Plaee.  The  right  to  a  burying- 
place  in  a  parish  churchyard,  is  a  right  of  » 
peculiar  description,  which,  in  the  ordinary 
case,  is  attached  as  part  and  pertinent  of  the 
lands  of  the  several  heritors  in  the  parish. 
But  there  is  no  proper  right  in  the  toltm  of 
the  churchyard,  vested  in  the  heritor  naing 
it  as  a  family  burying-place,  entitling  him  to 
exclude  the  management  and  control  of  the 
whole  heritors  of  the  parish,  to  whom  the 
entire  churchyard  belongs,  in  the  same  sense 
in  which  tbe  area  of  the  parish-church  be- 
longs to  them.  This  general  rule,  however, 
even  in  rnral  parishes,  is  liable  to  exceptions ; 
and  in  burgbi  the  same  sort  of  property  in  m 
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borjing-place,  which  ia  admitted  Mtochnrch* 
BcaU,  Beenu  to  be  recognised  ;  although  the 
extent  of  the  right  of  alienation  does  not  ap- 
pMr  to  be  distinctly  ascertained.  In  Edin- 
burgh, the  right  to  special  burying-placea  in 
the  charchjards  is  recognised,  and  the  right 
truuferred  bj  conrejances,  which  are  re- 
corded  in  the  towQ-conncil  or  kirk-session 
records ;  and  there  can  be  no  doubt,  that 
where  the  m^istrates  of  a  town  have  ac- 
quired a  piece  of  gronnd,  whether  adjacent 
to  the  ebarchyard  or  elsewhere,  and  hare 
ioeioeed  and  laid  it  out  as  a  buryin;;-ground, 
thefea  of  a  special  allotment  in  this  inclo- 
nre  maj  be  acquired,  inherited,  or  transfer- 
red, as  a  burial-place,  according  to  the  or- 
diotr;  rules  of  law,  and  always  consislenlly 
vith  this  special  use  of  the  subject.  Er»k.  B. 
i.ttt5,§13;  B.  ii.tit.  2,  §8;  BetTg  Pnne. 
Adi  edit  §  836  ;  Hutch.  Justke  of  Peace,  vol. 
ii.  p.  375,  2d  edit. ;  Dunlcp't  Pariih  Law,  26, 
S8,  «(  sej. ;  and  avthorittet  there  cittd.      See 

Bntehen.  Bjr  the  present  practice  but- 
dwrsare  not  sommoned  to  act  as  jurymen  in 
crininal  trials ;  Hume,  toI.  ii-  p.  314.  By 
(be  set  1703,  c  7,  butchers  are  prohibited 
fmm  pMiessing,  on  lease  or  otherwise,  either 
directly  or  indirectly,  more  than  one  acre  for 
tiw  purpose  of  grazing  cattle,  iic.  The  ob- 
JMt  of  this  act  seemi  to  have  been  to  pre- 
TSBt  monopolies ;  but  there  is  no  evidence  of 
iti  eter  having  been  enforced.  Bell  on 
<[«aMf,  vol.i.  p.]44,4tbedit.;  Hunlei's Land- 
M  a»d  Tenant,  179;  Bnwn's  St/nop.  h,  (.; 
Skat^i  Digat,  h.  L 

Bojiug  of  Pleas.    By  the  act  1594,  c 
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216,  it  is  enacted,  that  it  shall  not  be  law- 
ful for  members  of  the  College  of  Justice, 
or  for  any  inferior  judges,  tbeir  deputies, 
clerks,  or  "  advocates,"  directly  or  indi- 
rectly, by  themselves,  or  others,  for  their  be- 
hoof, to  buy  any  lands,  teinds,  rowms  or 
possessions,  extended  by  judicial  construe- 
tion  to  all  debateable  rights,  whether  heri- 
table or  moveable,  which  are  or  have  been 
in  dependence  and  remain  undecided.  The 
penalty  is  loss  of  office,  place,  and  privilege. 
The  object  appears  to  have  been  to  prevent 
parties  connected  with  the  court  from  pur- 
chasing depending  suits,  and  using  their  in- 
fluence in  the  court  in  promoting  their  suc- 
cess :  and  hence  it  seems  to  be  held  that  the 
purchaser  of  the  plea  must  be  a  practitioner 
in  the  court  before  which  it  depends,  other- 
wise he  will  not  be  affected  by  the  statute. 
Although  the  act  does  not  mention  procu- 
rators before  inferior  conrts,  Mackensie  holds 
that  the  word  "  advocates"  before  these  courts 
extends  t«  procurators.  Xadcauie'i  Obiav. 
m  Stat.  a.  289  ;  Stair,  B.  i.  tit.  10,  §  8,  and 
lit.  14,  §2, and  tit.  17,  §  14;  Kam»' Eptity, 
335,  8th  edit. ;  Memiet'  Convincing,  p.  51. 
See  PaetMm  de  quota  litit. 

Bye-Lawi.  Every  corporation  iRwfnllj 
erected  has  power  to  make  bye-laws  or  pri- 
vate statutes  for  the  government  of  the  cor- 
poration, which  are  binding  on  themselves, 
unless  contrary  to  the  laws  of  the  land,  or 
to  the  terms  of  their  charter.  In  burghs, 
the  town-council  is  now  the  only  authority 
for  making  bye-laws.  6  and  6  W3i.  IV.,  c. 
76,  $  90 ;  Brown's  Syn.  p.  404 ;  Wharlm's 
Lex.h.t. 


fkinm ;  erroneously  printed  in  the  act 
1434,  c  41,  for  Cadzow  or  Hamilton.  Skene, 
\.t. 

Calendar.  The  statute  altering  the  calen- 
dar, and  inlrodueiug  what  was  called  the 
swstjrk,  is  24  Qeo,  II.,  c.  23,  which  enacted, 
that  from  and  after  Slst  December  1751, 
lit  January,  and  not  25th  March,  shall  be 
reektraed  the  Snt  day  of  the  year  ;  as  also, 
that  the  day  after  2d  September  1752  should 
tw  reckoned  14th  September.  The  statute 
proTides  for  all  the  other  changes  connected 
with  the  alteration  in  the  calendar.  A  calen- 
dir  month  consists  of  thirty  or  thirty-one 
dijs,  except  February,  which  has  twenty- 
sight,  and  in  leap-years  twenty-nine  days. 
SeeSwui.  Abridg.  ft.  (.;  Wharton's  Lex.  ft.  (. 

Call,  Ectletiastical.  After  a  clergyman 
has  received  a  presentation  to  a  living,  and 


has  preached  bis  trial  sermons,  a  day  is  fixed, 
within  six  weeks,  for  moderating  in  his  call ; 
notice  being  given  from  the  pulpit  at  least 
ten  free  days  before  the  day  appointed,  and 
not  later  than  the  second  Sabbath  afler  the 
meeting  of  presbytery.  On  that  day,  after 
sermon,  the  people  are  informed  of  the  pre- 
sentation which  has  been  lodged,  and  are  in- 
vited to  subscribe  a  written  call  to  the  pre- 
sentee to  be  their  minister.  The  admission 
of  ministers  to  benefices  is  now  regulated  by 
the  act  6  and  7  Vict.,  o.  61  (1843).  Upon  a 
presentation  to  a  benefice  being  laid  before 
the  presbytery  of  the  bounds,  they  appoint 
the  presentee  to  preach  in  the  parish  cnnrch, 
and  thereafter  ther  meet,  and,  after  due 
notice,  receive  iueh  reasons  or  objeetioni 
against  the  presentation  which  do  not  infer 
matter  of  charge  against  him  requiring  to 
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b«  proteeated  Mcording  to  the  formg  and 
diicipltDe  of  the  Churcb.  The  BeasonB  and 
Objections  so  received  are  determined  judi- 
cially by  the  presbytery,  or  are  referred  by 
them  te  the  Huperior  judicatory  of  the  Church 
for  decision  as  they  may  see  cause.  In 
either  case  the  presentee  and  all  parties  hav- 
ing interest  are  heard  on  the  objections  and 
reasons;  and  in  cognoscing  and  determining 
on  the  same  judicially,  the  presbytery  or 
other  judicatory  must  hare  regard  only  to 
Buch  objections  and  reasons  as  are  personal 
to  the  presentee  in  regard  to  his  ministerial 
gins  and  qualities,  either  in  general  or  with 
respect  to  the  particular  parish  to  which  he 
has  been  presented.  Tbey  are  entitled, 
however,  to  have  regard  to  the  whole  cir- 
eumstanees  and  conditions  of  the  parish,  to 
the  spiritual  welfare  and  edification  of  the 
pe<9ie,  and  to  the  character  and  number  of 
the  persons  by  whom  the  objections  and 
reasons  have  been  preferred.  If  the  presby- 
ten  or  other  judicatory  shall  decide  that  the 
objections  or  reasons,  or  any  of  them,  are 
well  foDnded,  and  that,  in  respect  thereof, 
the  presentee  is  not  a  qualified  and  suitable 
person  for  the  functions  of  the  ministry  in 
that  particnlar  parish,  and  ought  not  to  be 
■ettled  in  the  same,  they  pronounce  a  deliver- 
ance to  that  effect, — setting  forth  and  specify- 
ing in  the  deliverance  the  special  ground  oi 
grounds  on  which  it  is  founded,  and  in  re- 
spect of  which  they  find  the  presentee  not 
qualified  for  the  charge.  In  this  event  the 
presbytery  must  intimate  the  deliverance  to 
the  patron ,  who  is  then  entitled  to  issue  another 
presentation  within  six  months  after  the  date 
of  such  deliverance,  if  no  appeal  is  taken  to  a 
superior  judicatory  of  the  Church;  but  if  such 
appeal  is  taken,  then  within  tix  months  after 
the  date  of  the  judgment  of  the  supei 
judicatory,  affirming  the  deliverance  of  the 
inferior  judicatory,  and  dismissing  the  appeal. 
If  the  reasons  or  objections  are  not  sustained 
by  the  presbytery,  they  proceed  to  the  trial 
of  the  presentee,  and  adroit  him,  if  found 
qualified  for  the  ministry  of  that  parish.  A 
presentee  cannot  be  rejected  upon  the  ground 
of  any  mere  dissent  or  dislike  expressed  by 
any  part  of  the  congregation  of  the  parish 
to  which  he  is  presented,  and  which  dissent 
or  dislike  is  not  founded  upon  objections  or 
reasons  to  be  fully  cognosced,  judged  of,  and 
determined  jadicially  by  the  presbytery  or 
Other  judicatory  of  the  Church.  It  is  in  the 
power  of  the  presentee,  patron,  or  objectors 
to  appeal  from  any  deliverance  of  a  presby- 
tervto  the  superior  judicatories  of  the  Church. 
Calling  of  a  Sommoiu.  After  a  summons 
has  been  executed,  and  the  diet  of  appearance 
has  arrived,  the  first  step  taken  by  the  pur- 
raer  in  order  to  bring  the  case  into  Court  is 
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to  call  the  summons.  In  the  Court  of  Ses- 
sion this  was  formerly  done  by  the  clerks  of 
Court  reading  over  the  names  of  the  pur- 
suer and  defender  from  a  parlibut  written  on 
the  margin  of  the  summons.  This  duty  was 
peribrmed  every  Thursday  and  Saturday 
morning  during  the  sitting  of  the  Court, 
and  on  each  of  the  nine  last  sederunt-days  of 
the  summer  and  winter  sessions ;  and  ap- 
pearance was  made  for  the  defender,  by  the 
clerk  of  the  counsel  who  was  to  act  for  hint 
appearing  at  this  calling,  and  slating  thfl 
names  of  the  defender's  counsel  and  ^ent, 
which  were  marked  upon  the  margin  of  the 
summons  by  the  clerk  of  Court.  The  sam- 
mons  thus  marked  was  then  given  by  the 

Sursuer's  agent  to  the  ^ent  for  the  defen- 
er  to  prepare  defences.  At  the  expiration 
of  six  days  it  was  necessary  to  return  it,  and 
the  canse  was  then  enrolled  in  the  Oriinaiy 
Action  Roll,  and  debated  and  disposed  of  ac- 
cording to  the  former  practice.  If  no  ap- 
pearance was  made  for  the  defender  at  theee 
callings,  the  cause  was  enrolled  in  the  Regxt- 
lation  Roll ;  and  if,  when  it  eame  to  be  called 
before  the  Lord  Ordinary  in  the  course  of 
that  roll,  the  defender  still  failed  to  appear, 
decree  in  absence  was  pronounced. 

By  Act  of  Sederunt,  11th  March,  1820, 
these  callings  before  the  Clerks  of  Court 
were  abolished,  and  calling  lists  substituted, 
containing  the  names  of  the  pursuer  and  de- 
render,and  of  the  pursuer's  counsel  and  agent, 
as  in  the  parlibus ;  which  lists  were  thereby 
appointed  to  remain  exhibited  on  the  walla 
of  the  Outer-House  during  the  forenoon  of 
the  calling  days,  so  as  to  admit  of  the  defend- 
er's agent  entering  appearance  for  him  at 
the  clerk's  office  in  the  course  of  the  eveDing. 
In  addition  to  being  thus  exhibited  on  the 
walls,  these  lists  are  now  printed  for  circnl&- 
tion  among  practitioners,  so  that  full  intima- 
tion is  given  to  all  concerned.  When  ap- 
pearance is  entered  for  a  defender,  it  is  done 
by  his  agent  going  to  the  Clerk'sofficein  the 
evening  of  the  calling  day,  or  of  the  day  fol- 
lowing, and  getting  the  name  of  the  defend- 
er's counsel  and  agent  marked  on  the  portt- 
bvs,  and  borrowing  the  summons  and  pro- 
ductions, in  order  to  prepare  defences.  The 
calling  day  in  time  of  session  is  Thnrsday, 
except  during  the  last  nine  days  of  the  win- 
ter  session,  and  the  last  seven  days  of  tha 
summer  session,  when  a  calling  list  is  daily 
exhibited  ;  and  if  appearance  be  not  entereiL 
for  the  defender,  the  summons  is  returned  to 
the  pursuer's  agent,  with  a  marking  that 
the  defender  is  absent ;  upon  which  the  sum- 
mons may  be  enrolled  in  the  roll  of  unde- 
fended causes;  and  decree  in  absence  will 
ensue.  No  defences  can  be  received  after 
this,  except  of  consent,  or  by  reclaiming  note 
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to  tk«  laner-Hoose  afkr  decree  in  absence 
bai  been  proDouneed  (See  Reflation  Roll. 
Dteret.  Rqxnuttg.)  If  appearance  be  entered, 
tb«  defender  (except  in  BunimODBei  of  etitio) 
ii  tllowed  thirteen  days  to  prepare  hia  de- 
fcDcet, Munting  from  tbe  CAllingdny  ;  and  if 
thtH  thirteen  daya  expire  during  vacation  or 
re(««,  the  defences  are  not  required  until 
ibt  box-day.  Tbere  are  many  minute  re- 
folstions  about  the  parUbus,  and  the  pro- 
dictiona  to  be  made  with  the  summons;  the 
fw-Amding,  without  which  it  cannot  be  call- 
td;  the  printing  of  the  Summons  in  cert^n 
cues,  and  the  like,  as  to  which,  see  for  the 
oltler  practice,  Ivory't  Farm  a/Procest,  i.  425, 
a  «f^  and  A.  S.  UA  Marcit  1620  ;  and  for 
tht  present  practice,  50  Geo.  HI.,  c.  112,  § 
20;  A.  SAlth  Jvlg  1828,  §§  23,  24,  25.  26, 
27,  29,  31,  32  ;  A.  S.  8l*  Jvly  1831  ;  1  and 
2  Viet.,  c  118;  13  and  14  Vict,  c.  36; 
SUmTj  Prac.  264,  et  ttq. 

In  the  inferior  courts  the  calling  was  for- 
DMrlymade  by  the  clerk  reading  the  jxirfi^uj 
in  wart,  and  marking  appearance  for  the  de- 
feitder,  where  appearance  was  entered ;  fail- 
ing which  decree  in  absence  was  then  pro- 
DOitKed.  This  procedure  is  now  superseded 
by  16  »nd  17  Vict.,  c.  80,  which  enacts  iu 
§  3,  that  where  a  defender  in  the  Sheriff- 
(flort  intends  to  state  a  defence,  he  must  enter 
Clearance  by  lodging  with  the  sheriff-clerk, 
U  latest  on  the  day  of  compearance,  a  notice 
in  the  form  prioted  in  a  schedule.  Ou  the 
Snt  eourt^ay  thereafter,  or  on  any  other 
court-day  to  which  the  diet  may  be  adjourned, 
not  being  later  than  eight  days  thereafter,  the 
(btriir  must  heu*  the  parties ;  and  for  this 
porpoM  the  pursuer's  procurator  must  enrol 
the  caaae  for  the  fir^t  court-day  after  the  day 
of  compearance.  Where  no  appearance  has 
been  eolered,  the  Sheriff  may,  at  any  court 
held  after  the  day  of  compearance,  give  decree 
io  terms  of  the  summons,  which  decree  is  de- 
dared  (j  2)  to  be  in  all  respects  equivalent 
to  a  decree  in  absence  obtained  under  the 
pteriotnly  existing  forms.  See  Stair,  B.  iv., 
lit.  2,  S  2  ;  tit.  38,  §  2 ;  /fume,  ii.  263  ; 
}mi.  Stylet,  iii.  973;  M'GUuhan'^  Sher. 
Cmi  PnK.  194.  See  also  Partibw.  Prates- 
Mm. 

A  lammoiw  may  be  thus  called  on  the  day 
of  compearance  ;  and  where  the  last  day  of 
tbe  le^  ituluciw  of  any  summons,  suspension, 
or  advocation,  is  not  a  sederunt  day,  the  day 
of  compearaDce  was  fixed,  by  A.  S.  6th  Jutt/ 
IS31,  §  3,  to  be  tbe  first  sederunt-day  there- 
ifter.  Now,  in  terms  of  2  and  3  Vict.,  c.  36, 
ud  relative  Act  of  Sederunt,  6th  August 
1S39,  »(iim«Me«  may  be  called  at  either  of 
the  box-days  in  the  autumn  vacation,  the 
defences  being  returned  at  the  second  box- 
day,  or  on  the  meeting  of  the  Court  in  No- 
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vember  respectively ;  and  the  act  13  and  14 
Vict.,  c.  36,  §  54,  authoriies  the  Court  to 
make  regulations  for  allowing  summonses 
aud  notes  of  suspension,  advocation.  Sic,  to 
be  called  at  any  box-day  in  vacation  or  re- 
cess, and  making  defences  returnable  at  such 
box-days,  or  on  the  meeting  of  the  Lords  Or- 
dinary, or  of  the  Court,  after  vacation  or  re- 
cess. (See  Box-day.)  Iu  tbe  case  of  a  sum- 
mons, the  instance  falls  unless  it  is  executed 
within  year  and  day  of  its  signeting,  and 
called  within  year  and  day  of  the  day  of  com- 
pearance ;  A.  S.  8th  Jvly  1831.  If  by  mis- 
take a  summons  has  been  prematurely  call- 
d,  tbe  proceedings  which  have  followed  such 
erroneous  calling  may  be  held  pro  turn  tcriplit, 
and  the  summons  may  be  called  of  new  at 
the  proper  time.  The  calling  being  held  as 
a  judicial  step,  a  summons  once  called,  though 
Dot  enrolled,  if  not  taken  out  of  court  by  pro- 
tostatioo,  may  be  wakened  at  any  time  within 
forty  years ;  and  it  would  also  appear  that 
the  calling  renders  the  subject  in  dispute  li- 
tigious in  those  actions  in  which  a  mere  cita- 
tion has  not  that  effect.  SAaiuf  s  Prae.,  p.  276, 
and  authorities  there  cited;  2  BeWt  Com.  153. 
See  Litigiosity.     Citation.     Diet. 

Calling  of  a  Snspeiuioii  or  AdToeatim. 
Previous  to  the  statute  of  1838,  tbe  calling 
of  letters  of  suspension  or  advocation  was  in 
all  respects  analogous  to  tbe  calling  of  a  sum- 
mons. But  in  suspensions,  where  the  charger 
had  made  appearance  iu  the  Bill-Chamber, 
or  where  intimation  of  the  bill  or  sist  had 
been  made  to  him  by  a  notary  or  raeeseDger- 
at-arms,  and  a  certificate  or  execution  re- 
turned ;  and  in  all  advocations  where  the 
respondent  had  made  appearance  in  the  Bill- 
Chamber,  or  where  intimation  of  the  pre- 
senting or  passing  of  the  bill  had  been  made 
to  the  respondent  or  his  agent  in  the  in- 
ferior court,  tbe  suspender  or  advocator  waa 
entitled,  at  the  expiry  of  ten  days  after  the 
passing  of  the  bill,  to  call  and  insist  in 
the  letters  of  advocation  or  suspension  with- 
out executing  them ;  the  charger  or  rea- 
pondent  being  entitled,  at  the  end  of  six 
days  after  the  lapse  of  the  period  allowed  for 
expeding  the  letters,  to  put  np  protestation 
in  order  to  force  on  the  discussion  of  the  ei- 
pede  letters,  whether  executed  or  not.  Alt 
tetters  of  suspension  or  advocation  not  exe- 
cuted, or,  where  execution  was  unnecessary, 
not  called,  within  year  and  day  of  the  data 
of  signeting,  or  though  duly  executed  within 
that  period,  if  not  called  within  year  and  day 
of  the  day  of  compearance,  fell  asleep ;  but 
the  instance  did  not  fall  as  in  the  case  of  a 
summons ;  aod  it  was  competent,  without  a 
wakening,  to  revive  tbe  proceedings  in  a  bill 
of  advocation  or  suspension  which  had  Iain 
over,  by  a  written  note  to  the  Lord  Ordinary 
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OD  the  Bills,  duly  intimated  fifteen  days  at 
least  before  presenting  such  uote.  See  A,  S. 
8(4  July  1831 ;  Stair,  B.  iv.,  tit.  52.  35.  et 
teq. ;  Jurid.  St^la,  2d  edit.,  vol.  iii.  pp.  9S0-4. 
Since  aist  December  1S38,  tbo  calling  of 
advocations  and  suapeosions  has  been  regu- 
lated by  the  act  1  and  2  Vict.,  c.  66,  and 
relative  Act  of  Sederunt,  24tb  Dec.  1838, 
superseding  the  use  uf  bilb  and  letters  of  sus- 
peasion  or  advocation,  and  substituting  a 
short  note,  presented,  except  in  the  case  of 
advocations  of  final  judgments,  in  the  Bitl- 
Ghamber.  The  note  of  advocation  of  a  final 
judgment  must  be  lodged  with  one  of  the 
dopute-clerks  of  the  Court  of  Session,  or  his 
assistant.  The  lodging  of  the  note  must  then 
be  intimated  to  the  opposite  party  by  deliver- 
ing a  copy  to  him  or  his  known  agent ;  and 
within  fif^en  days  after  the  date  of  the  inti- 
mation it  is  competent  to  call,  and  thereafter 
to  enrol,  the  cause  in  the  weekly  printed  roll, 
vben  it  proceeds  in  the  same  manner  as  ei- 
pede  letters  of  advocation  did  formerly  (§  I ). 
In  advocations  of  interlocutory  judgments  the 
vrittea  note,  which  must  in  tiiis  case  have 
artionlate  reasons  of  advocation  annexed,  is 
lodged  in  the  Bill-Chamber,  and  forthwith 
laid  before  the  Lord  Ordinary  on  the  Bills. 
If  he  pass  it,  the  cause  may,  after  the  expii'y 
of  fifteen  days  from  the  passing,  be  called, 
and  thereafter  enrolled  (§  3).  A  decree 
tn  /on  of  an  inferior  court,  and  any  dili- 
gence thereon,  is  now  suspended  by  lodging 
in  the  Bill-Chamber  a  written  note  of  i 
pension,  the  presentment  of  which  being  i 
tified,  operates  as  an  interim  sist  of  dili^ei 
On  the  requisite  caution  being  found,  the 
note  is  forthwith  passed.  The  note  and 
terlocutor  passing  it  must  be  served  on 
opposite  paiiiy  by  a  messenger ;  and  after 
the  expiry  of  fifteen  days  from  the  date  of 
service  it  is  competent  to  call,  and  there- 
after to  enrol,  the  cause  (§  4).  In  suspen- 
sions without  caution,  or  on  juratory  cau- 
tion,andof  decrees  of  removing,  an  articulate 
statement  of  facts  must  be  annexed  to  the 
note ;  and  if  the  note  is  passed,  the  same 
procedure  takes  place  as  is  provided  in  advo- 
cations of  interlocutory  judgments  (§  4).  A 
decree  in  absence  of  the  Court  of  Session  is 
suspended  by  lodging  in  the  Bill-Chamber  a 
note,  as  above,  which,  upon  consignation  of 
the  expenses  decerned  for,  is  passed.  The 
note  and  interlocutor  passing  it  must  be  ser 
ved  on  the  opposite  party  by  a  messenger 
and  fifteen  days  thereafter  the  cause  may  be 
called,  and  thereafter  enrolled  (§  5).  All 
suspensions  and  interdicts,  and  advocations 
or  suBpensiona  not  specially  provided  for,  are 
brought  by  lodging  a  note  in  the  Bill-Cham- 
ber, as  above,  with  an  articulate  statement 
of  facta  annexed.     It  is  forthwith  laid  before 
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the  Lord  Ordinary,  who  pronounces  Dpon  it; 
and  the  note  and  order,  or  interlocutor  upon 
it,  must  be  served  upon  the  opposite  party 
by  a  messenger.  If  the  note  is  passed,  the 
ae  procedure  takes  place  as  in  advocations 
interlocutory  judgment  (§  6).  The  re- 
spondent or  charger,  in  all  notes  of  advoca- 
tion or  suspension,  may  put  up  protestation 
after  the  expiry  of  fifteen  days  after  the  in- 
terlocutor passing  the  note  shall  have  taken 
effect.  A.  a.  §  12.  See  Suiptntioit.  Adw- 
calion.     Prottitation.     W<dxaing, 

Calumny,  Oath  of.  The  act  1429,  cl2o, 
in  order  to  prevent  calumnious  and  unnoceft- 
sary  suits,  ordains  both  parties,  at  the  begin- 
ning of  a  cause,  to  swear,  either  by  them- 
selves or  their  counsol,  that  the  facts  set  forth 
by  them  are  true.  This  oath  of  calumny,  as 
it  is  termed,  was  in  practice  never  put,  uolen 
the  adverse  party  required  it;  and,  when 
made,  it  was  held  as  an  oath  of  credulity  or 
opinion  merely.  The  party  putting  it  was 
not  thereby  understood  to  renounce  all  other 
probation;  and  the  consequence  of  a  party 
deponing  against  his  allegations  was  to  ex- 
clude him  from  insisting  in  them.  A  party 
was  not  bound  to  give  oath  upon  each  aile- 
gation  separately,  but  only  upon  the  whole 
generally  and  collectively.  The  practice  of 
making  counsel  emit  an  oath  of  calumny  be- 
came obsolete.  The  terms  of  the  oath  are 
prescribed  in  the  Act  of  Sederunt,  13th  Jan. 
1692.  Oaths  of  calumny  have  been  little  in 
use  since  the  Act  of  Sederunt  1st  Feb.  1715, 
by  which  it  is  provided  (§  6),  that  a  party 
or  his  counsel  may  be  called  upon  to  confen 
or  deny  (but  not  on  oath)  any  relevant  mat- 
ter of  fact  founded  upon  by  him  ;  and  if  he 
shall  deny  what  shall  afterwai-ds  be  proved  to 
have  been  known  to  him,  be  shall  be  found  lia- 
ble, without  modification,  to  all  the  expenses 
to  which  his  opponent  shall  have  been  put  by 
such  calumnious  denial  (see  £rsit.  B.  iv.  tit. 
2,  §  16);  and  such  oaths  have  fallen  still 
mure  into  desuetude  under  the  modern  sys- 
tem of  records  and  judicial  examinations,  and 
are  now  very  rare  in  practice,  at  least  in 
those  cases  in  which  a.partymayexamine  bis 
opponent  as  a  witness.  See  Dictsou  on  Svi' 
deuce,  p.  776  ;  and  the  case  of  Paul  v.  Laingi, 
7th  March  1855,  17  D.  604,  where  thero  was 
a  great  deal  of  discussion,  whether  this  oath 
(in  causes  not  consistorial)  still  exists  in  the 
law  of  Scotland.  An  oath  of  calumny,  bow- 
ever,  in  order  to  guard  against  coUnsion  be- 
tween spouses,  is  always  put  to  the  jiursner 
in  actions  of  divorce,  and  of  declarator  of 
nullity  of  marriage  on  the  ground  of  impo- 
tencv.  See  opinions  of  the  Court  in  the  case 
of  Pavl  tvp.  cit.;  11  Gto.  IV.,  and  1  WOl. 
IV.,  c.  69  §  3fi  ;  Diekton  om  Evidenct,  p.  779- 
I  See  also  Divorce. 
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la  the  inferior  coart«  the  oath  iqaj  be  put, 
Vit  ooif  OD  eoDBigiiation  of  a  sum,  not  ei- 
K«ding40a.aDd  not  under  6s.,  to  be  fixed  hy 
Ike  inrerior  judge,  and,  if  he  see  cause,  to  b« 
forieilAd  to  the  other  party,  in  case  the  oath 
ii  piaed  from,  or  is  negatived,  over  and 
tboTB  the  party's  travelling  charges,  and  the 
tipentes  oceadoned  by  the  oath  ;  A.  S.  121A 
Stt.  1826 ;  A.  S.  183»,  §  92.  In  the  same 
Acti  of  Sedernnt  for  regulating  the  inferior 
Marts,  there  is  an  analogous  provision,  where- 
by tie  inferior  judge  is  empowered,  at  any 
lUge  of  the  cause,  to  order  the  parties,  or 
eiliMr  of  them  (not  on  oath,  however),  to  con- 
!ea  or  deny  such  facts,  or  to  answer  such  per- 
tiixnt  interrogations  ss  the  sheriCf  or  comniis- 
lionar  iball  put ;  and  on  failure,  to  he  held  a> 
(tafessed,  without  prejudice  to  his  being  re- 
posed on  cause  shown  ;  A.  S.  12th  Nov.  1625; 
J.&1839,§§66,67.See£%an(J'sPrac.p.385, 
121,433;  if*(?i<M*a«'<  Sher.  Court  Frac.  326. 
A  false  oath  of  calumny  will  not  subject  the 
tuker  of  it  to  a  prosecution  for  the  crime  of 
perjnry.  Sltir,  B.  iv,  tit.  44,  §  15,  et  aq. ;  Mr 
Jfm'i  SeUt,  pp.  cccxcv.,  ccccivi. ;  Erik. 
Prm.  12th  edit.  481 ;  Brown's  Syaop.  pp.  63, 
1^4 ;  ^tr'a  DigtMt ;  Hume,  vol.  i,  p.  368. 

Cupioiiea ;  synonymous  with  Champion, 
ud  applied  to  the  champion  whom,  in  the 
daji  of  single  combat,  a  litigant  brought  to 
Igit  for  him.     Skew,  h.  t. 

Cudidate,  In  parliamentary  election  law, 
s  candidate  is  a  person  offering  himself,  or 
pit  tu  nomination,  for  the  suffrages  of  the 
fliedort.  By  the  Scotch  Reform  Act,  halls, 
TMigH,I>ooths,orother  places  hired,  construct- 
ed or  prepared  for  taking  polls,  are  so,  by  con- 
tract with  the  candidates,  or  if  they  cannot 
agree,  then  at  their  joint  expense ;  the  ex- 
ptmaatanyone  polling-place  inacounty  not 
to  exceed  L.30,  and  in  a  burgh  L.20.  The 
tandidates  are  farther  bound  to  pay  a  guinea 
a-day  to  each  poll  clerk,  and  a  fee  not  ex- 
tetdieg  three  guineas  a-day  to  each  polling 
■btriff.  Where  a  poll  has  been  demanded, 
the  candidates  are  also  bound  to  defray  the 
aeeesary  expense  incurred  by  aherifis,  or  she- 
riltclerlia,  or  town-clerks,  in  the  tronsmis- 
liiHi  of  precepts,  intimationa,  poll-boohs,  o 
other  communications  required  by  the  act , 
the  proposer  to  be  liable,  if  the  candidate  has 
been  proposed  withont  his  own  consent ;  2 
Md  3  WiU.  IV.,  c.  65,  S  40.  On  the  requi- 
■itioii  of  any  candidate,  the  booths,  tic,  at 
wth  polling-place  may  be  divided  (Stat,  f 
^) ;  the  candidate  or  elector  requiring  sucE 
diTiHon  to  pay  the  expenses  therewith  con- 
nected; 5  and  6  Will.  IV.,  c.  78.  See  Refom 
^(ti.  See  also  Bribery  Ad,  17  and  18  Vict., 
c  102. 
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«-I>fty.    The  feast  of  the  purifi- 
otioD  (February  2). 


Cane.    See  Kain. 

Canon-Law.  Tbislawconsistsofthe^crt- 
(wn>,  a  collection  made  after  the  middle  of  the 
12th  century,  drawn  from  the  opinions  of  the 
Fal hers  and  Popes,  and  from  church  councils, 
in  imitation  of  the  Roman  Pandects, — of  the 
tUeretalia  collected  from  the  Epistles  of  the 
Popes.     Stair,  B.  i.  tit.  14  ;  Roit't  Lect.  i.  9. 

Caanm,  6'anna ;  used  in  old  charters  to 
signify  the  duty  paid,  chiefly  in  kirk-lands, 
in  kind,  as  wheat,  bear,  oats,  &c.  Skene, 
h.  i.     See  Kain. 

Capias;  in  English  law,aterm  applied  to 
certain  writ«,from  the  occurrence  of  the  word 
{capiat)  in  the  ancient  Latin  forms.  Capiat 
ad  retpondendum,  is  a  judicial  writ,  by  which 
all  action^  not  relating  to  land  or  real  pro- 
perty  are  commenced  against  any  one  not  in 
custody  whom  it  is  intended  to  arrest  or  hold 
to  bail.  f^pi'M  ad  sad'f/iicrnulum.usuaiiy  called 
a  ca  sa,  is  a  writ  of  execution  to  imprison  the 
person  of  the  defendant,  after  judgment  haa 
been  pronounced  against  him,  until  he  make 
satisfaction  to  his  creditor.  Capiat  utlay<t- 
turn,  is  a  writ  against  a  person  outlawed. 
Tomlin's  Diet.  h.  (.;  RoM't  Lett.  i.  244,  etuq. 

Capita,  tuaettion  per ;  in  contradistinction 
to  succession  per  tlirpa,  is  when  each  indi- 
vidual succeeds  in  his  own  right,  and  the 
right  of  representation  ia  excluded.  See  Sve- 
eetsion  Stirpes. 

Capital  Pvnuhment,  The  following  re- 
cent statutes  havo  been  enacted,  restricting 
the  punishment  of  death :— 4  and  5  W  ill.  IV., 
c.  6? ;  6  and  6  Will.  IV.,  c.  81 ;  7  Will.  IV. 
and  1  Vict.,  c.  84  and  91.  By  these  acts  ca- 
pital punishroent  is  abolished  throughout 
the  kingdom,  in  cases  of  returning  from 
transportation,  letter  stealing,  sacrilege,  and 
forgery  ;  and  in  England  and  Ireland  in  cases 
of  riot,  rescue  of  murderers,  seduction  of  sol- 
diers or  sailors,  the  administering  of  unlaw- 
ful oaths,  breaking  of  prison,  slave-trade,  and 
smuggling.     See  these  several  articles. 

Capitjj  Siminatio;  in  the  Roman  law, 
signifies  a  loss  oi'  change  of  tlalut.  It  was 
of  three  kiuds,  answering  to  the  three  kinda 
of  status  which  might  be  lost.  Minima  was  a 
simple  change  in  the  individual'a  situation 
in  reference  to  family,  as  from  being  tui  juris 
to  atieni,  or  from  a/ieni  juris  to  sui.  Media 
was  a  loss  of  civil  rights,  while  that  of  liberty 
was  retained.  Maxima  was  a  loss  of  both 
civil  rights  and  liberty. 

Captain  or  Hastar  of  a  Ship.  See  Ship- 
master. 

Caption.  A  caption  is  a  warrant  for  the 
apprehension  of  the  person  of  a  debtor  or  ob- 
ligant,  on  account  of  the  non-payment  of  a 
debt,  or  the  non-performance  of  an  obliga- 
tion. With  the  exception  of  the  act  of  ward- 
ing [see  Act  of  Warding),  which  can  be  eie- 
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cuted  within  burgh  only,  tlie  caption  was, 
strictly  speaking,  till  lately,  the  only  civil 
warrant  recognlBed  in   law   for   the  above 

Eurpose.  The  fiction  on  which  the  appi 
eniioQ  under  a  caption  proceeds  is,  that  the 
debtor  in  the  obligation  having  refused  obe- 
dience to  the  Sovereign's  letters,  charging 
him  to  pay  or  perform,  is  imprisoned  as  a 
rebel.  A  caption  is  a  writ  which  passes  the 
signet,  and  which  is  prepared  by  a  writer  to 
the  signet.  It  proceeds  in  the  Sorereign's 
name,  and  is  addressed,  like  all  other  signet 
lettere,  to  messengers-at-armB,  as  sheril^  in 
that  part,  commanding  them  to  charge  ahe- 
rifis,  magiitrates,  and  messengers,  within 
three  days  after  the  charge,  to  apprehend  the 
person  against  whom  the  caption  is  directed, 
and  to  imprison  him  until  he  fulfil  the  charge 
in  the  letters  of  horning  which  he  has  dis- 
obeyed. In  practice,  hoirever,  the  charge  to 
sheriffs,  &c.,  is  never  given,  unless  (which  will 
seldom  happen)  they  refuse  to  assist  the  mes- 
senger in  the  execution  of  bis  duty;  and, 
by  long-established  custom,  the  meeseDger, 
on  receiving  possession  of  the  caption,  may, 
and  does,  apprehend  and  incarcerate  the  per- 
son against  whom  it  is  directed  de  plaae,  and 
without  the  necessity  of  adopting  the  form 
which  its  style  apparently  requires.  In  ap- 
prehending the  debtor,  the  messenger  is  en- 
titled, of  course,  when  he  may  need  it,  to  de- 
mand the  assistance  of  the  civil  authorities  ; 
and,  under  the  terms  of  the  caption,  he  has 
unlimited  power  to  open  doors  and  lockfast 
places  in  search  of  the  person  of  the  debtor. 
A  caption  must  proceed  on  proper  evidence 
of  the  failure  to  pay  or  implement;  and  this 
evidence  consists  in  the  exhibition  at  the 
Bill-Chamber  of  letters  of  horning  against 
the  debtor,  executed,  denounced,  and  recorded 
(see  Homing,  DeiMneiation),  along  with  a  bill 
praying  for  letters  of  caption.  The  Bill- 
Chamber  clerk,  on  being  satisfied  with  the 
evidence  produced  to  him,  grants  a  deliver- 
ance on  the  bill,  which  is  the  warrant  to  the 
keeper  of  the  signet  to  impress  the  signet  ou 
the  caption. 

The  caption,  though  still  competent,  has 
been  practically  superseded  by  the  forms  con- 
tained in  the  Personal  Diligence  Act,  I  and 
2  Vict.,  e.  114,  which  makes  it  competent  to 
insert  in  extract  decrees  of  the  Court  of  Ses- 
sion, Justiciary,  and  of  the  Teind-Court,  and 
also  in  decrees  of  registration,  a  warrant  to 
charge  the  debtor  or  obiigant  to  pay  the 
debt,  or  perform  the  obligation,  within  the 
days  of  charge,  under  pain  of  poinding  and 
imprisonment;  and  to  arrest  and  poind,  and 
for  that  purpose  to  open  shut  and  lock- 
fast places  (5  1).  Within  year  and  day  after 
the  charge  has  expired,  the  execution  is  re- 
corded in  the  general  register  of  hornings, 
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such  registration  being  declared  to  have  the 
eame  effect  as  denunciation  in  virtue  of  letten 
of  horning,  and  recording  of  these  ]ett«ra 
along  with  the  execution  of  charge  and  de- 
nunciation (^  5).  The  keeper  of  the  register 
thereupon  gives  a  certificate  of  registration 
of  the  execution ;  and  thereafter  a  warrant  of 
imprisonment  can  be  obtained  by  presenting 
in  the  Bill-Chamber,  along  with  the  extract, 
execution,  and  certificate,  a  minute  (indoiaed 
on  the  extract)  in  terms  of  the  schedule  sub- 
joined to  the  act.  This  is  signed  by  a  writer 
to  the  signet,  and  craves  warrant  to  appre- 
hend and  imprison,  and,  if  neceiaary  for  the 
purpose  of  such  apprehension,  to  open  ihnt 
and  lockfast  places ;  and  warrant  also  to 
magistrates  and  keepers  of  prisons  to  receive 
and  detain  the  debtor  or  obligant.  Upon  the 
extract  the  Bill-Chamberclerk  writes  his  jiot, 
dating  and  subscribing  it ;  and  then  such 
extract  and  deliverance  can  be  used  for  the 
same  purpose,  and  impose  the  same  obliga- 
tions  upon  magistrates  and  keepers  of  prisons, 
as  if  letters  of  caption  bad  been  issued  under 
the  signet  (§  6).  The  sune  act  extends  to 
sheriffs  the  power  of  imprisonraoDt  for  civil 
debt ;  the  sheriff-clerk,  in  the  case  of  impri- 
sonment following  upon  the  decree  of  a  she- 
riff, being,  by  §  1 1 ,  empowered  to  issue  warruit 
therefor  in  similar  terms  to  that  granted  in 
the  Bill-Chamber,  which  warrant  is  also 
declared  to  have  the  same  effect  as  letters  of 
caption  issued  under  the  signet.  By  §  33  of 
the  Court  of  Exchequer  Act,  19  and  20  Vict., 
c.  56,  it  is  competent  for  the  sheriff  to  cause 
extracts  of  decrees  for  debts  due  to  the  Crown, 
and  execution  of  charge  thereon,  to  be  pre- 
sented to  the  sheriff-clerk  of  the  county  where 
the  charge  was  given,  and  the  sheriff-clerk  is 
to  record  the  execution  in  the  register  of 
homings,  such  registration  being  declared  to 
hare  the  same  effect  as  the  registration  of 
any  expired  charge  given  in  terms  of  1  and  2 
Vict.,  c.  114.  The  sheriff-clerk  then  indorses 
a  certificate  of  regpstration  ;  and  it  is  there- 
after  competent  for  the  sheriff  to  issue  his 
warrant  of  imprisonmeut,  which  mnst  be  ia 
terms  of  a  schedule  annexed  to  the  act  (§  34). 
No  minute  is  necessary,  such  as  is  reauired 
by  the  Personal  Diligence  Act.  See,  on  the 
subject  of  this  article,  Stair,  B.  iv.  tit.  47,  § 
IZ;  Mr  lore's  NoU$,  p.  cccciii ;  Erik.  B. 
iv.  tit.  3,  §  12,  et  nq. ;  Erik.  Print.  12th  edii. 
105,  496-7,  501;  BtWt  Com.  vol.  ii.  pp.  51, 
169,  543,  5th  edit. ;  Bdl'i  FHnc.  art.  2398  ; 
Jnrid.  Stylet,  2d  edit.  vol.  iii.  pp.  573,  740, 
el  seg^  989 ;  Shaw't  Digett.  Roi^t  Led.  L 
312,  elieq.;  Menziet'tLKl.i.'p.^a,  etitf,t 
Thorn  V.  Black,  10th  Dec.  1828,  7  S.  158 ;  16 
and  17  Vict.,  c.  7S,  §  3.  See  also  ApprAemd' 
ing  of  a  Dtbtor.  Booking  of  a  Pruontr.  Im- 
pritonment.     Homing. 
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Oqti«n  Ptomm.  A  proces  caption  is  & 
nnmftTf  warrant  of  ioeareeratioD,  granted 
HI  Ae  application  of  the  clerk  of  court,  for 
the  purpose  of  forcing  back  a  proeem  which 
hu  been  andulj  aad  contumaciouBly  retained 
bi  the  party  vhoee  receipt  stands  for  it  in 
the  eourt  books.  In  the  Conrt  of  Session 
time  varraotB,  which  may  be  executed  b; 
iLMen  or  niefflengers-at~«mis,  itre  issued  bv 
tin  Lord  Ordinary  on  the  Bills,  on  the  ap- 
plication of  the  clerk  to  the  process.  They 
iTe  directed  against  the  ageut  and  his  clerk 
fbote  receipt  stands  for  the  process,  and 
uthoriie  their  incarceration  and  detention 
nntil  it  is  retnmed.  The  application  is 
aatilj  made  at  the  request  of  the  opposite 
partj,  who,  at  the  time  must  be  entitled  to 
forte  back  the  process  from  bis  antagonist ; 
sod  u  this  compulsitor  is  understood  to  rest 
«n  a  presumed  contempt  of  court,  so  it  would 
•Mm  that  it  is  not  tne  appropriate  remedy 
where  tiie  process  has  been  actually  lost,  or 
rUn,  from  some  other  inevitable  accident, 
it  cannot  be  returned.  In  such  cases,  the 
maedj  is  an  action  of  damages  at  the  instance 
of  the  party  prejudiced  against  the  party  by 
■hose  fault  or  negligence  the  process  has 
gone  smimng.  Where  an  attempt  is  made 
U  enforce  a  process  caption  under  such  cir- 
(DMilances,  relief  may  be  applied  for  by  note 
«f  BKpension.  In  the  inferior  courts  process 
options  are  issued  by  the  inferior  judge,  on 
tlie  application  of  the  clerk  of  court.  lu  many 
inferior  courts,  howerer,  an  order  of  court, 
Btking  it  imperative  on  a  procurator  to  re- 
tom  tbe  process  under  an  award,  has  in  most 
ttM  mperaeded  recourse  to  a  caption  ;  Bar- 
dag't  Sker.  Court  Prae.  p.  331;  Barclay's 
Jutittef  Peace,  h.t.  See  also  A.5,  IKA  J»(y 
18*8,6  34,  104;  A.S.  lOlh  July  1839,  5 
159 ;  Pajon  v.  HonbvrgA,  1835,  13  S.  471. 

Cqtive.  All  actions  against  a  prisoner 
iik«B  by  the  enemy  stop  till  his  return  ;  but 
neeution  by  homing  may  proceed  against 
bin.  A  ransomed  hostage  is  entitled  to  the 
■ages  during  his  captivity  which  he  would 
hivB  been  receiving  on  board  ship;  and 
«<reD  a  Bailor  who  receives  no  wages  is  en- 
liUed  U)  a  sum  m  toktium.  The  owners  of 
tl>e  ship  are  bound  in  every  case  to  procure 
Ih*  immediate  release  of  a  hostage,  and  in- 
dnsnifj  him  for  his  losses.  Broum't  Syn.  h.  t. 

Capture.  The  jurisdiction  in  all  matters 
nlstire  to  prize  and  capture  in  war,  and  the 
toBdemnation  of  ships,  is  now  exclusively 
letted  in  the  High  Court  of  Admiralty  of 
Knglaad.  The  principles  of  capture  were, 
Ihat  two  powers  at  war  had  a  right  to  make 
pHie*  of  the  ships,  goods,  and  eiTects  of  each 
other  npoD  the  high  seas.  The  goods  of  an 
tmmj  on  board  the  ship  of  a  friend  might  be 
tsken.     The  goods  of  a  friend  on  board  the 
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ship  of  an  enemy  ought  to  be  restored.  Con- 
traband goods  going  to  the  enemy,  though  the 
iroperty  of  a  friend,  might  be  taken.  Stair, 
i.  ii.  t.  2.  In  Jfr  Jfors"*  Notet,  p.  clii.,  will 
be  found  cited  a  number  of  authorities  upon 
this  point,  and  a  view  of  the  principles  of  re- 
prisiUB,  extracted  from  the  Report  of  Sir 
George  Lee. 

On  the  28th  of  March  1854  war  was  de- 
clared against  Russia,  and  the  London  Ga- 
zette of  that  date  contained  a  declaration 
statingthat  it  was  impossible  for  Iler  Majesty 
to  forego  the  exercise  of  her  right  of  seizing 
articles  contraband  of  war,  and  of  prevent- 
ing neutrals  from  bearing  the  enemy's  des- 
patches, and  that  she  must  maintain  the 
right  of  a  belligerent  to  prevent  neutrals 
from  breaking  any  effectual  blockade  which 
might  be  established  with  an  adequate  force 
against  the  enemy's  forts,  harbours,  and 
coasts,  but  that  Her  Majesty  would  ,waiTe  the 
right  of  seizing  enemy's  property  laden  on 
board  a  neutral  vessel  unless  it  be  contraband 
of  war.  The  declaration  further  stated,  that 
it  was  not  Her  Majesty's  intention  t«  claim 
the  confiscation  of  neutral  property  not  being 
contraband  of  war  found  on  board  enemy's 
ships,  and  that  being  anxious  to  lessen  aa 
much  as  possible  the  evils  of  war,  and  to  re- 
strict its  operations  to  the  regularly  orga- 
nized forres  of  the  country,  it  was  not  Her 
Majesty's  present  intention  to  issue  letters  of 
marque  for  the  commissioning  of  privateers. 
The  right  of  seizing  enemy's  property  on 
board  a  neutral  vessel  had  always  before  been 
uniformly  maintained  by  England.  The 
Treaty  for  the  re-establishment  of  Peace  was 
signed  on  March  30,  1856.  After  the  Treaty 
was  signed,  additional  conferences  were  held 
at  Paris  by  the  plenipotentiaries  of  the  dif- 
ferent countries,  and  at  the  meeting  of  April 
14,  1866,  they  adopted  the  following  declara- 
tion : — "  1.  Privateering  is  and  remains  abo- 
lished. 2.  A  neutral  flag  covers  an  enemy's 
goods,  with  the  exception  of  contraband  of 
war.  3.  Neutral  goods,  with  the  exception 
of  contraband  of  war,  are  not  liable  to  capture 
under  an  enemy's  flag.  4.  Blockades,  in 
order  to  be  binding,  mnst  be  effectual, — that  is 
to  say,  maintained  by  force  suflicient  to  pre- 
vent effectually  access  to  the  coast  of  the 
enemy."  This  declaration  was  adopted  on 
the  consideration  "  that  maritime  law  in 
time  of  war  had  long  been  the  subject  of 
deplorable  disputes,  and  that  the  uncertainty 
of  the  law,  and  of  the  duties  in  such  a  matter, 
gave  rise  to  differences  of  opinion  between 
neutrals  and  belligerents  which  might  occa- 
sion serious  difficulties  and  even  conflicts." 

Carrier;  a  person  who  holds  himself  out 
t«  the  public  as  willing  to  undertake  for  hire 
the  conveyance  of  goods  from  one  place  to 
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ftnothflr.  The  Roman  edict,  Nautee,  eaupo- 
net,  ttahularii,  which  imposed  a  liability  on 
shipmasters,  innkeepers,  and  etablers,  for 
goods  intrusted  to  them,  majr  be  considered 
as  part  of  the  common  law  of  Scotland  ;  and 
the  principle  of  the  edict  has  been  extended 
to  the  case  of  carriers  by  land  as  well  as  by 
water.  No  distinction  will  be  made  on  ac- 
connt  of  the  description  of  vehicle  employed; 
and  the  owners,  whether  of  waggons,  carts, 
mail-coaches,  or  stage-coaches,  will  be  titihle 
to  make  good  any  losses  happening  to  the 
goods  while  in  their  custody,  and  until  they 
are  delivered  agreeably  to  their  address;  the 
rule,  founded  on  coosidcrations  of  public 
policy,  being,  that  a  person  who  holds  him- 
aelf  out  as  willing  to  perform,  for  hire,  this 
sort  of  service,  thereby  incurs  an  universal 
responsibility.  Such  persons  are  liable  to  the 
fullest  extent  for  their  servants  and  others 
employed  by  them.  The  carrier's  engage- 
ment, however,  is  not  understood  to  bind  him 
to  deliver  the  goods  beyond  the  place  to 
which  he  plies,  unless  he  undertakes  to  do 
so;  and,  at  common  law,  he  is  not  responsible 
for  losses  arising  from  the  act  of  God,  or  of 
the  King's  enemies.  See  Stair,  B.  i.  tit.  9, 
5;  Mr  Mor^t  Nota,  p.  Ivii ;  Enk.  B.  iii. 
tit,  1,  5  29 ;  and  BeWg  Com,  i.  p.  203,  445. 
461,  ti  geq.;  Bell's  Frine.  4th  edit.  arts.  158, 
tt  teg.  235,  369 ;  Blisk's  Appeal  Cases,  i.  680 ; 
Browji  on  Sate,  pp.  367,  467,  493,  542  ; 
Broviii'i  Symp.  pp.  1411,  1521 ;  Shaw's 
Digest;  Jurid.  Sti/kt,  2d.  edit.  vol.  iii.  p. 
82  ;  Sume,  i.  57,  65 ;  15  S.  693.  See  also 
i^(Ut<:  Carriages. 

The  act  li  Geo.  IV.,  and  1  Will.  IV.,  cap. 
66  (1830),  was  passed  for  the  more  effec- 
tual protection  of  mail -con  tractors,  stage- 
coach proprietors,  and  other  common  carriers 
for  hire,  against  the  loss  of  or  injury  to  par- 
cels or  packages  delivered  to  them  for  con- 
veyance or  custody,  the  value  and  contents  of 
which  had  not  heen  declared  to  them  by  the 
owners.  By  this  act  common  carriers  are 
not  liable  for  the  loss  of  gold  and  silver  coin, 
or  gold  or  silver  in  a  manufactured  or  un- 
manufactured state,  precious  stones,  jewellery, 
bank-notes,  iic,  iic,  above  the  value  of  L.  10, 
unless  their  nature  and  value  is  declared 
when  delivered,  and  an  increased  charge  ac- 
cepted by  the  owner.  See  act  for  its  various 
provisions.  The  act  17  and  18  Vict.,  c.  31 
(1854),  provides  for  the  better  regulation  of 
the  traffic  on  railways  and  canals.  By  this 
act  A  railway  or  canal  company  is  declared 
to  be  liable  for  neglect  or  default  in  the  car- 
riage of  goods,  notwithstanding  any  notice, 
condition,  or  declaration  made  by  the  com* 
pany  to  the  contrary,  or  anywise  limiting 
their  liability.  A  company,  however,  is  not 
to  be  liftble  for  low  of  or  injury  to  a  horse 
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beyond  L.50,  or  for  any  neat  cattle  beyond 
L.15  per  head,  or  for  any  sheep  or  pigs  b&- 
yond  h.2  per  head,  unless  the  value  is  de- 
clared, and  extra  payment  made.  The  proof 
of  the  value  of  the  animals,  articles,  or  goods 
lost  or  injured,  lies  on  the  person  claiming 
compensation.  No  special  contract  between 
a  company  and  other  party  is  binding  unless 
the  same  be  signed  by  such  party,  or  the 
person  delivering  the  articles  for  carriage. 

Carrooata ;  a  plonghgate,  as  much  land  as 
may  be  ploughed  and  laboured  within  year 
and  day  by  one  plough,  synonymous  with  a 
hide  of  land.     Skene,  A.  t. 

Carta,  externa,  or  extenta ;  a  charter  con- 
taining a  disposition  of  lands  with  certain 
meithes  and  marches, otherwise  caliedabound- 
ing  charter,     Skene,  h.  t, 

CbW8.  In  the  Court  of  Senion  a  case  ia 
a  written  argnament  on  the  merits  of  a  cause. 
According  to  the  judicature  act,  the  case 
must  commence  with  a  copy  of  the  closed  re- 
cord ;  and  each  ground  of  law,  or  plea  stated 
in  the  record,  must  be  separately  argued  in 
the  case  ;  6  Ge«.  IV.,  e.  120,  §  22  ;  but  this 
regulation  has  not  been  strictly  observed  in 
practice.  Cases  could  formerly  be  ordered 
either  by  the  Lord  Ordinary,  or  by  the  Inner- 
House  ;  and  in  practice  they  usually  were 
ordered  in  all  causes  of  intricacy  or  difficulty. 
Now  it  is  no  longer  competent  to  a  Lord 
Ordinary  to  direct  cases,  or  minutes  of  de- 
bate, or  other  written  argument,  to  be  pre- 
pared by  the  parties,  whether  for  the  use  of 
himself  or  of  the  Inner-House ;  but  he  may, 
at  any  time  after  hearing  parties  on  a  closed 
record,  take  such  cause  on  report  to  the  In- 
ner-House without  cases  or  minutes  of  de- 
bate;  13  and  14  Viet.,  c,  36,  5  14.  The 
interlocutor  making  the  order  for  cases  ap- 
points the  mutual  cases  to  be  lodged,  inter- 
changed, revised,  and  re-lodged  within  a 
certaiu  limited  time.  The  cause  must  bo 
argued  in  the  case  strictly  as  it  appears  in 
the  closed  record  ;  and  if  facts  not  set  fortli 
in  the  record  are  founded  on  in  the  argument, 
the  case  will  be  ordered  to  be  withdrawn, 
and  a  proper  one  lodged.  The  cases  are 
printed  and  boxed  to  the  Court  in  the  naaal 
way.  See  6  Geo.  IV.,  c.  120,  §$  16, 22 ;  A.  S. 
WthJuly  1828,  §§ 62, 63, 64, 107, 65 ;  SAatuT* 
Prae.  pp.  339,  et  teg.,  and  S60.  See  Record. 
Ree'.aiming  Note.     Default.     Appeal 

Caah-Aooonnt    See  Bank  Credit. 

Castles.     See  Foriaiices. 

Canialties  of  Bi^teriori^.  The  caanaltiaB 
ofsuperiority  are  certain  emoluments  arising  to 
the  superior,  which,  as  they  depend  on  naoer- 
tain  events,  are  termed  catttalties.  The  caa«tal- 
tiea  proper  to  ward-' i  a  Id  ing,  while  itaubaiatad, 
were  Ward,  Reeo^tlion,  and  Marriage  (mo 
these  titles,  also  Ward^uMing).    The ml 
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tiei  connnon  fa>  all  boldiogs  are  Nm-«uliy, 
i^,  Dwiamaiion,  Purprature,  and  Liferent 
adMl.  (See  these  titles.)  The  superior  U 
Hcnred  in  his  duties  and  casualties  by  his 
on  charter  and  taaine.  They  t'onn  a  dtbitwa 
fmdi  preferable  to  the  vassal's  creditors,  and 
Bi;  be  made  effectual  by  poinding  of  the 
groond.  They  form  also  a  personal  claim 
igiiott  the  vassal.  This  preference  is  not 
eoafioed  to  arrears  or  current  feu-duties,  but 
tilends  to  non-entry  and  relief  duties,  and  to 
tbeeoDipaaition  for  singular  successors.  iSlai'r, 
Kii.  tit.  4,  §  1,  <t  i«j. ;  Er»k.  Prine.  12th  edit. 
157,  270;  Bell'i  Com.  i.  23,  26;  ii.  p.  27; 
Mt  Prine.  4th  edit.,  arts.  703,  «t  ttq.,  729, 
862 1  Smdford  on  Bntaih,  p.  359  ;  Sandford 
t*  Htrili^le  Suecettioa,  vol.  ii.  p.  186  ;  Broom's 
Spop.  pp.  955,  1538 ;  Ross't  Leet.  ii.  255, 
302,  377  ;  Menziet"  Lectura. 

Ctnol  Homieidfl ;  takes  place  vhen  death 
ii  aetidentally  occasioned  by  a  pervon  lawfully 
employed,  meaning  harm  to  no  one,  and  using 
sU  ordinary  and  reasonable  caution,  Hume, 
i  191 ;  Aliton,  144  ;  SUele,  70.     See  Somt- 

Cam  Ami— '^''«  In  an  action  for  prov- 
ing the  tenor  of  adeed  or  other  writing  which 
his  been  lost,  it  is  oeceBsary  to  condescend 
ipen  the  particular  accident  by  which  the 
docmneot  was  lost  or  destroyed,  or  at  least  to 
gite  some  satisfactory  explanation  of  the 
■utoner  in  which  the  loss  has  happened.  In 
teehmcal  language  this  accident  b  termed  the 
taut  amiitionu.  The  general  rules  as  to  the 
necesuty  of  libelling  and  proving  the  eaitu 
■■uMMtt  are  the  following: — When  the 
writ  is  SQch,  that,  upon  payment  or  satisfac- 
tion, the  debtor  is  usually  content  with  ita 
re-delivery,  e.g.,  a  bill  or  promissory  note,  e 
special  eunu  amunonit  must  be  clearly  estab- 
liiiied.  Bat  where,  on  the  other  hand,  thr 
writ  is  not  of  a  mere  temporary  nature,  but 
intended  for  preservation,  as  a  right  to  lands, 
or  where  it  is  usoal  to  take  a  separate  dis- 
charge of  an  obligation,  the  Court  will  sus- 
tain a  more  general  statement  of  the  eatm 
mmiMu't;  see  Waiier  v.  Block,  1852,  14  D. 
362 ;  DiduoH  on  EBtdenei,  p.  663 ;  S<atV,  B. 
iv.  tit.  32,  5  4,  et  te^.;  Mr  Mart's  Notes,  p. 
eceliixvi. ;  Bankton,  iv.  29  ;  Shand't  Practice, 
p.  832.    See  Tenor,  Action  for  proving  of. 

Gatalk ;  when  used  in  the  old  law-booke 
ef  Scotland,  this  word  is  synonymous  with 
the  English  law  term  chattel,  and  is  applied 
to  all  moveable  goods  and  gear.     Stene,  h.  t. 

btchpole.  In  EngUnJ,  sheriff's  officers 
are  so  called.     TonUUu'  Diet.  k.  t. 

Cathadrol.  The  church  where  the  bishop 
had  his  <we  was  styled  the  cathedral. 

CaOialict.     See  Roman  CathoUe. 

Cttholio  Creditor.  A  catholic  or  universal 
creditor  is  a  creditor  whose  debt  is  secured 
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over  several  sabjects,  or  over  the  whole  sab- 
jects  belonging  to  his  debtor ;  as,  for  eiample, 
one  who  has  heritable  securities  over  two  or 
estates  for  the  same  debt.  Such  a  cre- 
ditor is  bound  to  claim  his  debt  according  to 
certain  equitable  rules,  and  is  not  entitled  to 
his  light  so  as  to  injure  unneces- 
sarily the  claims  of  secondary  creditors.  Thus, 
if,  as  he  may,  he  draw  his  whole  debt  from 
one  of  the  subjects,  he  must  assign  hissecurity 
to  the  secondary  creditors  on  the  subject  from 
which  be  hat  drawn  payment,  to  the  effect  of 
enabling  them  to  draw  a  proportional  part  of 
the  debt  from  the  other  subjects  over  which 
the  catholic  security  extended.  Sut  where 
a  catholic  creditor,  secured  over  two  estates, 
OD  each  of  which  there  is  a  secondary  secu- 
rity, has  hona  fide  purchased,  or  otherwise 
acquired,  right  to  one  of  these  secondary  seou- 
rities,  it  is  held  (although  the  soundness  of 
the  opinion  hat  been  doubted)  that  the  ca- 
tholic creditor,  in  these  circumstances,  is  not 
bound  to  assign  to  the  prejudice  of  the  se- 
condary security  he  has  thus  acquired,  bnt 
that  he  may  draw  payment/rom  one  of  flie  sub- 
jectsover  which  thecathoIicsecurityeiteDds,  so 
as  to  leave  the  other  free  to  the  operation  of 
the  secondary  security  over  the  other  to  which 
he  has  acquired  right.  It  has  also  been  lield 
that  a  catholic  creditor,  before  the  bank- 
ruptcy of  his  debtor,  may  renounce  his  se- 
curity over  one  of  the  subjects,  reserving  bis 
claim  for  the  whole  debt  gainst  the  other, 
although  it  should  happen  that  the  subject 
to  which  he  has  so  restricted  hir  security  is 
burdened  with  a  secondary  security,  the  cre- 
ditor in  which,  of  course,  suffers  by  the  re- 
striction ;  Edie  and  Laird,  tie.,  29th  June 
1793,  Fac.  Coll.,  Mor.  p.  3403.  Where  the 
sabjects  over  which  the  catholic  security  ex- 
tends belong  to  two  different  persons,  one  of 
whom  is  principal  and  the  other  cautioner, 
the  catholic  creditor,  who  has  drawn  payment 
from  the  subject  of  the  principal  debtor,  can- 
not be  required  to  assign  so  as  to  enable  a 
secondary  creditor  on  the  principal's  estate  to 
claim  upon  that  of  the  cautioner  ;  and  if  the 
catholic  creditor  has  drawn  bis  debts  from 
the  cautioner's  estate,  the  cautioner  is  entitled 
to  an  assignation,  so  as  to  enable  him  to 
operate  full  relief  from  the  estate  of  the  prin- 
cipal debtor.  See  Ersk.  B.  ii.  tit.  12,  $66  ; 
Beil't  dm,  ii.  523,  et  teg.;  Kamei"  Frinc.  of 
Equitt/,  vol.  I.  p.  124,  et  seg.;  Ibid.  (1825), 
80-2  ;  Brown's  St/nop.  h.  t. ;  Shaw's  Digest. 

In  the  ct,w  of  Littl^ohn  v.  Black,  13th  Dec. 
1865;  18  D.207,  part  of  the  sequcBtrattd 
estate  of  a  bankrupt  consisted  of  some  heri- 
table property  and  three  ships.  One  credi- 
tor had  a  primary  Gecurity  over  both  the  he- 
ritage anil  the  ships.  Another  creditor  had 
a  secondary  security  over  the  heritage  only ; 


143 


CAT 


kfld  tb«  question  raised  was,  whether  the  se- 
condary creditor  was  entitled  to  iDsitt  that 
the  catholic  creditor  should  make  good  his 
debt,  in  the  first  instance,  oat  of  the  price  or 
the  ships,  and  should  not  except  under  de- 
duction of  what  ma;  thus  be  realised,  attempt 
to  make  good  any  portion  of  his  debt  ont  of 
the  heritage,  so  as  to  leare  the  latter,  in  so 
far  as  not,  required  for  payment  of  the  ca- 
tholic creditor,  available  for  the  claims  of  the 
secondary  creditor.  The  Court  decided  in 
favour  of  the  claim  of  the  secondary  creditor, 
and  farther  held  that  the  attachment  effected 
by  the  sequestration  in  favour  of  the  trustee 
did  not  disturb  the  respective  relations 
rights,  legal  and  equitable,  of  the  catholic 
and  secondary  creditors,  but  that  these  re- 
mained as  they  stood  at  the  date  of  the  se- 
questration, and  that  the  trustee  took  the 
bankrupt  estate  tantum  ettaUaa  it  stood  in 
the  bankrupt  himself  at  the  date  of  the  seques- 
tration. Lord  Justicb-Obkbral  observed, 
**  In  the  ordinary  case  of  a  Catholic  creditor, 
i-t.,  a  creditor  holding  security  over  two 
■objects,  and  another  creditor  holding  a  post- 
poned secarity  over  one  of  them,  there  can 
be  no  doubt  that  the  catholic  creditor  isentit- 
led  tooperatepayment  ontof  thetwo  subjects 
as  he  best  can  for  his  own  interest ;  but  he  is 
not  entitled,  arbitrarily  or  nimiously,  to  pro- 
oeed  in  such  a  manner  ai  to  injure  the  second- 
ary creditor  without  benefiting  himself,  as, 
for  instance,  capriciously  to  take  his  pay- 
ment entirely  out  of  the  anbjecta  over  which 
there  is  a  second  security,  and  thereby  to  ex- 
haust that  subject  to  the  detriment  of  the  se- 
cond creditor,  leaving  the  other  subject  of  his 
own  security  nnaffectAd  or  unexhausted.  The 
second  creditor  will  be  protected  against  a 
proceeding  so  contrary  to  equity,  and  the  pri- 
mary creditor  will  be  compelled  either  to 
take  his  payment  out  of  that  one  of  the  sub- 
jects in  which  no  other  creditor  holds  a  spe- 
cial interest,  or  to  assign  bis  right  to  the  se- 
cond creditor  from  whom  he  has  wrested  the 
only  subject  of  his  security.  But  other  inte- 
rests may  come  into  play  so  as  to  affect  ma- 
terially the  right  of  this  secondary  creditor 
to  control  the  primary  creditor.  These  other 
interests  may  be  brought  into  existence  by 
the  voluntary  act  of  the  common  debtor.  He 
may  grant  to  a  third  creditor  a  second  secu- 
rity over  that  one  of  the  subjects  which  is 
not  already  conveyed  directly  to  the  second 
creditor ;  and  if  he  does  bo,  the  security  so 
given  to  that  third  creditor  acting  in  bond 
fid»  will  be  valid.  There  will  then  be  three 
creditors  interested  in  the  two  subjects,  the 
rule  in  such  a  case  is,  that  the  catholic  cre- 
ditor must  use  his  right  fairly  as  between 
the  two  secondary  creditors,  and  not  use  it 
BO  as  to  benefit  anfairly  one  of  them  to  the 
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prejudice  of  the  other.  His  debt  mnii  b« 
paid  proportionally  ont  of  the  two  iubjecto. 
Priority  of  date  is  of  no  consequence  aa  be- 
tween the  two  secondary  creditors.  The  ef- 
fect, then,  of  another  secondary  creditor  being 
brought  into  the  field  is  to  diminish,  or  it 
may  be  to  destroy,  in  great  measure,  the  t»- 
lue  of  the  control  which  the  earliest  aeeond- 
ary  creditor  at  one  time  had  over  the  pro- 
ceedings of  the  catholic  creditor.  The  eqait; 
which  supported  him  when  there  was  do 
other  interest  in  the  way  is  no  longer  free  to 
act  to  the  same  extent  in  his  favour.  The 
granting  to  a  third  creditor  a  second  security 
over  that  one  of  the  snbjects  which  was  con- 
veyed and  directed  to  the  second  creditor  ta 
a  voluntary  act  of  the  common  debtcH",  by 
which  the  position  of  the  secondary  cre«iitor 
maybemateriatlyaffected.  Whether  the  same 
result  would  be  brought  about  by  the  bo»- 
tile  act  of  another  creditor  adjudging  the 
subjects  for  debt,  has  not,  I  believe,  been  de- 
cided; but  I  see  strong  grounds  for  contend- 
ing that  the  same  results  might  follow  in 
that  case.  In  the  present  case,  nothing  to- 
Inntary  was  done  by  the  common  debtor  to 
affect  the  right  of  the  secondary  creditor,  nor 
did  any  third  creditor,  by  diligence,  attach 
the  ships  so  as  to  acquire  for  himself  a  secu- 
rity over  them.  But  the  bankruptcy  occur- 
red  ;  and  the  question  comes  to  be,  Whether 
the  statutory  right  and  interest  which  the 
trnistee  so  acquired  In  the  ships  is  such  aa  to 
interfere  with  the  right  which,  but  for  that 
statutory  interest,  would  have  unquestionably 
belonged  to  the  secondary  security  over  the 
land.  Inotherwords,  has  the  bankrupt  statute 
placed  the  trustee,  as  regards  the  matter  in 
question,  in  the  same  favourable  position  that 
would  have  been  occupied  by  the  holder  of  a 
second  security  over  the  ships.  In  this  qaes- 
tion  I  have  given  all  the  consideration  I 
could,  and  I  have  come  to  the  conclusion  that 
the  trustee  does  not  occupy  that  position  with 
reference  to  the  subjects  of  the  securities  in 
question.  The  general  object  of  the  statute 
was  to  preserve,  as  far  aa  possible,  all  right* 
and  interests  in  the  position  in  which  they 
stood  the  moment  before  bankruptcy,  and  to 
give  them  the  same  effect  to  which  they  were 
then  entitled.  To  effectuate  that  object  the 
statute  ousted  the  bankrupt,  and  tranaferred 
the  estate  to  a  trustee.  It  put  a  stop  to  all 
races  to  diligence  then  in  process;  but  it  ab- 
stained from  disturbing  any  securities  or  pre- 
ferences honestly  obtained  and  lawfully  com- 
pleted. According  to  the  nature  of  such  ae- 
curities  or  preferences,  it  expressly  saved 
them.  I  think  it  follows  from  this,  that  the 
same  event  which  in  this  case  disabled  and 
ousted  the  bankrupt,  and  called  into  existence 
the  trustee,  gave  stability  uid  permanency  to 
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As  uteeedent  lecnritiBS  and  intereste  effect- 
ing the  kod  and  the  ships,  with  all  the  rights 
ud  qoftlitiee  belonging  to  these  Becurities 
u  ^ej  then  stood.  I  do  not  see  in  the  sta- 
tBte  ujrtbing  which  gives  to  the  trutee  the 
dimeter  of  the  holder  of  a  seoond  secnrit; 
ont  the  ships,  or  which  givea  to  him  the 
thancter  of  the  bolder  of  &  secaritj  at  all. 
Ht  ia  a  statatory  transferee  for  a  particular 
purpose.  His  title  is  unifersal,  and  he  takes 
the  estate,  sabject  to  all  qualities  and  condi- 
tioDiits  »t  the  moment  of  bankruptcy.  The 
HTiiigwordsatthe  end  of  the  7Sth  section  ap- 
ftK  important :  '  subject  always  to  such  pre- 
ftraUe  securities  as  existed  at  the  date  of  the 
Mqnestratioo,  and  are  not  null  or  reducible.' 
The  tnittee  in  the  present  case  took  the  es- 
taU  of  the  bankrupt  subject  to  the  debts  and 
•eniritieg,  with  all  their  qualities,  as  they 
ttood  at  the  date  of  the  sequestration.  The 
demsod  of  the  secondary  creditor  ia  nothing 
■ere  than  that  effect  sliall  be  given  to  this 
^ulitj  of  his  security  in  the  distribution  oi 
theetUte." 

Catluviiu,  GaUtmut;  a  word  used  in  an- 
cient legal  pbraaeolt^y,  the  precise  import 
of  Bhich  seems  to  be  unknown.  A  fine  of 
ooe  MlWiM  was  equivalent  in  T&lue  to  nine 
(OTL     SteM,  h.  t. 

Cai^M,  Caipet,  and  Carriet ;  a  word  used  in 
old  aels  of  Parliament  to  signify  a  gift,  such 
SI  a  horse  or  any  other  article,  given  to  a 
poTarfal  neighbour  or  chief,  in  return  for 
hia  protection.  It  seems  to  have  been  some- 
thing of  the  nature  of  blade  maiU.  SkeTie,  h.  t. 

Cum  Seumtin.  Where  a  witness  testifies 
to  s  &et  which  is  the  resnlt  of  reason  exer- 
OKd  upon  particular  circnm stances,  his  rea- 
•ou  for  drawing  that  conclusion  are  of  im- 
portsoce  for  the  pnrpose  of  ascertaining  whe- 
ther hisconcluaion  was  correct.  This  is  par- 
tienlarlj  true  with  regard  to  all  questions  of 
ikill  and  science.  SUaHe  on  Evidence  ;  Di(k- 
•»«  «  Kvidenee, 

Ctntunaiy ;  is  that  obligation  by  which  a 
partj  becomes  surety  for  another ;  or,  ac- 
eording  to  Stair's  definition,  it  is  "the  pro- 
hIk  or  contract  of  one,  not  for  himself,  but 
for  snother."  A  probative  writing  is  essen- 
tiil  to  the  constitution  of  a  cautionary  obli- 
gation. Where,  however,  ret  inltrvmttns  has 
fvllowed  on  an  imprabative  document,  and 
Bsttenare  no  longer  entire, the  improbative 
dodunent  will  be  held  sufficient  to  constitute 
tb  obligation  ;  Bmen  y.  Campbell,  28th  Nov. 
1794,  M,  17058,  and  Sineiair  v.  Sinclair,  3d 
Peb.1795;  £«U,  140.  See  also,  ^fo^s'j  L.  C, 
roL  iii.  p.  20,  and  the'case  of  Church  of  Eng- 
^Mi  Lift  Amnmt  Co.  v.  Hodgtt,  12th  Feb. 
1S57, 19  D.  414.  Formerly  it  was  the  law, 
that,  althongb  a  cantiouary  obligation  must 
b*  tonstitated  by  a  probative  document,  that 
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rnle  suffered  an  exception  when  the  caution- 
ary obligation  was  undertaken  at  the  same 
time  with  a  principal  obligation,  which  ob- 
ligation was  itself  one  that  could  be  estab- 
lished by  witnesses.  In  such  a  case  it  was 
held  that  the  cautionary  obligation  might  be 
proved  by  witnesses  also.  See  Carntlhert  v. 
BtU,  13th  Nov.  1812,  and  Rhyad  v.  Mackmzie, 
20th  Feb.  1616.  Also  Rot^,  L.  C.  v.  3,  p.  20. 
The  law  in  this  respect,  however,  has  been 
altered  by  the  Mercantile  Law  Amendment 
Act  for  Scotland,  19  and  20  Vict.,c.  60, 1856, 
which  enacts,  that  all  cautionary  obligations 
shall  bo  in  writing,  and  subscribed  by  the 
person  undertaking  them,  or  by  some  person 
duly  authorized  by  him. 

A  simple  cautioner,  or  adpromitior,  as  he 
was  termed  in  the  Roman  law,  is  one  who 
binds  himself  as  cautioner  with  the  principal, 
far  the  greater  security  of  the  creditor.  Such 
a  cautioner  was  formerly  entitled  to  the  be- 
nefit of  discussion  ;  that  is,  he  was  entitled 
to  insistthat  the  principal  debtor  be  discussed, 
by  the  eiecntioD  of  diligence  both  against  bis 
person  and  property,  before  the  cautioner 
was  called  upon  to  satisfy  the  debt  or  obli- 
gation (see  Beitcficium  Ordinti).  This,  bow- 
ever,  has  been  altered  by  the  Mercantile  Law 
Amendment  Act,  which  declares  that  it  shall 
not  be  necessary  for  the  creditor,  to  whom  a 
cautionary  obligation  has  been  granted,  to 
discuss  or  do  diligence  against  the  principal 
debtor  before  calling  on  the  cautioner  for 
payment  of  the  debt  to  which  the  cautionary 
obligation  refers,  but  that  it  shall  be  compe- 
tent for  him  to  proceed  against  the  principal 
debtor  and  the  cautioner,  or  against  either 
of  them,  and  to  use  all  action  or  diligence 
agunst  both  or  either  of  them,  which  may 
be  competent.  There  is  nothing,  however, 
to  prevent  a  cautioner  from  stipulating  in 
the  document  constituting  his  cautionary 
obligation,  that  the  creditor  shall  be  bound, 
before  proceeding  against  him,  to  discuss  and 
do  diligence  against  the  principal  debtor; 
and  a  provision  to  this  effect  is  contained  in 
the  statute.  There  is  another  description  of 
cautioner,  who  was  termed  in  the  Roman  law 
expromissor.  Such  a  cautioner  comes  under 
a  distinct  and  separate  obligation,  in  which 
he  is  himself  the  principal,  having,  however, 
claim  of  relief,  as  mandatory  or  negotiator 
for  another.  A  cautioner  of  this  description 
had  not  the  benefit  of  discussion.  Cautioners 
are  frequently  taken  bound,  conjunctly  and 
severally,  or  as  full  debtors,  with  the  princi- 
pal, in  which  case  both  parties  are  liable  tn 
solidam.  Where  there  is  more  than  one 
cautioner,  bound  simply  as  such,  and  not 
Jointly,  each  of  them  is  liable,  in  the  first 
inslance,  only  for  his  own  share,  if  the  sub- 
ject of  the  obligation  be  divisible,  unless. 
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from  the  insolvency  of  the  other  cantion- 
ers,  the  creditor  cannot  recover  from  them. 
See  Beiteficium  Divisionu. 

It  follows,  from  the  natnre  of  the  obliga- 
tion, that  a  caationer  who  has  paid  the  debt 
has  an  action  ex  mandato  against  the  princi* 
pal  for  relief;  and  for  this  purpose  he  is  en- 
titled to  demand  an  assignation  fi-om  the  cre- 
ditor, not  onlj  of  the  debt  and  whole  dili- 
gence, but  also  of  any  other  securities  held 
by  the  creditor ;  and  should  this  claim  of  re- 
lief be  cut  off  by  any  proceeding  on  the  pai-t 
of  the  creditor,  the  cautioner  is  thereby  libe- 
rated from  bis  obligation.  The  cautioner's 
claim  is  for  relief  from  the  principal  obliga- 
tion, with  the  interest  and  expenses  paid  by 
him ;  bnt  ander  this  claim  be  is  not  entitled 
to  include  the  expense  of  diligence  against 
himself,  because  he  ought  to  have  paid  with- 
out diligence.  The  cautioner  is  entitled  to 
sue  the  principal  debtor  for  relief  from  the 
cautionary  obligation,  even  before  payment : 
Itl,  Where  the  debtor  is  taken  bound  to 
deliver  the  cautionary  obligation,  cancelled 
at  the  same  term  at  which  he  is  bound  to  pay 
the  creditor,  and  where  the  term  of  payment 
is  past,  because  in  that  case  the  caationer  is 
as  fully  entitled  to  insist  for  implement  of  the 
obligation  as  the  creditor  himself  is.  2d, 
Where  the  principal  debtor  is  veryem  ad  ino- 
piam,  the  cautioner  may  attach  his  funds  for 
his  relief,  before  either  payment  or  distress. 
3d,  If  the  cautionary  obligation  be  condi- 
tional, and  may  be  long  pendent,  the  cau- 
tioner will  be  allowed  to  adjudge  in  security, 
although  there  have  been  nopreviousdistress, 
under  the  qualification  that  no  execution 
shall  follow  on  the  decree  uutil  distress. 
Where  an  additional  cautioner  is  interposed, 
and  becomes  bound  in  a  separate  deed,  as  in 
a  bond  of  corroboration,  it  has  been  ques- 
tioned whether  the  new  cautioner  has  a  total 
relief  against  the  original  cautioners,  or  a 
proportional  relief  only.  The  rule  seems  to 
be,  that  if  the  new  cautioner  have  become 
bound  ou  behalf  of  the  former  cautioners,  he 
will  be  entitled  to  claim  a  total  i-elief  from 
them.  If  be  is  intorponed  solely  on  account 
of  the  principal  debtor,  he  will  be  entitled 
to  a  proportional  relief  only,  precisely  as  if 
he  had  become  bound  along  with  the  original 
cantiooers.  Sntr'tonv.  .Vi'Uar,  l&th  Nov.  1792, 
Fae.  CoU.,  Mot.  p.  2138.  See  3  Rott,  L.  C. 
28. 

Extrajudicial  cautioners  faave  the  benefit 
of  a  limitation  or  prescription  of  their  obli- 
gation. This  was  introduced  by  the  act 
1695,  c.  5,  which  provides  that  no  person 
binding  and  engaging  for,  and  with  another, 
conjunctly  and  severally,  in  any  bond  or  con- 
tract for  sums  of  money,  shall  be  bound  for 
the  said  sums  longer  than  seven  years  after 
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the  date  of  tho  bond ;  but  that,  from  and  after 
the  said  seven  years,  the  said  cautioner  shall 
be  eo  ipso  free  of  his  caution ;  and  that,  who- 
ever is  bound  for  another,  either  as  express 
cautioner,  or  as  principal,  or  as  co- principal, 
shall  be  understood  to  be  a  cautioner,  and  to 
have  the  benefit  of  this  act,  provided  that  lie 
have  either  clause  of  relief  in  the  bond,  or  a 
bond  of  relief  apart  intimated  personally  to  the 
creditor  at  his  receiving  of  the  bond,  without 
prejudice  to  the  true  principals  being  bound 
in  the  whole  contents  of  the  bond  or  contract ; 
as  also  of  the  said  cautioners  being  still  bonnd 
conform  to  tbe  torms  of  the  bond,  within  the 
said  seven  years,  as  before  the  malting  of  this 
act :  As  also,  providing  that  what  legal  dili- 
gence by  inhibition,  homing,  arrestment,  ad- 
judication, or  any  other  way,  shall  be  done 
within  the  said  seven  years,  by  creditors 
against  their  cautioners,  for  what  fell  dne  in 
that  time,  shall  stand  good,  and  have  coarse 
and  effect  after  the  expiring  of  the  seven 
years,  as  if  this  act  had  not  been  made.  The 
limitation  introduced  by  this  statate  does  not 
extend. — Itt,  To  a  letter  of  credit  or  of  gua- 
rantee in  a  mercantile  transaction,  when  it 
is  not  accompanied  with  any  obligation  of 
relief  by  the  principal  debter ;  2<t,  To  an  ob- 
ligation for  an  annual  payment ;  3d,Toaa 
obligation  ad  factum  prattandvm ;  ith.  To  a 
cautioner  in  a  hood  of  relief;  5th,  To  a  can- 
tioner  in  a  bond  of  corroboration ;  6tA,  To 
the  case  where  the  term  of  payment  of  the 
debt  is  beyoud  tbe  seven  years  from  the  date 
of  the  bond  ;  7lh,  To  a  cautioner  in  a  contract 
of  marriage,  or  for  the  discbarge  of  an  office  ; 
6th,  To  an  engagement,  by  letter  or  other- 
wise, to  pay,  or  see  paid,  a  sum  already  lent ; 
9tb,  To  the  case  of  a  bill  of  exchange  wherein 
one  signs  as  cautioner ;  or,  UulUf,  To  judicial 
cautionary. 

Where  the  cautioner  has  a  separate  bond 
of  relief,  in  order  to  secure  the  beneSt  of  the 
act,  it  must  be  intimatod  either  notarially  or 
judicially  to  the  creditor ;  mere  private  know- 
ledge is  not  sufficient.  The  cautioner's  ob- 
ligation will  be  extended  beyond  the  seven 
years,  provided,  Itt,  That  the  bond  has  been 
renewed,  or  a  corroboration  granted  by  the 
cautioner,  or  negotiations  carried  on  for  pay- 
ing the  debt,  so  as  to  bar  the  cautioner,  jxr- 
sonaii  exceptione,  from  founding  on  the  act ; 
~  I,  That  the  creditor  shall  have  raised  dili- 
gence against  the  cautioner,  or  shall  have 
obtained  decree  against  him  within  the  seven 
years;  for  it  would  seem  that  mere  cita- 
tion  in  an  action  is  not  sufficient  in  (his,  as 
it  is  iu  prescriptions.  It  is  also  to  be  ob- 
served, that  the  diligence  or  decree  within 
the  seven  years  does  not  operate  in  the  sep- 
tennial limitation  like  an  interruption  of  pre- 
scription in  the  ordinary  case.    The  effect  of 
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the  limiUtion  u  effectually  to  liberate  tbe 
CMitioDer  from  all  responsibility  beyond  tbe 
MTen  yean;  and  tbe  diligence  or  decree 
against  the  eaationer  can  extend  only  to  tbe 
nun  in  tbe  bond,  and  the  interest  falling  dae 
within  the  seren  years  ;  Belt's  Com.  i.  356. 
A  cantioner  vho  has  by  mistake  paid  the 
debt  after  tbe  expiration  of  the  seven  years, 
will  be  entitled  to  demand  repetition  trom 
tbe  creditor.  Qimd:  t.  Cbrse,  Stb  Aug.  1778, 
Jf*r.  p.  2931. 

With  regard  to  tbe  discharge  of  extrajn- 
dicial  eaationary  obligations,  it  may  be  ob- 
aeired  generally,  that  a  discharge  of  the 
principal  is  a  discharge  of  tbe  cautioner,  for 
the  eaationer  has  become  bound,  relying  on 
hb  relief  from  the  principal.  A  discharge 
of  a  eo-csntioner  was  formerly  a  discharge  to 
the  remaining  cautioners  to  the  extent  of  the 
sbarewbicbthe  discharged  co-cautioner  would 
have  borne.  This,  however,  bas  been  altered 
bjtbe  Mercantile  Law  Amendment  Act,I856, 
wbieb  enacts  that  a  discharge  by  the  creditor 
of  one  co-cautioner  shall  operateasa  discbarge 
to  all  the  cantioners.  See  Churdi  of  England 
At»mneeC<mpani/,1857,'l9  D.1079.Tben- 
nonciatioD  by  tbe  creditor  of  any  security 
held  by  him  over  the  principal  debtor's  estate 
will  also  discharge  the  cantioner.  Even  the 
discharge  of  the  debtor  from  prison  by  the 
creditor  will  hare  this  effect ;  as  will  tbe  ac- 
ceptance of  an  extrajudicial  composition  on 
the  debtor's  estate  by  the  creditor  indiTi- 
dually,  without  tbe  consent  of  tbe  cautioner. 
So  also,  if  the  creditor  give  the  principal 
debtor  time,  without  tbe  cautioner's  consent, 
tlie  eaationer  will  be  free.  But  mere  delay 
or  forbearance  to  enforce  payment  does  not 
amount  to  "  giving  tjme."  The  creditor  must 
farther  have  bound  himself  to  delay  beyond 
tbo  term  of  payment  stipulated  in  the  obli- 
gation in  security  of  which  tbe  cautioner  in- 
terposed, the  arrangement  must  be  such, 
for  example,  that,  if  tbe  cautioner  were  to 
pay  tbe  debt  and  take  an  assignation,  be 
wonid  be  barred  from  proceeding  against  tbe 
principal  debtor  by  the  creditor's  agreement 
to  give  time.  This,  or  any  other  agreement 
whereby  the  creditor  ties  up  his  own  hands 
aad  the  hands  of  tbe  cautioner  quoad  tbe 
principal  debtor,  without  tbe  cautioner's  con- 
sent, is  "  giving  time"  in  the  legal  accepta- 
^on  of  that  expression  ;  BeWi  Prine.  §  262, 
aitd  mttiumties  litere  cited.  In  like  manner, 
it  will  discharge  tbe  cautioner,  if  the  credi- 
tor, without  consulting  him,  ranks  on  the 
debtor's  bankrupt  estate,  or  consents  to  the 
acceptance  of  a  composition  under  tbe  bank- 
mptey  statute,  so  as  to  enable  tbo  principal 
debtor  to  get  his  discharge ;  although  this 
naer*!  doctrine  is  somewhat  affected  by  tbe 
Saddoii,  Wkitdmn,  be.  v.  SUint,  20tb  hfay 
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1814,  Fae.  CoU.  But  see  BeWt  Gm.  vol.  i.  p. 
359.  To  take  a  statutory  composition,  bow- 
ever,  where  the  creditor  was  not  a  concurring 
creditor,  will  not  liberate  the  cautioner ;  £eJ2't 
Com.  ib.     See  19  and  20  Viet.,  e.  60,  §  9. 

Uere  negligence  on  the  pai't  of  the  credi- 
tor, unless  it  has  been  gross,  will  not  free  tbe 
cautioner  :  Thus,  the  creditor  is  under  no 
obligation  to  eiecnco  diligence  when  the  term 
of  payment  arrives,  although,  if  he  has  com- 
pleted diligence,  he  cannot  himself  discharge 
it,  without  forfeiting  his  claim  against  the 
cautioner.  Unless  fraud  or  collusion  between 
the  creditor  and  tbe  principal  debtor  can  be 
proved,  it  will  not  avail  tbe  cautioner  to 

Stead  that,  by  due  diligence,  the  debt  might 
ave  been  recovered  from  the  principal ;  for 
the  cautioner  in  such  circumstances  has  in 
his  own  power  the  remedy  of  inhibition,  ad- 
judication, or  arrestment,  in  security.  The 
loss  of  recourse,  in  tbe  case  of  undue  nego- 
tiation of  a  bill  of  exchange,  seems  to  be  an 
exception  to  this  general  rule  (see  Bill  of  Ex- 
dtange),  and  some  cases  of  cautionary  for  tbe 
due  execution  of  an  ofBce  may  afford  another 
exception.  SeeBell'g  Com.  vol.  i.  p.  360,  5th 
edit.  See  also  on  the  subject  of  cautionary. 
Stair,  B.  i.  tit.  17,  §  3,  e(  »eq.;  Mor^a  Nota, 
p.  civ.  cxiii.  rf  seq. ;  Erek.  B.  iii.  tit.  3,  § 
61,  ri  taq.;  Bell' »  Com.  ibid.  p.  347 ;  fftm- 
ter't  Landlord  and  Tenant,  i.  p.  360,  ii.  p.  160  ; 
Erik.  Prine.  12th  edit.  330-1 ;  SAaio's  Digett, 
tit.  Cautioner;  Broicn's  Synop.  ft.  f.;  BelPt 
Princ.  §  246,  et  seq.  4th  edit. ;  lUtut.  ib. ; 
Karnes'  Princ.  of  Equity  (1825),  74-7, 106  ; 
Roat's  Lett.  ii.  49D,  549  ;  i.  77,  et  teq.,  162, 
221.  354 ;  Men^iet'  Lett.  203,  et  teq. 

Cautionary  for  the  faithful  Performance  of  an 
Office. — Tbe  cautionary  obligations  of  this 
description  are  various ;  but  it  is  unnecessary 
to  enumerate  them  particularly.  The  most 
important  are  : — 1.  CmHionary  obligations  for 
the  intromitiioni  of  a  bank^ent. — The  respon- 
sibility which  the  cautioner  in  such  a  case 
undertakes  is  very  serious ;  and  on  the  failure 
of  the  agent,  difficult  questions  of  equity  may 
arise,  as  to  the  degree  of  vigilance  which  the 
bank  ought  to  have  exercised  in  the  periodi- 
cal accountings  with  the  agent.  In  all  such 
questions  much  must  necessarily  depend  on 
the  terms  of  the  particular  bond  ;  but  cases 
of  neglect  may  easily  be  figured  which  would 
bar  &ll  claim  against  the  cautioner.  The 
bonds  given  on  these  occasions  refer  to  past 
as  well  as  future  losses ;  and  any  improper 
concealment  by  the  hank  at  the  time  of  ar- 
ranging tbe  caution  might  also  have  the 
effect  of  liberating  the  cautioner.  It  may  be 
observed  here,  that  a  clause,  frequently  in< 
serted  in  these  bonds,  providing  that  no  sus- 
pension shall  pass  except  on  consignatioo, 
will  not  receive  effect,  as  being  a  pactum  iUi-. 
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otum;  BelPt  Com.  Tol.  i.  p.  3fi4.  2.  Can- 
UtmertfoT  a  tuumger-at-<irms. — la  this  case 
the  cautioners  are  talen  bound  to  make  good 
**  tbe  damage,  interest,  and  expenses  which 
the  UegeB  shall  sustain  through  the  negli- 
gent, fraadnlent,  or  informal  execution  of 
the  meesenger."  See  Dariing't  Matenger- 
at-anu.  Under  this  obligation  it  is  held, 
1.  That  the  cautioners  are  liable  only  for 
vfaat  the  messenger  does  in  his  character  of 
messenger,  and  not  for  his  actings  as  agent, 
a  capacity  in  irhich  messengers  are  frequently 
employed:  2.  ThtX  the  messenger,  as  such, 
has  DO  discretionary  power  :  3.  That  th( 
cautioners  are  liable  not  merely  to  the  em- 
ployer of  the  messenger,  but  to  those  against 
whom  he  has  committed  any  fault ;  4.  That, 
in  estimating  the  damage  arising  from  the 
messenger's  neglect,  the  taw  holds  the  damage 
to  be  the  amount  of  the  debt ;  nor  will  any 
proof  be  allowed  of  the  desperate  circum- 
stances of  the  debtor,  in  order  to  show  that 
due  eiecutioQ  of  the  diligence  would  not  haro 
secured  payment ;  Bell's  Com.  ib.  3.  Cau- 
tioner/or a  notary. — The  responsibility  here 
is  similar  to  that  in  the  case  of  the  messenger. 
It  is  not  necessary  to  make  out  a  case  of 
fraud ;  for  the  cautioner  will  be  liable  for 
the  consequences  of  neglect,  or  error,  even 
though  it  should  arise  from  waut  of  skill. 
BeWt  Com.  ib.  p.  366,  d  leq. 

It  may  be  observed  in  geueral,  with  regard 
to  cautioners  for  the  due  performance  of  an 
office,  1.  That,  having  once  engaged  for  the 
officer's  fidelity,  thay  are  not  entitled  to  with- 
draw suddenly,  althonghtbeymaydoso  after 
a  reasonable  notice ;  and,  2.  That,  on  the 
death  of  the  cautioner,  the  obligation  will 
subsist  against  his  representative,  until  he 
shall,  by  &  similar  withdrawal,  terminate  the 
obligation.  Belffi  Com.  ib.  p.  366.  See  also 
WyUie  t.  Black'a  TnuUt,  13tt  Dec.  1853,  16 
D.  180. 

Judkial  Catitionarj/. — There  are  several  de- 
scriptions of  cautionary  required  in  judicial 
procedure. 

1 .  /n  a  Suipmtum  or  A  dvocatitm. — In  advo- 
cations, cantion  is  required  for  tbe  expenses 
incurred  in  the  inferior  court,  and  also  for 
such  eipenses  as  may  be  incurred  in  the  Court 
of  Session ;  A.  S.  lllh  July  1628,  §  2  ;  and 
the  bond  of  caution  is  prepared  by  the  clerk 
in  the  inferior  court.  In  suspensions,  cau- 
tion is  found  in  the  Bill-Chamber;  and  the 
cautioner,  by  the  form  of  his  bond,  becomes 
liable,  jointly  with  the  principal,  for  the  sums, 
with  interest  and  expenses  of  process,  which 
may  be  decerned  for  against  the  snspender 
upon  discussing  the  note.  But  although  such 
are  the  express  termsof  the  bond,  itis  provided 
by  A.  S.  Ulh  Jwte  1799,  that,  in  case  of  a 
ader  or  advocator  biling  to  exped«  the 
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letters,  or  in  case  of  the  respondent  obtain- 
ing protestation,  the  cautioner  is  to  be  liable, 
as  well  as  the  principal,  for  the  expenses. 
And  by  the  Judicature  Act,  6  Geo.  IV.,  c.  120, 
§  47,  a  stitl  farther  extension  of  tbe  cau- 
tioner's liability  has  been  effect«d.  It  is 
thereby  enacted,  that  "  cautioners  in  a  bill 
of  suspension  shall  be  liable  to  fulfil  the  ob- 
ligation in  their  bond,  although  tho  letters 
of  suspension  shall  not  be  ezpede  before  the 
day  of  citation  mentioned  in  the  deliverance. 
and  also  in  case  of  the  charger's  obtaining 
and  duly  extracting  protestation  for  not  en- 
rolling, calling,  and  insisting."  The  obliga- 
tion on  the  cautioner  is  not  affected  by  the 
death  of  either  the  charger  or  the  Bu^>en- 
der,  during  the  dependence  of  the  process ; 
A.  S.  2.Qth  Jan.  1650.  An  attestor  is  liable 
only  tubtidiaris,  and  is  consequently  en- 
titled not  only  to  insist  that  botji  the  prin- 
cipal and  cautioner  shall  be  discussed  bef<H^ 
himself,  but  he  may  also  claim  a  total  relief 
against  both  of  them.  It  has  been  held,  that 
a  person  who  has  signed  a  bond  of  caution  of 
this  nature,  which  has  been  returned  from 
the  Bill-Chamber  to  get  an  attestor,  may 
withdraw  his  obligation  at  any  time  before 
the  attested  bond  has  been  accepted  of  by 
the  opposite  party,  and  received  by  tho  Bill- 
Chamber  clerk  ;  SUwari  v.  Mitch^l,  1786 ; 
Mor.  p.  2157.  After  the  bond  has  been 
lodged  in  the  Bill-Chamber,  and  answers  pot 
in  for  the  charger,  however,  although  no  ex- 
press acceptance  has  been  signified,  the  caa- 
tioner  is  not  entitled  to  resile ;  Crawford  r. 
Li/nde,  26lh  May  1819,  Fac.  CoU.  Neither 
could  the  charger,  after  the  cautioner  had 
been  accepted,  and  the  letters  expede,  require 
a  new  cautioner  in  the  event  of  the  insol- 
vency of  the  cautioner  already  received;  but 
this  was  altered  as  regards  suspensions  of 
liquid  obligations  by  A.  S.  llfA  Jvly  1628, 
§  18,  which  made  it  competent  for  tbe  Court, 
in  such  an  event,  to  order  new  caution  to  be 
found.  The  cautioner  in  a  suspension  is  not 
liberated  by  the  circumstance  of  tho  decree 
under  suspension  being  converted  into  & 
libel.  -4.  5.  27t4  Dee.  1709 ;  Ertk.  B.  lii. 
tit.  3,  5  71  ;  B^'»  Com.  5th  edit.  vol.  i. 
p.3S5;  ^um«,i.l44;  £oss'tL«clur««,i.p.365, 
et  teq.;  Shand's  Prac. p.  476;  Beveridge  on BiU- 
CKanAvr;  Barday's M'GUuh.Sher.Cmtri Prae..- 
Juridical  Styles;  Diekton  on  Evidence,  p.  323,  et 
ieq.  For  authorities  on  caution  in  suspensioiui, 
see  the  authorities  under  the  general  woni 
Caution,  See  also  Advoe(Uu>n,  Attator.  Sut- 
pention. 

2.  Cautim  in  Looiinff  Arrettment — The  ob- 
ligation extends  no  farther  than  to  the  Bans 
arrested.  The  cautioner  was  never  held  to 
be  entitled  to  the  benefit  of  diacQsuon;  Ross's 
i.«ti.p.458;  A.S.  llthJu^  1826;  Shani'M 
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Prat.  p.  573 ;  J*ridwd  Slyla,  ii.  p.  90.    See 
Arrettmad, 

3.  Caption  jitdicio  iisti  U7B  the  caationer 
nnder  an  obligation  to  produce  the  party  for 
whom  he  becomes  bound  at  all  diets  of  court, 
•hen  required.  In  case  of  failnre  to  do  ao, 
the  bond  is  forfeited,  and  the  cautioner  in- 
enn  the  penalty,  vhich  is  generally  the  debt 
■D«d  for,  without  the  benefit  of  discussion. 
A  cautioner  judieio  tisti  may  at  any  time  li- 
berate himself  by  producing  the  party  in 
conrt,  and  protesting  to  be  ^ee  from  farther 
liability.  In  like  manner,  when  the  pursuer 
•itncts  the  decree  without  calling  upon  the 
cautioner  to  produce  the  party,  Yhe  obliga- 
tion is  at  an  end.  Ersk.  B.  i.  tit.  2,  C§  19 
and  21 ;  B.  iii.  tit.  3,  S  73,  noUt  bg  Ivory; 
BeWt  Com.  i.  p.  380,  5th  edit. ;  Bell's  Prine. 
4th  edit.  §  274  ;  Shanes  Prac.  pp.  415,  504  ; 
BiOA.  Juttiee  of  Ptaee.  i.  p.  419  ;  Jwd. 
Slyla,  3d  edit.  p.  92  ;  Taift  Justice  of  Peace, 
ten  Bail;  Ertk.  Prine.  12th  edit,  p.  18.  See 
alao  MedilaHofugee  ;  CeMto. 

flnttim  jtfdtcto  Mti  in  maritime  causes  is 
aholifibed  by  13  and  14  Vict.,  c.  36,  §  24. 

4.  CMtU«n  jtidieatitm  tolvi. — This  species  of 
eaotienar7  was  required  only  in  maritime 
mite,  such  as  were  formerly  pnrsned  before 
the  Court  of  Admiralty.  The  cautioner  be- 
came liftble  for  the  solvency  of  the  party 
during  tb«  dependence  of  the  process,  and 
for  payment  of  the  debt  subsidiarie,  and  had, 
of  course,  the  benefit  of  discussion.  Caution 
jaUcatvm  solvi  in  the  Court  of  Session  was 
abolished  by  13  and  14  Vict.,  c.  36,  i  24  ; 
ud  as  regards  the  Sheriff  Courts,  it  cannot 
be  required  from  any  party  domiciled  in 
Seotland,  nnlesB  on  special  grounds  to  be 
stated  by  the  judge ;  1  and  2  Vict.,  c.  119,  § 
22.  &*fc.  B.  i.  tit.  2,  §  19  and  21 ;  B.  iii. 
tit.  3,  §  73  ;  BeiTt  Com.  i.  384 ;  BeiPt  Prine. 
4th  edit.  §  275  ■,  SAdfufs  Prae.  p.  415,  314 ; 
ButA.  JMtke  of  Peace,  i.  p.  419 ;  Jvritl. 
S^,  3d  edit,  a  p.  94 ;  Enk.  Prine.  12th 
edit.  p.  340,  Barday'i  ^ter.  CourtPrae.  p.  61. 
See  Admir aUi/. 

5.  CauUo  taufriutuaria;  is  that  caution 
which  liferenters  maybe  required  to  give  for 
the  preaerration  of  the  liferented  subjects 
■^nst  waste  or  injury.  The  act  1491,  c. 
25,  authorizeB  such  caution  to  be  insisted  for 
at  the  suit  of  any  party  interested;  and  on 
refusal,  the  act  1535,  c.  15,  imposes  the 
penalty  of  exclurion  from  the  profits  of  the 
iobjeet  until  security  be  giren.  Ertk.  B.  ii. 
^  9,  §  59. 

6.  Jaratory  eaatim;  ia  a  description  of 
Koirity  sometimes  receired  in  advocations 
and  soEpeDBiont,  where  the  party  is  unable  to 
proenre  other  eantion.  It  consists  of  an  in- 
ventory of  his  effects  giren  up  upon  oath,  and 
■signed  in  aecarity  to  the  opposite  ^rty. 
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See  A.  S.  UtA  June,  1799;  A.  S.  lltt  July 
1828,  5§  2  and  3;  A.  S.  10th  Jnlv  1859, 
§  121  ;  and  13  and  14  Viet.,  c.  36,  §  34.  See 
alao  JaTalory  Caution. 

7.  Caultoner  in  hail. — This  cautionary  is 
applicable  to  criminal  cases,  and  resembles 

caution  jWino  m(i.  The  cautioner  be- 
es bound,  under  a  specific  penalty,  to 
produce  the  person  of  the  accused,  "  to 
answer  to  any  libel  that  shall  be  ofi'ered 
against  him  for  the  crime  or  ofiTenee  with 
which  he  is  charged,  at  any  time  within  the 
space  of  six  months."  The  six  months  will 
be  computed  from  the  date  of  the  hail-bond ; 
and  unless  there  is  an  express  obligation  to 
prodnee  the  person  of  the  accused  "at  all 
ditU  of  court,"  the  cautioner  will  be  dis- 
charged of  his  obligation,  by  producing  him 
on  the  first  diet ;  and  if  the  trial  is  then  de- 
layed, bail  must  be  applied  for  of  new.  Hume, 
vol.  ii.  p.  94 ;  Alison's  Prac.  174  [  Jurid. 
Styles,  ii.  p.  93.  Upon  failure  to  implement 
the  obligation,  the  cautioner's  bond  will  be 
declared  forfeited,  and  the  penalty  will  be 
recovered  by  the  Exchequer.     See  Bail. 

8.  Caution  in,  law-burroms. —  The  caution 
here  is,  that  the  complainer  shall  not  be 
molested  in  his  person  or  property  by  the 
party  complained  of,  nnder  a  certain  penalty, 
which,  on  contravention,  will  be  levied  from 
the  cautioD«r.  One-half  of  the  penalty  goes 
to  the  complainer,  the  other  to  the  public ; 
1581,  c.  117.  See  Jurid.  Styles,  ii.  pp.  91,92. 
See  also  Law-burrows. 

Caveat ;  is  an  intimation  made  to  the 
proper  officer  to  prevent  the  taking  of  any 
step  (the  presenting  of  a  signature  for  in- 
stance) without  intimation  to  the  party  inter- 
ested, so  as  to  enable  him  to  appear  and 
object  to  it. 

Cellar,  King'i.  See  Bonditiy  Acts,  and 
f  iWs  Cellar, 

Cepnm  animalium;  used  in  the  leyes  bur' 
gorttm;  the  fat  of  animals.     Skene,  h.  I. 

CertifiOftte;  a  declaration  of  a  fact  by  an 
officer  or  other  person  acting  in  a  public 
character.  A  certificate  of  baptism  is  signed 
by  the  session-clerk.  A  certificate  of  bad 
health  by  a  phTsician  or  surgeon  must 
bear  to  be  on  soDl  and  conscience.  In  the 
Bill-chamber  proceedings,  an  attestation  by 
the  clerk  that  no  caution  has  been  received 
is  termed  a  certificate.  In  cases  of  homicide, 
and  other  crimes  against  the  person,  medical 
certificates  produced  respecting  the  nature  of 
the  injuries  must  be  verified  on  oath  by  the 
medical  persons  who  granted  them.  Stair,  B. 
iv.  tit.  42,  15,  and  tit.  43,  1,  «t.  seq.;  Burnett, 
186  ;  Didson  on  Evidettce,  pp.  959,  965. 

Certifloate;  in  English  law,  a  writing 
made  in  any  court,  to  give  notice  to  another 
court  of  anything  done  therein,  usually  by 
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way  of  transcript.  TonUmi'  Diet.  A.  t;  ffiar- 
tm't  Lex.  h.  t. 

Certifioate.    See  Attom«i/'t  Certtficait. 

Certificate  of  B^istry  of  a  Ship ;  ia  a 
copy  of  what  is  entered  in  the  register  of  the 
ship  in  the  books  of  the  Custom-house.  It  is 
granted  by  the  collector,  comptroller,  or  prin- 
cipal officerofthe  customs  attheportofrogistry 
of  the  ship,  and  delivered  to  the  captaiu  sa  a 
Toucher  of  the  character  and  privileges  of  the 
vessel  as  a  British  ship ;  Belt'g  Com.  vol.  i. 
p.  158,  5th  edit.  See  the  form  of  this  cer- 
tificate, schedule  D,  17  and  IS  Vict.,  c.  104, 
1854,  being  the  act  to  amend  and  consolidate 
the  acts  relating  to  merchant  shipping.  See 
also  the  Merchant  Shipping  Repeal  Act, 
1854, 17  and  18  Vict.,  c.  120.  Also  the  act 
18  and  19  Vict.,  c.  91, 1855.  Also,  Abhott'g 
Law  of  Merchant  Shipt,  10th  edition,  1856. 

Certificatioa ;  in  judicial  procedure,  aigni- 
ites  properly  the  assurance  given  to  a  party 
of  the  course  to  be  followed  in  case  he  dis- 
obeys  the  vill  of  the  summons  or  other  writ, 
or  the  order  of  the  Court,  firskine  defines 
it  to  be  "  the  peDalty  to  be  inflicted  on  the 
defender  if  he  shall  neither  comply  with  the 
will  of  the  summons,  nor  show  a  reason  why 
be  is  not  bound  in  law  to  comply  with  it;" 
B.  ir.  tit.  1,  §  7.  Certification  is  either  ex- 
pressed or  implied.  In  the  ordinary  sum- 
mons, the  defender  is  ordered  to  appear  in 
court  against  a  certain  day,  "  with  certifica- 
tion as  efi'eira."  This  certiScation  was  at 
one  time  so  severe,  that  reiterated  contumacy 
on  the  part  of  the  defender  was  punished  with 
confiscation  of  his  property  (1449,  c,  29) ; 
hut  now,  the  certification  in  the  summons 
amounts  to  nothing  more  than  an  absolute 
assurance  to  the  defender,  that  if  he  fails  to 
appear  in  the  usual  manner,  the  judge  will 
decern  in  his  absence.  The  certification  in 
the  general  charge  is,  that  in  default  of  the 
heir's  entry,  the  creditor  shall  have  the  same 
action  against  the  heir  as  if  he  had  entered. 
In  the  special  charge,  the  certification  is,  that 
action  shall  be  had  not  only  against  the  heir, 
but  also  against  the  lands  belonging  to  the 
deceased;  Ersk.  B.  ii.  tit.  12,  $  12.  The 
most  important  certification  in  our  law,  how- 
ever, is  that  in  the  process  of  reduction-im- 
probation.  In  that  action  two  terms  are 
allowed  to  the  defender  for  the  production  of 
the  writ  sought  to  be  reduced,  and,  after  the 
expiration  of  these  terms,  ten  days  longer  are 
allowed ;  but  should  the  writ  not  then  be  pro- 
duced, decree  of  certification  may  be  pro- 
nonnced  by  the  judge,  the  efi'ect  of  which  is 
to  hold  the  writ  aa  forged  and  fabricated ; 
and  such  a  decree,  once  pronounced,  can 
hardly  be  recalled,  even  although  it  has  been 
pronounced  in  absence.  Stair,  B.  iv.  tit  3, 
§  31;  Mar^t  NoUt,  p.  ccclxxvi.;  Brik.  B. 


ir.  tit.  1,  §  21;  Btfft  Cm.  5th  edit  vo). 
ii.  p.  277,  et.  ttq. ;  Jurid.  Siyfas,  vol.  iii.  p. 
846.  In  the  »mple  reduction,  the  certifica- 
tion is  merely,  that  the  deed  called  for  shall 
be  held  as  void  until  produced.  Er»k.  ib.  § 
24 ;  Ersk.  Princ.  12th  edit.  pp.  469,  489 ; 
Shand's  Prac.  632,  641,  et.  passim. 

Certiorari;  is  an  English  writ,  analogous 
to  our  letters  of  advocation.  It  is  issned  out 
of  the  common  law  jurisdiction  of  the  Court 
of  Chancery  in  civil  cases,  and  the  Crown 
side  of  the  Court  of  Queen's  Bench  in  crimi- 
nal cases,  and  is  directed  in  the  Queen's  name 
to  the  judges  or  officers  of  inferior  conrts, 
commanding  them  to  ctrtify,  or  to  retom  the 
records  of  a  cause  depending  before  them,  to 
the  end  that  the  party  may  have  more  sure 
aodapeedy  justice  before  the  Queen,  or  such 
judges  as  she  shall  assign  to  try  the  cause. 
Tomlini'  Did.  ;  Wharton's  Lex.  h.  I. ;  2  Hale, 
p.  210  :  4  Block.  Com.  p.  320. 

Cess.     See  Land-Tax. 

Cessio  Boaorum.  The  process  of  eetsio 
Jxmirum  may  be  tei'med  an  equitable  relief 
from  the  severity  of  the  law  of  imprison- 
ment for  debt.  This  process  was  formerly 
sued  out  exclusively  in  the  Court  of  Session, 
in  the  form  of  a  summons  at  the  instance  of 
the  imprisoned  and  insolvent  debtor,  in  which 
the  whole  of  the  creditors  were  called  as 
defenders.  When  the  process  came  into 
Court,  the  pursuer  was  bound  to  exhibit  a 
condescendence,  containing  a  full  statement 
of  his  affairs  ;  and  to  satisfy  the  Conrt  that 
his  inability  to  pay  his  debts  had  arisen  from 
innocent  misfortunes.  This  process  is  still 
competent  before  the  Court  of  Session  ;  and 
any  one  of  the  creditors  is  entitled  to  appear 
and  object  to  the  statement ;  and  the  pursuer 
will  not  be  allowed  the  benefit  of  the  process, 
until  he  has  given  a  satisfactory  explanation 
of  the  state  of  his  afTaira ;  the  onus  probandi, 
however,  of  all  objections,  lies  with  the  cre- 
ditor. When  the  objections  have  been  ob- 
viated, the  Court  pronounce  an  interlocutor, 
finding  the  debtor  entitled  to  the  benefit  of 
etssio;  and  upon  his  lodging  in  the  hands  of 
the  clerk  of  Court  a  disposition  omnium  bono- 
nim  in  favour  of  his  creditors,  and  making 
oath  that  the  condescendence  contains  a  full 
and  true  state  of  his  affairs,  and  that  he  has 
made  no  conveyance  of  any  part  of  his  proper- 
ty, either  before  or  since  bis  imprisonment-,  to 
the  prejudice  of  his  creditors,  decree  of  eestio 
wilt  be  pronounced ;  the  efi'ect  of  which  ia  to 
liberate  the  debtor  from  imprisonment,  and 
to  protect  him  from  re -incarceration  for  any 
debts  due,  prior  to  the  decree,  to  the  ereditora 
who  have  been  called  in  the  action.  The 
decree  also  generally  contained  a  dispensatieB 
to  the  pnrsuer  from  the  necessity  of  w  '  " 
the  dyvour's  habit.    Bee  Dyvmir. 


CBS 


149 


B7  6  ud  7  Will.  IV.,  c.  56,  the  jarudic- 
b'm  in  cues  of  eettio  is  extended  to  eberi^ 
Ths  priocipd  prorisionB  of  that  statnte  are, — 
1.  Any  debtor  Id  prison,  or  vho  has  been  in 
priuD,  and  ia  aflervarda  liberated,  or  against 
■horn  a  warrant  of  imprisoatnent  has  been 
iaaed.Timypreseutto  the  Sheriff  of  the  county 
in  which  he  lives  a  petition,  stating  his  ina- 
bility to  pay  his  debts,  and  villingnesa  to  Bur- 
nnder  his  estates,  and  praying  for  decree  of 
torn  and  interiM  protection  ;  the  petition  to 
contain  a  list  of  his  creditors,  and  to  be  ac- 
compaoied  by  the  warrant,  or  a  certificate  of 
inprisoDment.  2.  The  debtor  then,  on  a  war- 
rut  from  the  Sheriff,  publishes  a  notice  in  the 
Zdinbttrjh  Gazette,  requiring  the  creditors  to 
■ppear  in  conrt  nitbin  thirty  days,  and  seeds 
letlen  with  the  same  notice  to  each  of  the 
cnditon,  or,  at  his  option,  cites  them  in  terms 
cf  Isw.  He  then  lodges  a  state  of  his  affairs, 
nlitcribed  by  himself,  and  all  books,  papers, 
tt.,  relating  to  bis  affairs,  with  the  Sheriff- 
dtrk.  The  jurisdiction  of  the  Sheriff  extends 
ta  foreign  creditors;  Kenitedi/,  March  10, 1838. 
3.  On  the  day  appoiuted  for  compearance,  the 
Sheriff  may  examine  the  debtor  upon  oath  ; 
after  which,  the  Sheriff,  if  necessary,  shall 
alio*  parties  a  proof,  and  make  a  note  of  the 
credilers'  objections,  and  either  grant  decree, 
or  refuse  it  in  hoe  itala ;  or  grant  it,  subject  to 
a  declaration,  that  it  shall  not  be  oxtractable 
or  sTsilable  as  a  protection  to  the  debtor  for 
neh  time  aa  shall  appear  proper,  or  make 
neb  other  orders  as  to  him  appear  just ;  and 
■here  he  shall  grant  decree  under  such  limi- 
Utiong,  or  refuse  decree  i»  hoc  ttalit,  he  shall 
■tste  the  grounds  of  his  decision,  and  his  note 
of  the  objections  shall  form  part  of  the  pro- 
eoL  4.  If  such  decree  be  pronounced  by  the 
Sheriff-substitute,  any  one  ^grieved  may 
lodge  a  reclaiming  petition  within  six  days; 
ud  if  the  complainer  intimate  in  the  petition 
kit  desire  that,  if  the  Sheriff-substitute  be 
diDOsed  to  reliise  it,  the  petition  may  be  laid 
before  the  Sheriff,  it  shall  be  transmitted  to 
the  Sheriff.  5.  Any  person,  after  disposal  of 
ndi  petition,  or  without  presenting  one,  may, 
■ittuD  ton  days,  or  in  Orlcney  within  twenty 
days,  after  the  last  judgment  complained  of, 
lodge  with  any  of  the  clerks  of  Session  a  re- 
dsiming  note,  a  copy  of  which  shall  he  de- 
livered within  the  said  period  to  the  respon- 
dent, or  his  known  agent ;  and  a  copy,  certi- 
fied by  the  said  clerk  of  Session,  sliali  be  a 
■nSeient  warrant  to  the  Sheriff-clerk  to  trans- 
mit to  the  said  clerk  of  Session  the  proceedings 
in  process.  6.  If  the  Court  of  Session  be  sit- 
ting, the  Court  shall,  after  enrolment  of  the 
retlaimJDg  note,  pronounce  judgment,  or  re- 
mit to  the  Sheriff  with  instructions,  or  to  the 
l«rd  Ordinary  on  the  Bilh  during  vacation 
or  the  Chrigtmaa  recess.    If  the  Court  be  not 


Bitting,  the  Lord  Ordinary  on  the  Bills  may  act 
as  judge  during  vacation  or  Christmas  recess, 
subject  to  review  ;  but  if  the  proceedings  have 
not  been  brought  to  a  termination  before  the 
Lord  Ordinary  at  the  commencement  of  the 
ensuing  Session,  the  cause  shall  be  re-trans- 
mitted and  enrolled  before  the  Inner-Mouse, 
which  may  give  judgment  therein,  as  if  it  had 
been  enrolled,  or  had  continued  without  in- 
terruption, before  the  Inner-House.  7.  lu 
cases  originating  in  the  Court  of  Session,  the 
procedure  remains  as  before  ;  but  the  Court 
are,  in  addition,  empowered  to  remit  to  the 
Sheriff  to  examine  as  above  (3.),  and  report 
to  the  Inner-House,  who  grant  decree,  or  re- 
fuse hoe  ilaltt,  or  grant  with  limitation.  8.  If 
the  Court  of  Session  be  not  sitting  when  the 
report  is  made,  the  Lord  Ordinary  on  the 
Bills  may  hear  parties  viva  voce,  and  pronounco 
judgment;  or  if  the  Court  be  sitting,  but  the 
proceedings  cannot  be  terminated  before  va- 
cation or  Cbristmns  recess,  the  Inner-House 
may  remit  to  the  Lord  Ordinary.  And  if 
the  proceedings  be  not  terminated  before  the 
Lord  Ordinary  at  the  commencement  of  the 
ensuing  session,  the  Inner-House  takes  them 
up.  9.  The  Lord  Ordinary  shall  possess,  for 
the  purposes  of  the  act,  the  same  powers  dur- 
ing vacation  and  recess  as  the  Inner-House 
during  BBESion  ;  hut  any  person  aggrieved  by 
bis  judgment  may  lodge  a  reclaiming  note  to 
the  Inner-House  within  f«u  days.  10,  The 
Inner-House,  the  Lord  Ordinary,  or  the 
Sheriff,  may  grant  inttn'm  protection  or  libe- 
ration, provided  that,  before  the  issuing  of 
the  warrant,  the  debtor  lodge  a  bond  with  a 
sufficient  cautioner,  binding  themselves  nnder 
a  penalty,  to  be  divided  among  the  creditors, 
that  he  shall  attend  all  diets  when  required  ; 
and  the  effectof  such  warrant  of  liberation  or 

firotection  shall  not  be  suspended  by  the  mere 
odging  of  a  reclaiming  note  ;  but  the  Inner- 
House  or  Sheriff  (as  the  case  may  be)  may, 
on  its  being  lodged,  and  parties  heard,  recal 
the  warrant  of  liberation  or  protection  ;  and 
the  Inner-House,  Lord  Ordinary,  or  Sheriff, 
may  grant  warrant  to  bring  the  debtor  be- 
fore them  for  examination,  and  carry  him 
back  to  prison.  The  debtor  cannot  apply  for 
interim  protection  or  liberation  sooner  than 
the  day  of  compearance;  Shand't  Prae,  p. 
603.  U.  The  decree  shi^l  operate  as  an  as- 
sigoation  of  the  debtor's  moveables  for  be- 
hoof of  the  creditors,  in  favour  of  any  trustee 
mentioned  in  the  decree;  but  it  shall  be  in 
their  option  to  require  a  disposition  omnium 
hownvm.  12.  When  decree  is  refused  iahoe 
siata,  the  debtor  may  at  any  time  thereafter 
apply  for  decree,  without  the  necessity  of  rai^ 
ing  a  new  summons  or  presenting  a  new  peti- 
tion. 13.  The  dyvour's  habit  is  abolished, 
and  the  act  1696,  c.  5,  in  reference  to  it,  ii 


insolveacy,  and  take  oath  berore 
as  before  the  Court  of  Session.  16.  Aoj^pei 
son  may  lodge  a  petition  of  appeal  to  the 
House  of  Lords  against  the  judgment  of  the 
Inner-House  within  ten  days,  if  Partiameot 
be  sitting  ;  but  if  not  sitting,  or  not  sitting 
long  enough,  within  six  days  after  it  next 
meets.  16.  No  fee-fund  or  goTemment  du- 
ties are  exigible  in  any  of  the  proceedings. 
17.  Court  of  Session  agents  may  practise  in 
the  Sheriff-courta. 

This  act  of  6  and  7  Will.  IV.,  together 
with  two  explanatory  Acts  of  Sederunt, — that 
of  24th  December  1833,  applying  to  the  pro- 
irt  of  Session,  and  that 


cess  of  cessio  in  the  Court  oj 


of6lhJunel839,  applying  to eessios  in  SheriflT- 
courts, — now  rogulates  the  law  upon  the  sub- 
ject. By  S  3  of  the  recent  Bankrupt  Act, 
19  and  20  Vict.,  c.  79,  insolvency,  concurring 
with  an  application  for  eeitio,  renders  a  debtor 
notour  bankrupt;  and  by  §  167,  tho  trustee, 
for  behoof  of  the  creditors  of  the  pursuer  of 
a  cessio,  is  placed  under  the  superTision  of 
the  Acconntant  in  Bankruptcy. 

The  effect  of  a  decree  of  cessio  being  not  to 
discharge  the  debtor,  but  merely  to  relieve 
him  from  the  operation  of  personal  diligence, 
it  affords  no  protection  against  the  attach- 
ment by  bis  former  creditors  of  any  property 
which  he  may  subsequently  acquire,  either 
by  his  own  industry  or  otherwise.  The  cre- 
ditors, however,  before  proceeding  with  dili- 
gence against  the  new  acquisitions  of  the 
debtor,  are  bound  to  realize  the  property  con- 
veyed by  the  disposition  omnium  bonontm,nui 
to  apply  it,  as  far  as  it  will  go,  in  extinction 
of  their  debts;  BelPa  Com.  vol.  ii.  p.  589, 
5th  edit.  In  surrendering  to  bis  creditors 
either  new  acquisitions  or  the  property  for- 
merly belonging  to  him,  the  debtor  is  not  en- 
titled to  retain  anything  but  hisworkin^  tools, 
properly  so  called  (see  Benefieium  Compeiea- 
tt'cp) ;  and  where  the  debtor  lias  a  fixed  salary 
or  Sxed  wages,  it  is  settled  that  he  must  give 
up  all  that  exceeds  a  proper  aliment :  Thus 
clergymen  have  been  held  bound  to  give  up 
part  of  their  stipend,  and  officers  in  the  army 
a  proportion  of  their  half-pay;  BelPs  Com. 
ibid.  p.  594.  See  also  Bell's  Com.  on  the  re- 
cent Sequestration  Statutes,  pp.  25,  104  ;  Stair, 
B.  iv.  tit.  52,  17,  et  seq.;  Monfs  Holes,  p. 
cecclxxxiv  ;  Brsk.  B.  iii.  tit.  3,  §  26,  tt  seq. ; 
ShawFs  Praetiee,  p.  796,  el  seq. ;  Jurid.  Slvks, 
3d  edit  vol.  ii.  p.  251,  vol.  iii.  p.  305 ;  Wat- 
son's Slat.  Law,  voce  Bankrupt ;  Shaw's  Digest, 
h.  t.;  Brown's  Sipu^. ;  BeWs  Princ.  4th  edit, 
arts.  5232,  et  stq. ;  Kamet'  Prine.  of  Equity 
(1825),  296 ;  BurUm  on  Baahvplc}/,  p.  633,  et 
seq.;  Barclaft  M'Glash.  Sheriff  Court  Prae. 
426,  el  seq. ;  1  Bume,  371 :  Batrd  on  Cessio. 
Coftni  QtOB  Tnut;  in  the  law  of  England, 
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is  the  party  beneficially  Interwted  under  » 
trust ;  or,  according  to  the  English  law  defi- 
nition, "  is  he  in  trust  for  whom  or  to  whoae 
use  or  benefit  another  man  is  infeoffod  or 
seised  of  lands  or  tenements."  The  etstui  que 
trust,  if  in  possession,  votes  in  pariiamentary 
elections.  TomUtts,h.  t.;  Chandlers,  h.t.;  Wltu-- 
ton,h.t.;  Ltain  on  Trusts;  HiU  on  Trusts. 

ChaldCT,  s  chalder  of  victual  consists  of 
16  bolls. 

fihftllring  of  Soor ;  a  node  of  warning 
tenants  in  burgal  tenements  to  remove.  In 
Edinburgh  this  is  performed  by  a  town-offlcer, 
acting  ex  officio,  and  at  the  request  of  the 
landlord,  but  without  any  express  judicial 
warrant.  It  is  not  clear  that  the  officer  need 
notify  to  the  tenant  the  purpose  of  his  visit ; 
although  the  safe  course  is  to  do  so.  The 
chalking  consists  of  marking  the  principal 
door  of  the  tenement  with  chalk  forty  days 
before  Whitsunday  ;  and  a  certificate,  or  «re- 
Of^ion  of  ehtHking,ht\f\g  returned,  subscribed 
by  the  officer  and  two  witnesses,  becomes  the 
warrant  for  a  summary  removing  before  the 
burgh  court,  under  which  decree  of  removal 
will  be  pronounced,  immediately  on  the  ar- 
rival of  the  removing  term ;  and  if  the  tenant 
do  not  then  remove,  he  maybe  ejected  on  the 
expiration  of  a  charge  of  six  days.  BeH  o» 
Leases,  vol.  ii.  p.  118,  4th  edit,;  Hunter't 
Landlord  and  Tenant,  ii.  85  ;  Rou's  Lect.  ii. 
551.     See  Removing, 

Cliallen^;  an  invitation  or  defiance  to 
fight  a  duel,  whether  given  verbally  or  in 
writing.  By  1696,  c.  35,  the  person,  whether 
principal  or  second,  or  other  interposed  per- 
son, concerned  in  giving  a  challenge,  was 
punishable  with  banishment  and  escheat  of 
moveables,  although  no  fighting  ensued.  Tbia 
statute  was  repealed  by  59  Qieo.  III.,  c.  70 ; 
but  both  the  sender  and  acceptor  of  a  chal- 
lenge, or  one  who  posts  a  person  as  &  coward 
for  not  fighting,  are  still  guilty  of  an  indict- 
able offence.  The  challenge  must  bo  serioni 
and  formal,  and  not  mere  intemperate  expres- 
sions or  words  of  defiance,  wbicb,  though  im- 
porting a  design  to  fight,  are  not  followed  up 
by  more  deliberate  proceedings.  iftniKi,  i.  438, 
442 ;  BelPs  Notes,  p.  Ill ;  iftrfcS.  Justus  ^ 
Peace,  vol.  i.  p.  386  ;  Alison's  Princ.  p.  580  ; 
Burn's  Justice  by  Chitty,  p.  586.    See  DueUiny. 

Challenge  of  Jnron.  To  challenge  a 
juror,  is  to  object  to  his  acting  as  a  juryman. 
The  English  Treason  Laws,  which  were  ex- 
tended to  Scotland  by  7  Anne,  c  21,  allow 
a  person  tried  for  that  crime  thirty-^vt  per- 
emptory challenges,  i.e.,  challenges  without 
cause  assigned.  In  other  criminal  cases  tha 
panel  hod  not,  until  lately,  by  the  law  of 
bcotland,  any  right  of  peremptory  challenge; 
but  he  is  served  with  a  list  of  the  whole  for^- 
Gve  persons  from  which  the  juTj  is  to  be  ae- 
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iMted,  ud  has  thuE  an  opportunity  of  leant- 
wf  &I1  Kasonable  objections  which  may  be 
■t^  agsJDst  any  of  them,  and,  on  cause 
tfaovn,  he  may  object  withoat  limit.  The  law- 
fg]  groumls  of  objection  arei— I.  That  the 
propowd  joryman  is  infamoaB  infamiajut ' 
er  u  outlaw ;  2.  That  he  has  hostile  feelings 
tovuds  the  panel,  or  that  he  hu  expressed 
«ich  feelingi ;  3.  That  he  is  insane,  or  deaf, 
er  domb,  or  a  minor ;  4.  Where  the  prose- 
ration  is  at  the  instance  of  a  private  party,  it 
ii  a  good  objection  that  the  juryman  is  near 
of  kin  to  the  prosecutor,  or  that  he  is  depend- 
ent upon  him  in  such  a  manner  as  to  create 
u  DDdDe  bias;  Httme,  i.  5,  545  ;  ii.  p.  309. 
And  now,  by  the  statute  6  Geo.  IV.,  c.  22,  the 
pnmtntor  and  panel  hare,  each  of  them, 
In  peremptory  challenges  without  reason  as- 
ligiwd;  AUtmCi  Prac  p.  383;  but  in  both 
criminal  and  civil  trials  only  two  in  the  spe- 
cisl  lilt  can  be  peremptorily  challenged.  See 
Jnty.  By  the  act  establishing  the  jury  court 
in  civil  causea  in  Scotland  (55  Geo.  III.,  c. 
43,  j  21^  peremptory  challenges  to  the  nuro- 
btr  of  foDT  to  each  party  are  allowed ;  and 
(bsllenges,  on  cause  shown,  are  of  course  on- 
haitei  The  act  69  Geo.  III.,  c.  35,  by 
vhieh  the  jury  conrt  is  made  permanent, 
■ukfs  DO  alteration  in  regard  to  the  right  of 
ehsllenge.     See  Jury  Trial. 

dumberlain.  The  chamberlain  of  Scot- 
Imd  was  an  officer  of  high  dignity  and  of  su- 
pnne  jurisdiction.  He  had  the  inspection  of 
aHroyaibnrghs,  and  power  to  inquire  into  the 
modaet  of  tfae  magistrates,  and  to  apply  the 
bnrgb  rerenues  to  their  proper  use.  He  de- 
ddtd  disputes  betwixt  burgessand  burgess,and 
bald  circuits  for  the  exercise  of  his  jurisdiction. 
H»  judged  also  in  matters  of  puUic police  with- 
in bnrghs,apoweT  now  exercised  by  the  Dean 
t^  Guild.  The  office  of  chamberlain  of  Scot- 
land has  been  long  since  abolished.  Stair, 
B.  IT.  tit.  1,  §  4 ;  Erik.  B.  i.  tit.  3,J  38. 

The  Lord  Great  C*ami*rifflm  of  England  is 
an  cSicer  of  considerable  importance.  He  is 
governor  of  the  Palace  of  Westminster ;  and, 
npin  all  solemn  occasions,  such  as  the  coro- 
nUion  of  the  King,  the  keys'  of  Westminster 
Hall  are  delivered  to  him.  He  has  the  care 
of  providing  all  things  in  the  House  of  Lords 
during  the  sittiugof  Parliament.  The  Gentle- 
nan  Csher  of  the  Black  Rod,  Yeoman  Usher, 
Ac,  are  under  his  authority.  The  office  is 
bweditary.     TomiiM'  Diet, ;  Wharttm^e  Lex. 

The  U)rd  Chamberlain  of  Ihe  Household  has 
tbe  superintendence  and  government  of  all 
affsin  belonging  to  tbe  King's  chamber  (ex- 
t«pt  tbe  bed-chamber),  luid  also  of  the  ward- 
robe; of  artificers  in  the  King's  service. 
King's  nessengera,  comediana,  die  Tbe  ser- 
paota-at-amu  at«  also  under  his  inspection, 
ud  the  King's  chaplaiiis,  phyucians,  apotbe- 
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carles,  sui^eons,  Ac.  He  has  a  Tice-ehamber- 
lain  under  him ;  and  both  are  Privy  Coun- 
cillors.    Tomlins' Diet.;  Wharton's  Lex. 

Chiunparty,  or  Champerfy;  in  English  law, 
a  bargain  with  the  plaintiff  or  defendant  in 
any  suit,  to  have  pui  of  the  land,  debt,  or 
other  things  sned  for,  if  the  party  that  under- 
takes it  prevails  therein  ;  whereupon  the 
ekampertor  is  to  carry  on  the  party's  suit  at 
his  own  expense.  It  is  strictly  forbidden  by 
several  English  statutes,  being  a  species  of 
maintenance,  and  punished  in  the  same  man- 
ner. Tomlin^  Diet.  h.  t. ;  Wharion't  Lex.  h.  t. ; 
Story's  Com.  ii.  289  ;  Story  on  ContriKts,  §  208. 
See  Maintenance.     Buying  of  Pleas. 

Champert;  in  old  law  langn^,  a  gift 
taken  by  a  great  man  or  by  a  judge  for  de- 
laying a  just,  or  expediting  a  wrongous  action. 
In  England  it  is  used  where  the  judge  him- 
self, either  directly  or  indirectly,  maintains 
thenlea.     Skene,  h.  t. 

Cfiancellor  of  a  J1117;  is  tbe  preses  or 
foreman  of  the  jury,  who  announces  the  ver- 
dict when  it  is  a  verbal  one,  and  who  delivers 
it  iu,  and,  along  with  the  clerk,  subscribes  it 
in  name  of  tbe  jury,  when  it  is  in  writing  ; 
Itume,  vol.  ii.  p.  426  ;  Alison's  Prac.  639. 
By  the  Jury  Court  act,  55  Geo.  III.,  c.  42, 
^  33,  it  is  provided  that  the  chancellor  of  the 
jury  in  civil  causes  shall  be  elected  by  a  ma- 
jority of  tho  jury  after  they  are  sworn,  and, 
in  case  of  an  equality  of  votes,  tbe  juror  first 
sworn  shall  have  a  doable  vote.     See  Verdict. 

Chuieellor,  Lord.  The  office  of  Lord 
Chancellor  of  England  is  the  highest  under 
the  Crown.  The  Lord  Chancellor  is  ap- 
pointed to  the  office  by  the  mere  delivery  of 
the  King's  great  seal  into  liis  custody.  He 
is  a  Privy-Councillor  ex  offieio,  and  Speaker 
of  the  House  of  Lords  by  prescription.  He 
has  the  appointment  of  all  justices  of  the 
peace  throughont  the  kingdom.  In  England 
he  is  the  guardian  of  all  infants,  idiots,  and 
lunatics,  and  has  the  general  supenntendence 
of  all  charitable  institutions.  In  his  judicial 
capacity  he  exercises  the  very  extensive  juris- 
diction of  the  Court  of  Chancery.  He  not 
only  keeps  the  King's  great  seal,  hut  all  pa- 
tents, commissions,  warrants,  &c.,  from  the 
King  are  perused  and  examined  by  him  be- 
fore being  signed.  The  highest  branch  of 
bis  jurisdiction  is  that  of  cancelling  tiie  King's 
letters-patent  when  granted  contrary  to  law. 
The  Lord  Chancellor  is  superior  in  point  of 
precedency  to  every  temporsl  Lord.  Tom- 
tin's  Law  Diet. ;  Wharton's  Lex,  h.  t. 

The  office  of  Lord  Chancellor  in  Scotland 
was  abolished  at  the  Union  in  1707.  The 
Chancellor  of  Scotluid  was  formerly  an  offi- 
cer of  very  great  importance.  He  presided 
in  the  Scots  Pai^iament,  and  in  all  eoitrts  of 
judicature  (1661,  e.  1),  and  had  the  principal 
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direction  of  the  Chancer;.  He  had  the  etu- 
tud;  of  the  great  seal,  and  was  chief  counsellor 
to  the  KiDg  {Balf.  Praetiekt,  p.  15) ;  and  took 
precedence  of  all  others  ralioue  ofieii.  On  the 
abolition  of  the  office,  a  keeper  of  the  great 
seal  for  Scotland  was  appointed ;  in  afSiiog 
the  seal,  hoirever,  to  the  writs  passing  under 
it,  he  acts  merelv  mi  n  Uteri  all  j.  See  Gnat 
Stal. 

Chanoery  or  Chanoellary,  The  Chancery 
in  Scotland  is  an  office  managed  by  the  Di- 
rector of  Chancery  and  his  deputies,  in  which 
are  recorded  all  charters,  patents  of  dignities, 
gifts  of  offices,  remissions,  legitimations,  pre- 
sentations, commissionB,  brieves,  retours,  pre- 
cepts thereon,  and  all  other  writs  appointed 
to  pass  the  great  or  the  quarter  seals.  The 
Director  of  Chancery  is  keeper  of  the  quarter 
seal,  or  testimonial  of  the  great  seal  as  it  is 
also  termed ;  and  in  this  office  all  writs  pass- 
ing under  the  quarter  seal  at«  written.  All 
wriis  passing  through  Chancery  are  recorded 
before  they  are  given  out  to  be  sealed.  It  is 
from  Chancery  that  all  brieves  are  issaed,  and 
to  it  all  retoorable  brieves  are  returned  to  be 
recorded.  Stair,  B.  iv.  tit.  1,  §  2  ;  tit.  3,  J  1 ; 
tit.  4B,  §  39 ;  Brown's  Synop.  h.  t.  See  Brteet. 
Seah. 

Clianoory ;  in  England,  the  highest  court 
of  judicature  next  to  the  Parliament.  Its 
jurisdiction  is  of  two  kinds,  ordinary  and  ex- 
traordinary,  in  the  former  of  which  the  Lord 
Chancellor,  Lord  Keeper,  Ac,  is  bound,  in 
bis  proceedings  and  judgments,  to  observe  the 
order  and  method  of  the  common  law ;  the 
latter  is  that  which  the  court  eiercites  in 
cases  of  tmity.  Tenliat'  Diet.  h.  t. ;  WlutT' 
ton's  Lex,  h.  t. 

Chapeli  and  AUangM.  Before  the  abo- 
lition of  Popery,  it  waa  usual  for  pious  per- 
sons to  fonnd  and  endow  chapels,  which  were 
served  by  a  chaplain ;  or  altarages,  which 
were  small  endowments  for  the  maintenance 
of  a  priest  to  perform  divine  service  at  an 
altar,  on  behalf  of  the  soul  of  the  founder,  or 
some  of  his  deceased  friends.  Erik.  B.  i.  tit. 
5,  S3.     See  Alktragt, 

Chapter.  In  times  of  Popery  and  Epis- 
copacy the  chapter  was  the  bishop's  council, 
consisting  of  an  archdeacon,  dean,  and  canons 
or  prebendaries,  who  were  generally  ministers 
within  the  diocese.  By  the  advice  of  this 
council,  the  hishop  managed  both  his  spirit- 
ual afiairs  and  the  temporal  affairs  of  the  dio- 
cese. See  Stair,  B.  ii.  tit.  8,  §  15;  Erat. 
B.  ii.  tit.  10,  5  5. 

Charaoter  of  FaneL  Evidence  of  the 
prisoner's  gtneral  bad  character  cannot  be 
brought  to  support  a  specific  charge.  The 
charge  of  habit  and  repute  in  theft  is  of 
course  excepted.  In  certuo  cases  of  homi- 
cide, proof  of  a  vindictive  tempei,  and  of  a 
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series  of  cmellias  practised  towards  the  in- 
dividual  killed,  is  competent ;  bnt  such  cruel- 
ties must  he  set  forth  in  the  libeL  Proof  of 
character  is  allowed  on  the  part  of  the  panel, 
both  as  evidence  in  his  favour,  and  in  miti- 
gation of  punishment,  as,  for  instance,  in  ho- 
micide  on  sudden  quarrel,  that  he  is  of  a  mild 
temper,  and  that  the  deceased  wsa  the  re- 
verse. Such  evidence  of  character  must  be 
given  on  oath,  unless  when  offered  in  mitiga- 
tion of  punishment,  in  which  case  a  written  cer- 
tiScate  is  admitted,  vaUai  quantum,  where  the 
case  has  sot  gone  before  the  jury ;  DidaoK 
on  Evidence,  p.  965.  Where  the  character 
of  the  injured  person  is  impeached  by  a 
panel,  the  prosecutor  may  bring  evideace 
to  support  it.  In  cases  of  rape,  the  wo- 
man's general  loose  manners,  and  even  par- 
ticular acts  of  criminality,  may  be  proved  ; 
but  the  prosecutor  must  have  notice  of  this 
line  of  defence,  unless  he  has  attempted  to 
setup  her  previous  character.  Hume,  ii.  413  ; 
Aligon'sPrin.215i  Alison's  Prae.  629  ;  Dido- 
son  on  Evidence,  21.  In  charges  of  rape  also, 
the  prosecutor  may  anticipate  the  ordinaiy 
defence,  that  the  connection  was  voluntary,  by 
proving  the  woman's  good  character,  thongn 
not  impugned  on  record;  U'WiUiam,  1616; 
Arldey't  Rep.  p.  209. 

Charaoter  of  Parties.  In  an  action  o( 
damages  for  defamation,  it  is  competent  to 
the  pursuer  to  adduce  evidence  in  support  of 
hisgeneral  character,  as  upon  that  the  amount 
of  his  damages  in  some  degree  dependa.  When 
a  pursuer  leads  evidence  in  support  of  his  cha- 
racter, the  defender  is  entitled  to  attack  it 
and  lead  counter  evidence,  hut  not  to  impogs 
a  general  character  in  favour  of  which  evi- 
dence has  been  led,  by  questions  as  to  parti- 
cular acts.  Upon  the  question,  whether  the 
defender  is  entitled  to  attack  the  general  con- 
duct of  the  pursuer,  althongb  evidence  bos 
not  been  led  in  support  of  it,  there  are  seve- 
ral conflicting  decisiona  cited  by  Ur  Macfar- 
lane;  Jwy  Prac,  217.  In  the  most  recent 
of  these,  evidence  was  admitted  that  ths 

Sursuer  was  of  a  violent  and  qnarrelsoine 
ispoflition,  there  being  a  statement  to  that 
effect  in  the  record ;  and  the  principle  seenu 
now  to  be  recognised,  that  general  evi- 
dence against  the  pursuer's  character  will 
be  rejected,  unless  the  defender  has  attacked 
it  on  record,  or  taken  an  issue  in  justifica- 
tion ;  Dickson  on  Evidence,  p.  18.  It  ia  in* 
competent  in  civil  cases  to  lead  evidence  ta 
to  the  defender's  general  character,  either  pn 
or  contra.  See  Matfariane's  Jury  Prac,  21&-S, 
and  authorities  there  cited  ;  Diekson,  u(  nprm. 

Charaoter  to  Semnt  There  ia  no  leg^ 
obligation  upon  a  master  to  give  his  aerraat 
a  character ;  but  if  he  give  a  false  one,  h*  h 
liable  to  the  servant  in  damages.    BelPs  FHam. 
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«k  edit.  p.  53,  mJ  Mthtritits  thtrt  dted  ;  11- 
kd.  p.  149. 

Chlrionei,  vel  CardontM;  eardg  with  which 
tmI  ii  carded  and  wrought.     Skene,  h.  t. 

Qttrge.  In  the  technicftl  languAge  of 
Scotch  law,  &  charge  ia  the  command  of  the 
SoTeraign's  letters  to  perform  flome  act.  1'be 
ttnn  ii  also  applied  to  the  memenger'g  copy 
forurrice,  reqnirieg  the  person  to  obej  the 
order  of  the  letters ;  as  a  charge  on  letters 
of  bomiDg,  or  a  charge  against  a  superior. 

Qiargt  toeuier  Heir. — General  Charge. — This 
fomwrlj  waa  a  writ  issued  in  the  Eorereign's 
Duie,  and  passing  the  Signet,  ordering  the 
b«ir  within  forty  days  to  enter  heir  to  his 
pradeeeoor,  under  cei-tification  that,  if  he 
iiiled,  the  creditor  should  have  action  against 
bin,  in  the  same  manner  as  if  he  had  entered. 
The  general  charge  waa  intended  merely  as 
Ibe  foundation  of  proceedingB  against  the 
W ;  and  althoogh  such  a  charge  might  have 
Imcd  given  during  the  currency  of  the  annv» 
idiiav*di,  yet  no  summons  conld  be  raised 
for  constituting  the  debt,  until  after  the  ei- 
pintion  of  the  year,  unless,  during  the  course 
of  it,  the  heir  had  intromitted  with  the  effects 
«r  ttie  deceased,  and  so  incurred  a  passive 
title.  When  the  action  had  been  raised  on 
the  expiration  of  the  general  charge,  the  heir, 
if  he  chose,  might  appear  and  renoance  the 
nccesion-,  in  which  case  decree  eogniltonis 
CMM  might  be  obtained  at  the  instance  of 
the  creditor.  This  decree  was  termed  a  de- 
cree of  cognition,  because  its  chief  ohject  was 
toiacertain  the  amount  of  the  debt;  but  such 
1  decree,  proceeding  on  a  renunciation  by  the 
heir,  conld  not  affect  either  his  person  or 
•eparate  property.  Where  no  appearance  was 
lude  for  the  heir,  decree  was  pronounced 
agaimt  him  as  lawfully  charged  to  enter  heir, 
■hkh  had  the  effect  of  constituting  him 
debtor  penonally,  and  gave  the  creditor  ac- 
tion agunst  him  and  his  estate,  as  well  as 
igiinst  the  estate  of  tbe  ancestor.  Erik.  B. 
ii>  tit  12,  S  12,  et  leq. ;  BeWa  Com.  5th  edit. 
vol.  i,  p.  709  ;  Brovm's  Sj/wp.  h.  t. ;  Shaie't 
Digat;  Hrid.  Styles,  2d  edit.  vol.  iii.  p.  3f" 
Saniftri  on  Heritable  Svecettion,  vol.  ii.  p> 
11, 67  ;  Reu't  Lent.  i.  498 ;  Menziea'  Leeturet. 
The  debt  being  thus  constituted,  it  still  re- 
nahed,  that  the  heritable  rights  which  be- 
lesged  to  the  ancestor  should  be  vested  in  the 
heir,  or  made  liable  to  the  diligence  of  the 
creditor ;  and  for  this  purpose  the  heir  re- 
qairtd  to  receive  either  a  tpedid  or  a  gentrd 
•pensl  charge, 

TU  SpeoM  Charge  was  a  writ  also  issued  in 
theSovereign's  name,  and  passing  the  Signets 
It  nwrated  the  genend  charge  and  procedure 
for  conMitnting  the  debt,  and  that  the  heir 
voald  not  enter  himself  heir  in  special  to  the 
heritage  in  which  his  ancestor  died  infefl,  so 


CHA 


153 


as  to  enable  the  creditor  to  adjudge  that  pro- 
perty ;  and  it  ordained  the  heir,  within  forty 
days,  to  enter  himself  heir  in  ^cial  to  his 
ancestor,  under  certification  tha^  if  he  failed, 
the  creditor  should  have  action  of  adjudica- 
tion against  him  and  the  lands,  precisely  as 
if  he  had  so  entered.  The  execution  of  this 
charge  was  by  1 540,  c.  160,  made  equivalent, 
Jklione jurit,  to  the  heir's  actual  entry;  and 
on  tbe  expiration  of  the  forty  days,  an  ai^n- 
dication  at  the  instance  of  the  creditor  effect- 
ually carried  the  subjects  to  which  the  heir 
was  charged  to  enter.  Er$k.  B.  ii.  tit.  12, 
5  13  ;  BtWtCom.  ibid,  pp.712  and  740  ;  Jwid. 
Sti/leg,  2d  edit.  vol.  iii.  pp.  375,  415, 763. 

7*)  General  Special  Charge. — Tbe  only  differ- 
ence between  this  charge  and  tbe  special 
charge  was,  that  it  was  applicable  to  those 
heritable  subjects  to  which  the  ancestor  had 
personal  rights,  not  completed  by  sasine  ;  and 
the  heir  was  charged  to  make  up  his  titles  to 
the  nnexecTited  procuratories  or  precept,  4*. 
under  certification  that,  if  he  failed,  the  cre- 
ditor should  have  the  samo  action  against  the 
heir  and  the  heritage,  that  he  would  have 
had  if  he  had  been  retoured  heir  in  general 
to  his  ancestor.  Ertk.  ib.  By  tbe  statute  54 
Geo.  III.,  c  137,  S  8,  it  was  enacted,  that, 
after  one  charge,  whether  general  or  special, 
had  been  given  on  induciie  of  forty  days,  every 
subsequent  charge  might  be  on  inAvciiB  of 
twenty  days  only  ;  and  by  the  same  section  of 
the  act,  these  tWun<x  were  declared  to  he  ap- 
plicable whether  the  heirwaswithin  Scotland 
or  not.     Jvrid.  Stylet,  2d  edit.  vol.  iii.  p.  371. 

Where  the  heir  himself,  and  not  the  an- 
cestor, waa  the  debtor,  there  was  no  occasion 
for  a  general  charge.  All  that  the  creditor 
bad  in  view  in  such  a  case  wait,  that  his  debtor 
should  complete  his  titles  to  the  property  to 
which  he  had  succeeded,  so  that  it  might  be 
attached  for  his  debt;  and,  for  this  purpose, 
it  was  necessary  to  raise  letters  either  of  spe- 
cial or  of  general  special  charge,  according  to 
the  state  of  the  titles  to  tbe  subjects  of  the 
succession ;  and,  on  the  expiration  of  this 
charge,  whether  tbe  heir  entered  or  not,  the 
subjects  were  effectually  attached  by  adjudi- 
cation at  the  crediior's  instance.  1621,  c.  27  ; 
Erik.  B.  ii.  tit.  12,  §  14.  But,  even  in  this 
case,  the  heir  was  not  obliged  to  answer  the 
charge  until  the  expiration  of  the  annus  de- 
liberandi;  and  the  creditor  could  not  go  on 
with  his  proceedings  during  the  year,  unless 
the  heir  chose  either  to  obny  the  charge,  or 
to  assume  possession  of  the  estate,  or  grant  con- 
veyances of  it.  It  has  been  doubted  whether 
the  heir,  when  he  was  himself  the  original 
debtor,  was  at  liberty  to  renounce  tbe  succes- 
sion which  had  opened  to  him,  and  which 
might  have  enabled  him  to  discharge  hii 
debts  ;  and  it  was  once  held  that  such  a  re- 
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Dunciation  WM  competent ;  Caru,  23d  MartA 
1627i  Mof.  SupplffMeat,  p.  40  ;  but  the  cor- 
rectneaa  of  thst  decision  has  heen  questioned ; 
BeWt  Com.  vol.  i.  p.  709,  5th  edit. 

The  act  1540,  c.  106,  authorized  charges 
to  euter  to  be  given  only  where  the  heir  was 
of  perfect  age ;  but,  by  immeniorial  usage,  it 
iras  the  practice  to  charge  minors.  It  has 
been  already  observed,  that  the  charge  might 
be  given  during  the  currency  of  the  nnniu 
(Uliberatidi ;  and  in  those  cases  where  the  ge- 
neral charge  was  meant  to  he  the  foundation 
of  an  ordinary  summons,  the  action  was  sus- 
tained if  the  summons  on  which  it  proceeded 
was  not  executed  until  a  year  after  the  ances- 
tor's death,  although  the  forty  days  of  the 
charge  were  not  elapsed  at  the  date  of  the 
execution.  But  where  a  special  charge  had 
been  given  with  a  view  to  an  adjudication, 
the  summons  of  abjudication,  according  to  the 
construction  put  on  the  statute,  coold  not  be 
raised  until  the  expiration  of  the  aanaiddil»- 
randi,  and  of  "  the  forty  days  next  ensuing 
that  year,  within  which  the  heir  is  charged 
to  enter."  Stair,  B.  iii,  tit.  i,  §  32 ;  tit.  6, 
§  22,  »t  teq. ;  B.  iv.  tit  51,  §  10  ;  Ersk.  B.  ii. 
tit  12,  §  15  ;  Bdl's  Com.  5th  edit.  vol.  i.  p. 
7-i3;BeU'iPrinc.  4th  edit.  art.  1856, rfwj.; 
Meniin'  Lecturet.     See  Adjitdieati<m, 

By  the  act  10  and  11  Vict,  c.48.  §16, 
general,  special,  and  general  special  charges 
are  aboli^ed.  The  execution  of  a  summons 
of  constitution  of  an  ancestor's  debt  against 
an  unentered  heir  is  mode  equivalent  to  a 
general  charge.  The  executiou  of  &  summons 
of  adjudication  following  on  the  decree  ob- 
tuned  in  sucb  action  of  constitution  is  made 
equivalent  to  a  special  charge,  or  general  spe- 
cial charge,  as  the  case  may  require.  The 
same  effect  is  given  to  the  execution  of  a 
summons  of  adjudication  against  an  unentered 
heir,  founded  on  his  own  debts.  See  on  this 
subject  the  article  Adjudication  contra  Bcb- 
redilatem  Jacealem, 

Charge  on  Letters  of  Horning,  Tbe  will 
of  letters  of  horning  commands  messengers- 
at-arms,  as  sheriffs  in  that  part,  to  order  the 
debtor  to  pay  the  debt  within  a  certain  num- 
ber of  days ;  and  this  the  messeuger  does  by 
leaving  for  the  debtor  what  is  tenned  a  copy 
of  charge  ;  by  which,  in  virtue  of  the  letters 
of  horning,  be  commands  and  charges  the 
debtor  to  make  payment  of  the  debt,  speci- 
fying the  sum,  and  describing  the  voucher  of 
debt  as  in  the  narrative  of  the  letters  of 
horning,  and  that  within  the  days  and  under 
the  pains  expressed  in  the  letters.  This  must 
be  signed  by  the  messenger  (1592,  c.  141). 
The  date  must  be  in  writing  (1693,  c.  12), 
and  the  names  and  designations  of  the  wit- 
nesses inserted.  The  form  of  giving  this 
charge  is  regulated  by  the  act  1540,  c.  75 ;  I 
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and  the  cases  provided  for  an 
charge  ia  delivered  personal 
form  b  simple.  2.  Where 
found,  and  the  charge  ia  left 
In  this  case,  it  must  be  left 
dwelling-place,  and  with  th' 
the  dwelling-place;  and  tfa 
stated  in  the  execution.  3. 
provided  for  by  the  act  is  i 
cannot  be  found,  and  access  a 
that  case,  the  messenger  musi 
ble  knocks  on  the  door,  and 
of  charge  on  the  most  pat 
house.  The  execution  retur 
Benger  is  »  certificate  of  ) 
through  the  form  of  deliver 
which  execution  must  be  sig 
by  the  witnesses,  whose  nan 
tionsmust  also  be  inserted.  1 
thedebtorisfurthofthekii^ 
may  be  given  edictally,  pro' 
contain  a  proper  warrant 
See  Citation. 

Since  the  Personal  Diligc 
Vict.  c.  114,  the  use  of  letti 
the  warrant  of  a  charge  is  al 
That  act  provides,  §  1,  thai 
crees  of  the  Court  of  Sessi< 
and  Court  of  Justiciary,  and 
ceeding  on  registered  deeds,  • 
a  warrant  to  charge  tbe  del 
to  pay  or  perform ;  in  virtue 
the  charge  may  be  given  ;  a 
must  be  returned  in  terms  of  i 
dule,  §  83.  A  similar  wairai 
be  inserted  in  extracts  of  Sher 
§  9.  Extract  decrees  in  E 
also  may,  by  19  and  20  Vict 
warrant tocharge.  SooGGeo. 
BeU't  Com.  5th  edit  vol.  ii.  | 
iSAaw'i  Digal;  Ross's  Lect.  i,  1  ] 
534  ;  Hunter's  LajuUord  and  t 
Metseager-at~arm» ;  Meniitt'Li 
ancing,  p.  282.    See  Homing, 

Cliarge  against  SnpericHrs 
may  he  used  by  heirs,  by  a 
purchasers. 

Charge  by  an  J«r.— The 
used  against  a  superior,  or  s 
of  a  superior.  1.  Againtt  6 
tbe  20  Geo.  II.,  c.  50,  the  heu 
of  his  special  retour,  may  ob 
for  letters  of  charge,  to  char; 
to  enter  him  on  fifleen  days 
he  is  bound  to  do  on  reoeivinf 
f  duties,  and  eihibi 
cient  titles;  and  this  charge  i 
by  personal  diligence  against 
Enh.  B.  iii.  tit  8,  §  79.  2. 
of  the  superior.  When  tbe  n 
and  the  heir  unenteredi  the 
must,  in  t«nns  of  the  act  1 
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tWgad  b;  the  heir  of  the  vassal  to  iofeft 
himtelf  within  forty  dajB,  under  certification 
Ibit,  ibould  be  ful,  he  shall  lose  the  tenant 
for  hii  lifetime  ;  which  has  been  explained  to 
■eu  the  casaalties  arising  from  tlie  delin- 
qitracj  of  the  vassal,  and  besides  be  liable  in 
dum^;  aod  abonld  the  heir  fail  to  enter, 
the  TAssal  may  proceed  to  charge  the  inter- 
mediate superiors,  until  he  comes  to  the 
CrewB,  from  whom  he  will  receive  a  title. 
ErA.  ib.  §  80. 

Ctarge  iy  an  aijudger. — Where  an  adjudger 
nihes  to  render  his  debt  real,  and  capable  of 
coDpetiDfc  with  other  real  rights,  he  must 
dbtiin  iafeftment ;  and,  with  this  view,  where 
the  superior  refuses  to  enter  him,  he  must 
nix  letters  of  horning  (the  warrant  of  which 
ii  Mutained  in  the  decree  of  abjudication), 
ud  apon  these  charge  the  superior  to  enter 
him  within  twenty-one  days.  This  was  in- 
trodiKed  bj  the  act  1647,  c.  43 ;  and  although 
ibat  act  was  rescinded,  the  practice  has  con- 
tianed ;  and  the  superior  is  bound  to  give  an 
(Dtry  on  payment  of  a  year's  rent  of  the  sub- 
ject. Should  the  anperior  neglect  the  charge, 
the  a»t  highest  superior  may  be  charged  to 
gire  an  entry  to  the  adjudging  creditor,  and 
so  on  Dp  to  the  Crown,  from  which  a  charter 
will  be  obtained,  which  will  vest  a  feudal 
riKht  in  the  adjudging  creditor.  Ertk.  B.  ii, 
tiL  12,  §  25.  As  to  the  mode  of  rendering 
M  adjadication  the  first  effectual  one,  see 
EfieM  Adjudication.     See  also  Adjudication. 

Char^  ty  a  jmrehater. — ^By  the  act  20  Geo, 
11.,  c.  50,  §  12.  every  purchaser  possessed  of 
idispontiou  with  a  procuratory  of  resigna- 
tion, may  demand  on  entry  from  the  superior, 
ID  ^yment  of  the  entry-money  stipulated  in 
the  original  charter,  or  of  a  year's  rent.  On 
(h*  nperior's  refosat,  the  purchaser  may  ap- 
plj  to  the  Lord  Ordinary  on  the  Bills,  pray- 
ing a  warrant  for  letters  of  homing  to  charge 
tbs  nperior  to  receive  him ;  and  upon  pro- 
dnctieu  in  the  BiU-Cbamber  of  the  disposi- 
lioD  or  other  conveyance,  containing  proou- 
titory  of  resignation  in  favour  of  the  pur- 
cbuer,  warrant  will  be  granted  for  letters  of 
barniag,  on  fifteen  days'  iWucue,  to  charge 
>be  superior  to  enter  the  purchaser.  Should 
(ka  mperior  be  hinuelf  anentered,  the  par- 
ehsKT  may  proceed  and  charge  him  in  the 
nsuwr  above  explained. 

This  formerly  was  the  only  way  in  which 
anperior  coald  be  compelled  to  give  an  en- 
tij;  for  although  the  purchaser  might  be 
cotcred  by  confirmation,  that  entry  was  the 
lohmtary  act  of  the  superior,  and  admitted 
of  no  charge  at  the  instance  of  the  pursuer. 
Sitir,  B.  iv.  tit.  3.  §  30  ;  BeWt  Com.  5th  edit. 
"J.i.  p.  716  ;  Beie»  Prine.  4th  edit.  art.  823 ; 
Ku^t  Ltd.  ii.  301 ;  Memiet'  Lecturet. 

ByOaact  10  and  11  Vict.,  c.48,  §6,  a 
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superior  may  be  compelled  to  grant  a  charter 
of  confirmation  in  the  same  way  and  form  as 
he  might  have  been  compelled  to  grant  a 
charter  of  resignation.     See  Confirmation. 

ClLarity;  receipt  of  charity  or  parochial 
relief  disqualifies  to  vote  for  a  member  of 
Parliament.     See  Alms. 

Charter.  A  charter  is  the  written  evidence 
of  a  grant  of  heritable  property,  made  under 
the  eoudition  that  the  grantee  shall  annually 
pay  a  sum  of  money,  or  perform  certain  ser- 
vices to  the  granter ;  and  by  our  law  it  must 
be  in  the  form  of  a  written  deed.  The  granter 
of  a  charter  is  termed  the  superior, — the 
grantee  the  vassal, — ^the  vassal  is  said  to  hold 
the  subject  of  the  superior, — aud  the  annual 
sum  or  service  stipulated  is  termed  the  duty. 
Charters  are  called  blench  or  feu,  from  the 
nature  of  the  stipulated  prestation, — a  me  or 
de  me,  from  the  kind  of  holding, — and  origi- 
nal, or  by  progress,  from  being  first  or  re- 
newed grants  of  the  same  subjects.  See  Jfen- 
lies'  Leeturet;  Lhtfs  Feudal  Conveyancing. 

Blendi  and  Feu  Charters. — In  former  times, 
the  duty  which  superiors  almost  always  re- 
quired from  their  vassals  was  militai^  ser- 
vice, and  the  vassal  was  then  said  to  bold 
ward.  This  holding,  however,  was  abolished 
by  the  act  20  Geo.  Ill,  c.  50 ;  and  since  that 
act  took  effect,  the  only  duties  which  it  is 
lawful  to  insert  in  charters  are  blench  and 
feu  duties.  A  blench-duty  is  a  mere  nominal 
payment;  as  a  penny  Scots,  or  a  red  rose,  st 
pelatnr  lantvm.  A  feu-duty  is  a  consideration 
of  some  value.  Charters  containing  these 
different  duties  are  termed,  according  to  their 
nature,  blench  or  feu  charters.  Original 
blench-charters  are  not  very  common  in  mo- 
dem practice.  From  the  nature  of  the  duty 
stipulated  in  them,  superiors  can  derive  no 
advantage  from  granting  such  rights,  but, 
on  the  contrary,  subject  themselves  to  consi- 
derable inconvenience  and  expense,  in  so  far 
as  it  is  necessary  for  them  to  complete  titles 
to  the  superiority  in  favour  of  themselves  or 
their  heirs,  to  enable  them  to  renew  the 
blench  right  after  the  death  of  the  original 
vassal.  Jurid.  Stylet,  3d  edit.  vol.  i.  pp. 
10,  et  Meg. ;  24,  et  teq. ;  4th  edit.,  p.  16,  et 
feq.;  41,  etteq. 

Chartert  a  me  and  de  me, — All  charters  were 
originally  written  in  Latin,  and  one  of  the 
clauses  began  with  the  words,  "  Teneiidat 
prasdictat  terrai  de  me,"  to  show  that  the 
grantee  was  to  hold  the  lands  of  the  granter, 
or  to  consider  him  as  his  superior.  A  char- 
ter having  a  clause  in  these  terms  was  called 
a  charter  deme.  It  often  occurred,  however, 
that  vassals  disponed  their  lauds  to  a  third 
party,  to  be  held,  net  of  themselves  as  supe- 
riors, but  of  their  superiors ;  and,  for  this 
purpose,  they  granted  charters  conveying  the 
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lands,  to  be  held  a  mt  de  tuperion  mto;  and 
these  were  termed  charters  a  mt.  As,  how- 
ever, the  vassal  had  uo  authority  to  grant 
such  charters,  it  was  necessary  to  get  them 
ratified  by  the  superior,  in  order  to  render 
them  valid.  A  charter  de  me,  then,  is  a 
grant  of  lands  to  be  held  of  the  granter ;  a 
charter  a  toe,  is  one  to  be  held  of  the  granter's 
Buporior.     Ertk.  Frine.  12th  edit.  143. 

Original  Charttrt,  and  Charten  by  Program. 
— An  original  charter  is  one  by  which  the 
first  grant  of  the  subject  is  made :  a  char- 
ter by  progress  is  one  renewing  the  grant 
in  favour  of  the  heir  or  singular  successor 
of  the  first  or  succeeding  vassals. 

I.  OrigitioX  Charter.  —  According  to  ite 
modem  form,  the  original  charter  contains 
the  following  clauses: — 1,  The  narrative, 
which  contains  the  name  and  designation  of 
the  grantor  or  superior,  and  the  inductive 
cause  or  consideration,  onerous  or  gratuitous, 
which  may  have  induced  the  superior  to 
grant  the  rigbt ;  and,  where  the  considera- 
tion is  pecuniary,  the  narrative  also  contains 
a  receipt  and  discharge  for  the  sum  paid. 

2.  The  dispositive  clause,  in  which  the  supe- 
rior declares  that  he  has  granted  and  dis- 
poned, and  thereby  grants  and  dispones,  the 
lands  to  the  vassal :  it  specifies  the  belrs  who 
are  to  succeed  to  them :  it  contains  a  minute 
description  of  the  lands,  stating  the  county, 
parish,  &c,  in  which  they  are  situated ;  and 
when  the  superior  means  to  reserve  any  right 
in  the  subjects  to  himself  or  others,  or  to  make 
the  grant  under  any  peculiar  conditions,  such 
reservations  or  conditions  are  inserted  hero. 

3.  The  tgntmiiM,  stating  that  the  grantee  is 
to  hold  the  lands  of  tbe  granter  as  superior. 

4.  The  reddendo,  which  expresses  the  duty  in 
money  or  services  to  be  paid  by  tbe  vassal  to 
the  superior,  with  the  sum  which  an  heir,  and 
sometimes  a  singular  successor,  is  to  pay  for 
a  renewal  of  the  grant,  termed  relief  and 
entry-money.  6.  The  clause  of  registration, 
which  is  only  for  preservation,  and  in  the 
boolii  of  Council  and  Session.  6.  The  pre- 
cept of  sasine,  wbich,  now,  is  a  mandate  to  any 
notary,  to  give  symbolical  delivery  to  the 
vassal  of  the  subjects  conveyed.  And,  ?■  The 
testing  clause.  Besides  these  clauses,  it  is 
usual  to  insert  aclanse  of  absolute  warran- 
dice, which  warrandice,  however,  is  implied ; 
and  an  assignation  to  tbe  rents,  which  is  only 
useful  before  infeflment  is  taken  on  the  pre- 
cept. Original  charters  are  now  seldom 
granted  by  the  Crown.  As  most  of  the  lands 
in  the  kingdom  have  already  been  inserted  in 
charters  from  tbe  Sovereigo,  the  charters 
wbich  the  Crown  is  now  called  on  to  grant 
are  chiefly  renewals  of  former  rights.  Never- 
theless, when  property  has  fallen  to  the 
Crown  as  tUtinutt  hares,  by  forfeiture  or  other- 
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wise,  there  ia  no  other  mode  by  whieh  the 
donatary  to  whom  such  property  may  be 
gifted,  can  complete  his  right,  except  by  ob- 
taining an  original  charter  from  the  Grown. 
But  even  such  a  charter  ia  assimilated  in  its 
form  more  to  a  charter  by  progress  than  to 
an  original  grant,  as  it  contains  the  elaase 
termed  a  QutequiiUm,  slating  to  whom  the 
property  last  belonged,  and  how  it  reverted 
to  the  Crown,  and  was  gifted  to  the  new 
grantee,  frsit.  Pn'nc.  12tfa  edit.  pp.  143-4-7; 
Jaiid.  StyUg,  -1th  edit.  vol.  i.  pp.  1-71. 

II.  CKarUrt  bg  Progrett. — After  aa  origi- 
nal charter  has  once  been  granted,  and  the 
vassal  infeft  on  it,  no  person  claiming  either 
as  his  heir  or  singiilar  successor  can  obtain  a 
complete  title  to  the  subjects  as  they  stood  in 
his  person,  without  a  renewal  of  the  grant 
from  the  superior.  The  requisites  to  enable 
the  claimant  to  demand  such  a  renewal  from 
the  superior  differ,  according  as  be  is  an  heir 
or  a  singular  successor. 

I.  Freest  to  an  Heir.— When  a  rasul  has 
died  infeft  in  lands,  his  heir,  in  order  to 
establish  his  right  to  them,  must  eipede  a 
special  service ;  a  proceeding  by  which  it  is 
ascertained  judicially,  that  the  ancestor  was 
the  lost  feudal  proprietor  of  the  lands  when 
he  died,  and  that  the  heir  is  now  entitled  to 
them.  On  the  production  of  the  retoar  of 
such  a  service  the  superior  is  bonnd  to  issue 
a  warrant  for  infeftiog  the  heir,  which,  how- 
ever, is  not  in  practice  called  a  charter,  bat 
a  precept  upon  a  retour.  In  its  form,  this 
precept  merely  relates  the  retonr,  ao<l  grants 
warrant  for  infeftment ;  and  it  contaioa,  of 
course,  the  usual  registration  and  tesUng 
clauses.  It  ia  issued  for  the  purpose  ofin- 
fefting  the  heir  only.  It  is  not,  therefore, 
granted  to  bis  heirs  or  assignees ;  and  he  ia 
not  entitled  to  convey  it,  so  as  to  enable 
another  person  to  infeft  himself  by  virtue  of 
it. 

When  a  subject  is  superior  of  the  lands, 
and  when  be  refuses  to  give  an  entry,  the 
vassal  may,  by  exhibiting  bis  retour  to  tbe 
Court  of  Session,  obtain  a  warrant  for  letton 
of  horning,  to  charge  the  superior  to  grant 
the  precept  within  fifteen  days,  on  paymant 
of  the  non-entry  and  relief  duties.  It'ia  not 
usual,  however,  for  subject  tuperion  to  re- 
quire the  heir  to  eipede  a  special  serTioe ; 
for,  if  tbey  be  satisfied,  from  other  sourcoii  of 
the  heir's  right,  they  may  legally  grant  war* 
rant  for  hia  infeflment  without  any  otber 
autboritr.  The  precepts  issued  in  eaaa*  sf 
this  kind,  are  termed  precepts  of  Clan  miitat. 
See  Clare  eontlat.    Also  Entry. 

When  the  ancestor  baa  died  nninfeft,  hHr- 
ing  a  right  to  a  disposition  of  the  tandafW- 
taining  a  procuratory  of  resignation  aadin- 
cept  of  sasine,  or  to  a  decree  of  a^jnfiaqjpi 
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or  of  nJe,  bis  heir,  by  expeding  a  general 
mriee,  maj  pluce  himself  in  precisely  the 
one  lituatioD,  and  enjoy  the  eame  right  as 
hiB  predecessor;  and  therefore,  like  him,  he 
may  obtain  from  the  superior  a  charter,  as  a 
lingular  guccessor,  in  the  manner  about  to  be 
eipluned. 

2.  Chartert  to  Sinyuior  SwxiMon. — These 
■re  of  varions  kinda. 

ClutrUr  of  Rmgnatum. — When  a  person  has 
purchased  lands  from  a  vassal,  to  be  held  of 
tiii  Riperior,  and  when  he  wishes  to  be  placed 
ia  precisely  the  same  situation  in  which  bis 
uthor  stood,  by  becoming  immediate  vassal 
i^the  superior,  this  can  only  be  accomplished 
Titb  the  superior's  consent.  To  obtain  this 
consent,  certain  fomu  are  necessary.  One  of 
these  fonns,  and  that  most  consistent  with 
feodal  principles,  is  for  the  original  vassal  to 
grant  a  procaratorj  of  resignation  in  favour 
of  the  pnrchaser,  which  is  a  mandate  to  a 
procurator  to  appear  before  the  superior,  and 
there,  for  the  raasal,  to  resign  the  lands  into 
the  mperior'a  hands,  for  the  purpose  of  his 
granting  tbem  again  to  the  purchaser.  The 
resignation  is  made  symbolically,  by  the  pro- 
curator  delivering  a  staff  and  baton  to  the 
soperior.  When  the  superior  is  thus  reln- 
Tssted  with  the  property,  be  makes  a  new 
grant  of  it  to  the  disponee ;  and,  in  evidence 
of  this  grant,  be  executes  a  charter  in  his 
favour.  This  charter,  as  being  preceded  hy 
a  reeignation  of  the  subjects,  is  called  a  charter 
of  resignation.  It  differs  from  an  original 
ohBrter,inhavingaclansecalled,from  its  first 
word,  a  Quaqaidem,  inserted  immediately  after 
tbe  dispositive  clause.  The  object  of  tbo 
CiKPftiirfent  is  to  specify  that  the  subjects  be- 
longed formerly  to  the  grantor  of  the  procu- 
latory  of  resignation,  and  were,  by  virtue  of 
that  procuratory,  resigned  for  new  infeftment 
b  favour  of  the  grantee,  as  having  vigbt, 
either  as  the  diroonee  named  in  the  procnra- 
toiy,  or  as  the  heir  or  singular  successor  of 
that  disponee.  It  also  differs  from  an  ori* 
ginal  charter,  in  having  a  clause  saving  and 
reserving  the  rights  of  all  parties,  so  that  the 
superior  incurs  no  new  warrandice,  not  in- 
cumbent on  him  already  by  the  original  grant. 
At  one  time,  no  superior  could  be  compelled, 
sgaiitst  his  inclination,  to  receive,  as  vassal 
in  the  lands,  any  peraon  who  was  not  the  heir 
oipressed  in  the  original  grant ;  but  hy  the 
act  20  Geo.  II.,  c.  50,  superiors  are  bound  to 
eito  all  singular  successors  who  have  got 
(Tom  the  vassal  dispositions  containing  pro- 
csratories  of  resignation,— they  receiving  the 
fcea  or  casualties  to  which  law  entitles  them 
OD  a  Taml'a  entry,  viz.,  a  year's  rent  of  the 

a  and,  if  they  refuse,  such  disponees  are 
d  to  apply  for  letters  of  homing  to 
^■((i  tiw  nperiora  to  receive  them.    Snpe- 
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riors  are  also  hound  to  give  the  new  grant 
under  all  the  conditions  specified  in  the  pro- 
curatory of  reugnation,  in  so  far  as  they  do 
not  alter  or  impair  their  own  rights.  Jwid. 
Styies,  4th  edit.  vol.  i.  pp.  344,  406 ;  RoWm 
LtcU  \\.  285.     See  ^n(ry. 

Charter  of  Confirmation. — Besides  the  mode 
just  explained,  there  is  another  hy  which  a 
disponee  may  be  received  as  vassal  in  the 
lands,  in  place  of  the  disponer.  In  its  modem 
form,  the  disposition  includes  the  clauses  of  a 
charter  ame;  and  when  the  disponee  has  taken 
infeftment  on  the  precept  it  contains,  the  supe- 
rior may  declare  that  infeftment  to  be  equiva- 
lent to  sasine  on  a  precept  granted  by.himself. 
This  is  accomplished  by  means  of  a  charter 
of  confirmation,  so  called  because  it  ratifies 
and  confirms  the  otherwise  invalid  title  of  the 
grantee.  The  clauses  of  this  charter  are  all 
similar  to  those  of  an  original  grant,  except 
the  dispositive,  which  in  this  case  narrates 
and  confirms  the  title-deeds  in  favour  of  the 
disponee  ;  and,  as  the  infeftment  has  already 
been  taken,  it  contains  no  precept  of  sasine. 
Formerly  superiors  could  not  be  compelled  to 
grant  charters  of  this  description,  but  this  waa 
altered  by  the  act  10  and  11  Vict.,  c.  48,  § 
6.  See  Confirmation;  Jtirid.  Styles,  vol.  i.  p. 
521  ;  Rom')  Led.  ii.  294.     See  Entry. 

Charters  of  Adjudication  and  of  Sale. — The 
mode  of  entering  adjudgers  and  purchasers  at 
judicial  sales  differs  from  that  of  entering  a 
disponee  who  has  right  to  a  procuratory  of 
resignation,  only  in  bo  far  as  it  is  not  neces- 
sary to  resign  the  lands  into  the  superior's 
hands,  to  entitle  him  to  grant  the  charter  in 
their  favour.  The  charter  of  adjudication, 
therefore,  or  of  sale,  is  almost  precisely  simi- 
lar to  that  of  resignation,  only  the  Queeqvidettt 
omits  the  mention  of  the  resignation,  and  re- 
cites merely  the  decree  and  other  deeds,  by 
which  the  lands  are  transferred  to  the  new 
vassal.  Superiors  were  compelled  to  enter 
apprisers,  on  payment  of  a  year's  rent,  hy  the 
statute  1469,  c.  37;  and  this  rule  was  ex- 
tended to  adjudgers  by  1672,  c.  19,  and  to 
purchasers  at  judicial  sales  by  1681,  c.  17, 
joined  with  1690,  c.  20.  BelPs  Com-ith  edit, 
vol.  i.  p.  705,  ei  eeq.     See  AdjuiiMtion. 

Charter  of  Novodamus. — It  sometimes  hap- 
pened that  an  heir  or  singular  successor  applies 
for  a  charter,  when  he  cannot  exhibit  a  suffi- 
cient legal  title  to  require  the  superior  to 
grant  one,  though,  at  the  same  time,  from 
immemorial  possession  of  the  lands,  or  other 
circumstances,  there  can  be  no  doubt  of  his 
right.  In  such  cases,  superiors  are  in  the 
practice  of  giving  new  grants  of  the  subjects, 
under  the  reservation,  however,  of  their  own 
rights,  and  the  rights  of  all  others,  as  accords 
of  law.  As  such  cbarten  are  not  granted 
upon  the  resignation  of  a  vaesal,  or  in  obe- 


168 


CHA 


dieoce  to  a  decree,  thej  proceed  a  turn  habmle 
fvtatatent,  and  therefore  the;  are  ineffectual 
till  prescriptioD  haa  followeil  od  them.  Jurid. 
StvUg,  to),  i.  p.  520  ;  Ertk.  Priae.  12th  edit. 
151. 

III.  M«de  of  Expedin^  Grown  C4arfar«.— To 
antiiarife  the  issuing  of  a  Crown  charter  in 
favour  of  a  singular  successor,  certain  pre- 
Tions  warrantA  were  formerly  necessary.  The 
first  and  most  important  of  these  was  the  sig- 
natare.  This  was  a  writ  prepared  by  a  writer 
to  the  Signet,  containiogall  the  clauses  of  the 
charter  which  it  was  wished  to  expede.  It 
was  preseated  to  the  Baron  of  Exchequer, 
who  held  a  commissioit  from  the  Crown  for 
this  purpose,  and  was  revised  by  him,  to  as- 
certain if  it  was  correct.  When  the  charter 
was  a  chart«r  of  resignation,  the  lands  were 
resigned  in  the  hands  of  the  Crown,  which 
was  done  by  one  of  the  officers  of  the  Court 
of  Exchequer,  as  attorney  under  the  proeura- 
tery  of  resign atioD,  delivering  a  baton  to  the 
Baron ;  and  iostrumenls  were  taken  by  a 
notary  upoa  the  act  of  resignation.  The  sig- 
nature was  then  signed  by  the  Baron  ;  and 
the  cachet,  which  is  a  stamp  containing  a  fac- 
tiniltot  the  royal  sign-manual)  was  adhibited. 
When  the  charter  was  one  of  novo<hmui,  or 
if  it  created  a  barony  or  the  like,  the  signa- 
ture was  superscribed  by  the  Sovereign.  At 
one  time  the  signature  was  the  warrant  of  a 
precept  under  the  Signet,  diroctod  to  the 
Keeper  of  the  Privy  Seal.  The  precept  under 
the  Si^et  was  prepared  by  the  writers  to  the 
Signet,  and  framed  in  Latin  ;  it  was  directed 
to  the  Keeper  of  the  Privy  Seal,  and  became 
the  warrant  ofanew  precept,  under  that  seal, 
to  the  Keeper  of  the  ^reat  Seal,  authorizing 
s  charter  in  the  terms  of  the  warrant.  These 
warrants  were  recorded  at  the  respective 
offices,  and  retained  by  the  officer  giving  out 
the  new  warrant.  Thus,  the  signature,  which 
was  the  warrant  of  the  precept,  was  retained 
at  the  Signet ;  the  precept  was  retained  by 
the  Keeper  of  the  Privy  Seal ;  and  the  Privy 
Seal  precept  was  retained  by  the  Keeper  of 
the  Great  Se^,  by  whom  the  charter  was 
sealed,  and  given  out  to  the  Crown  vassal. 
But  these  forms  were  curtailed,  and  the  pre- 
cept  under  the  Signet  became  the  warrant  of 
the  charter.  The  Great  Seal  completed  the 
charter,  and  rendered  it  equivalent  to  a  for- 
mally subscribed  private  deed.  In  giving  in- 
feftment  on  the  Crown  charter,  the  precept 
might  have  been  executed  by  any  one  as 
bailie,  and  any  notary  might  have  acted  as 
notary.  Stair,  B.  ii.  tit.  3,  §  14,  et  teg.; 
Mon't  Note»,^.  clivii. ;  Ron's  Iitd.  ii.  117, 
et  teq;  Jurid.  Stylet,  2d  edit.  vol.  i.  p.  9,  et 
teq.;  BeU't  iVtnc.  4th  edit.  art.  757,  etseq.; 
Brovm't  Sj/nop.  p.  2168. 

By  the  act  10  and  11  Vict.,  c.  51,  sigaa- 
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tures  and  precepts  to  Chancery  are  abolished, 
and  Crown  charters  are  now  obtuned  at  any 
time  by  lodging  in  the  office  of  the  Presenter 
of  Signatures  a  draft  of  the  proposed  chart«r, 
together  with  a  note  praying  for  a  charter  in 
terms  of  the  draft.  Along  with  the  note 
and  draft  tliere  must  also  be  lodged  the  last 
Crown  charter,  or  Prince's  charter,  or  retour 
or  decree  of  service,  and  precept  from  Chan- 
cery, of  the  lands,  and  all  the  title-deeds  of 
the  lands  subsequent  thereto,  together  with 
evidence  of  the  valued  rent  when  necessary, 
and  an  inventory  and  brief  of  the  titlea.  The 
draft  charter  is  then  revised  by  the  Presenter 
of  Signatures.  Mistakes  in  former  titles  may 
be  recti6ed  in  the  new  charter,  the  rectiBca- 
tions  being  Erst  reported  to  the  Judge  in  Ex- 
chequer by  the  Presenter  «f  Signatures,  and 
approved  of  by  him.  The  amotnt  of  compo- 
sition, or  other  duties  payable  te  the  Crown, 
is  marked  on  the  draft,  and  certified  by  the 
signatures  of  the  Auditor  of  Exchequer  and 
of  the  Presenter  of  Signatures.  If  no  objec- 
tions are  made  to  the  draft  as  revised  by  the 
Presenter  of  Signatures,  a  docquet  is  put 
upon  it,  signed  by  him,  and  also  by  the  agent 
applying  for  the  charter.  The  draft  is  then 
officially  transmitted  by  the  Presenter  of  Sig- 
natures to  the  office  of  the  Director  of  Chan- 
cery, and  is  the  warrant  for  the  immediate 
preparation  of  a  charter  in  Chancery,  in  terms 
of  the  draft.  If  the  party  applying  for  a 
charter  is  dissatisfied  with  the  draft  as  re- 
vised, hemaylodgeanoteof  objections  to  it  or 
against  the  amount  of  duties  and  composition 
marked  on  it.  Such  note  of  objections  is  laid 
before  the  Judge  iu  Exchequer,  and  disposed 
of  by  him.  A  similar  mode  of  procedure  is 
adopted  when  the  Presenter  of  Signatures 
refuses  to  revise  a  draft  charter  for  want  of  a 
sufficient  production  of  titles.  The  charter, 
when  engroesed,  has  affixed  to  it  the  seal  ^>- 
pointed  by  the  Treaty  (tf  Uniffli  to  be  kept 
and  used  in  Scotland  in  place  of  the  Qreat 
Seal  thereof  formerly  in  use,  or  the  Seal  of 
the  Prince  if  the  charter  be  of  lands  holden  of 
the  Prince,  and  a  separate  seal  be  then  in 
use  for  such  charters,  and  is  recorded  in  Chan- 
cery. The  ceremony  of  resignation  is  now 
abolished,  resignation  being  held  to  be  made 
in  terms  of  the  proouratory  of  resignation,  by 
the  ingiving  of  the  note  applying  for  a  char- 
ter of  resignation,  and  to  be  of  the  date  of 
such  ingiving;  and  the  charter  seta  forth  that 
rMignation  was  made  of  the  date  of  applying 
for  it,  and  also  deduces  the  titles  according  to 
the  law  applicable  to  such  charters.  Where 
a  charter  of  novodamiu,  or  a  charter  contain- 
ing any  new  or  original  grant,  is  applied  for, 
the  party  applying  must  fint  obtain  Hie  con- 
sent of  the  Commissioners  of  Her  Hajea^'s 
Woods  and  forests,  or  any  two  of  them,  and 
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nittoD  evidence  of  snch  conseDt  must  be  pro- 
iMti  kloog  vith  tbe  note  applying  for  such 
Atitai  in  the  office  of  the  Presenter  of  Sig- 
utiirec.  Socfa  charter,  t«o,  a^r  being  re- 
TtiMl  Mid  engrossed,  hnt  hefore  being  sealed, 
niit  be  lodged  vith  the  Queen's  and  Loi-d 
Tmsnrer's  Remembrancer,  and  transmitted 
bj  kim  for  the  sign-manual  of  the  SoTereign, 
uid  the  Blgnaturea  of  the  Lord  High  Trea- 
unr,or  of  the  Commissioners  of  the  Trea- 
tuj,  or  any  three  of  them.  If  the  charter 
be  of  lands  holden  of  the  Prince  and  Steward 
of  Scotland,  and  his  Royal  Highness  be  then 
offnlli^.it  most  be  transmitted  for  the  con- 
Kol  tai  approbation  of  the  Prince,  signified 
uider  his  sign-manaal.  On  this  being  done, 
tlu  proper  seal  is  attached  to  the  charter, 
laompetition  of  diligence,  and  in  all  other 
am,  the  lodging  of  a  draft  charter  and  note 
ii  held  equivalent  to  the  former  practice  of 
pnseeting  a  signature  in  Exchequer,  and  the 
ncording  a  ct^y  of  the  note  and  aa  abstract 
of  the  dran  charter  in  the  Register  of  Abbre- 
liitM  of  Adjndicationg  is  equivalent  to  the 
fmner  practice  of  recording  an  abstract  of  the 
agutare  in  such  register.  All  Crown  char- 
ten  sre  now  expresed  in  the  English  Ian- 
giige,  and  m&y  be  in  the  form  given  in 
xbedale  0  annexed  to  the  act  11  and  12 
VicL,  c-  51.  Conditions  of  entail  may  be  re- 
ferred to  as  set  forth  in  the  recorded  deed  of 
«Btai],  or  in  any  recorded  instrument  of  sasiue 
fonniog  part  of  the  progress  of  title-deeds 
mder  the  entail,  the  reference  being  made, 
or  u  nearly  aa  may  be,  in  the  terms  directed 
is  the  Bchedale  C  annexed  to  the  said  act.  In 
tke  same  manner,  real  burdens  may  also  be 
nftried  to  as  already  set  forth  in  any  re- 
corded iastrument  of  sasine  forming  part  of 
the  progress  of  titles  of  the  lands. 

IV,  Mvdtof  Exp^ngCroumPreeepU. — Un- 
der Um  former  practice,  when  the  Crown  was 
apnicr  of  the  lands,  the  heir  of  the  party 
list  bfefl  obtained  a  precept  from  Chancery, 
MS  matter  of  course,  on  prodncing  his  special 
lerriee.  The  precept  was  directed  to  the 
■^erilfof  the  connty  in  which  the  lands  were 
sJtuted,who  acted  aa  bailie  for  theCrown, and 
gsTtinfeftment  accordingly ;  and  by  a  special 
cUm  in  the  precept,  he  vas  directed  to  take 
■Kuitf  for  the  casualties  payable  on  such 
u  oeeanon.  As  these  casualties  were  cal- 
mlsted  to  a  particular  term,  the  precept  be- 
esme  null  ia  conseqaence  of  a  declaration  in- 
Nrted  to  that  effect,  if  the  infeflment  was 
Wteipede  before  the  term  of  Whitsunday  or 
Uartinnas  immediately  posterior  to  its  date, 
ind  if  isfefknent  was  not  so  expede,  a  new 
pncept  required  to  be  obtained.  The  sheriff- 
derk  had  tiie  •xclnure  privilege  of  acting  as 
■wtuj  IB  expediDg  infeiftraen^  or  such  pre- 
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Under  the  act  10  and  11  Vict.,  o.  51,  a 

grecept  from  Chancery  is  obtained  by  an 
eir  specially  served,  by  bis  lodging  the  re- 
tonr  or  decree  of  his  special  service,  and  a 
draft  of  the  proposed  precept  in  the  form,  or 
as  nearly  so  as  the  case  will  admit,  of  the 
schedule  B  annexed  to  the  said  act,  together 
with  a  note  praying  for  a  precept  in  terms  of 
the  draft,  and  lodging  also  the  last  chai'ter 
or  retour  or  decree  of  service,  and  the  titles 
of  the  lands  subsequent  thereto.  In  revis- 
ing the  draft  precept  the  same  procedure  is 
adopted  as  in  revising  Crown  charters,  and 
when  revised,  it  is  officially  transmitted  to  the 
office  of  the  Director  of  Chancery,  and  is  the 
warrant  for  the  preparation  in  Chancery  of  a 
precept  in  terms  of  tiie  revised  draft.  The 
precept  is  then  engrossed  and  recorded  in 
Chancery,  and  delivered  to  the  heir  on  pay- 
ment of  the  usual  fees  and  charges,  and  also 
on  paying  the  amount  of  duties  payable  to 
the  Crown  or  Prince.  A  precept  may  also  be 
granted  to  an  heir  holding  ouly  a  general 
service,  on  his  lodging  along  with  the  last 
charter  an  extract  retour  or  decree  of  general 
service,  duly  expede  and  recorded,  instruct- 
ing his  propinquity  to  the  party  who  died 
last  vest  and  seised  in  the  subjects,  or  the 
character  of  heir  otherwise  vested  in  him,  and 
estabUshing  his  right  to  succeed  to  the  lands. 
The  precept  granted  on  production  of  such 
extract  retour  or  decree  of  general  service  is 
expressed  in  the  form,  or  as  nearly  so  as  the 
case  will  admit,  of  the  schedule  B  annexed 
to  the  said  act.  Contrary  to  the  former  prac- 
tice, it  is  now  competent  to  obtain  a  Crown 
charter  of  confirmation,  combined  with  a  pre- 
cept for  iufeftiug  the  heir  to  the  party  last 
seised  in  the  lands. 

Clurter  Party ;  is  a  mutual  contract  be- 
tween the  owners  of  a  ship  and  the  freighter, 
by  which  the  freighter  hires  the  vessel,  either 
to  perform  a  particular  voyage,  or  for  a  cer- 
tain specified  time,  at  a  stipulated  hire  or 
freight.  Where  the  vessel  is  hired  by  time, 
the  commencement  and  termination  of  the 
time  must  be  accurately  stated ;  and  where 
hired  by  the  voyage,  the  voyage  must  be  pro- 
perly dMcribed,  and  provision  made  for  de- 
viations or  accidental  interruptions.  The 
charter  party  also  specifies  the  freight,  and 
whether  it  is  to  be  paid  by  the  voyage,  or  by 
the  day,  week,  or  month  ;  and  contains  va- 
rious other  regulations  and  provisions  arising 
out  of  the  nature  of  the  contract ;  and  it  ge- 
nerally contains  a  clause  of  registration,  which 
may  be  the  ground  of  summary  execution 
without  a  previous  action.  Writing  is  not 
absolutely  neceraary  to  prove  this  contract. 
It  may  be  proved  by  the  oath  of  the  owners ; 
but  before  either  informal  missives  or  any 
other  vritinga  can  be  founded  on  in  Court  to 
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prove  the  ctmtr&et,  sucb  vriting  must  be 
Btunped.  The  stamp  for  a  regular  charter 
party,  or  for  ahj  memoraadum  or  other  writ- 
ing equivalent  to  it,  is,  hj  5  and  6  Vict.,  c  79, 
S  21,  five  shillings.  The  owaers  are  bound, 
by  the  nature  of  this  contract,  that  the  vessel 
shall  be  seaworthy,  or  fit  for  the  stipulated 
purpose,  and  that  the  master  and  seamen  shall 
be  skilful ;  that  the  ship  shall  be  at  the  des- 
tined port  on  the  day  appointed,  and  shall 
sail  at  the  stipuUted  time;  and  that  the  goods 
■hall  be  delivered  according  to  the  bill  of 
lading,  and  in  good  condition,  unless  pre- 
vented by  the  act  of  God  or  the  Queen's  ene- 
mies. The  freighter,  on  the  other  hand,  is 
bound  to  furnish  the  cargo  and  pay  the  freight 
ia  terms  of  the  bargain,  and,  in  ease  of  delay 
occasioned  through  hisfault,  to  indemnify  the 
owners  for  the  lost  time.  These  conditions, 
which  may  be  termed  the  naluraUa  of  the  con- 
tract, may,  of  course,  be  modified  or  varied 
by  express  stipulation.  Difflcalt  questions 
may  also  arise  aa  to  the  owner's  right  to  de- 
mand freight  pro  rata  itineri* ;  but  these  and 
all  other  questions  depending  upon  the  con- 
struction of  the  special  contract,  or  arising 
out  of  accident!)  in  the  course  of  the  voyage, 
must  depend  so  much  on  the  circumstances 
under  which  they  occur,that  they  can  hardly 
be  comprehended  under  any  general  rule.  See 
the  form  of  this  contract,  and  a  deification 
of  the  particulars  deserving  of  attention  in 
framing  it,  Jurtrf.  StyUs,  vol.  ii.  p.  564 ;  vol. 
iii.  p.  629,  2d  edit.  See  also  BMi  G<m.  vol. 
i.  p.  638,  rf  seq.  5th  edit. ;  SeU't  Prine.  4th 
edit.  arte.  407,  et  acq.,  420,  et  teq.;  Smith's 
Maritime  Praeiiet,  138  ;  Ahboti's  haw  (^  Mer- 
chatU  Shift,  lOth  edition,  I8o6. 

Churtored  Companiea.  See  JoM  Slock 
Ompaniea. 

CtOM.  In  the  older  law  of  England,  a 
Aatt  was  a  large  extent  of  ground,  open,  and 

Srivileged  for  wild  beasts  and  wild  fowl.  It 
iffered  from  a  park  in  not  being  inclosed,  and 
also  in  this,  that  a  man  might  have  a  chase  in 
another  man's  gronnd.     Tomlint"  Diet,  h.  f. 

Chattels;  is  an  English  taw  term,  signi- 
fying all  goods  moveable  or  immoveable,  ex- 
cept such  aa  are  in  nature  of  freehold,  or 
rrcel  of  it.  Tomiitu'  Diet. ;  BeWt  Com.  nl. 
p.  249. 5tb  edit. ;    Rots'i  Led.  i.  40. 

Chand  Melle,  or  rixa;  is  a  term  in  our 
ancient  law,  applied  to  homicide  committed 
on  a  sudden,  and  in  heat  of  blood.  Skene 
defines  it,  a  hot,  sudden  "tulzie"  or  debate, 
contradistinguished  from  forethought  felony. 
Skene,  h.  t.  The  person  guilty  of  this  of- 
fence hod  the  benefit  of  sanctuary,  from  which, 
however,  he  might  have  been  taken  for  trial ; 
but  if  he  proved  cAntuI  melle,  he  was  returned 
aafe  in  life  and  limb.  The  privilege  of  sanc- 
tuary t«  criminals  was  abolished  at  the  Re- 
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formation ;  but  the  act  1649  (re-enacted 
by  1664,  c.  22,)  seems  to  be  held  in  practice 
to  include  the  case  of  homicide  in  Aaud  imU«. 
The  object  of  that  statute  is  to  fix  the  differ- 
ent degrees  of  casual  homicide,  and  to  re- 
move doubts  in  future.  The  cases  specified 
are — homicide  committedin  lawful  defence, or 
npon  thieves  or  robbers  breaking  hoosea  dur- 
ing the  night,  or  homicide  committed  in  the 
time  of  masterful  depredation,  or  in  pursuit 
of  denounced  rebels  for  capital  crimes,  in  none 
of  which  cases  is  a  capital  punishment  to  be 
infiicted.  But  as  homicide  in  ehaud  meile  is 
not  specified,  it  has  been  doubted  whether  the 
beneBt  of  the  statute  ought  to  be  extended  to 
that  ofifence.  Our  practice,  faowever,  has 
been  favourable  to  such  an  extension  ;  and 
this  construction  of  the  statute  has  the  sanc- 
tion of  the  highest  authority  in  the  criminal 
law  of  Scotland.  See  Hitme,vo\.  i.  p.  240,  el 
uq, ;  Alis(m's  Prin.  92.     See  also  Uomieide. 

(Sieoker ;  the  Exchequer.  -  See  Skme,  voce 
Sauxarivm. 

Cheviaanoe ;  in  English  law,  an  agree- 
ment or  composition ;    in  ancient  statutes, 

L  unlawful  contract.     Tomlint'  Diet.  h.  t. 

Chief  Baron;  formerly  the  President  of 
the  Scotch  Court  of  Exchequer,  but  the  du- 
ties of  that  Court  are  now  transferred  to  the 
Court  of  Session  by  the  Acts  19and  20  Vict., 
c.  56,  which  declares  that  Court  to  be  also 
the  Court  of  Exchequer  in  Scotland.  See  Ex- 
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-Murder.  The  trial  for  child-mur- 
der differs  from  that  of  other  cases  of  murder 
in  nothing,  except  that  stronger  evidence  of 
intentional  violence  is  required ;  since,  in 
unassisted  births,  the  mother  is  sometimes  on- 
consciously  the  cause  of  her  child's  death. 
Tbe  exposure  and  desertion  of  infant  chil- 
dren may  amount  to  murder,  culpable  homi- 
cide, or  misdemeanour  merely,  according  to 
the  circumstances  attending  the  commission 
of  the  offence.  Hume,  i.  299  ;  JIuon's  Ptvu:. 
158;  Steei,  102;  WeUtm't  Stat.  Law.  h.  t. 
For  the  provisions  of  the  statute  regarding 
Coneealment  ef  PregTUmm,  see  that  article. 

Child-Stealing,  or  Flaginm ;  is  a  crime 
punishable  by  our  law  with  death.  Hume, 
vol.  i.  p.  82,  et  leq. ;  Alitom't  Prime.  620. 
On  restriction  of  the  pains  of  law,  a  panel 
convictedofjpIo^'Hffl  was  sentenced  to  7  years' 
transportation ;  2  Bnmn'i  Rep.  288 ;  while 
another  panel  found  guilty  of  the  same  of- 
fence, aggravated  by  previous  conviction  of 
theft,  was  senteuced  to  18  months  imprison- 
ment ;  Inme^i  Rep.  234. 

Children;  are  either  lawful  or  unlaw&d. 
Lateful  ehildren  are  those  children  who  «n 
eitfier  procreated  in  marriage,  or  aflenwda 
Isf^^imated  by  the  intermarrit^  of  tba  f»- 
re«ta.    The  legal  presumption  is,  that-iU 
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tkildrm  tram  of  s  vomait  who,  attbe  time  of 
wBuptioD,  vaa  Uvfally  married,  are  legiti- 
aite;  nor  can  this  presumptioD  be  defeated, 
eicent  by  direct  evidence  that  the  baeband 
(ootd  not  poaibLf  be  the  father  of  the  child. 
Thm,  if  it  can  be  proved  that  the  husband  is 
impotent,  or  that  tie  vaa  absent  from  his  wife 
■t  the  time  of  conception,  the  presumption 
«f  legitiaiacj  ceaaei.  It  seems  to  be  fixed  in 
tor  practice,  that  the  period  .of  absence  ne- 
MBsrjto  Mide  the  le^  presumption  must 
hare  commeaced  at  least  t«n  months  before, 
ud  that  it  mtut  have  continued  until  within 
lix  lunar  msnths  of  the  birth  of  the  diild. 
The  legal  presomption.  Paler  at  qium  nupHie 
denenBtrant  is  now  held  to  be  overcome  by 
nich  clear  evidence  as  will  satisfy  the  Court 
tbat  de  faelo  the  husband  is  not  the  father 
of  his  wife's  child,  although  neither  impo- 
tency  nor  the  atter  impossibility  of  access 
tw  established.  See  the  case  of  Mackay  v. 
Mtday,  Feb.  24,  1855,  17  D.  494.  It 
miut  always,  however,  be  difficult  to  estab- 
lish the  illegitimacy  of  a  child  born  in  wed- 
lock, without  evidence  either  of  the  husband'e 
impotency,  or  of  impossibility  of  access  be- 
tieen  the  sponsea ;  but  neither  of  these  cir- 
cnastaDces  appears  to  be  indl^nsaUe  ele< 
Bents  of  the  evidence.  This  also  appears 
to  be  the  law  now  recognised  in  the  Courts 
ia  Sngland.  Children  legitimated  by  the 
raWquent  intermarriage  of  their  pai-ents  en- 
joy all  the  rights  of  lawfnl  children  ;  and,  of 
tonne,  an  eldest  son  thus  legitimated  will 
atari  as  heir  to  his  father's  heritage,  to  the 
«Hliuion  of  a  son  procreated  in  wedlock. 
Bat  if  the  parents  are  domiciled,  and  inter- 
DSTTj  in  a  country  where  legitimation  per 
niujueiu  mabrimonivm  is  not  recognised,  such 
mirriage  will  not  render  their  children,  bom 
before  their  marriage,  legitimate,  to  the  effect 
of  entitling  them  to  succeed  as  lawful  child- 
r«n  in  ScoUand.  Steddan,  Ist  July  1803,  Fae. 
M.,  Jfor.  App.  voce  Foreign,  No.  6  ;  affirmed 
<a  appeal.  2d  March  1S08.  See  Erik.  B.  i. 
tit.  6,  j  49,  tt  teq,;  Stair,  B.  L  tit.  6,  &c. ; 
Jr«n's  Jfofas,  p.  xxxi.  czxiK.  cxcvii. ;  BelPt 
(W  voL  i.  p.  632,  et  seg.,  5th  edit.;  Beil't 
f*im.  4th  Mt.  arts.  1624,  et  leg^  1961,  et 
Mf. ;  Fraur  on  Pertmal  SelaUona ;  Shaw's 
B^feU,  lit.  Paraa  and  Child ;  Stmt,  ii.  435 ; 
i»mt^Pri»e.ofBqmiy{lS2&),7l.  See  &w- 
Ivi.    Ltyitimaey.    LegiUmaticn. 

Childrei  of  a  Marriage.  In  marriage 
Httlemente  it  is  very  common  to  destine  lands, 
or  to  give  provisions,  to  the  children  of  a 
nisiTi^e,  or  to  the  bairns  of  a  marriage,  or 
to  the  heirs  and  bairns  of  a  marriage.  For 
the  CMutmction  of  the  different  terms  see 
Ban  (Nuj  Bainu.  Bairns  of  a  Marriage. 
DatnuUioH. 

Chiltcra  Himdreda.    The  Steward  of  the 
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Chillern  Hundreds  was  formerly  an  officer 
to  protect  the  inhabitants  of  a  part  of  Buck- 
inghamshire from  banditti.  The  duties  have 
long  since  ceased ;  bat  the  office  is  nominally 
retained,  and  any  member  of  the  House  of 
Commons,  wishing  to  resign  his  seat,  attains 
his  object  indirectly,  by  applying  for  the 
stewardship  of  the  Chiltem  Hundreds,  which 
is  granted  as  a  matter  of  course  ;  and  being 
a  place  of  honour  and  of  nominal  profit 
under  the  Crown,  his  acceptance  of  it  vacates 
his  seat.  The  place  is  in  the  gift  of  the 
Chancellor  of  Exchequer.  This  practice  in 
vacating  seats  began  in  1750.  Chatnber/ 
Election  Law,  h.  t. 

Chimney-Sweepen.  From  motives  of 
humanity,  chimney-sweepers  have  been  made 
the  subject  of  various  statutes,  the  latest 
of  which  is  3  and  4  Vict.,  c.  85, 1840.  Any 
one  who  shall  compel,  or  knowingly  allow, 
any  child  or  young  person  under  the  age  of 
twenty-one  years  to  ascend  or  descend  a 
chimney,  or  enter  a  flue,  for  the  purpose  of 
sweeping,  cleaning,  or  coving  the  same,  or  for 
extinguishing  fire  therein,  is  liable  to  a  pe- 
nalty of  not  more  than  L.IO  or  less  than  Ij.5. 
No  child  under  sixteen  years  of  age  can  be 
apprenticed  to  any  person  using  the  trade  or 
business  of  a  chimney-sweeper,  and  every  in- 
denture to  the  contrary  is  null  and  void. 
The  construction  of  chimneys  is  also  regu- 
lated by  the  same  act. 

Cbirograplmm  apud  dehilorem  repertitm 
preesvmitnr  solnlum.  The  written  voucher  of 
debt  being  found  in  the  possession  of  the 
debtor  affords  a  presumption  that  payment 
has  been  made  by  him.  This,  however,  is  not 
a  prcesumptio  jitris  et  de  jure,  and  may  there- 
fore be  elided  by  an  express  proof  thst  the 
voucher  did  not  come  into  the  hands  of  the 
debtor  by  the  consent  of  the  creditor.  iSlat'r, 
B.  i.  tit.  18,  §  3;  B.  iv.  tit.  32,  §  3. 
Jfont's  N<>tei,  p.  exxT. ;  Ersk.  B.  iii.  tit.  4,  § 
5 ;  BefftPrine.  4th  edit.  art.  566 ;  BelCt  lUmt. 
art.  566. 

ChoH  in  Aotioa ;  in  the  English  law,  is  a 
thing  to  which  a  man  has  only  a  bare  right, 
or^M  ad  rem,  as  distinguished  from  jus  in  re, 
without  any  occupation  or  enjoyment.  A 
thing  sold,  but  undelivered,  is  the  vendee's 
property,  but  only  a  chose  in  action.  BeWs 
Com.  i.  105,  5th  edit. ;  Bell's  Princ.  4th  edit. 
S  1338 ;  Tomlins'  Diet.  h.  i. ;  Wharton's  Lex. 
h.  t. ,-  Brovm  on  Sale,  p.  c.  6 ;  Ross's  Leel.  i.  39, 
177  ;  1  Sume,  79. 

Chrutiaa  Name.  In  election  law,  the  in- 
sertion of  a  wrong  Christian  name  has  various 
effects,  according  to  circumstances.  In  the 
return,  au  error  in  the  Christian  name  of  a 
member  of  Parliament  has  been  corrected 
without  petition,  upon  motion.  Chambers 
Eleetim  Law,  A.  t. 
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Christmas  Say ;  ia  a  diet  mm  in  EnglUh 
election  law,  but  not  in  Scotland.  Ckamben' 
Eleelion  Law,  h,  t. 

Christmas  Seeeu ;  a  vacntion  at  Chriat- 
mae,  formerly  of  three  weeks'  dnratioDi  during 
which  the  Court  of  Seasion  ia  adjourned.  By 
the  Court  of  Session  Act,  20  and  21  Vict.,  c. 
66,  1857,  this  a^jonrnment  cannot  now  be  for 
longer  than  fourteen  days;  §  9.  The  Court 
riaea  on  the  Saturday  before  Chriatmaa. 
There  is  one  box-day  appointed  in  this  re- 
cess, and  three  or  four  days  of  it  are  nsually 
devoted  to  the  trial  of  jury  causes.  A.  S. 
2Ut  Dee.  1661 ;  A.  S.  lllh  July  1828,  8th 
My  1831 ;  2  Qeo.  III.  c.  27  ;  13  and  24  VkU 
c.  36,  §5  8,  27,  54  ;  Shawe*  Prae.  pp.  122, 
250,  285,  945  ;  Beurndge't  Form  o/Ptoceu, 
p.  37-    See  alao  Box-Dai/.     ReeUiimingNoU. 

Church  of  Sootland.  The  Romsn  Catholic 
religion  waa  abolished  in  Scotland  by  the  Act 
1560,  ratified  by  the  Act  1567.  c.  2.  After 
the  Reformation,  the  form  of  church  govern- 
ment  inclined  to  Episcopacy  or  to  Preahytery, 
as  the  inflnence  of  the  one  party  or  the  other 
predominated ;  until,  at  last,  by  the  Treaty 
of  Union  in  1707,  Preahytery  was  finally  es- 
tabliahed  as  the  form  of  church  government 
in  Scotland.  Immediately  after  the  Refor- 
mation, the  government  of  the  church  was 
given  to  parochial  presbyters,  under  the  con- 
trol of  officers  termed  auperin  ten  dents.  In 
1572,  the  titles  of  Bishops  and  Archbishops 
were  given  to  the  clergymen  who  were  then, 
or  ahould  thereafter,  be  ordained  miniaters  of 
the  cathedral  churches.  They  had  also  the 
privilege  of  sitting  in  Parliament ;  but  by 
1592,  c.  116,  Presbyterian  church  govern* 
ment  was  established  in  kirk- seas  ions,  pras- 
hyteriea,  provincial  aynoda,  and  general  as- 
Bembliea.  Epiacopacy  was  restored  by  1606, 
c.  2,  and  gave  place  to  Presbytery  in  1638. 
Episcopacy  was  a  second  time  reatored  in 
1662 ;  and  in  1689  was  again  succeeded  by 
Presbytery,  which,  from  that  time,  has  con- 
tinued to  be  the  established  religion  of  Scot- 
land. Presbytery  being  thus  established, 
those  Presbyterian  ministers  who  bad  been 
expelled  from  their  churches  in  1661  were, 
by  the  act  1690,  c.  2,  ordered  to  be  replaced ; 
and  the  church  goTemment  la  declared,  by 
1690,  c.  5,  to  be  in  tbeir  bands,  and  in  the 
hands  of  the  ministers  and  elders  chosen  by 
them,  or  whom  they  may  thereafter  choose : 
a  general  assembly  is  appointed,  with  direc- 
tions to  settle  all  the  disorders  of  the  late 
times,  and  a  confession  of  faith  is  recognised. 
This  act  is  confirmed  as  the  foundation  of 
the  Treaty  of  Union  betwixt  the  two  king- 
doms by  the  Act  1707,  c.  6,  and  the  confes- 
sion of  faith  uid  form  of  church  government, 
as  established  in  Scotland  by  law,  are  declared 
to  be  a  fundamental  and  essential  condition  of 
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the  Treaty  of  Union;  Erek.  B.  i.  tit  5,  |  5, 
et  leq.  Many  severe  laws  were  formerly  en- 
acted for  enforcing  conformity  to  the  estab- 
liebed  form  of  church  government.  S«oCook'* 
Church  }jaw  Stgles,     See  also  Noneof^omUy. 

Olmroli  Lands.    See  Beatficet. 

Ohuroll  Patronage.     See  Patrffoage, 

Ohuroh.  Churches,  and  other  things  des- 
tined to  sacred  purposes,  are  held  to  be  extra 
conmercivm,  and  cannot  be  applied  to  uses  of 
private  property ;  yet,  from  expediency,  it  fre- 
quently happens  that  the  situation  of  churches 
is  changed,  chnrch  bells  and  communion  cnps 
are  diroosed  of,  and  new  ones  purchased  in 
their  place ;  and  the  parishioners  also  acquire 
a  quati  property  in  the  seat«  or  area,  for  the 
special  purpose  of  attending  divine  service. 
In  a  judicial  division  of  the  area  of  a  church 
amongst  the  heritors,  they  are  preferred,  both 
with  regard  to  priority  and  extent  of  choice, 
according  to  the  amount  of  their  valued  rents. 
The  burden  of  upholding  pariah  churches  and 
the  walls  of  the  churchyard  is,  by  long  usage, 
imposed  on  the  heritora  of  the  parish  ;  and 
where  the  parish  is  partly  within  burgh, 
and  partly  in  the  country,  the  expense  mnst 
be  borne  by  heritors  and  proprietors  of  houses, 
in  proportion  to  their  real  rent :  Ertk,  B.  ii. 
tit.  1,  %  8,  and  tit.  10,  §  63.  But  although 
this  is  a  burden  which  attaches  to  the  lands, 
it  is  not  properly  a  iebitwn  fundi.  Singular 
successors  in  the  lands,  and  creditors,  are  not 
liable  for  arrears,  hut  only  for  that  part  of 
the  expense  applicable  to  the  years  of  their 
possession. 

The  transportation  of  chnrches  ^m  one 
part  of  a  parish  to  another  is  regulated  by 
statute,  1707,  c.  9.  Parliamentary  cburchet 
are  regulated  by  4  Geo.  IV.,  c.  79,  and  6 
Geo.  IV.,  c.  90,  Beffi  Com.  toI.  i.  p.  701, 
5th  edit.;  BeWiPrinc.  4th  edit  art.  1164  ; 
Jurid.  Stski,  2d  edit  vol.  iii.  p.  929 ;  Puu- 
lop't  Parochial  Law,  p.  1,  et  seq.;  Sup.  to  Con- 
neU  on  Parisha  ;  Skaie's  Digest,  h.  t.  See 
ilanse.     Glebe. 

Ohuroll,  Sy  volwifary  ctmtribviivtt.  By  4 
and  5  W  ilL,  c  41,  it  is  enacted,  that  minis- 
ters to  churches  in  Scotland,  built  by  volun- 
tary contribution,  and  erected  into  parochial 
churches,  shall  be  appointed  according  to  tita 
mode  prescribed  by  the  church  court*,  and 
that  no  one  having  right  to  the  patronage  of 
the  pariah  within  wbi^  such  church  is  erected 
shall  have  claim  to  the  patronage  of  the  newly- 
established  church.  But  the  patron  ofapariah, 
building  and  endowing  a  churcb  therein,  shkll 
retain  every  right  to  which  he  would  have 
been  legally  entitled  before  the  passing  of 
the  act ;  and  eo,  iu  the  case  of  churches  built 
by  the  patron  and  heritors,  unless  an  otgoe- 
tion  shall  be  transmitted  iu  writing  to  th» 
moderator  of  the  preahytery,  signed  by  h#ri- 
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ton  fftio  have  eootriboted  one-fourtti  of  the 
MUD  Iftid  ODt  ia  buildiDg  and  endowment,  in 
wbich  c«se  the  said  church  shall  be  within 
Ihe  provisions  of  the  act.  None  of  the  ei- 
peaeas  of  the  new  churches  shall  fall  upon  the 
teinds.  One-fifth  of  the  sittings  shall  be  at 
rents  fixed  by  the  church  courts. 

By  section  8  of  the  act  7  and  8  Vict.,  c.  44, 
entituled  "  An  act  to  facilitate  the  disjoining 
or  dividing  of  extensive  or  populous  parishes, 
ud  the  erecting  of  new  parishes,"  it  is  pro- 
vided that  churches  bailt  or  acquired  at  the' 
eipense  ef  private  persons  may  be  erected  by 
the  court,  on  the  application  of  such  persons, 
into  a  parish  church  in  connection  with  the 
Church  of  Scotland,  without  any  concurrence 
of  heritors;  districts  may  be  marked  out,  de- 
ti^iuted,  and  attached  thereto  qacad  sacra, 
sod  such  districtdisjoined$umu{«ii«r<i  from  the 
parish  or  parishes  to  which  it  may  have  be- 
iosged,  and  erected  into  a  parish  gumd  sacra 
in  TODnection  with  the  Church  of  Scotland ; 
the  minister  and  elders  whereof  are  to  have 
the  italat,  and  all  the  powers,  rights,  and 
privileges  of  parish  ministersand  elders,  pro- 
vided that  the  titles  to  the  church  shall  be  so 
taken  and  conceived  that  the  church  shall  be 
inalienably  secured  as  the  church  of  the  new 
^umd  iocra  parish  in  connection  with  the 
Church  of  Scotland,  and  that  due  provision 
shall  be  made  for  the  maintenance  of  the 
fabric  of  the  church,  and  the  security  of  a 
competent  stipend  to  the  minister  in  all  time 
coming.  The  9th  section  provides  for  a  per* 
tion  of  the  sittings  in  such  churches,  not  ex- 
ceeding oae-tenth,  being  set  apart  as  free 
tests ;  and  for  another  portion,  not  exceeding 
niK-Gflh,  being  let  at  a  rent  to  he  fixed  by 
the  presbytery  ;  and  for  the  remaining  portion 
being  also  let  under  certain  conditions.  The 
same  section  also  regulates  the  expenditure 
and  application  of  the  pew  rents. 

Clinreh  Officers.  In  Scotland  there  are 
no  church  ofScers,  properly  so  called,  except 
ihe  beadle  and  the  precentor.  The  appoint- 
ment of  the  beadle  in  burghs  belongs  to  the 
mightrates,  and  in  landward  parishes,  it 
wonid  seem,  to  the  heritors  ;  unless  where  it 
is  otherwise  provided  in  the  decree  of  erection 
of  a  new  parish  ;  or  onless  there  has  been 
long  contrary  practice.  The  beadle  usually 
holds  the  appointment  of  sexton  and  of  belt- 
mao  ;  bnt  where  the  offices  are  disjoined,  the 
uma  rule  as  to  their  appointmont  will  apply. 
It  does  not  seem  to  be  clear,  however,  that,  in 
so  far  as  the  beadio  act«  as  session  officer,  his 
^ipaintment  is  not  in  the  kirk-session.  The 
precentor,  where  it  is  not  otherwise  provided 
by  the  decrea  erecting  the  parish,  is  in  the 
ordtoaty  ease  appointed  by  the  kirk-session. 
Ha  is  removable  at  pleasure.  Bunhp't  Pa- 
nwUai  law,  p.  63,  d  sej.    See  Elders. 
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Chvroh  Jndicatoiiea.  The  judicatories  of 
the  church  are  kirk-sessions,  presbyteries, 
provincial  synods,  and  general  assemblies. 
The  constitution  of  these  shall  be  explained 
in  their  order  :  1.  Kirk-Seision,  composed  of 
the  minister  of  the  parish  and  ruling  elders. 
2.  Presbt/lenes,  which  include  a  certain  num- 
ber of  parishes,  varying  in  number,  according 
to  local  situation  and  other  circumstances, 
there  being  thirty  parishes  in  some  presby- 
teries and  no  more  than  four  in  others.  The 
presbytery  is  composed  of  a  minister  and 
ruling  elder  from  each  parish  within  its 
bounds.  With  regard  to  Professors  of  Di- 
vinity within  the  bounds  of  a  Presbytery  the 
practice  has  varied  exceedingly.  It  would 
appear  that  they  are  not  necessarily  members 
of  presbytery ;  but  the  matter  is  at  present 
being  investigated  by  a  committee  of  General 
Assembly.  The  number  of  presbyteries  in 
Scotland  is  at  present  eighty-four.  The  in- 
equality tn  the  number  of  parishes  of  which 
pi-eshyteries  are  composed  produces  this  ano- 
maly, that  in  those  cases  in  which  matters 
are  decided  in  the  General  Assembly  by  a  ma- 
jority of  presbyteries,  a  presbytery  consisting 
of  three  or  four  parishes  has  equal  power  and 
weight  with  one  which  is  composed  of  twenty 
or  thirty  parishes.  There  is  a  moderator  of 
the  presbytery  chosen  twice  a-year,  a  clerk  of 
the  presbytery,  and  an  officer  to  execute  its 
orders.  3.  Pr(»iiiieitd  Sj/nods.  These  are 
composed  of  three  or  more  presbyteries :  the 
number  of  provincial  synods  is  at  present  six- 
teen.  Every  minister  within  the  bouuds  of 
the  synod  is  a  member  of  conrt ;  and  the  same 
elder  who  last  represented  the  kirk-session  in 
the  pre8byt«ry  is  the  representative  of  the 
kirk-session  in  the  provincial  synod.  A  com- 
munication is  established  amongst  the  differ- 
ent provincial  synods,  by  sending  one  minister 
and  one  elder,  who  are  entitled  to  sit,  to 
deliberate,  and  to  vote  with  the  original 
members  of  the  synod.  The  synod  has  a 
moderator,  clerk ,  and  officers  of  its  own  choos- 
ing. 4.  General  Astembli/.  This  is  the  su- 
preme ecclesiastical  court,  consisting  of  repre- 
sentatives from  the  presbyteries,  royal  burghs, 
and  universities  in  Scotland,  and  from  the 
churches  in  the  East  Indies  connected  with 
the  Church  of  Scotland.  The  representation 
is  regulated  by  the  6th  act  of  Assembly  1694, 
which  provides,  "  That  all  presbyteries  con- 
sisting of  twelve  parishes,  or  nnder  that  num- 
ber, shall  send  in  two  ministers  and  one  ruling 
elder:  That  all  presbyteries  consisting  of 
eighteen  parishes,  or  under  that  nnmber,  but 
above  twelve,  shall  send  in  three  ministers 
and  one  ruling  elder  :  That  all  presbyteries 
consisting  of  twenty-four  parishes,  or  under 
that  number,  but  above  eighteen,  shall  send 
four  ministers  and  two  ruling  elders;  and 
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that  presbyteriea  conaiating  of  above  twenty- 
lour  pariahea  ahall  send  five  misUtera  and 
two  ruling  eldera:  That  collegiate  kirka, 
where  there  are  two  or  more  miaiaters,  are, 
■0  far  aa  coDcema  the  design  of  thia  act,  un- 
derstood to  be  aa  many  distinct  parishes ;  aud 
no  peraouB  are  to  be  admitted  aa  memhera  of 
Hssemblioa  but  such  as  are  either  miuiatere 
or  ruling  elders."  And  by  a  subsequent  act 
(Aasemblj  1712,  c.  6),  it  is  provided,  that 
when  the  presbytery  exceeds  thirty  minis- 
terial charges,  it  shall  send  six  roiniatera  and 
three  ruling  elders.  The  aiity-aiz  royal 
burghs  of  Scotland  are  represented  in  the 
General  Assembly  by  ruling  eldera ;  Edin- 
burgh sending  two,  and  every  other  burgh 
one.  Bach  of  the  Hve  univeraitiea  in  Scotland 
is  repreaented  by  one  of  JU  members. 

The  General  Assembly  of  the  Church  of 
Scotlaqd  meets  by  the  joint  authority  of  the 
Church  and  of  the  Crown,  the  meeting  being 
appointed  both  by  the  moderator  and  of  the 
Sovereign's  commissioner.  See  Commiitiotier. 
The  act  1592,  establishing  Presbyterian  go- 
vernment, declares  "  it  lawful  to  the  kirk  and 
ministers,  every  year  at  the  least,  and  oftener, 
pre  re  noto,  as  occasion  and  necessity  shall  re- 
quire, to  hold  and  keep  general  asaemblips." 
And  the  act  1690,  by  which  Presbyterian  go- 
Temment  was  restored  at  the  Revolution, 
allows  the  general  meeting  and  representation 
of  the  ministers  and  elders,  according  to  the 
custom  aud  practice  of  Preabyterian  govern- 
ment throughout  the  whole  kingdom.  In 
pursuance  of  these  acts,  the  General  Assembly 
meets  annually  in  the  month  of  May,  and  con- 
tinnes  to  ait  for  ten  days.  The  A^robly  has 
a  moderator,  chosen  by  itself,  who  presides 
in  its  deliberations;  a  procurator  or  advo- 
cate; principal  and  depute  clerks,  agent, 
printer,  and  other  officers.  The  annual  meet- 
ing of  the  General  Assembly  is  hououred  with 
a  representative  of  the  Sovereign,  in  the  per- 
son of  a  Lord  High  Commissioner.  When 
the  Assembly  is  dissolved,  it  is  done  firat  by 
the  moderator,  who  appoints  the  time  for 
holding  the  next  General  Assembly,  and  then 
by  the  Lord  High  CommiaBioner,  who,  in  the 
Sovereign'a  name,  diasolves  the  present,  and 
appoints  another  Assembly  to  be  held  on  the 
same  day  named  by  the  moderator  ;  thus  unit- 
ing the  civil  and  ecclesiastical  powers  of  the 
state,  which  indeed  seem  to  be  indispenaably 
necessary  to  the  constitution  of  a  regular  As- 
aembly.     Brdc.  B.  i.  tit.  5,  §  C. 

It  nas  been  questioned  whether  the  Com- 
miasion  of  the  General  Assembly  is  not  also  a 
judicatory  of  the  Churcli,  established  aud  re- 
cognised by  the  lawa  and  constitution  of  the 
realm  ;  but  the  point,  although  fully  argued 
upon  one  occasion,  has  not  been  decided.  See 
the  case-  of  XiddUbm  v.  Anderson,  4.  D.  957. 
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Thejurisdictionof  the  Chnrch  includes  cer- 
tain civil  as  well  as  ecdeuastical  powers.  The 
civil  powers  consist  in  the  right  which  pres- 
byteries have  of  pronouncing  decisions  with 
regard  to  manaea  and  glebes,  and  the  qualifi- 
cationa  of  schoolmaatera  (see  Schoolt).  The 
ecclesiastical  powers  of  the  Church  of  Scot- 
land are  legislative,  judicial,  and  eiecntive. 

The  legUtative  power  has  been  explained 
under  the  article  ^c(s  of  lA«(/«n«nil  Aitimblff. 
It  ia  aufficient  here  to  mention,  that  the 
General  Assembly  has  no  power  to  pass  acts 
affecting  or  encroaching  upon  the  civil  rights 
or  patrimonial  intereala  of  the  subjects,  and 
altering  the  law  of  the  land,  and  that  the 
Court  of  Session  has  jurisdiction  to  afford  pro- 
tection and  redress  againat  any  such  incom- 
petent Act  of  Assembly.  Earl  oj  KinnwU  v. 
Preibyterif  of  Auehterardtr,  16  S.  661,  aff. 
3d  May  1839 ;  M'L.  and  Rob,  App.  220  ;  and 
subsequent  caaes  mentioned  in  Shaw't  Dtgttt, 
hoc.  tit. 

The  jttdieial  power  of  the  Church  consists  in 
the  infliction  or  removal  of  those  censures 
which  belong  to  a  spiritual  society ;  and  in 
regard  to  the  clergy,  a  judgment  of  deposi- 
tion will  have  the  effect  of  depriving  the  in- 
dividual of  the  emoluments  of  his  office  as 
minister  of  the  parish.  Bnt  a  dilferenee  takes 
place  in  the  origin  of  the  procedure,  where  it 
ia  directed  againat  a  layman,  from  what  takes 

?lace  when  it  is  directed  against  a  clergyman. 
'he  procedure  against  a  layman  of  the  es- 
tablished chnrch  must  commence  in  the  kirk- 
session  of  his  own  parish ;  and  the  judgment 
of  the  kirk-aesaion  may  bo  brought  under 
review  of  the  presbytery,  while  that  of  the 
presbytery  may  be  again  brought  before  the 
synod,  and  from  that  the  case  may  still  be  car- 
ried to  the  General  Aasembly.  The  proce- 
dure against  a  clergyman  cannot  commence 
in  the  kirk-session,  because  the  clerzyman  is 
the  moderator  of  that  court ;  and  the  other 
members  being  inferior,  he  cannot  be  tried 
there.  It  ia  therefore  before  his  superiors, 
thepresbytery,  that  the  procedure  ^;ainst  a 
clergyman  must  commence ;  and  the  judg- 
ment of  the  presbytery  may  be  reviewed  by 
the  synod,  that  of  the  synod  by  the  General 
Aasembly.  It  is  by  this  gradual  progrea, 
from  judicatory  to  judicatory,  that  the  in- 
justice of  inferior  courts  may  be  rectified  by 
the  more  unbiassed  and  enlarged  views  of  the 
supreme  ecclesiastical  court  of  the  countty. 
This  system  of  review  differs  from  that  in 
civil  causes,  from  the  situation  of  the  jndgca, 
who  have  all  an  interest  equally  with  the 
parties,  to  have  the  doctrines  and  prineiplM 
of  church  discipline  and  order  preserved  oo- 
tire.  Although,  therefore,  in  civil  cbimm, 
the  power  of  appeal  rests  in  the  parties  }«t, 
in  ecclesiastical  causes,  the  members  tX  0m 
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different  courts  tiave  &n  ioteresl  that  entitles 
them,  aa  well  as  the  parties,  to  carry  the 
decisioD  of  their  own  court  to  the  review  of  a 
uiperior  one.  Thus,  a  point  maybe  brought 
before  a  anperior  court,  1.  By  refermce:  and 
then,  in  place  of  deciding,  the  inferior  court 
refers  to  tbe  superior  court,  and  may  sit  and 
Tol«  in  that  superior  court ;  a  circumstance 
which  is  an  objection  to  this  form  of  proce- 
dare,  since  the  joining  of  so  many  members 
may  give  a  bias  to  the  decision  of  the  supe- 
rior coort.  2.  By  appeal :  where  the  party  is 
entitled  to  bring  the  whole  proceedings  of  the 
inferior  coart  under  review  of  the  superior 
coart ;  and  in  defending  the  judgment,  the 
members  of  the  inferior  conrt  are  entitled, 
and  in  some  degree  bound,  to  defend  the  judg- 
ment which  they  have  pronounced.  3.  By 
eMtplainl:  where  a  decision  appears  to  the 
members  of  a  court  to  be  wrong,  the  minority 
may  enter  tlieir  grounds  of  dissent  in  the 
minutes ;  -and  they  may  also,  if  they  see  cause, 
complain  to  the  superior  court,  which  will 
bring  all  the  members  of  the  inferior  court, 
as  well  as  the  parties,  to  the  bar  of  the  supe- 
rior court,  which  may  decide  on  the  cause  in 
tbe  same  manner  as  if  the  cause  bad  come 
before  them  by  appeal  of  the  parties.  In  the 
lawful  exercise  of  their  judicial  powers,  the 
sentences  of  church  courts,  in  matters  purely 
ecclesiastical,  are  not  subject  to  the  review  of 
any  civil  court.  Butthe  Court  of  Sesiion.at 
least  in  cases  of  flagrant  wrong,  and  gross  ex- 
ceflsorabuseof  powers,  has  jurisdiction  toafford 
redress  against  an  illegal  sentence  of  a  church 
court.  Cruiekthank  v.  Gordmt,  5  D,  909. 

The  eMcvthe  power  of  the  church  is  exer- 
cised in  a  great  measure  by  the  presbyteries, 
though  the  supreme  executive  power  remains 
with  the  General  Assembly-  The  most  im- 
portant occasions  of  exercising  this  power  are 
the  settlements  of  vacant  parishes,  in  which 
the  General  Assembly  gives  directions  to  the 
presbytery  within  which  the  parish  lies  as  to 
tbe  manner  in  which  they  are  to  proceed ;  or, 
when  any  relnctance  appears  on  the  part  of 
the  presbytery,  the  whole  course  of  procedure 
is  prescribed  by  the  General  Assembly  ;  and 
the  presbytery  act  in  a  ministerial  capacity, 
and  most  implicitly  obey  the  instructions  they 
receive.  See  Hiitt  Theoiogieai  Ingtilulions; 
HOe*  Prof.  86. 

At  to  the  powers  of  the  church  judicatories, 
and  tbe  jurisdiction  of  the  Court  of  Session, 
to  entertain  complaints  and  actions  relative 
to  tbe  legality  of  their  decrees,  reference  may 
be  made  to  the  following  important  cases: — 
Murray  v.  Dmaldson,  13  Sk  128  {Depotition 
^ tdto/Atnatterhy prubyUry,  and  revieiD  o/pres- 
Men^nntdymmt  bytuperior  eeeUtiattiail  conrlt) ; 
Eari^Kinwmii  v.  Preibvtery  of  AuchUrarder, 
16  a.  661 ;  M'L.  and  'Rob.,  220 ;  Clark  v. 
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StirltM,  1  D.  965  ;  Maekintosh  v.  Roto,  2  D. 
253 :  Frtibytery  of  StraOAogie,  2  D.  268,  585, 
1047,  4  D.  1208 ;  Edwards  v.  Crukkihank,  3 
D. 283 ;  Earl  ofKtmouU  v.  Ftrmson, 3  D. 778; 
affirmed  11th  July  1842  ;  MiMOm  v.  Ander- 
ion,  4  D.  957  ;  Cunninyiam  y.  Prethyttry  of 
Irvine,  5  D.  427 ;  Campb^  v.  PrabyUry  of 
Kintyre,  5  D.  657  ;  Earl  of  KintiouU  v.  Feryus- 
son,  5  D.  1010  ;  Crakkihank  v.  Gordon,  6  D. 
909  ;  Sturroek  v.  Greig,  11  D.  1220  ;  LoekhaH 
V.  Presbytery  of  Deer,  13  D.  1296. 

As  to  admission  of  ministers,  see  6  and  7 
VicL,c.6\.    See  also  Ca/2. 

Ohuroli  Sates;  in  England,  a  taxation  or 
assessment  laid  on  the  parishioners  to  defray 
the  expense  of  upholding  and  repairing  the 
fabric  of  the  church.  The  rate  is  usually 
imposed  by  the  parishioners,  convened  by  the 
church-wardens ;  and  the  vote  of  a  majority 
of  such  meeting  binds  the  whole  parishioners. 
See  Tondins,  voce  Chvreh-Ward«n  ;  Wharton's 
Lex.  h.  t. ;  4  and  5  Vict.,  c.  36 ;  Sleph.  Com. 
91.  In  Scotland,  the  burden  of  supporting 
the  fabric  of  the  church  is  laid  on  the  heri- 
tors of  the  parish,     See  Chvrek.     Heritor. 

OIinroii-Boad.  It  frequently  happens  that 
there  are  in  the  country  bye-ways  or  paths, 
sometimes  mere  footpaths,  and  sometimes  foot 
and  horse  roads,  used  chiefly,  if  not  solely,  by 
the  parishioners  ingoing  to  the  parish  church. 
These  are  called  church-roads ;  and  although 
statute-labour  and  turnpike-road  trustees  have 
power  to  shut  up  useless  roads,  or  to  substi- 
tute others  for  them,  they  are  not  empowered 
to  shut  up  any  horse  or  foot  road  to  kirk 
or  mill.  Blair's  Justke's  Manual,  122,  and 
authorilies  there  cited,     ISee  Road.    Highxnayt. 

Olmroll-'W'ardeni ;  in  England,  are  eccle- 
siastical officers,  chosen  by  the  parishioners 
and  minister  jointly,  sometimesby  the  minister 
alone,  sometimes  by  the  parishioners  assembled 
in  vestry,  as  custom  directs,  to  protect  the 
ediBce  of  the  church  ;  to  superintend  the  cere- 
monies of  public  worship ;  to  promote  the  ob- 
servance of  religious  duties ;  to  form  and  exe- 
cute parochial  regulations;  and  to  become, 
as  occasion  may  require,  the  legal  represen- 
tatives of  the  body  of  the  pariah ;  they  are 
generally  two  in  numlwr.  Tomlin's  Dkt.  h.  t. ; 
Wharton's  lea.  h.  t.;  3  SUph.  Com.  89. 

Ohnrchyard.  The  parish  churchyard  is, 
generally  speaking,  subject  to  the  same  regu- 
lations with  the  area  of  the  church  ;  and  in 
landward  parishes  belongs  to  the  heritors,  for 
the  special  purpose  of  interring  the  dead  of 
their  families,  and  those  resident  on  their  pro- 
perties. In  England,  a  churchyard  has  been 
described  as  "  a  consecrated  place  entitled  to 

Eublic  protection,  and  in  which  nothing  should 
e  done  but  under  the  direction  of  public  au- 
thority "  {per  Sir  W,  Scott,  Haygard^t  Re- 
parte,  i.  19).     In  ScoUand,  a  churchyard  is 


not  recognUed  as  a  coDMcrated  pl&ce  ;  but  it 
ia  a  place  which  coosiderations  of  public  de- 
cency require  to  be  protected  againet  outrage; 
ftnd  wbicn  the  heritors  will  be  entitled  to  pro- 
tect against  any  attempt  at  excluBive  appro- 
priation by  partiee  using  it  aa  the  place  of 
interment  of  their  family  or  friends.  See 
DuiU&p't  Parochial  Law,  p.  58,  ei  »aq. ;  Brtkine, 
i.  (  13.    See  also  Surjitn^-pIoM.    Oravatotie. 

Cinaiia'Fortt.  Thoae  havens  which  lie  to- 
wards France,  and  have  therefore  been  thought 
to  require  peculiar  vigilance.  They  have  an 
especial  governor,  called  Lord  Warden  of  the 
Ctnque  ForU,  and  rarious  privileges  granted 
them,  u  a  peculiar  jurisdiction,  their  warden 
having  not  only  the  authority  of  an  admiral 
amongst  them,  but  sending  out  writs  in  his 
own  name.  This  jurisdiction  was  preserved 
by  the  Municipal  Corporation  Act,  5  and  6 
Will.  IV^  c.  76.  They  are  Dover,  Sand- 
wieh,  Romney,  Hastings,  and  Hythe;  to  which 
are  now  added  Winchelsea  and  Rye.  The 
constable  of  Dover  Castle  is  Lord  Warden. 
Tomims^  Diet.  h.  t. ;  Wharton^t  Lex.  h.  i. 

Cirooit  Conrt  of  JnstioiAry.  The  act 
1672,  e.  16,  divides  the  kingdom  into  three 
districts,  and  appoints  circuits  to  be  made  by 
the  Justiciary  Judges.  This  regulation  is 
affected  by  different  statutes,  as  20  Geo.  II.,  c. 
43 ;  23  Geo.  III.,  c.  45  ;  30  Geo.  III.,  c.  17. 
The  circuit  courts  of  the  southern  district  are 
directed  to  be  held  at  Jedburgh,  Dumfries, 
and  Ayr ;  the  western  at  Stirling,  Inverarf, 
and  Glasgow ;  and  the  northern  at  Perth, 
Aberdeen,  and  Invemeaa.  The  court  must 
remain  at  each  place  not  less  than  three  days 
and  no  business  begun  at  any  of  the  place 
must  be  left  unfinished.  There  are  two  cir 
euits  in  the  year ;  one  in  spring,  which  must 
be  held  between  the  12th  of  March  and  the 
12th  of  May,  and  another  in  harvest ;  and 
under  a  recent  statute  there  is  an  additional 
circuit  court  held  at  Glasgow,  for  criminal 
cases  only,  during  the  Christmas  recess  of  the 
Court  of  Session  ;  9  Geo.  IV.,  o.  29  ;  11  Geo. 
IV.  and  1  Will.  IV.,  o.  37.  By  11  and  12 
Vict.,  c.  79,  6  8,  the  judges  on  circuit  in  Glas- 
gow are  authorized  to  sit  separately  in  dif- 
ferent courts.  One  judge  may  proceed  to 
business  in  absence  of  his  colleague;  and, 
when  necessary,  the  circuit  court  may  certify 
a  case  commenced  before  it  to  the  whole 
Court  of  Justiciary  for  oonsideration ;  but 
there  is  no  right  of  appeal  from  the  circuit. 
See  Hume,  vol.  ii.  p.  la,  et  uq. ;  BdVt  Notes. 

With  regard  to  presentments  and  informa- 
tion, in  order  for  trial  before  the  circuit 
courts,  it  is  enacted,  by  8  Anne,  c.  16,  that 
the  sheriffs,  magistrates  of  bnrghs,  justices  of 
the  peace,  and  other  inferior  judges,  shall  hold 
courts  at  their  usual  places  of  sitting,  on  the 
22d  February  and  22d  July  yearly,  to  receive 
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information  of  matters  criminal  to  be  tried  at 
the  ensuing  circuit,  and  to  transmit  written 
abstracts  of  the  accusations  offered  before 
them,  and  the  evidence  by  which  they  are 
supported,  to  the  Lord  Justice-Clerk  and  his 
deputies,  forty  days  at  lesst  before  the  sittings 
of  the  respective  circuit  courts,  so  that  indict- 
ments may  be  raised  in  due  time.  In  prac- 
tice, however,  this  duty  has  devolred  on  the 
Sheriff,  who  is  bound  to  make  immediste  in- 
quiry into  the  oirenmstanees  of  every  crime 
committed  within  the  sheriffdom,  aa  soon  as 
his  fiscal,  or  the  injured  party,  shall  lay  a 
complaint  before  him  ;  so  that  in  general  the 
offender  is  in  custody  or  under  bail>  and  the 
precognition  duly  transmitted  to  the  Lord 
Advocate,  before  the  days  mentioned  in  the 
statute ;  Hume,  vol.  ii.  p.  23.  As  to  the  ju- 
risdiction of  the  circuit  court  in  certain  w- 
pealsi  civil  and  criminal,  see  Appeid.  Srm. 
Prine.  13th  edit.  32-3;  Bromi's  Synep.  p. 
U55  ;  Shauft  Digest. 

Issues  in  civil  jury  causes  may  also  be  tried 
before  one  or  more  of  the  Justiciary  Judges 
on  circuit,  or  by  any  other  judge  of  the  Court 
of  Session,  at  any  circuit  town  ;  twenty-one 
days'  notice  of  such  sittings  being  given  by 
intimation  on  the  walls  of  the  Outer  Parlia- 
ment House,  and  in  the  lobby  of  the  Conrt  of 
Exchequer,  and  also  on  the  door  of  the  oonrt- 
faouse  of  the  circuit  town,  and  the  door  of  Ifae 
Sherif  s  court  in  the  other  county  towns  of 
the  circuit.  55  Geo.  III.,  c.  42,  §  15  lA.  S. 
9tt  Dee.  1615,  §  7  ;  69  Geo.  HI.,  c.  35,  §  22 ; 
1  WtU.  IV.,  c.  69,  §  11.     See  Jvry  Trial. 

Circuit  Courts.  Circuit  courts  are  estab- 
lished in  Scotland,  for  the  trial  of  small  debt 
causes  by  thesherifls,  by  1  Vict.,  c  41, 1847. 
See  M'Laurin't  Digest,  and  Notes  of  Small 
Debt  Aet.    See  also,  SmM  Debts. 

Cironmduotion  of  the  Term  ;  is  the  sen- 
tence of  a  judge  declaring  the  time  elapsed 
for  leading  a  proof ;  after  which  the  party  is 
precluded  from  adducing  farther  evidence. 
When  the  time  limited  for  leading  and  re- 
porting a  proof  or  a  diligence  for  the  recovery 
of  writings  has  expired,  the  opposite  party 
may  move  for  circumduction ;  and  the  term 
will  be  circumduced,  unless  upon  caose  shown, 
when  a  prorogation  may  be  granted.  Cir- 
cnmdnction  will  be  opened  up  upon  payment 
of  a  greater  or  leas  sum  of  expenses,  where- 
over  that  course  is  fair  and  reasonable  in  the 
circumstances,  Dicksoa  on  Evidence,  1017. 
Before  judgment  can  be  pronouDC«d  on  the 
proof,  the  term  must  either  be  circumduced, 
or  the  parties  must  judicially  declare  their 
proof  concluded.  A  judgment  on  a  mere  cir- 
oumdnction,  not  followed  by  any  judgment  on 
the  merits  of  the  cause  or  proof,  is  not  a  res 
judicata,  but  a  mere  judgment  by  default, 
against  which  a  party  may  be  reponed. 
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!■  the  Sheriff  coorta,  npoa  the  expirstiioii 
tt  the  term  for  proviDg,  circamdnction  u 
gruted,  nti]e«  sufficient  cause  for  not  pro- 
mdiDg  be  ahowa  to  the  Sheriff,  irho  may 
rase*  the  diet,  on  pajment  of  expeoBes  or 
DOt,  M  he  may  think  proper.  If  circumduc- 
tion be  gnoted,  the  party  will  not  be  reponed, 
cxnpt  on  caiue  shown  to  excnse  his  former 
Eulnre,  and  on  pajment  of  ao  indemnification 
lo  the  other  party.  When  a  proof  has  been 
nported,  and  an  interlocutor  pronounced,' no 
farther  proof  will  be  allowed,  except  on  very 
■eighty  reaooas  shown,  and  on  payment  of 
expeniee.  If  such  further  proof  is  applied 
fer,  the  facts  and  the  witnesses  must  be  con- 
dcMDded  on  in  the  petition  for  farther  proof; 
A.  S.  10(i  /a^  183S>,  §§  81,  82,  83.  Where 
the  proof  is  by  oath  of  party,  and  he  fails  to 
qipear,  and  no  satisfactory  reason  be  assigned, 
the  term  is  circumduced,  and  be  is  held  as 
confessed,  and  deoenied  against  accordingly. 
He  may  be  reponed,  however,  against  a  hold- 
ing M  eonfeesed,  in  indemnifying  the  other 
far^  for  his  expenses.  §  79.  Sm  Stair,  iv, 
46,  J  6 ;  Er^  B.  ir.  tit.  2,  §  32  ;  Madaunn's 
Ftmof  Pnteut,  32;  M'Glathaa't  Sher.  Court 
/■rst,  p.  287 ;  SharSt  Prae.  360.     See  Proof. 

Crnimstuitial  Evideiioe ;  is  eridenee  de- 
dneed  from  the  existence  of  a  fact,  or  of  a 
grosp  of  facts,  bearing  immediately  upon,  and 
iiferring  the  existence  <4,  the  principal  fact 
vhieh  is  sought  to  be  proved.  This  evidence, 
M  a  superficial  view,  is  often  thoughtinferior 
to  direct  evidence ;  and  there  can  be  no  doubt 
that  it  is  a  matter  of  considerable  difficulty 
to  draw  the  conclusion  which  the  OTidence 
Tsrrants.  Bat  when  that  oondnsion  is  cor- 
reoly  drawn,  and  every  other  hypothesis  by 
rbieh  iht  facta  may  be  accounted  for  is  ex- 
cUded,  or  shown  to  be  exceedingly  impro- 
bable, the  conviction  produced  upon  the  mind 
is,  ud  justly  ought  to  be,  as  strong  as  if  the 
nine  fict  were  proved  by  the  most  direct  tes- 
lUHny.  And  it  enjop  this  decided  advantage 
orer  direct  evidence,  that  there  is  less  chance 
of  witnesses  combining  to  establish  a  false- 
hood, and  less  diance  of  their  escaping  detec- 
tioD.  In  criminal  cases  the  utmost  caution 
ought  to  be  employed  in  weighing  ciroum- 
itSDtial  evidence  ;  and  until  every  other  sup- 
positioD,  besides  the  pannel's  guilt,  which 
might  have  been  attended  with  the  same  cir- 
cnmitanees,  has  been  shown  to  be  moraily 
inponible,  i.e.,  so  certainly  false,  that,  upon 
(he  conviction  of  its  falsehood,  any  one  would 
haisrd  his  own  most  important  interests,  a 
Tsrdiet  of  guilty  is  not  warranted.  But  it  is 
M  reason  to  acquit  a  prisoner,  that  his  in- 
sooeoM  is  not  abtohl^  impossible,  since  no 
endenee,  however  direct  and  complete,  will 
establish  that.     When  the  probability  of  the 
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prisoner's  gnUt  bears  to  his  innocence  a  finite 
ratio,  however  great,  conviction  is  not  war- 
ranted, since  the  principle  of  sacrificing  one 
innocent  person,  for  the  sake  of  puni^ing 
ninety-nine  guilty  persons,  has  always  been 
repudiated.  "  When  the  proofs  of  a  crime 
are  dependent  on  each  other,  that  is,  when 
the  evidence  of  each  witness,  taken  separately, 
proves  nothing,  or  when  all  the  proofii  are 
dependent  upon  one,  the  number  of  proofs 
neither  increases  nor  diminishes  the  proba- 
bility of  the  fact ;  but  when  the  proofs  are  in- 
dependent on  each  other,  the  probability  of 
the  fact  increases  in  proportion  to  the  num- 
ber of  proofs"  {Beccaria,  c.  14).  Circum- 
stantial proof  of  a  civil  contract  is  little  fa- 
voured, as  the  party  can,  and  therefore  ought, 
to  provide  direct  evidence.  But  in  civil  ques- 
tions arising  from  delict,  it  is  freely  admis- 
sible ;  as  in  such  cases  it  is  not  usually  in  the 
™rty's  power  to  provide  direct  evidence. 
Srsk.  B.  iv.  t.  2,  §  'H ;  Starkie  on  Eiridmce  ; 
Taylor  on  Evidence;  Oreenleaf  on  Evidence; 
Dteluon  on  Evidence  ;  Widei  on  Circnrnttanliai 
Emdenee;  Aliion,  78  ;  ^tMM,ii.  383;  Bamett, 
524;  Taii, 439;  Steele,  62-63;  Shaa's  Digmt, 
Hutch.  Jttttice  ^  Peace,  i.  27 1 ;    Tc^lor  on  Evi- 


CixoiiinTantloa ;  deceit  or  fraud.  Allbai^ 
gains,  in  which  an  intention  to  take  undue 
advantage  by  either  of  the  parties  is  ap- 
parent,  may  be  set  aside  on  the  ground  of 
dole  or  extortion,  without  proving  any  special 
circumstance  of  fraud  or  circumvention.  But 
it  is  not  enough  that  the  deed  diallenged  be 
merely  hurtful  and  irrational ;  for,  unless  it 
be  evidently  oppressive,  it  is  not  reducible 
without  an  actuid  proof  of  dole,  even  although 
the  granter  of  it  be  of  a  facile  temper,  if  he 
be  not  absolutely  an  idiot.  If,  however,  there 
be  lesion  in  the  deed  and  facility  in  the  granter, 
the  most  slender  circumstances  of  fraud  or 
circumvention  will  be  sufficient  to  set  it  aside. 
Stair.  B.  i.  tit.  9,  6  p.  9  ;  More's  NoUt,  lix. ; 
Enk.  B.  ir.  tit.  1,  §  27  ;  Erde.  Princ.  I2th  edit. 
465  ;  BM»  Com.  vol.  i.  p.  141,  5th  edit. 

Citatioii ;  is  the  act  of  calling  upon  a  party 
to  appear  in  Court  to  answer  to  an  action  ;  or 
to  give  evidence ;  or  to  do  some  other  judicial 
act.  It  is  done  by  an  officer  of  Court,  or  by  a 
messenger-at-arms,  under  a  proper  warrant. 
Citations  in  the  Court  of  Session  are  given  by 
messengere-at-arms  under  authority  of  sum- 
monses passing  the  Signet,  or  under  warrants 
given  by  the  Court  on  petitions  and  com- 
plaints ;  and  in  inferior  courts  the  citations 
are  generally  given  by  the  officers  of  court,  on 
warrants  issuing  from  their  respective  courts. 
In  the  ordinary  case,  the  oiUtion  must  be 
given,  and  an  ezecntion  returned,  agreeably 
to  the  rules  laid  down  for  regulating  charges. 
See  Charge  on  L^lert  of  Homing.     Esecutioti. 
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Tba  copies  of  citation  deliTered  to  the  party 
inuBt  bear  at  length,  and  not  in  figures,  tlie  day 
and  date  of  the  delivenr  thereof,  as  also  the 
namesand  designation  of  the  witueea;  1693,  c. 
12;  A.  S.  8th  Ju/u  1831, schedule  V.;  9  and  10 
Vict.,  c.  67.  They  must  be  signed  by  the  mes- 
lenger.  In  general  full  copies  of  summonHs, 
dovn  to  the  bill,  require  to  be  served  on  the  de- 
fender; but  there  arecertainBummonsee  which 
may  be  executed  by  short  copies.  See  SAand't 
Pnte,  p.  231 ;  M'Glatian'i  Sherif  Court  Prae. 
p.  180,  both  of  which  authorities  are  very  full 
on  the  subject  of  citation  and  execution. 
Wherever  a  special  form  of  citation  ij  pro- 
vided for  by  statute,  it  must  be  closely  fol- 
lowed, and  any  deviation  thereironi  is,  as  a 
general  rule,  and  especially  in  cases  of  a  cri- 
minal or  penal  character,  fatal. 

Parties  may  also  be  cited  edictally ;  that  is, 
by  a  citation,  formerly  published  at  the  mar- 
ket-cross of  Edinburgh,  and  the  pier  and 
shore  of  Leith ;  but  nov,  under  6  Qeo.  IV.,  c. 
120,-  §  51,  and  A.  S.  24A  DeaaiAer  1838,  by 
copies  left  at  the  office  of  the  keeper  of  Edic- 
tal  Citations ;  and  lists  of  such  citations  are 

5rinted  and  published.  See  Ediclal  Citation. 
'his  form  of  citation  is  competent  and  neces- 
sary where  the  parly  cited,  although  amen- 
able to  the  courts  of  this  country,  is  resident 
out  of  Scotland ;  and  it  is  enacted  by  6  Oteo, 
IV.,  c.  120,  §  S3,  thata  person,  not  having  a 
dwelUng-honse  in  Scotland  occupied  by  his 
servants  and  family,  vbo  has  been  absent 
iVom  his  usual  residence  forty  days  without 
leaving  notice  where  he  is  to  be  found,  is  to 
be  held  as  absent  from  Scotland,  and  cited 
edictally.  A  foreigner,  having  alanded  estate 
in  Scotland  may  be  cited  in  this  manner  in 
any  action  relating  to  such  estate ;  but  the 
Court  of  Session,  as  being  the  anamnne  forum 
of  all  who  reside  abroad,  is  the  only  court  to 
which  he  can  be  competently  cited.  A  na- 
tive Scotckmao,  having  no  property  in  Scot- 
land, caunot  be  cited  edictally  ratione  origi- 
nit ;  Pedie  v.  Grant,  as  reversed  in  Honse  of 
Lords,  1  W.  and  S.  716.  See  Stair,  B.  iv. 
tit.  3,  §  27,  tit.  38,  S  2 ;  Erth.  B.  i.  tit.  2,  § 
18  and  19,  Iwn/'t  ediL  noU  28  ;  Kame^  Stat. 
Law  tAridg,  App.  note  7 ;  Kamei'  Prine.  of 
Eguitff  (1825),  284-fl ;  Brmm'i  Syn.  h.  t. ; 
Shan't  Digett.  h.  I. ;  Hume,  ii.  50,  84,  242,  it 
teq ;  Rost'x  Ltet.  i.  237,  292  ;  Dickion  on  Evi- 
imu,  p.  609,  tt  teq.  See  also  Jurisdiction. 
Foreigner.  Forum.  Indueia:.  Edictal  cita- 
tion is  necessary  in  several  other  instances : 
Thus,  when  a  minor  is  called  as  a  defender, 
his  tutors  and  curators  were  formerly  cited, 
not  by  name,  but  edictally  at  the  market- 
cross  of  the  head  burgh  of  the  county  where 
the  minor  resided ;  Enlt.  B.  iv.  tit  1,  S  8 
and  in  the  case  of  choosing  curators,  then 
was  a  similar  edictal  citation  of  all  having 
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interest,  1555,  c.  S5  ;  Jnnd.  Stylet,  2d  edit, 
vol.  iii.  pp.  5,  970.  Now,  by  13  and  14  Vict, 
c.36,§22,the  forms  of  edictal  citation,  charge, 
publication,  citation,  and  service  at  the  mar- 
ket-cross of  Edinburgh,  and  pier  and  shore 
of  Leith,  in  processes  of  ranking  and  sale,  and 
all  other  processes ;  and  also  the  edictal  cita- 
tion of  the  minor's  next  of  kin  at  the  market- 
:  of  the  bead  burgh,  and  the  similar  edic- 
tal citation  of  the  minor's  tutors  and  curators, 
are  abolished ;  and  in  lien  thereof  such  edic- 
tal citations,  &c.,  are  performed  by  the  de- 
livery of  a  copy  tbereof  at  the  office  of  the 
keeper  of  Edictal  Citations. 

Where  a  party  is  not  found  personally,  bat 
IS  cited  at  his  principal  dwelling-place  in 
terms  of  1540,  c.  75  (see  Charge  on  Lettertof 
Homing),  care  must  be  taken  that  it  is  truly 
the  party's  dwelling-place.  Citation  at  an 
inn,  or  of  a  merchant  at  his  couDting-houw.  is 
inept  When  a  party  has  both  a  town  and 
a  country  house,  the  one  at  which  be  is  t«- 
sidiog  at  the  time  ought  to  be  preferred, 
though  the  execution  of  citation  or  diarge  at 
the  other  seems  to  have  been  sustained.  A 
mercantile  company  is  properly  cited  at  its 
place  of  business  ;  but  whenever  it  is  neces- 
sary to  cite  the  individual  partners,  this  most 
be  done  personally,  or  at  their  respective 
dwelling-places,  or  edictally,  as  the  case  may 
require.  An  incorporation  may  he  cited  when 
its  office-bearers  are  met  together,  by  delivery 
of  a  copyof  citation  to  the  proses,  or  by  citing 
each  of  the  representatives  personally  at  his 
dwelling-place,  or  edictally  in  common  form. 
See  Menzia  on  Conveyatteing,  p.  285 ;  Shand't 
Prac.  239. 

la  the  inferior  courts,  the  authority  for 
citing  defenders  who  are  within  the  territory 
of  the  judge,  is  the  warrant  contained  in  the 
note  of  the  summons,  according  to  the  sche- 
dule annexed  to  16  and  17  Vict.,  c.  80.  But 
it  may  be  necessary  to  cite  parties  not  to  be 
found  within  the  judge's  territory,  but  amen- 
able to  his  jurisdiction  ritiioM  rei  itte,  or  on 
some  other  ground.  This  may  be  done  either 
by  obtaining  letters  of  supplement  (see  Sup- 
plement) from  the  Court  of  Session,  or  by  asing 
the  Sheriff's  own  warrant  or  precept  after  it 
has  been  first  indorsed  by  the  Sberiff-clerk 
of  the  sheriffdom  wherein  the  parties  to  be 
cited  reside.  The  same  holds  in  the  citation 
of  witnesses  and  havers;  laniJ2  Fi'cf.,  c  119, 
$  24;  jJ.  S.  10th  Jnly  1839,  §  16.  Short 
forms  ofcitations  and  execution  in  civil  cansea 
in  the  Sheriff-courts  are  provided  for  by  16 
and  17  Vict.,  c  80. 

Citation  on  a  referenu  to  Oath  of  Par^. — 
Where  a  party  ii  cited  npon  a  reference  of 
the  matter  in  dispnte  to  his  oath,  nnder  cer- 
tification that,  if  he  do  not  appear  and  de- 
pone, he  shall  be  held  as  coofeucd,  he  miiEt 
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bs  cited  eitfaflT  peraonallj  by  &  menenger,  or 
■^  ada;  that  is,  the  day  of  appearance  must 
kire  been  notified  to  bim  in  Court  by  the 
Judge.  Bat  if  the  p&rty  lie  furth  of  Scotland, 
or  lure  no  fixed  or  known  residence,  an  edictal 
citition  will  be  fiofEcient.  Srel.  B.  iv.  tit.  2. 
il7- 

CHatieit  M  CnmintU  Catet. — In  criminal  cases 
il  ii  not  niffieient  that  the  party  appear  to- 
lintuily.  He  mu(  be  broagbt  into  Court 
il  regular  form,  and  can  plead  any  omiision 
of  form,  the  want  of  which  cannot  be  ob- 
riited  of  consent.  Citation  in  criminal  cases 
ii  regulated  by  Sir  William  Rae'a  Act,  9 
Geo.  IV.,  e.  29.  There  most  be  served  on 
tke  psne!  a  foil  and  correct  copy  of  the  libel, 
vith  the  list  of  witnesses  and  the  assize,  to 
ihith  there  formerly  was  subjoined  a  short 
«apj  of  citation,  sabacribed  by  the  messenger. 
luUad  thereof,  the  copy  of  the  libel  must 
LiTt  marked  on  it  a  notice  (intimating  the 
itj  ot  compearance),  subscribed  by  the  officer 
4kI  a  witness,  in  the  form  contained  in  sche- 
dule A.  It  is  not  necessary  for  the  officer  to 
nteoibe  any  other  part  of  the  copy  of  the 
libeL  The  citation  must  proceed  on  a  re- 
pltr  warrant  issuing  from  the  conrt  before 
■hich  the  panel  is  to  be  tried,  bntthe  party 
UNQting  the  service  need  not  have  such  war- 
rut  in  his  possession.  Criminal  writs  and 
tsmnts  may  be  executed  either  by  B  macer 
er  a  menenger-at-anns,  or  by  any  sheriff- 
•Scer  of  the  county  within  which  the  service 
il  to  be  made ;  11  and  12  Vkt.,  c.  79,  §  6, 
Wliere  the  panel  can  be  found  personally,  the 
citition  must  be  delivered  to  him.  Failing 
Ui  personal  apprehension,  the  copy  most  be 
left  at  bis  dwelling-place  with  his  wife  or 
Nrruts;  or,  if  access  cannot  be  obtained,  the 
oCter  must  affix  a  copy  to  the  principal  door 
ofthebonse;  1555, c.33.  In  all  cases  where 
the  panel  is  not  cited  personally,  an  edictal 
citation  is  also  required  by  the  act  1555,  t.  a, 
by  open  proclamation  at  the  market-cross  of 
tie  head  burgh  of  the  shire  where  the  pannel 
dwells,  and  by  affixing  the  necessary  copies 
tiers.  If  no  domicile  can  be  found  for  the 
part;,  he  may  be  cited  edictally  at  the  bead 
kngb  of  the  shire  where  he  last  chiefly  re- 
nted, by  special  authority  from  the  court. 
If  he  be  abroad,  he  must  be  cited  by  open 
proclamation  at  the  market-cross  of  Edin- 
Wgta,  and  pier  and  shore  of  Lelth.  An  ex- 
ecution is  of  eonrse  returned  by  the  officer. 
See  Hmme,  ii.  p.  242,  et  »iq. ;  BeU's  Nola,  p. 
222,  (f  uq. ;  Iliton'4  Prac.  312,  et  ttq.  See 
slu  OtntfuiJ  pTOteeatiott. 

Ctiattba  for  mUmtpting  praehptum. — The 
cnrreney  of  either  the  positive  or  the  nega- 
tive prescription  may  be  interrupted  by  a  ci- 
tstiofl  in  a  process.  Thus,  the  positive  pre- 
Kription  may  be  interrupted  by  a  citation  in 
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a  process  at  the  instance  of  the  party  in  right 
of  the  pr<^erty,  against  the  party  in  posses- 
sion, for  recovery  of  possessiou  ;  or  the  nega- 
tive prescription  may  be  interrupted  by  a  ci- 
tation in  a  proceas  at  the  creditor's  instance 
against  the  debtor  for  pnymeiit  of  the  debt. 
By  1669,  c.  10,  all  citations  for  interrupting 
prescription  are  direcied  to  be  executed  by 
messengers-at-arms  against  the  defenders  per- 
sonally, or  at  their  dwelling-places,  and  at 
the  parish  church,  during,  or  immediately 
after,  divine  service  ;  or  if  the  defenders  be 
forth  of  Scotland,  then,  at  the  market-cross 
of  Edinburgh,  and  pier  and  shore  ofLeith, 
upon  sixty  days :  but  in  practice  this  rule 
is  disregarded.  The  same  statute  enacts,  that 
all  citations  used  for  interrupting  prescrip- 
tion, whether  in  real  or  personal  rights,  shall 
be  renewed  every  seven  years,  otherwise  to 
prescribe,  nnless  the  parties  be  minors ;  in 
which  case  the  act  is  not  to  extend  to  them 
during  the  years  of  their  minority.  As  this 
statute  is  limited  to  eitatioM,  if  it  should 
happen  that  the  citation  is  followed  by  the 
appearance  of  the  parties  in  conrt,  or  any 
other  judicial  step,  it  is  no  longer  to  be  ac- 
counted a  bare  citation,  but  becomes  a  de- 
pending action,  which  will  aubeist  for  forty 
years  without  being  renewed,  unless  it  be  an 
action  limited  by  statute  to  a  shorter  period ; 
e.g.,  an  action  on  arrestment,  which  prescribes 
in  five  years.  For  the  security  of  purchasers 
and  other  singular  successors,  the  act  1696, 
c  19,  ordains  that  all  summonses  used  for  in- 
terrnpting  the  prescription  of  real  rights  shall 
pass  upon  a  bill  under  the  signet,  and  specify 
all  the  gronnds  on  which  they  proceed  ;  and 
that  the  summons  and  execution  shall  be  re- 
gistered within  sixty  days,  in  a  particular 
register  to  be  kept  at  Edinburgh  for  the 
purpose  ;  otherwise  that  they  shiSl  be  of  no 
effect  in  interrupting  prescription  against  sin- 
gular successors.  See  Enk.  B,  iv.  tit,  7,  §  38, 
et  teg. ;  BeiFg  Frinc,  §  615,  et  teq.  2007.  See 
PTetcriplitm. 

Citation  1  in  English  law,  a  summons  to 
appear,  applied  particularly  to  process  in  the 
spiritual  courts.     TomliT^t'  Diet.  k.  t. 

Civil  Law ;  from  Civilat,  is,  properly  speak- 
ing, the  law  of  a  state.  In  this  sense  it  is 
synonymons  with  positive  or  municipal  law. 
Bat  the  term  civil  law  is  generally  applied  to 
the  Boman  law.  The  Roman  law  consists  of 
the  Pandects,  and  an  abridgment  thereof 
called  the  Institute;  and  of  the  Code,  con- 
taining the  constitutions  of  the  Emperors, 
from  Adrian  to  Justinian ;  and  the  Novels, 
consisting  of  the  later  constitutions  of  the 
Emperors.  This  law,  which  was  the  lav  at 
one  time  of  all  Europe,  has  materially  influ- 
enced the  jurisprudence  of  this,  as  well  as  of 
every  other  European  state.    But,  beudes 
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this  general  inflnenee  on  what  may  be  termed 
the  common  or  traditionary  law  of  those 
conntriea,  the  Roman  law  is  directly  received 
as  legal  authority  in  all  of  them,  to  a  certain 
extent  at  least.  In  this  country,  the  eatab- 
tishmeot  of  the  Court  of  Senion,  and  the 
bias  towardi  the  civil  law  trhieh  the  judges 
of  that  Court  (who  were  principally  ecclew- 
astici)  had  received,  prodnced  a  very  remark- 
able effect  on  the  municipal  law  of  Scotlivnd. 
From  that  time  oar  Bncient  common  law  gave 
place  to  the  civil  law,  except  in  thoae  cases 
where  the  principles  of  feudality  were  op- ' 
poaed  to  it.  But,  gradually,  the  statutory 
law,  the  feudal  lav,  the  mercantile  law,  and 
the  principles  recognised  and  established  by 
the  decisions  of  the  Court  of  Session,  have 
formed  a  system  of  wise  and  equitable  rules, 
which  leave  to  the  civil  or  Roman  law  nothing 
more  of  its  former  influence  than  what  natu- 
rally and  necessarily  arises  from  the  equity 
of  its  priuciples,  and  the  force  of  the  reason- 
ing on  which  its  decisions  are  established. 
Stair,  B.  i.  tit.  i.  §§  12  and  16;  Gibbon's 
Romt,  cap.  44  ;  BuIUt's  Horce  Subttciva  ; 
Saiifax't  Anali/sit ;  Tayhr's  EititienU  of  Civii 
Lam;  Ining'i  Inttvduetion ;  Cumin'M  Manual; 
1  Black.  Com.  392;  1  SUphen's  Com.  8, 11, 15  ; 
Colquhtmn't  Summary  ;  Bovyei'i  Commentariee ; 
Sanders  on  the  Inslihitts.     See  Roman  Law. 

Civil  Iiiat.  This  term  u  derived  from  the 
distinction  which  was,  at  the  Restoration, 
made  between  the  military  and  extraordinary 
expenses  of  government,  and  those  incurred 
in  the  maintenance  of  the  ordinary  establish- 
ments of  the  country ;  the  revennes  appro- 
priated to  the  latter  being  called  the  heredi- 
tary or  civil  lilt  revenues.  The  term  came 
atlerwards  to  be  much  restricted ;  and  by  I 
Will.  IV.,  c.  25,  the  civil  list  charges  ware 
confined  to  expenses  proper  for  the  mainte- 
nance of  the  Sovereign's  household.  See 
Tomtins,  voce  King,  §  6  ;   Wharton's  Lex.  h.  t. 

At  the  commencement  of  the  present  rei^ 
a  Civil  List  was  settled  upon  Her  Majesty  for 
life,  to  the  amount  of  ^65,000  per  annum, 
of  which  d£€0,000  ia  assigned  tor  the  privy 
purse.  In  return  for  this  grant,  it  was  pro- 
vided that  the  hereditary  revenue  should  be 
carried  to  the  Consolidated  Fund. 

By  the  Civil  List  Act,  1  and  2  Vict.,  o.  2, 
Her  M^sty  is  empowered  to  grant  pennons 
to  the  amount  of  £1200  per  annum,  charge- 
able on  the  Civil  List  revenues,  and  intended 
for  the  remuneration  of  those  who  have  just 
ol^ms  on  the  royal  beneficence,  or  by  their 
services  or  discoveries  have  earned  the  gra- 
titude of  their  country.  2  Stephens'  Com.  591. 

Cltim.  To  claim  is  used  synonymously 
with  to  demand  what  ia  due.  Where  a  pro- 
prietor in»sts  for  what  belongs  to  him  against 
the  person  withholding  it,  he  is  said  to  make 


a  claim.  But  the  term  has  also  a  teohoical 
meaning  in  Scotch  law,  as  applicable  to  the 
claim  in  a  service,  the  claim  of  enrolment,  or 
the  claim  by  a  creditor  on  a  bankrupt  estate. 

Ctaim  in  a  terviu ;  was  the  petition  ad- 
dressed by  the  heir  to  the  inquest,  in  which 
he  stated  his  r^tionship  to  the  deceased,  and 
prayed  to  be  served  heir  to  him,  either  in  ge- 
neral or  in  special,  or  of  provision,  as  the  ease 
might  happen.  In  the  general  service,  the 
claim  stated  simply  that  the  heir  was  nearest 
and  lawful  heir  in  general  to  the  deceased. 
In  the  special  service,  the  claim  enumerated 
the  lanite  in  which  the  ancestor  died  infeft, 
with  the  particular  tenure  by  which  they  were 
held,  the  now  and  old  extent,  Ac,  and  stated 
the  claimant  to  be  heir  to  the  deoeased  in 
these  lands,  and  prayed  the  jury  to  find  so. 
The  claim  in  the  service  <^  an  heir  of  provi- 
sion specified  the  particular  deed  containing 
the  destination  aoder  which  the  flaimant 
prayed  to  be  served  heir.  See  forms  of  these 
claims,  Stair,  B.  iii.  tit  5,  S  32  ;  BeWt  PrtK. 
4th  edit.  art.  780  ;  Jurid.  Styles,  2d  edit.  vol. 
i.  p.  33?,  et  seq.  The  service  of  heirs  is  now 
regulated  by  10  and  11  Vict.,  c  47, 1847. 
See  also  Service  of  an  Hdr, 

Claim  of  enmlment  as  a  freAeUar ;  was  the 
application  mode  to  the  freeholders  of  a 
county,  under  the  old  election  law,  by  a  per^ 
son  who  wished  to  be  put  upon  the  roll. 
This  claim  was  addressed  to  the  freeholders 
assembled  at  the  meeting  at  which  the  claim 
was  made.  It  stated  the  names  of  the  lands, 
the  titles  thereto,  and  their  datesi  with  the 
old  extent  or  valuation  on  which  the  claim- 
ant desired  to  be  enrolled,  and  required  the 
freeholders  to  admit  him,  as  being  duly  qna- 
lifled.  Before  a  freeholder  could  present  such 
a  claim,  he  must  have  been  year  and  day  in- 
feft ;  and  the  only  meetings  at  which  enrol- 
ments could  he  nmde  were  the  Miehaelmas 
bead-court,  and  the  meeting  for  election  of  a 
member  of  Parliament.  In  order  to  entiUe 
the  claimant  to  be  enrolled  at  the  Michael- 
mas head-court,  bis  claim  must  have  been 
lodged  with  the  sheriff-clerk  at  least  two  ca- 
lendar months  before  the  meeting.  But  at 
the  meeting  for  election,  the  production  of 
the  claim  and  titles  mentioned  in  it,  on  the 
very  day  of  the  meeting,  was  sufficienL 
WigH  on  EU^ions.  B.  iii.  o.  1,  and  App.  ef 
Cases,  p.  13 ;  Jurid.  Stylet,  2d  edit.  p.  153. 
See  Electiim  Laat.  For  the  mode  of  making 
claims  for  registration  under  the  Reform  Act, 
see  Reform  Act, 

Claim  on  a  bankrvpt  estate.  A  creditor 
claiming  to  be  ranked  on  a  sequestrated  es- 
tate must  describe  distinctly  the  gronnd  of 
his  debt,  and  accompany  his  claim  with  an 
oath  of  verity,  which  sfaaU  uecify  every  se- 
curity which  the  claimant  hofdi  for  the  debt, 
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vbetber  over  the  estate  of  the  bftnkrapt  or 
MkmnM  ;  uid  where  he  holds  no  other  per- 
m  th>D  the  baakrapt  bosad,  and  no  gecu- 
ritjr,  [he  oath  must  contain  a  deposition  to 
tint  effect.  See  19  and  20  Vict.,  c.  79,  1856. 
See  alM  Bankmpl.  See  Bdl't  Com.  vol.  ii.  p. 
3S5uid413,  etteg.  5th  edit. 

fliiflt,  Hitjer  <m  Englith  amuMtiion  efbanlt- 
fiftof-  In  order  to  enable  a  Scotch  creditor 
te  prove  nnder  A_fial  issued  against  an  English 
tawiar,  he  must  forward  to  his  agent  in  Kng- 
lud  ui  affidavit,  setting  forth  fully  the  nature 
ofhti  debi,  accompanied  by  the  securities,  if 
u;,  held  by  the  creditor,  and  a  copy  of  the 
leeoimt,  if  any,  between  the  parties.  See 
AnUuWt  Lam  and  Practice  of  Baniruptey. 
See  English  Debt. 

Cits  Acti ;  a  name  applied  to  certain  sta- 
lotei  passed  in  the  reign  of  George  I.  provid- 
iig  for  the  bestowal  of  forfeited  estates.  See 
5n>l.  AhriSg.  voce  ForfeUtd  Eitaia ;  and  for 
dHiiions  npon  the  point,  see  Brovm't  Sun.  pp. 
732,  2357. 

Clan-Mudoff;  the  law  of  clan  Uacduff 
«u  a  barbvoos  privilege,  anciently  enjoyed 
kjr  anj  homicide  who  could  claim  kindred,  as 
scar  as  in  the  ninth  degree,  to  the  blood  of 
HMdaff,  Earl  of  Fife.  Ifsnch  a  person  came 
to  Macduff's  cron,  at  the  line  of  march  be- 
(ween  Fife  and  Strathem,  abo?e  Newhurgh, 
and  near  Lindores,  and  gave  nine  kyo  and  a 
colpiDdaeh  (a  young  cow),  he  was  free  of  the 
ilsnghter  committed  by  him.     Skene,  h.  t. 

CludeitiiiB  Harria^ ;  is  a  marriage  con- 
tracted  without  the  due  observance  of  the  cere- 
BODieswhich  the  law  has  prescribed,  viz.,  the 
re^Ur  proclamation  of  banns,  and  the  nup- 
tial beoodiction  pronounced  by  a  clergyman 
pn^rly  qualified.  By  the  law  of  Scotland, 
clandestine  marriages  are  as  valid  and  effec- 
toa]  IB  regular  marriages ;  but  the  parties, 
eelebnUor  and  witneasee,  are  liable  to  certain 
Koalties.  By  1661,  c.  34,  the  parties  are 
(table  to  imprisonment  for  three  months,  and 
to  certain  Snes  according  to  their  rank.  The 
set  1672,  c  9,  also  provides  a  forfeiture  of  the 
I^  rights  of_fu«  mariti  and  j'm  relielte  ;  but 
thn  act  falls  under  the  general  repealing  sta- 
tute, 1690,  o.  27.  See  Carruthersw.  Johnston, 
11th  Dec.  1705,  Diet.  2252 ;  Brown's  Synop. 
367.  The  witnesses  to  such  irregular  mar- 
rit«ca  are  liable,  by  1698,  c.  6,  to  a  fine  of 
L.1U0  Scots  each.  The  celebrator,  by  1661, 
c  34,  is  ponishable  with  banishment  from 
Scotland,  nnder  pain  of  death  in  case  of  his 
rrtuni ;  and  by  1698,  c.  6,  which  ratifies  the 
fomer  act,  he  is  liable  '*  to  such  pecuniary  or 
corporal  pain  aatheLordsof  the  Privy  Coun- 
cil dull  think  fit  to  inflict."  But  this  discre- 
tionary power  has  noTer  been  exercised  by 
tte  Court  of  Justiciary.  The  celebrator 
forraerly  incurred  the  penalties  of  thestatutes, 
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if  he  was  not  a  regularly  ordained  clergyman 
of  the  Chnrch  of  Scotland,  or  an  episcopalian 
clergyman  admitted  to  orders  by  an  English 
or  Irish  bishop,  or  if  he  had  omitted  to  pro- 
duce and  record  his  orders,  or  to  take  the 
oaths  to  government,  as  required  by  10  Anne, 
c.  7,  and  19  Geo.  11.,  c.  34.  So  also  a  Roman 
Catholio  priest  was  liable  to  the  penalties  if 
he  celebrated  a  marriage.  Bnt  by  4  and  5 
Will.  IV.,  c.  28,  it  is  enacted,  that  after  the 
passing  of  that  act,  (25th  July  1834),  it  shall 
be  lawful  for  all  persons  in  Scotland,  after  due 
proclamation  of  banns,  to  be  married  by  Ro- 
man Catholic  priests,  or  ministers  not  of  the 
established  church,  and  also  for  such  priests 
or  ministers  to  celebrate  marri^es,  without 
being  subject  to  any  punishment,  pains,  or  pen- 
alty whatever,  anything  in  the  above-men- 
tioned acts  of  Parliament,  or  in  any  other 
act  or  acts  of  Parliament,  notwithstanding. 
The  penalties,  however,  are  still  incurred  by 
the  celebrator,  if  banns  have  not  been  duly 
proclaimed;  but  a  magistrate,  before  whom  the 
parties  appear  to  declare  themselves  married 
persons,  so  as  to  complete  the  civil  contract, 
is  not  accounted  a  celebrator  in  the  sense  of 
the  statutes,  unless  he  takes  upon  him  to  pro- 
nounce the  nuptial  benediction  ;  the  statutes 
havbg  in  view  merely  the  religious  part  of 
the  ceremony.  The  penalties  are  recovered 
before  justices  of  the  peace  on  complaint  by 
the  fiscal ;  and  the  parties  appearing  and  con- 
ferring are  fined  ;  and  the  conviction  is  re- 
ceived as  evidence  of  the  marriage.  In  pro- 
secutions before  the  civil  judge  for  the  re- 
covery of  penalties,  the  procurator  for  the 
church  is  made  joint  prosecutor  along  with 
the  Lord  Advocate.  By  7  Anne,  c.  6,  the 
right  of  action  is  limited  to  two  months  after 
the  transgression ;  but  it  is  doubtful  whether 
this  limitation  relates  to  anything  but  the 
pecuniary  fines,  and  at  any  rate,  it  is  for  the 
benefit  of  the  clergy  of  the  episcopal  commu- 
nion only.  See  BeU's  Prine.,  4th  edit.,  art. 
1614;  Prater  on  Pertonai  Kdatumg.  Kamu' 
Slal.  Law  abridff.  k.  t. ;  Hvme,  i.  463,  et  teq. ; 
Alism'a  Prin.  543 ;  G<aa  oj  Dickton,  1844, 
2  Brovn't  Sep.  278 ;  and  Thorbvm,  2  Broun. 
See  also  Marriage,     Bannt. 

Glare  Constat,  Precept  ^;  is  a  deed  exe- 
cuted by  a  subject-superior,  for  the  purpose 
of  completing  the  title  of  his  vassal's  heir  to 
the  lands  held  by  the  deceased  vassal,  un- 
der the  grantor  of  the  precept.  The  deed 
was  formerly  addressed  to  the  superior's 
bailies  in  that  part,  whose  names  were  left 
blank,  so  that  the  office  of  bailie  might  be  ex- 
ercised by  any  one,  hut  is  now  addressed  to 
any  nota^  public.  It  then  sets  forth,  that, 
from  documents  shown  to  him,  the  superior 
is  satisfied  that  his  late  vassal  died  inlefl  in 
the  lands,  which  are  described,  and  that  the 
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heir  in  whose  favour  the  precept  is  granted 
is  the  nearaBt  and  lawful  heir  of  the  deceased. 
[The  holding  and  reddendo  are  then  meDtioti- 
ed,  and  the  deed  concludes  with  a  precept  of 
Basine,  directing  sasine  to  be  given  to  the 
heir.  Where  the  investiture  of  the  lands 
contains  a  destination  in  favour  of  heirs,  dif- 
ferent from  heirs-general,  the  precept  ou<;ht 
to  be  granted  to  the  heir  in  his  proper  cha- 
ractor ;  for  although  a  reference  to  the  par- 
ticular investiture,  with  a  general  description 
of  the  heir  as  nearest  and  lawful  heir  to  the 
ancestor  in  the  lands  described,  may  be  con- 
strued to  mean  the  precise  character  of  heir 
called  by  the  destiuation,  yet  it  is  better  to 
avoid  a  question  of  construction,  by  describ- 
ing the  heir  with  the  same  accuracy  which 
would  be  required  in  a  service.  The  precept 
of  ctare  eonttat  may  proceed  on  any  evidence, 
whether  judicial  or  not,  which  satisGes  the 
superior  that  the  person  claiming  the  entry 
is  heir  of  the  laat  vassal.  Where,  however, 
extrajudicial  evidence  to  the  satisfaction  of 
the  superior  cannot  be  obtained,  a  service  of 
the  beir  in  the  proper  character  must  be  pro- 
duced before  the  superior  can  be  required  to 
grant  the  precept.  Where  the  title  is  at  all 
doubtful,  it  is  for  the  advantage  of  the  beir 
to  have  a  service ;  for  although  a  precept  of 
elare  constat  and  infeftment  form  a  good  title 
of  prescription,  yet  the  title  thus  completed 
may  be  challenged  at  any  time  within  the 
period  of  the  long  prescription  of  forty  years  ; 
whereas  a  special  service  cannot  be  chal- 
lenged a.fter  the  lapse  of  twenty  years,  and  a 
precept  of  clare  constat,  when  proceeding  on  a 
service,  has  the  beneSt  of  tliis  shorter  pre- 
scription. The  superior's  title  to  grant  a 
precept  of  ciare  constat  is  limited  by  the  terms 
of  the  investiture.  He  can  renew  the  right 
in  the  person  of  the  heir  called  to  the  succes- 
sion by  the  investiture,  or,  where  there  is  no 
special  destination,  he  may  give  an  entry  in 
this  form  to  the  heir-at-law ;  but  he  cannot 
give  it  to  a  general  disponee,  nor  even  to  the 
hoir  of  investiture  in  liferent,  and  to  his  son 
in  fee.  In  order  to  authorize  any  such  va- 
riation, the  heir  must  first  complete  bis  own 
title  ;  after  which,  if  the  destination  does  not 
prevent  him,  he  may  transmit  the  property 
in  any  Hue  he  thinks  proper.  It  follows, 
from  the  nature  of  the  precept  of  clare  eomlat, 
that  the  heir  cannot  assign  the  unexecuted 
precept  of  sasioo  contained  in  it,  so  as  to  be 
the  warrant  of  infeftment  iu  favour  of  any 
other  person  than  himself.  Precepts  of  clare 
constat  are  also  excepted  from  the  act  1693, 
c.  35,  so  that  they  became  void  by  the  death 
of  the  grantors  or  receivers.  This,  however, 
has  been  altered  by  the  act  10  and  11  Vict., 
c.  48,  1847,  which  enacts  that  precepts  of 
clar«  eonttat  shall  remain  in  full  force  during 
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the  life  of  the  granter.  See  Freest  of  Sati»e. 
The  heir,  by  taking  infeftment  on  the  pre- 
cept of  clare  constat,  becomes  liable  passive  for 
bis  ancestor's  debte,  and  at  the  same  time 
he  acquires  ao  active  title  as  to  the  subject 
contained  in  the  precept,  in  questions  with 
the  superior ;  but  it  gives  no  active  title  as  to 
any  other  subjects  belonging  to  the  deceased. 
Erslcine  seems  to  think  that,  upon  principle, 
this  mode  of  entry  by  private  consent  ought 
to  have  inferred  no  active  title  whatsoever. 
Ad  entry  by  precept  of  dare  constat  can  be 
given  only  where  the  last  proprietor  stood 
publicly  infeft ;  bnt  where  the  infeftmeDt  of 
the  ancestor  was  base,  a  charter  of  coufirma- 
tion  and  precept  of  clare  contiat  may  be  com- 
bined in  the  same  deed,  the  superior,  in  the 
Drat  place,  confirming  the  ancestor's  base  in- 
feftment, and  closing  the  deed  by  a  precept 
of  clare  constat  for  infefttng  his  heir.  Stair, 
B,  ii.  tit.  iii.  §  14 ;  B.  iii.  tit.  5,  §  26 ; 
UoT^s  Noiu,  pp.  clx.  and  ccvi. ;  Brsk.  B.  iii. 
tit.  8,  5  71  ;  Bell's  Com.  vol.  i.  p.  697,  5th 
edit. ;  Bell's  Prine.  4tb  edit.  §  777,  rf  uq., 
1818,  el  seq.,  1916 ;  Ross's  Iset.  ii.  533  ;  J»- 
rid.  Styles,  2d  edit.  vol.  i.  p.  532,  et  seq. 
Brown's  Synop.  pp.  968,  1041,  2158,2242; 
Sand/ord  oh  fferitabls  Succession,  vol.  i.  p. 
270  ;  vol.  ii.  p.  2.    See  Confirmation. 

Claremetlieii.  The  law  of  claremethen  was 
an  ancient  regulation  concerning  the  warran- 
dice of  stolen  cattle  or  goods,  as  to  which  sm 
Skf-ne,  h.  t. 

Clarlflcatio;  the  clearance  given  by  the 
verdict  of  an  assize.  Clarificatio  debiti  was 
synonymous,  apparently,  with  the  constitution 
of  the  debt  by  legal  evidence.  The  word  is 
used  in  the  Regiam  Majestatem.     Skene,  h.  I. 

Clause  of  a  Deed ;  is  one  of  the  subdivi- 
sions of  a  deed.  The  ordinary  clauses  in- 
serted in  deeds  are  expressed  according  to 
certain  technical  forms  which  have  been 
sanctioned  by  practice,  and  the  legal  import 
and  effect  of  many  of  which  have  been  set- 
tled by  adjudged  cases  ;  so  that  it  is  at  all 
times  unsafe  to  vary  the  usual  form  of  ex- 
pression of  such  clauses.  Bdl  on  Leases,  vol. 
i.  p.  276,  4th  edit. ;  Hunter's  Lan<Uord  aud 
Tenant,  p.  289,  et  seq. ;  Brown's  Synop.  A.  (.,- 
Ross's  Lea.  ii.  141  j  Shaw's  Digest,  h.  t. ;  S. 
D.  vol.  xi,  pp.  220,  255,  362  ;  xii.  426 ;  xiv, 
458.     See  Dispositive  Clause.     Testing  Clause. 

Clame  of  Begistratioii.    See  Ee^tration. 

Claiue  of  Union.     See  Union. 

ClatlE6  of  Warrandice.     See  Warrandice. 

Clause  of  Pre-£mption ;  is  a  clause  some- 
times inserted  in  a  feu-right,  stipulating,  that 
if  the  vassal  shall  be  inclined  to  sell  the  landa 
he  shall  give  the  superior  the  first  offer,  or 
that  the  superior  shall  have  the  lands  at  ft 
certain  price  fixed  in  the  clause.  It  is  settled 
that  a  clause  of  this  kind  is  not  struck  at  bv 
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tb«  Kt  20  Qeo.  11.,  c  50,  by  which  clauses 
dt  nan  alienando  are  prohibited  ;  but  Erskine 
balds  tb&t,  without  a  clause  of  irritancy,  the 
cUuee  of  preemption  will  be  una?ailiDg 
■gainst  singular  successors.  This,  however, 
does  not  seem  to  be  well-founded.  See  Ersk. 
B.  ii.  tit.  5,  §  28,  and  BeWt  Com.  vol.  i.  p.  26, 
£lb  edit.  It  is  quite  clear,  however,  that  a 
cl&use  of  pre-emption  can  have  no  operation 
sgainet  singular  aucceesors,  unless  it  appear 
in  the  sasine.  Bdl'a  Com.  ib. ;  BelFs  Priue.  3d 
edit.  \  864. 

Clause  de  non  Alienaado.  This  was  a 
cloDse  formerly  in  use  to  be  inserted  in  feu- 
rights,  by  which  the  Tasaal  was  taken  bound 
not  to  alienate  the  fen  without  the  superior's 
consent.  But  by  the  statute  20  Geo.  II.,  c. 
50,  j  10,  all  Buc%  clauses,  restraining  the 
power  of  alienation,  are  prohibited  and  de- 
clared of  no  force,  even  although  inserted  in 
deeds  befor«  the  date  of  the  statute ;  the 
Court  of  Session  being  empowered  to  modify 
ao  additional  feu-duty  to  those  superiors  who 
suffer  by  the  retrospective  operation  of  the 
slatnte.  And  by  Act  of  Sederunt,  10th  hlarcb 
1756,  the  iudemnificatiou  is  fixed  at  a  feu- 
duty  equal  to  a  fourth  of  one  yw  c«ii.  of  the 
Tilued  rent  of  the  lands,  where  the  lands  are 
valaed,  and  where  the  lands  are  not  valued, 
a  sixth  part  of  one  per  cent,  of  the  real  rent ; 
£rnt.  B.  ii.  tit.  5,  §  23.  It  is  settled  that  a 
clanse  of  pre-emption  does  not  fall  under  the 
iUtnte.  Stair,  B.  ii.  tit.  3,  5  58 ;  Mot^» 
Kola,  p.  dsiiiii. ;  Beli't  Com.  vol.  i.  p.  26, 
5th  edit. ;  Bell's  Frinc.  3d  edit.  §  1720.  See 
Ckvte  of  Pre-empliim. 

Claiue  of  SOTOlation.  A  clause  of  devo- 
IntioQ  may  be  defined  generally  to  be  a  clause 
devolving  some  of5ce,  obligation,  or  duty,  on 
a  party  in  a  certain  event,  e-g.,  on  the  failure 
of  another  to  perform.  It  is  unnecessary  to 
qieeily  the  various  deeds  in  which  such  a 
dame  may  occur.  By  much  the  most  im- 
portant instance  of  it,  however,  in  our  prac- 
tice, is  to  be  found  in  the  articles  of  roup  in 
a  judicial  sate,  and  in  other  articles  of  roup, 
b  *hich  a  clause  is  inserted,  binding  the 
highest  offerer  to  find  caution  for  the  price 
within  thirty  days,  and,  on  his  failure  to  do 
BO,  devolving  the  purchase  on  the  next  high- 
Mt  offerer,  under  a  similar  obligation,  and  so 
en  downwards  ;  intimation  of  the  devolution 
being  made  within  ten  days  of  the  offerer's 
failnre  to  find  caution,  and  the  offerer  so  fail- 
ing being  bound  to  make  good  the  difference 
between  his  offer  and  the  offer  taken.  This 
clause,  which  haa  been  introduced  solely  for 
the  benefit  of  the  exposers,  is  attended  with 
evident  hardship  to  the  bidders  at  a  sale ;  for 
evpD  the  second  highest  may  be  kept  in  a 
state  of  suspense  for  forty  days  after  the  sale, 
and  ttie  remaining  bidders  for  a  much  longer 
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time.  In  construing  the  clause,  it  seems  to 
be  understood,  1st,  That  on  the  failure  of  the 
highest  offerer  to  find  caution,  it  is  optional 
to  the  exposers  either  to  re-expose  tbe  lands 
or  to  claim  against  the  second  offerer, although 
the  soundness  of  this  construction  has  been 
doubted.  2d,  That  where  the  exposers,  on 
the  highest  offerer's  failure  to  find  caution, 
have  made  their  election  to  abide  by  the  sale, 
without  re-exposing,  and  have  made  a  de- 
mand upon  the  second  offerer,  the  second 
offerer  has  full  right  to  the  purchase,  and 
cannot  be  deprived  of  it  by  any  subsequent 
attempt  on  the  part  of  the  highest  offerer  to 
implement  his  bargain.  3d,  It  is  now  settled 
that  the  exposer's  claim  against  the  highest 
offerer  for  the  difference  between  the  amount 
of  the  first  and  second  offer  is  not  of  the 
nature  of  a  penalty,  but  properly  a  debt  aris- 
ing ex  eontraetu.  BtlFs  Com.  vol.  ii.  p.  274, 
Slh  edit. 

Clanw  of  Betnro ;  is  a  clause  by  which 
the  graiiter  of  a  right  makes  a  particular 
destination  of  it,  and  provides  that,  in  a  cer- 
tain event,  it  shall  return  to  himself.  A 
clause  of  this  kind,  where  not  protected  by 
prohibitory,  or  by  irritant  and  resolutive 
clauses,  has  been  held  to  be  of  the  nature  of 
a  simple  substitution,  which  may  be  defeated 
by  the  gratuitous  act  of  the  grantee  or  any 
of  the  substitutes.  A  distinction,  however, 
bag  been  attempted  to  be  drawn  between  a 
substitution  and  a  clause  of  return,  in  a  gra- 
tuitous deed  in  favour  of  a  stranger,  the  for- 
mer of  which,  it  is  said,  vests  the  right  abso- 
lutely in  the  disponee,  subject  to  his  power  of 
disposal,  whereas  a  clause  of  return  creates 
a  eonditional  right,  which  is  not  defeasible,  at 
least  by  any  gratuitous  act,  on  the  part  of  the 
disponee  or  sahstitntes.  This  distinction, 
however,  does  not  seem  to  be  well-founded. 
See,  however,  the  case  of  Maekay  v.  CampbeWa 
TnttUee,  13  S.  246.  See  also  £nl.  B.  iii.  tit. 
8,  §  45  ;  Dvke  of  Hamilton  v.  Dovglat,  9th 
Dec.  1762;  ifor.  p.  4353,  and  Mor.  Wet.  title 
Fiar  absoluU,  limited;  Bell's  Prine.  art.  1705, 
4th  edit. ;  See  also  Subititvticn.    ProhAilioni. 

Claoiea  Irritant  and  AesoIntiTe.  These 
two  clauses  were  devised  for  limiting  the  right 
of  an  absolute  proprietor,  and  making  effec- 
tual the  conditions  imposed  on  him,  which 
otherwise  would  have  inferred  no  more  than 
a  personal  obligation,  ineffectual  against  cre- 
ditors or  singular  successors.  By  tl.e  irri- 
tant clause,  the  deeds  done  by  the  proprietor, 
contrary  to  the  conditions  of  the  right,  are 
declared  to  be  void  and  null ;  and,  by  the  re- 
solutive clause,  the  right  of  the  person  contra- 
vening is  resolvedand  extinguished.  It  was  the 
union  of  the  two  clauses  which  accomplished 
what  neither  of  them  singly  could  attain  ; 
and  by  which,  in  practice,  the  conditions  of 
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an  heritable  right,  whether  an  entail  or  other 
conveyaoce,  were  rendered  real  and  effectual 
ag»D8t  tho  singular  successors  and  creditors 
of  the  disponee,  as  well  as  against  himself  and 
his  heirs.  Stair,  B.  i.  tit.  13,  §  14,  et  seq. ; 
B.  ii.  tit.  10,  6  6,  et  seq. ;  B.  iv.  tit.  5,  §  7, 
and  tit.  18 ;  More't  Notes,  p.  lixi.  ei  seq. ; 
Ertk.  B.  iii.  tit.  8,  §  25 ;  Bell's  Cora.  vol.  i.  p. 
46,4th  edit.;  Bflii'«Frtnc.  4th  edit.,  art.  720. 
See  Irritancy.     Entail.     Conditiont  in  Oranlt. 

Clay.  The  landlord  or  his  assignee,  and 
not  the  tenant,  has  a  right  to  the  use  of  pipe- 
clay.    Bell  on  Leant,  i.  345,  4th  edit. 

Clep  and  Call;  a  certain  formula  anciently 
used  in  petitions  and  libels,  especially  in  cri- 
minal matters.     Skent,  h.  t. 

Clergy.  Before  the  Reformation,  the 
clergy  of  Scotland  were  divided  into  regnlar 
and  secular.  The  regular  clergy  had  no 
charge  of  any  congregation,  hut  were  bound 
to  close  residence  in  their  monaeteries :  they 
were  called  regular,  because  they  were  bound 
to  obey  certain  rules :  These  were  the  monks, 
under  the  direction  of  the  abboU  or  priors  ; 
which  order  of  clergy  was  abolished  at  the 
Reformation.  The  secular  clergy  were  those 
who  discharged  the  pastoral  office  over  a  cer- 
tain  district,  as  the  bishops,  presbyters,  and 
deacons.  But  the  introduction  of  presbyte- 
riau  church  government  has  reduced  this  order 
to  presbyters  atone.  Enk.  B.  i.  tit.  5,  §3,  ef 
teq.;  Ertk.  Prine.  12th  edit.  50.  For  the 
form  of  admission  of  a  clergyman  of  the 
Church  of  Scotland,  see  Minister.  For  an 
account  of  their  provision,  see  Teinds. 

Clergy.  No  person  ordained  a  priest  or 
deacon,  or  a  member  of  the  Chuich  of  Scot- 
land, is  capable  of  being  elected  member  of 
Parliament ;  41  Geo.  III.,  c.  63.  Roman  Ca- 
tholic clergy  are  also  excluded  by  10  Geo. 
IV.,  c.  7,  §9.  See  May' s  Parliamentari/ Prac- 
tice, p.  34  ;  Chambers'  Election  Law,  h.  t. 

Cler^,  Benefit  of.     See  Benefit  of  CUryy. 

Clerical  Error.  A  clerical  error  is  an  er- 
ror accidentally  committed  in  the  transcrip- 
tion of  a  deed  or  other  written  instrument ; 
and  where  such  an  error  is  obviously  acci- 
dental, not  tn  suhstantialibus  of  the  instru- 
ment, it  will  not  be  fatal  to  its  validity  or 
efficacy.  In  judicial  proceedings  in  the  Court 
of  Session,  e.g.,  in  interlocutors  of  Court,  the 
general  rule  is,  that  after  an  interlocutor  has 
men  signed  it  cannot  be  varied  or  altered 
eicept  \>y  the  Inner-House  on  a  reclaiming- 
note,  when  it  is  the  interlocutor  of  a  Lord 
Ordinary,  or  by  appeal  to  the  House  of 
Lords,  wherethejudgment  has  been  pronoun- 
ced in  the  Inner-House.  But  where  a  cleri- 
cal error  has  been  committed,  even  although 
the  interlocutor  has  been  signed,  the  Court 
will  authoriie  the  error  to  be  corrected.  The 
principle  seems  to  be,  that  the  erroneons  in- 
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terlocator  does  not  express  and  embody  the 
true  intent  and  meaning  of  the  Court.  Such 
corrections,  however,  cannot  he  made  on  a 
motion  from  the  bar,  bnt  mnst  be  prayed  for 
by  incidental  petition.  Kerr,  17th  Dec.  1835, 
14  S.  <t  D.  180. 

Clerk  of  Session;  is  the  title  given  to  the 
clerks  of  the  Court  of  Session,  There  were 
formerly  six  principal  clerks,  six  depute- 
clerks,  and  sis  assistant-clerks  or  closet- 
keepers,  as  they  were  sometimes  called.  But 
by  the  statute  abolishing  the  Jury  Court  as 
a  separate  establishment,  and  uniting  jury 
trial  in  civil  causes  with  the  ordinary  juris- 
diction of  the  Court  of  Session,  the  number 
of  the  principal  clerks  is  reduced  to  four, 
who,  in  addition  to  their  former  duties,  per- 
form the  duties  connected  with  trials  by  jury 
and  Bill-Chamber  proceedings  in  the  Inner- 
House.  11  Geo.  IV.,  and  1  ITiH.  IV.,  c.  69, 
5  13 ;  land  2  Vict.,  c.  118,  $$  5,  6,  7 ;  13 
aad  14  Vict.,  c.  36,  §  37.  By  the  first  of 
these  acta,  the  appointment  of  the  depute  and 
assistant  clerks  of  Session  is  vested  io  the 
Crown  ;  and  in  case  of  the  necessary  absence 
of  any  nrincipal  clerk,  his  duties  may  be  dis- 
charged by  any  of  the  remaining  principal 
clerks,  or  by  any  person  appointed  by  hia 
Division  of  the  Court  from  among  the  assist- 
ant clerks  in  the  Inner- House,  or  the  depute- 
clerks  in  the  Outer-House  ;  1  and  2  Viet.,  a. 
18,  §  8.  The  appointment  of  the  principal 
clerks  was  always  in  the  Crown ;  and  by  act 
of  regulations,  1695,  to  qnalify  them  for  the 
office,  they  must  be  either  advocates  or  write'ra 
to  the  signet  of  three  years'  standing.  Their 
appointment,  however,  disqualifies  them  from 
practising  as  advocates  or  agents  before  the 
Court  of  Session ;  I  and  2  Geo.  IV.,  c.  38,  § 
9.  Their  duty  is  to  att«nd  the  Judges  in  the 
Inner-House,  and,  under  their  direction,  to 
write  out  the  judgments  or  interlocutors,  or 
other  orders  prouounoed  by  the  Court,  to 
keep  the  boolu  of  Sederunt,  and  to  rec«ive 
bonds  of  caution  ordered  by  the  Inner-House, 
not  in  the  Bill-Charol>er.  Two  of  the  prin- 
cipal clerks  attend  each  division  of  the  Court. 
The  depute-clerks  are  five  in  number,  one, 
with  his  assistant,  being  attached  to  the  bar 
of  each  of  tho  Lords  Ordinary.  They  officiate 
in  the  Outer-House  before  the  Lords  Ordi- 
nary, whose  jndements  or  interlocutors  thev 
writeout;  1  ond  2  Tic*.,  cllS,  ^  12.  Each 
principal  clerk  and  each  depute-clerk  hae  a 
distinct  apartment,  or  closet  as  it  is  called, 
in  the  Register  Office,  in  which  he  keeps  the 
processes  to  which  he  is  clerk.  The  duty  of 
taking  charge  of  the  Outer- House  procesaes, 
of  transmitting  them  to  the  judges  to  be  con- 
sidered, and  of  attending  at  the  closets  of  tho 
depute-clerks  to  lend  out  the  processes,  is  dis- 
charged by  the   asaistant-clerka  or  closet- 
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keepers,  who  also  ftttond  id  tLe  Onter-Honse 
•bile  the  Court  is  aitting.  The  principBl 
derlu  hftve  also  BEsistants,  who  officiate  at 
tfaeir  apartments  in  the  Kegister  OfBce,  and 
t&te  chai«e  of  the  proceeses  depending  be- 
fore the  iDner-House ;  and,  by  the  act  50 
Geo.  III.,  c.  112,  §13,  the  duty  of  preparing 
tbe  extracts  of  the  decrees  of  the  Court  was 
eDlruBted  to  the  assistants  of  the  principal 
clerks ;  bnt  that  part  of  the  50  Geo.  III.  is 
repealed,  and  all  sach  extracts  are  now  pre- 
psred  by  the  extractor  of  Conrt  (1  and  2 
Gie.ir.,  c.  38,  5  17 ;  1  omf  2  Vict.,  o.  118, 
^  19,  20),  who  is  placed  under  the  superin- 
tendence  of  the  junior  principal  clerk  of  Ses- 
Bion  for  the  time  being.  (See  Extractor).  The 
principal  clerks  and  depute-clerka  of  Session 
are  entitled  to  no  fees,  but  have  fixed  sala- 
ries, the  former  L.IOOO  per  annum  each,  and 
tbe  latter  L.400;  60  ffw. ///.,  c.  112  ;  land 
2  Vict.,  c.  118.  The  emoluments  of  the  assist- 
ants were  formerly  derived  from  fees  which 
tbey  exacted  for  lending  out  and  receiving 
back  processes,  &c.  ;  now  each  assistant- 
clerk  has  a  salary  of  L.350  per  annum.  1  and 
2  Vict.,  c.  1 18,  §5  10,  13,  30.  See  SAanifa 
Ptoc.,  p.  102. 

Clerk  of  the  Bills.  By  I  and  2  Vid.,  c. 
lie,  ^  14,  the  charge  of  the  Bill-Chamber 
department  of  the  Court  of  Session  was  en- 
troiled  to  two  Clerks  of  the  Bills,  under  the 
principal  clerks  of  Session,  and  appointed  by 
tbe  Crown.  Their  duty  was  to  receive  and  to 
present  to  the  Lord  Ordinary  all  notes  of 
advocation  and  suspension,  and  all  bills  which 
required  to  be  laid  before  him ;  1  and  2  Viel., 
c.  118,  §  14  ;  and  roceiva  bonds  of  caution, 
when  such  are  required  in  tbe  Bill-Chamber. 
By  Act  of  Sederunt,  18th  Feb.  1686,  the 
Clerks  of  the  Bills  are  made  liable  for  the 
damage  arising  either  from  tbe  accepting  of 
an  insufficient  cautioner,  or  for  refusing  a  suf- 
ficitnt  one ;  but  by  the  Act  of  Sederunt  I4th 
June  1709,  this  act  is  repealed,  and  it  is  de- 
clared that,  in  time  coming,  the  Clerks  of 
the  Bills  shall  be  responsible  for  the  due  per. 
formance  of  their  duty  in  "  receiving  or  re- 
jecting cautioners,  according  to  the  rules  of 
conunou  taw  and  Justice,  applicable  to  the 
cues  that  may  hereafler  occur."  Formerly, 
the  Clerks  of  the  Bills  had  also  to  present  to 
the  Lord  Ordinary  all  bills  for  summonses  or 
diligences,  &c ;  but,  by  63  Qeo.  III.,  c.  64, 
5  17,  the^io*  of  the  Clerk  of  the  BilUofBoiat- 
ing  for  the  time  is  declared  to  be  a  sufficient 
warrant  for  passing  such  bills.  See  Bill- 
Chamber.  They  write  the  fat  for  personal 
execution  nnder  I  and  2  Yict.,  c.  114,  See 
also  Act  of  Sederunt  regulating  Bill-Cham- 
ber proceedings,  14th  December  1838,  Beve- 
ndgt  <m  Oc  Biil-Clumber;  Skmd's  Prae.  p. 
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By  20  and  21  Vict.,  c  16,  the  office  of  one 
of  the  Clerks  of  the  Bills  is  abolished ;  and  it 
is  provided  that  there  shall  be  in  future  only 
one  Clerk  of  the  Bills,  who  shall  he  responsi- 
ble for  the  reputed  solvency  of  cautioners, 
and  for  consigned  money,  and  shall  discharge 
in  person  all  the  duties  attached  to  the  office. 
i  2.  There  are  an  Assistant-clerk  of  the 
Bills,  and  two  ordinary  clerks,  also  authorized 
(5  2)  to  be  appointed,  the  former  being  em- 
powered to  subscribe  and  authenticate  writs 
and  documents  in  the  necessary  absence  of  the 
principal  clerk.  All  these  clerks  are  paid 
wholly  by  salary ;  and  the  fees  charged  and 
collected  in  the  Bill-Chamber  Office  are  ac- 
counted  for  to  the  Treasury ;  §§  3, 4.  The 
clerks  in  the  Bill-Chamber  are  clerks  in  se- 
questrations (19  and  20  Vict.,  c.  79,  §  43), 
id  prepare  extracts  of  decrees  in  seqnestra- 
tion  cases  ;  A.  S.,  20th  Jul^  1842. 

Cletk  to  the  Court  of  Teindi.  There  was 
formerly  one  principal  clerk,  in  the  Teind 
Court  appointed  by  the  Crown.  His  duty 
was  to  attend  the  Court,  and  write  out,  under 
its  direction,  the  whole  acts,  orders,  and  de- 
crees. There  were  also  a  depute  Teind-clerk 
and  extractor  for  that  Court. 

By  1  and  2  Vict,  c.  118,  §  26,  the  office  of 
principal  Teind-clerk  is  abolished,  and  it  is 
declared,  that  tbe  business  formerly  per- 
formed by  the  Teind-clerks  shall  in  future  be 
discharged  by  the  first  and  second  Depute- 
clerks  of  Teinds,  the  former  being  styled  Clerk 
of  Teinds,  and  having  a  salary  of  L.300  per 
annum,  and  the  latter  being  styled  Depnte- 
clerkof  Teinds,  withasalary  of  L.250,  Power 
is  reserved  to  the  Crown  to  appoint  a  person 
to  be  keeper  of  the  records  in  the  Teind- 
office,  whose  chief  duty  is  to  arrange  and  in- 
dex the  records  and  processes.  The  Depule- 
clerk  of  Teinds  is  to  continue  to  discharge 
the  duty  of  extracting  acts  and  decreets  pro- 
nounced by  the  Commissioners  of  Teinds,  § 
27.    See  rein  J  Court. 

Clerk  of  Jnatici&ry;  is  the  clerk  of  the 
Court  of  Justiciary.  There  are  a  principal 
and  two  assistaat  clerks,  whose  duty  it 
is  to  attend  the  sittings  of  the  Justiciary 
Court  in  Edinburgh,  to  keep  the  books  of 
Adjournal,  and  to  write  out  the  interlo- 
cutors and  sentences  of  the  Court.  They 
have  also  an  apartment  in  tbe  Kegister  Office, 
where  they  transact  the  business  connected 
with  the  Justiciary  and  Circuit  Courts.  Be- 
sides the  principal  and  assistant  clerks  of 
Justiciary,  there  are  three  circuit-clerks,  one 
of  whom  attends  the  judges  on  each  of  the 
circuits  as  clerk  of  conrt.  The  clerks  of 
Justiciary  and  the  circuit-clerks  were  for- 
merly appobted  by  the  Lord  Justice-Clerk, 
but  a;  " 
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juBttces  of  the  peace  for  tbe  county.  His 
duty  is  to  Attend  the  Justice  of  Peace  Court, 
and  to  keep  the  books  of  record,  iic.  He 
must  not  practise  in  the  court  of  which  he  is 
clerk ;  A.  S.  6A  March  1783.  A  principal 
clerk  can  only  be  removed  or  suspended  by 
the  Court  of  Session  ;  the  clerks  of  the  peace 
in  Scotland  are  appointed  by  the  Secretary 
of  State  (1685,  c.  16;  1686,  c.  20;  1690, 
c  28) ;  and  the  principal  clerk  of  the  county 
appoints  the  depute  and  district  clerks.  Taift 
Juit.  of  Peace,  h.  t. ;  Blair's  Jutt.  of  Peace,  k. 
t. ;  Barclay's  Digeit,  h.  t.  By  7  Will.  IV,, 
and  1  Vict.,  c  83,  clerks  of  the  peace  and 
others  are  compelled  to  take  the  custody  of 
documents  directed  to  be  deposited  with  them 
under  the  standing  orders  of  either  Houses  of 
Parliament.  Ma^s  Pari.  Prac.,  599.  In  Eng- 
land, the  Cuitoi  Rotnlomtn  of  the  county  has 
the  appointmetit  of  the  clerk  of  the  peace, 
who  may  execute  his  office  by  deputy,  to  be 
approved  of  by  the  flwto*  Aofoferunt,  and  to 
hold  the  office  during  good  behaviour.  Tom- 
Uae  Did.,  A.  t. ;  Wharton's  Lex.  h.  t. 

Cleik  of  the  Pipe.  The  office  of  Recorder 
of  the  Great  Roll,  or  Clerk  of  the  Pipe,  was 
an  office  in  the  Scotch  Court  of  Exchequer, 
established  by  6  Anne,  c  26  ;  but  as,  by  2 
and  3  Will.  iV.,  c.  103  and  112,  a  great  part 
of  the  duties  of  the  office  was  transferred  to 
offices  in  England,  it  was,  by  4  Wilt.  IV.,  c. 
16,  abolished,  and  its  powers  and  authorities 
transferred  to  the  Lord  Treasurer's  Remem- 
brancer of  the  Exchequer  of  Scotland.  Tom- 
lin't  Diet.,  h.  t. 

Clerk  of  the  Crown ;  an  officer  in  Chan- 
cery, whose  function  it  is  constantly  to  attend 
the  Lord  Chancellor.  Under  Warrant  of  the 
Lord  Chancellor  (in  case  of  a  new  Parlia- 
ment), or  of  the  Speaker  on  casnal  vacancies, 
he  makes  out  writs  for  the  election  of  Mem- 
bers of  Parliament.  All  returns  are  made  to 
the  Clerk  of  the  Crown,  which  he  cannot 
alter,  except  by  order  of  the  House,  uoder  a 
penalty  of  £500,  lotiet  qttotiet.  The  returns 
are  entered  in  a  book  kept  by  him,  accessible 
to  all,  on  payment  of  a  reasonable  fee.  True 
copies  and  the  book  are  evidence.  Toiniim' 
Diet.,  h.  t. ;  Chambert'  Election  Laa,  h.  t. ; 
Ma^s  Pariiamentary  iVoe. 

Clerk  of  the  Parliament  Soils ;  an  officer 
who  records  all  thiugs  done  in  the  High  Court 
of  Parliament,  and  engrosses  them  in  parch- 
ment rolls.     Tomlin^  Diet.,  h.  t. 

Clerka  of  Jury  Cauaea.  The  duties  of 
clerks  of  Jury  Causes  are  now  performed  by 
the  clerks  of  Session ;  13  and  14  Vict.,  c. 
32,J  37.    See  htua.    Jury  Trial. 

Clerks  of  Court  It  would  exceed  the  pro- 
per limits  of  thb  work  to  enumerate  the  dif- 
ferent clerks  of  inferior  courts.  Every  court 
has  oeceess^ly  a  clerk,  whose  doty  it  is  to 
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write  out  the  judgments,  aai  extract  the 
decrees  of  the  court.  In  like  manner,  each 
royal  burgh  has  a  clerk  chosen  by  the  magis- 
trates, whose  duty  it  is  to  keep  a  record  of 
their  proceedings,  and  to  act  as  notary  in 
giving  sasine  in  burgage  property.  See  She- 
rif-CUrk. 

Clerka  to  the  Signet  The  clerks  or 
writers  to  the  Signet  are  sud  to  have  been 
anciently  clerks  in  the  office  of  the  Secretary 
of  State,  by  whom  write  passing  the  King's 
Signet  were   prepared.     These    write  were 


ordering  attendance  on  the  King's 
court,  or  charging  the  party  to  obtemper  the 
decree  pronounced  against  him,  or  autho- 
rising execution  against  his  person  or  estate. 
When  the  College  of  Justice  was  established, 
the  writers  to  the  Signet  were  in  the  exercise 
of  nearly  the  same  duties  in  which  they  are 
engaged  at  the  present  day ;  and  they  are 
recognised  as  members  of  that  college  ;  1537, 
c.  5a.  The  duty  of  the  clerks,  or  writers  to 
the  Signet,  now  is,  to  prepare  the  warrants  of 
charters  of  land  flowing  from  the  Crown  ;  to 
sign  all  summonses  for  citing  parties  to  appear 
in  the  Court  of  Session  ;  and  almost  all  dQi- 
gencea  of  the  law  for  alfecting  the  person  or 
estate  of  a  debtor,  or  for  compelling  imple- 
ment of  the  decrees  of  the  Supreme  Court 
The  writers  to  the  Signet  have  further  the 
privilege  of  acting  as  agents  or  attorneys  in 
conducting  causes  before  the  Court  of  Stolon. 
Writers  to  the  Signet,  after  ten  years'  prac- 
tice, and  certain  probationary  examinations 
on  civil  law,  may  be  appointed  Judges  of  the 
Court  of  Session.  They  are  also  eligible  to 
several  other  important  offices  connected  with 
theConrt  of  Session.  TheSocietyisnow  under 
the  Keeper  of  the  Signet,  who  usnally  acts  by 
a  deputy-keeper ;  aud  the  affairs  of  the  body 
are  conducted  by  this  deputy  and  certain  com- 
missioners named  by  the  keeper,  from  the 
members,  with  power  to  them  to  make  bye- 
laws  for  the  admission  of  members,  and  the 
regulation  of  their  conduct.  By  the  existing 
rules,  a  person  applying  to  he  admitted  to 
enter  into  indenture  as  an  apprentice  must 
be  at  least  sixteen  years  of  age,  and  must 
produce  certificates  of  his  havin;^  attended 
two  full  winter  courses  at  one  or  other  of 
the  universities;  one  of  these  certificates  being 
from  a  professor  of  humanity ;  and  it  being 
understood  that  these  two  conrses  are  exclu- 
sive of  medical,  divinity,  or  law  classes.  The 
apprenticeship  is  for  five  years ;  and  imme- 
diately on  expiration  of  the  indenture,  tfie 
apprentice  (having  attained  the  age  of  tweotv- 
one  years  complete)  may  apply  to  be  admitted 
to  trial,  with  a  view  to  become  a  member. 
Every  candidate  fur  admission  must  have  at- 
tended four  courses  of  the  law  classes,  vix„ 
one  of  civil  law,  one  of  Scotch  law,  and  one 
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of  coDTeyuclng,  with  «  second  course  of  any 
SH  of  tbeM.  And  when  admitted  on  trial, 
ito  ttodidate  is  first  examined  by  three  pri- 
TiU  eisminatora  on  his  knowledge  of  Scotch 
law;  and  three  months  afterwards  is  ex- 
inined  by  the  public  examinators  in  the  hali 
irftfaesociatj,  and  in  presence  of  the  commis- 
tJoDen,  as  to  his  knowledge  of  conveyancing. 
TIte  apprentice-fee  to  the  master  is  L.200. 
TIm  payment  bj  the  apprentice  to  the  widows' 
fnxl,  L.50,  Is.  fid. ;  to  the  general  fund  of 
tiMMeiety,  L.81.2s.  6d. ;  the  total  of  indeo- 
tire  fees  being  L.331,  43.  At  passing,  the 
fees  are,  for  the  com  mission,  1j.2o;  passiog 
foes,  L^l,  6s. ;  perquisites  to  officers,  L,3, 
fa.  51  Total  expense  of  entering  as  a  mem- 
ber of  Uiis  body,  L.410,  15b.  6d.  Xitwteof 
Std^,  m  Marii,  1825  ;  Skand^t  Prac.  83,  et 
Mf.    See  (Mkge  of  Juatice. 

Claw  Tims.    See  FUhing. 

GoBagPolL     SeePoti. 

Clonnf  Beeord.     See  Record. 

COM^  Pnblio.     See  Fvhlic  Carriaga. 

Cottlline.  A  coal  mine  is  legally  a  part 
of  bhe  lands  within  which  it  is  situated,  and 
fHHa  with  a  conreyance  of  the  lands.  It 
BajDeTsrtbelessformaseparateestate.  Thns, 
a  proprietor  may  sell  or  teu  the  surface,  re- 
strring  the  coals  and  minerals,  or  dispose  of 
ibem,  reserving  the  lands;  and  the  two  thus 
Hparatedbeeome  distinct  feudal  estates.  Erik, 
6.  ii.  tit.  6,  $  5.  When  a  superior  feus  lands 
Bsder  a  reeerration  of  a  right  to  coals,  it  is 
moal  for  him  to  come  under  an  obligation  to 
fsj  the  vassal  surface  dam^;e  for  the  injury 
■kidi  nay  be  done  to  the  lands  by  working 
(be  toal-minee,  an  obligation  which,  iu  case 
af  a  sals  of  the  coals  by  the  superior,  will 
attach  to  the  purchaser  of  the  coal,  in  virtue 
*f  the  principle  by  which  every  obligation 
aftettBg  an  heritable  sutject  ia  transferred 
Iran  the  former  to  the  present  proprietor. 
A  bferenter,  whose  right  extends  merely  to 
lh«  fruits,  to/tu  r«i  w&itanAa,  has  no  title  to 
raal-niiiies  without  a  special  grant,  even  al- 
though they  are  open,  and  in  course  of  being 
•ortLed;  nor  will  he  be  entitled  to  the  rente 
•f  eotl-Diinea  unless  the  grantor  of  the  life- 
mt  shows  that  it  was  plainly  bis  intention 
to  ioclnde  theae  rents  in  the  liferent.  .Sbu'r, 
B.  iL  tit.  3,  §  74 ,-  tit.  9,  §  43  ;  Mor^t  HoUt, 
pp.  <e,  and  eclxxi. ;  BeWt  Com.  vol.  i.  p.  62, 
^h  edit. ;  5«II  <m  Imsm,  vol.  ii.  pp.  43,  120, 
XI,  4lh  edit. ;  BeiPt  Princ.  4th  edit.  arts. 
IM3, 1051, 1069,  740 ;  Buieh.  Justice  of  Peace, 
wl-iii.  p.  241.  2d  edit.;  Hunter's  Landlord 
nd  Tm%1;  Rims'*  Ltd.  ii.  173.  See  Lih- 
rmltr. 

Codut ;  a  seal  belonging  to  the  Custoui- 
Iwue ;  or  rather  a  scroll  of  parchmeat  sealed 
aad  ddivered  from  the  Custom-honse  to  mer- 
chaoU,  as  a  voucher  that  their  goods  are  cufr- 
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tomed.  The  word  also  signifies  the  custom- 
house or  office  where  goods  to  be  transported 
were  first  entered  and  paid  custom,  and  had 
a  cDcket  or  certificate  of  discharge.  TosUina' 
Did. ;  FUia,  t.  2.  e.  g. 

Code ;  a  collection  of  the  laws  and  consti- 
tutioDs  of  the  Iloman  emperors  made  by  order 
of  Justiaiau.  The  code  is  the  second  volume 
of  the  Corpus  Juris  Civilis,  aud  contains  twelve 
books,  before  the  time  of  Justiniau  similar 
collections  had  been  made,  such  as  the  ffre^o- 
rian  and  Hermogenian,  which  are  collections 
of  the  imperial  constitutions  from  Hadrian  to 
Diocletian  and  Maximiaus ;  and  the  Theodo- 
sian,  from  Constantino  the  Great  to  Theodo- 
siuB  the  Younger.  There  are  several  modern 
systematic  collections  of  laws  called  codes,  the 
most  celebrated  of  which  is  the  Code  Napo- 
leon.    Sw  Roman  Law.     Civil  Law. 

CodioU ;  is  a  writing  by  which  the  granter 
bequeathes  legacies  out  of  his  moveable  estate, 
and  which  does  not  contain  the  nomination  of 
an  executor,  or  clauses  which  refer  to  any- 
thing but  moveables,  or  which  take  effect  till 
the  granter's  death.  The  same  form  of  au- 
thentication is  required  in  a  codicil  as  in  any 
otber  formal  deed.  Codlcib  are  usually  exe- 
cuted in  reference  to  a  previous  testament. 
See  Testatnenf,  The  same  name  is  frequently 
given  to  those  writings  which  alter  the  terms 
of  settlements  mortit  caasa  of  any  descriptiou, 
whether  they  be  in  the  form  of  testament  or 
not.  Stair,  B.  iii.  tit.  8,  §  16  and  23  ;  BelPa 
Princ.  4th  edit.  art.  1870  ;  Jurid.  Styles,  3d 
edit.  vol.  ii.  p.  434. 

Cofferer ;  a  principal  officer  of  the  king's 
household,  who  has  aspecial  charge  and  over- 
sight of  other  officers  of  the  bouaehold,  to  all 
of  whom  be  pays  their  wages.  Tomlitu'  Did. 
h.t. 

Ct^nate.  A  cognate  is  a  relation  connected 
by  the  mother's  side  ;  and  as  there  is  no  suc- 
cession through  the  mother,  a  cognate  cannot 
succeed  as  heir  to  the  father's  property.  But 
where  there  is  room  for  a  tutor-at-law,  who 
is  chosen  from  the  relations  on  the  father's 
side,  or  agnates,  as  they  are  called,  the  cus- 
tody of  the  child  is  given  to  the  mother,  or, 
failing  her,  to  the  nearest  cognate.  In  the 
Roman  law,  a  cognate  is  a  i-elation  throngh 
a  female,  and  an  agnate  a  relation  through  a 
male.  Stair,  B.  iii.  tit.  4,  §  8  and  34 ;  Ersk. 
B.  i.  tit.  7,  5  4  ;  Ertk.  Princ.  12th  edit.  87, 
386 ;  BeWs  Princ.  4th  edit.  art.  2079. 

Cognition.  This  term  was  anciently  ap- 
plied to  an  action  for  ascertaining  disputed 
marches.  The  Court  of  Session  was  in  use 
to  remit  the  matter  in  dispute  to  the  Sheriff, 
to  be  tried  by  a  jury ;  but  this  form  is  now 
in  disuse,  aud  in  place  of  a  remit  to  the 
Sheriff,  the  present  practice  is  to  have  the 
proof  taken  by  commission,  and  reported  to 
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the  Court  of  Sesnon,  wlio  decide  opOD  it. 
Stair,  B.  i.  tit.  9,  §  28 ;  B.  ii.  tit.  3,  §  73 ; 
Ersk,  B.  iv.  tit.  1,  j  48.  As  to  the  cognition, 
or  cognoaciiiK,  of  idiota  and  iDBftne  persons, 
see  5»W_   Idiot.     Furiotit^,     Ouratory. 

Cogjo&on.  and  Bale ;  is  the  name  given  to 
ft  process  before  the  Coart  of  Session,  at  the 
instance  of  a  pupil  and  his  tutors,  for  obtain- 
ing a  warrant  to  sell  the  whole  or  a  part  of 
the  pupil's  estate.  In  this  action,  the  next 
heirs  and  creditors  are  called  as  parties ;  the 
SDmnioaB  must  contain  a  statement  of  the 
nature  aud  amount  of  the  pupil's  heritable 
estate ;  and,  either  in  the  summons  or  in  the 
eourse  of  the  action,  a  full  state  of  the  pupil's 
affiiirs  must  be  exhibited,  so  as  to  enable  the 
Court  to  judge  of  the  neceeBit:r  of  the  sale. 
When  the  action  comes  into  Court,  a  proof 
of  the  value  of  the  property  is  led,  and  a  me- 
morial and  abstract  prepared,  as  in  the  case 
of  a  judicial  ranking  and  sale;  upon  advising 
which,  the  Court  authoriEes  a  sale  either  of 
the  whole  or  of  a  part  of  the  property,  as  it 
tnay  think  proper,  by  public  roup,  and  at  an 
Dpset  price,  not  under  the  value  proved  in 
the  course  of  the  procen.  When  this  war- 
rant is  obtained,  Uie  tutors  may  proceed  to 
■ell  extrajudicially,  at  such  time  and  place  as 
they  think  best.  In  this  process,  of  course, 
there  is  no  ranking  of  the  creditors.  It  may 
also  be  observed,  that  a  summary  application 
to  the  Court  for  warrant  to  sell  is  not  com- 
petent;  £rsi.  B.  i.  tit.  7,  $  17,  nob.  In  grant- 
ing such  warrants,  the  Court  of  Session  acts 
as  a  court  of  equity  ;  but  it  will  not  interpose 
nnlees  in  a  case  of  great  necessity,  and  where 
the  estate  is  so  burdened  as  to  afford  no  rea- 
sonable proepectof  beneficial  management  for 
the  pnpil  without  a  sale.  The  Court  at  one 
time  was  in  use  to  exercise  a  discretionary 
power  in  authorizing  such  sales,  as  appeared 
evidently  advantageous  to  the  pupil ;  but  more 
recently,  a  different  rule  has  been  followed, 
and  now  the  Court  will  not  interpose  on  any 
views  of  expediency,  however  clear  ;  Finlay- 
lon,  22d  Dec.  1810,  Foe.  CoU.  It  was  once 
the  practice,  in  the  case  of  sales  by  minors 
piAem,  for  the  purchaser  to  insist  on  an  ac- 
tion of  cognition  and  sale  at  the  instance  of  the 
minor  and  his  curators,  as  a  protection  against 
a  redaction  on  the  head  of  minority  and  lesion; 
but  the  Court  lately,  "  on  the  ground  that  a 
minor  aud  his  curators  ooutd  sell  without  Ju- 
dicial authority,  and  that  no  decree  of  the 
Court  could  preventa  reduction  by  the  minor, 
refused  to  interpose  their  authority  as  unne- 
oessary;"  W^lact,  8ft  *an:Al817,  Fae.  CoU. 
See  Erdc.  B.  i.  tit.  7,  S  17 ;  BtiPt  Com.  vol.  ii. 
p.  257,  fith  edit. ;  BeWt  PriM.  4th  edit.  art. 
2084 ;  Slumd'i  Prae.  p.  757,  940,  eJ  ttq. ;  /u- 
nd.  %(u,  2  edit,  vol  iii.  p.  437 ;  Mmiiet' 
L«ct-p.  SI.    See  JiuficMJ  Factor. 
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Cogfnition  and  Sftune ;  it  %  form  of  enter- 
ing an  heir  in  burgage  property.  Where  the 
ancestor  died  infeft,  one  of  the  bailies  of  the 
burgh,  at  the  request  of  the  heir,  examinea 
two  or  more  witnesses  as  to  bis  propinqnity ; 
npon  whose  evidence  the  bailie  cognoaeee,  and 
declares  him  heir  to  the  ancestor,  and  infetls 
him  by  hasp  and  staple,  the  symbols  oaed  in 
burgh  tenements.  The  ceremony  is  performed 
by  the  heir's  taking  hold  of  the  bai^  and 
staple  of  the  door,  and  entering  the  house 
and  bolting  the  door  ;  and,  on  his  comint;  out, 
he  takes  instmmenta  in  the  hands  of  the 
town-clerk,  who  always  acts  as  notary  on  the 
occasion.  An  instrument  of  cognition  and 
sasine  is  then  extended,  stating  the  ra  pttla, 
and  closed  by  the  notary's  doquet.  The  in- 
strument of  saaine,  by  1681,  c.  11,  must  be 
recorded  within  sixty  days  of  its  date,  in  » 
particular  register  kept  by  the  town-clerk. 
Where  the  heir,  before  infeftment,  makes  over 
the  subject  to  another,  the  cognition  of  the 
heir's  propinquity,  and  the  purchaser's  infefl- 
ment,  may  be  inserted  in  the  same  imtra- 
ment ;  and  where  the  ancestor's  right  was 
merely  personal,  the  cognition  of  the  heir, 
the  resignation  by  the  ancestor's  anthor,  and 
the  new  infeftment  in  favour  of  the  heir,may 
all  be  inserted  in  the  instrument  of  cc^itiwi 
and  saslne,  which  is  then  called  rttignatiom, 
coffniiion,  and  tatine;  Jnrid.  Styles,  3d  edit.  vol. 
i.  p.  693 ;  4th  edit.  671-  The  form  just  ex- 
plained seems  to  be  the  regular  methodof  com- 
pleting an  entry  by  cognition  and  sasioe.  B7 
the  practice  of  the  city  of  Edinhnrgh,  however, 
no  witnesses  are  examined  as  to  the  heir's  pro- 
pinquity ;  but  on  the  simple  application  at 
the  party,  and  production  of  the  last  sasine, 
an  instrument  is  returned,  stating  the  cogni- 
tion and  infeftment  of  the  heir  under  the 
usual  taivojwe  a^libtt.  The  same  form  of 
entry  may  be  used  by  the  heir  of  the  creditor 
in  an  heritable  bond  over  burgage  sobjeettL 
The  title  of  the  heir  in  a  burgage  tenement 
may  also  be  completed  by  precept  of  dare 
eonttat  and  infeftment,  or  by  special  servic« 
and  infeftment ;  but  the  cognition  and  sasine 
is  the  simpler  and  more  usual  form.  See 
B^t  Priitc  4th  edit.  art.  845 ;  And.  %!«, 
vol.  i. ;  Meittiai'  Led.  See  also  Burgage  Hoti- 
inff.  The  act  10  and  11  Tict.,  c  47, 1847,  en- 
acts, by  §  26,  that  the  service  and  eutryof  hein 
mon  burgi  in  burghs,  in  tenements  holden  in 
burgage,  shall  not  be  affected  by  the  act.  Bj 
seetloD  fi  of  c  49,  the  forms  of  saunes  in 
lands  holden  in  bnrgage  are  assimilated  to 
thoae  used  in  relation  to  lands  holden  bj  the 
other  tenures,  in  the  case  of  infeftments  npon 
a  disposition  or  other  deed  of  conveyance,  or 
npon  a  decree  of  adjadioation  or  of  sale,  but 
no  change  is  introduced  in  regard  to  fiaanei 
upon  the  entry  of  heirs. 
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Cogiiitioiiu  Can«.  Where  the  creditor 
of  k  deeeised  heritable  proprietor  pariDet  the 
heir,  with  ft  view  to  eonatitate  the  debt 
i|»iait  hitn.  And  attach  the  defunct's  heri- 
t^e,  tad  the  heir  ^peors  and  renounces,  the 
Cnirt  will  pronoance  a  decree  for  the  amonut 
of  the  debt,  which  is  called  a  decree  eo^ni- 
Imit  enua.  And  in  virtue  of  this  decree 
unrtainbg  the  debt,  the  creditor  may  pro- 
ceed to  adjodge  the  heritage  of  his  deceased 
debtor.  See  Adjudicaticn.  So  alw  in  the 
OK  of  moveable  suoeenion,  the  creditor  of  a 
deceued  person  whoee  debt  is  not  constituted, 
nay  charge  the  defunct's  nearest  of  hin  to 
(odnn  executor  to  him  within  twen^  daji 
ifter  the  charge ;  which  charge  shall  be  a 
MMve  title  againat  the  person  charged,  nn- 
W  be  ranonnc« ;  and  then  the  creditor  may 
pneeed  to  have  his  debt  constituted,  and  the 
laniitat  jaeau  of  moveables  declared  liable 
bj  a  deerea  eo^ittPMU  eoiua  ;  upon  obtaining 
which,  he  may  be  confirmed  executor-cre- 
ditv.  1695,  c  41 ;  Stair,  B.  iv.  tit.  19 ; 
JfMv't  Nota,  p.  ccdxxx. ;  Erik.  Prine.  12th 
edit  276;  BM'i  Ow.  il  85 ;  Skan^M  Prac. 
p.  690.    See  JltetmU>r-eredilor. 

Cognirrit  Actionam ;  in  English  law,  is 
where  a  defendant  acknowledges  or  confesses 
the  plamtilTB  cause  against  him  to  be  just  and 
true ;  and,  before  or  after  issue,  sufTen  jadg- 
meiit  to  be  entered  against  him  without  tri^ 
fmlM'  Dkt.  A.  (. ;  Wharte*'a  Lte.  h.  t. 

CtitMMioD.  The  living  together  at  bed 
tad  board ;  that  ia,  living  as  nusband  and 
wife,  and  being  repnte  as  such,  will  consti- 
tste  a  nuriage.     See  Marriage. 

Cuf ;  in  England,  the  badge  of  a  sergeant- 
st-law,  who  it  called  sergeant  of  the  coif, 
tnm  the  lawn  coif  which  he  wears  nnder  his 
e^  when  he  ia  created.     TowUint'  Diet,  k.  t. 

Ci^b;  it  the  current  money  of  the  realm. 
The  coining  of  money  is  part  of  the  king's 
prerogative;  and  he  may,  hy  proclamation, 
asks  any  foreign  coin  lawful  fritish  money 
it  his  pleaanrfl.  The  cnrrent  coin  of  Qreat 
Britain  is  composed  of  gold,  or  silver,  orcop- 
per.  The  denomination,  or  value  of  the 
wa,  is  also  fixed  by  the  king's  proclamation. 
sat  Print.  4th  edit,  art  1334,  et  teq.; 
Ti>muHo»BiiU,n.ili,ateq.;  SkavftDigat; 
Tuti  JutUce  of  Peace,  h.  t. ;  Stoitit.  Abridg. 
MM  Jfongr ;  Ros^  Ltd.  ii.  235 ;  Towdiwi' 
Did.;  Wharlm's  Lex.  A.  I.     See  Coating. 

By  16  and  17  VicL,  e.  102,  it  is  ena  ..  , 
tbst  any  person  defacing  the  current  coin  by 
Msupiog  words  thereon,  or  bending  the  same, 
■hsU  be  guilty  of  an  aSaaw  pnnisbable  by 
las  or  imprisonment,  or  both ;  and  that  a 
tender  of  coin  so  defaced  shall  not  be  a  legal 
tender;  and  the  party  tendering  such  de- 
bod  coin  shall  be  liable,  on  summary  con- 
*)etira,  in  a  penalty  not  exceeding  40s. ;  bnt 
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the  prosecution  for  such  penalty  i 
"'"''*  Advocate. 


,   must  be 
with  consent  of  the  Lord  i 

Coining.  By  our  earlier  practice,  all  of- 
fences against  the  current  coin  of  the  realm, 
e.g„  counterfeiting,  vending,  di^uising,  or  im- 
porting it,  seem  to  have  been  considered  trea- 
sonable, and  were  punished  capitally,  whether 
the  coin  was  gold,  silver,  or  brass.  By  the 
treason  laws  of  England,  counterfeiting  the 
king's  money,  or  bringing  false  money  into 
the  kingdom,  counterfeiting  foreign  gold  or 
silver  coin  cnrrent  in  the  kingdom  by  consent 
of  the  Crown,  or  wasting,  clipping,  or  other- 
wise impairing  orfalaifying,the  current  coin, 
or  poBsesaiug  instruments  proper  for  coint^e, 
or  conveying  them  out  of  the  Mint,  or  mark- 
ig,  colouring,  or  gilding  any  coin  or  base 
metal,  to  resemble  the  current  coin,  Ac,  is 
treason;  and  the  English  treason  laws  having 
been  extended  to  Scotland  at  the  Union,  of- 
fences of  this  kind  must  now  be  tried  ac- 
cording to  the  forms  prescribed  in  trials 
for  treason ;  Sume,  vol.  i.  p.  532.  Bat 
there  are  several  offences  against  the  coin  not 
treasonable  by  the  law  of  England,  which  of 
course  remsiu  on  the  same  footing  in  this 
country  as  before  the  Union,  and  may  be  pr»- 
secuted  under  the  Scottish  statutes.  1.  The 
coining  of  coonterfeit  brass  or  copper  money 
is  not  treason  by  the  law  of  England ;  and 
although  it  was  an  offence  punishable  capi- 
tally by  our  old  law,  the  punishment  by  the 
present  practice  seems  to  be  arbitrary.  To 
constitute  this  crime,  it  is  not  necessary  to 
utter,  or  attempt  to  utter,  the  base  coin,  if 
the  piece  be  formed  M  as  to  resemble  the 
coin,  and  be  likely  to  pass  as  sucb.  The 
crime,  however,  is  not  committed  if  the  piece 
or  medal  struck  have  some  private  and  pecu- 
liar device,  such  as  must  distinguish  it  from 
the  current  coin,  and  show  that  it  was  not 
intended  for  deception.  2.  The  knowingly 
nttering  of  false  British  coin,  oonnterfeited 
within  the  realm,  is  not  treason  ;  and,  by  our 
practice,  the  punishment  is  arbitrary,  pro- 
vided the  person  guilty  of  the  offence  has  had 
no  concern  in  the  fabrication ;  for,  in  that 
case,  or  if  he  share  the  profit  of  the  adven- 
ture with  the  coiner,  he  is  art  and  part  in  the 
crime  of  coining.  3.  The  uttering  of  false 
British  coin,  counterfeited  in  a  foreign  coun- 
try,  and  imported,  is  not  treasonable,  except 
on  the  part  of  him  who  imports  it,  with  in- 
tent to  utter  it.  The  punishment  of  this 
offence  is  also  arbitrary.  4.  The  same  holds 
with  regard  to  the  uttering  of  imported  false 
foreign  coin,  current  in  this  country  by  pro- 
clamation. 6.  Coining  within  Britain,  or 
lightening  there,  foreign  money,  not  current 
by  act  of  Parliament,  but  by  consent  of  par- 
ties merely,  is  a  misdemeanour,  punishable 
arbitrarily.    See  Sitme,  j<A.i.  p.S61,  etieq. 
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By  a  Will.  IV.,  0.  34,  Ly  which  the  former 
eDaotments  relative  to  coioiog  and  uttering 
are  repealed,  and  their  proviaione  amended 
and  consolidated,  it  ib  enacted — (I.)  That  if 
any  one  shall  falsely  fabricate  a  coin,  in  imi- 
tation of  any  of  the  king's  current  gold  or 
stiver  coin,  or  shall  gild  silrer,  or  colour  auy 
counterfeit  gold  or  silver  coin,  or  any  piece 
of  metal  whatever  of  a  fit  size  and  figure 
to  he  coined,  and  with  intent  that  the  same 
shall  he  coined  into  counterfeit  gold  or  sil- 
ver coin,  or  shall  alter  silver  coin,  with 
intent  to  make  it  pass  for  gold  coin  ;  or 
copper  coin,  to  mahe  it  pass  for  gold  or 
silver  coin ;  he  shall  he  punishahle  with  trans- 
portation for  life,  or  for  a  term  not  leas 
than  seven  years,  or  with  imprisonment  for 
a  term  not  exceeding  four  years ;  and  the 
offence  of  making  or  fabricating  shall  be  held 
complete,  although  the  coin  so  made  or  coun- 
terfeited shall  not  be  in  a  fit  state  to  he  ut- 
tered, or  the  counterfeiting  thereof  shall  not 
be  finished  or  perfected ;  §§  3,  4.  (2.)  If 
any  one  shall  impair,  diminish,  or  lighten 
current  gold  or  silver  coin,  with  intent  to 
make  it  pass  for  current  coin,  be  shall  be 
punishable  with  transportation  for  a  term  not 
exceeding  fourteen,  nor  less  than  seven  year«, 
or  with  imprisonment  for  a  term  not  exceed- 
ing three  years:  $  5.  (3.)  If  any  person 
shall  buy,  sell,  receive,  pay,  or  put  off,  or 
shall  offer  to  do  so,  any  counterfeit  gold  or 
silver  coin,  for  a  lower  value  than  its  deno- 
mination, or  if  any  person  shall  import  into 
the  United  Kingdom  any  counterfeit  gold  or 
silver  coin,  knowing  it  to  he  counterfeit,  he 
shall  be  punishable  with  transportation  for 
life,  or  for  a  term  not  less  than  seven  years,  or 
imprisonment  for  not  more  than  four  years ;  § 
6.  (4.)  The  uttering  of  base  coin  is  punish- 
able with  imprisonment  for  not  more  than  one 
year ;  and  the  possessing  at  the  time  of  the 
said  uttering,  or  the  uttering  within  ton  days 
thereof,  other  counterfeit  coin  or  coins,  is 
punishable  with  imprisonment  for  two  years; 
second  convictions  to  make  the  culprit  liable 
to  transportation  for  life,  or  not  less  than 
seven  years,  or  imprisonment  for  not  more 
than  four  years ;  §  7.  (5.)  If  any  person 
shall  have  in  his  possession  three  or  more 
pieces  of  counterfeit  gold  or  silver  coin,  know- 
ing the  same  to  be  counterfeit,  and  with  in- 
tent to  utter  the  same,  he  shall  be  punishable, 
for  the  first  offence,  with  imprisonment  for 
a  term  not  exceeding  three  years ;  and  for 
the  second  with  transportation  for  life,  or  not 
less  than  seven  years,  or  with  imprisonment 
for  a  term  not  exceeding  four  years;  §  8. 
(6.)  Making,  mending,  buying,  selling,  or 
possessing,  without  lawful  authority,  any  in- 
struments used  in  fabricating  current  coin, 
with  the  knowledge  that  such  instrument  or 
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instrameDts  is  to  he  used,  or  has  been  used  in 
counterfeiting  current  gold  or  silver  coin, 
shall  be  punishahle  with  transportation  for 
life,  or  not  loss  than  seven  years,  or  impri- 
sonment for  not  more  than  four  years  ;  ^  10. 
(7.)  Conveying  instruments  or  engines  for 
coining  out  of  any  of  his  Msjeetj's  Mints, 
without  lawful  authority,  is  punisfaabla 
with  transportation  for  life,  or  for  not  less 
than  seven  years,  or  imprisonment  for  not 
more  than  four  years;  §  R.  (8.)  Counter- 
feiting copper  coin,  making,  mending,  buy- 
ing, selling,  or  possessing  instruments  for 
counterfeiting  it,  or  buying,  selling,  or  put- 
ting off  counterfeit  copper  coin  for  a  lower 
value  than  its  denomination,  is  punishable 
with  transportation  for  not  more  than  seven 
years,  or  imprisonment  for  not  more  than  tw» 
years ;  and  uttering  copper  coin,  knowing  it 
tfl  he  counterfeit,  or  possessing  three  or  more 
pieces  of  such  coin,  knowing  it  to  be  coun- 
terfeit, and  with  intent  to  utter  it,  is  punish- 
able with  imprisonment  for  not  more  than 
one  year  ;  §  12.  Current  coin  altered,  bo  as 
to  pass  for  current  coin  of  a  higher  denomi- 
nation, is  held  to  be  "counterfeit  coin," 
within  the  meaning  of  the  act.  The  fact  of 
the  coin  being  counterfeit  may  be  compe- 
tently proved  without  the  evidence  of  scien- 
tific witnesses.  All  that  is  necessary,  is  that 
the  jury  be  satisfied  by  personal  inspection, 
coupled  with  the  evidence  of  credible  wit- 
nesses, that  the  coin  is  bad  ;  2  Broun't  Rep. 
291.  A  party  may  stilt  be  indicted  at  com- 
mon law  as  well  as  on  this  statute.  Where 
a  coin,  intended  to  represent  and  pass  aa 
the  current  coin,  bears  the  royal  effigy  and 
arms,  it  is  not  necessary  that  they  be  in  every 
respect  identical  with  those  upon  good  coin  ; 
but  where  there  is  so  little  resemblance  as  sot 
to  deceive  a  person  of  ordinary  compreheu- 
sion,  the  offence  is  fraud,  and  not  uttering 
counterfeit  coin.  See  SUde,  p.  151 ;  Atitcn't 
Princ.  p.  451 ;  Bdl'g  Notes  to  Hunu,  p.  130, 
et  ecq. 

The  act  6  and  7  Will.  IV.,  c.  69,  paned  to 
fix  the  standard  qualities  of  gold  and  silrer 
plate  in  Scotland,  and  to  provide  for  the  as- 
saying and  marking  thereof,  imposes  th» 
punishment  of  transportation  for  life,  or  for 
any  term  not  less  than  seven  years,  or  im- 
prisonment for  any  term  not  exceeding  four, 
nor  less  than  two,  years,  for  offences  with  re- 
ference to  the  stamping  or  marking  of  gold  or 
silver  plate.  See  also  the  following  statutes, 
7  Will.  IV.,  and  1  Vict.,  c.  9,  as  to  the 
punishment  of  imprisonment  being  accom- 
panied with  hard  labour  or  solitary  confine- 
ment ;  5  and  6  Vict.,  c.  47,  as  to  the  stamp- 
ing of  foreign  plato  admitted  into  this  realm ; 
and  £6  Geo.  III.,  c.  68,  and  12  and  13  Vitt.. 
c,  41,  which  regulate  the  coinage  of  silver. 
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CcllAteral  Security ;  is  an  additional  and 
Kpanite  security  for  the  due  performance  of 
IB  obligation.  Such  ucarities,  of  course,  can 
MT«r  be  made  available  to  any  greater  ex- 
tent than  that  of  securing  implement  of  the 
priccipsl  obligation  ;  but  in  ranking  on  the 
bukrnpt  estates  of  principsl  and  collateral 
nbligsnts,  the  rule  is,  that  while  the  whole 
debl  remains  unpaid,  the  creditor  is  entitled 
to  rank  I'or  the  whole  upon  the  estate  of  each 
flbligsnt,  whether  principal  or  collateral, 
vhose  obligation  extends  to  the  whole,  to  the 
effect  of  drawing  full  payment  of  the  debt. 
Aifi  Cent.  ToL  ii.  p.  623,  5th  edit.;  Jurid. 
Stfk4,  Tol.  i. 

Collateral  SnooeMioii ;  ii  the  succession  of 
(be  brothers  and  sisters  of  the  deceased.  In 
h«rit«ble  Buec«SBion,  the  broth er-german  next 
joUBgwt  to  the  deceased  succeeds ;  or  where 
the  deceased  is  himself  the  youngest  brother 
of  three  or  more,  his  immediate  elder,  and 
nat  the  eldest,  brother-german,  succeeds  ;  and 
M  OD  through  all  the  brothers  in  the  order 
of  their  seoiority.  Failing  brother»-german, 
(he  siiters^rman  succeed  equally  as  heirS' 
purtioners,  though  there  should  be  brothers- 
conunguinean  ;  and  failing  them,  brothers- 
cooisDgoinean  (that  is,  brothers  by  the  same 
father)  succeed,  according  to  the  same  rules 
MJth  brothers -german  ;  and  failing;  brothers- 
miuMiguiDean,  sisters-coosanguinean  succeed 
u  heirs-porti oners.  Brothers  and  sisters 
Dterice  (that  is,  by  the  same  mother,  but  by 
different  fathers,)  formerly  liad  no  right  to 
Boceeed  by  the  law  of  Scotland  in  any  case. 
Msir,  B.  iii.  tit  4,  §  6,  et  seq.;  Ersk.  B.  iii. 
til.  8,  5  8  ;  Ertk.  Prior.  12th  edit.  385  ;  Bell's 
Prm,  ni.  1661,  et  ecq.   Sm  Succestion.   CoH' 

In  moveable  succession  there  was  formerly 
no  representation  allowed.  But  by  the  act 
18  Viet,  cap.  23  (1855),  the  issue  of  a  prede- 
cemng  neitt  of  kin  come  in  the  place  of  their 
puent  in  the  succession  U>  an  intestate,  and 
uke  the  share  to  which  the  parent  would 
biFB  been  entitled.  It  is  provided,  however, 
that  noreprescntationshallbe  admitted  among 
rollMeraU  of  the  brothers'  and  sisters'  de- 
Ktndants.  It  is  also  provided,  that  the  sur- 
firing  next  of  kin  of  the  intestate  claiming 
th«  office  of  executor,  shall  have  exclusive 
right  to  the  office  in  preference  to  the  chiiilren 
Of  other  descendants  of  any  predeceasing  next 
ofkin.  If,  however,  no  next  of  kin  shall 
rompete  for  the  office,  then  such  children  or 
deweodants  are  entitled  to  confirm.  By  the 
Hine  set  it  is  enacted,  that,  where  an  intes- 
tate dies  without  leaving  issue,  whose  father 
snd  mother  have  both  predeceased  him,  and 
ihall  not  leave  any  brother  or  sister-german 
or  contuguinean,  nor  any  descendant  of  such 
brother  or  sister,  but  shall  leave  brothers 
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and  sisters  uterine,  or  any  descendant  of  such 
brother  or  sister,  such  brothers  and  sisters,  or 
such  descendants,  in  place  of  their  predeceas- 
ing parent,  shall  have  right  to  one-half  of 
his  moveable  estate. 

CoUatioii ;  is  a  provision  of  the  law  of  Scot- 
land, by  which  the  heritable  and  moveable 
succession  of  a  deceased  person  may,  iu  cer- 
tain circumstances,  be  accumulated  into  one 
mass,  and  distributed  in  equal sharesamongst 
bis  next  of  kin.  Collation  may  take  place 
either  between  the  heir  in  heritage  and  the 
executors,  or  amongst  the  younger  children. 

1.  Collation  betaieen  the  heir  and  executor. — 
Where  the  estate  of  the  deceased  consisti 
partly  of  heritage  and  partly  of  moveables, 
the  heir  in  heritage  has  uo  share  of  the  move- 
able estate,  if  there  be  others  aa  near  in  de- 
gree to  the  deceased  as  himself.  But  although 
thb  be  the  provision  of  the  law  where  the 
heir  chooses  to  accept  the  heritage;  yet,  if  he 
considers  it  for  bis  interest,  ho  has  the  privi- 
lege of  claiming  a  sharti  of  the  moveables  as 
one  of  the  next  of  kin,  provided  he  collates 
the  heritage  with  the  executors,  who  are 
bound  to  collate  the  execntry  with  him ;  so 
that  the  whole  estate,  heritable  and  move- 
able of  the  deceased  may  be  thrown  into 
one  mass,  and  distributed  by  equal  portions 
amongst  all  the  next  of  kin.  The  same  rule 
holds  in  collateral  succession :  Thus,a  brother 
who  succeeds  as  heir,  may  collate  with  his 
yonnger  brothers  and  sisters,  and  claim  an 
iqual  share  of  the  whole  succession.  Erskine 
seems  to  hold  that  tho  heir  is  entitled  to  this 
privilege,  even  although  he  be  not  one  of  the 
next  of  kin  {Erik.  B.  iii.  tit.  9,  §  3);  but  the 
contrary  has  been  found  by  an  unanimous 
decision  of  the  Court.  M'Caw,  28th  Nov.  1787, 
Fac.  Col,  Mor.  p.  2383.  It  is  only  the  heir 
of  line,  or  the  heir  ab  intestalo,  who  can  be 
required  to  collate,  in  order  to  have  a  share 
of  the  moveable  succession.  The  eldest  heir- 
portioner  who  succeeds  to  an  heritable  estate 
by  an  entail,  or  by  her  father's  destination, 
is  entitled,  on  hor  f^ither's  death,  to  a  share 
of  the  moveables  without  collating ;  Bicart, 
19th  Nov.  1720,  Mor.  p.  2378 ;  for,  although 
the  decision,  Balfour  v.  Scott,  15th  Nov. 
1787,  Fac.  Coll.,  Hor.  p,  2379,  is  of  a  con- 
trary tendency,  it  does  not  seem  reconcilable 
to  principle,  and  has  been  disapproved  of.  See 
report  of  Lord  Meadowbank's  speech  in  the 
casu  of  Liitle  Gihwur,  13th  Dec.  1809,  Fac. 
Coll.  It  is  settled  that  an  heir  of  entail  who 
is  one  of  the  next  of  kin,  and  not  heir  attogui 
successnrits,  is  entitled  to  a  share  of  the  move- 
ables without  collating  the  entailed  estate, 
although  he  has  succeeded  to  it  through  the 
deceased  ;  Roe  Crairford  v.  Stewart,  Ac.  3d 
Dec.  1794,  Fac.  Coll,  Mor.  p.  2384.  Bnt 
an  heir  of  entail  aliojjui  succcstnnu  is  not  en- 
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tilled  to  receive  a  sliare  of  the  moveable 
Mtoto  iritfaout  collating  tha  rents  of  the  en- 
tiled estate  ;  Little  OHmoitr,  1 3th  Dec  1809, 
Fae.  Coil, ;  aee  also  Anitn^ar  r.  Anstmther, 
mh  August  1836;25.(«Jf.,  Himu  of  Lords, 
S69 ;  also  1  ir.  d-  M.  463.  Where  lands  have 
been  purchased  and  taken  to  a  father  Id  lif»- 
rent,  and  to  his  heir  alioqui  luixettunu  in  fee, 
with  a  pover  of  disposal  in  the  father,  the 
heir  must  collate  before  he  can  claim  any  share 
of  hia  father's  moveable  succession ;  BaiUie, 
23d  Feb.  1809,  Fae.  CoU. ;  and  it  would  also 
appear,  that  where  a  father  has,  during  his 
own  lifetime,  put  forward  his  herit^e  to  his 
eldest'  son  fraceptwne  hteredHatii,  the  son,  on 
bis  father's  death,  cannot  claim  a  ehare  of 
the  moveables  without  collating  the  heritage 
eo  put  forward  ;  Bank.  B.  iii.  tit.  8,  §  28.  It 
has  likewise  been  held,  that  an  heir  cannot 
claim  a  share  of  his  father's  moveables  from 
the  executors  without  collating  the  herit^;e 
to  which  he  has  succeeded  as  heir  to  his 
father,  although  that  heritage  lies  in  a  foreign 
country ;  RoberUon,  18th  Feb.  181 7,  Fae.  Coll. 
Where  a  father  has  possessed  heritage  on 
apparency,  without  completing  any  feudal 
title,  and  his  son  has  made  up  his  titles  by 
serving  to  the  person  last  infefl,  the  son  can 
claim  a  share  of  his  father's  moveable  sscoee- 
■ion  without  collating  the  heritage  poeseBsed 
by  his  father  on  apparency.  See  the  case  of 
Spalditiy  v.  SpMinff,  Nov.  16, 1821,  H»m^» 
DeeitiMt,  p.  119,  See  also  on  the  subject  of 
collation,  Fither't  Tnulees  v.  Fieher,  Nov.  19, 
1844,  7  Z>.  129. 

2.  CoSaiion  amongst  yonnger  children. — The 
object  of  this  collation  is  to  preserve  equality 
in  the  distribution  of  the  Ugitim,  and  it  is 
confined  exclusively  to  the  children  entitled 
to  Uffitim.  Under  this  provision  of  the  law, 
every  child  claiming  le^litn,  who  has  already 
got  a  provision  from  the  father,  is  bound  to 
collate  that  provision  with  the  other  chil- 
dren, and  impute  it  in  part  of  the  Ugitim. 
Bvery  provision  given  by  the  father  falls 
under  this  collation ;  eg.,  tocher,  provisions 
granted  to  the  child  on  his  or  her  marriage, 
bonds  of  provision,  aud  all  sums  advanced  for 
behoof  of  the  child,  except  the  expense  of 
education,  or  incunsiderable  presents  made 
by  the  father.  But  this  collation  is  not  re- 
quired where  it  appears  to  have  been  the 
granter's  intention  that  the  child  should 
have  the  provision  as  a  prwcipuum  over  and 
above  the  share  of  the  legilim.  Neither  is 
a  child  bound  to  collate  a  bond  of  provision 
granted  to  him  by  the  father  on  death-bed, 
is  so  far  as  such  provision  does  not  exceed 
the  dead's  part ;  for,  although  a  father  can- 
not diminish  the  Ugitim  by  a  death-bed  deed, 
yet  he  may  dispose  of  the  dead's  part  in 
ariimlo  mortit,  even  to  a  stranger,  and  much 
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more  to  his  own  child.  Ertk.  B.  iii.  til.  9,  ^ 
25,  Where  an  heritable  estate  is  provided 
toayoungerchild,  he  isnotbonnd  to  collate  it, 
for  such  provision  does  not  diminish  the  fond 
^m  which  legittm  is  taken.  tThis  kind  of 
collation  cannot  ttfect  the  rights  of  third 
parties  :  Thus  the  widow  cannot  be  required 
to  collate  legacies  or  donations  made  to  her 
by  the  hnsband  so  as  to  increase  the  It^tim, 
nor,  on  the  other  hand,  are  the  children  ob- 
liged to  collate  their  provisions  with  th« 
widow,  in  order  to  increase  her  jvt  reUela. 
Stair,  B.  iii.  tit.  8,  §j  26 and 46 ;  Mon^t  tfotet, 
pp.  clxixviii.  and  cccliiii. ;  £rsfe.  B.  iii.  tit. 
9,  S§  24  and  25  ;  Erek.  Princ.  12th  edit.  431  ; 
BaA,  B.  iii.  tit,  8,  §  16,  et  uq.;  Be^t  Com. 
vol.  i.  p.  100,  e(  teq.  6th  edit  ;  BdCt  Princ. 
4th  edit.  art.  1910,  et  eeg.;  Sandfordon  Heri- 
table Succtstioa,  vol.  i.  p.  43,  ttieg.  See  also 
Legitim  and  Jus  Relietoe. 

Collatio  Bonoram;  in  the  Roman  law, 
was  somewhat  different  from  collation  in  oar 
law.  Any  one  of  the  mi  hoeredea  who  wished 
to  participate  in  the  snccesiioQ,  was  obliged 
to  collate  or  bring  into  the  common  stock,  to 
be  divided  among  the  several  heirs,  or  im- 
puted as  part  of  his  own  share,  whatever  he 
had  received  by  gift  ont  of  the  estate,  during 
the  defunct's  lifetime. 

CoUatto  bonorwn,  in  English  law,  is  where 
a  portion,  or  money  advanced  by  the  father 
to  a  son  or  daughter,  is  brought  into  hotd^- 
pot,  in  order  to  have  an  equal  distributory 
share  of  his  personal  estate  at  his  death. 
Totnlins'  Diet,  k  t. 

Collation  of  Benefices.  Collation  was  a 
form  of  introducing  a  parochial  miui^r  to 
his  church,  during  the  times  of  Episcopacy. 
It  was  done  by  writing  nnder  the  hand  of  the 
bishop,  approving  of  the  person  presented, 
and  conferring  on  him  the  vacant  benefice, 
and  requiring  the  inferior  clergy  to  induct 
him  to  the  church.  For  the  form  of  admit- 
ting a  parochial  minister,  see  MinitUr,  Enk^ 
Prine.  54,  12th  edit. 

CoUeotioiu  in  Chnrdiea.  By  proclama^ 
tion,  29th  August  1693,  it  is  ordained  that 
one-half  of  the  sums  collected  at  pariah 
churches, and  of  the  dues  received  by  the  kirk- 
session,  shall  bo  paid  over  into  the  general 
fund  for  the  support  of  the  poor.  The  other 
half  has  generally  been  applied  for  the  tem- 
porary relief  of  sudden  distress.  Collectioos 
at  dissenting  meeting-houses  are  entirely  at 
the  disposal  of  the  congregation. 

By  the  Poor-Law  Act,  8  and  9  Vict.,c.  83, 
§54,  in  all  parishes  in  which  ithasbeen  agreed 
that  an  assessment  should  be  levied  for  the  relief 
of  the  poor,  the  whole  ordinary  church  col- 
lections are  declared  to  belong  to,  and  to  be 
at  the  disposal  of,  the  kirk-seesiou  of  eadi 
parish,  but  to  be  applied,  however,  to  bo 
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otber  poTpoiM  titan  those  to  which  they  wore 
before  the  data  ot  the  set  in  whole  or  in  part 
legally  applicable.  See  Dunto^s  PofocMal 
Lie,  p.  83. 

Collage  of  JnftiM.  The  term  college, 
which,  in  gener&l)  is  applied  to  a  society  of 
learned  men  anoeialed  for  seieDtiftc  purposes, 
hu  been  ^plied  to  the  Supreme  Civil  Court, 
eaapceed  of  the  Lords  of  Council  and  Ses- 
man,  and  ef  the  taembers  and  officers  of  oourt. 
This  court  receives  the  title  of  College  of 
Jiutioe  in  the  act  1537,  c  86,  and  the  judges 
of  it  that  of  Senators,  1£40,  a.  98.  The 
judges  consisted  originally  of  seveo  church- 
ana  and  seven  laymen,  with  a  president,  the 
Abbot  of  Cambuskeoneth  being  the  first  pre- 
sident ;  and,  fVom  the  act  1579,  c.  1:13,  it  ap- 
pears that,  at  the  institution  of  the  court, 
the  president  most  have  been  a  clergyman. 
By  the  Treaty  of  Union,  art.  19,  no  person 
can  be  appointed  a  jndge  of  this  court  who 
has  not  served  as  an  advocate  or  principal 
clerk  of  session  for  five  years,  or  as  a  writer 
to  the  Signet  for  ten  ;  and  in  the  < 
writer  to  the  Signet,  he  must  uudergo  the 
ordinary  trials  on  the  Roman  law,  and  be 
found  qualified  two  years  before  he  can  be 
named.  The  judge  must  be  at  the  least 
twenty-five  years  of  age.  The  admission  is 
nida  by  the  judges,  in  virtue  of  a  letter  di- 
rected to  them  by  the  Sovereign,  requiring 
thent  to  try  the  qualifications  of  the  nominee, 
Bod  to  admit  him.  The  form  of  trial  is  laid 
don  by  an  Act  of  Sederunt,  July  31,  1674. 
It  consists  in  the  presentee,  or  Lord  Proba- 
tioner BS  be  is  called,  hearing,  and  reporting, 
sod  delivering  an  opinion  on,  certain  of  the 
csDies  depending  in  court.  And  although 
this  ipjuaction  to  make  trial  of  his  qualifica- 
tions seems  to  imply  a  power  of  rejecting 
hits,  yet  the  court  are  deprived  of  the  power 
of  rejecting  the  presentee,  by  the  act  10  G-eo. 
L,  e.  19.  It  was  anciently  the  practice  to 
same  extraordinary  Lords,  whose  number 
*ss  increased  to  no  fewer  than  seven  or 
eight.  Bat  James  VI.,  by  a  letter  recorded 
in  the  books  of  Sederunt,  March  2S,  1617, 
promised  to  restrict  himself  to  the  nomination 
of  only  three  or  four,  in  terms  of  the  act 
1537 ;  and  it  is  not  till  the  10  Geo.  I.,  c.  19, 
that  the  power  of  naming  these  extraordi- 
nary Lonia  was  renounced.  The  proper  num- 
ber of  judges,  until  the  stat.  1  Will- IV.,  c 
69,  was  fifteen,  and  is  now  thirteen  ;  Ersk. 
B.  i.  tit.  8,  (  12, «(  seq.  See  Setsum.  In 
addition  to  the  judges,  the  College  of  Jus- 
tiee,  by  Act  of  Sederunt,  23d  Feb.  1687, 
inclndM  the  advocates,  clerks  of  session, 
clerks  of  the  bills,  writers  to  the  signet, 
deputes  of  the  clerks  of  sesiioa  who  serve  in 
the  Onter-Honse,  thei  r  substitutes,  one  in  each 
clerk's  office,  the  depnte-clerks  of  the  bills. 


the  clerks  of  Exchequer,  thedirectorsof  Chan- 
cery, their  depute  and  two  clerkp,  the  writer 
to  the  privy  seal  and  his  de|iute,  the  clerks  to 
the  general  registers  of  sasines  and  homings, 
the  macers  of  the  Court  of  Session,  the  keeper 
of  the  mioute-book,  the  keeper  of  the  rolls 
of  the  Inner  and  Outer  House,  one  clerk  to 
each  of  the  judges,  one  clerk  to  each  advo- 
cate, the  extractors  in  the  Register  Office, 
and  the  keeper  of  the  Advocates'  Library. 
The  barons  and  members  of  the  Scotch 
Court  of  Exchequer  were  members  of  the 
College  of  Justice  by  6  Anne,  c.  26,  §  11 ; 
the  Lords  Commissioners  and  officers  of  the 
Jury  Court  by  69  Geo.  III.,  c.  35,  $  36 ; 
and  the  lieeper  of  the  judicial  records  of  the 
Coui't  of  Session,  the  assistants  to  the  prin- 
cipal clerks  of  session,  the  auditor  of  the 
Court  of  Sesdon,  and  the  collector  of  the 
fee  fund,  are,  by  1  and  2  Geo.  IV.,  as  officio 
members  of  the  College  of  Justice.  The 
privileges  of  the  College  of  Justice,  accord- 
ing to  several  acts  of  the  Scotch  Parliament, 
consisted  in  a  general  immunity  from  taxa- 
tion. No  such  general  immunity,  however, 
is  now  claimed;  and  the  privileges  now  con- 
sist of  an  exemption  from  watching  aad 
warding  ;  from  payment  of  the  annuity  for 
ministers'  stipends ;  from  all  the  city  imposts 
on  goods  carried  to  or  from  the  city ;  and, 
lastly,  from  the  civil  jurisdiction  of  the  ma- 
gistrates. The  privilege  of  suing  in  the 
Court  of  Session  was  abolished  by  the  Court 
of  Session  Act,  18  and  14  Vict,  c.  36,  S  17, 
1850;  and  the  privilege  of  exemption  from 
the  jurisdiction  of  the  Sheriff  Court  was  abo- 
lished by  the  Sheriff  Court  Act,  16  and  17 
Vict.,  cap.  80,  S  48, 1853.  In  so  far  as  the 
privileges  of  the  College  of  Justice  entitle 
the  members  to  exemption  from  police  assess- 
meuta  for  watching,  cleaning,  and  lighting 
the  city  of  Edinburgh,  they  have  been  re- 
nounced by  the  members ;  and,  by  the  police 
statute,  the  assessment  is  levied  from  them 
n  the  same  manner  as  fVom  the  rest  of  the 
nhabitants.  Stair,  B.  ii.  tit.  3,  j  3 ;  B.  iv. 
tit.  I,  §  21 ;  Ersk.  Prine.  12th  edit.  27,29 
33;  5«/rsPrttwL4thedit.art.2212;  Shaw't 
Digest,  h.  U;  Broum's  Synop,;  Rots'  Lict.  i. 
861,  423,  542. 

Colleg^te  Church ;  was  a  church  founded 
by  a  person  of  property,  at  his  private  ex- 
pense, in  which  certain  canons  or  prebenda- 
ries officiated  under  a  head  prapohtus  or  pro- 
vost.    Ersk.  B.  I.  tit.  6,  §  3. 

CoUiera  and  Salteri.  The  workmen  at 
coal>piU  and  salt-works  in  Scotland  were 
formerly  in  a  state  of  servitude,  similar  to 
that  of  the  adscripti  of  the  Romans,  and  the 
ancient  nativi,  or  bondmen  of  this  country. 
Colliers  and  salters  were  bound  by  the  law 
itself,  independent  of  paGtion,merely  by  enter- 
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ing  to  a  coal-ffork  or  salt-work,  to  perp.tual 
Bervice  there ;  aod  in  case  of  sale  or  aliena- 
tion of  the  ground  on  which  such  worka  were 
iituated,  the  right  to  the  service  of  these 
workmen  passed  to  the  purchaser  ea  fitndo 
anaexum,  without  any  express  graut.  But  by 
the  statute  15  Geo.  III.,  c.  28,  it  was  declared, 
that  after  the  let  July  1775,  they  should  be 
no  otherwise  bound  than  as  other  workmen, 
and  the  beneGt  of  the  act  1701  was  extended 
to  them.  The  object  of  this  statute,  however, 
having  been  in  a  great  measure  defeated, 
partly  by  the  nature  of  its  provisions,  and 
partly  by  transactions  between  the  work- 
men and  their  masters,  by  which  their 
bondage  was  continued,  it  was  provided  by 
the  act  39  Geo.  III.,  c.  56,  that  all  the 
colliers  in  Scotland  who  were  bound  colliers 
at  the  time  of  the  act  15  Geo.  III.,  should 
be  free  from  their  servitude  ;  and  all  action 
is  denied  to  coalmasters  for  money  advanced 
to  colliers  prior  to,  or  during  their  service, 
with  a  view  to  their  engagement  at  the 
works,  except  only  sums  advanced  during 
their  service  for  the  support  of  their  families 
in  cose  of  sickness,  for  which  advances  the 
coalmaster  may  retain  from  their  weekly 
wages  one-twelfth  of  the  sums  so  advanced, 
till  the  principal  and  interest  be  repaid ;  and 
the  master  has  action  for  the  balance  in  case 
the  term  of  service  end  before  the  advance 
is  repaid.  Persons  seducing,  or  attempting 
to  seduce  colliers  from  Groat  Britain,  are  to 
be  punished  in  the  some  manner  as  persons 
seducing  manufacturers.  In  qneations  under 
the  act  no  coalmaster  or  lessee  of  coals  can 
act  as  a  justice,  frsi.  B.  i.  tit.  7,  §  61  ;  £r«jt. 
Frtne.  12th  edit.  114  ;  Jurid.  Styles,  3d  edit, 
vol,  ji.  p.  160 ;  Watson's  Stat.  Law,  h.  t. ; 
JIuttler's  Landlord  and  Tenant ;  Blair's  Justice 
of  Peace,  h.  t. ;  Tails  Justice  of  Peace,  h.  t. ; 
Fraser's  Personal  Relations. 

Collision  of  Ship! ;  is  the  collision  of  one 
vessel  against  another,  whereby  the  ship  or 
cargo  suffers  damage.  The  question,  whether 
the  collision  has  been  caused  by  accident,  or 
by  design,  or  through  negligence,  must  ne- 
cessarily depend  upon  the  circumstances  un- 
der which  it  happens ;  but  where  it  is  clear 
that  a  fault  has  been  committed,  it  is  settled 
that  the  owners  of  the  vessel  in  fault  must 
answer  for  the  damage  resulting  frotn  it,  at 
least  to  the  value  of  the  ship,  ^^'he^e  the 
loss  or  damage  arises  from  pure  accident,  or 
the  act  of  God,  as  it  is  termed,  the  rule  is, 
that  thcloss  falls  where  it  lights.  Where  there 
may  have  been  a  fanlt,  hut  it  is  impossible  to 
say  to  whom  the  blame  attaches,  the  cnse  seems 
to  be  considered  as  one  of  average  loss,  or  con- 
tribution, in  which  both  ships  are  to  be  taken 
into  account,  so  as  to  divide  the  loss  equally  ; 
although  there  is  some  difference  amongst 
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nutlioi'itles  as  to  whether  the  shipa  are  to  con- 
tribute equally,  or  in  proportion  to  their  re- 
spective values.  But  however  that  question 
may  be  determined,  it  rather  appears  to  be 
fixed  that  the  oontribution  is  conQned  ezcln- 
sively  to  the  ships,  and  that  no  share  either 
of  the  benefit  or  of  the  lose  arising  from  the 
contribution  falls  upon  the  cargo.  In  qnea- 
tions between  the  owners  of  the  ship  and  the 
owners  of  the  cargo,  if  the  damage  has  aiiseii 
from  the  fault  of  the  master  or  mariners,  the 
shippers  are  entitled  to  claim  indemnification 
from  the  master  and  owners.  On  the  other 
hand,  if  the  loas  be  accidental,  it  is  a  mere 
peril  of  the  sea,  which  forms  an  exceptioD  in 
the  charter  party,  and  must  fall  where  it 
lights.  In  like  manner,  if  the  injury  to  the 
cargo  hns  arisen  from  an  inscrutable  acel* 
dent,  which,  as  between  the  ships,  gives  rise 
to  a  claim  for  contribution,  it  is  settled,  in  so 
far  as  the  cargo  is  concerned,  that  this  also  ia 
a  mere  peril  of  the  sea  within  the  exception 
of  the  charter  party.  See,  on  this  subject, 
BeWs  Com.  vol.  i.  p.  &79,  et  seq.,  fifth  edit 

CoUistridinm ;  the"jougs"or collar ronnd 
the  neck,  with  which  a  delinquent  b  bound 
to  the  pillory  or  stocks.     Skene,  h.  t. 

ColluBion;  is  a  deceitful  or  fraudulent 
agreement  between  two  or  more  persons  to 
defraud  a  third  party  of  his  right.  When 
proved,  it  has  the  effect,  at  common  law,  of 
voiding  any  transaction  in  which  it  occun. 
Arrangements  between  bankrupts  and  their 
creditors,  on  the  eve  of  bankruptcy,  present 
the  most  frequent  instances  of  coUuBioo  ;  and 
as  the  proof  in  such  cases  is  necessarily  diffi- 
cult,  our  bankrupt  statutes  have  created  cer- 
tain legal  pi'esumptions  of  collusion.  Such 
are  the  provisions  of  the  act  1621,  c.  18,  aa 
to  slienations  to  conjunct  and  confident  per- 
sons, and  of  the  act  1696,  c.  5,  regarding  se- 
curities granted  within  sixty  days  of  bank- 
ruptcy, by  which  presumptions  of  collusion 
and  fraud  aie  established.  Independently, 
however,  of  those  statutes,  wherever  collusion 
can  be  proved,  or  whore  the  transaction  is  of 
such  a  nature  as  to  imply  fraud  or  collusion. 
it  is  reducible  at  common  law  :  such  are  con- 
veyances omnium  bimorum  to  the  prejudice  of 
creditors,  or  such  conveyances  as  necessarily 
render  the  debtor  insolvent ;  payment  by  an- 
ticipation to  a  favoured  creditor  on  the  ap- 
proach of  bankruptcy ;  securities  given  on 
the  approach  of  bankruptcy,  accompanied 
with  concealment  or  false  appearances  ;  ar- 
rangements for  granting  preferences  by  cir- 
cuitons  transactions  or  otherwise  ;  these,  and 
all  similar  transactions  in  which  there  ia 
either  direct  evidence  of  collusion,  or  con- 
clusive real  evidence  in  the  nature  of  tha 
transaction  itself,  are  reducible  at  comntua 
law,  although  they  should  not  fkll  within  the 
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letter  of  kd;  of  the  bankrapt  statntea.  See 
6lmr,B.i.tii.9,^l-2,etieq;  Er»t.B.  iii.  tit. 
l,Sl«;  andB.  iv.  tit.  i,^2T,etseq.;  BaJik. 
B.  L  tit.  10,  §  72 ;  BdVt  Com.  vol.  ii.  p.  243, 
et  teq.  5tb  edit. ;  BeU't  Prine.  4tb  edit.  art. 
1316  ;  BtU't  nivtt.  art.  1316.  See  also  Cir- 
oiHEwntitM.     Fraud. 

Colpi]kda«h;  a  young  beast  or  cow  of  the 
■ge  of  one  or  two  years,  now  called  a  quay. 
According  to  Skene  it  is  an  Irish  word,  and 
properlj  BigoiGes  a  foot -follower.    Skene,  h.  I, 

ColnmbariA.     See  Pigeon- Uoate. 

Comlwt.  Single  combat  was  anciently  ad- 
mitted as  a  legal  mode  of  proof,  both  in  cri- 
minal and  civil  actions ;  and  this  kind  of 
eTidenee  appears  to  hare  been  received  as  far 
down  as  the  reign  of  Robert  III.  in  questions 
leguding  capital  crimes.  Ertk.  B.  it.  tit.  2, 
j  2  ;  Roti's  Led.  ii.  136.     See  DueiUng. 

Combination.  A  combination  amongst 
workmen  to  raise  their  wages,  when  attended 
with  tnmultnary  assemblages  or  violence,  is  a 
crime  at  common  law ;  and  by  39  and  40 
G«o.  III.,  c.  106,  justices  of  peace  were 
nsted  with  power  to  pnnish  summarily,  by 
Gne  and  imprisonment,  combinations,  whether 
CD  the  part  of  workmen  against  their  masters, 
or  of  masters  against  their  workmen.  It  was 
always  donbtfuT,  however,  whether  that  sta- 
tute extended  to  Scotland  ;  and  at  any  rate, 
by  6  Goo.  IV.,  c.  129,  the  previously  existing 
itttntes  relative  to  combinations  were  re- 
pealed ;  and  amongst  other  proviaions,  it  is 
thereby  declared,  &at  a  peaceable  meeting, 
for  thesolepurposeof  detennining  the  wages 
to  be  giren  or  asked,  shall  not  subject  those 
atteoiUng  it  to  the  punishments  awarded  by 
this  act ;  but  that  violence,  threats,  iutimi- 
datioD,  molestation,  or  the  like,  exercised  to- 
wards workmen  or  others,  to  make  them  join 
in  isBociatioD,  or  to  prevent  them  from  hiring 
t^mselvea  out,  is  punishable  with  imprison- 
sent  for  not  more  than  three  mouths,  with  oi 
without  hard  labour.  See  Hume,  i.  493,  et 
uq. ;  Aliion't  Princ.  p.  188  ;  Mot^s  JVotes 
U  Siair,  p.  liT. ;  Bell'i  Princ.  4th  edit.  art. 
193;  Brvicn's  Si/Mp. ;  HuUh.  Juitiee  of  Peace, 
foL  ii.  p.  279,  2d  edit. ;  TaiPz  Justice  of  Peace, 
k.L;  Blair's  Justice  of  Peace,  h.  U ;  Watson's 
Stal.Law,  h.  t.  ;  Kamee' Prine.  of  Equity  (1825), 
336 ;  Bareiay's  Digest,  h.  t. 

Comedian  ;  an  actor  or  actress.  The  sa- 
Ury  of  a  comedian  is  held  to  be  alimentary, 
ud  cannot  be  attached,  except  in  so  far  as  it 
exceeds  what  is  necessary  for  subsistence ;  al- 
tboogb  the  debtor  may  be  incarcerated  for  the 
debt,  and  thus  forced  to  bargain  with  his 
creditors;  BelTs  Ctm.,  vol.  i,  p.  131,  5th  edit. 
It  is  not  hamesucken  to  assault  a  comedian  in 
a  play-house ;  Hamc,  vol.  i,  p.  313.  A  copy 
of  every  new  play,  or  addition  to  an  old  play, 
must  be  sent  to  the  Lord  Chamberlain  seven 
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days  before  it  is  acted,  by  whom  it  may  be 
prohibited  ;  6  and  7  Vict.,  c  68,  §  12.  The 
same  statute  repeals  the  Act  10  Geo.  II.,  c. 
under  which  players  had  been  exposed  to 
be  treated  as  rogues  and  vagabonds. 

Comes;  or  Garl,  was  an  ancient  officerwith 
territorial  jurisdiction  ;  Erik,  B.  i.  tit.  4,  §  1. 

Comitaa  ;  as  used  in  international  law,  sig- 
nifies the  courtesy  of  nations,  by  which  effect 
is  given  in  one  country  to  the  laws  and  insti- 
tutions of  another,  in  questions  arising  between 
the  natives  of  both.  In  consequence  of  the 
intimate  connections  and  relations  of  small 
states  with  each  other  on  the  Continent,  such 
questions  are  there  frequent ;  and  many  trea- 
tises have  been  written  on  the  Conjlietus  Le- 
^flt,  and  the  Comitat,  by  which  they  are  re- 
conciled.    See  Forewn. 

Commendator.  During  Fopery  the  Com- 
tneodator  was  the  person  by  whom  the  fruits 
of  a  benefice  were  levied  dnriog  a  vacancy. 
He  was  properly  a  steward  or  trustee ;  but  the 
Pope,  who  was  entitled  to  grant  the  higher 
benefices  tn  eommendam,  abused  the  power,  and 
gave  them  to  commendatoiB  for  their  lives. 
This  abuse  led  to  a  prohibitiou  of  all  com- 
meudams,  excepting  those  granted  by  bisbopa 
for  a  term  not  exceeding  six  months.  1466, 
c.  3 ;  Ersk.  B.  i.  tit.  5,  §  4. 

CommiuarieB.  The  commissaries  or  offi- 
cials were  anciently  the  delegates  of  the  clergy, 
forjudging  in  those  questions  which  fell  within 
the  ecclesiastical  jurisdiction.  By  the  acts 
1560  and  1567,  c.  2,  all  jurisdiction  depend* 
ing  on  Papal  authority  was  abolished.  But 
the  Commissary  Court  of  Edinburgh,  consist- 
ing of  four  commissaries,  was  erected  by  Queen 
Mary,  under  a  grant  dated  Feb.  8,  1563. 
The  Commissary  Court  of  Edinburgh  had  a 
double  jurisdiction  ;  one  diocesan,  which  it 
exercised  over  the  special  territory  contained 
in  the  grant,  viz.,  the  counties  of  Edinburgh, 
Haddington,  Linlithgow,  Peebles,  and  a  part 
of  Stirlingshire  (although,  in  practice,  this 
jurisdiction  was  confined  to  the  three  Lothians); 
another  universal,  by  which  it  confirmed  the 
testaments  of  all  who  died  in  foreign  coun- 
tries, or  who  died  in  Scotland  without  a  fixed 
domicil,  and  reviewed  the  decrees  of  inferior 
commissaries.  Therewas  but  one  commissary 
in  each  diocese  until  the  erection  of  the  Com- 
missary Court  of  Edinburgh,  after  which  in- 
ferior commissaries  were  established,  under  a 
commission  from  James  VI.,  in  most  of  tho 
principal  towns  in  Scotland.  The  Commis- 
sary Court  of  Edinburgh  is  now  abolished 
(seein/ra);  but,  while  it  existed,  ithad,  as  re- 
garded inferior  commissaries,  a  privative  juris- 
diction in  declarators  of  marriages,  actions  of 
adherence  or  divorce,  executions  of  testaments, 
and  declarators  of  bastardy  during  the  bas- 
tard's life ;  and  a  cumulative  juri^iction  in 
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ftctioni  of  alimeDt  Kgftiut  hnabuidi,  And  of 
slander  and  de&mUion, — aotioni  for  sealing 
ap  repositories, — actions  for  verbal  injnriea 
viitDg  from  haaty  wonU, — the  authenticating 
of  tutoriikl  and  caratorial  inventoriea, — and 
civil  actions  in  absenco  to  the  extent  of  £40 
Scots,  and  to  a  greater  amount,  if  the  jnris- 
diction  was  prorogated  by  consent  of  parties. 
The  judgments  of  the  Commissarj  Court  of 
Edinburgh  wei-e  subject  to  the  revieir  of  the 
Court  of  Session.  By  49  Qoq.  III.,  c.  42,  § 
2,  the  registration  of  probative  write,  and  of 
protests  on  hilla,  was  taken  from  the  commis- 
saries. The  number  of  inferior  commissa- 
riots  was  formerly  twenty-three ;  but  by  4 
Geo.  IV.,  c.  97,  tbey  were  all  abolished,  and 
their  jurisdiction  vested  in  the  sherifib.  The 
following  are  the  principal  provisions  of  that 
act :  Compositions  in  respect  of  confirmation 
and  fees,  termed  consignation  fees  and  sentence 
money,  are  abolished.  2.  Abridged  extracts 
of  decrees  and  testamentA-testamentar  are 
substituted  for  full  extracts,  unless  a  party 
■hall  require  a  full  extract.  3.  The  inferior 
commissariotB  are  abolished,  and  every  Bheriff- 
dom  and  stewartry  is  declared  to  constitute  a 
oommiMariot,  except  Edinburgh,  Haddington, 
and  Linlithgow,  which  continue  the  commis- 
sariot  of  Edinburgh.  (See  infra.)  4.  The 
small-debt  jurisdiction  of  the  commissaries  of 
Edinburgh  is  abolished,  and  it  is  provided 
that  no  inferior  commissary,  as  established 
by  the  act,  shall  exercise  jurisdiction  in  such 
actions,  or  in  any  oases  to  which  the  sheri^' 
jurisdiction  was  then  competent.  6.  The 
inferior  commissaries  cease  to  hold  office,  and 
the  sheriffis  or  stewarts-depute  become  com- 
missaries, each  over  the  oommissariot  com- 
prehending his  respective  county  or  stewar- 
try. €■  Thcf  jproceedingB  of  sheriffii  or  Stew- 
arts, aa  eommtssaries,  are  reviewable  by  the 
Court  of  Session  only.  7.  Sheriff-substitutes 
may  be  appointed  commisaary-deputes. 

By  the  act  1  Will.  IV.,  o.  69,  the  provi- 
sions of  4  Geo.  IV.,  c.  97,  that  the  sheriff- 
'doms  of  Bdinburgh,  Haddington,  and  Lin- 
lithgow shall  be  the  oommissariot  of  Edin- 
burgh, are  repealed  ;  and  it  is  declared  that 
each  of  these  shall  ooostitute  a  separat«  com- 
missariot,  under  the  provisions  of  the  said 
act.  The  Commissary  Court  of  Bdinburgh 
is  declared  to  possess  the  same  jurisdiction 
in  the  sheriffdom  of  Bdinburgh  as  the  she- 
riffii, being  commissaries,  in  other  sheriffdoms 
of  Scotland,  and  any  more  extensive  jurisdic- 
tion was  declared  to  cease,  except  such  aa  re- 
gards the  conflrmation  of  testaments  of  per- 
sons dying  furth  of  Scotland,  having  personal 
properly  in  Scotland.  2.  Actions  of  aliment 
are  competent  before  any  sheriff-court  of 
Scotland.  3.  All  actions  of  declarator  of  mar- 
riage, of  onlUty  of  marriage,  legitimate  and 


bastardy,  and  all  actions  of  dirorce  and  of 
separation  a  menta  tt  tiwro,  are  competant 
only  before  the  Court  of  Seasioo.  To  Ihea* 
are  now  added  actions  of  adherence,  and  all 


other  consistorial  actions,  though  not  spe- 
cially mentioned  in  the  act  of  1  will  "'  '" 
and  14  Vict.,  c.  36,  5  ] 
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1848,  II  D.  101.  4.  In  actions  of  divores,  the 
Lord  Ordinary  is  required  to  administer  the 
usual  oath  of  calumny  to  the  pursuer,  and 
no  judgment  can  be  pronounced  in  the  pur- 
suer's bvour  till  the  grounds  of  acti<m  have 
been  substantiated.  6.  Such  cases  ar«  not 
appropriated  to  trial  by  jury ;  but  either 
Division,  or  a  Lord  Ordinary,  after  odTiaing 
with  his  Division,  may  direct  any  snch  cause, 
or  issues  of  fact  connected  therewith,  to  be 
tried  by  jury ;  and  the  same  oath  shall  be 
administered  to  witnesses  in  coosistorial 
causesas  intheothercourtsof  justice.  6.  The 
incorporated  solicitors  of  Edinburgh  may 
conduct  before  the  Court  of  Sesriw,  such 
causes  as  were  formerly  carried  on  before  the 
Commissary  Court.  7,  Summonses  in  mari- 
time and  conaistorial  causea,  instituted  io  the 
Court  of  Session,  do  not  require  concnrrenee 
or  to  pass  the  Signet,  but  must  be  signed  by  a 
clerk  of  Session.  But  by  1  and  2  Vict.,  e. 
118,  j  29,  it  is  eaact«d  that  summonses  in 
Admiralty  causes  may  be  raised  and  paae 
the  Signet,  like  other  summonses  before  the 
Court  of  Session ;  and,  by  13  and  14  Vict., 
c  36,  $  15,  it  is  declared  that  all  summonses 
inconsistorial  or  other  eauses  may  be  signed 
either  by  a  clerk  of  Session,  or  by  a  writer 
to  the  Signet,  whose  signatnre  shall  be  equi- 
valent to  that  of  a  clerk  of  Session.  See  14 
S.  p.  187,  7  D.  1063.  See  also  16  m<f  17 
Viet.,  c.  80,  5  21.  8.  Directions  are  given  for 
agency  fees,  Ac,  which  are  not  to  ezoeed 
what  they  were  in  tiie  Commissary  Court, 
nor  is  any  thing  to  be  exigible  on  acoonnt  of 
fee-fund. 

By  6  and  7  Will.  IV.,  c.  41,  the  Commis- 
sary Court  of  Edinburgh  was  abolished,  and 
the  duties  of  the  commissaries  transferred  to 
the  sheriff,  who  now  confirms  to  the  snecession 
of  parties  dying  furtJi  of  Scotland.  The 
provisions  of  the  act  4  &eo.  IV.,  o.  97,  apply 
to  the  sheriffdom  of  Edinburgh,  and  to  the 
clerks  and  officers  of  the  said  Commissarj 
Court,  in  the  same  way  as  such  provisiona 
apply  to  the  other  sheriffdoms  of  Scotland. 
Certain  of  the  sheriffi  are  named  in  a  coat- 
mission  for  taking  proofs  in  consistorial 
causes ; — and  all  agents  qualified  to  practise 
before  the  Court  of  Session  are  authorised 
to  practise  in  the  Sheriff-court  of  Edinburgh, 
in  proceedings  transferred  to  the  sheriff  as 
coming  in  place  of  the  commissaries.  Skar, 
B.  iv.  tit.  1,  j  36  ;  Beli't  Com.  vol.  ii.  p.  80, 
'  "   edit.;  B^dPs  Princ.  4th  edit.  art.  1688; 
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Jmi.  Sl^,  2d  edit.  vol.  iii.  pp.  289,  673 ; 
Se<  Boi/Si  Jttdidai  Prwwdiiu/s ;  ShantFa 
Ftae.  pp.  14,  420 ;  Lothian  on  Consitloriai 
ieUm;  Fraur  e*  the  Dontttie  Rttatiom; 
Banim^i  M'GiaA,  iSW.  Gonrt  Pntc  56.    See 

CommiMJon.  See  Mandate,  Principal  and 
AjaU. 

Communoa  in  tli0  Army.  The  aceeptuice 
at  ft  commuEioD  in  the  arm;  b^  a.  member  of 
?ftrtiftm«it,  not  then  holding  one,  racales  his 
aeftt,  ftsd  that  although  he  bitd  formerly  held 
t  ooDuniesion  which  he  resigned.  Bnt  accept- 
uee  of  a  nev  commiiaion  in  the  &rmy  or 
Mvj  by  a  member  already  holding  one  {e.g. 
ou  {RwtDotion),  does  not  disqualify  from  being 
elected,  utting,  or  voting.  The  acceptance 
of  ft  comminioD  in  the  militia  by  one  not 
preTiomly  in  the  service  does  not  disqualify. 
Gumben'  Election  Law,  h.  t. ;  May'i  Pari.  Prac. 
4J8. 

CommiaucnL  of  Oyer  uid  Tenainer.  See 
Oyff  and  Terminer.     Treaton. 

CommiaBioB  of  the  Peace.  See  Jtutices 
ifPtate. 

ConauHum  for  Taking  Proof.  In  the 
CoDrt  of  Sesaon,  as  well  as  in  inferior  conrts, 
parole  proof  may  be  taken  under  a  commis- 
sien  granted  by  the  court.  The  commis- 
sioner is  delegated  by  the  court  to  take  the 
ofttbs,  and  to  report  to  t^e  court  the  depo- 
ntions  of  the  witnesses  ;  and  the  judicial  war- 
nut,  whereby  the  power  is  conferred  on  the 
commissioner,  is  called  a  commission.  The 
commission  is  invariably  accompanied  by  a 
JSifmee,  which  is  in  like  manner  a  jndicial 
warrant,  under  which  the  witnesses  are  cited, 
and  may  be  compelled  to  attend  the  commis- 
sioner for  examination.  Formerly  letters  of 
diligence  were  taken  out,  commanding  the 
witnesses  to  attend,  which  were  signed  by  the 
extractor  ;  hut  it  is  now  provided  by  13  and 
14  Viet.,  c  36,  §  25,  that  a  copy  of  the  in- 
terlocutor granting  the  diligence,  certified  by 
the  clerk,  shall  have  the  same  effect  as  the 
eitrut,  ae«ordiug  to  the  former  practice. 
The  eirciimstanoee  under  which  such  commis- 
■ioQs  may  be  granted,  as  welt  ai  the  duties  of 
the  commiHioner  in  taking  down  the  depo- 
sitioDs  of  the  witnesses,  are  explained  voce 
Evidenee.  In  the  commissions  granted  by  the 
Court  of  Session  or  Lords  Ordinary,  for  tak- 
ing proofs,  the  commissioner  must  he  a  mem- 
ber of  the  Faculty  of  Advocates,  resident  in 
Edinbargh,  and  attending  the  court,  and  of 
more  thui  fire  years'  standing  at  the  bar,  or 
a  AeriS',  or  stewartr-depute,  or  substitute,  or 
any  other  inferior  magistrate,  or  the  clerk,  or 
avistant-clerkof  anycourt;  A.S.llth  March 
1800.  The  parties,  or  their  agenta,  are  not 
allowed  to  nimie  their  own  commissioner ; 
■UiM^h  in  practice  it  frequently  happens 


that  the  court  adopts  the  suggestion  of  the 
parties,  where  they  are  agreed  as  to  the  par- 
ticular commissioner  to  be  named.  When 
the  witnesses  to  be  examined  reside  furth  of 
Scotland,  the  commission  mar  be  granted  to 
uiycompeient  penon,  in  the  discretion  of  the 
court.  Commissions  may  also  be  granted  for 
the  recovery  of  writings  ;  the  conunisaioner  in 
t^st  case  being  any  competent  person  named 
by  the  court,  or  by  the  Lord  Ordinary.  See 
Saver.  To  prevent  the  danger  of  loss  of  evi- 
dence, when  witnesses  are  above  70  years  of 
age,  or  suffering  under  severe  indisposition, 
or  are  inteoding  to  go  abroad,  and  to  remain 
there  for  a  considerable  period,  such  witnesses 
may  be  examined  by  commission,  upon  appli- 
cation to  the  Court  or  the  Lord  Ordinary 
during  seraion,  or  to  the  Lord  Ordinary  on 
the  Bills  during  vacation.  The  examinations 
are  sealed  up  by  the  commissioner,  and  lie  m 
relentis,  subject  to  the  orders  of  the  Court. 
The  regulations  as  to  this  are  contained  in 
A.  S.,  11th  July  1828,  §  117  ;  and  they  ap- 
ply to  all  causes  in  the  Court  of  Session, 
whether  the  proof  ia  ultimately  taken  on 
commission,  or  before  a  Jury,  provided  issues 
have  not  been  ordered.  If  issues  have  been 
ordered,  the  examioatioa  must  take  place  on 
adjusted  interrogatories,  and  according  to  the 
regulations  of  the  Act  of  Sederunt,  16th 
Feb.  1841,  §6  17,  21.  By  13  and  14  Vict.,  c 
36,  §  49,  either  division  of  the  Court  may 
allow  proof  on  commission  in  any  of  the 
causes  appropriated  by  6  Geo.  IV.,  c.  120,  § 
28,  to  jury  trial,  where  the  action  is  not  one 
for  libel  or  nuisance,  or  properly  and  in  sub- 
stance an  action  of  damages.  In  consistorial 
oouses,  it  is  enacted  by  6  and  7  Will.  IV,,  c 
41,  that  when  it  is  necessary  to  take  proofs  in 
such  causes,  the  proofs  shall  be  taken  by  cer- 
tain of  the  sheriffi  of  Scotland  named  in  a  com- 
mission to  be  issued  for  the  purpose ;  under 
which  statute,  six  sheriffii  resident  in  Edin- 
burgh have  tieen  named,  by  one  or  other  of 
whom  the  depositions  of  the  witnesses  in  con- 
sistorial causes  must  be  taken  and  reported 
to  the  Court  of  Session  or  Lord  Ordinary. 
See  article  Conmittariea.  When,  however, 
the  witnesses  in  consutorial  causes  are  furth 
of  the  kingdom,  they  may  be  examined  Iwfore 
any  Commissioner  appointed  by  the  liord  Or- 
dinary or  the  Court ;  13  and  14  Viet.,  c.  36, 
§  26.  The  Court  has  a  discretionary  power 
to  send  a  consistorial  cause,  or  any  issue  <^ 
fact  connected  therewith,  to  a  jury.  1  WiU. 
/F.,c.  69,§4L 

Formerly,  the  depositions  of  witnesses  in 
civil  causes  in  the  sheriff-courts  (except  Hnall 
debt  cases)  were  taken  in  writing  before  the 
sheriff  or  his  substitute,  to  be  prooft  on  eom- 
mission  ;  and  remiU  to  a  commissioner  were 
discouraged  unless  tho  sliorifT  could  not  per- 
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sonallj  perfonn  the  duty.  A.  S.,  10th  Julu 
1839,  5  68  ;  A.  S.,  lOtt  March  1849  fan  to 
prorogations  and  proofs  in  therif  courts),  II.  § 
2;  J.  5.,  2Zd  June  1852;  26tt  Jan.  1853. 
This  matter  is  iioir  regulated  by  16  aod 
17  Vict.,  c.  80,  §  10,  which  enacts  that  the 
sheriff  shall,  with  his  own  hand,  take  a  note 
of  the  evidence,  aettiog  forth  the  witnesges 
examined,  and  the  testimony  of  each,  not  by 
questioD  and  answer,  but  in  the  form  of  a 
narrative,  and  the  documents  adduced,  and 
any  evidence,  whether  oral  or  written,  allowed 
to  be  received.  The  note  of  the  evidence  of 
each  witness  must  be  read  over  to  him  by  the 
sheriff,  and  eijpied  by  the  witness  before  his 
dismissal.  The  notes  of  evidence  ought  also 
to  be  signed  by  the  sheriff  himself,  and  to 
have  the  partibw  marked  thereon.  If  the 
sheriff  is  unavoidably  prevented  from  tak- 
ing the  note  of  evidence  in  his  own  hand- 
writing, he  may  dictate  it.  But,  where  any 
witness  or  haver  is  resident  beyond  the  ju- 
risdiction of  the  Court,  or,  by  reason  of 
age,  infirmity,  or  sickness,  is  nnable  to  at- 
tend the  diet  of  proof,  the  sheriff  is  em- 
powered to  grant  commission  to  any  compe- 
tent person  to  take  and  report  in  writing  the 
evidence  of  such  witness  or  haver.  He  may 
also  remit  to  persons  of  skill,  and  other  per- 
sons, to  report  on  any  matter  of  fact ;  and, 
where  such  remit  is  made  by  consent  of  both 
parties,  the  report  is  final  and  conclusive. 
Section  11  provides,  that  a  certified  copy 
of  the  sheriff's  interlocutor,  fixing  the  diet 
of  proof,  shall  be  a  sufficient  warrant  for  cit- 
ing witnesses  and  havers ;  which  warrant 
may  be  made  operative  in  any  other  county 
by  being  indorsed  by  the  sheriff-clurk  of  that 
county.  A  form  of  citation  and  execution  is 
appended  to  the  act.  Where  the  aid  of  a 
commissioner  is  still  required,  he  must  be 
either  the  clerk  of  Court  or  his  depute,  or  a 
practitioner  before  any  court  of  at  least  three 
years'  standing,  or  a  justice  of  peace,  or  any 
other  magistrate.  The  commissioner  ought 
to  follow  the  rules  prescribed  by  the  Court  of 
Session  for  the  guidance  of  comraisstonora  act- 
ing under  its  authority;  A.  S.,  \lth  March 
1800.  A.  S..  22d  June  1809.  The  agents 
of  the  parties  are  personally  liable  for  the 
commissioner's  fees  ;  6  D.  95. 

The  act  6  and  7  Yict.,  c.  82,  makes  it 
compulsory  on  witnesses  and  havers  in  Eng- 
land and  Ireland  to  attend  before  a  commis- 
sioner appointed  by  any  of  the  courts  of  law 
in  Scotland  ;  aud  it  contains  reciprocal  pro- 
visions as  to  commissions  issued  from  the 
courts  of  law  and  equity  in  England  and  Ire- 
land, to  be  executed  in  Scotland.  See  SkantTs 
Prae.  348,  a  seq.;  Macfarlan^s  Jury  Prac.  87, 
tt  seq.;  M'Glashan's  Sherif-Court  Prae.  233,  et 
leq.; Diciton  on  EviJsn^e;  Jurid.  StgUs,2iei'\t. 
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vol.  iii.  p.  784.  See  also  Evidence.  A<i  and 
Comtnission,  Diligence.  Jury  Trial.  Witness. 
Foreign. 

Commisdoa  of  Tmitee.  A  trustee,  onder 
the  bankrupt  statute,  is  remanerated  for  his 
trouble  by  a  commission  upon  the  amount  of 
the  sums  recovered.  This  commission  is  as- 
certained by  the  commissioners,  who,  preri- 
ously  to  each  dividend,  audit  the  accounts, 
and  strike  the  allowance  to  the  trustee,  by  a 
minute  under  the  hands  in  the  book  of  sede- 
runt. The  commission  usually  allowed  is  5 
per  cent.,  although  a  much  higher  commission 
is  sometimes,  sanctioned  by  the  creditors.  It 
is  competent  to  the  bankrupt,  creditors,  or 
trustee  to  bring  the  amount  allowed  nnder 
review  of  the  Lord  Ordinary  or  the  sherifT; 
but  the  opinion  of  the  creditors  should  in  all 
cases  be  expressed  in  the  first  place.  The 
emoluments  of  a  trustee  under  a  private  tnufr> 
deed,  or  of  judicial  factors,  are  frequently 
arranged  on  a  similar  principle.  19  and  20 
Viet.,  c.  79,  i  141;  BeWs  Com.  i.  380.  Sea 
Trustee,     judicial  Factor. 

Conunissionflr.  The  Lord  High  Commia> 
sionerto  the  General  Assembly  of  the  Church 
of  Scotland  represents  the  Sovereign  in  that 
Assembly.  The  Church  of  Scotland  claims 
the  right  of  meeting  in  a  General  Assembly,as 
well  as  in  inferior  courts,  by  its  own  appoint- 
ment ;  but  it  also  recognises  the  right  of  the 
Sovereign  to  call  synods,  and  to  be  preeent 
at  them.  According  to  Erskine,  tbe  royal 
sanction  seems  to  be  necessary  to  the  meet- 
ing of  tbe  Assembly,  and  the  commissioner 
asserts therightof  dissolving  it.  Butduring 
the  last  century  and  a-half  no  conflict  in  the 
exercise  of  those  rights  has  occurred.  In  the 
years  1638  and  1692,  however,  the  commis- 
sioner having  dissolved  the  Assembly  againat 
their  wish,  and  without  fixing  a  day  for  tbe 
meeting  of  another,  the  Assembly  continued 
its  sittings,  and  appointed  the  day  when  the 
next  Assembly  should  be  held.  In  the  years 
1746  and  1760,  when,  by  accident,  the  Sing's 
commissioner  had  not  arrived,  the  Assembly 
met  on  the  day  appointed,  and  elected  a  mo* 
det'iitor,  but  did  not  proceed  to  business  on- 
til  the  commissioner  arrived.  In  1798  tbe 
commission  was  sent  down,  and  laid  on  the 
table  on  the  first  session  of  the  Assembly; 
but  the  commissioner  did  not  make  his  ap- 
pearance until  the  fourth  session.  When, 
from  temporary  indisposition,  or  any  other 
cause,  the  commissioner  is  unable  to  attend, 
the  business  of  the  Assembly  proceeds  withont 
him  ;  the  former  practice  of  resolving  into  a 
committee  of  the  whole  house,  on  these  oce^ 
sioos,  being  now  considered  unnecessary- 
first.  B.  i.  tit.  5,  5  6  ;  UiU's  Prac  87  ;  Oock't 
Prae.    See  Chvrch  JudiaUoriei. 

Commisiunier  of  Costonu.    See  OttMUms. 
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X  of  Exoisv.  See  Excise. 
;  private  factors.  A  com- 
-  factor  JB  a  pereon  who  holds 
I  power  from  his  constituent  to  manage  his 
tSun,  either  generally  or  in  a  particular 
department,  with  full  authority  to  act  aa  he 
UmMlf  might  do  if  present.  Extensive  land 
Mtitca  are  generally  placed  under  the  ma- 
a^neDt  of  a  commiBsiooer  or  commissioners. 
Sm  Factor. 

Coaunistioners  of  Justiciary.  The  Jua- 
ticiarj  Court  consists  of  the  Jjord  Jtistice- 
6nieral,  the  Lord  J  n  at  ice-Clerk,  and  Ave 
Judges  of  the  Court  of  Session,  who  are  com- 
■iaianed  by  the  Crown  in  place  of  the  aases- 
lofj  formerly  given  to  the  J  net  ice- General. 
Id  this  court  the  Lord  Jnet ice- General  is 
president,  or,  in  his  absence,  the  Lord  Justice- 
Clerk  ;  1  WiU.  IV.,  e.  69,  5§  18  and  19.  See 
GrtitiL    Jutticiaty. 

ConmiiHioiien  of  Bnpply.  The  Commis- 
BOoeR  of  Supply  are  named  in  the  acts  im- 
posing the  land-tax,  and  are  authorized  to 
let- within  tbeir  respective  counties.  They 
had,  tilt  lately,  in  order  to  qualify  them  to 
let,  to  be  possessed  of  L.lOO  Scots  of  yearly 
'ilned  rent,  in  property,  superiority,  or  life- 
nnL  Every  person  acting  without  that  qua- 
lification, though  named  in  the  act  as  a  com- 
miHioner,  incurred  a  penalty  of  L.20  sterling, 
ud  his  vote  was  not  reckoned  in  any  divi- 
UDD  of  the  commissioners.  The  exceptions  in 
r^ard  to  qualifications  were  two  ;  one  in  fa- 
Tonr  of  the  eldest  sons,  or  apparent  heirs,  of 
tlHiw  posseesed  of  a  legal  qualification,  under 
tk«  old  election  law,  to  vote  in  the  election  of 
I  member  of  Parliament  ;  the  other  of  the 
bailies  and  magistratesof  royal  burghs.  See 
«frt.  Before  proceeding  to  act,  the  commis- 
■ioDen  are  required,  noder  a  penalty  of  L.20 
ttcrling,  to  take  the  oath  of  allegiance  and 
ibjoration,  and  to  sabecribe  the  assurance  ap- 
pointed to  be  taken  by  persons  holding  offices 
ud  public  trust  in  Scotland.  They  are  en- 
titled to  name  a  convener,  who  acts  as  preses 
ohU  meeting.  See  17  and  18  Viet.,  c.  91,  S  14. 
11w;  are  also  entitled  to  uipoint  a  clerk, 
iimi  a  reasonable  salary.  Their  chief  duty 
ii  le  men  the  land-tax  and  to  apportion  the 
f^ulion  according  to  the  provisions  of  the 
Viloationof  Lands  Act,17  and  18  Vict.,c.  91. 

By  this  act  a  new  qualification  is  intro- 
duced for  commissioners  of  supply,  and  any 
person  acting  without  that  qualification  is 
declared  to  be  liable  to  the  penalties  presently 
attached  by  law  to  such  acting.  The  quali- 
tcation,  it  is  enacted  hy  §  19,  shall  be  the 
being  named  as  an  «x  ojido  commissiouer  of 
npplyiD  any  act  of  supply,  or  the  being  pro- 
prietor or  husband  of  any  proprietor  infeft  in 
liferent,  or  in  fee  not  burdened  with  a  life- 
ra>>iia  lands  and  heritages  within  the  county, 
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of  the  yearly  rent  or  value,  in  terms  of  the 
act,  of  at  least  L.lOO,  or  the  being  the  eldest 
son  and  heir-apparent  of  a  proprietor  in- 
feft in  fee,  not  burdened  with  a  liferent,  in 
lands  and  heritages  within  the  county  of  the 
yearly  rent  or  value,  in  terms  of  the  act,  of 
L.400 ;  and  the  factor  of  any  proprietor 
infeft,  either  in  liferent  or  fee,  unburdened  as 
aforesaid,  in  lands  and  heritages  within  the 
county  of  the  yearly  rent  or  value  of  L.800, 
shall  be  qualified  to  act  as  a  commissioner  in 
the  absence  of  such  proprietor.  It  is  pro- 
vided that,  with  reference  to  the  qualifica- 
tion of  commissioners  of  supply,  the  yearly 
rent  or  value  of  houses  and  other  buildings, 
not  being  farm-houses  or  offices,  or  other  agri- 
cultural buildings,  is  to  be  estimated  at  only 
one-half  of  their  actual  yearly  rent  or  value 
in  terms  of  the  act.  Persons  who,  at  the  daf* 
of  the  passing  of  this  act  (10th  August  1854), 
were  in  actual  possession  of  the  former  qualifi- 
cation, are,  so  long  as  they  continue  to  pos- 
sess it,  to  be  deemed  to  bo  in  poBsession  of  the 
requisite  qualification  for  a  commissioner. 
By  "the  Commissioners  of  Supply  Act,  1866," 
19  and  20  Vict.,  c.  93,  all  persons,  being 
males  and  of  full  age,  and  possessed  of  the 
above  qualification,  otherwise  than  hy  nomi- 
nation ex  officio,  for  acting  as  commissioners, 
are  declared,  without  being  named  in  any 
act  of  supply,  to  be  commissioners  of  supply 
while  BO  qualified,  and  as  such  to  be  qualified, 
and  have  power  to  vote  and  act  as  freely,  and 
to  the  like  effect,  as  if  they  had  been  so  named. 
Any  one  desirous  of  being  put  on  the  list  of 
commissioner)!  must  give  in  a  claim  in  writing 
before  the  lOth  December  in  each  year. 
Within  Boven  days  thereafter  any  objections  to 
Eaid  claim  must  be  lodged  with  the  clerk  of 
supply,  and  the  lodging  thereof,  must  be  inti- 
mated forthwith  by  him  to  the  party  objected 
to.  Ten  free  days'  notice  of  the  time  and 
place  of  disposing  of  claims  and  objections 
must  be  given  by  the  clerk  in  meeting  {ibid. 
§  3).  The  commissioners,  at  their  annual 
meeting  on  30th  April,  will  then  appoint  a 
committee  of  their  nnmber,  three  being  a 
quorum,  to  meet  and  dispose  of  the  claims 
and  objections.  They  must  be  disposed  of 
before  20th  December  in  each  year  ($4).  In 
accordance  with  their  determination,  the  clerk 
must  make  up  a  list  of  the  commissioners  on 
or  before  31st  December  in  each  year,  and  au- 
thenticate it  by  his  subscription,  and  retain  it 
in  his  custody.  This  list  is,  till  the  com- 
pletion and  authentication  of  the  next  list, 
conclusive  as  to  the  right  of  acting  and  voting 
as  commissionors,  except  as  regards  such 
sherifTs  and  magistrates  of  burghs  and  towns 
as  may,  in  any  subsisting  act  of  supply,  be  con- 
stituted ex  officio  commissioners,  without  being 
required  to  possess  any  property  qualification, 
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who  and  whose  snccBBSDra  in  office  >r«  entitled 
to  act  Bad  rote  u  commiaioners  virtule  officii, 
without  being  inserted  in  the  Hat  (j  6).  There 
is  an  appeftl  from  the  detenoinatioa  of  the 
comraiuioDers  on  claitoB  and  objections  to  the 
Lord  OrdtDsrj  on  the  Bills  within  ten  days 
after  the  determi  nation  is  pronounced.  The 
Lord  Ordinary's  judgment  is  not  subject  to 
any  review. 

The  commioionen  of  supply  of  every 
county,  and  the  magistrates  of  every  burgh, 
mast  cause  a  valuation-roll  to  be  annnally 
made  up,  showing  the  yearly  rent  or  value  or 
the  whole  lands  and  heritages  in  the  county 
or  hurgh,  specifying  the  nature  thereof,  and 
the  names  of  the  proprietors  and  tenants, 
or  occupiers;  17  and  18  Fret.,  o.  91,  §  1.  For 
making  up  this  roll  they  are  entitled  to  ap- 
point an  asseasor  or  anessors,  whose  duty  it 
IS  to  ascertain  and  asseaa  the  yearly  rent  or 
value  of  the  lands,  &«.,  and  to  make  op  the 
roll  before  the  15th  day  of  August  in  each 
year  (§§  3,  4).  The  mode  of  estimating  the 
yearly  rent  or  value,  according  to  which  it  is 
tlie  object  of  the  act  that  all  public  assess- 
ments leviable  according  to  the  real  rent  shall 
be  assessed,  is  fixed  by  %  8.  For  the  purpose 
of  making  up  the  list  of  commissioners,  the 
last  completed  valuation-roll  of  the  county  is 
prtMd/aeie  evidence  that  every  person  entered 
therein  as  a  proprietor  of  any  lands,  Ac,  is 
the  proprietor  thereof;  and  is  conclusive  evi- 
dence that  the  lands,  &e.,  are  of  the  yearly 
Talua  set  forth  in  the  roll ;  19  and  20  Viet., 
«.  93,  6  2.  The  comminioners  must,  on  or 
before  toe  I6th,  and  not  earlier  than  the  10th 
September,  annually  hold  a  court  for  hearing 
appeals  against  the  valuations  made  by  their 
assessors  ;  17  and  18  Viet,  c.  91,  §  8.  The 
procedure  at  such  courts  is  regulated  by  §  10. 
Three  commissioners  of  supply,  and  two  ma- 
gistrates of  a  burgh,  are  to  form  a  ^aorum  of 
Buch  commissioners  and  magistrates,  the  preaes 
having  a  casting  vote  where  the  votos  are 
equal  (5  14).  The  election  of  a  preses  is  re- 
gulated by  §  15.  See  FaluoMon  ^Landt.  See 
also  5  and  6  WiU.  IV.,  c.  64,  §  10 ;  Wight  m 
Section*,  pp.  164, 194,  uid  App.  28  ;  Mor^t 
Notes  on  Stair,  p.  ccclxxi. ;  Hutch.  Jiutke  of 
Ptaee,  B.  t.  c  4  ;  Jhmiop't  Parochial  Law. 

Conunls^oners  of  Teinds.  See  Teind  Court. 

Commiiaioiieri  of  the  Jury  Court  See 
Jury  Trial 

(jommisnonen  on  a  Sequestrated  Eftate. 
By  the  Bankrupt  Act,  19  and  20  Vict.,c  79, 
fi  75, 1856,  it  is  enacted  that  at  the  meeting 
for  election  of  a  trustee,  the  creditors  present, 
or  their  mandatories,  shall,  after  the  election 
of  the  trustee,  elect  three  commissioners  (if 
there  be  so  many  creditors  who  have  claimed), 
who  shall  be  either  creditors  or  mandatories  of 
cr«ditors,aiidthe  like  proceedings  are  declared 
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to  take  place  in  regard  to  their  election  as  are 
provided  in  regard  to  the  election  of  a  trns* 
tee,  except  that  tbey  shall  not  be  honnd  to 
find  secority.  No  person  is  eligible  as  a  com- 
missioner who  is  disqualified  to  be  a  trustee. 
A  minority  of  the  creditors,  assembled  at  any 
meeting  duly  called  for  the  purpose,  may  re- 
move a  commissioner,  and  may  elect  aaother 
in  his  place  in  the  manner  directed  by  the 
act.  It  is  the  duty  of  the  commiwrners  to 
superintend  the  proceedings  of  the  trustee, 
concur  with  him  in  subminons  and  transac- 
tions, give  their  advice  and  assistance  rela- 
tive to  the  management  of  the  estate,  and  de- 
cide as  to  paying  or  postponing  payment  of  a 
dividend.  They  m^  also  assemble  at  any 
time  to  ascertain  the  situation  of  the  bank- 
rupt estate,  and  any  one  of  them  may  make 
BDch  report  as  he  may  think  proper  to  a  ge- 
neral meeting  of  the  creditors. 

Commissioners  are  diequalified,  in  the  sane 
manner  ae  the  trustee,  from  purchasing  any 
part  of  the  estate  or  effects  of  the  bankrupt ; 
M'Kellar,  8th  March  1817,  Fae.  CoU.,  and  are 
entitled  to  no  salary,  commisuoo,  or  allowance 
of  any  kind  from  the  bankrupt  estate.  See 
BeWi  Com.  vol.  ii.  n.  383,  et  teg.  5th  edit 

Paotun.    St»  Fadum  Com- 
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Commitment  for  Trial.  After  the  de- 
claration of  an  accused  person,  and  the  pre- 
cognition have  been  taken,  if  there  be  reasoo- 
ahle  grounds  against  him,  the  magistrate 
grants  warrant  to  commit  him  to  prison,  to 
abide  the  result  of  his  trial  for  the  crime 
charged  against  him.  Thiswarrant,  by  1701, 
c.  6,  must  be  in  writing,  and  duly  signed. 
It  must  specify  distinctly  the  particular  of^nee 
chai^d  ;  and  it  must  proceed  on  a  signed  in- 
formation. This  information  is  generally  in 
the  form  of  a  petition  or  complaint  at  the  in- 
stance of  the  procurator-fiscal,  by  whom  it  is 
signed,  although  it  would  seem  that  a  Ie» 
formal  application  is  a  suficient  compliant* 
with  the  statute ;  such,  for  example,  as  an 
affidavit  or  signed  declaration,  or  even  a  let- 
ter by  the  party  concerned,  or  having  cause 
of  knowledge,  provided  it  properly  describe 
the  fact,  and  be  duly  referred  to  in  the  war- 
rant of  commitment.  But,  in  whatever  shape 
the  information  is,  it  must  contain  a  direct 
charge  of  facts,  not  a  vague  statement  of  sus- 
picions. The  officer  executing  the  warrant, 
before  imprisonment,  must  serve  the  accused 
party  personally  with  a  copy  of  the  warrant. 
The  ordinary  practice  is,  to  subjoin  the  war- 
rant to  the  information,  and  to  serve  the 
prisoner  with  a  full  copy  of  both.  Commit- 
ment for  trial,  on  a  warrant  defective  in  the 
statutory  requisites,  exposes  the  grantor,  the 
officer  executing  it,  and  the  keeper  of  the 
prison,  to  the  pains  of  wrongona  imprisoa- 
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aeot;  1701,  e.  6.  See  Wrongout  Imprinm- 
ment.  There  ii  an  exception  in  the  statute 
in  &Toiir  of  inftrior  nugigtrates,  justices  of 
the  peace,  lie.,  empowering  them  to  take 
lecaritj  for  good  benariour,  and  to  keep  the 
peue,  u  thej  were  in  use  to  do  before  the 
psniug  of  the  act  1701 ;  and  alio  to  commit 
for  trial  for  indignitiet  done  to  themwlveB,  or 
to  imprison  vagabonds,  &c  ;  or  for  riots, 
bttteries,  pickeries,  Ac, ;  the  persona  so  com- 
mitted, howerer,  having  the  benefit  of  the 
itatate,  in  so  far  as  concerns  bail  and  the  ex- 
pediting of  the  trial.  It  is  also  provided  bj 
the  itatDta,  that  the  Privy  Council,  or  anjr 
in  of  them,  in  case  of  immineat  or  actual 
iorstion,  rebellion,  or  insurrection,  may  com- 
mit, upon  suspicion  or  accession  thereto,  with- 
oot  being  liable  to  the  penalties  of  the  sta- 
tate ;  the  person  so  committed  having  bis 
ralief  fur  trial  or  liberation  under  this  act ; 
Stat.  1701,  c.  6.  See  Stmt,  vol.  ii.  p.  84,  lU 
ttq.;  Aluon't  Prac.  151;  Tail't  Jwlice  of 
Fme,  A.  I. ;  Blair's  Jwtiee  of  Peace,  t.  fc  See 
alw  ArrattMat.    BaU.    Crminai  PrmeaUion. 

Committee ;  are  those  to  whom  the  con- 
■ideration  or  management  of  any  matter  ia 
referred  by  some  court  or  assembly  to  whom 
it  belongs.  The  powers  of  a  committee  must, 
of  course,  depend  upon  the  particnlar  autho- 
ritj  given  to  them  by  their  constitnents.  In 
the  House  of  Gommoas  there  are  certain 
standing  oommitteee  appointed  by  each  new 
Pirliament,  vis.,  the  Ctmimittee  of  Privileget, 
efRdiffwm,  of  Grievancee,  and  of  Trade.  The 
Hooae  is  ^so  in  use,  when  it  thinks  proper, 
to  appoint  Sdtet  Commtttett,  as  they  are 
termed  for  particular  purposes.  Both  the 
House  of  Lords  and  the  House  of  Commons 
nay  resolve  themselves  into  a  committee  of 
the  whole  House,  which  is,  in  fact,  the  House 
itself  presided  over  by  a  chairman,  instead  of 
by  the  speaker.  Tomlm's  Diet. ;  Ma^t  Pari. 
Prae.  p.  299. 

One  of  the  most  important  committees  of 
the  Honse  of  Commons  is  that  for  deciding 
npon  diapnted  elections.  The  election  and 
proceedings  of  this  committee  are  regulated 
by  11  and  12  VicL,  c.  08,  "to  amend  the 
law  for  the  trial  of  election  petitions."  See 
Coi't  Lmb  and  Prae.  of  Regittration  and 
EUdio*t,  p.  290  ;  derVi  Meeticn  Lata ;  Mai/'i 
Pari.  Prae. 

Commiztloii ;  is  a  species  of  specification, 
including  nnder  it  eommtxUo  properly  so 
called,  which  is  the  mingling  of  solids ;  and 
an0tM0,  which  is  the  mixing  of  liquids.  It 
may  be  proper  to  distinguish  between  that 
commiztioD  which  produces  a  new  subject, 
and  that  which  mingles  without  altering  the 
nature  of  the  subjects,  as  in  the  case  of  two 
farali  of  grain,  or  the  mixing  of  two  quan- 
titiM  of  wine.     1.  Where,  Irom  the  oom- 
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mixtion  of  two  or  more  substances  of  difierent 
kinds  a  new  eul)stance  is  produced,  which 
does  not  admit  of  the  materials  being  re> 
stored  to  their  original  state,  the  person  by 
whom  the  new  property  has  been  made  be- 
comes the  sole  proprietor,  and  he  must  conse- 
quently be  liable  to  the  owners  of  the  mate- 
rials, for  their  value.  2.  Where  it  is  a 
mixture  of  the  same  substances,  and  no  new 
one  is  formed,  the  original  right  of  property 
remains ;  and  whether  the  mixture  has  hap- 
pened through  accident,  or  has  been  made  by 
design,  the  right  of  property  in  the  mate- 
rials will  render  the  subject  a  common  pro- 
perty, divisible  amongst  the  parties  according 
to  the  value  of  their  respective  shares.  Stair, 
B.  ii.  tit.  1,  5  37  i  Erik,  B.  ii.  tit  1,  §  17  ; 
BelF$  Princ.  4th  edit.  art.  1298. 

Commodate;  isaspecies  of  loan,  gratuitous 
on  the  part  of  the  lender,  by  which  the 
borrower  is  obliged  to  restore  the  same  indi- 
vidual subject  which  was  lent,  in  the  same 
condition  in  which  he  received  it.  Stair, 
B.  i.  tit.  11,  §  6,  et  teg.;  Moro't  Notet,  p. 
Ixxxi. ;  Ersi.  h.  iii.  tit.  1,  et  teg.;  BeWt  Com. 
vol.  i.  p-  225,  Sth  edit. ;  Beii't  Princ  4th  edit, 
art.  195,  et  sig.  See  Loan.  Mvluun.  Bor- 
rotnng. 

Cmnmon  Error.     See  Communis  Error. 

Common  Law.  The  term  common  law 
is  used  by  many  of  the  writers  on  the  law 
of  Scotland,  and  in  some  of  the  acts  of  the 
Scotch  Parliament,  to  signify  the  Roman 
law  ;  but  in  its  proper  acceptation,  it  means 
onr  consuetudinary  law,  whether  founded  on 
the  Roman  law,  the  feudal  customs,  or  the 
ancient  unwritten  law  of  the  country  from 
whatever  other  source  derived,  Erik.  B.  i. 
tit.  1,  §  28  ;  Kamet'  Pfine.  of  Equity  (1825). 

Common  FastnTBge.    See  Pattvrage. 

Common  Agent ;  is  an  agent  or  solicitor 
before  the  Court  of  Session,  employed  to 
conduct  a  cause  in  which  several  parties 
have  a  common  interest.  The  two  most  im- 
portant occBsioDB  for  this  appointment  are  in 
the  process  of  ranking  ana  sale,  and  in  the 
process  of  augmentation  and  locality.  But 
a  common  agent  is  also  sometimes  appointed 
in  a  process  of  multiplepoinding.  In  the 
process  of  ranking  and  sale,  immediately 
after  the  first  term  assigned  for  lodging 
claims,  the  process  is  enrolled,  and  an  inter- 
locutor pronounced  by  the  Lord  Ordinary, 
appointing  the  creditors  to  meet  to  choose  a 
common  agent,  to  carry  on  the  process.  This 
interlocutor  is  intimated  in  the  minute-book, 
and  in  the  Edinburgh  Gazette,  fourteen 
days  before  the  meeting.  At  the  meeting 
for  election  no  one  can  vote  unless  his  grounds 
of  debt,  with  an  oath  of  verity  by  the  credi- 
tor, if  in  Britain,  or  an  oath  of  credulity  by 
his  agent  or  attorney,  if  the  creditor  tw  out 
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of  BritalD,  have  beeo  lodged  with  the  clerk 
of  process,  at  least  twenty-four  Iiours  prerions 
tu  the  meeting.  The  majority  in  value  elect. 
A  regular  mandate  should  be  produced  to  en- 
title any  one  to  vote  for  an  absent  creditor. 
No  one  can  be  elected  who  is  a  creditor, 
ur  conjunct  and  confldent  with  the  common 
debtor ;  and  after  his  election,  the  common 
agent  cannot  act  directly  or  indirectly  as  the 
private  agent  of  any  particular  creditor  or 
class  of  creditors,  or  of  the  common  debtor, 
in  any  matter  relative  to  the  ranking,  or  the 
division  of  the  price ;  nor  can  he  purchase 
the  property  he  brings  to  sale ;  Torh  Build- 
ings Co.,  Mor.  p.  1336.  The  clerk  to  the 
process  draws  up  a  minute  of  the  election; 
and  the  case  being  enroUed,  and  the  election 
reported,  the  Lord  Ordinary  approves  of  the 
appointment,  and  administers  the  oath  de 
fiwiU  to  the  common  agent.  If  the  election 
be  diluted,  the  agent  approved  of  by  the 
Lord  Ordinary  acta  until  the  point  is  decided ; 
and  the  competition  is  decided  by  the  Lord 
Ordinary,  whose  decision,  however,  may  he 
reviewed  by  the  Inner  House,  on  a  reclaim- 
ing  note  by  either  of  the  candidates.  The 
successfnl  candidate  receives  his  whole  ex- 
penses from  his  opponent,  or  at  least  is  not 
entitled  to  charge  any  part  of  the  expense 
against  the  common  fund.  The  common 
agent  must  keep  a  minute-book  of  his  pro- 
ceedings and  official  correspondence  open  to 
the  inspection  of  all  concerned,  and  is  answer- 
able to  the  court  for  his  conduct,  by  summary 
complaint.  It  is  his  duty  to  take  effectual 
steps  for  ascertaining  the  subjects  belonging  to 
the  common  debtor,  and  the  encumbrances 
aifecting  them  ;  and  immediately  on  his  ap- 
pointment he  ought  carefully  to  examine  the 
whole  proceedings,  to  see  that  the  proof  of 
the  rental,  Jtc,  are  correct,  and  to  hear  the 
value  of  the  lands  and  lots  deponed  to  before 
the  Lord  Ordinary.  A,  S.  17lh  Jan,  I75B, 
nth  July  1794;  ShamPg  PriKtife,  pp.  881- 
938.     See  Ranking  and  Sale. 

In  the  process  of  augmentation  and  locality, 
after  the  augmentation  has  been  granted,  and 
the  case  enrolled  before  the  junior  Lord  Or- 
dinary, in  order  to  proceed  with  the  locality, 
he  pronouuces  an  interlocutor,  ordering  the 
heritors  or  their  ^ents  to  meet,  to  name  a 
person  to  be  suggested  to  him  as  common 
agent  for  conducting  the  locality.  A  notice 
of  this  interlocutor  is  inserted  in  certain  of 
the  Edinburgh  newspapers ;  and  the  name 
of  the  person  chosen  is  then  reported  to,  and 
approved  of  by,  the  Lord  Ordinary;  A.  S. 
^A  July  1809.  Ko  one  who  is  agent  for  the 
minister,  titular,  or  for  any  heritor  in  the 
parish,  can  be  common  agent;  A.  S,  12lh 
Nov.  1825,  §  13.  It  is  the  dntyof  this  com- 
mon agent  to  prepare  a  state  of  the  teinds. 
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according  to  the  rules  elsewhere  eiplatned. 
See  Teinds.     Loeality, 

Where  a  common  agent  is  elected  in  the 
process  of  multiplepoiuding,  the  same  general 
rules  as  to  his  appointment  aro  observed  ; 
A.S.  lltt  July  1828, §  48  ;  Shand't  Prae.  596 ; , 
BtlVs  Com.  vol.  ii.  p.  266, 5th  edit.  See  Mvl- 
tipkpoiuding. 

Common  Fleas.  The  Court  of  Common 
Pleas  is  one  of  the  three  Superior  Courts  of 
Common  Law  at  Westminster.  The  Court 
consists  of  a  chief  justice  and  four  puisne 
judges.  Its  jurisdiction  is  general  over  Eng- 
land, in  M  civil  causes  at  common  law  be- 
tween subject  and  subject.  By  the  act  3  and 
4  Gnl.  IV.,  c.  27.  5  36,  1833  ;  all  real  and 
mixed  actions  are  abolished  except  for  Dower 
Qwxre  Impedit  and  Ejectment,  and  in  the  two 
first,  the  Court  of  Common  Fleas  continues  to 
have  exclusive  jurisdiction,  but  it  has  no  cog- 
nisance of  pleas  of  the  Crown.  The  judges  of 
the  Common  Pleas  and  of  Queen's  Bench  con- 
stitute the  Court  of  Error  in  error  from  the 
Exchequer.  The  judges  of  the  Court  of 
Queen's  Bench  and  barons  of  Exchequer, 
constitute  the  Court  of  Error  in  error  from 
the  Court  of  Common  Pleas ;  and  the  judges 
of  the  Common  Pleas  aud  the  barons  of  Ex- 
chequer constitute  the  Court  of  Error  in  error 
from  the  Queen's  Bench. 

Common  Prayer;  the  liturgy  or  prayers 
used  in  the  English  church.  It  is  the  parti- 
cular duty  of  clergymen,  every  Sunday,  Ac, 
to  use  the  public  form  of  prayer  prescribed  by 
the  book  of  common  prayer ;  and  if  any  in- 
cumbent be  resident  upon  his  living,  and  keep 
a  curate,  he  is  obliged,  by  the  act  of  unifor- 
mity, once  every  month  at  least,  to  read  the 
common  prayers  of  the  chnrch  in  his  parish- 
church,  in  his  own  person,  under  a  penalty. 
The  book  of  common  prayer  must  be  provided 
in  every  parish,  and  the  common  prayer  most 
he  read  before  every  lecture,  the  whole  ap- 
pointed for  the  day,  with  all  the  circnmatances 
and  ceremonies,  &c. 

Common  Debtor.  Where  the  effects  of  a 
debtor  have  been  arrested,  and  there  are 
several  creditors  claiming  a  share  of  them,  the 
debtcr,  as  being  debtor  to  all  the  clalmaots,, 
is  distinguished  by  the  name  of  the  eompu>» 
debtor  in  the  proceedings  which  take  place  in 
the  competition.  Erik.  B.  iii.  tit.  4,  §  2.  See 
Arreilment. 

Common  Good.  This  term,  in  its  widest 
acceptation,  includes  all  the  property  of  a 
corporation,  over  which  the  magistrates  have 
a  power  of  administration,  solely  for  behoof 
of  the  corporation.  By  3  Geo.  IV.,  c.  91,  § 
5,  it  is  enacted,  that  all  leases  for  more  than 
one  year,  of  the  heritable  pri^erty  or  common 
good,  shall,  after  certain  notices,  be  let  by 
public  roup  or  auction,  under  the  sanction  ii 
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inllitj.  Cmnmon  landa  feued  by  the  rasgig- 
tntw  to  a  private  purchaser  hold  not  of  the 
Crown  in  burgage,  but  of  the  burgh  in  feu- 
!iam.  Neither  are  lands  purchased  iy  a 
bar^h  taitqaatt  ^ilibet,  out  of  their  common 
■toelc,  to  be  accounted  burghal  tenemeuts. 
EtA.  B.  ii.  tit.  4,  §  9 ;  Brimn'i  Syn.  398 : 
EtiUei'i  Landlord  and  Tenant.  See  Burgh 
Rtyd.     Coatmvntlff. 

CoDunoii  Property ;  is  property,  whether 
heritable  or  moveable,  belonging  to  two  or 
more  proprietors  pro  indimso.  The  common 
proprietors  are  mutually  bound  to  communt- 
nt«tbe  profit,  or  to  share  the  loss  arising  from 
their  common  property,  according  to  their  re- 
qMctiTeshares  in  it;  and  the  consent  of  all  the 
MmmDnproprietorsisrequisiteinthemanage- 
neiit  or  disposal  of  the  subject.  Each  joint 
owner  may  sell  his  pro  indiviio  right,  the  pur- 
cbiser  coming^ioto  his  place;  and  the  right  may 
b«  JQ  like  manner  uljudged  by  the  creditors  of 
Iba  com'mou  proprietors,  or  any  of  them.  As 
lo  the  management,  the  maxim.  In  re  corn- 
Mini  ndivr  e»t  conditio  prohibentis,  applies ; 
and  hence,  one  coproprietor  may  prevent  the 
others  from  removing  tenants,  unless  better 
reals  or  better  security  is  offered.  He  may 
slffi  prevent  anyextraordinaryuse  of  the  sub- 
ject; t.g.,  a  lease  of  the  privilege  of  shooting 
oier  the  property.  Or  he  may  prevent  opera- 
tions on  the  common  subject,  whereby  its  con- 
•fition  is  to  be  altered ;  e.g.,  striking  out  a 
door  in  a  common  stair  or  passage.  But 
necestary  operations  in  rebuilding,  repairing, 
4e.,  cannot  be  stopped  by  the  opposition  of 
say  of  the  joint  owners  ;  and  in  general,  the 
court  seems  disinclined  to  countenance  wanton 
sod  emulous  opposition.  Where  anything 
ii  built  or  planted  on  the  common  subject,  it 
sc«reac«s  lo  the  common  right.  Where  the 
parties  cannot  agree,  either  the  will  of  the 
fflsjority  rales,  or  matters  remain  tit  ttatu  quo. 
ibe  expense  of  erecting  or  repairing  a  com- 
non  wall  between  conterminous  proprietors 
mittt  be  borne  in  proportion  to  the  value  of 
the  share  which  each  has  in  the  subject ;  and 
in  urban  subjects,  a  division-wall  has  been 
held  to  be  common  property,  although  built  at 
the  expense  of  one  of  the  parties.  Whore 
the  common  property  is  heritable,  and  the 
proprietors  wish  a  division,  this  may  be  done 
•ilher  extrajudicially,  or  on  a  brieve  of  divi- 
non  directed  to  the  ShertfT.  See  Brieve*. 
Bars  Portioners.  Where  the  subject  is  not 
tiiviiible,  e.jj.,  a  brewhouse,  or  other  indivi- 
sible heritable  subject,  any  one  of  the  common 
proprietors  seems  to  be  entitled  to  require 
the  others,  either  to  purchase  his  share  at  a 
certain  price,  or  to  sell  him  their  shares  at 
the  same  rate,  or  to  concur  with  him  in  ex- 
posiag  the  subject  to  sale  by  public  roup. 
Moveable  rabjects,  again,  held  in 
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may  be  divldeil,  when  divisible.  In  an  action 
before  the  Judge  Ordinary ;  or,  when  indi- 
visible, as  in  the  case  of  a  ship,  a  majority  of 
the  joint  owners  may  sell  by  public  roup  ;  or 
any  one  of  them  may  oblige  the  others  to  take 
his  share  at  a  fixed  price,  or  to  sell  him  theirs 
at  the  same  rate,  by  means  of  an  action  of 
sett.  Stair,  B.  i.  tit.  16,  §  4,  and  tit.  7,  §  15  ; 
Ersl.  B.  iii.  tit.  3,  §  56 ;  Bank.  B.  i.  tit.  8,  § 
40;  MiUigan,  8th  Feb.  1782,  M.  2486, 
ffailet,  897  ;  BeiPa  Prine.  289,  and  easet  there 
cited.     See  SetL 

Common  latmeat ;  as  contradistinguished 
from  common  property,  is  applied  to  that 
right  arising  from  mutual  interest  in  a  sub- 
ject which,  althon^  not  amounting  to  com- 
mon property,  vests  the  parties  interested 
with  certain  rights  which  they  may  legally 
vindicate.  The  most  familiar  example  of  a 
right  or  interest  of  this  class  is  afforded  by 
those  large  tenementa  or  buildings  in  Eidin- 
burgh,  and  other  towns  in  Scotland,  called 
lands;  consisting  of  several  storeys  or  fioors, 
each  of  which  is  the  separate  property  of  an 
individual  proprietor  ;  and  although  there  is 
no  common  property  amongst  the  several 
owners  of  those  floors,  yet  all  the  proprietors 
in  the  land  have  a  common  interest  in  the 
preservation  of  the  walla  and  roof  of  the  en- 
tire tenement.  This  common  interest  differs 
from  tervitade,  in  as  far  as  each  proprietor  is 
bound  to  maintain  his  own  portion  of  the 
walls.  It  differs  from  property,  in  so  far  as 
no  one  having  merely  a  common  interest,  is 
entitled  to  break  or  to  touch  the  wall  or 
space  whioh  belongs  to  the  upper  or  under 
proprietor.  He  can  merely  prevent  injury, 
and  insist  on  support.  And  it  differs  from 
comtnon  prt^perii),  in  so  far  as  each  of  the 
several  proprietors  may  make  what  altera- 
tion he  pleiues  in  sua  propria,  provided  he 
does  not  endanger  the  common  interest,  or 
expose  thoee  who  hold  it  to  reasonable  alarm. 
The  extraordinary  alterations  and  transfor- 
mations which  have  taken  place  in  the  older 
part  of  the  New  Town  of  Edinburgh,  in  the 
process  of  converting  dwelling-houses  into 
shops,  have  contributed  to  settle  the  law  on 
this  subject ;  and  a  series  of  instructive  cases 
are  cited  below.  As  to  the  burden  of  sup- 
porting the  roof  of  the  tenement,  it  is  gene- 
rally made  matter  of  special  stipulation ;  but 
failing  that,  this  burden  lies  on  the  proprie- 
tor of  the  garret-floor.  In  Edinburgh,  and 
in  other  royal  burghs,  in  every  case  of  pro- 
jected alterations  on  tenements  within  burgh, 
application  for  a  warrant  must  be  made  to 
the  Dean-of-Clnild  Court ;  those  interested 
being  called  as  parties.  Brtk.  ii,  t.  9,  §  11 ; 
BelVt  Prine.  §  292,  and  tatct  cited ;  Sir  J. 
MarjoribarJu,  12th  Nov.  1816,  F.  C. ;  iVmw, 
5th  June  1819,  F.  C. ;  Ony,  \3tb  June 
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1825;  iPKean,  12th  Not.  1823;  Deimia- 
toun,  10th  March  1824 ;  CkrMe,  4th  June 
1825 ;  Stewart,  3d  Feb.  1629.  See  Dean  of 
Guild.    Jedge  and  Warrant.    Edinburgh. 

Commons,  Honse  o£  The  House  of  Com- 
moDS  under  the  reform  acta,  conBiata  ia  &11  of 
658  membera,  viz.,  159  for  conoties  in  EDg- 
land  and  Walea,  64  for  countiea  in  Ireland, 
and  30  for  conntiea  in  Scotland,  333  for  Eng- 
lish, 39  for  Irish,  and  23  for  Scotch  burgha, 
with  4  for  the  Engliah  uniTersitiea,  and  2  for 
the  univeraitjof  Dublin ;  Chamber!  Yoce  Houte 
^  Commons.  Vacancies  occur  b;  the  general 
diasolutioD  of  Parliament  by  act  of  law 
which  takes  place  at  the  end  of  seven  years 
from  the  return  of  the  writ  whereby  it  was 
nimmonad,  or  at  the  end  of  six  months  after 
the  Bovereign's  death ;  or  by  act  of  the  aove- 
reign  in  exercise  of  the  prerogative.  They 
also  occur  by  the  secesiion  or  disqualification 
of  a  partioular  member.  After  a  general  dis- 
solution, the  Crown  has  theoretically  throe 
years  before  a  new  Parliament  need  be  sum- 
moned ;  but  the  practical  necessity  for  sum- 
moning it  ia  immediate,  A  warrant  goes 
accordingly  from  the  Queen  in  Council  to  the 
Lord  Chancellor  to  issue  writs.  Ia  oases  of 
particular  vacancies,  if  during  session,  a  mo- 
tion is  made  in  the  House,  and  the  Speaker 
makes  his  warrant  for  the  issuing  of  a  new 
writ ;  if  during  recess,  the  Speaker  receives 
notice  of  the  vacancy,  certified  by  two  mem- 
bers, he  forthwith  causes  notice  to  be  inserted 
in  the  Gaiette,  and  fourteen  days  afterwards 
issues  a  new  writ.  See  Election-Law.  Reform 
Act.     Parliament.   Member  of  Parliament. 

ComfflOnty.  A  common  or  commonty  is  a 
piece  of  ground  belonging  in  property  to 
one  or  more  persons,  and  in  general  burdened 
with  sundry  inferior  rights  of  servitude,  such 
as  pasturage,  feal  and  divot,  and  the  like,  in 
which  last  respect  a  commonty  differa  from 
common  property  held  pro  indivito.  There 
heing  DO  regular  method  at  common  law  of 
ascertaining  the  rights  of  parties  in  a  com- 
monty, and  dividing  it  among  them,  the  act 
1695,  c.  38,  makes  all  commonties,  except 
those  belonging  to  the  king  and  to  royal 
burghs,  divisible  at  the  instance  of  any  hav- 
ing interest,  by  an  action  in  the  Court  of 
Session.  The  Court  is  empowered  by  this 
statute  to  discuss  the  relevancy,  and  to  detei'- 
mine  on  the  rights  and  interest  of  the  parties 
to  grant  commission  for  perambulating  and 
taking  all  necessary  proof,  and  to  divide  the 
common  amongst  the  parties  concerned.  It 
is  also  declared,  that  the  interest  of  the  heri- 
tors having  right  to  the  common  shall  be  ea- 
timated  according  to  the  valuation  of  their 
respective  lands  and  properties,  and  that  the 
portion  of  the  common  adjacent  to  the  pro' 
perty  of  each  heritor  be  adjudged  to  him ; 
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with  power  to  the  Court  also  to  divide  the 
mosses  in  the  common,  or,  in  case  they  can- 
not be  conveniently  divided,  that  they  shall 
remain  common,  with  free  ish  and  entry,  whe- 
ther divided  or  not.  Where  there  isonlyona 
proprietor  burdened  with  rights  of  servitude 
competent  to  other  heritors,  it  has  been  set- 
tled, after  considerable  fluctuation  of  opinion, 
that  this  is  not  a  commonty  within  the  mean- 
ing of  the  statute.  But  if  there  bo  two  eo- 
proprietors,  the  statutory  division  may  he 
made  ;  and  the  device  of  a  conveyance  by 
the  sole  proprietor,  of  a  small  portion  of  the 
lauds  proposed  to  be  divided,  to  an  adjoining 
proprietor,  made  even  pendeitU  proeettu,  has 
been  held  sufficient  to  warrant  the  Court  in 
proceeding  with  the  division.  A  right  of 
servitude  over  the  common  is  not  a  sufficient 
title  to  pursue  an  action  of  division  ;  Btlft 
Prints.,  §  1093.  In  Gordon  v.  Grant,  12th,  Nov. 
1650,  13  D.  1,  relating  to  the  division  of 
the  commonty  of  Benachie,  it  was  held  that 
a  party  who  had  not  a  right  of  common  pro- 
perty in  a  part  of  the  lands  was  not  enti- 
tled to  insist  on  a  division  of  that  part  of  the 
lands  in  respect  of  a  right  of  servitude  which 
he  claimed  over  it,  and  that  his  claim  of  ser- 
vitude could  only  be  made  effectual  under  a 
separate  action  of  declarator  of  servitude. 
The  same  party  was  also  found  not  entitled  to 
object  to  the  claim  of  another  party  to  have 
the  same  lands  found  to  be  his  exclusive  pro- 
perty, there  being  no  other  party  claiming 
them  as  common  property. 

It  ia  not  at  all  times  easy  to  ascertain 
whether  the  right  be  a  right  of  common  pro- 
perty, or  a  right  of  servitude  merely.  If  the 
proprietor's  title-deeds  convey  his  lands  to 
him,  "  with  parts,  pendicles,  and  pertinents," 
or  with  "  mosses,  commonties,  parta,  pendicles, 
and  pertinents,"  with  "  the  commonty,"  or 
the  like  expression,  the  right  is  a  right  of 
property  in  the  common.  If,  on  the  other 
hand,  the  expression  be,  "  with  parts,  perti- 
nent^ and  common  paatnrage,"  or  "with 
pasturage  of  cattle  and  privilege  of  com- 
monty," a  servitude  merely  ia  held  to  have 
been  conveyed,  although,  in  both  cases,  the 
posseasioD  may  have  been  identical.  And  an 
infeftment  "  with  parts  and  pertinents,"  fol- 
lowed hy  prescriptive  possession  of  the  ad- 
joining common,  will  amount  to  a  right  of 
common  property ;  although,  where  the  char- 
ter is  a  bounding  charter,  the  clause  "  with 
pertinents,"  will  found  no  more  than  a  right 
of  servitude.  See  Bounding  Charter.  Where 
the  eipressiona  are  more  ambiguous,  they 
will  be  construed  or  explained  by  osago. 
The  statute  expressly  exempts  fVom  divisim 
commonties  the  proper^  of  the  Crown  or  of 
royal  burghs;  and  it  has  been  decided  that,  if 
tbeproperty  be  vested  in  the  Crown,  although 
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&9  benefit  is  conferred  hj  grant,  or  a  inbject, 
nicli  a  common  cannot  be  diTided.  Shantfs 
Prae.  ii.  5W,  and  authoritiea  there  cited. 

In  the  action  of  divisian,  all  parties  faaTing 
intereate,  vhether  of  eommon  property  or  ser- 
Titode,  must  be  called ;  bat  tenants  need  not 
be  cited.  The  SDnnmons  is  executed,  called, 
and  enrolled,  in  the  inaal  manner.  It  is 
framed  in  temw  of  the  Coart  of  Session  Act, 
13  and  14  Vict.,  a.  36,  §  1 ;  and  the  annexed 
eondeacendence  mnit  set  forth,  in  reference  to 
a  pl&D  or  sketch  to  be  prodnced  along  with 
it,  the  descriptions  of  the  boundaries  of  the 
eemmon,  according  to  natural  or  other  ob- 
jecta,  or  the  names  of  hills,  mosses,  and  other 
localities  ocenrring  along  or  near  the  line  of 
the  boundaries.  The  condescendence  must 
set  forth  the  nature  and  extent  of  the  right 
and  interest  tho  pnrsner  claims  in  the  com- 
montf ,  his  titles,  and  the  claim  he  proposes 
to  advance,  which  claim  may  be  subject  to 
any  alteration  which  the  evidence  and  the 
ptrae  of  parties  maj  render  necessary  ;  A.  S. 
ISA  Juae  1852,  §|  1,  2.  The  parties  who 
intend  to  appear  mnst  lodge  defences,  stating 
the  extent  of  the  right  and  interest  they  mean 
to  advance  in  the  process ;  the  extent  and 
bonndaries  of  the  commonly,  if  they  do  not 
admit  those  stated  by  the  pursuer ;  the  lands, 
if  any,  within  the  pursuer's  boundaries  which 
they  claim  as  private  property,  and  as  not 
forming  part  of  the  common  ;  their  titles  and 
claim  ;  /&.  §  4.  After  those  papers  are  lodged 
the  Lord  Ordinary  shall  consider  them,  both 
in  reference  to  the  requirements  of  the  Court 
of  Session  Act,  and  also  in  order  to  consider 
whether  any  questions  of  law  should  be  de- 
termined before  proof,  or  to  what  points  the 
proof  shonld,  in  the  first  instance,  be  directed  ; 
Mtd  whether  it  should  be  by  commission  or 
before  a  jury,  and  whether  there  are  any  se- 
parate  and  distinct  points  which  should  be  so 
tried  before  the  general  boundaries  are  remit- 
ted to  proof,  and  between  what  parties ;  /&.§  5. 
When  a  proof  by  commission  is  determined 
upon,  the  Lord  Ordinary  grants  commission 
to  perambulate  the  oommonty,  to  ascertain 
its  boundaries,  and  the  possession  of  the  se- 
Toral  heritors,  to  get  the  ground  measured 
and  a  ptut  made,  and  to  divide  the  common 
among  the  partiea  interested.  See  Beveridgt^t 
Forms  «f  Proeets,  565.  Diligence  is  at  the 
same  time  granted  ^^inst  witnesses  and 
havers ;  and  the  proof  is  in  general  ordered 
to  be  reported  to  the  Court,  or  sometimes  to 
the  Lord  Ordinary.  The  statutory  rule  of 
dirinon  is  the  valued  rent  of  the  properties 
to  which  the  right  to  the  common  belongs ; 
and  whore,  as  in  Shetland,  there  is  no  valua- 
tion, ^M  divi»<Hi  is  regulated  by  the  number 
of  merki  belonging  to  each  proprietor,  ac- 
eopdiag  b>  irhi^  the  taxes  are  paid ;  Bruce, 
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rules  are — lit,  To  allocate  to  the  parties  the 
shares  most  adjacent  to  their  own  property, 
looking  to  the  quality  as  well  as  the  quan- 
tity; especially  where  the  adjacent  heritor 
basimprovedthe  border  of  thocommon  nearest 
bis  lands.  In  that  case,  however,  the  land  is 
allocated  to  the  heritor  at  its  improved  value, 
the  presumption  being,  that  he  has  been  re- 
imbursed for  the  expense  of  the  improvement 
bythe  possession, — a  presumption  which  doubt- 
less would  yield  to  the  fact  in  eases  where  it 
was  otherwise.  2d,  To  preserve  the  servitudes 
over  the  undivided  portions,  or  to  commnte 
them  if  those  in  right  of  the  servitudes  will 
consent,  and  to  give  them  a  portion  of  land 
in  lieu.  Sd,  To  allocate  to  the  proprietor 
of  a  barony  his  share,  according  to  the  state 
of  his  possession.  But  where  the  proprietor 
of  a  barony,  to  which  a  common  was  attached, 
had  f^ued  out  the  whole  barony,  and  given 
the  feuars  rights  of  servitude  over  the  com- 
mon, it  was  decided  that  he  was  still  to  be 
held  as  possessing  by  means  of  his  feuars,  and 
that  he  was  entitled,  accordingly,  to  have  a 
share  of  the  common  set  apart  for  him,  cor~ 
responding  to  the  aggregate  valuation  of  the 
feuars,  and  subject  to  their  servitudes ;  Diik« 
o/BuceUuch,  16th  June  1812,  Fae.  Coll.  ith, 
To  continue  as  common  snch  mosses  as  are 
indivisible,  with  free  ish  and  entry  to  the  moas, 
whether  divided  or  not.  In  the  case  of  mosses 
the  rule  is  not  the  valued  rent,  but  the  ex- 
tent of  the  respective  lands  lying  along  the 
edge  of  the  moss.  In  making  the  division, 
the  common  is  first  Eabdivided  amongst  the 
joint  proprietors,  as  above.  Then  each  pro- 
prietor divides  his  share  with  those  whose 
servitudes  are  derived  from  him  or  his  au- 
thors ;  although  this  seems  to  bo  an  arrange- 
ment which  can  only  be  made  of  consent  of 
parties ;  and  in  questions  between  the  com- 
mon proprietors  and  those  having  rights  of 
servitude,  the  division  is  regulated  not  by  tho 
valnod  rent,  but  by  the  number  of  cattle  the 
parties  in  right  of  the  servitudes  have  been 
in  use  to  pasture  on  the  common,  or  according 
to  the  value  of  their  interests  in  the  common, 
whatever  they  may  be ;  MaiVand,  11th  August 
1772,  ifor.  2485.  Formerly  the  proprietor, 
in  such  cases,  got  a  prtcc^utn  of  a  fourth, 
over  and  above  his  share  in  the  division ;  but 
no  such  rule  is  now  acted  on :  all  that  the 
proprietor  gets  is  the  residue,  after  deducting 
the  value  of  the  servitudes.  The  proprietor 
has  also  a  right  to  the  coats  and  minerals, 
the  parties  in  right  of  servitudes  having  right 
merely  to  the  surface.  When  the  proof  is 
concluded  and  reported,  circumduction  will 
be  pronounced,  and  great  avizandum  made. 
A  prepared  state  was  then  framed  by  the 
Inner-House  clerk,  and  a  memorial  and  ab- 
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Btraet,  u  in  the  process  of  ranVIn;;  and  aale ; 
bat  pre{)&red  states  have  follen  into  dis- 
use. Instead  of  the  memorial  and  abstract, 
when  all  parties  acquiesce  in  the  division,  a 
short  printed  petition  is  boxed,  praying  the 
Court  to  approve  of  the  proceedinga,  and  to 
pronounce  decree ;  and  if  there  be  do  objec- 
tions, decree  of  division  will  be  prononnced 
by  the  Inner-House  in  terms  of  the  report  of 
the  commissioner.  If  there  be  objections, 
they  will  either  be  disposed  of  at  once,  or  a 
remit  will  be  made  by  the  Inner-House  to 
the  Lord  Ordinary  to  prepare  the  cause,  and 
decide  on  the  objections  in  the  usual  way,  and 
subject  of  course  to  the  review  of  the  Court. 
The  expense  of  the  division  is  paid  propor- 
tioDally  to  the  benefit  each  heritor  has  de- 
rived from  tho  division,  as  proved  by  the  value 
of  the  portion  allocated  to  him.  Tenants, 
however,  are  not  liable  in  any  part  of  the 
expense,  nor  even  for  the  interest  of  the  ex- 
pense so  disbursed  by  their  landlords.  This  ac- 
tion is  not  competent  in  an  inferior  conrt.  See 
Erik.  B.  iii.  tit.  3,  §  56,  et  seq. ;  BdVs  Princ. 
§1092,  et  seg. ;  Kamet'  Stat  Laio,  h.  t.;  Jurid. 
Sti/let,  lit.  149 ;  Shand's  Prae.  p.  845,  it  Meq. 

'Commimi  Slvidondo  Actio ;  in  the  Ro- 
man law,  was  ao  action  for  the  division  of 
what  was  possessed  ip  common  by  more  than 
one ;  Stair,  B.  i.  tit.  8,  §  15.  The  princi- 
ples of  the  Roman  law  on  this  subject  are 
adopted  in  the  law  of  Scotland ;  and  where 
subjects  possessed  by  pro  indtvito  proprietors 
are  ID  their  nature  indivisible,  an  action  of 
division  and  sale  is  competent  at  the  instance 
of  one  of  the  proprietors ;  Broei:  v.  ffamiUon, 
19  D.  701,  in  note. 

Commtmion-EIements.  The  Teind  Court, 
in  modifying  a  stipend  to  a  minister,  make 
an  allowance  for  communion-elements,  pay- 
able out  of  the  tiends  of  the  parish;  but  do 
not  consider  themselves  to  be  at  liberty  to 
encroach  on  the  stock  where  the  tieods  are 
exhausted.  Ersk.  B.  ii.  tit.  10,  §  50 ;  Dun- 
lop't  Parothial  Law.     See  Augmentation. 

Commonion  of  Ooodt.  See  Goods  tn  am- 
muniim, 

Commimii  Error.  Where,  through  over- 
sight or  negligence,  an  erroneous  practice 
has  prevailed,  and  has  become  inveterate,  and 
especially  where  parties  in  their  transactions 
have  relied  on  the  prevailing  practice  as  cor- 
rect ;  or  where  there  is  danger  of  disturbing 
judicial  procedure  in  past  cases;  the  Court 
of  Session  is  in  use,  instead  of  correcting  the 
error  by  a  decision  in  a  particular  case,  to 
overrule  the  objection  when  so  stated,  but  to 
pass  an  Act  of  Sederunt,  et^oining  the  obser- 
vaace  of  the  correct  practice  in  future ;  and 
certifying  all  concerned  that  they  will  here- 
after decide  accordingly.  Such  are  the  Acts 
of  Sederunt,   26th  Feb.  1634,  17th  July 
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1741,  and  17th  Jan.  1756 ;  in  some  of  which 
cases  the  erroneous  practice  bad  been  di- 
rectly in  the  face  of  statutory  enactments. 
See  also  the  more  receut  cases  of  Bealtit,  22d 
Uaj  1830,  8  S.  84.  where  the  eomm*ni»  error 
was  in  the  will  of  a  summons ;  and  of  Rtutd, 
7th  July  1837,  where  the  error  was  in  the 
ordinary  form  of  the  prayer  of  bills  of  suq>en- 
sion     ^e  Acts  of  Sedervnt.     Su^mition. 

Commimity  or  Corporation.  A  corpora- 
tion is  composed  of  a  number  of  persons 
erected  by  proper  authority  into  a  body  po- 
litic, with  certain  rights  and  privileges. 
Cities,  burghs,  hospitals,  scientific  or  profes- 
sional associations,  and  the  like,  may  be  thus 
incorporated.  Corporations  cannot  be  leMlly 
constituted  except  by  patent  or  by  act  of  Par- 
liament. Voluntary  associations  have  noper- 
xona  ttandi  injudicio.  But  by  special  statute 
it  is  made  lawful  to  establish  societies  for 
raising  funds  far  the  mutual  relief  and  main- 
tenance of  the  members  or  their  familiesin  old 
age,  widowhood, sickness,  or  other  contingency. 
The  regulations  of  such  societies  are  directed 
to  be  exhibited  to  the  quarter-sessions  of  the 
justices  of  the  peace,  by  whom  they  are  to  be 
confirmed  ;  10  Geo.  IV.,  c.  56 ;  2  Will.  tV^  c. 
37.  See  Friendly  Sodtlia.  The  stat.  7, 
Geo.  lY^  c.  67.  authorizes  joint-etock  banks 
to  sue  and  be  sued,  in  name  of  their  manager 
or  principal  officer,  on  certain  conditions  pre- 
scribed in  the  statute.  See  Bant.  A  corpo- 
ration is  held  in  law  to  be  one  person,  and 
being  in  general  established  for  a  perpetuity, 
the  legal  person  never  dies ;  for  although  tfa« 
individuals  composing  it  die  ont,  yet  those 
wUJ  come  in  their  places,  either  by  succession 
or  by  election,  or  by  the  nomination  of  the 
founder,  according  as  the  charter  is  conceived, 
preserve  the  corporation  entire.  In  general, 
by  the  charter  of  erection,  a  corporation  may 
sue  or  be  sued  in  its  corporate  name ;  and  it 
may  hold  heritable  property,  and  contract 
debt,  which  will  be  effectual  against  the  pro- 
perty and  funds  of  the  corporation.  A 
superior,  however,  is  not  bound  to  give  an 
entry  to  a  corporation,  as  to  an  ordinary  pur- 
chaser, on  payment  of  a  year's  rent ;  HiU, 
I7th  Jan.  1815,  Fac.  ColL  See  CompotUion. 
Commuuities  have  also,  in  the  ordinary  oase, 
authority  under  their  charter  to  elect  magis- 
trates, directors,  or  other  office-bearers,  to 
represent  the  whole  community,  and  to  bind 
it  in  the  matters  which  the  charter  of  in- 
corporation allows  to  be  entrusted  to  their 
management.  Independent  of  an  express 
clause  in  the  charter,  there  are  certain  notw- 
ralia  of  a  corporation  which  are  implied  in 
its  erection.  Thus,  the  corporation  may 
acquire  moveable  property,  and  be  sued  for 
the  price  of  it ;  it  may  have  a  common 
seal ;    may   assemble    to   deliberate  on   its 
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tiiin ;  and  baa  &  power  to  inalie  bye-lavs 
far  tbe  ftdminigtration  of  tho  affairs  of  the 
nmniniiit;,  provided  Bach  bye-lawB  are  not 
JKouisteat  with  the  laws  of  the  realm.  Com- 
nuDltiei  are  dissolved, — 1.  By  the  eipirati 
df  the  lime  to  which  their  cODStitutioD  limits 
them ;  2.  B;  act  of  Parliament ;  3.  By  for- 
leitare,  when  they  abuse  their  powers ;  in 
vbich  last  case,  altboug^h  the  members  neces- 
nrily  suffer  iu  their  political  capacity,  yet  no 
praecDtion  lies  against  such  of  the  individaal 
nobers  ai  have  had  do  accession  to  the  crime. 
After  a  commuQity  is  dissolved,  the  individ- 
uls  are  not,  in  the  general  case,  bonnd  even 
ntinilHrw  for  sums  borrowed  by  the  iacorpo- 
ntian.  The  estate  of  the  corporate  body,  as 
beug  the  fund  on  the  faith  of  which  the  cre- 
litor  contracted,  is  the  only  one  to  which  he 
can  look  for  repayment.  Public  trading  com- 
puiw,  incorporated  by  a  royal  grant  or  by 
u  let  of  Parliament,  are  also  proper  corpo- 
ntiou,  which  endnre  iu  contional  succession 
during  the  time  appointed  by  their  charter. 
Bnt  prirate  copartnerships  do  not  fall  under 
tlui description;  and  being  intended  merely 
for  the  prirate  interests  of  the  copartners, 
tbej  mij  be  constituted  without  the  authority 
of  the  King  or  Parliament.  Stair,  B.  ii.  tit. 
3,  {28,  ttteq.;  Mortft  Nokt,  pp.  clxivi.  el 
Kf,  cciii. ;  £rsib.  B.  i.  tit  7,  §  €4  ;  Bank.  B. 
i.  a  tit.  2,  §18,  elteq.;  Bdtu  Com  p.  240, 
6u  edition ;  BromCt  Syruyp.  h.  t.,  and  pp.  170, 
597,403;  SKavfi  IHgett,i\t.  Bitrgk ;  Jurid. 
&|il<t,  2dedit.,  vol.  i.  pp.  39,  107  ;  vol.  iii. 
pp.  20, 712,  971 ;  Sume,  ii.  260  ;  Sot^  Ltct. 
L  S3 ;  Svint.  Abridg.  voce  Corporalioni ;  BilFs 
PfMK.  4th  edit.,  art.  2167,  et  geq.  See  Jotnt- 
SMi  Cimpaniet.    Socielif.    BaiJc    See  also 

Company.  BeeSodety.  Firm  of  a  Company. 

Compaiiy,  Public,    See  Pvhiie  Companies. 

CoDpftratia  Literamm.  The  comparison 
cf  handwritings.  This  is  one  of  the  means 
of  proTing  the  tmtb  or  falsehood  of  an  alle- 
gstion  of  forgery :  and  where  genuine  sub- 
Kriptions  or  writings  are  brought  to  prove 
thst  a  sabscription  or  writing  is  truly  not  of 
the  handwriting  of  the  person  whose  it  is  said 
to  b«,  much  weight  is  given  to  this  species  of 
nideoee.  Bnt  when  the  eomparatto  tiUrantm 
a  i«Mrted  to,  to  prove  that  a  particular 
*riti[^  has  been  written  by  the  accused,  it  is 
UMidered  aa  a.  much  more  doubtful  species 
•f  evidence.  Brtk.  B.  iv.  tit.  4,  §  71 ;  Mac- 
Jkrim^t  Jitry  Prae.  p.  225;  Memiet's  Con. 
*Vmmg ;  Tait  on  Evidence,  142,  2d  edit. ; 
^'wbo*  oa  Evidence.  See  also  Uvme,  toI.  i. 
P-160;  vol.  ii.  p.  381. 

CampetranM.  This  term  is  applied  to 
IIm  ippearance  made  for  a  defender  in  an 
*<tt<in.  In  the  Court  of  Session,  if  a  party 
■ppean  by  counsel,  and  propones  dofences, 
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such  appearance  will  have  the  effect  of  ren- 
deriug  the  decree  pronounced  in  the  action 
what  is  termed  a  decree  in  foro:  and  the 
question  in  dispute  between  the  parties,  when 
decided  by  a  fiual  judgment  in  which  appear- 
ance has  been  made  Ibr  both  parties,  is 
termed  a  ree  judicata.  Stair,  B.  iv.  tit.  38,  § 
5,  and  tit.  40,  §  8 ;  Jurid.  SU/kt,  vol.  iii.  p. 
973;  1672,  c.  16;  SkamPs  Prae.  311.  If 
no  defences  have  been  lodged,  though  ap- 
pearance have  been  entered,  and  the  process 
taken  out  to  see,  and  counsel  have  appeared 
for  the  defender  at  the  first  enrolment,  and 
got  the  case  continued,  decree  pronounced 
thereafter,  in  respect  of  no  defences,  is  never- 
theless a  decree  iu  absence ;  19  D.  p.  474. 
Compearance  in  civil  causes  in  the  Sheriff- 
courts  is  made  by  notice  lodzed  with  the 
clerk  in  tei-ms  of  16  and  17  Vict.,  c.  80,  § 
3.     See  Decree.    Ret  Judiet^.    AbunM, 

Compeanr.  A  party  not  called  aa  a  de- 
fender in  an  action,  but  who  conceives  that 
he  has  an  interest  to  oppose  the  action,  may 
compear  and  claim  leave  to  sist  himself. 
If  his  claim  is  sustained,  an  interlocutor  al- 
lowing him  to  sist  himself  is  pronounced,  and 
is  designated  as  Compearer. 

Compensation ;  is  a  provision  of  the  law 
of  Scotland,  by  which,  where  two  parties  are 
mutually  debtors  and  creditors,  their  debts, 
if  equal,  extinguish  each  other ;  and,  if  un- 
equal, leave  only  the  balance  due.  Com- 
pensation, except  by  way  of  action,  was  un- 
known in  the  taw  of  Scotland  until  1692,  c. 
141,  which  provides  that  compensation,  de 
liqwido  ad  li^idum,  may  be  pleaded  by  way  of 
exception  or  defence  before  decree,  but  not  by 
way  of  suspension  or  reduction  after  decree. 
Although  compensation  does  not  operate  ipio 
jure,  but  must  be  pleaded,  yet,  where  it  is 
pleaded  and  sustained,  the  mutual  debts  are 
held  to  have  been  extinguished  as  at  the 
time  of  concourse ;  and,  from  that  time 
downwards,  the  currency  of  interest  on  either 
side  is  stopped.  In  order  to  found  compen- 
sation, it  is  necessary, — 1.  That  each  party  be 
debtor  and  creditor  in  his  own  right :  hence 
a  tutor  cannot  com^nsate  a  debt,  properly 
due  to  himself,  with  a  sum  for  which  he  is 
creditor  tutorio  lumine.  An  executor  con- 
firmed, however,  is  held  in  this  respect  to  be 
the  same  person  with  the  deceased;  and 
therefore,  where  he  owes  a  Afibt  propria  no- 
mine, he  may  plead  compensation  upon  a  debt 
due  to  the  deceased ;  and,  on  the  other  hand, 
a  debt  due  to  one  who  aflerwards  becomes 
executor  to  a  person  deceased,  may  be  com- 
pensated with  a  debt  due  by  the  defunct  to 
tho  executor's  debtor.  2.  The  parties  must 
be  debtors  and  creditors  to  each  other  at  the 
same  time  :  hence,  if,  before  the  concourse, 
one  of  them  has  regularly  aasigned  his  deblj 
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to  ft  third  party,  compeoEatioit  cuDot  be 
pleaded  Against  the  asaigDee,  on  any  debt 
afterivards  arieing  between  the  origiaal  par- 
ties, although,  where  the  concourse  has  taken 
place  before  the  auignation,  the  debtor  may 
effectually  plead  corapeuBation  against  the 
assignee,  upon  ibe  debt  due  by  the  cedent ; 
Ertk.  B.  iii.  tit.  4,  §  14.  3.  The  debts  to  be 
compensated  must  be  of  the  same  species  and 
quality :  hence,  a  sum  of  money  cannot  be 
compensated  with  a  quantity  of  corn:  be- 
cause, until  the  price  is  fixed  at  which  the 
com  is  to  be  converted  iuto  money,  the  two 
debts  are  incommensurable ;  yet,  in  this  case, 
some  short  time  would  probably  be  allowed 
for  ascertaining;  the  conversions,  in  order  to 
make  soeh  a  debt  a  proper  subject  of  com- 
pensation; Ersk.  ibid.  §  15.  It  would  also 
appear,  that  where  a  person  is  indebted  to  a 
bankrupt  estate  in  a  specific  sum,  and  has, 
at  the  same  time,  an  unascertained  claim  for 
damages  t^inst  the  bankrupt  for  failure  to 
deliver  goods,  there  is  room  for  a  plea  of 
compensation  on  the  part  of  the  debtor ;  BdPi 
Com.  vol.  ii.  p.  128,  Sth  edit  It  is  proper 
to  observe,  however,  that  the  cases  referred 
to  by  Professor  Bell  are,  as  he  himself  ad- 
mits, scarcely  to  be  quoted  as  authorities 
establi^ing  this  point.  4.  A  debt  already 
due,  and  payable,  cannot  be  compensated  with 
a  conditional  debt,  or  one,  the  term  of  pay- 
ment of  which  has  not  arrived ;  Ersk.  ibid. 
But  this  holds  only  where  the  parties  are  sol- 
vent ;  for  if  one  of  them  is  bankrupt,  the 
other  may  plead  compensation  on  a  debt 
which  may  become  due  at  a  future  time ; 
BeWt  Com.  ibid,  5.  In  strictness,  compen- 
sation ought  not  to  be  admitted  where  the 
mutual  debts  are  not  clearly  ascertained, 
either  by  the  writ  or  oath  of  the  adverse 
party,  or  by  the  decree  of  a  judge.  Bnt,  by 
invariable  practice,  if  a  debtor  in  a  liquid 
sum  pleads  compensation  npou  a  debt  due  to 
him  by  his  creditor,  but  not  actually  consti- 
tuted, the  rule,  "  qwd  ttatim  Uquidari  poiat 
projioa  liquido  hahetur,"  is  applied,  and  sen- 
tence  delayed  ex  aqvilate,  until  the  ground 
of  compensation  be  mode  effectual.  This  rale 
has  been  applied  not  only  where  the  oounter- 
claim  was  offered  to  be  instantly  proved  by 
writ  or  oath,  buteven  where  the  constitution 
of  the  debt  required  a  proof  by  witnesses 
{Ersk.  ib.  \  16) ;  and  although  a  debtor  might 
not,  in  the  ordinary  case,  be  allowed  to  avoid 
the  payment  of  what  is  liquid  and  payable, 
during  a  long  litigation  on  an  illiquid  coun- 
ter-claim, yet  there  is  an  exception  even  to 
this  rule  in  balancing  accounts  on  bank- 
rnptcy  ;  for  a  solvent  debt«rwill  not  be  com- 
pelled to  pay  the  liquid  debt,  and  rank  for 
his  own  illiquid  claim,  but  may  plead  com- 
pensation ;  Bdl't  Com.  ib.  p.  128.     6.  From 
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the  exuberant  trust  implied  in  depout,  com- 
pensation is  not  pleadable  by  the  depositary 
against  the  depositor.  Nor  can  it  be  pleaded 
against  the  holder  of  a  note  payable  to  the 
bearer  by  the  debtor,  upon  a  debt  due  to  the 
debtor  by  any  former  possessor  of  the  note — 
a  doctrine  extended  to  indorsed  bills  of  ex- 
change,  which  the  acceptor  cannot  compen- 
sate against  the  holder,  by  debts  due  to  the 
acceptor  by  any  of  the  indorsers  ;  Ertt.  ib.  j 
17.  Neither  is  compensation  admitted  upon 
a  debt  extinguished  by  the  long  prescription 
at  the  time  compensation  is  pleaded,  even 
although  at  the  time  of  concourse  the  pre 
Bcription  had  not  run ;  CarMidael,  July 
1719,  JTor.  p.  2677.  This  rule  holds  also 
wiUi  respect  to  the  shorter  prescriptions,  wher* 
the  debtor  is  dead.  But  where  the  debtor  is 
alive,  the  debt  seems  not  to  be  in  a  wotw 
condition  than  an  illiquid  debt,  which  may 
be  instantly  liquidated  by  reference  to  oath ; 
Beies  Com.  ib.  p.  128.  7.  Where  the  con- 
course is  made  by  the  debtor  acquiring 
right  to  a  debt  due  by  his  creditor,  com- 
pensation is  not  admitted,  either  where  tha 
acquirer  is  presumed  to  have  had  a  bad 
intention,  or  where  the  compensation,  if  sus- 
tained, would  void  the  diligence  of  third 
parties.  Thus,  a  factor  who  is  sued  by  bis 
constituent  for  intromissions  cannot  plead 
compensation  upon  a  debt  due  by  the  consti- 
tuent, to  which  the  factor  has  acquired  right, 
after  receiving  the  rents  sued  for.  Nor  can 
the  debtor  of  a  deceased  person  who,  after 
his  creditor's  death,  has  acquired  right  to  a 
debt  due  by  the  deceased,  plead  compensation 
on  such  debt  in  a  qneetion  with  the  creditors 
of  the  defunct;  Ersk.  ib.  §  18.  Nor,  indeed, 
can  compensation  be  pleaded  in  any  case  on 
a  debt  which  has  been  acquired  mala  fide  to 
gain  any  undue  advantage ;  BdTa  Com.  ib. 
p.  130.  8.  Compensation  may  be  pleaded 
not  only  by  the  principal  debtor,  but  by  any 
one  having  an  interest,  as  by  a  cautioner,  or 
by  a  competing  creditor  who  has  an  interest 
to  enlarge  the  fund  for  division,  byextingnish- 
ing  the  debt  of  one  of  the  claimants ;  £eWM 
Com.  ib.  p.  131.  By  the  act  1592,  c.  141, 
if  compensation  has  not  been  pleaded  by  way 
of  exception  in  the  course  of  an  action,  it 
cannot  be  pleaded  after  decree,  either  by  way 
of  suspension  or  reduction.  But  if  it  has 
been  pleaded,  and  unjustly  repelled,  it  may 
be  again  insisted  on,  either  in  a  suspension  or  & 
reduction,  where  these  forms  of  process  are  not 
otherwise  incompetent.  Decrees  in  absence, 
whether  of  inferior  judges  or  of  the  Coort  of 
Session,  are  held  to  be  decrees  in  the  sensa  of 
the  statute  ;  although  Erskine  seems  to  think 
that,  as  the  act  of  regulations  1672,  c  16, 
provides,  that  all  defences  competent  in  law- 
may  be  pleaded  against  a  decree  in  abaanoa. 
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ID  the  tame  muner  m  if  there  had  beeti  do 
decree ;  so  Uie  defence  of  compenutioD  ought 
in  BO  cue  to  be  ezclnded  by  sack  ft  decree ; 
Sni.  ib.  $  19.  But  where  the  decree  in 
abaeoee  hu  followed  upon  &  summoue  aguuBi 
one  of  manj  debtors  included  in  the  same 
ramnioiu,  Uiis  hu  been  held  a  sufficient 
ipeeialtj  to  allow  compensatioa  to  be  pleaded 
in  a  SQipension ;  Corbet,  20th  March  1707, 
Jfor.  p.  2642  ;  A.  v.  B.,  25th  Feb.  1747, 
Mar.  p.  2646.  So  also  where  the  de- 
cree* bare  been  set  aside  on  some  legal 
nuUit;,  or  the  charge  has  been  turned  into  a 
libel,  compensation  is  still  pleadable ;  Wright, 
25th  July  1676,  Jfor.  p.  2640.  Neither  do 
buon  decrees,  nor  sumniary  decrees  on  i 
cUnw  of  r^istration,  exclude  compensation 
Awt.  B.  i.  tit.  24,  §  6,  par  27.  But  it  has 
beenfound  that,  after  a  decree  of  furthcoming, 
compensation  cannot  be  pleaded  by  way  of 
u^Dsion  by  an  arrestee  against  the  arrester 
in  adebt  due  to  the  arrestee  by  the  common 
debtor,  although  the  decree  of  forthcoming 
vu  prononnced  in  absence  of  the  arrestee  ; 
Cmmnffltame,  Slevauon,  and  Company,  17th 
Jio.  1S09,  Foe.  Coll.  This  decision,  however, 
teems  to  hare  proceeded  chiefly  on  the  ground, 
that  the  decree  of  furthcoming  operated  as  a 
tramfer  of  the  debt  to  the  arrester,  who  was 
entitled  to  trust  to  his  arrestment  and  furth- 
coming. When  a  pursner  is  creditor  to  a 
defender  by  a  separate  debt  not  included  in 
the  libel,  he  may  elide  the  defender's  plea  of 
compensation  by  pleading  recotnpen&ation  on 
the  separate  debt.  The  rules  applicable  to 
recompenutiou  and  to  compensation  are  the 
ume ;  and  when  recompensation  is  pleaded, 
the  matter  generally  resdree  into  an  action 
of  count  and  reclconing  ;  Erik.  ib. 

Where  the  creditor  of  a  company  snes  for 
acompany's  debt, compensation  maybe  pleaded 
on  a  priiate  debt  due  by  the  creditor  to  one 
of  the  partners  of  the  company,  and  this 
may  be  done  whether  the  company  is  Mlvent 
or  insolvent,  in  existence  or  dissolved.  The 
resson  for  compensation  being  allowed  in 
■nch  a  case  is,  that  the  rights  of  payment 
and  compensation  are  commensurate,  and  that, 
■1  every  partner  of  a  company  is  liable  in 
the  payment  of  the  debts  of  a  company,  a 
debt  doe  by  a  partner  may  be  pleaded  ag&inat 
one  due  by  the  company.  The  leading  case 
m  this  subject  is  BogW*  Creditor*  v.  Bailantyiu, 
8lh  July  1793,  M.  2581.  In  that  caae  it 
wu  observed  by  a  majority  of  the  Court,  that 
IB  determining  the  question,  there  was  no 
oeeaaion  to  inquire  whether  the  company  was 
■dventor  iniolvent,  dissolved  or  not  dissolved, 
for  that  in  all  these  situations  the  same  rule 
woold  held ;  that  when  a  creditor  pursued  a 
company  for  payment,  he  could  not  prerent 
my  one  partner  from  standing  forward  and 
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discharging  the  debt,  although  out  of  his  own 
private  funds;  that,  on  tbe  otherhand,  a  credi- 
tor  had  it  in  his  power  to  demand  payment 
in  ((Aidittn  from  any  individual  partner  with- 
out discossiug  the  company ;  and  that,  aa 
every  partner,  therefore,  might  not  only  make 
an  ultroneons  offer,  but  might  even  be  com- 
pelled to  pay,  so  he  also  was  eutitled  to  plead 
compensation,  it  being  a  general  rule  that 
the  obligation  to  pay  alwap  implied  a  right 
to  compensate.  It  is  to  be  observed,  however, 
that  compensation  on  a  private  debt  due  to  a 
partner  can  only  be  pleaded  l^unst  a  com- 
pany's debt  with  consent  of  the  company;  but 
if  the  company  do  not  object,  it  isjuj  tertii  of 
the  creditor  to  do  so.  See  also  the  cases, 
Sam  y.  HaH  A  Bi4sett,  13th  Jane  1809  ; 
RuaeU  v.  M'Nab,  26th  May  1824,  3  S.  63, 
Jf.  B.,  41  ;  Salmon  v.  Padon,  17th  Dec  1824, 
3  S.  406,  N.£.  285.  See  also  n<mscn  r. 
Stevenson,  lOih  March  1855, 17  D.  739.  In 
this  last  case  it  was  observed,  "  When  a  pur- 
suer brings  an  action  against  a  company 
where  the  partners  are  liable  in  u^idutn  to 
the  creditor  for.all  the  sums  sued  for,  each 
is  a  debtor  individnally  for  the  whole 
sum.  The  creditor  has  every  partner  liable 
to  him  t'n  tolidum  for  the  whole  amount.  If  any 
individual  partner  has  a  debt  owing  to  him- 
self individually,  he  ie  entitled  to  plead  com- 
pensation, and  the  company  is  entitled,  with 
his  consent,  that  it  shall  be  so  applied.  Assig- 
nation is  not  necessary,  but  consent  of  the 
individual  is  necessary ;  and  he  must  concur 
in  the  application  of  his  individual  debt.  Bnt 
with  his  concurrence  the  company  is  entitled 
to  say,  '  Our  partner,  who  is  individually 
liable,  chooses  to  pay  off  our  debt  in  this  man- 
ner, and  we  apply  his  debt  in  that  way :'  that 
is  the  principle  upon  which  the  former  de- 
cisions proceed." 

The  doctrine  above  laid  down,  being  that 
established  by  the  case  of  BoaU  v.  Ballantytu, 
is  strongly  controverted  by  Professor  Bell  in 
his  Commentaries,  vol.  2,  p.  664.  In  the 
fourth  edition  of  his  Prineiplci  of  the  Law  of 
Scotland  he  states  the  doctrine  in  a  very 
qualified  manner.  "  It  may  be  doubted,"  he 
observes,  "  whether  a  company  called  upon  to 
pay  a  debt  to  one  who  is  creditor  of  a  partner 
may  not  arrange  with  that  partner  to  enable 
them  to  satisfy  the  debt,  by  assigning  his  debt 
to  the  company,  eo  as  to  make  a  concourse." 
He  adds,  however,  "  such  arrangement  can- 
not be  made  after  bankruptcy."  It  is  thought, 
however,  that  no  assignation  by  the  partner 
to  a  company  of  a  debt  due  to  him  by  the 
company's  creditor  is  necessary;  and  that  the 
true  principle  is,  that  the  partner,  with  the 
company's  consent,  may  stand  forward  and 
compensate  the  debt  due  by  the  company  by 
a  debt  due  to  himseli^  on  the  ground  that  he 
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hlmBeir,  as  an  individual,  ia  pemiially  liable 
in  paymeut  of  the  company  debt. 

ProfeBBor  Uore,  too,  in  Iii«  notes  on  Lord 
Stair's  InBtitutions,  objects  to  the  doctrine 
above  laid  down,  andobaerveB, "  Wherea  cotn- 
piuiy  happens  to  be  solvent  and  able  to  pay  its 
debts  from  its  own  proper  funds,  can  any  of 
tbe  indiridnal  partoers  who  has  a  debt  owing 
to  him  by  a  creditor  of  the  company,  step  tor- 
ward,  and,  by  setting  off  such  debt  against  the 
claim  of  the  company's  creditor,  obtain  a  pre- 
ference over  all  the  other  creditors  of  his 
debtor }  It  is  extremely  difficult  to  hold  this 
doctrine,  which,  in  truth,  resolves  into  this — 
that  the  partner  of  a  company  is  entitled  to 
set  off  a  debt  due  to  him  against  a  claim  of 
which  he  personally  and  individually  has  no 
right  to  demand  payment.  The  mere  circum- 
stance of  being  a  partner  of  the  company 
would,  according  to  this  doctriae,  operate  as 
an  assignment  in  his  favour  of  the  claims 
which  any  of  his  private  debtors  may  have 
^lainst  the  company."  In  the  first  portion 
of  the  passage  here  cited,  the  doctrine  in  ques- 
tion is  clearly  stated.  There  is  some  confu- 
sion, however,  in  the  statement  as  to  wliat  the 
doctrine  resolves  itself  into,  when  it  is  stated 
"  that  it  resolves  into  this,  that  a  partner  of 
a  company  is  entitled  to  set  off  a  debt  due  to 
him  against  a  claim  of  lehich  Jte  hat  no  right  to 
demaad  pt^vunt,"  No  party,  however,  can 
have  a  right  to  demand  payment  of  a  claim 
against  which  he  pleads  compeosstion.  Al- 
though, however,  he  has  no  right  to  demand 
payment  of  such  a  claim,  he  is  under  an  obli- 
gation to  make  payment  of  it ;  and  this  is  the 
principle  on  which  the  doctrine  in  question 
IS  based.  Neither  can  it  be  said  that,  accord- 
ing to  that  doctrine,  "  the  mere  circumstance 
of  a  person  being  tJie  partner  of  a  company 
would  operate  ss  an  assignment  in  bis  favour 
of  the  claims  which  any  of  his  private  debtors 
might  have  against  the  company."  This  would 
be  to  entitle  the  partner  of  a  company  t«  com- 
pensate a  debt  due  by  him  to  the  company 
with  debts  due  to  the  company  by  parties  in- 
debted to  him.  This,  however,  is  by  no  means 
the  doctrine  in  question,  which  is  this^that 
the  circumstance  of  the  creditor  of  a  company 
being  a  debtor  of  a  partner  of  a  company 
operates  as  an  assignment  in  favour  of  the 
eompany  of  the  debt  due  by  its  creditor  to  the 
partner. 

Although,  however,  a  company  may  plead 
compensation  against  a  company's  debt  on  a 
debt  due  to  one  of  its  partners  by  the  com- 
pany's creditor,  the  converse  does  not  hold, 
that  a  company's  debtor  can  compensate  a 
company's  debt  by  a  private  debt  dae  to  him 
by  a  partner  of  the  company.  See  the  coses 
.Vomwn  V.  ffunbr,  Dec  6,  1822,  2  S,  68, 
N.  E.  26 ;  Ken  r.  Scott,  July  3,  1823,  2  S, 
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447,  N.  E.,  400 ;  Tfum  v.  North  Britith  Bani, 
Nov.  23  1850,  13  D.  134.  Professor  More 
thinks  that  the  same  principle  should  regulate 
both  cases.  He  observes,  "  It  is  quite  fixed 
that  the  debtor  of  a  company  when  sued  for  ft 
debt  owing  byhim,  cannot  set  off  or  compensate 
any  claim  which  he  may  have  against  one  of 
the  partners  as  an  individoal ;  and  how  the 
converse  of  this  can  be  supported  upon  princi- 
ple is  not  BO  clear."  The  two  cases,  however, 
are  very  different.  Where  a  company  pleads 
compensation  on  a  debt  due  to  a  partner,  the 
partner  in  right  of  the  debt  is  himself  per- 
sonally liable  for  the  company's  debt;  and, 
being  so  liable,  the  company's  creditor  might, 
if  he  pleased,  proceed  at  once  against  the 
partner  and  not  against  the  company.  Where, 
again,  a  company's  debtor  pleads  compensa- 
tion against  a  company's  debt  on  a  private 
debt  due  to  him  by  a  partner  of  the  company, 
compensation  is  incompetent,  because  there  is 
DO  conairtus  delnti  et  cnditi,  on  the  aimple 
ground,  that  although  each  partner  of  »  com- 
pany is  personally  liable  for  a  company's  debt, 
a  company  is  not  liable  for  the  debts  of  any 
of  its  partners. 

Two  other  cases  still  require  to  be  consi- 
dered. Although  a  company's  debtor  cannot 
compensate  a  company's  debt  with  a  debt  doe 
by  a  partner,  a  company's  creditor  m&y  com- 
pensate a  debt  due  to  a  partner  with  a  con- 
pany's  debt ;  and  this,  on  the  same  principle 
that  a  company  may  compensate  a  company's 
debt  with  a  debt  due  to  a  partner,  the  prin- 
ciple in  both  cases  being,  that  a  partner  is 
individually  liable  for  the  company's  debt. 
In  the  case  now  supposed,  of  a  company's 
creditor  compensating  a  debt  due  to  a  partner 
with  a  company's  debt,  it  is  clear  that  the 
company's  creditor  might  sue  the  partner  who 
is  his  creditor  for  the  company's  debt.  It 
therefore  follows,  that  the  debt  due  by  the 
company  may  compensate  the  debt  due  to  the 
partner.  The  case  of  Hotehkit  v.  Rogai  Bank  of 
Scotland,¥e)i.  23,1797,  Jf.  2673,  and  affirmed 
in  the  House  of  Lords,  28th  Nov.  1787,  3 
Paton's  App.,  p.  618,  may  be  cited  in  sup- 
port of  this  proposition.  In  that  case  the 
plea  sustained  was  one  of  retention  and  not  ot 
compensation.  But  the  grounds  on  which 
tbese  two  pleas  are  competent  to  be  pleaded 
are  the  same.  In  that  case  the  Royal  Bank 
of  Scotland  was  sued  by  the  trustee  for  the 
creditors  of  a  shareholder  of  the  bank  for  the 
transference  of  bonk  stock  belonging  to  the 
bankrupt.  The  bankrupt  was  a  partner  of  a 
company  which  was  indebted  to  the  bank,  and 
the  bank  claimed  retention  of  tbe  stock  in 
satisfaction  of  the  debt  due  by  the  company 
of  which  the  bankrupt  was  a  partner.  The 
plea  was  sustained  both  here  and  in  the  Uonse 
of  Lords. 
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Wbere,  again,  a  company's  debtor  miea  a 
pirtiMr,  the  partner  cannot  plead  coinpensa- 
tiaa  OQ  the  debt  due  hj  hU  creditor  to  the 
c«inpu; ;  and  on  tbis  principle,  that  slthougli 
ipvtoer  it  penonally  liable  for  all  tbe  com- 
poft  debts,  be  is  not,  as  an  individual,  in 
riglit  of  the  debts  due  to  tbe  company.  There 
it  therefore  no  eonewtux  dd>iii  et  crediti.  The 
tonpu;,  it  is  true,  may  asai^  tbe  company'a 
debt  to  the  partner,  who  may  then  plead  com- 
penaalion  npon  it,  but  he  cannot  do  so  with- 
out a  tnnsferenco  of  the  debt  in  bis  favour  ; 
ud  ineh  tranaference  could  only  he  effectual 
fwUw  parpoae  of  enabling  the  partner  to 
plesd  compensation  if  made  before  the  bank- 
ruple;  of  his  creditor.  There  is  no  case,  it  is 
tboaght,  giving  rise  to  tbe  point  last  consider- 
ed, bnt  it  appears  to  be  easily  resolvable  on 
principle. 

There  are  tims/our  cases  in  which  the  plea 
«f  eompeuation  may  arise  with  reference  to 
conpaDy  debts,  and  debts  due  to  or  by  part- 
Hre.  The  _fint  ease  is,  where  a  company's 
creditor  sues  a  company,  and  is  met  with  the 
pies  of  compensation  on  a  debt  due  by  him  to 
s  partner.  The  iiamd  case  is,  where  a  oom- 
puiy's  debtor  ia  sued  by  a  company,  and  meets 
llig  elsim  by  pleading  compensation  on  a  debt 
dm  to  him  by  a  partner.  The  third  case  is, 
•here  a  partner  sues  a  company's  creditor  for 
a  private  debt,  and  is  met  by  the  latter  plead- 
ing compensation  on  a  debt  due  to  him  by  the 
cDinpsoy.  The  fourth  case  is,  where  a  com- 
ptny's  debtor  soea  a  partner  for  a  private 
debt,  and  is  met  by  tbe  latter  pleading  com- 
pemation  on  a  debt  due  by  the  former  to  the 
eeopany.  Tbe  result  of  the  foregoing  in- 
jury shows  that  compensation  is  competent  in 
tliejirttand  dinJofthese  cases,  and  that  it  isnot 
competent  in  the  teemd  and  fourth.  See,  on 
tbe  subject  of  Compensation,  Stair,  B.  i.  tit 
18,  $  6,  ef  teq. ;  Mor^i  Note*,  cxxviii. ;  Erik, 
B.  iii.  tit.  4,  §  1 1  ;  Bant.  B.  i.  tit.  24,  §  4  ; 
Bdlt  Com.  vol.  ii.  p.  124,  664,  Sth  edit. ; 
B^*  Priue.  §  572,  et  teq. ;  Thomoa  on  BiUt, 
pp.  334-38,  B34-54 ;  Karnes'  Prine.  of  Equity 
(1825),  7,  268.    See  also  RektUion. 

Cooipcauatio  Iiijiirianiin.  Tbe  plea  of 
tmpauatio  mfwiarwu  is  most  frequently  met 
*ith  u  a  defence  i^inrt  actions  of  damages 
tor  ilaader  or  defamation.  This  plea,  how- 
ever, is  not  properly  a  bar  to  the  action,  but 
of  the  nature  of  a  set-off  or  counter-claim, 
which  exttngaishes  or  modifies  tbe  pursuer's 
claim.  The  mutual  ii^uries  thus  to  be  set  off 
sgainit  each  other  must  be,  generally  speak- 
ing, ujnries  of  the  same  kind.  Thus,  a  claim 
•r  damages  for  defamation  could  not  be  suc- 
naBfolly  met  by  an  ontstooding  counter-claim 
ef  damage*  for  a  former  Bssault;  the  defend- 
er'i  remedy  there  being  obviously  a  separate 
actioB  of  damages      On  tbe  other  hand,  a 
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claim  of  damages  for  a  libel  in  a  newspaper, 
or  in  judicial  pleadings,  may  be  met  and  ex- 
tinguished by  a  counter-claim  for  cotempo- 
raneouB  defamation  of  the  same  character, 
conveyed  through  the  same  or  a  similar 
medium.  A  good  deal  of  judicial  discussion 
has  occurred  on  the  question,  whether  or  not 
a  counter-action  at  the  instance  of  the  defend- 
er is  necessary,  in  order  efTectually  to  raise 
this  plea  ;  audit  is  not,  perhaps,  very  easy  to 
reconcile  the  authorities  and  judicial  dicta  on 
this  point.  It  has  been  said,  that  the  plea  "  is 
allowed  without  any  separate  action,  where 
the  injuries  are  of  the  same  kind  "  (per  Lord 
Qillies,  in  Giichriil  v.  Demp»t«r,  infra)  ;  but 
more  recently,  the  leaoing  of  judicial  autho- 
rity has  been  in  favour  of  a  separate  action. 
This  n)uch,however,seeinscertain,  tbatwith- 
outaseparateactioa,adefender,inhis  defences, 
and  at  the  trial,  may  found  on  concomitant 
injuries  of  the  same  kind  inflicted  on  him  by 
the  pursuer,  and  this  not  only  as  part  of  tbe 
re»  getta,  but  as  justifying  the  injury  com- 

Slained  of,  and  extinguishing  the  claim  of 
amages  on  that  account.  Recompensation, 
however,  cannot  be  proved,  since  that  plea,  if 
well  founded,  ought  to  have  formed  part  of 
tbe  pursuer's  direct  claim.  And  in  one  case, 
where  the  defence  of  eompentatio  injurianm 
had  been  sustained,  and  one  shilling  only  of 
damages  given,  the  Court  refused  to  give  tbe 
pursuer  his  costs,  holding  that  the  jury  must 
ho  presumed  to  have  haJancod  accounts  be- 
tween the  parties,  and  found  them  equally 
wrong.  Gildtritt  v,  Dempster,  lOtb  Sept. 
1823,  3  Murray,  368 ;  and  Borthwicet  Law  of 
Libd,  App.  433.  See  also  Godard,  4tfa  Nov. 
1816,  1  Murran,  156  ;  Edviardt,  23d  Dec. 
1823,  and  6th  Feb.  and  24th  June  1824,  3 
Marrai/,  369,  et  ttq. ;  Borthwick  on  Libd,  279, 
et  itq.,  and  authoritiet  there  cited;  Shau^e 
Digett,  Maefarlan^s  Practice,  pp.  223,  288. 
As  to  compensatio  injuriarvm,  considered  as  a 
defence  against  an  action  of  divorce  on  the 
bead  of  adultery,  see  Reeriminalion. 

Competent  and  Omitted.  Those  pleas  which 
might  have  been  maintained  in  the  course  of 
a  suit,  bnt  which  have  not  been  stated,  are 
said  technically  to  be  competent  and  omitted. 
By  the  stat.  1672,  c.  16,  {  19,  H  is  enacted, 
"  that  decreets  in  foro  eontradictorio  before 
tbe  Lords  of  Session  be  not  again  suspended 
upon  reasonscompetent  to  have  been  proponed, 
or  which  were  repelled  in  the  former  decreet." 
Bnt  a  final  decree  in  foro  of  the  Court  of 
Session  may  be  suspended  or  reduced  when 
it  labours  under  essential  nullities;  e.g.,  where 
it  is  ultra  petita,  or  disconform  to  its  warrants, 
or  where  there  is  an  error  eeicvii,  Ac,  And, 
in  tbe  opinion  of  our  greatest  law  authorities, 
the  Court  of  Session  may  also  reduce  their 
own  decrees  upon  tbe  emerging  of  any  new 
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fact,  or  written  voncher,  aot  formerly  pleaded 
upon,  provided  it  appears  that  each  foot 
or  document  wsa  notVnowD  to  the  party  be- 
fore decree,  and  wilfully  omitted,  in  order  to 
protract  the  litigation;  jS'tntV,  B.  iv.  tit.  1,  §44, 
SO,  et  uq.;  Enk.  B.  iv.  tit.  3,  §  3.  The  rule 
as  to  plena  competent  and  omitted  ia  not  ef- 
fectual agaiost  a  minor,  although,  if  the  plea 
haa  been  proponed  for  the  minor,  and  repelled, 
he  cannot  open  up  the  decree ;  preliminary 
objections  to  the  form  of  action  and  citation 
must  be  taVen  m  limine,  otherwiu  they  can- 
not he  beard  afterwards.  After  arecord  has 
been  once  closed,  new  facts  will  be  allowed  to 
be  brought  forward  before  decree,  provided 
they  have  occurred  sinc«  tbe  closing,  or,  if 
they  existed  before,  provided  they  had  only 
JBst  reached  tbe  knowledge  of  the  party,  ru 
wmter  venienUs  ad  notitian. 

The  plea  of  competent  and  omitted  has  no 
place  against  a  pursuer.  If  he  sne  on  tbe 
same  media  amcladendi,  be  will  be  met  with 
the  plea  of  ns  judicata.  If  the  media  eon- 
clttdmdi  are  different,  the  plea  of  competent 
u  inadmissible.  See  Stair,  iv.  40, 16 ;  Bank- 
ton,  i.  10,  217.  See  also  Maedonald  v.  Mac- 
doruM,  26th  May  1840,  2  J).  889,  1  BeU's 
Appealt,  819.  See  on  the  subject  of  tbe  article 
Stair,  iv.  1,  44,  60,  el  seg.;  also  Slair,  ut 
«ipra,J  44;  Ertk.  Princ.  12tb  edit.  491; 
Bank,  B.  i.  tit.  36,  §  16,  et  eeq.;  Belt's  Com. 
vol.  ii.  p.  279,  5th  edit. ;  Beies  Princ.  4th 
edit.  2346  ;  Shand'i  Prae.  314,  652. 

Competition.  A  competition,  generally 
speaking,  takes  place  wherever  two  or  more 
persons  are  claimants  for  the  same  right,  or 
on  tbe  same  fiind  ;  but,  in  the  technical  lan- 
guor of  the  Scotch  law,  tbe  term  is  most  fre- 
quently applied  to  those  contests  which  arise 
on  bankruptcy  between  creditors,  claiming  ir 
virtue  of  their  respective  securities  or  dili- 
gences. In  all  competitions  of  real  rights  or 
of  real  diligences,  the  preference  depends 
general  upon  priority  of  registration  ;  and, 
personal  rights,  the  general  rule  is,  that  pri- 
ority of  diligence,  not  of  obligation,  determines 
the  preference.  But  these  general  rules  have 
been  considerably  modified  by  the  various 
bankrupt  statutes,  one  object  of  which  has 
been  to  equalize  diligences  used,  or  secnrities 
granted,  within  a  certain  period  of  bankruptcy. 
Tho  rules  according  to  which  the  preference 
of  rights  and  diligences  ia  determined  will 
be  explained  in  the  separate  articles  in  which 
those  rights  and  diligences  are  treated  of.  Tbe 
chief  processes  of  competition — that  is,  those 
processes  in  which  tbe  competing  rights  or 
claims  are  usually  determined — are  the  pro- 
cesses of  multiplepoinding,  ranking  and  sale, 
and  mercantile  sequestration  under  the  bank- 
rnpt  statute.  Erdc.  Princ.  12th  edit. ;  Beil't 
Prine.  4th  edit.  art.  2262,  et  ttq.;  Kamee' 
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Princ  o/Eputy  (1825).  See  SatHu.  Adju- 
dicatioit.  Inhibiticn.  Attignation.  Arrest- 
ment.  Preference.  Poinding.  Bankrupt.  Muiti- 
piepoinding. 

Competitioii  of  Srisrea,  See  Service  of  an 
Heir. 

Complaint,     See  Petition  and  Complaint. 

CompUiiit,  Bnmnury.  See  SunmaryAp- 
plieationt. 

Completing  an  A^jndicatioiL  An  adjudi- 
cation may  be  completed  for  different  purpoaea. 
It  may  be  completed  in  order  to  enable 
it  to  compete  with  other  heritable  rights,  in 
which  case  it  most  be  completed  by  charter 
of  adjudication  and  sasine  ;  or  it  may  be  com- 
pleted, to  tbe  effect  of  rendering  it  the  firat 
effectual  acljudication,  under  the  statute  Id 
and  20  Vie.  c.  91,  §  6,  1616.  See  Efeetuai 
At^udieation. 

CompMition  by  a  Baakrapt.  The  credit- 
ors of  an  insolvent  person  are  said  to  accept 
of  a  composition  when  tliey  agree  to  give  him 
a  discharge  in  full,  on  his  paying  them  a  part, 
instead  of  the  whole,  of  the  debt  he  owes  them. 
Extrajudicial  agreements  of  this  kind  may  be 
entered  into,  either  with  a  single  creditor,  or 
with  the  whole  creditors.  In  the  former  case, 
tbe  agreement  will  be  valid,  whatever  may  be 
the  consideration  agreed  upon  between  the 
creditor  and  the  debtor.  Where  the  agree- 
ment b  entered  into  with  tbe  whole  creditors, 
it  is  a  mutual  contract  proceeding  on  two  im- 
plied conditions ;  tbe  one  that  all  tbe  credit- 
ors are  dealt  with  equally ;  the  other,  that 
all  shall  concur,  and  that  no  one  shall  be 
bound,  unless  all  are  bonnd.  The  proper 
evidence  of  an  agreement  of  this  kind  is  a 
regular  deed  on  stamped  paper,  altbongb  leas 
formal  evidence,  particularly  where  followed 
by  payments,  or  rei  intenrenivt,  may  bind  tbe 
parties.  It  would  seem,  indeed,  that  such 
contracts  are  within  tbe  privileges  conceded 
to  writings  t'n  re  mercatoria,  and  do  not  require 
to  be  either  holograph  or  tested ;  B^t  Com, 
vol.  ii.  pp.  466,  504,  6th  edit. ;  Tail  on  Evi- 
dence, 120  ;  Dickson  on  Evidence.  In  extr^u- 
dicial  arrangements  for  settling  by  compoei- 
tion,  no  creditor  can  be  required  to  accept  tbe 
composition  offered  unless  he  pleases. 

By  the  bankrupt  stotnte,  19  &  20  Vict.,  c. 
79,  §  137,  an  offer  of  composition  may  bo 
made  by  a  bankrupt  or  bis  friends,  or,  in  case 
of  his  decease,  by  his  successors,  and  in  case 
of  a  company  by  one  or  more  of  the  partners 
thereof,  on  the  whole  of  bis  debts,  with  se- 
curity for  payment  of  the  same,  at  the  meeting 
for  the  election  of  a  trustee.  If  a  majority 
of  the  creditors  in  number,  and  nine-tenths 
in  value,  present  at  the  meeting,  sball  resolve 
that  the  offer  and  security  should  be  enter- 
tained for  consideration,  a  meeting  most  bo 
called  by  the  trustee,  to  be  held  a&r  the  ex- 
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uninfttion  of  the  bankrupt,  to  consider  the 
offer;  and  if  the  same  majority  of  the  creditors 
present  ahall  resolve  to  accept  tbe  offer,  abond 
of  caation  most  be  lodged  with  the  trustee, 
and  a  report  of  the  resolntion,  along  with  the 
bond,  is  transmitted  to  the  Bill-Chamber  clerk, 
or  Sheriff-clerk,  in  order  thst  tho  approval  of 
the  Lord  Ordinary  or  Sheriffmay  be  obtained, 
and  if  approved  of  by  blm  after  hearing  op- 
posing creditors,  a  deliverance  to  that  effect 
is  pronounced  by  him.  An  offer  of  composi- 
tion may  also  be  made  at  the  meeting  held 
afler  the  examination  of  the  bankrupt,  or  any 
snbeequent  meeting.  On  a  deliverance  ap- 
proving of  the  composition  being  proDounced, 
aadonthehaDkn)ptmakingadec]aratioD,or,)f 
required  by  the  trustee  or  any  creditor,  an  oath 
before  the  Lord  Ordinary  or  Sheriff,  that  he 
has  made  a  full  and  fair  surrender  of  his  estate, 
and  basnot  granted  orpromisedanypreference 
orseeurity.or  made  or  promised  anypayment, 
or  entered  into  any  secret  or  collusive  agree- 
ment or  transaction  to  obtain  the  concurrence 
of  any  creditor  to  this  offer  and  security,  the 
Lord  Ordinary  or  Sheriff  prononnces  a  deliver- 
ance discharging  the  bankrupt  of  all  debts 
and  obligations  for  which  he  was  liable  at 
tfae  date  of  his  sequestration.  All  prefer- 
ences, payments,  and  collusive  agreements  for 
concurring  in  a  discharge  are  void,  and  a 
colluding  creditor  who  has  obtained  any  pre- 
ference or  payment  is  liable  in  the  loss  of 
double  the  valne  or  amount  of  the  preference 
or  payment  obtained,  and  also  in  the  loss  of 
the  amount  of  the  debt  due  to  bim  by  tbe 
bankrupt ;  these  amounts  to  be  divided  among 
the  other  creditors  of  the  bankrupt. 

If  the  bankrupt  and  his  cautioners  fail  to 
pay  the  composition,  the  auctioners  will  be 
entitled  to  rank  upon  the  bankrupt  for  tbe 
whole  original  debt,  and  on  the  cautioners, 
for  the  amount  of  the  composition.  But  the 
teqaestration  will  not  be  held  to  revive  on 
inch  failure ;  although,  in  competition  with 
new  creditors,  the  old  creditors  will  be  entitled 
to  rank  for  their  whole  debt,  deducting  only 
what  they  have  received  from  the  bankrupt 
or  his  cautioners,  as  if  it  bad  been  a  mere 
payment  to  account.  It  would  appear,  how- 
ever, that,  in  the  event  of  a  second  bankruptcy, 
where  payment  of  the  composition  to  the 
creditors  under  tbe  first  has  been  delayed  only 
for  a  short  time,  the  cautioners  or  the  new 
creditors  may  tender  the  stipulated  composi- 
tion, and  BO  exclude  tbe  first  set  of  creditors 
from  farther  competition.  BtU's  Com,  vol.  ii. 
p.  472,  et  seq.  5th  edit.  See  in  general,  on 
the  subject  of  Compositions,  BeU't  Com.\  ibid. 
p.  454,  et.  uq. ;  Bde$  Prine.  4th  edit.,  art. 
2439  ;  Thomion  on  BOU,  p.  575-80. 

Compositiion  to  a  Superior ;  is  tbe  name 
giren  to  the  entry-money  paid  to  the  snpeiior 
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by  a  lingular  successor.  The  amount  of  thii 
composition  is  sometimes  fixed,  or  taxed,  as  it 
is  termed,  in  tbe  original  charter ;  but  where 
that  is  not  the  case,  the  superior  is  legally 
entitledtodemandayear'srent  of  theiubject. 
The  superior's  right  to  this  exaction  is  found- 
ed on  the  acta  1469,  c.  37,  1669,  c.  18,  and 
:,  c.  17,  by  which  superiors  are  bound  to 
enter  appraisers,  adjudgers,  and  pnrchasera 
at  judicial  sales,  on  payment  of  a  year's  rent. 
There  was  formerly  no  direct  mode  of  com- 
pelling a  superior  to  enter  a  Tolnntary  pnr^ 
chaser  ;  but  as  this  might  always  have  been 
accomplished  indirectly,  under  those  statutes, 
by  means  of  adjudication  on  a  trust-bond  or 
hill,  the  practice  prevailed  of  entering  pur- 
chasers by  private  consent,  for  the  same 
composition  which  was  legally  exigible  from 
adjudgers ;  and  the  stat.  20  Geo.  II.,  c.  50, 
by  providing,  that  hein  or  purchasers  may 
force  an  entry  from  tbe  superior  on  pnyment 
to  him  of  such  fees  or  casualties  "  as  he  is  by 
law  entitled  to  receive  upon  the  entry  of  such 
heir  or  purchaser,"  is  held  to  have  placed 
purchasers  and  adjudgers  in  tbe  same  situation 
with  respect  to  entry-money.     By  the  present 

firactice,  in  settling  the  composition  for  asingn- 
ar  successor,  the  following  rules  seem  to  be 
fixed  t — 1.  In  the  case  of  a  land  estate,  the 
superior  is  entitled  to  a  year's  rent,  as  the 
lands  are  let  to  tenants,  under  deduction  of 
feu-duties,  public  burdens,  and  annnal  bur- 
dens imposed  with  the  superior's  consent. 
2.  In  the  case  of  honses  built  in  a  village  on 
ground  fened,  the  same  rule  applies,  with  the 
additional  deduction  of  a  reaaouable  sum  for 
repairs  of  bouses,  or  other  perishable  sub- 
jects ;  Aitchism,  14th  Feb.  1775,  Fae.  CM., 
Mot.  p.  15,060;  Haileg,  ii.  612.  3.  Where 
tbe  vflssal  has  granted  a  sub-feu,  at  a  fair 
feu-duty,  and  not  for  an  elusory  payment,  or 
with  tbe  view  merely  of  defeating  the  supe- 
rior's right,  it  is  now  settled  that  the  pur- 
chaser or  adjudger  of  tbe  vassal's  right  is 
entitled  to  an  entry  on  payment  of  one  year's 
sub-feu-duty.  This  last  point  was  very  de- 
liberately decided  in  a  late  case  between  tbe 
Buperiorandavassal  who  bad  sub-feued ground 
on  which  part  of  the  New  Town  of  Bdioburgh 
is  built  The  superior  demanded  a  full  year's 
rent  of  the  houses  built  by  the  suh-fenars ; 
but  the  Court  held  that  tbe  vassal's  singular 
successors  were  entitled  to  an  entry  on  paying 
one  year's  sub-fen  duty,  that  being  a  year's 
rent  of  the  subject  to  which  the  singular 
successors  were  to  acquire  right ;  Codibvm 
Rou  V.  Berioet  Hospital,  6th  June  1815, 
Fac  CM. ;  affirmed  on  appeal .  See  Rots,  L.  G. 
voL  ii.  p.  193.  In  strict  law,  the  composition 
by  an  a^udger  is  due  to  the  full  extent,  with- 
out regard  to  the  amount  of  tbe  debt  on  which 
the  diligence  is  led;  but,  a  ajuilaU,  it  if 
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freqaeDtlf  modified  belov  its  true  value ; 
BaiTd,  18th  July  1633,  Mor.  p.  15,054 ;  and 
wliere  the  adjudger  is  excluded  by  a  liferenter, 
ha  ia  not  bound  to  pay  the  composition  while 
the  liferent  subsists.  If  the  right  ai^udged 
be  ft  bare  superiority,  it  was  decided  long  ago 
that  a  year's  feu-duty  is  all  to  which  the  supe- 
rior is  entitled  as  compositioD,  because  the  feu- 
duty  is  the  only  rent  to  which  the  adjudger 
acquires  right  by  his  diligence  ;  Monkton, 
15th  Feb.  1634,  Mor.  p.  15,020.  Where  seve- 
ral adjudgers  charge  the  superior  to  enter 
them,  he  is  not  entitled  to  more  than 
year's  rent  for  the  whole,  for  all  of  their  rights 
make  hut  one  right  to  the  land  adjudged. 
Id  lands  holden  by  the  Crowa,  the  composi- 
tion payable  by  an  ai^udger  is  regulated,  not 
according  to  the  rent  of  the  lands,  but  by  a 
parcentage  on  the  amount  of  the  principal  sum 
adjudgedfor;  i^r^LB.  ii.tit.l2,§  24.  Where 
the  subject  adjudged  is  an  annualrent  holden 
base  of  the  debtor,  he  is  bound  to  receive  the 
adjudger  gratit.  In  like  manner,  magistrates 
of  royal  bui^hs,  being  merely  the  Crown's 
officer's,  are  bound  to  enter  adjudgers,  and 
even  voluntary  purchasers,  without  exacting 
any  compositioa ;  Bank.  B.  ii.  tit.  4,  §  32. 
It  was  once  found,  that  where  a  corporation 
had  adjudged,  the  superior  was  bound  either 
to  enter  the  corporation  as  his  vassal,  on  pay- 
ment of  the  usual  composition  of  a  year's  rent, 
or  to  pay  the  value  of  the  lands  adjudged ; 
Church  and  Bridge  viork  of  Aherdem,  11th 
Dec.  1712,  Mer.  p.  15,034;  Universitif  of 
OUugow,  24th  July  1713,  Jfw.  p.  9296  and 
15,075.  But  the  decision  in  the  last  of  these 
cases  was  reversed  on  appeal ;  and  it  has  been 
lately  hold  that  the  superior  is  not  bound  to 
receive  a  corporation  as  his  vassal ;  HUl,  17th 
Jan.  1615,  Fac.  Coll.  In  the  last  case,  the 
Court  did  not  dictate  any  particular  arrange- 
ment for  the  parties,  and  doubts  were  ex- 
pressed by  the  highest  authority  on  the  bench, 
as  to  whether  the  Court  had  the  power  to  com- 
pel the  superior  to  receive  a  corporation  on 
any  terms.  The  expedients  suggested  by  some 
of  the  judges  were,  either  the  entry  of  a  trus- 
tee for  behoof  of  the  corporation,  on  payment 
of  the  usual  composition,  or  an  entry  of  the 
corporation  itself,  with  a  provision  for  a  dupli- 
cation of  the  fen-duty  every  twenty-five  years. 
The  superior  is  bound  to  enter  an  heir  of 
entail,  who  is  likewise  heir  of  the  former  in- 
vestiture, for  a  mere  duplitando  of  the  feu- 
duty  ;  and  he  is  also  bound  to  enter  the  in- 
stitute, when  not  heir  of  line,  on  payment  of 
the  usual  composition  due  by  a  singular  suc- 
cessor ;  hut  it  b  not  held  to  be  settled  whether, 
when  the  heirs  of  entail  are  not  also  the  heirs 
of  the  former  investiture,  the  superior  is  en- 
titled to  a  year's  rent.  In  two  cases  in  which 
superiors  insisted  on  having  a  clause  inserted, 
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declaring  their  right  to  a  composition  of  a 
year's  rent  whenever  the  heir  of  entail  was 
□  ot  also  heir  of  line  to  the  last  vassal,  the 
Court  held  that  the  superior  is  not  entitled  to 
insert  such  a  clause,  but  that  he  may  insert 
a  reservation  of  his  right  to  make  the  claim 
when  the  separation  takes  place.  M'Keittie, 
4thJuIyl777,  if  or.  p.  15,053,  hni  App.  Supe- 
rior and  Vassal,  No.  2  ;  Dvie  o/Ar^U,  19th 
Nov.  1795,  Jtfw.  p.  15,068. 

Where  the  institute  or  any  heir  of  entail  has 
once  paid  a  composition  to  the  superior,  no 
second  composition  can  be  demanded  from  a 
subsequentbeirofentail,  on  the  ground  either 
that  he  is  nottheheirof  line  of  the  last  vassal, 
or  that  he  is  not  the  heir  of  the  former  investi- 
ture. The  principle  of  this  is,  that  on  payment 
of  a  single  composition,  a  superior  is  bound  to 
grant  a.  charter  in  favour  of  whatever  persons 
the  party  paying  the  composition  may  please  to 
name,  and  to  embody  in  the  charter,  if  re- 
quired, the  fetters  of  a  strict  entail;  and  the 
whole  persons  named  in  the  charter,  although 
strangers  in  blood  to  the  party  payiog  the 
composition,  or  to  each  other,  are  entitled, 

the  heirs  of  the  investiture,  to  obtain  an 
eutry  on  payment  of  the  casualty  of  relief. 
See  the  cases  of  Mackentie  v.  D«ke  (fArgyU,  as 
above  ;  also  Lockhart  v.  Denham,  10th  July 
1760,  M.  15,047  ;  and  StMif^  v.  Swart,  14lh 
Fob.  1842,  4  D.  684  ;  and  affirmed  in  the 
House  of  Lords,  4th  Sep.  1844.  See  also 
Rots,  L.  C,  vol.  ii.  p.  329,  e(  seq. 

Where  the  institute  of  an  entail  is  also  the 
heir  of  the  last  investiture,  but  the  entail 
comprehends  various  substitutes  who  do  not 
possess  that  character,  the  institute,  it  is 
thought,  is  entitled  to  be  entered  as  an  heir, 
on  payment  merely  of  the  casualty  of  relief ; 
but  it  is  also  thought  that  the  snperior  is 
entitled  to  the  insertion  of  a  clause  in  the 
charter  feudalizing  the  entail,  reserving  his 
right  to  claim  payment  of  a  composition 
from  a  party  ■claiming  an  entry  who  is  not 
the  heir  of  the  former  iavestiture;  but  on  such 
composition  being  once  paid  by  such  party, 
no  subsequent  compositiou,  itis  thought, would 
be  due.  This  appears  to  be  the  result  of  the 
combined  cases  of  Mackenzie  v.  Maekeniie,  and 
StiTlhig  V.  EwarL  See  on  the  subject  of  this 
article,  Siair,  B.  ii.  tit.  3,  §  41,  and  B.  ii.  tit. 
4,  §  32;  £r*t.  B.  ii.  tit  4,  §  11,  and  B.  ii. 
tit.  12,  §  24 ;  Bank.  B.  ii.  tit.  4,  §  11,  and  B. 
iii.  tit.  10,  §  15;  B^t  Com.  vol.  i.  p.  23; 
B^t  Princ.  art.  715,  et  tcq.  See  Entry  ^ 
Htirs. 

Compound  Intemt ;  is  never  allowed  on 
the  sum  in  the  original  obligation  or  agree- 
ment ;  but  it  is  common,  by  posterior  con- 
tracts, to  accumulate  interest,  and  make  it  & 
principal  bearing  interest :  and  interest  due 
in  terms  of  the  act  1621,  c  20,  if  decreet  awt 
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boroing  follow  tberenpon,  will  boar  ioterest. 
ADnnaJre&t  paid  by  a  cautioner  bears  inter- 
Mt  agaioat  the  priocipal  debtor,  since,  quoad 
him,  it  is  a  disbursement,  and  truly  a  prin- 
cipal lum.  In  some  cases  of  peculiar  hard- 
ship, though  not  coming  under  these  roles, 
compound  interest  has  been  allowed;  and, 
by  48  Geo.  III.,  c.  151,  $  19,  the  House  of 
Lords  is  empowered,  upon  hearing  appeals 
from  Scotland,  to  adjudge  the  payment  of  com- 
ponnd  interest  upon  the  sums  found  due,  if 
the  said  House  shall,  in  its  sound  discretion 
think  meet  so  to  do.  Stair,  B.  i.  t.  15,  §  8  ; 
Mor^t  Notts,  p.  Ixiix.  See  tbe  cases,  Jollv 
T.  M'NtiU,  28th  May  1829, 7  S.  656  j  M'Heill 
T.  M'HttO,  26th  May  1826,  4  S.  455 ;  in  the 
Hoitte  of  Lords,  22d  Dec  1830 ;  iW.iiS. 
455. 

Where  payment  of  a  debt  is  improperly 
withheld,  and  tbe  creditor  is  obliged  to  have 
recourse  to  an  action  to  enforce  payment,  in- 
terest on  the  arrears  of  interest  appears  to 
be  due  from  tbe  date  of  tbe  citation  in  the 
action.  The  principle  of  this  is,  that  at  the 
dat«  of  the  action  tbe  pursuer  claims  two 
sums — the  amount  of  the  principal  sum,  and 
also  the  amount  of  tbe  arrears  of  interest 
dne  on  that  sum.  The  debtor,  by  refusing 
payment  of  the  two  sums  claimed,  when  cited 
ID  the  summons  to  do  so,  renders  himself  lia- 
ble for  interest  on  both  the  sums.  See  on 
this  subject  the  case  of  Napier  y.  Gordon,  Ist 
D^  1829,  8  S.  149,  and  2lBt  Jan.  1830 ; 
S  S.  357,  and  io  the  House  of  Lords,  3d  Oct. 
1831 ;  A  W.  ti  S.  745.  See  also  the  case 
of  MaeUa*  r.  CampMJ,  15th  Feb.  1856, 18  D. 
609.     See  Inltretl.     AcMfaulate  Sum, 

CompOimdiilS^  Felony,  or  Theft-bote ;  in 
English  law.  is  where  a  party  robbed  not 
only  knows  the  felon,  but  also  takes  bis  goods 
again,  or  other  amends,  upon  agreement  not 
to  proseento.  It  is  a  misdemeanour  punished 
with  fine  and  imprisonment.  TomliHs  Diet. 
i.  t     See  Th^t-bote. 

Cranprising,  or  Apprising;  was  tbe  an- 
dent  form  of  diligence  used  for  attaching 
land  for  debt.  See  Adjudication.  Diligence. 
Apprising. 

CampromiH ;  in  English  law,  is  under- 
stood to  he  a  mutual  promise  of  parties  to 
submit  matters  in  dispute  to  arbitration.  In 
Scotland,  the  terms  submit  or  refer  are  gene- 
rally nsed ;  and  a  power  to  compromise  is 
understood  to  be  a  power  to  adjust  and  settle 
a  difference.  Conbtful  claims  connected  with 
a  sequestrated  estate  may  be  compromised  by 
the  trustee  and  a  majority  of  the  commission- 
en.  Mor^s  Nota  on  Stair,  p.  1  ;  Bdfs  Com. 
Tol.  ii.  p.  415,  5th  edit.  See  Commissionsri. 
ArbitnUion. 

Campnliioii*  Ads  done  or  rights  granted 
on  compulsion,  or  under  tbe  influence  of  force 
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and  fear,  gnch  as  wonld  shake  a  nan  of  or- 
dinary firmness  and  resolution,  are  reducible ; 
Ertk.B. iy.  tit.  1,  §  26.  See  Force  and  Fear. 
In  like  manner,  crimes  perpetrated  under 
constraint,  where  vit  major  and  imminent 
personal  danger  are  distinctly  proved ;  as, 
for  example,  where  a  person  has  been  found 
in  arms  against  government  during  a  rebel- 
lion,— or  acting  with  a  mob,  or  with  pirates, 
— or  even  engaged  in  some  minor  outrage, — 
where  the  continued  influence  of  superior 
force  can  be  proved,  it  will  be  a  sufficient  de- 
fence against  the  criminal  charge.  Bell's 
PHne.  §  12;  lUvst.  ib.;  Sume,  vol.  i.  p.  50. 

Compurgator ;  one  who  bears  testimony 
to  the  credibility  of  another.  Of  old,  a  man's 
credit,  in  courts  of  law,  depended  on  the 
opinion  which  his  neighbours  had  of  his  ve- 
racity ;  and  a  party  swearing  was  accompa- 
nied with  a  certain  number  of  his  neigh- 
bours to  attest  bis  credibility.     Tomlint,  h.  I, 

Computation  of  Time.  The  question 
whether  or  not  a  particular  period  of  time 
has  legally  expired,  may  have  very  important 
effects  on  the  rights  of  parties;  and  it  is 
therefore  of  importance  to  attend  to  the  rules 
by  which  time  is  computed.  The  following 
points  seem  to  be  fixed:  1.  Where  time  is 
computed  by  years,  as  in  the  prescriptions, 
the  years  will  be  reckoned  from  tbe  nominal 
day  in  one  year  to  the  same  nominal  day  in 
the  following  year.  Thus,  if  a  debt  be  pay- 
able on  tbe  15th  May  1800,  the  15th  May  1840 
will  be  the  last  day  of  tbe  long  prescription , 
and  an  interruption  on  that  day  will  be  effec- 
tual. Where  a  right  is  made  to  depend  upon 
tbe  expiration  of  a  single  year,  a  day  is  ge- 
nerally added  in  majerem  evidentiam;  hence 
the  expression  "  year  and  day ;"  and  tbe  run- 
ning of  any  part  of  tbe  additional  day  com- 
pletes the  period.  In  this  case,  the  brocard. 
Dies  ineeptus  pro  compUto  habetur,  is  applicable. 
Thus,  a  marriage  contracted  on  the  1st  Janu- 
ary 1800  will  be  held  to  have  subsisted  year 
and  day,  to  the  effect  of  giving  the  husband 
right  to  the  tocher,  if  the  wife  should  die  on 
the  morning  of  tbe  2d  January  1801 ;  Wad- 
dd,  25th  Feb.  1680,  Mor.  p.  3465.  In  reckon- 
ing the  year  and  day  for  the  jniH  passu  rank- 
ing of  adjudications,  if  the  first  adjudication 
were  dated  1st  February  1800,  an  adjudica- 
tion dated  2d  February  1801  would  have  the 
benefit  of  the  pari  passv  ranking;  Bangovr, 
26th  Jan.  1681,  Mor.  3467.  2.  In  computing 
by  days,  the  days  are  reckoned  from  midnight 
to  midnight.  Thus,  where  an  imprisoned 
debtor  applies  for  liberation  under  the  act  of 
grace,  the  ten  days  will  not  be  held  to  have 
expired  until  twelve  o'clock,  p.m.,  of  tbe  tenth 
day;  Blair,  lltb  Nov.  1704,  Jfor.  p.  3468  ; 
Hood,  Henderson,  d  Compani/,  14tb  Dec. 
1813,  Fac.  Coll.    Where  the  granter  of  a 


206 


CON 


deed  challenged  under  the  law  of  deathbed 
lived  for  flftj-nine  d»78  and  three  hours,  com- 
fiiteiddemomenlo  inmomentum,  afler  executing 
the  deed,  the  Court  held  the  deed  to  be  re- 
ducible, on  the  ground  that  the  law  requires 
the  grauter  to  have  lived  for  sixty  days,  with- 
out counting  the  day  on  which  the  deed  was 
executed ;  Ogihie,  10th,  Dec  1793,  Fac.  CoU., 
Mor.  p.  3336.  This  decision  was  affirmed  on 
appeal,  and  in  the  note  of  the  judgment  of 
the  Hoase  of  Lonls,  the  House  is  said  to  hare 
held,  that  if,  exclusive  of  the  day  of  execut- 
ing the  deed,  the  grauter  had  lived  until  the 
morning  of  the  sixtieth  day  aflor,  the  maxim. 
Diet  iftceptnt  pro  eompleto  habetw,  would  have 
applied  ;  and,  accordingly,  it  has  been  so  de- 
cided; Mitchell,  3d  Feb.  1801,  Fac.  Coll.  Mor. 
App.  voce  Deathbed,  No.  4,  On  the  same  prin- 
ciple, the  sixty  days  before  bankruptcy,  under 
the  act  1696,  §  5,  and  the  sequestration  sta- 
tutes, are  reckoned  backwards,  exclusive  of 
the  day  of  the  bankruptcy,  the  first  of  the 
Btity  days  commencing  from  the  midnight 
preceding  the  bankruptcy,  and  being  held  aa 
concluded  the  moment  the  sixtieth  day  be- 
gins; Bltn'tw,  21st  Jan.  1809,  Fae.  CoU.; 
Anderson,  2d  March  1813,  Fac.  CoU.  In 
citations,  and  in  computing  the  inducix  of 
diligence,  it  is  also  settled  that  the  action 
cannot  be  called,  or  a  hortiing  denounced, 
until  after  the  midnight  of  the  last  day  of 
the  citation  or  charge.  In  computing  the 
sixty  days  within  which  an  instrument  of 
sasine  had  to  be  recorded,  the  day  of  taking 
the  infeftment,  as  being  the  terminut  a  guo, 
was  not  counted,  and  registration  at  any  time 
on  the  sixtieth  day  after  that  was  effectual. 
BelFs  Com.  ii.  178;  Monfs  NoU>  to  Stair, 
pp.  cclvii.  and  ccciv. ;  Hunter's  Landlord 
and  Tenant,  Madxniie's  Obi.  on  Stat.  p. 
363. 

Conoealiiig  CrimM.  The  protection  of  a, 
criminal  ajter  the  commission  of  a  crime,  by 
concealing  him  from  justice,  knowing  his 
guilt,  is  a  distinct  offence,  which  may  be 
punished  arbitrarily ;  Sime,  274,  261. 
Where,  however,  the  protection  is  given  in 
consequence  of  an  agreement  entered  into 
be/ore  the  commission  of  the  crime,  such  con- 
cealment will  be  found  a  charge  against  the 
concealer  of  art  and  part  in  the  principal 
crime ;  Erst.  B.  4,  tit.  4.  S  13  ;  Aliion't  Prine. 
231.  See  Accessary.  Aeeonpliee.  Art  and 
Part. 

Concealment  of  Fr^nancy.  By  the  act 
1690,  c.  21,  concealmentof  pregnancy  autho- 
rized conviction  for  the  mnnler  of  the  child, 
if  it  was  amissing  or  found  dead.  But  by  49 
Geo.  III.,  c.  14,  it  is  enacted,  that  if  a  woman 
"shall  conceal  her  being  with  child  during 
the  whole  period  of  her  pregnancy,  and  shall 
not  call  for  or  make  use  of  help  or  assistance 
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in  the  birth ;  and  if  the  child  shall  be  found 
dead  or  be  amissing,  she  shall  be  imprisoned 
for  a  period  not  exceeding  two  years."  By 
the  tatter  statute,  the  concealment  is  not  held 
to  be  a  presumption  of  the  murder,  bnt  to  be 
itself  a  crime.  The  concealment  must  con- 
tinue down  to  the  death  of  the  child ;  for  the 
mother's  keeping  and  acknovledgiug  the 
child,  for  however  short  a  time,  will  render 
the  statute  inapplicable.  Premature  labour, 
shown  to  be  the«ause  of  the  child's  death,  is 
a  sufficient  defence ;  hut  the  burden  of  prov- 
ing it  lies  upon  the  panel.  This  is  the  only 
crime  in  which,  from  the  nature  of  the  ma- 
jor proposition,  there  can  be  no  accession; 
and  the  minor  consequently  need  not  contain 
the  charge  of  art  and  part ;  1 1  Sieinton's  Rep. 
572,  Disclosure  to  the  putative  father  is  a 
BufGcient  defence ;  0<dl,  1856,  2  Ireiae,  367- 
The  punishment  nsu  ally  awarded  is  from  three 
to  six,  and,  in  aggravated  cases,  from  nine  to 
eighteen  months'  imprisonment.  Mvme,  i. 
291,  H  ttq.;  BelCt  Notes,  p.  80;  Altsim's 
Prine.  153 ;  SumeH,  572  ;  Steele,  100.  See 
Chtid-Mwder. 

Conoloded  Caosea.  A  cause  is  said  to  be 
a  concluded  eanse  where  a  proof  has  been 
allowed,  and  the  term  for  proving  has  elapsed ; 
Shanes  Prat.  964.  In  the  older  practice  of 
the  Court  of  Session,  the  cause  was  then 
called  before  a  Lord  Ordinary  on  the  Acts ; 
the  proof  was  declared  to  be  concluded,  and 
a  state  of  the  process  was  prepared  by  the 
assistant  to  the  Inner-House  clerk,  under  the 
authority  of  the  Lord  Ordinary  on  concluded 
causes.  This  state  was  printed  and  distri- 
butod  amongst  the  judges  for  decision  in  the 
Inner-HoDSe  ;  Er*k.  B.  iv.  tit.  2,  \  32.  This 
form,  with  some  rare  exceptions,  is  practically 
superseded  by  the  introduction  of  jury  trial  in 
civil  causes.  The  prepared  state  is  still  some- 
times made  up  in  actions  ofproving  the  tenor. 
ShawCs  Prac.  840 ;  Stair,  B.  iv.  tit.  35,  %  5, 
andtit.46,§8,etie$.;  2  Ivon/'s  Forms,  11Z7. 
See  Jnry  Trial. 

ConeoUTse  of  Actions.  By  the  Roman 
law,  different  actions  were  competent  on  the 
same  ground  of  right;  but  by  the  law  of 
Scotland  there  is  uo  civil  action  in  which  the 
pursuer  has  this  privilege;  for  although,  in 
some  actions  partly  of  a  penal  nature,  the 
pursuer  may  insist  either  for  the  actnal 
damage,  or  for  violent  proflls,  yet,  if  he  once 
make  his  election,  and  claimsimple  restitutioD 
only,  he  cannot  afterwards  sue  for  violent 
profits.  But  our  law  admits  a  concourse  «f 
actions,  in  the  special  case  of  facta  which  may 
be  prosecuted  either  civilly  or  criminally; 
for  a  prosecution  to  satisry  public  justice  ia 
entirely  different,  both  in  its  nature  and  ob- 
ject, from  a  mere  prosecution  ad  mtfem  fftc- 
tun ;  and  even  idthough  in  the  criminal  prose- 
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eotiim,  tbe  BMOied  may  hare  Iwen  acquitted,  I 
jtt  it  is  itill  competent  for  tbe  private  part; 
to  inatitnte  a  civil  action  against  him,  found- 
ing on  tlie  Mme  facts,  which,  in  a  civil  pro- 
ecH,  where  a  debt  or  damages  only  are  songht, 
may  be  referred  to  the  defender's  oath ;  a 
mode  of  proof  inadmissible  in  a  criminal  pro- 
Kcntion.  Stair,  B.  iv.  tit.  48,  §  9 ;  Ertk.  B. 
ir.tit.  l.§64. 

Canoonno  ni  the  Lord  Adrooftte,  Al- 
tBoDgb  a  privalA  party  who  has  a  proper  in- 
terest may  institute  a  criminal  prosecution  at 
hii  own  instance,  concluding  for  the  ordinary 
psira  of  law  against  the  accused  person ;  yet, 
bj  soctent  and  invariable  style,  such  prosecu- 
tion at  the  instance  of  a  private  party  must 
be  raised  with  concourse  of  the  Lord  Advo- 
oUe.  This  conconrse  is  necessary  to  every 
libel  in  the  Coart  of  Justiciary,  whether  the 
bU  pains  of  law,  or  pecuniary  reparation  only, 
be  concluded  for ;  and  also  in  criminal  pro- 
ceedings before  the  Court  of  Session  {Shand's 
iW.  196) ;  and,  even  in  the  ordinary  civil 
action  of  red  nction-impTobation,whicb,^fiinM 
^*snf,  is  laid  upon  criminal  grounds,  but  which 
ii  parsned  ad  eitiieia  efectun  only,  the  Lord 
Adrocate's  concourse  is  necessary ;  Shand't 
iW.  639.  It  would  rather  appear  that,  al- 
though the  Lord  Advocate  may  no  doubt  exer- 
cise his  discretion  in  refusing  his  concourse, 
wbere  the  proposed  prosecntion  is  manifestly 
stmud  or  illegal,  or  at  the  instance  of  a  party 
whose  title  to  prosecute  is  evidently  defective, 
yst,  in  the  or<Unary  case,  he  is  not  entitled  to 
exercise  any  such  discretion,  bat  mnst  give 
bis  concourse  when  required,  and  that,  even  if 
be  were  formally  to  recal  it  in  Court,  the  pro- 
stcutioD  might  still  proceed  at  the  private  in- 
stsnce.  In  matnal  libels  at  the  instance  of 
the  private  parties  founded  on  the  same  facts, 
the  Lord  Advocate  must  give  his  concourse  to 
ihe  action  of  each  party,  ffume,  vol.  ii.  pp. 
119, 126-     See  Criminal  Protecution. 

ConoouTse  of  Frocnrator-FiscaL  SeePro- 
ewator-Fiteal. 

Cononmu  Bebiti  et  CieditL  See  Com- 
paitaium. 

Cancsanon.    See  Force  and  Fear. 

ConiMccmdence  is  tbe  name  given  toa  judi 
till  pleading.  Before  the  recent  Court  of 
SenioQ  Act,  where  the  parties  did  not  agree 
to  hold  the  summons  and  defences  as  setting 
forth  fully  the  facts  and  pleas  upon  which 
they  mpectively  founded,  or,  when  the  Lord 
Ordinary  thought  Gt,  he  ordered  the  pursuer 
to  give  in  a  condescendence,  and  the  defender 
answers  thereto,  which  papers  altogether 
sopeiwded  the  summons  and  defences.  The 
condescendence  was  drawn  by  counsel,  and 
•et  forth  in  substantive  propositions,  and  un- 
der distinct  haadi  or  articles,  all  facta  and 
•  pertinent  to  the  cause  of  action, 
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which  the  party  alleged  and  offered  to  prove. 
In  the  answers  the  defender  met  the  aver- 
ments in  the  condescendence  by  admissions  or 
denies ;  and  if  he  meant  to  rely  on  a  series 
of  counter-averments,  he  subjoined  them  to 
his  answers  also,  in  an  articulate  form,  under 
the  title  of  "  Defmder't  SUUemtnt  of  FacU." 
Annexed  to  each  paper  were  the  pleas  in  law 
maintained  by  the  parties.  The  papers  were 
then  revised,  and  the  record  clowd.  See  6 
Gee.  IV.,  c.  120,  §§  8,  9,  12  ;  A.  S.  11th  July 
1828.  Now,  under  13  &  14  Vict,  c.  36,  and 
A.  S.  Slit  OcUAer  1850,  the  summons  only 
sets  forth  the  name  and  designation  of  the  pur- 
suer and  defender,  and  tbe  conclusions  of  the 
action.  The  statement  of  the  grounds  of 
action  is  set  forth  in  an  articulate  condescen- 
dence, having  a  note  of  pleas  in  law  subjoined, 
which  is  annexed  to  tbe  summons  and  consti- 
tutes a  part  of  it.  The  defences  must  be  in 
the  form  of  articulate  answers  to  the  conde- 
scendence, with  a  statement  of  the  defender's 
allegations  in  fact,  if  necessary,  and  a  note  of 
pleas  in  law  appended.  The  summons  is 
signed  by  a  writor  to  the  Signet,  the  de- 
fences by  counsel.  If  the  pursuer  do  not 
choose  to  close  the  record  upon  summons  and 
defences,  the  pursuer  then  revises  his  conde- 
scendence, and  the  defender  his  defences.  The 
record  is  thereafter  adjusted  before  tbe  Lord 
Ordinary  in  chambers,  and  cloeed.  See  Sum' 
mons.  Defences.  Record.  Prorogation.  By 
§  10  of  the  said  statute,  the  records  are  to 
continue  to  be  made  up  in  the  old  form  in 
processes  of  competition,  such  as  rankings  and 
sales,  and  multiplepoindings,  and  other  causes 
to  which  the  new  regulations  are  not  appli- 
cable. Strictly  speaking,  the  parties  ought, 
along  with  their  papers,  to  lodge  in  process 
all  writings  in  their  custody,  or  within  their 
power,  on  which  tbey  found.  Such  writings 
are,  however,  admissible  productions  at  any 
time  before  closing  tbe  record;  A.  S.  11& 
Juiy  1828.  Whereaparty  has  not  the  papers 
essential  to  enable  him  to  aver  correctly,  he 
may  get  a  diligence  for  their  recovery.  See 
Diligence.  Where,  again,  the  mutual  aver- 
ments and  answers  can  be  safely  made  with- 
out the  written  evidence,  it  may  be  recovered 
in  nodunprobatiotiit,  after  the  record  isclosed. 
But,  generally  speaking,  where  documents 
exist,  or  are  supposed  to  exist,  which  may  he 
decisive  of  tbe  cause  without  the  intervention 
of  a  jury,  or  the  aid  of  parole  evidence,  it 
seems  to  be  desirable  (although  in  this  re- 
spect the  judicial  practice  hns  by  no  means 
been  uniform),  to  afford  the  parties  every 
facility  for  the  recovery  of  the  documentary 
evidence,  prior  to  the  completion  of  the  plead- 
ings and  the  closing  of  the  record.  In  pro- 
cesses of  suspension,  and  in  certain  advoca- 
tions, the  pleading,  called  Reatont  ofSutpet^ 
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tion  or  of  Advoeafwn,  is  iiibstaDtiallj  &  conde- 
iceodeDce ;  and  the  provisions  of  the  recent 
statute  as  to  making  np  the  record,  apply,  so 
tax  as  maj  be,  to  processes  of  suspension  and 
advocation.  Set  Advoealion  of  Suspenmn.  In 
the  Stieriff-courta,  where  the  record  is  not 
closed  upon  the  short  minute  introduced  by 
16  and  17  Vict.,  c.  80,  §  3,  the  record  is  made 
up  under  that  statute,  by  articulate  conde- 
Bceodence  and  defences,  in  a  manner  similar 
to  that  piirsned  in  the  Court  of  Session.  Bar- 
elaft  M'Glath.  Sher.  Court  Prae.  p.  203,  et  seq. 
See  on  the  subject  of  this  article,  6  Geo.  IV., 
c  120,  §§  8,  9,  12  ;  ShaiuTM  Prae. ;  Barelay't 
Dig.  h.  t. ;  A.  S.  lltt  Jul;/ 1328.  55  105,  55, 
49.  See  also.  Pleas  in  Law.  Record.  Comments. 

Condeaoendenoe  and  Cl&im.  In  a  process 
of  multiple  poinding,  the  claimants  on  the  fund 
tn  medio  must  state  their  respective  claims  in 
the  form  of  condescendences,  with  the  con- 
clusions, deduced  in  the  shape  of  notes  of 
pleas  in  law.  The  nsual  form  is,  first  to 
aver  the  facta  articulately,  as  in  an  ordinary 
condescendence ;  then  to  make  the  claim 
thence  resulting,  and  to  conclude  with  pleas 
in  law.  Where  a  competition  ensues,  the 
seyeral  condescendences  and  claims  are  or- 
dered to  be  revised  ;  and  each  claimant,  in 
revising  his  own  condescendence,  must  sub- 
join answers  to  the  condescendence  and  claim 
of  every  other  competitor.  The  ii^unction 
of  the  Act  of  Sederunt  is,  that  the  competition 
shall  thereafter  proceed  as  nearly  as  may  be 
like  an  ordinary  action  ;  but  practically,  the 
records  thus  made  up  are  complicated  and 
awkward.  A.  S.  nth  Juli/ 18-28,  i  48.  See 
Condescmdenca.  Multipl^indiag.  Ranking 
and  Sale.     Record. 

Condiotio  Indebiti ;  was  an  action  in  the 
Romau  law  for  repetition  of  money  paid  t«  a 
person,  under  the  belief  that  there  was  a  debt 
due  to  him,  when  there  was  in  reality  no  debt 
due.  By  the  law  of  Scotland,  action  is  also 
given  for  recalling  a  payment  made  through 
mistake  or  ignorance.  Writers  on  thecivil  law, 
founding  on  the  maxim,  "  Ignorantiajurii  n«nt- 
itiem  exeutat,"  have  made  It  a  question  whether 
a  sum  paid  through  a  mistake  in  law  is  re- 
coverable by  this  action.  The  Court  of 
Session,  on  the  ground  that  thb  was  an  equit- 
able relief,  formerly  held  that  a  mistake, 
whether  in  law  or  in  fact,  was  a  sufficient 
reason  for  recalling  a  payment;  Oarrick,  5th 
August  1778,  Mor.  p.  2931 ;  Bank.  B.  i.  tit. 
8,  §  23,  rf  neq.  Prom  this  rule  there  were 
the  following  exceptions :  1.  Payment  made 
under  a  natural  obligation,  though  the  law 
would  not  have  enforced  it,  cannot  be  recalled. 
2.  If  the  person  by  whom  the  payment  was 
made  knew  at  the  time  that  no  debt  was  due ; 
for  in  that  case  the  person  must  have  been 
presumed  to  hare  given  the  money  in  a  pre- 
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sent ;  Erik.  B.  ill.  tit.  3,  §  64.  A  payment 
made  in  consequence  of  a  compromise,  and  in 
order  to  put  an  end  to  a  law-suit,  cannot  be 
recalled,  though  It  may  afterwards  turn  out 
that  the  claim  so  compromised  was  unfound- 
ed ;  Oliver,  16tb  May  1798,  not  reported,  Imt 
noUd;  Enk.  ih.  A  creditor  who  had  ob- 
tained a  preference  in  a  ranking  to  which  he 
was  not  entitled  was  found  liable  to  repeti- 
tion, although  he  had  got  no  more  than  pay- 
ment of  his  debt.  Keith,  14th  Nov.  1798. 
Mor.  p.  2933  ;  .Stair,  B.  i.  tit.  7,  S  9  ;  More'a 
Notet,  p.  xllx. ;  BeWs  Princ.  4th  edit.  art. 
531 ;  Bell'i  lUust.  art.  534  ;  Kamet'  Print,  of 
Equity  (1825),  200. 

In  the  case  of  Wilton  y.  Sindair,  7th  Dec. 
1830,  iW.d:S.  398,  however,  it  was  laid 
down  in  the  House  of  Lords,  that  when  a 
person  pays  money  under  a  mistake,  he  has 
no  right  to  recover  the  money  so  paid,  unless 
it  was  paid  under  a  mistake  in  point  of  fact ; 
and  that  if  he  pays  by  mistake  in  point  of 
law,  he  has  no  right  to  recover  It,  It  was 
further  laid  down,  in  the  same  case,  by  the 
House  of  liords,  that  In  the  case  of  a  pay- 
ment by  mistake  in  point  of  fact,  the  party 
can  only  recover  If  the  mistake  was  unavoid- 
able, and  no  fault  of  the  party  making  the 
payment;  but  that  if  he  had  himself  to  blame, 
being  ignorant  of  the  fact  which  rendered 
the  pajrment  unnecessary,  but  having  the 
means  of  knowledge  of  the  fact  within  hit 
power,  and  did  not  use  those  means,  no  action 
to  recover  would  lie.  The  law  on  this  point 
was  again  laid  down  to  the  same  effect  in  the 
House  of  Lords  in  the  case  of  Dixon  v.  Monk' 
landCand  C^ixnpanjf,  17th Sept.  1831,  5  W.AS. 
445-  In  neither  the  case  of  Wilson  nor  of 
Dixon  was  it  necessary  to  decide  the  point  of 
law  adverted  to  in  theae  cases.  Id  the 
former  of  the  two  cases  the  point  woa  not 
pleaded,  and  the  judgment  was  rested  on  the 
ground  that  the  party  claiming  repetition 
had  in  his  possession  the  document  which 
contained  the  error  founded  on.  In  the 
latter  case  of  Dixon,  the  decision  was  not 
necessary  for  the  judgment,  which  was  an 
affirmance  of  the  judgment  of  the  Court  of 
Session  refusing  the  claim  of  repetition,  and 
proceeding  on  the  special  circumstances  of 
the  case.  See  on  the  subject  the  case  of 
Didaon  v.  Jafterf,  19th  Feb.  1854,  16  D, 


iii  data,  causa  noniecttta;  was 
a  Koman  taw  action,  by  which  things  given 
with  the  view  to  a  certain  event  might  be 
reclaimed  If  that  event  did  not  take  place. 
The  example  of  this  commonly  given,  is  that 
of  presents  made  in  contemplation  of  a  mar- 
riage which  did  not  take  place.  But  if  thv 
expected  event  had  been  prevented  b;  • 
cause  not  imputable  to  the  receiver,  no  aotioa 
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liT,  Dnless  he  andDlj  delayed,  wben  be  tniglit 
bin  Mribnned.  Stair,  B.  i.  tit.  7,  §  7 ; 
&tL  S.  a.  tit.  1,  §  10 ;  Kama'  Prine.  of 
^'^(1825),  131. 

Cimditioa  si  due  LrbOTUDeoenerit,  By 
tb*  B«mui  law,  if  one  made  a  donation  of 
kll,  or  the  greater  part  of  bis  estate,  iTben 
he  hid  no  children,  and  came  afterwards  to 
hire  children,  the  gift  became  void,  npoa  the 
preninptioQ  that,  if  the  donor  had  antici- 
pited  baring  children  of  his  own,  he  would 
Dot  hiTe  made  it.  Tbere  a  no  example  of 
Ibia  implied  condition  in  our  law,  where  the 
dmstion  was  infer  vivcM,  and  perfected  by  do- 
lirery;  but,  in  testamentary  settlements,  oi 
donations  mortit  eatua,  the  doctrine  is  recog- 
nited  with  ns,  if  the  testator  leaves  a  child, 
of  wboie  eitstenra  in  viero  he  is  not  presnmed 
to  bare  known.  Bat  ifthe  children  have  been 
icloallybom  dnringthe  t«Btator's  life,  and  if, 
notwithstanding,  he  allows  the  settlement  to 
remain  for  a  reasonable  time  nnrevokad,  it 
*«nld  rather  seem  that  it  cannot  be  set  aside, 
«9eeiaUy  if  it  was  not  of  the  whole,  or  the 
greater  part  of  his  estate,  and  provided  it  does 
Hit  prejudice  the  child's  legal  or  conventional 
prorio'ons.  The  principle  on  which  this  doc- 
trine rests  has  been  applied  in  heritable  as 
veil  aa  moreable  snccession,  and  has  been  ex- 
tended to  the  case  where  a  testator  makes  a 
troviiion  for,  or  a  destination  in  favour  of, 
ii  child  or  children,  whom  failing,  on  a 
ttnoger.  In  sDch  a  case,  where  the  immedi- 
ste  children  of  the  testator  have  predeceased 
bin,  but  leaving  children,  the  grandchildren 
vill  eiclade  the  stranger  substitute.  But  aa 
tbis  rule  of  constmction  rests  on  a  legal  pre- 
ranption,  that  presumption  may  be  elided  by 
oHitnry  evidence,  or  by  opposite  presmnp- 
tions,  fonnded  on  the  circumstances  of  the 
PsrtieDlar  case.  The  general  rule,  however, 
u  nU  settled.  See  £r«fc.  B.  3,  tit.  8,  $  46  ; 
B»k,  B.  i.  tit.  9,  5  5 ;  Bell's  Prine.  §  1776,  et 
u}.;  and  particularly  Mmebrag  v.  SeoagaU, 
nh  July  1S34,  12  S.  910,  affirmed  on  appeal  ,- 
2  5.*Jf'L«w,305. 

Th«  ^plication  of  the  condition  si  tine  It- 
tou  is  not  confined  to  the  case  of  the  child- 
m  and  grandchildren  of  the  maker  of  the 
•ettlement,  but  it  has  been  extended  to  the 
dtildren  of  legatees  to  whom  the  testator  is 
so  DDcle,  or  other  near  collateral  relative.  In 
the  tws  of  Walier  r.  Walker,  7th  Dec.  1744, 
*■-  10,328,  also  14,858,  the  subject  of  the 
bequest  was  the  whole  effects  of  the  testator, 
which  were  estimated  in  the  deed  at  a  par- 
ticnlar  snm.  The  mother  of  the  testator  was 
the  institute  in  the  beqnest,  and  his  brothers 
sod  listers  were  sub^ituted  to  heir  nomi- 
m'i'm.  The  sisters  predeceased  the  institute ; 
bnt  it  was  held  that  their  children,  al- 
tbongh  not  expressly  called,  had  right  to  their 
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parents'  shares.  In  the  case  of  Maeteiuie  v. 
/fo^, 2d  February  1781,  Jf.  660,&c,  the  be- 
quest was  in  favour  of  the  ohildren  of  three 
persons  named,  these  children  being  substi- 
tuted to  the  institute  in  the  bequest.  Some  of 
the  children  predeceased  the  institute.  It 
was  held  that  the  issue  of  such  children  bad 
right  to  their  parents'  shares,  but  that  the 
nearest  of  kin  of  those  who  had  predeceased 
the  institute  without  ieaue  had  no  right.  It 
does  not  appear  from  the  report  of  the  case 
what  was  the  degree  of  relationship,  if  any, 
which  existed  between  the  substitute  lega- 
tees and  the  testator.  In  the  case  of  Wal- 
lace V.  Wallace,-  28th  Jan.  1807,  Jf.  App. 
Clawe  JVo,  6,  the  children  in  whose  favour 
the  condition  si  sine  Hberit  was  applied,  were 
the  grand-nephews  of  the  testator,  whose 
parents  had  predeceased  the  liferenter  of  the 
bequest.  In  the  case  of  Christie  v.  Paterson, 
5th  July  1822, 1  S.  543,  N.  E.  498,  the  child- 
ren who  were  favoured  were  second  cousins  of 
the  testator.  LordGHlies  in  that  case  observed, 
"that  ho  conld  not  admit  that  there  was  any 
distinction  in  principle  between  the  parties 
being  first  and  second  cousins,  or  more  distant 
collaterals."  In  the  case  of  Pixon  v.  Brmcn, 
10th  Juno  1836, 14  S.  938  ;  Soute  of  Lords,  2 
Robinson  1,  a  father  left  the  residue  of  his 
snccession,  consisting  both  of  heritable  and 
moveable  estate,  to  his  eldest  son  nominatim, 
who  had  a  family  at  the  date  of  the  settlement, 
but  without  mention  of  the  son's  heirs.  It 
was  held  that  the  possession  did  not  lapse  by 
the  son  predeceasing  his  father  by  one  day, 
but  that  it  transmitted  to  his  children.  Where 
a  tenement  was  directed  to  be  liferentod,  and, 
on  the  death  of  the  liferenter,  to  be  sold,  and 
the  price  divided  among  the  heirs  of  the  tes- 
tator then  living,  it  was  held  that  the  term 
heirs  was  not  equivalent  to  children,  and 
that,  therefore,  the  conditio  si  sine  liberis  was 
inapplicable ;  Black  r.  Valenline,  17th  Feb. 
1844,  6  D.  689.     See  Meniies's  Leetures. 

Conditioiu  in  Feudal  Granti.  Where 
particular  conditions  or  stipulations  are  in- 
serted in  feudal  grants,  with  the  view  either 
of  more  effectually  securing,  or  of  modifying 
in  some  respect  the  rights  of  parties,  it  is  an 
important  inquiry,  whether  such  stipnlations 
are  to  be  considered  as  mere  personal  obliga- 
tions, binding  upon  the  parties  and  their  heirs, 
orasren^  qualifications  or  conditions  of  the 
grant,  effectual  against  singular  successors. 
It  seems  to  bo  settled,  that  an  obligation  on 
the  part  of  tho  vassal  to  take  infeltment  on 
the  charter  within  a  certain  time,  or  not  to 
dispone  before  he  has  himself  entered,  or  not 
to  disappoint  the  superior  of  an  entry  by  sub- 
feuing,  or  any  similar  obligation,  although  it 
may  serve  as  the  ground  of  diligence,  or  of  au 
action  against  the  vassal  or  hli  repreientalivc. 
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vill  h&ve  no  effect  against  aingnlftranccenors. 
But  if  the  stipulation  be  declared  a  condition 
of  the  grant,  it  has  be«n  thought  that  it  will 
not  only  qualify  the  rasul's  right  lo  long  as 
the  right  remains  peraooal,  but  that,  if  the 
condition  be  inserted  in  the  instrument  of 
sasine,  and  lo  appears  in  the  record,  it  will 
operate  asa  real  qualification,effectual  against 

Sinrchaaers  and  creditors,  as  being,  on  strict 
eudal  priuciple,  a  condition,  without  compli- 
ance with  which  the  superior  is  not  bound  to 
give  an  entry.  Bell't  Com.  vol.  i.  p.  26,  5th 
edit. 

The  stipnlations  mnst  be  neither  illegal  nor 
contra  hotm  nioru.  Hence,  it  has  been  ques- 
tioned, whether  any  legal  obligation  can  be 
creatod  by  a  stipulation,  sometiineR  inserted 
in  feudal  grants,  by  which  it  is  provided,  that 
the  superior's  law-agent  shall  pass  the  infeft- 
mentson  the  varioustransmissionsof  the  right. 
Such  a  condition  has  been  in  general  re- 
probated as  a  discreditable  attempt  to  in- 
fringe the  ordinary  rules  of  professional  prac- 
tice. In  the  case  of  Campbell  v.  Dwin,  28th 
May  1825,  2  5.  341,  N.  E.  299,  where  such 
a  condition  was  inserted  under  the  sanction 
of  DDllityi  the  court,  although  not  without 
considerable  difference  of  opinion,  held  the 
condition  lawful.  The  judgment  was  appealed, 
when  the  case  was  remitted  to  obtain  the 
opinion  of  the  whole  court ;  1  W.d:  S.'~~~ 
The  case  was  afterwards  compromised ;  bat 
not  before  the  opinions  of  the  consulted  judges 
were  returnedt  which  are  given  in  6  S.  679. 
Of  the  consulted  judges.  Lord*  Jvtttct-CUrk 
Boyle,  Pitmiili/,  Meadowbank,  Medtryn,  QteiUee, 
and  NttnUm,  returned  opinion  in  fovour  of  the 
superior's  claim;  and  Tiori/s  AUoteat/,  CringUtie, 
Maekemie,  and  Eldin,  returned  a  contrary 
opinion,  on  the  ground  that  the  condition  was 
vexatious,  and  one  in  which  the  superior  bad 
no  interest,  and  that  it  was  capable  of  answer- 
ing no  purpose  but  that  of  creating  an  office 
in  favour  of  his  agent,  to  the  direct  and 
manifest  annoyance  and  pr^udice  of  the  feU' 
ars.  See  also  S  Roa,  L.  C.  291.  Where  i 
superior  inserts  such  a  clause,  and  insists  oi 
its  being  implemented,  he  is  responsible  to  his 
Tassa)  for  the  negligence  or  ignorance  of  the 
agent,  whose  services  he  is  thus  compelled  to 
take.  BdPt  Prine.  §  861,  a  teq. ;  Rosi't  Led. 
ii.  31)4, 362 ;  Shav^t  Digat;  Mmtiea'tLectmet. 
Where  the  burden  or  condition  is  not  con- 
trary to  law,  it  is  not  eesential  that  any  wees 
tignata,  or  technical  form  of  words,  should  be 
employed.  There  is  no  need  of  a  declaration 
that  the  obligation  is  real,  that  it  is  debilum 
fwuU,  that  it  shall  be  inserted  in  all  the  future 
infeltments,  or  that  it  shall  attach  to  singular 
successors.  Neither  is  it  necessary  that  the 
obligation  should  be  fenced  with  an  irritant 
clause.    On  strict  feudal  principles,  a  con- 
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dition  in  a  feudal  grant  is  effectual  as  a  con- 
dition of  the  grant,  without  a  compliance  with 
which  the  superior  is  not  bound  to  give  on 
entry  to  the  heir  or  disponee  of  his  vassal. 
See  the  case  of  Tailor*  of  Aberdettt  t.  CoutU, 
20th  Dec.  1834,  13  S.  226  ;  Soute  of  Lordt, 
retaitUd  23d  May  1837,  2  5.  tfc  M'L.  609  ; 
affirned  August  S,  1840,  1  R<A.  296.  See 
also  3  Ross,  L.  C.  269.  See  also,  on  the  sub- 
ject of  this  article,  BvtrdgM,  Clatae  of  Fro- 
emption.     Clause  de  non  Alienando, 

Conditiooal  ObligfttioiL  A  conditional  ob- 
ligation is  an  obligation  depending  on  the 
existence  of  a  condition.  Such  an  obligation 
has  no  force  until  the  condition  exist,  or  be 
purified,  as  it  is  termed,  because  it  is  in  that 
event  only  that  the  party  declares  his  inten- 
tion to  be  bound ;  bence  the  condition  of  an 
uncertain  event  suspends  not  only  the  execu- 
tion of  the  obligation  but  the  obligation  it- 
self. An  obligation  of  this  kind  is  heM  to  be 
but  "  an  obligation  in  hope  till  the  condition 
be  existent ;"  Stair,  B.  i.  tit.  3,  §  7 ;  but  the 
grantor  is  so  far  bound  that  he  cannot  revoks 
the  hope  he  has  given.  Creditors  nut^  attach 
conditional  debts  ;  and  if  the  obligation  does 
not  depend  on  the  life  of  the  particular  indi- 
vidual, it  is  transmitted  to  heirs,  in  case  the 
creditor  should  die  before  the  existence  of  the 
condition.  All  obligations  depending  on  nn- 
certain  events  are  properly  conditional;  thus, 
an  obligation  depending  on  the  arrival  of  a 
day  which  may  possibly  never  arrive  is  con- 
ditional ;  hence  a  provision  payable  to  a  child 
on  bis  arrival  at  a  particular  age  falls  if  the 
child  die  before  reaching  that  age  ;  and  the 
same  rule  is  also  extended  to  legacies,  ft]- 
though  a  contrary  doctrine  at  one  time  pre- 
vailed; Erti.  B.  iii.  tit.  i.  §  6  mi  7.  and  note. 
Conditions  adjected  to  obligations  are  divided 
into  peaibie  and  impotsibU;  the  former  are 
such  as  may  naturally  and  legally  happen ; 
the  latter  such  as  either  naturally  or  legally 
cannot  come  to  pass,  for  what  is  contrary  to 
the  law,  or  contra  boMS  mores,  is  held  to  be 
legally  impossible.  Possible  conditions  are 
distinguished  into  potential,  or  potettative,  «.«., 
such  as  are  within  the  power  of  the  party 
burdened  with  them  ;  and  eatual,  being  such 
as  depend  upon  an  uncertain  event  over 
which  the  party  has  no  control.  Contracts 
are  null  if  illegal  or  impossible  conditions  are 
annexed,  it  being  presumed  that  the  parties 
are  not  serious.  But  such  conditions  attjected 
to  legacies  are  simply  held  pn)n<mtcn)>tis,  oad 
the  legacy  remains  pure  ;  for  n«m<i  prietuatititr 
Ivdere  in  extremis,  and  the  testator  is  pre- 
sumed to  have  seriously  intended  to  give  the 
legacy.  The  same  rule  holds  in  bonds  of  pro- 
vision by  parents  to  children  in  implement  of 
the  natural  obligation  ;  illegal  or  irrational 
conditions  annexed  to  them  being  held  pro  nan 
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ti^it;  Bank.  B.  1,  tit.  4,  §  17.  It  was  for- 
merlj  held  that  this  nile  was  also  applicable 
Id  DD&Tonrable  coaditions,  such,  for  example, 
n  a  eooditioa  that  the  grantee  should  not  in- 
lennarry  vith  a  partienlar  persoii,  or  without 
the  ccDsent  of  certain  individuals ;  bat  the 
rale  at  present  established  seems  to  be  differ- 
eot )  for  ^though  these  and  such  like  condi- 
tiona  are  not  etricUj  enforced,  if  ooreasonably 
iDsisted  on,  yet  they  are  to  a  certain  extent 
Md  to  be  effectual.  Thus,  if  consent  to  a 
■DiUble  marriage  is  unreasonably  withheld 
by  the  partiea  whose  consent  is  made  a  con- 
di^on,  the  proTision  will  be  effectual  even 
although  the  marriage  is  contracted  without 
tbe  consent,  and  this  whether  the  proTigion 
com«8  from  a  father  or  from  a  stranger; 
Snt.  B.  iu.  tit.  3.  §  65.  And,  in  general,  all 
potestative  conditions  will  be  held  as  fulfilled 
if  the  grantee  has  done  his  ntmoet  to  fulfil 
them:  thus,  if  the  condition  be  that  the 
graatee  tbtil  intermarry  with  a  particular 
person  named,  tlie  condition  will  be  j)orified 
by  the  grantee's  paying  his  addresses  to  that 
{KTsan,  although  be  is  reject«d ;  provided 
be  bis  not  unduly  delayed  doing  so,  or  made 
Ui  sddreflBei  in  such  a  manner  aa  to  insnre 
tieir  being  rejected;  £rsi.  ibid.  Conditions 
depending  merely  on  accident  must  be  puri- 
ied  before  the  obligation  can  be  enforced ; 
but  if  the  arrival  of  the  condition  has  been 
prerented  hy  the  act  of  the  debtor,  or  of  any 
•Kber  person  andnl;  interested  in  preventing 
iti  arrival,  it  will  be  held  as  purified,  on  the 
principle  that  no  man  can  profit  by  his  own 
vroog;  ErA-ibid.  Althongh  an  uncertainty 
UMied  to  an  obligation  renders  it  condi- 
tiond,  it  if  to  be  observed,  that  an  uncertain 
day  is  not  merely  a  day  the  arrival  of  which 
ia  meertain,  but  the  very  existence  of  which 
ii  nacertain.  Thus,  the  day  on  which  a  per- 
■on  shall  arrive  at  a  particular  age  may 
mver  exist,  bat  the  day  of  bis  death  must 
certainly  arrive  :  the  former,  therefore,  is  an 
iDcertain  day,  which  creates  a  condition ;  the 
latter  creates  no  condition ;  and  an  obligation 
to  take  effect  on  the  day  of  a  person's  death  is 
Mt  in  law  a  conditional  obligation,  although 
its  operation  is  anspended  until  that  event 
arrives.  Thin  distinction  ought  to  be  kept  in 
new  in  applying  the  maxim,  "  Diet  ineertiu 
fn  tmditioHt  AoAetur."  Stair,  B.  i.  tit.  3,  §  7, 
*t  leq. ;  Enk.  B.  iii.  tit.  1,  §  6 ;  Ersk.  Princ. 
12th  edit  288,  339  ;  BaiA.  B.  i.  tit.  4,  §  Id  ; 
lUff  Com.  vol.  1.  p.  236,  5th  edit. ;  BdCs 
AnK.4tti  edit.  art.  49,  e(  ttq.,  93,  ti  teq.;  Belft 
Bbut.  art.  93  ;  Brovm  on  Sak,  pp.  32,  42.  et 
uq.;  Kamet'  PrtM.  of  Bguity  (1825),  149; 
BunUr't  Landlord  and  Tenant;  Thomtm  on 
BiOt,  pp.  10,  el  aeq.,  375,  et  ieq. 

C(niaitionaI  Legacy.  The  doctrine  ex- 
I^ined  in  the  preceding  article  applies  to  the 


GON 


211 


case  of  a  conditional  legacy.  BdPt  Prine.  4th 
edit.  art.  1881 ;  Menzia't  Lett.  See  Ltgaey. 
Conditional  Xnatitate.  Under  destina^ 
tions  of  heritage,  those  who  are  entitled  to 
take  np  the  saccession  as  the  immediate  dia- 
ponees  of  the  grantor,  are  called  inslitwle»,  in 
contradistinction  to  the  substitutes,  who  sne- 
ceed  as  heirs  to  such  persons.  Frequently, 
however,  the  institution  of  a  particular  per- 
son is,  hy  the  terms  of  the  deed,  made  contin- 
gent upon  certain  events.  Tfans,  a  person 
may  be  instituted  conditionally,  upon  the  fail- 
ure of  others  prior  to  the  period  when  the 
destination  will  take  effect.  In  snch  a  case 
the  snrvivance  of  such  person,  when  the  succes* 
sion  opens,  vacates  the  right  of  the  institutes. 
If  the  institute  does  not  survive  the  opening 
of  the  succession,  the  property  will  descend ' 
to  the  substitutes.  Bdti  Princ.  4th  edit.  art. 
1745,  tt  seq. ;  Sand/ord  <m  Eerilable  Suceasion, 
vol.  i.  p.  397  ;  Sand/ord  on  Entails,  p.  14,  et 
itq.    See  Tailiie. 

Cases  of  conditional  institution  in  laud  rights 
seldom  occur  in  practice.  A  conveyance  to  a 
party,  in  the  event  of  the  granter  leaving  no 
heirs  of  his  Iwdy,  is  a  proper  case  of  condi- 
tional institution  ;  for,  if  the  granter  leaves 
heirs  of  his  body,  the  conveyance  falls.  If 
also  the  conveyance  contains  substitutions, 
these  also  will  fall,  because  the  conveyance 
being  to  the  conditional  institute,  if  that 
fail  the  substitution  must  fail  also.  If,  how- 
ever, the  conveyance  be  to  a  party  failing  heirs 
of  the  grantor's  body,  it  is  not  so  clear  that 
in  snch  a  ease  the  conveyance  would  fall 
in  the  event  of  the  granter  leaving  heirs  of 
biB  body.  In  such  a  case  there  is  room  for 
holding  that  the  granter  intended  the  con- 
veyance to  take  effect  after  the  heirs  of  his 
body  had  failed,  although  they  may  have  ex- 
isted at  his  death.  A  conveyance  by  the 
granter  to  the  heirs  of  his  body,  whom  fail- 
ing, to  another  party,  differs  very  little  in  its 
conception  irom  a  conveyance  to  a  party,  fail- 
ing heirs  of  the  granter's  body ;  and  it 
might  be  oontended  that,  in  both  cases,  the 
conveyance  was  to  take  effect,  and  not  to  fall 
if  heirs  of  the  granter's  body  existed  at  the 
granter's  death.  The  case  of  Steventon  v. 
Barr,  24tb  June  1784,  U.  14862,  however, 
appears  to  be  opposed  to  this  view.  In  tiiat 
case  a  husband,  by  his  contract  of  marriage, 
disponed  a,  tenement  to  the  children  of  the 
marriage,  and,  failing  children  of  the  mar- 
riage, to  his  spouse,  and  the  precept  of  sasine 
was  in  favour  of  the  wife  and  her  heirs  and 
assignees.  A  child  of  the  marriage  existed, 
and  survived  its  father,  and  on  its  death  a 
competition  arose  between  its  mother  and  its 
uncle,  who  claimed  the  tenement  as  the  heir 
of  the  child.  The  mother  pleaded  that  the 
declaration  of  the  fee  in  favour  of  the  child- 
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dren  of  the  ro&rri&ge  could  have  no  other 
effect,  wheD  followed  with  the  eipression 
"  f&iliog  them,"  than  if  it  had  been  suc- 
ceeded by  that  of  "whom  failing."  On  the 
part  of  the  uncle  it  was  pleaded  that,  by  the 
child  survivJDg  iU  father,  it  became  vested  id 
the  fee,  and  that,  therefore,  its  mother  could 
not  succeed  but  as  a  substitute ;  but  that  the 
terms  of  the  deed,  and  especially  those  of  the 
precept  of  sasine,  implied  a  conditional  insti- 
tution  only,  for  that  the  mother's  infeftment 
under  her  husband's  precept  could  be  of  no 
avail  after  the  fee  had  devolved  upon  another. 
A  mtyority  of  the  court,  chiefly  inSuenced  by 
this  fact  of  the  precept  having  been  granted 
directly  in  favour  of  the  wife,  considered  her 
as  a  conditional  institute,  and  accordingly  al- 
tered the  interlocutor  of  the  Lord  Ordinary, 
who  had  found  that  the  children  of  the  mar- 
riage having  failed  by  the  death  of  the  only 
child  of  the  marriage,  the  mother  was  en- 
titled to  the  fee  of  the  subject,  it  being  spe- 
ciolly  provided  to  her,  failing  children  of  the 
marrii^.  Apart  from  the  circumetance  that 
the  precept  was  granted  directly  in  favour  of 
the  mother,  it  could  scarcely  be  donbted  that 
she  was  a  substitute  to  her  children,  because 
the  conveyance  was  in  bvour  of  the  children, 
and,  failing  them,  to  their  mother.  The  case, 
therefore,  is  not  on  authority  for  the  propo- 
tiltoa  that  &  conveyance  to  a  party,  failing 
heirs  of  the  body  of  the  granter,  foils  by  the 
grantor  being  survived  by  such  heirs. 

In  practice  a  substitute  is  tenmed  and  treat- 
ed as  a  conditional  institute,  where  the  insti- 
tute predeceases  the  granter  of  the  deed,  and 
such  substitute  ia  therefore  entitled  to  take 
infeftment  directly  on  the  precept  in  the  con- 
veyance, without  any  service  either  to  the 
granter  of  the  deed  or  to  the  institute.  A 
service  to  the  granter  would  be  inept,  be- 
cause the  deed  of  conveyance  vests  nothing  in 
him.  A  service  to  the  institute  would  also 
be  inept,  because,  by  his  predeceasing  the 
granter  of  the  deed,  nothing  either  vested  in 
bim.  If,  therefore,  the  sabstitute  satisfies  the 
notary  that  the  institute  and  prior  institutes 
are  dead,  an  infeftment  in  his  favour  would 
be  valid.  Such  appears  to  be  the  sound  view 
of  the  matter ;  but  much  diOerence  of  opinion 
has  existed  on  this  subject  both  at  the  bar 
and  on  the  bench.  By  some  it  has  been 
tfiought  that,  in  all  cases  of  substitution,  the 
substitute  must  serve  to  the  institute,  al- 
though be  may  have  predeceased  the  granter 
of  the  deed.  The  opposite  view,  however, 
appears  to  be  more  in  accordance  with  sound 
legal  principle;  and  so  the  mi^oi-ity  of  the 
court  decided  in  the  case  of  Fogo  v,  Foyo, 
11th  March  1842,  4  D.  1063.  In  the  House 
of  Lords  the  judgment  of  the  court  was 
affirmed;  but  it  was  unnecessary  to  deter- 
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mine  whether  a  service  by  a  snbetitute  to  an 
institute  who  had  predeceased  the  granter, 
was  necessary  or  not,  because  the  party  whose 
deed  was  challenged  had,  in  point  of  fact, 
served  to  the  predeceasing  institute;  aud 
therefore  there  was  no  necessity  for  the  point 
adverted  to  being  decided.  The  point,  how- 
ever,  may  be  held  to  be  ruled  by  the  opinions 
of  the  majority  of  the  court  below.  See 
Mmtm'i  Leeturet  on  Conveyandn^. 

Condonation  ;  forgiveuosa  ;  usually  applied, 
in  Scotch  law  language,  to  the  plea  of  remittio 
injuries,  as  a  defence  against  an  action  of  di- 
vorce onthe  groundof  adultery.  SeeAetnuno. 

ConfarTeation ;  the  most  sacred  of  the 
three  solemn  modes  of  contracting  marri^e 
among  the  Romans.  It  cooststed,  as  the 
name  imports,  in  the  ponlifex  maximvt  and 
fiameti  iialit  joining  and  coutracting  tho  man 
and  woman,  by  making  them  eat  of  the  same 
cake  of  salted  bread;  or,  according  to  Ulpiao, 
in  the  offering  up  of  some  pure  wheaten 
bread,  each  of  the  parties  eating  a  portion, 
and  tlirowing  a  portion  upon  the  victims  aa- 
criflced  on  the  occasion.     See  Marriage. 

Ccminsion;  the  acknowledgment  or  avowal 
of  a  fact.  A  confession  or  declaration  of 
guilt  made  by  a  criminal,  in  presence  of  a 
judge,  is  not  admitted  of  itself  as  evidence 
against  him ;  but  it  affords  a  presumption : 
and  being  proved  to  the  jury  on  the  trial  by 
those  present  at  the  time  when  the  confession 
was  made,  to  have  been  truly  the  voluntary 
confession  of  the  criminal,  it  will  bo  held  to 
be  evidence,  in  terms  of  the  act  1587,  c.  91, 
The  evidence  required  for  establishing  the 
fact  of  the  acknowledgment  having  been 
made  by  the  panel,  is  that  of  two  concurring 
witnesses.  But  this  declaration  is  not  equi- 
valent to  a  confession  by  tho  panel  in  pre- 
sence of  the  jury,  which  is  conclusive  evidence 
against  him ;  9  Geo.  IV.,  e.  29,  §  14;  nor 
wilt  it  by  itself  be  received  as  a  proof  of  the 
crime.  It  will  necessarily  aS^t  the  minds  of 
the  jury  in  weighing  the  evidence  in  the 
cause,  but  it  ought  to  do  no  more ;  ffvme,  vol. 
ii.p.324;  jBttrw((,488;  Alis.Prae.57 8;  BdTt 
Sotet,  239  ;  Diekim  on  Evid.  722,  734.  Ac- 
cordingly, if  the  only  evidence  against  a  panel, 
besides  his  declaration  confessing  the  crime, 
ia  proof  of  the  corput  delicti,  tho  court  will  di- 
rect the  jury  to  acquit,  on  the  ground  that  the 
evidence  is  insufficient  in  point  of  law  ;  and 
thesame  course  is  followed  where  some  slight 
suspicion  only  attaches  to  the  panel  from 
other  evidence.  A  coofessLon,  before  eccleu- 
astical  courts,  of  adultery,  or  of  any  otbw 
offence  which  gives  the  church  scandal,  beti^ 
held  as  extrt^udicial  as  to  prosecutions  on  the 
same  grounds  before  other  courts,  is  no  prMf 
against  tho  party  either  as  to  civil  or  ciial> 
nal  efibcts,  even  although  it  be  followed  fef 
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■nblic  church  c«asure ;  Bank.  B.  iv.  tit. 
1 20.  In  ordinary  civii  actions,  a  party  may 
M  tailed  upon  to  confess  or  deny  any  rele- 
Tant  matter  of  fact,  and,  if  he  refuse,  he  will 
be  held  aa  confessed.  By  A.  S.  llfA  Jul;/ 
182S,  j  105,  it  is  declared  that  where  a  sUte- 
ment  in  point  of  fact,  within  the  opposite 
party's  knowledge,  is  averred  on  the  one  side, 
•sd  not  denied  on  the  other,  he  shall  be  held 
IS  eoDfesed.  The  judges  io  inferior  courts 
are  also  empoifered,  either  before  or  after 
closing  the  record,  to  order  the  parties,  either 
by  writing  under  their  haods,  or  at  a  Judicial 
elimination,  to  confess  or  deny  such  facts  as 
may  be  thought  pertinent ;  and  the  party  fail- 
ing t«  eomply  with  the  inferior  judo's  order 
will  be  held  as  confessed ;  A.  S,  lOlh  July 
1839,  §  G6,  67.  As  to  the  older  practice,  see 
A.S.  lit  Feb.  1715.  {e  and  7;  7 Vi  Feb.  ISIO; 
Stair,  B.  iv.  tit.  44,  6  1,  rf  Kj.  See  also  Co- 
latuy.  Oath  of.  CondeteendenM.  Dedaratim. 
Crimaal  ProtMuiim. 

fimfldent  Fenon.  In  the  sense  of  the  act 
1621,  a  confident  person  may  be  defined  gene- 
rally to  be  an  intimate  and  confidential 
friend.  The  term  seems  applicable  in  parti- 
enlar  to  a  partner  in  trade,  a  factor  or  stew- 
ard, a  confidential  man  of  business,  or  aser- 
Tant  or  other  dependent.  The  deeds  of  an 
insolvent  person  in  favour  of  those  so  con- 
nected with  him,  if  granted  withoatajust  and 
nMessary  cause,  and  a  price  bona  fide  paid, 
w  reducible  at  the  instance  of  bis  prior  cre- 
ditora,  under  the  act  1621,  c.  18.  The  proof 
of  the  confidential  situation  of  the  grantee 
liec  with  the  challenger  of  the  deed,  and  that 
being  proved,  the  person  founding  on  tbe  deed 
challenged  has  the  burden  of  proving  that  it 
does  not  fail  under  the  act ;  for  a  conveyance 
to  a  confident  person  is  not  null  prasumptime 
jtris  a  dejuTt.  Stair,  B.  i.  tit.  9,515;  Mcfe't 
A'tkt,  ^.  lii. ;  Btii'x  Con.  vol.  ii.  p.  187,  5th 
edit,     bee  aUo  Cvnjunet  Ptriona,     CoUusion. 

Confldestulity.  In  order  to  insure  per- 
fect freedom  of  communication  between  a  law- 
agent  and  big  client,  a  bar  is  generally  placed 
upon  the  production,  in  tiWum  proiofiOTn's,  of 
their  commnnications.  Neither  can  an  ac- 
tion of  damages  be  founded  upon  confidential 
letters  by  a  law-agent  to  his  client,  nor  upon 
itatementa  nude  by  a  client  to  his  s^nt,  in 
reference  to  a  depending  or  threatened  pro- 
cess. But  an.  agent  must  produce  all  writ- 
ings which  the  partyhimself  would  have  been 
bound  to  produce ;  and  even  letters  between 
the  client  and  soother  party,  put  into  the 
hands  of  the  agent  as  legal  adviser.  It  has 
heea  decided  that  a  former  agent  is  bound  to 
secrecy.  But  there  are  conflicting  decisions 
upon  tbe  point,  whether  the  production  of 
comBiiniottionB  made  without  reference  to 
any  wit^  depending  or  anticipated,  can  be  en- 
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forced.  The  authorities  will  be  found  collect- 
ed in  Ditkton  on  Evidence,  p.  930.  In  £ng< 
land  it  is  settled  that  the  privilege  of  confi- 
dentiality is  not  qualified  by  any  reference  to 
proceedings  pending  or  in  contemplation;  and 
that  it  extends  to  attomies  consulted  on  title, 
as  well  as  those  employed  in  a  cause.  Au 
agent  concealing  that  the  debt  for  which  he 
demands  and  attempts  to  enforce  payment  is 
already  paid,  is  liable  to  repeat  it.  The 
client,  by  colling  his  own  agent  as  a  witness, 
waives  the  privilege  of  hia  ageut's  silence ; 
15  Viet.,  c  27,  5  1-  The  privilege  extends 
only  to  professional  legal  advisers,  with  their 
clerks;  non -professional  persons,  except  in 
certain  special  cases,  or  factors,  accountants, 
jfc,  are  not  included  under  the  rule  of  silence. 
Communications  between  several  parties  en- 
gaged ou  the  some  side  of  a  suit,  and  between 
tbe  counsel  and  agents  of  the  respective 
parties  to  an  action,  are  privileged.  Ther» 
are,  however,  other  relations  in  which  confi- 
dentiality is  preserved.  Thus,  public  officers 
are  not  entitled  nor  compellable  to  produce 
written  communications  made  to  them  offi- 
cially, relative  to  the  character  and  conduct 
of  a  party  applying  for  a  public  oCBce,  whera 
the  production  is  demanded,  in  contemplation 
of  an  action  of  damages  against  the  writer. 
An  agent  in  a  criminal  trial  has  the  same 
ivilege  in  reference  to  anything  he  knows 
agent.  It  is  not  settled  whether  confes- 
sions made  by  a  criminal  to  a  clergyman,  to 
relieve  his  burdened  conscience,  are  privi- 
leged ;  and  distinctions  have  been  attempted 
to  be  made  between  such  confessions  by  a  pri- 
soner in  custody  with  a  view  to  trial,  and 
coofessioas  made  prior  to  incarceration  by  a 
party  conscious  of  guilt,  tbe  latter  being 
thought  to  form  part  of  the  history  of  the 
crime,  and  to  be  unprivileged;  2  Hume,  336, 
350;  Alinon'i  Frae.  471.,  537,  586.  The 
point  is  still  open  in  Scotland,  though  in 
England  such  communications  have  been  de- 
cided not  to  be  privileged.  Professional  men, 
as  sui^oDs,  physicians,  &c.,  are  not  entitled 
to  withhold  anything,  however  confidential. 
While  husband  and  wife  are  now  admissible 
as  witnesses  for  and  against  each  other  in 
most  civil  cases,  no  husband  is  competent  or 
iompellable  to  give,  against  his  wifb,  evidence 
of  any  matter  communicated  by  her  to  him 
during  marriage,  nor,  vice  versa,  any  wife 
competent  or  compellable  to  give  such  evi- 
dence against  her  husband ;  16  Vict.,  c.  20i 
§  3.  See,  on  the  subject  of  this  article.  Stair, 
iv.  43,  9 ;  EtA.  lust.  iv.  2,  25 ;  Hutae,  ii. 
350  ;  Bell's  Prine.  §  2254 ;  Shand't  Frac.  See 
Agent.     Evidence. 

Confirmation,  Charter  of.  The  modern 
form  of  a  disposition  to  a  purchaser,  iocludea 
the  clauses  of  a  charter  a  me  as  well  U  ((«  ms , 
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and  when  the  disponee  has  taken  iDfeftment 
on  the  indefinite  precept  of  usine,  contained 
in  a  disposition,  with  this  double  manner  of 
holding,  Buch  infeftment  will  not  only  consti- 
tute a  valid  bate  right  in  the  person  of  the 
disponee,  from  the  date  of  the  infeftment; 
but  the  superior  may,  by  confirmation,  render 
that  infeftment  equivalent  to  infeftment  on  a 
precept  of  SBsine  granted  by  himself,  and  thus 
render  the  right  pwbtic.  This  is  accomplished 
by  a  charter  of  confirmation  from  the  supe- 
rior ;  BO  called,  becaase  it  ratifies  and  confirms 
the  right  granted  to  the  purchaser,  and  the 
Basine  following  npon  it.  The  charter  of 
confirmation  narrates  and  specially  confirms 
the  whole  conveyauces  and  infeftmenta  since 
the  last  public  infeftment,  and  declares  them 
to  be  as  effectual  as  if  they  had  been  verbatim 
engrossed  in  the  charter  of  confirmation,  or  as 
if  it  had  been  granted  before  taking  the  in- 
ftftment.  The  other  clanses  do  not  materially 
differ  from  those  in  an  original  grant,  except 
that,  as  infeftment  has  been  already  taken, 
the  charter  of  confirmjitioD  contains  no  pre- 
cept of  sasine.  The  confirmation  in  the  ordi- 
nary case  operates  retro  to  the  date  of  the 
infeftment,  and  renders  it  as  effectual  aa  if  it 
had  proceeded  from  the  first  on  the  Buperior*! 
precept.  A  charter  of  confirmation  is  one  of 
the  most  ordinary  methods  of  completing  a 
pnrohaser'B  title  ;  at  the  same  time,  where 
the  progress  is  intricate,  unless  particular 
attention  be  paid  to  the  state  of  the  titles, 
serious  mistakes  may  be  committed.  When 
the  dispones  wishes  to  confirm  intermediate 
base  rights,  and  to  resign  on  the  procuratory 
of  his  immediate  author,  so  ae  to  complete  his 
own  title  by  a  charter  of  resignation  from  his 
superior,  care  ought  to  be  taken  that  the 
confirmation  ends  with  the  sasine  in  favour 
of  the  granter  of  the  procuratory  on  which 
the  resignation  ia  intended  to  proceed ;  for, 
by  confirming  the  disponee's  own  sasine,  his 
right  becomes  public,  and  his  author's  procu- 
ratory useless,  as  in  the  case  supposed ;  Jurid. 
iSfyfes,  vol.  i.  pp.  433,  524.  Although  the 
disposition  to  a  puruhaser,  in  its  ordinary 
form,  contains  a  double  manner  of  hoi  ding,— 
that  is,  a  holding  either  a  mede  eaperiore  mec 
or  ds  nx, — yet  it  may  happen  that  a  holding  < 
(M  only  is  inserted.  In  that  case,  a  mere  in 
feftment  on  the  precept  will  carry  nothing 
until  confirmed  by  the  superior ;  and,  in  the 
erent  of  double  rights  to  the  same  subject  be- 
ing granted  by  dispositions  containing  hold- 
ings a  me  only,  the  preference  will  depend, 
not  on  the  date  of  the  registration  of  the  sa- 
nne  on  the  rights  confirmed,  but  on  the  date 
of  the  confirmation  ;  because,  as  such  rights 
are  imperfect  without  confirmation,  the  right 
first  perfected  must  be  preferable ;  Mrsk.  B. 
ii.  tit.  7,  S  14.    And  on  the  same  principle, 
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a  charter  of  resignation,  proceeding  on  the' 
procuratory  in  a  disposition  containing  such 
single  manner  of  holding,  will  carry  the  pro- 
perty in  preference  to  an  unconfirmed  sasine 
on  the  precept.  An  improper  use  of  confir- 
mation, or  a  neglect  of  due  attention  to  its 
effect,  may  give  occasion  to  questions  of  great 
nicety  and  difficulty  in  the  completing  of  titles. 
See  Comolidation.  Bate  Right.  Public  Right. 
Charter.  Resignation.  Where  a  disponee  dies 
base  infefl,  his  heir  may  complete  his  title  by 
a  charter  of  confirmation  and  precept  of  (^re 
am»tat  contained  in  the  same  deed,  whereby 
the  superior,  in  the  first  place,  confirms  the 
ancestor's  base  infeftment,  and  then  grants  a 
precept  for  infefting  the  heir.  Stair,  6.  ii. 
tit.  3,  §  28 ;  Mart's  Notes,  p.  clxvii. ;  Rote» 
Led.  ii.  149,  et  xeq. ;  Rots,  L.  C.  vol.  2,  p.  ■ 
127  ;   Mealiest  Lectures.     See  Clare  constat. 

A  disponee  who  has  taken  infeftment  on 
the  precept  in  his  disposition,  and  whose  in- 
feftment has  been  confirmed,  is  not  barred 
from  resigning  on  the  procuratory  in  the  dis- 
position, and  taking  an  infeftment  in  a  charter 
of  resignation  expede  on  the  procuratory. 
The  disponee  taking  this  step  is  held  to  have 
two  completed  titles  in  his  person,  and  to  hold 
the  one  without  prejudice  to  the  other.  See 
2  Ross,  L.  C.  157. 

ConflrmatiOD  of  Ezwator ;  is  the  form  in 
which  a  title  is  conferred  on  the  executor  of 
a  person  deceased,  to  intromit  with  and  ad-' 
minister  the  defunct's  moveable  effects,  for 
behoof  of  the  executor  himself,  or  of  those 
interested  in  the  succession.  There  are,  pro- 
perly speaking,  only  two  cases  recognised  in 
the  law  of  Scotland,  where  the  interposition 
of  jndiciat  authority  is  in  this  respect  dis- 
pensed with,  viz., — \st,  With  regard  to  those 
effects  of  which  the  next  of  kin,  when  not 
excluded  by  a  preferable  title,  can  obtaio 
actual  possession  ;  and,  2d,  With  regard  to 
those  which  the  deceased  has  specially  con- 
veyed to  another,  either  per  expressum,  or  by 
reference  to  an  inventory;  an  exception  from 
the  general  rule  introduced  by  the  act  of  Par- 
liament, 1690,  c.  26.  It  has  also  been  said, 
that  legMnt  and  jw  rdicta  are  exceptions, 
since  both  vest  without  confirmation ;  and 
that  the  same  is  the  case,  where  the  repre- 
sentative of  the  defunct  gets  from  the  de- 
funct's debtor  a  bond  of  corroboration  ;  but 
legittm  and  jus  relicta  do  not  vest  jure  repre- 
senlatimit ;  and  in  the  case  of  a  bond  of  coi^ 
roborati on,  confirmation  is  obviously  rendered 
unnecessary  by  the  substitution  of  a  new  ob- 
ligation. Hence,  the  two  above  specified 
seem  to  be  the  only  proper  exceptions.  Con- 
firmation must  be  expede  before  the  com- 
missary of  the  district  in  which  the  deceased 
has  had  his  principal  domicile,  or,  if  he  had 
no  fixed  domicile,  in  that  where  he  had  lived 


CON 

fer  the  forty  dftfB  preceding  hia  death.  In 
tli«  cue  of  thoM  to  whom  this  rule  will  not 
•ppl;,  from  the  want  of  a  proper  domicile ; 
aod  of  those  who  have  died  abroad,  and  who 
want  there  aniW  rvntonendi,  the  confirmation 
proteedsat  Edinburgh  as  the  commune/orvm. 
In  confirming  eiecntors,  the  commisMry  is 
bound  to  follow  certain  prescribed  rules  u 
to  the  order  of  preference,  which  will  be 
found  particularly  explained,  voce  Extcoior. 
Ai  to  the  form  of  procedure ;  where  the  exe- 
entor  is  an  executor-nominate,  he  lodges  with 
the  clerk  of  court  the  deed  containing  big 
DomiDation,  along  with  an  inventory  of  the 
defunct's  moveable  estate.  It  was  formerly 
DtcoMgry  for  him  to  find  caution ;  but,  by 
4  Gko.  iV.,  c.  98,  §  2,  thb  is  dispensed  with  in 
th«  case  of  an  exeeutor-nominate ;  and  an 
extract,  containing  tbe  inventory  and  a  copy 
of  the  deed,  with  the  act  of  confirmation  by 
the  jodge,  completes  his  title.  This  is  called 
a  confirmation  of  a  testament-testamentary. 
Id  the  case  of  an  executor-dative,  the  party 
promoting  the  procedure  receives  from  the 
court  what  is  called  an  tdiet,  which  is  pub- 
liihed  on  indncia  of  nine  days  by  a  messenger- 
■t-arau  or  officer  of  court,  on  a  market-day, 
at  the  market-cross  of  the  head  burgh  of  the 
caonty  where  tbe  deceased  lived,  aod  at  the 
puiih-«harch  door,  at  the  dismissal  of  the 
toogregation  on  a  Sunday.  See  Eikt.  This 
edict  is  afterwards  called  in  court ;  aod  when 
■  competition  ensues,  the  judge  is  guided  by 
tbe  rules  explained  voce  Ejeeator,  The  office 
of  executor  is  conferred  hy  decree-dative ;  an 
inieotory  is  lodged  ;  caution  is  found  by  the 
eieeutor ;  and  bis  title  is  then  in  all  respects 
analogous  to  that  of  an  executor-nominate. 
Tfais  is  called  a  confirmation  of  a  testament- 
dative.  Where  the  edict  has  been  moved  by 
one  of  the  nearest  of  kin,  or  by  a  creditor, 
any  other  equally  near  in  kin,  or  any  other 
creditor  la  pari  cmu,  may  be  conjoined  in  the 
<dee  OQ  application.  By  the  existing  sta- 
tnt«s  regnlatiog  the  duties  on  moveable  auc- 
c«ion,  it  is  incnmbeot  on  every  person  who 
applies  to  be  confirmed  executor,  whether 
teUamentary  or  dative,  to  give  up  on  oath  a 
fall  inventory  of  the  deceased's  moveable 
estate,  so  far  as  known  to  him  ;  and  the  whole 
Boreable  estate  of  the  deceased  known  at 
tbe  time  must  now  be  confirmed.  But  it  is 
laTfol  to  make  an  eit  to  such  confirmation, 
abo  upon  oath,  of  any  part  of  the  estate 
wbieh  may  be  afterwards  discovered,  special 
awgnations  under  the  act  1690,  c.  26,  being 
excepted  ;  as  also  in  the  case  of  confliioa- 
licni  by  executors-creditor,  the  confirmation 
Day  be  limited  to  the  amount  of  the  debt  and 
■um  confirmed,  to  which  the  creditor  must 
make  oath ;  every  application  for  confirma- 
tion as  eiecutor-^editor  being  notified  in  the 
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'  £Uin&vfv&  Gatetlt,  at  least  once,  immedi- 
ately atter  such  application  shall  bo  made; 
which  mnst  be  proved  by  production  of  a  copy 
of  the  Gaiette,  before  the  confirmation  can  be 
further  proceeded  in;  4Gw,/F,,  c.  98,  §§3  and 
4.  A  mere  nomination  as  executor,  or  a  mere 
decree-dative  without  a  confirmation,  vests  no 
right,  except  a  title  to  pursue.  It  is  the 
confirmation  which  confers  the  right  to  re- 
cover and  discharge.  As  to  the  transmission 
of  the  right  to  confirm,  it  is  enacted  by  the 
above  statute,  that  in  all  cases  of  intestate 
succession,  where  the  person  wbo,  at  the  death 
of  the  intestate,  was  his  next  of  kin,  dies  be- 
fore confirmation  is  expede,  the  right  of  such 
next  of  kin  shall  transmit  to  his  or  her  repre- 
sentatives, so  that  confirmation  may  be  granted 
to  such  representatives  in  the  same  manner  as 
might  have  been  granted  to  the  deceased  next 
of  kin,  immediately  on  the  death  of  the  in- 
testate ;  4  Geo.  IV.,  c.  98,  5  1.  See,  on  the 
subject  of  this  article,  .S'lair,  B.iii.  tit.  8,  §  54; 
More't  Notes,  cccliv;  Ersk.  B.  iii.  tit.  9,  § 
27,  rf  »eq. ;  Bank.  vol.  2406 ;  BdS^t  Com.  i. 
81 ;  Beii't  Princ.  §  1888,  et  seq. ;  Jvrid.  St^Ut 
ii.  600,  3d  edit.  See  Execvtor.  Executor-credi- 
tor.    Licence  to  purstte. 

Conflrmatioii;  in  Bnglish  law,  a  convey 
ance  of  an  estate,  or  right  in  ate  which  one 
hatfa  in  or  to  lands,  &c.,  to  another  that  hath 
the  possession  thereof,  or  some  estate  therein. 

ConfiscstloB ;  is  a  forfeiture  of  lands  or 
goods  to  the  Crown,  being  part  of  the  punish- 
ment of  certain  crimes.  See  Stair,  B.  iii.  tit. 
3,^l,etieq.     &6e  Escheat. 

Cooform,  Seoree.    See  Decree  Conform. 

Conform,  Letters.     See  Letten  Conform. 

Cunfusio ;  is  a  kind  of  specification,  and  ii 
used  to  express  the  mixture  of  liquids  or 
fiuids;  Ersk.  B.  ii.  tit.  1,  §  17  ;  see  Commix- 
tion.  A  debt,  again,  is  said  to  be  lost  cirn/u- 
•-,  where  the  debtor  succeeds  to  the  credi- 
or  the  creditor  to  the  debtor,  so  that  tbe 
same  person  becomes  both  debtor  and  creditor. 
See  the  following  article. 

Conftuion;  is  one  of  tbe  modes  hy  which 
obligations  may  be  extinguished.  It  takes 
effect  whore  the  debt  and  credit  meet  in  the 
same  person,  either  hy  succession  or  by  singu- 
lar titles  ;  for,  as  one  cannot  be  a  creditor  or 
a  debtor  to  himself,  the  law  holds  the  debt 
to  be  extinguished  amfasitme,  whenever  a  per- 
son stands  in  that  predicament,  whether  he 
has  succeeded  as  heir,  or  has  acquired  right 
hy  assignation.  But,  although  this  be  the 
general  rule,  there  are  certain  modifications 
and  exceptions  which  must  be  kept  in  view 
■1  applying  it.     I.  Where  a  cautioner  for 

debt  succeeds  to  that  debt,  or  acquires  right 
to  it,  his  cautionary  obligation  is  of  course 
extinguished ;  but  the  principal  obligation 
remains  as  effectual  as  ever.    2.  Where  a 


sie 


CON 


oreditor  in  a  moveable  debt  succeeds  to  tlie 
heritable  estate  of  bis  debtor,  the  debt  is  not 
ettinguished.  It  is  not  lost  eon/vtione  by  that 
succession  ;  for,  though  the  heir  in  heritage 
be  liable,  it  is  only  subtidiarie,  and,  therefore, 
he  may  demand  the  debt  from  the  executor, 
who  is  primarily  liable  in  personal  debts.  3. 
Where  an  executor  acquires  right  to  an  heri- 
table debt,  the  debt,  in  like  manner,  is  not 
extinguished,  but  may  be  made  effectual 
a^inst  the  heir  in  heritage.  4.  A  debt 
affecting  the  ancestor's  estate,  acquired  by  an 
apparent  heir  after  the  death  of  the  ancestor, 
is  not  extinguished  confuiione  hj  being  vested 
in  the  person  of  the  apparent  beir ;  for  the 
heir,  while  unentered,  does  not  represent  the 
debtor,  and,  consequently,  the  debt  and  credit 
do  not  meet  in  the  same  person.  Upon  the 
same  ground,  adebt  purchased  by  the  debtor's 
heir,  who  is  liable  praceptiwe  htredilatis,  is 
not  extinguished  in  the  person  of  the  heir ; 
a  prixeeptio  hereditatu  not  being  considered  as 
conreiring  such  an  universal  active  title  as 
renders  the  heir  eadem  penona  aim  defancto. 
6.  th6  Gonreyaoce  of  a  debt  affecting  an  on- 
tailed  estate,  in  favour  of  one  of  the  heirs  of 
entail  and  his  heirs  whomsoeveri  may  not 
have  the  effect  of  eitioguishing  the  debt  am- 
fvsione.  The  debt,  indeed,  is  dormant  during 
the  life  of  the  heir  of  entail  to  whom  it  was 
conveyed ;  but  if  the  next  heir  of  entail  is 
not  also  heir  of  line  to  his  predecessor,  the 
debt  will  revive  in  the  person  of  the  heir 
whomsoever  against  the  heir  of  entail ;  Gor- 
don, 1st  Dec.  1757,  Fac  CoU.,  Mot.  p.  11161  ; 
Cmw/W,lltb  Mar.  1809,  foe.  Coll  A  debt 
does  not  became  extinguished  ef>n/twton«,  when 
the  successiou  to  the  fund  or  subject  liable  for 
it,  happens  to  be  afterwards  divided  from  the 
succession  to  the  debt  itself.  See  Stair,  B. 
i.  tit.  18,  §9;&sfc.B.iii.  tit.  4,5  23,«(«J.,■ 
Aln^■,  vol.  i.  p.  496,  et  teq. ;  Bdri  Princ.  §  580, 
1298. 

The  general  rule  is,  that  confusion  is  pro- 
perly not  an  absolute  extinction,  but  rather 
a  suspension  of  obligations.  Wherever,  there- 
fore, the  creditor  in  the  obligation  has  an  in- 
terest to  keep  up  the  debt,  it  is  held  to  be 
only  suspended,  and  not  extinguished. 

Conge  S'Elire ;  is  the  name  given  to  the 
King's  licence  or  permission,  sent  to  a  dean 
and  chapter,  to  proceed  to  the  election  of  a 
bishop,  when  any  bishopric  becomes  vacant. 
Temlins'  Did. 

CoaJDming  of  FrocesBea.  Where  two  or 
more  processes  in  the  Court  of  Session,  re- 
lating to  the  same  subject-matter,  and  in 
which  the  same  parties  are  interested,  are  in 
dependence,  and  it  appears  expedient  that 
they  should  be  discussed  together,  the  Lord 
Ordinary  before  whom  they  depend,  on  the 
motion  of  the  parties,  may  pronounce  an  inter- 
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locutor  conjoining  the  processes;  after  which 
they  are  proceeded  in  as  one  process.  The 
processes  at  the  time  of  being  conjoined,  must 
be  both  awake  and  in  dependence  before  the 
same  judge.  Where,  therefore,  they  have 
been  originally  brought  Iwfore  different  Lords 
Ordinary,  it  is  necessary  that  they  should  bo 
remitted  oI>  ctmtingenliam  to  the  leading  pro- 
cess, and  both  in  the  roll,  or  at  avizandum,  to- 
gether, before  an  interlocutor  conjoining  them 
can  he  pronounced ;  A.  S.  2ith  Dee.  183S. 
Where  necessary,  the  court  may  di^in  con- 
joined processes.  See  on  the  subject  of  this 
article,  Ivory'*  Form  of  Proeeti,  n.  52 ;  Bene- 
ridge,  ii.  599,  et  leq. ;  SktmJ^i  Prac  500 ; 
M'Glash.  Shtr.  Court  Prat.  321.  See  Conti»- 
geney. 

Coajiinct  Bights ;  are  rights  taken  to  two 
or  more  persons  jointly. 

Conjunct  rights  to  itrangtrt, — Where  a  right 
is  granted  in  favour  of  two  persons,  strangers 
to  each  other,  " «  conjunct  fee  md  Ufermt, 
and  their  heirs,"  the  two  are  equal  Gars  during 
their  joint  lives.  On  the  death  of  either  of 
them,  the  survivor  has  the  liferent  of  the 
whole,  and  alter  the  survivor's  death,  the  fee 
divides  equally  between  the  heirs  of  both. 
Where  the  right  is  taken  "to  twojomtly  and 
their  heirs,"  the  conjunct  fiars  enjoy  the  subject 
equally  during  their  lives;  and  on  the  death 
of  either,  his  share  descends  to  his  own  heir- 
Where  the  right  is  taken  "  to  tKojoiniiy,  and 
the  longest  liver  and  their  heirs,"  the  ex- 
pression, "  their  heirs,"  is  understood  to  mean 
the  heirs  of  the  longest  liver ;  and  therefore, 
although  the  creditors  of  either  of  tbo  con- 
junct Gars  may  attach  their  respective  shares 
while  both  are  alive,  yet,  upon  the  death  of 
either,  the  survivor  has  the  fee  of  the  whole, 
exclusive  of  the  beir  of  the  predeceased,  in  so 
far  as  the  predeceased's  share  is  not  exhausted 
by  his  debts.  Where  the  right  is  taken  "  to 
A  and  B  jointiy,  and  to  l&e  htirs  of  B,"  the 
heirs  of  B  are  substituted  both  to  A  and  B, 
and  will  take  the  whole,  if  neither  A  nor 
B  have  disposed  of  their  shares,  to  the  ex- 
clusion of  the  heirs  of  B.  Stair,  B.  2,  tit  6, 
\  10  ;  Ersk.  B.  iii.  tit.  8,  §  35. 

Conjunct  rights  to  hvsband  and  wife.  In 
questions  between  husband  and  wife,  where 
the  right  is  taken  to  them,  "  in  conjunct  /e» 
andlifeTeni,andthe  heirs  of  their  bodi/,"  or"  Ikeir 
heirs  indefinitely,  the  general  rule  is,  thiU 
the  husband  is  sole  fiar,  and  the  wife  a  men 
liferentrix ;  "  tketr  heirs,"  therefore,  are  held 
to  be  the  heirs  of  the  husband,  and  his  credi- 
tors may  attach  the  right,  subject  only  to  the 
wife's  liferent.  But  this  general  rule  suffers 
several  exceptions,  founded  on  the  presumed 
intention  of  the  parties,  as  arising  oot  of  the 
different  circumstances  of  particular  cases. 
Thus,  where  the  subject  comes  from  the  wife. 
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•r  ber  relBtions,  and  the  expresiioD  is  not 
nth  u  to  indicate  a  preference  in  favour  of 
Ibe  bnaband,  the  wife  a  fiar,  the  haaband 
mtnlj  liferenter,  and  his  creditors  cannot 
Utach  the  subject.  The  wife,  however,  can- 
Bot  convey  it,  nor  can  her  creditors  attach  it, 
without  a  reservation  of  the  husband's  life- 
rant.  The  wife  is  also  fiar  od  her  survivance, 
if  the  fee  be  destined  to  the  survivor.  Where 
Ike  declination  is  to  husband  and  wife,  and 
the  survivor,  and  "  their  heirt,"  if  the  husband 
predMease,  the  fee  will  be  held  to  be  in  the 
wife  and  her  heirs,  not  in  the  heirs  of  the 
marri^e.  In  a  cose  where  heritable  pro- 
perty was  conveyed  by  a  husband,  in  an  ante- 
nopiial  contract  of  marriage,  to  himself  and 
wife,  "in  conjunct  liferent,  during  all  the  days 
of  their  lifetime,  and  to  the  longest  liver  of 
them,  and  their  heirs  or  assignees,  in  fee,"  the 
fse  was  held  to  be  in  the  surviving  wife; 
M'Grigcr,  3d  Jan.  1831,  9  S.itD.  675.  But 
where  the  snbject  so  destined  belonged  origi- 
nally to  the  husband,  it  would  seem  that, 
during  his  life,  he  may  alienate  it,  or  hig 
ereJiton  may  attach  it;  Fer^astm,  22d  July 
1739,  Mor.  p.  4202  ;  Ridddt,  6th  Nov.  1747, 
Jir*r.  p.  4203.  Where  the  subject  has  come 
from  the  wife  as  tocher,  and  has  been  des- 
tined to  the  hnsband  and  wife  in  conjunct 
fee  and  liferent^  the  strongest  ezpressions  of 
preference  in  favour  of  the  wife  will  be  re- 
quired, in  order  to  vest  her  with  the  fee ; 
Bnte  BendenoB,  20th  Jan.  1790,  Foe.  CoU., 
Utr,  p.  4215,  where  the  fee  was  held  to  be  in 
the  husband.  If  the  wife's  heirs  are  preferred 
b  the  destinatiou,  the  fee  is  also  in  the  wife. 
It  ii  to  be  observed,  however,  that  it  is  not  a 
froper  criterion  of  this  preference,  that  the 
wife's  heirs  are  last  named  in  the  substitution, 
Dnle«  there  be  no  intermediate  substitutes  be- 
tween  the  heirs  of  the  marriage  and  them'; 
Ibr  where  there  are  such  substitutes,  that 
ipense  is  deemed  fiar  where  heirs  are  first 
called  after  the  heirs  of  the  marriage.  Slair, 
B.  iL  tJL  6,  §  10  ;  Srtt.  B.  iii.  tit  6,  §  36  ; 
BdPt  Com.  vol.  i.  p.  56,  et  seq.  5th  edit. ;  BetFt 
?ft«.j  1953;  /Hrt<I.S(i((M,2dedit.yol.ii.p. 
33.    See  Eon,  L.  C.  vol.  iii. 

Cf^iut  riffhUtoparmttandAildrm.  Where 
rights  are  taken  to  a  father  in  liferent,  and 
to  bis  children  ntueituri  in  fee,  the  fee  is  in 
the  father,  and  the  children  hare  a  mere  spes 
(sccetn'eNu,  defeasible  by  the  father's  credi- 
tors ;  Froff-i  Crediiori,  25th  Nov.  1735,  Mor. 
p.  4262.  But  where  the  children  are  in  ei- 
utoQce,  and  the  right  is  taken  to  the  child  or 
children  noaunafim  in  fee,  the  fee  is  held  to  be 
in  the  child  named,  even  although  the  right 
bss  been  acquired  by  the  father,  and  destined 
to  the  child  gratuitously  :  M'Intoth,  28th  Jon. 
1812,  F<K.  Gai.  Even  where  the  children  are 
lat  yet  born,  if  the  right  be  taken  to  the 
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father  in  liferent,  "/or  Am  liftrmt  uie  oHwwriy, 
and  to  his  children  wuaiwi  in  fee,"  this  form 
of  eipression  will  limit  the  father's  right  to  a 
mere  fiduciary  fee,  forbehoof  of  the  children, 
which  cannot  be  affected  by  the  father's  debts 
ordeeds ;  Ntwlandi,  9th  July  1794,  Fac.  CoU., 
Jfor.  p.  4289,  affirmed  on  appeal;  WathertUme, 
25th  Nov.-  1801,  F<K.  CoU.,  Mor.  p.  4297; 
Harves,  26th  May  1816,  Fac.  Coll.  But  the 
words,  in  order  to  exclude  the  father,  must 
be  clearly  laxative  ;  a  destination  of  the  sub- 
ject to  the  father  "  during  ail  the  dayt  of  his 
life,  and  to  the  children  in  fee,"  will  importa 
full  fee  in  the  father ;  Lindsay,  9th  Dec  1807, 
Fac.  Coll.,  Mor.  App.  voce  Fiar ;  Eobertton,  20th 
Nov.  1806,  Foe.  Coll.,  Mor.  App.  Fiar  abtotute, 
limited.  It  is  quite  settled  that,  where  a  sub- 
ject is  conveyed  to  trustees  for  behoof  of  a 
certain  person  in  liferent,  and  of  his  children 
naiciluri  in  fee,  the  father  is  not  fiar  ;  Selon, 
6th  March  1793,  Fac  Coll,  Mor.  p.  4219. 
Where  a  subject  had  been  taken  to  husband 
and  wife,  "  and  longest  liver  of  them  two  in 
conjunct  fee  and  liferent,  for  ktr  liferent  use 
allenarly,  and  to  their  son  Rominolifn  in  fee," 
with  a  reserved  power  of  disposal  to  the  father, 
the  fee  was  found  to  be  in  the  father,  on  the 
ground  apparently,  that,  by  the  terms  of  the 
destination,  there  was  a/et  actually  vested  in 
him ;  Wilson,  14th  Dec.  1819,  F<m.  Col!.  See 
this  case  particularly,  and  the  authorities 
there  cited.  See  also  on  this  subject,  Slair, 
B.  ii.  tit.  6,  5  10;  ErsL  B.  iii.  tit  8,  §  36,et 
teq. ;  Bank,  vol.  i.  p.  575,  and  vol.  ii.  p.  337  ; 
BelCi  Com.  i.  56,  et  gtg.  5th  edit. ;  Jurid.  Slylet, 
2d  edit  vol.  i.  p.  108.  See  also  Soss,  L.  U. 
vol.  iii.  p.  602,  et  geg. ;  Mentiet't  Lectures. 

Coi\jiiiiot  or  Conflde&t  PerBimi.  By  the 
act  of  Sederunt  12th  July  1620,  ratified  and 
approved  as  law  by  stat  1621,  c.  18,  the 
Court  of  Session  declares  that,  in  all  actions 
pursued  by  any  "  true  creditor  for  recovery  of 
his  just  debt,  or  satisfaction  of  his  lawful 
action  and  right,  they  will  decreet  and  de- 
cern all  alienations,  dispositions,  assignations, 
and  translations  whatsoever,  to  any  conjunct 
or  confident  person,  without  true,  just,  and 
necessary  causes,  and  without  a  just  price 
really  paid,  the  same  being  done  after  the 
contracting  of  lawful  debts  from  true  credi- 
tors, to  have  been  from  the  beginning,  and  to 
be  in  all  time  coming,  null,  and  of  no  avail, 
force,  or  effect,  at  the  instance  of  the  true  and 
just  creditor,  by  way  of  action,  exception,  or 
reply,  without  further  declarator."  And  in 
case  any  one  shall  have  bona  fide  purchased 
the  subject  from  the  conjunct  or  confident  per- 
son for  a  fair  price,  or  shall  have  obtained  it 
in  satisfaction  of  a  just  debt,  in  that  case, 
"  the  right  lawfully  acquired  by  him,  who  was 
nowise  partaker  of  the  fraud,  shall  not  he  . 
annulled  in  manner  foresaid,  but  the  receiver 
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of  the  price  of  the  said  lands,  tit.,  from  the 
bu;er,  shall  be  holden  and  obliged  to  make 
the  same  forthcoming  to  the  behoof  of  the 
baokropt's  true  creditors  in  payment  of  their 
lawful  debts.  And  it  shall  be  sufficient  prO' 
bation  of  the  fraud  intended  against  the  cre- 
ditors, if  they,  or  any  of  them,  shall  be  able 
to  verify,  by  writ  or  oath  of  the  party  re- 
ceiver of  any  security  from  the  dyvour  or 
bankrupt)  that  the  same  was  made  without 
any  just  and  necessary  cause,  or  without  any 
true  and  competent  price  ;  or  that  the  lands 
and  goods  of  the  dyvour  and  bankrupt  being 
Bold  by  him  vho  bought  them  from  the  said 
dyvour,  the  whole  or  the  most  part  of  the 
price  thereofwasconverted,  or  to  be  converted, 
to  the  bankrupt's  profit  and  use."  In  the 
sense  of  this  act,  conjunct  persons  are  brothers, 
sisters,  sons,  sons-in-law,  uncles  by  consan- 
guinity or  affinity,  stepsons,  sisters  or  bro- 
thers-in-law, and,  in  general,  all  persons  who, 
by  their  relationship  to  the  insolvent  perwn, 
would  be  legally  incapable  of  acting  as  wit- 
nesses or  judges  in  a  cause  in  which  he  was 
concerned.  A  confident  person  is  a  confiden- 
tial and  intimate  friend ;  e.g.,  a  partner  in 
trade,  or  a  factor,  or  steward,  or  confidential 
man  of  business,  or  a  servant,  or  other  de> 
pendant.  See  Confident  Person.  With  regard 
to  this  statute,  which  has  given  rise  to  ques- 
tions of  construction  of  considerable  diCGculty, 
it  may  be  observed  in  general,  that  it  was  in- 
tended to  aid  the  common  law,  by  which,  in- 
dependently of  statute,  all  fraudulent  aliena- 
tions by  insolvent  persons,  to  the  prejudice  of 
their  lawful  creditors,  are  reducible.  The 
chief  benefit,  indeed,  conferred  by  the  act 
1621,  seems  to  be  that  of  creating  certain 
legal  presumptions,  which  have  the  effect  of 
throwing  the  burden  of  disproving  fraud  on 
the  parties  concerned  in  the  transaction, 
wherever  they  are  so  connected  as  to  give  rise 
to  strong  suspicions  of  collusive  or  fraudulent 
proceedings;  and  it  would  rather  appear  that, 
with  reference  to  this  object,  the  statute  has 
been  liberally  interpreted.  It  is  not  meant  to 
detail  here  the  various  difficulties  which  have 
occurred  in  the  application  of  this  act,  but  the 
following  points  in  the  construction  of  it  de- 
serve attention  : — 1.  The  challenging  creditor 
must  have  been  a  creditor  at  the  date  of  the 
alienation  challenged ;  or,  at  least,  his  debt 
must  have  had  its  origin  prior  to  the  date  of 
the  alienation,  or  he  must  hare  lent  money  to 
pay  off  prior  creditors,  so  as  to  come  into  their 
place.  It  is  sufficient,  however,  that  the  debt 
of  the  challenging  creditor  is  conditional,  or 
even  gratuitous ;  and,  where  the  challenge  is 
at  the  iustance  of  a  trustee  for  creditors,  it  is 
enough  if  the  debt  of  any  of  his  constituents 
is  prior  to  the  alienation.  2.  The  deeds  liable 
to  challenge  are  all  conveyances  or  obliga- 1 
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tions,  direct  or  indirect,  which  may  confer  oo 
the  grantee  property  belonging  to  the  debtor, 
or  which  may  enable  the  grantee  to  claim  in 
competitionwith  onerous  creditors,or  save  him 
from  a  demiuid  for  payment  of  a  debt  due  by 
him  to  the  debtor.  3.  The  proof  of  conjunct 
or  confident  lies  with  the  challenging  credi- 
tor ;  but,  if  that  be  proved,  the  presumption  of 
law  is,  that  the  debtor  was  insolvent  at  the 
time  of  granting  the  deed,  and  that  it  was 
granted  without  value ;  and,  in  order  to  sup- 
port it,  the  person  founding  on  it  must  prove 
either  that  the  granter  was  solvent  at  the 
time  of  granting  it,  or  that  a  just  price,  or 
some  other  onerous  consideration,  was  given 
for  it.  4.  With  regard  to  the  consideration, 
it  must  be  a  fair  price  paid  bona  fide,  and  not 
collusively,  to  answer  the  debtor's  purposes. 
It  is  not  necessary,  however,  that  the  conside- 
ration should  be  a  payment  in  money ;  it  will 
be  a  sufficient  onerous  cause  to  support  th9 
deed  challenged,  if  it  has  been  graut^d  ia 
consequence  of  a  legal  obligation  undertaken 
during  solvency,  or  if  it  bo  a  deed  in  imple- 
ment of  an  antenuptial  contract  of  marriage. 
It  is  a  more  difficult  question  where  the  deed 
has  been  granted  in  implement  of  a  mere  na- 
tural obligation,  as  in  the  case  of  provisiona 
made  for  a  wife  or  children  in  a  postnuptial 
contract;  but  even  in  such  a  case  it  wonld 
seem  that  the  marriage  will  be  regarded  as  s 
sufficient  onerous  cause,  to  support  moderate 
provision,  provided  they  are  not  struck  at  by 
the  act  1696,  c.  5,  nor  are  otherwise  objection- 
able ;  a-at.  B.  iv.  tit.  1,  §  33,  et  teq.  5.  It  is 
a  sufficient  defence  against  a  challenge  nnder 
this  act,  that  the  debtor  was  solvent  at  the 
time  of  granting  the  deed  challenged ;  Erst, 
ib.  §  32.  6.  The  challenge  is  competent  be- 
fore the  Court  of  Session  only  ;  and,  by  in- 
variable practice,  it  is  made  in  the  form  of  an 
action  of  reduction,  although  that  form  aeema 
not  to  be  indispensable.  7.  The  effect  of  » 
decree  of  reduction  is  a  restitutio  m  integrum, 
as  between  the  parties  to  the  fraud ;  bat 
where  a  third  party  has  bona  fide  purchased 
from  the  conjunct  or  confident  person,  withont 
being  aware  of  the  anility  to  which  his  title 
was  exposed,  the  sale  will  be  efiectoal,  the 
challenger's  remedy  in  that  case  being  a  claim 
against  the  bona  fide  purchaser  for  the  price 
if  not  paid,  and,  if  paid,  an  action  against  the 
receiver  of  the  price  for  restitution.  Lastly, 
The  benefit  of  the  legal  presumptions  created 
by  this  act  may  be  lost  by  undue  delay,  or 
mora,  in  bringing  the  challenge.  See  the 
subject  of  this  article  fully  treated,  Ertl. 
Princ.  12th  edit.  457  ;  BetPs  Com.  vol.  ii.  p. 
"1,  <(  sej.  6th  edit.   See  also  CoKuskw.   DiU- 

Coujnnctioa  of  an  Adjodioattoa.    When 
a  first  adjudication  is  called  in  court,  Uie  pro- 
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een  miiit  be  intinutod  on  tbe  walls  and  in 
the  mioate-book,  in  terms  of  the  statute  54 
6m>.III.,c137,  §9,  that  those  ready  to  ad- 
judge may  be  coojoined.  For  this  purpose, 
twtnty  sederuDt-days  are  allowed,  in  order 
that  those  who  have  liquid  grounds  of  debt, 
ud  Bummoosee  of  adjudication  libelled  and 
lignetted,  may  produce  them  iu  the  clerk's 
hands,  and  be  conjoined  in  tho  adjudication. 
M'l  Com.  vol.  i.  p.  723,  5tb  edit.  See  Ad- 
jttdieation. 

CoigQiuitly  and  Ssrerally.  When  two  or 
more  persons  are  bound  conjunctly  and  eeve- 
raliy  to  perform  an  obligation,  tbeyare  liable 
tayiUi  in  tolidum,  and  it  is  iu  the  option  of 
the  creditor  to  exact  performance,  either  from 
each  of  them  proportionally,  or  to  enforce  the 
obligation  to  the  full  extent  against  any  one 
of  Ihem,  leaving  him  to  seek  bis  relief  from 
the  rest.  The  general  rule  iu  joint  obliga- 
tJooa  is,  that  the  obtigauta  are  bound  ;>ro  rata, 
salees  the  contrary  be  expressed,  or  unless  in 
tb«  caw  of  bills  of  exchange,  or  where  the 
obligation  is  an  obligation  ad  factum  prcestan- 
liam,  and  so  indivisible.  Ersk.  B.  iii.  tit.  3, 
5J4;  Akxander,  28th  Nov.  1827,  6  5. 
150 ;  Darlington,  6th  Deo.  1836,  15  S.  197  ; 
Mtiui&fi  Lett. ;  Rois't  Led.  i.  77, 287  ;  fhom- 
M  m  Bilis,  88.  See  Sotidnm  et  pro  rata. 
Jtint  Ohlijattt,     Singuli  in  Solidum. 

Conqseflt.  In  explaining  ibis  term,  it  is 
necessary  to  diatinguish  between  its  meaning, 
as  applied  to  succession  in  heritage,  and  the 
«)Ditmction  it  receives  when  it  occurs 
contract  of  marriage. 

Snaati^n  of  Conqaegt.  Those  heritable 
righta  to  which  the  deceased  has  encceeded  as 
heir  to  his  ancestor,  are  sometimes  termed 
heritage  in  a  strict  sense,  in  coutradistiuction 
to  mnqitett,  which  terra  is  applied  to  such 
heritable  rights  as  the  deceased  has  acquired 
hy  lingular  titles,  e.g.,  by  purchase,  dona- 
tion, or  even  excambion.  \V  hen  left  to  tbe 
declination  of  the  law,  heritage,  aa  thus 
limited,  descends  to  the  heir  of  line,  and 
cooquest  ascends  to  tbe  heir  of  conquest. 
There  is  room  for  this  separation  in  the 
nieeesiion,  however,  only  where  the  deceased 
has  died  without  lawful  issue,  leaving  brothers 
both  older  and  younger  than  himself,  or 
the  issue  of  such  brothers,  or  two  or  more 
uncles,  older  and  younger  than  the  father 
of  tbe  deceased,  or  the  descendants  of  such 
uncles.  In  such  cases  heritage  descends  to 
the  immediate  younger  brother  of  the  de- 
c«ased,  or  to  the  next  younger  brother  of  his 
father,  but  amguett  ascends  to  the  immediate 
elder  brother  or  uncle.  Where  the  deceased 
ii  the  yonngest  brother,  and  leaves  two  elder 
hrothera,  the  youngeat  aurriving  brother  is 
heir  both  in  heritage  and  conqnest;  and  where 
the  deceased  leaves  but  one  brother,  he  is  ne- 


CON 


219 


oesaarily  heir  both  of  line  and  conquest.  In 
conquest  aa  well  as  in  heritage,  the  whole 
blood  excludes  the  half  blood.  Conquest  can 
asceud  but  once.  Thug,  where  one  who  has 
acquired  an  estate  by  singular  titlea  dies, 
although  thia  eatate  may  ascend  to  the  heir 
of  conquest,  yet  in  the  person  of  such  heir  it 
becomes  heritage,  and  will  descend  to  bis  hoir 
of  line.  Where  a  father  propels  an  heritable 
subject  to  his  eldest  son,  who  at  the  date  of 
the  gift  is  heir  alioqui  sneeestuna,  it  will  not 
be  conquest  in  the  son.  But  such  a  grant  in 
favour  of  an  heir  presumptive  merely  seems 
to  be  conquest ;  if  the  right  was  granted,  for 
example,  by  a  person  having  do  lawful  issue, 
in  favour  of  his  brother,  it  is  conquest  in  the 
brother;  Enk.  B.  iii.  tit.  8,  §  16.  See  also 
Short,  13tb  Feb.  1771,  Fac.  Goll,  Mor.  p.  5615. 
All  rights  to  lauds,  aud  other  heritable  righta 
which  require  aasine  to  complete  them,  fall 
under  conquest,  including  heritable  bonds ; 
but  rights  to  teinds,  leases,  annuities,  pen- 
sions, and  personal  bonds,  excluding  execu- 
tors, descend  to  the  heir  of  line.  Ersk.  ib.  § 
16  ;  Stair,  B.  iii.  tit.  5,  §  10.  See  Svae»- 
sion. 

Provision  of  Conquest  in  a  amtraet  of  mar- 
riage. In  contracts  of  marriage,  the  conquest 
acquired  during  tbe  marriage,  or  a  certain 
proportion  of  it,  is  frequently  settled  either 
on  the  heir  or  on  the  issue  of  the  marriage ; 
and  in  giving  effect  to  a  provision  of  this 
kind,  it  is  to  be  observed,  that  conquest  in 
this  sense  means  only  such  an  accession  of 
fortune  as  renders  the  husband  tccupktior, 
and  does  not  therefore  necessarily  include  alt 
that  has  been  acquired  during  the  marriage 
by  singular  titlea.  A  subject  purchased  with 
money  acquired  by  industry  or  economy  is 
conquest  in  this  sense  ;  but  land  or  any  other 
subject  purchased  with  borrowed  money,  is 
not  conquest  of  the  marriage,  except  in  so  far 
aa  tbe  subject  may  be  of  greater  value  than 
tho  price  paid  for  it.  A  clause  of  this  kind 
will  be  defeated  by  onerous  or  rational  deeds, 
but  a  deed  merely  gi'atuitous  would  be  redu- 
cible, as  granted  t'n  fraudem  of  the  provision. 
The  father  retains,  however,  during  bis  life, 
the  uncontrolled  right  of  fee  in  the  conquest ; 
uid  notwithstanding  the  dissolution  of  the 
marriage,  no  action  lies  at  the  instance  of 
any  of  the  children  for  enforcing  the  provi- 
sion r  so  that  the  conquest  qaotd  the  father 
must  bo  computed,  not  as  at  the  time  of  the 
dissolution  of  the  marriage,  but  at  the  time 
of  his  death ;  Ersk.  B.  iii.  tit.  8,  5  43.  The 
question  as  to  what  subjects  fall  under  a  clause 
of  conquest,  will  be  determined  hy  the  ex- 
pressions used  in  the  particular  clause  out  of 
which  the  question  arises.  Without  an  ex- 
press provision  to  that  effect,  it  will  not  in- 
clude what  devolves  on  the  husband  by  sue- 
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Gcs^on  1  Stair,  B.  iii.  tit.  5,  §  52.  Thus  le- 
gacies to  ft  wife  tlante  natrimonio,  fklliDg  to 
the  husband  jur«  nariti,  were  found  not  to  be 
conquest  under  such  a  clause,  generally  ex- 
pressed ;  Roe,  23d  Jnn.  1310,  Fat.  Coll  But, 
on  the  other  hand,  where  the  clause  conveyed 
"all  heritages,  goods,  gear,  debts,  sums  of 
money,  or  other  moveables  which  should  be 
acquired  during  the  standing  of  the  intended 
marriage,"  it  was  held  to  carry  leases  acquired 
during  the  marriage,  although  leases  do  not, 
in  their  own  nature,  fall  under  the  denomina- 
tion of  conquest.  Duacart,  15th  Feb.  1810, 
Fac.  Coll.;  Ersk.  Princ.  12th  edit.  387,  398  ; 
BeU'i  Prine.  §  1656,  el  seq.,  1974,  elteq.; 
Safi4^ord  on  Heritable  SucMision,  vol.  i.  p.  3, 
SO,etseq.     See  Kama'  Elucidationt,  art.  6. 

Conqantl ;  succession  of  conquest ;  Skene, 
h.  t     See  Con^v^t. 

ConMnffoinity ;  is  the  relationship  of  per- 
sons descended  from  the  same  ancestor.  It  is 
either  lineal  or  collateral.  Lineal  or  direct 
consanguinity  is  that  formed  between  the 
persons  generating  and  generated ;  and  is 
either  descending,  as  in  the  case  of  parent  and 
child,— or  ascending,  as  from  the  child  to  the 
parent.  Collateral  consanguinity,  termed 
also  transverse  or  obliqne,  is  that  which  exists 
between  persons  desceoded  from  the  same 
common  ancestor,  but  not  from  one  another, 
as  brothers,  ancles,  and  nephews.  BeWs  Princ. 
§  1527, 1646,  et  seq.     See  Heir. 

CotuecBos,  non  Concnhitiu,  iaxat  Xa- 
trimoniniiL ;  a  Roman  law  maxim,  adopted 
in  the  law  of  Scotland,  importing  that  mar- 
riage is  constituted  by  the  eonjuntlio  animo- 
rum,  or  consent  alone ;  so  that,  though  the 
parlies,  after  consent  given,  should,  by  death 
or  disagreement,  or  from  any  other  cause, 
except  impotency,  happen  not  to  consummate 
the  marriage,  conjunclione  eorporum,  they  are 
nevertheless  entitled  to  all  the  legal  rights 
consequent  oa  marriage.  Ersk.  B.  i.  tit.  6, 
S  2,  5,  note  by  Ivory.  See  Marriage.  Consent. 
Impotency.   Divorce. 

Content.  The  consent  of  parties  is  implied 
in  all  legal  and  binding  contracts ;  hence 
persons  legally  incapable  of  giving  consent, 
OS  idiots,  pupils,  &c.,  cannot  be  parties  to  a 
contract.  By  the  Roman  law,  and  by  our 
more  ancient  usage,  this  disability  was  ex- 
tended to  deaf  and  dumb  persons ;  but  if  this 
be  the  general  rule  of  the  law  of  Scotland, 
it  plainly  must  suffer  exceptions  in  favour  of 
those  persons  who,  notwithstanding  this  in- 
firmity, possess  abilities  which  qualify  them 
for  the  discharge  of  the  most  important 
duties  of  life.  Persons  in  a  state  of  absolute 
drunkenness  cannot  give  legal  consent,  al- 
though a  lesser  degree  of  intoxication  will 
not  aObrd  sufficient  ground  for  annulling  a 
contract.    The  consent,  although  given  by  a 
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person  labouring  under  no  disqualification,  is 
null  where  it  proceeds  on  essential  error,  or 
where  it  has  been  obtained  by  fraud,  or  by 
force  and  fear.  Stair,  B.  i.  tit.  10,  §  U  ; 
More'i  Notes,  p.  clix.  and  cclxiv  ;  Ertk.  B.  iiu 
tit.  1,  §  16  ;  BeWs  Con.  vol.  i.  p.  294,  5th 
edit. ;  BeU'i  Prine.  §  10,  et  leq. ;  BeU's  lUust. 
§  8,  tfl  teq. ;  Brown  on  Sale,  p.  152.  See  Det^ 
and  DuvO). 

Co&senter.  Where  one  signs  as  consenter 
to  a  deed,  by  which  land  is  conveyed,  bis  con- 
sent is  held  to  amount  to  a  total  conveyance 
of  his  right  to  the  subject,  whatever  that 
right  may  be ;  or,  at  least,  such  consent  will 
import  a  valid  obligation  on  the  consenter  to 
grant  such  a  conveyance.  But  where  a  per- 
son, who  holds  an  heritable  security  over 
lands,  signs  as  consootor  to  a  disposition  of 
those  lands,  his  consent  imports  merely  that 
he  is  not  to  use  his  security  to  the  prejudice 
of  the  disponee's  right,  not  that  he  is  to  dis> 
charge  his  claim  for  the  debt  against  the 
debtor  personally ;  Efik.  B.  ii.  tit.  3,  §  21. 
A  mere  consenter  is  not  liable  la  any  implied 
warrandice,  for  he  is  not  the  seller,  and  only 
gives  his  consent  at  the  purchaser's  desire ;  - 
aud  although  he  thus  resigus  his  own  right 
entirely,  he  incurs  no  obligation  to  warrant 
the  right  conveyed,  unless  his  warrandice  ia 
mode  matter  of  express  stipulation.  Ersk, 
B.  ii.  tit.  3,  §  25.    See  Rom,  L.  C.  vol.  i.  p.  33. 

Conaeqnential  Damag^es.    See  Damage. 

Conserrator.  TheconservatoroftheScotcfa 
privileges  in  the  Netherlands  formerly  held 
a  mercantile  court  for  Scotchmen  resident  in 
the  Scotch  factory  at  Campvere,  to  which  he 
had  four  mercbantaas  assessors;  1503, c.  81; 
1597,  c.  259.  The  Court  of  Session  had  » 
cumulative  jurisdiction  with  the  conservator's 
court  over  Scotchmen  established  at  the  fac* 
tory.  This  was  one  of  the  offices  the  appoint- 
ment to  which  vacated  a  seat  in  the  House  of 
Commons.    Erik.  B.  i.  lit.  4,  §  S4. 

Consideration ;  is  the  name  given  to  the 
cause  or  reason  of  granting  a  deed,  or  of 
entering  into  a  contract.  The  consideration 
may  be  either  onerous  or  gratuitons.  Where 
value  inmoney,orgood8,orservices,  hasbeen 
given  in  return  for  the  deed,  the  considera- 
tion is  said  to  be  onerous.  Where  the  deed 
is  granted  without  value,  and  from  mere  love 
and  favour  to  the  grantee,  the  consideratiea 
is  termed  gratuitous.  But  where  the  deed 
is  granted  in  implement  of  a  natural  obliga- 
tion, such,  for  example,  as  the  natural  obli- 
gation on  a  husband  to  make  a  rational  pro< 
vision  for  his  wife  or  children,  it  would  seeoi 
that,  although  the  consideration  for  such  s 
deed  does  not  fall  properly  under  the  denomi- 
nation of  onerous,  as  above  explained,  yet 
that  it  differs  essentially  from  a  considerat^w 
merely  gratuitous ;  Ertk.  B.  iv.  tit.  1.  §  33. 
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Bj  the  Uv  of  Scotland,  a  deed  granted  for  a 
gritDitoua  consideration,  where  not  struck  at 
at  a  fraud  against  onerons  creditors,  is  as 
effectual  as  a  deed  granted  for  a  valuable  con- 
tideralion,  or  in  implement  of  a  valid  legal 
obligation.  BelFt  Com.  ii.  187  ;  SoM't  Leet. 
ii.  232 ;  Thomson  on  Bills,  p.  103-30,  et  teq. 
See  Conjvwt  aad  Confident.    CoUvtion. 

CaaagoaHoa ;  is  the  depositation  in  the 
huds  of  a  third  party  of  a  sum  of  money, 
which  is  the  subject  either  of  a  dispute  or  of 
■  campetition.  Consignation  ma;  be  made 
where  the  existence  or  amount  of  the  debt  is 
judicially  questioned,  ss  in  a  suspension  ;  or 
where  the  creditor  refuses  to  receive  his 
money,  as  in  wadsets  and  other  redeemable 
rights ;  or  where  it  has  not  been  finally  deter- 
mined to  whom  the  money  is  to  be  paid,  as  in 
(he  case  of  consignation  of  the  price  of  sub- 
jects booght  at  judicial  sales,  or  of  the  fund 
M  vudio  in  a  process  of  multiplepoindiog. 
The  general  rules  as  to  consigned  money  are, 
—1.  That  the  risk  of  loss,  either  from  the 
fulore  of  the  consignee,  or  the  loss  of  interest, 
er  the  expense  of  consignation,  lies  with  the 
tomigner,  where  he  ought  to  have  made  pay- 
meat,  and  not  consignation,  or  has  consigned 
a  part  only,  or  has  chosen  as  consignee  a 
penon  neither  authorized  by  law  nor  named 
by  the  parties ;  Enk.  B.  iii.  tit.  I,  5  31.  2. 
The  chai^r  or  other  creditor  runs  the  same 
riak  if  he  has  charged  for  sums  not  due,  or 
Iws,  without  good  reason,  refused  payment 
when  offered,  whereby  the  consignation  has 
become  necessary  ;  Ersk.ih.  Where,  indeed, 
the  creditor  has  unwarrantably  refused  to 
take  the  money  when  tendered  to  him,  cod- 
ricnation  in  the  hands  even  of  a  private  party 
who  is  solvent,  not  only  stops  the  currency  of 
ioterest  against  the  debtor,  but  is  said  by 
ErEkine  to  be  equivtUent  to  payment  of  the 
debt ;  Er$k.  B.  iii.  tit.  4,  §  5.  3.  It  is  the 
duty  ef  the  consignee  to  keep  the  money  in 
tafe  custody  until  called  for.  If,  therefore, 
he  puts  it  out  to  interest,  he  does  so  at  his 
nwn  tuSl  ;  but,  for  the  same  reason,  he  has 
right,  according  to  Erskiue,  to  the  interest 
he  d^aw^  without  being  liable  in  interest  to 
Ae  consigner;  Srii.  B.  iii.  tit.  1,  §  31. 
This  doctrine,  however,  appears  to  bo  ques- 
tionable; and,  in  practice,  it  is  usual  to  cou- 
ugn  money  in  a  public  bank,  so  that  the  party 
entitled  to  it  receives  it  with  bank  interest 
for  the  time  it  has  remained  consigned. 
By  1695,  0.  6,  the  purchaser  at  a  judicial 
tale  was  entitled,  a  year  after  the  decree  of 
■ale,  to  consign  the  price  of  the  lands,  and 
interest  due  to  the  date  of  consignation,  in 
the  hands  of  the  town-council  of  Edinburgh, 
w  their  treasurer;  but,  by  54  Geo.  III.,  c. 
137,  §  6,  this  Btatote  is  so  far  repealed,  and 
it  ia  made  lawful  for  the  purchaser  at  a  judi- 


CON 


221 


cial  sale,  at  any  term  of  Whitsunday  or 
Martinmas  afler  the  term  of  payment  of  the 
price,  to  lodge  the  same,  with  the  interest 
due  on  it,  in  the  Koyal  Bank,  or  the  Back 
of  Scotland,  or  the  Bank  of  the  British  Linen 
Company,  at  such  interest  as  can  be  procured 
for  it ;  and  by  doing  so,  and  intimating  it  to 
the  agent  in  the  sale,  the  purchaser  shall  be 
discharged  of  the  price.  By  the  same  section 
of  the  statute,  the  Court  of  Session  is  em- 
powered, upon  the  application  of  any  of  the 
creditors,  to  order  the  purchaser  to  lodge  the 
price  and  interest  in  one  of  those  banks,  at 
any  of  the  foresaid  terms  afler  the  term  of 
payment,  sufficient  intimation  of  such  appli- 
cation being  given  to  the  purchaser  and  the 
common  agent.  5.  Thoeffect  of  consignation 
in  terms  of  this  statute  seems  to  be,  that  each 
creditor's  right,  whether  previously  secured 
over  the  lands  heritably  or  not,  becomes 
merely  personal,  and  may  be  attached  by  the 
diligence  applicable  to  moveables  ;  Beti's  Ctm. 
vol.  ii.  pp.  6  and  276,  Sth  edit.  In  wadsets, 
money  consigned  for  the  redemption  remains 
heritable  until  declarator  of  redemption ; 
Ersk.  B.  ii.  tit.  8,  §  23.  And,  on  the  same 
principle,  cooEignation  made  in  terms  of  the 
clause  of  redemption  in  an  heritable  bond, 
will  not  have  the  effect  of  rendering  the  sum 
moveable  until  redemption.  Stair,  B.  i.  tit. 
13,  5  6,  and  tit.  18,  §  4 ;  Mor^t  Notet,  p. 
Ixxviii. ;  Ersk.  PrtTic.  11th  edit.  217,'  296; 
Beirt  Princ.  §  215 ;  /Hujf.  ib. ;  Jurid.  Stvkt, 
2d  edit.  vol.  i.  p.  608 ;  vol.  iii.  p.  979 ;  Tkom- 
eon  on  Bills,  p.  410,  et  teq. ;  Hunter'e  Land- 
lord and  Tenant ;  Rosa's  Leet.  i.  383,  458 ;  ii. 
363. 

Consigilfttary ;  a  consignee,  or  the  person 
in  whose  hands  consignation  is  made  ;  Ersk. 
B.  iii.  tit.  1,  §  31. 

Consignment  In  mercantile  law,  the  term 
consignment  ia  generally  applied  to  goods  de- 
livered over  or  transmitted  by  one  merchant 
to  another,  or  by  a  merchant  to  a  mercantile 
agent  or  factor,  for  sale,  or  for  some  other 
specific  purpose.  The  bankruptcy  of  either 
the  consigner  or  the  consignee  may  give  occa- 
sion to  questions  of  considerable  difficulty 
both  in  regard  to  reputed  ownership,  and  on 
other  points  connected  with  the  rights  of  the 
parties  or  their  creditors.  But  these  are 
questions  which  must  obviously  depend  in  a 
great  degree  on  the  circumstances  under  which 
they  arise,  so  that  it  would  be  difficult  to  com- 
prehend them  under  any  general  rule.  One 
very  ordinary  transaction,  however,  is  for  the 
consignee  to  make  advances,  either  in  money 
or  bilb,  to  a  certain  extent,  on  the  faith  of 
the  expected  sales  of  the  goods  consigned; 
and,  in  such  a  case,  the  following  general 
rules  seem  to  be  fixed: — 1.  If  the  consignee 
should  fail,  and  the  consigner  be  obliged  to 
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pky  the  bills  granted  to  him  for  sach  adruices, 
the  cooaigner  msy  demutd  back  his  consign- 
nent  in  Ro  far  as  unsold.  2.  If  the  consigner 
should  fail,  the  consignee  has  alien  over  the 
coDsignmeat,  to  the  amonut  of  all  engnga- 
menta  on  the  faith  of  the  goods  consigned. 
3.  Whon  both  parties  fail,  the  holder  of  saeh 
bills  may  rank  upon  both  estates  for  the  full 
amount  of  the  bills,  provided  he  does  not 
draw  more  than  twenty  shillings  in  the  pound 
on  his  debt.  BdPs  Com.  vol.  i.  p.  2(>9,  5th 
edit.;  BiiVs  Princ.  §  1456;  Belh  Illmt.  § 
1456  ;  Shaw's  Digest,  p.  20.     See  Factor. 

CoBsiitonal  Court.  This  term  vas  applied 
to  the  commissary-court,  lately  abolished, 
which  came  in  place  of  the  bishops'  court; 
and  the  bishops'  court  derired  the  term  from 
the  courts  held  by  the  Roman  emperors.  Sed 
ContmiMoriei. 

Consistory;  in  English  lav,  a  pratori- 
wn  or  tribunal.  It  is  commonly  used  for 
a  Gouncil-houso  of  ecclesiastical  persons,  or 
place  of  justice  in  the  spiritual  court :  a 
session  or  assembly  of  prelates.  Tonliiu' 
DM.  h.  t. 

Conaolidatioa ;  in  feudal  lair,  is  the  re- 
union of  the  property,  or  dominium  iitilt,  with 
the  superiority,  or  dominium  direelum,  after 
they  have  been  feudally  di^oined.    A  pro- 

Erietor  may  sub-feu  his  lands  to  be  bolden  of 
imself  as  superior.  Tho  sub-feu  is  called  a 
base  right,  and  conveys  what  is  dcnominat«d 
the  dominium  tttiU,  or  property ;  that  which 
remains  with  the  granter  of  the  sub-feu  being 
termed  the  dominium  direelum,  or  superiority. 
When  the  sub-vassal  wishes  to  reconvey  the 
property  to  his  superior,  he  does  it  by  a  re- 
signation ad  remaiteatiam  in  the  superior's 
favour ;  »  mere  rennuciation  of  the  sub-feu 
not  being  held  sufficient  to  accomplish  this 
object.  By  such  resignation  the  dominium 
direelum  and  the  dominium  tUile  are  again 
united  or  consolidated  as  one  property  in  tho 
person  of  the  superior.  Where  the  superior 
succeeds  to  the  dontinium  utile,  as  heir  to  the 
vassal,  it  is  necessary  for  him  to  complete  his 
title  to  the  property  by  a  precept  of  eiart  coa- 
tbti,  granted  by  himself,  in  his  character  of 
superior,  to  himself  as  heir  to  his  vassal,  on 
which  precept  he  is  infeft.  He  will  then 
hold  the  superiority  under  his  former  titles, 
and  the  property  under  the  precept  of  elare 
constat  and  infeftment ;  the  two  estates,  al- 
though vested  is  the  same  person,  being  en- 
tirely distinct.  In  order  to  unite  them,  the 
proprietor  must,  in  the  double  capacity  of 
superior  and  vassal,  resign  the  dmniiium  titile 
in  his  own  favour  ad  remattentiam ;  and  in  this, 
as  in  the  former  case,  consolidate  the  two 
estates  of  property  and  superiority.  In  like 
manner,  if  the  vassal  should  succeed  to  the 
superiority,  it  would  be  neceeury  for  him, 
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after  having  completed  his  title  to  the  superi- 
ority, to  consolidate  the  two  estates  in  the 
same  manner,  by  resignation  ad  remaneittiam. 
The  same  rule  holds  where,  by  adjudication  or 
otherwise,  the  two  estates  have  come  to  be 
rested  by  separate  titles  in  the  same  person. 
According  to  our  more  ancient  practice,  it 
was  considered  incongruous  for  the  same  indi- 
vidual to  act  in  the  double  capacity  of  superior 
and  vassal  to  himself,  so  that,  wherever  the 
two  estates  came  to  be  vested  in  the  same 
person,  an  ipso  jure  or  virtual  consolidation 
was  held  to  have  taken  place.  But  the 
practical  inconvenience  attending  this  notion 
of  ipto  jure  consolidation,  and,  in  particular. 
its  prejudicial  effect  on  the  security  of  the 
records,  led  to  the  adoption  of  a  different 
view ;  and  it  was  at  last  settled,  by  an  almost 
unanimous  decision,  that  consolidation  conld 
cot  be  effected  ip$o  jure,  or  without  resig- 
nation ad  remanenUam;  Bold  v.  Bvckana*, 
8th  Mar.  1786,  Fac.  CoU.,  Mot.  p.  15064 ; 
affirmed  on  appeal.  The  separation  of  pro- 
perty and  superiority  may  take  place,  not 
only  by  a  regular  sub-infeodation,  bat  alao 
where  a  conveyance  has  been  made  by  a  dis- 
position containing  a  double  manner  of  hold- 
ing.  If,  for  example,  the  disponeo  were  to 
die  after  taking  iufeftment  on  the  precept  of 
sasine  in  such  a  deed,  and  bis  heir  were  to 
make  up  his  title,  by  serving  heir  in  general 
to  his  ancestor,  so  as  to  carry  the  unexecuted 
procuratory  of  resignation,  and  were  then  to 
eipede,  aud  be  infeft  on,  a  charter  of  resig- 
nation on  the  unexecuted  procuratory,  to 
which  he  had  thus  acquired  right,  he  wonld 
carry  the  mid-superiority  merely,  and  wonld 
leave  the  property  in  heredilate  jacenie  of  his 
ancestor.  In  order  to  complete  his  titles, 
and  unite  the  property  and  superiority,  it 
would  be  necessary  for  him  to  grant  a  precept 
of  clart  eontlat  to  himself,  as  heir  to  his  anoea- 
tor  in  tho  property,  and  afterwards  to  con- 
solidate the  two  estates  by  resignation  ad  r»- 
manentiam  in  his  own  hands.  Where  the 
disponee,  in  a  disposition  containing  a  double 
manner  of  holding,  has  first  taken  infeftment 
on  the  precept,  without  taking  a  charter  of 
confirmation,  and  has  aflerwards  resigned 
upon  the  procuratory,  and  obtained  a  charter 
of  resignation,  the  property  and  superiority 
are  held  to  be  separated,  although  a  dilTer- 
ent  doctrine  is  held  by  Lord  Stair.  See 
Stair,  App.  p.  787,  and  B«U  on  Purdtaur^s 
Titie,  319,  et  teg. ;  More's  Notet  to  Stadr,  pp. 
ccv.  cclxiii. ;  Enk.  Princ.  12th  edit  209, 
444  ;  Beii'i  Prine.  §  821 ;  Post's  Led.  ii.  222, 
292,368.  See  also  CW/imMfiim.  Reti^mOMM. 
Disposition.  Charier. 

The  dominium  ntile  may  be  consolidated 
with  the  domtnium  direchim,  by  a  prescriptive 
posseEsion  of  the  former  fallowing  on  a  title 
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to  lh>  UtUr ;  aod  this  will  take  place  al- 
tboo^  tli«  effect  of  the  consolidation  may  be 
lo  brins  the  dominium  uUle  under  the  fetters 
of  iilrict  entail.  Lord  Elibank  v.  CampbeU, 
21it  Not.  1833, 12  S.  74  ;  BaHrie  t.  CroAam, 
U  Mweh  1837,  15  S.  711  ;  a^rmtd  m  Ihe 
B«M  of  lordi,  Aug.  6.  1840,  I  BeU,  347  ; 
WiiiM  r.  PoUodi,  29th  Kov.  1839,  2  £.  159. 
See  aUo  3  Rotx,  L.  C.  534. 

Conitat,  Fr«cept  of  Cl&re.  See  Clart 
Cmitdt. 

Canitable  of  Sootlaad.  The  office  of  Lord 
High  CcQstable  of  Scotland  is  one  of  great 
wtiqaityand  dignity.  The  Lord  HighCon- 
lUble  had  anciently  the  command  of  the 
King's  armies  while  in  the  field,  in  absence 
oftha  King.  He  was  likewise  judge  of  all 
crimes  or  offences  committed  within  four  miles 
of  the  King's  person,  or  within  the  same  dis- 
taiKe  of  the  Parliament,  or  of  the  Privy 
CoQDcil,  or  of  any  general  convention  of  the 
ttitts  of  the  kingdom.  The  office  is  heredi- 
tary ia  the  noble  family  of  Errol,  and  is  re- 
■erred,  both  in  the  Treaty  of  Union,  and  in 
tiw  itatDte  20  Geo.  II.,  c.  43,  by  which  heri- 
Ublejorisdictions  were  abolished.  £r>fc.  B. 
i.  tit  3,  5  37. 

Coutables ;  are  the  officers  of  the  jnstices 
ef  the  peace,  entrusted  with  the  execution  of 
their  warrants,  decrees,  or  orders.  They  are 
sainted  by  the  justices  at  their  quarter- 
Hoiain,  two  at  least  for  every  parish,  and 
Bore  if  thought  neceasarj.  In  royal  burgbs, 
nmtablee  are  appointed  by  the  magistrates. 
It  is  the  duty  of  constables,  ex  o£icio,  and 
sithoat  any  special  warrant  fVom  a  justice  of 
(be  peace,  to  apprehend  offenders  against 
tbe  prsee,  vagrant^  and  such  as  can  give  no 
KtoDDt  of  themselves,  and  take  them  to  the 
DutJDstice.  It  isalso  their  duty  to  suppress 
rioti,  and  apprehend  the  rioters ;  but,  af^r 
tbe  riot  is  over,  a  constable  is  not  authorized 
t«  ipprehendifrreriManit,  any  person  concerned 
iniliunlenone  has  been  dangerously  wounded 
ia  the  fray.  See  1617,  c.  8 ;  1661,  c.  38. 
ErA.B.\.  tit.  4,  §  16 ;  Hwm,  i.  386,  ii.  75  ; 
tut,  Juttke  (^  Place,  h.  t.,  and  Tail  on  Dvlits 
^a  Constable;  BlaiVs  Justice  of  Peace,  h.  t. 

The  act  1  &eo.  IV.,  c  37,  authorizes  jus- 
tices to  appoint  specif  constables,  not  only  in 
(SK  of  actual  tumult,  riot,  or  felony,  but  also 
vhere  they  hare  information  that  any  such 
tmnnlt,  tie.,  has  taken,  or  is  likely  lo  take 
pltce,  and  may  be  reasonably  apprehended, 
inch  epecial  constables  being  authorized  to 
Kt  for  such  time,  and  in  such  manner,  as  the 
juliees  shall  deem  fit  and  necessary  for  the 
preservation  of  the  public  peace.  Parties 
■ppointed  under  thb  act  generally  contiaue 
to  set  until  they  are  removed,  or  their  resig- 
utifiusacceptedhytheQuarterSessions.  The 
•Utnte  2  and  3  Vict.,  c,  65,  authorizes  com- 
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misuonere  of  supply  to  establish  and  main- 
tain an  efficient  constabulary,  or  police  force, 
in  their  respective  counties,  for  the  prevention 
of  crime,  and  to  levy  an  assessment  for  such 
purpose,  in  addition  t«  the  fund  called  Roffve 
Monet/.  The  statute  8  Vict.,  c.  3,  provides 
for  the  appointment,  by  the  Sheriff  or  Jus- 
tices, of  persons  to  act  as  additional  constables 
and  peace  officers  within  the  limits  of  public 
works — e.g.,  railways  aud  canals — in  process 
of  construction,  and  within  a  mile  therefrom, 
with  a  view  to  repress  the  mischiefs  arising 
from  tho  violent  and  unlawful  behaviour  of 
the  labourers  at  such  works.  See  Barcla/i 
Digett,  which  contains  an  abstract  of  the  vari* 
ous  statutes,  and  gives  also  the  instructions 
framed  by  the  present  Lord  Justice-General 
for  tho  guidance  of  the  constables  of  the 
county  of  Perth. 

CoDftitatioii,  Decree  of.  Every  decree  by 
which  the  eitent  of  a  debt  or  obligation  is 
ascertained,  is  a  decree  of  constitution  ;  but 
the  term  is  nsually  applied  especially  to  those 
decrees  which  are  requisite  to  found  a  title  in 
the  person  of  the  creditor,  in  the  event  of  the 
death  of  either  the  debtor  or  the  original 
creditor.  Thus,  where  the  debt«r  dies,  the 
creditor  must  obtain  a  decree,  constituting  the 
debt  against  the  heir  of  the  debtor,  before  he 
can  proceed  with  diligence  to  attach  the 
debtor's  heritable  or  moveable  estate,  unless 
the  heir  chooses  voluntarily  to  grant  a  new 
obligation  in  his  own  name  for  the  debt ;  or 
unless  be  renounces  the  succession,  in  which 
last  case  a  decree  of  cognition  is  pronounced. 
Jurid.  Stylet,  2d  edit.  vol.  iii.  pp.  328,  363. 
See  Cognilionit  Cauta,  Bond  of  CorrtAoration. 
Adjudication. 

Coiutitiitiooi  meansan  ordinance, decision, 
regulation,  or  law,  made  by  authority  of  any 
superior,  ecclesiastical  or  civil.  The  constitu- 
tions of  the  Roman  emperors  had  the  autho- 
rity of  laws.     See  Roman  Law. 

Conttrnotlire.     See  Contexture. 

Coiuufltudiiiary  Law.  Consuetudinary  or 
customary  law,  in  contradistinction  to  written 
or  statutory  law,  is  that  law  which  is  derived 
by  immemorial  custom  Irom  remote  antiquity. 
Such  is  the  common  law  of  Scotland.  Stair, 
B.  i.  tiL  1,  §  16 ;  Ersk.  B.  i.  tit.  1.  §  43,  a 
eeg.     See  Common  Law. 

Consultatioii  of  Judges.  In  cases  of  diffi- 
culty it  occasionally  happens  that  the  judges 
of  one  Division  of  the  Court  of  Session,  con- 
sult those  of  the  other  Division  ;  or  the  record 
and  pleadings  in  the  cause  are  laid  before  the 
whole  judges  for  their  opinion,  on  questions 
stated  in  writing.  In  such  cases  it  is  enacted, 
by  6  Geo.  IV.,  c.  120,  §  24,  that,  when  con- 
sultations take  place,  "  the  judgment  to  be 
pronounced  iu  the  cause  sbidl  be  according 
to  the  opinion  of  the  minority  of  all  the  judges 
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so  conBalted,  and  Bhall  bear  that  it  is  the 
judgment  of  the  Division  before  which  the 
cauae  dependg,  after  eansulting  with  the  other 
judges."  This  ia  interpreted  to  mean  the 
majority  of  the  judges  consulting  and  oon- 
Bulted.    See  Shattd's  Prae.  57,  Q57. 

With  the  view  of  remedying  the  disadran- 
tages  arising  from  the  judges  being  called 
Dpon  to  give  opinions  in  cases  without  having 
heard  the  debate,  the  statute  13  and  14 
Vict.,  c.  36,  §  35,  lays  down  the  procedure 
to  ha  adopted  when  one  Division  consults  the 
other,  as  follows: — The  judges  of  either 
Division,  in  any  canse  in  which  they  are 
equally  divided  in  opinion,  may  appoint  it  to 
be  heard  and  judged  by  the  Inner-House 
judges  of  both  Divisions,  either  on  any  so- 
derunt-day  during  session,  or  at  any  time 
during  the  sittings  of  the  Lord  Ordinary. 
Tho  cause  is  thereupon  hoard  before  the 
judges  of  the  Division  before  which  it  de- 
pends, with  the  addition  of  throe  judges  of 
the  other  Division.  The  judgment  must  be 
according  to  the  opinion  of  the  majority  ;  and 
the  interlocutor  bears  to  be  the  judgment  of 
the  Division  before  which  the  cause  depends, 
after  consulting  with  the  other  Division.  If 
present,  the  Lord  Justice- General  presides. 
See  Sation,  Court  of.    Hearing. 

Coatempt  of  Court.  This  tennis  generally 
applied  to  any  disrespect  or  indignity  offered 
to  judges  while  sitting  in  judgment,  or  on 
acconnt  of  their  proceedings  in  their  judicial 
capacity ;  including  personal  violence  or  in- 
decorous expressions  towards  the  court  or  its 
members,  libellous  attacks  written  or  spoken 
against  the  judges  or  their  mode  of  adminis- 
tering justice,  and  contemptuous  or  illegal 
disobedience  to  the  orders  of  the  court,  or  to 
the  rules  prescribed  by  the  court  for  the  con- 
duct of  business  before  it.  Outrageous  con- 
tempts, such  as  striking  or  threatening  judges 
for  their  proceedings  as  such,  or  committing 
an  assault  in  open  court,  are  offences  puniah- 
ableeithercapitally  or  by  very  severe  arbitrary 
pains ;  1593,  c.  173  ;  1600,  c.  4.  See  B«i(- 
mg  of  Judges.  Inferior  acts  of  insult  or  con- 
tempt, although  tbey  may  not  fall  under  any 
statutory  enactment,  are  nevertheless  punish- 
able at  common  law.  The  defaming  of  judges, 
or  casting  imputations  upon  the  integrity  of 
the  court,  are  otfences  of  this  description  ;  and 
if  committed  in  the  course  of  a  depending 
process,  or  connected  with  a  process  which  has 
been  lately  in  dependence,  they  may  be 
punished  summarily  ex  proprio  motu  of  the 
court  to  which  the  insult  baa  been  offered. 
See  Jamiexon,  A.  S.  17-28tt  January  1815. 
In  like  manner,  every  court  must  necessarily 
be  vested  with  the  power  of  inflicting  punish- 
ment summarily,  for  all  disorders,  or  acta  of 
contempt,  committed  during  the  silting  of  the 
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court.  Where  the  contempt  has  Dot  been 
committed  in  the  immediate  presence  of  the 
court,  but  has  relation  to  a  matter  in  depen- 
dence, or  recently  before  the  court,  the  pro- 
per form  seems  to  be  to  bring  the  offence 
under  the  notice  of  the  court  by  summary 
complaint  at  the  instance  of  the  public  prose- 
cutor. And  in  such  cases,  the  punishment  of 
censure,  fine,  or  imprisonment  may  be  inflict- 
ed. See  Lord  Advocate  v.  Jamiesoji,  1st  Feb. 
1822,  1  S.  286;  Lord  Advocate  v.  Bay,  1st 
Feb.  1822, 1  S.  288;  Slair,  B.  iv.  tit.  3?,  § 
8.  See  also  Hume,  vol.  i.  p.  405,  it  uq.,  vol. 
ii.  p.  138,  et  sej.  ;  Alison'*  Frine.;  Bardait's 
Sher.  Court  Prac.  409,  419.      See  Caption. 

Contexture ;  is  a  mode  of  industrial  acces- 
sion, borrowed  from  the  Roman  law.  It  takes 
place  "  where  things  belonging  to  one  are 
wrought  into  another's  cloth,  and  are  carried 
therewith  as  accessary."  It  is  similar  to  con- 
structure,  whereby,  if  a  house  be  repaired  with 
the  materials  of  another,  the  materials  accrue 
to  the  owner  of  the  house,  full  reparation,  how- 
ever, being  due  to  tha  owner  of  the  materiaU. 
If  the  materials  have  been  obtained  tnalajttte, 
the  person  using  them  will  be  liable  for  their 
value,  ascertained  by  the  owner's  oath  in  liiem ; 
or  he  may  be  prosecuted  for  theft,  according 
to  the  circumstances  under  which  he  has  ac- 
quired them.  It  would  also  appear,  that 
where  there  has  been  nwJa  ^fides,  the  former 
owner  may  estimate  the  materiaU  }i«rpre<twii» 
affectionit.  Stair,  B.  ii.  tit.  1,  §  39  ;  Bank,  B. 
ii.  tit.  1,  §  17.     See  Adjunction.     Accession. 

Contmgency  of  a  Frocew.  "  Where  two 
or  more  processes  are  so  connected  that  the 
circumstances  of  the  one  are  likely  to  throw 
light  on  the  rest,  the  process  first  enrolled  ia 
considered  as  the  leading  process,  and  those 
subsequently  brought  into  court,  whether  be- 
fore the  same  Division  or  not,  maybe  remit- 
ted to  it  flS  contingenHam  f  Ivtry't  Form  of 
Process,  vol.  ii.  p.  51.  If  both  cases  eome 
into  court  the  same  week,  that  enrolled  before 
the  senior  Lord  Ordinary  is  deemed  the  lead-, 
ing  process,  and  the  other  is  remitted  to  his 
Lordship,  and  belongs  to  the  same  Diviaion 
with  the  leading  cause.  If  cases  having  a 
contingency  are  enrolled  the  same  week  be- 
fore the  same  Ordinary,  and  marked  for  dif- 
ferent Divisions'  his  Lordship  determines  to 
which  Division  tbey  shall  belong ;  A.  S.  2ith 
Dee.  1838.  The  remit  is  usually  made  on  a 
simple  motion  at  the  bar.  The  effect  of  re- 
mitting processes  in  this  manner  is  merely  to 
bring  them  before  the  same  division  of  the 
court,  or  the  same  Lord  Ordinary,  In  otlMr 
respects  tliey  remain  distinct ;  the  pleadii^v 
may  be  unconnected ;  and  no  step  taken  I 
the  one  wilt  prevent  the  other  from  ilMpfa 
Where  a:i  action  has  been  bronght  into  % 
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Court  of  SeGston,  and  »  procen  between  tbe 
aame  pnrtieB  in  relation  to  the  same  aubject- 
iiiatt«r  IB  depending  in  an  inferior  court,  it  is 
nsaal  to  bring  the  ease  from  the  inferior  court 
into  tbe  Court  of  Session,  by  an  advocation 
«i  contint/entiam,  which  is  competent  at  anj 
stage  of  the  inferior  court  process;  50  Geo. 
in.,  e.  112,  §  36.  See  also  48  Geo.  III.,  c. 
151,  §  9  ;  Shan^i  Prae.  501 ;  Shaw"/!  Digest, 
407.    See  Advocation,  Conjoining. 

Contiiigent  Debts ;  are  debts  due  provi- 
lionallj,  in  a  certain  event.  Creditors  in 
Mch  debts  are,  by  tbe  law  of  Scotland,  en- 
titled to  rank  upon  the  estate  of  a  bankrupt, 
ud  formerlj  they  bad  security  found  for  tbe 
payment  of  their  debts,  proportionally  with 
thoKof  tbe  other  creditors,  on  tbe  emerging  of 
the  contingency.  A  discharge  obtained  under 
tbe  sequestration  statute  operates  against 
Nicb  debts,  as  well  as  against  debts  due  at  tbe 
Ume  of  the  bankruptcy,  although  it  would 
appear  that  in  England  the  rule  is  ilifTerent ; 
S^s  Com.  vol  i.  p.  315,  5th  edit.  A  contin- 
gent creniitor,  however,  is  not  entitled  to  con- 
ear  as  a  creditor  in  the  petition  for  sequestra- 
tion, or  tu  vote  in  tbe  election  of  the  trustee, 
.  or  in  tbe  other  steps  of  the  proce'liire  until  his 
cUimshaUbe  valued;  19anJ20  nd.,c.79,§  14. 

When  the  claim  of  a  creditor  depends  upon 
a  contingency  which  is  unascertained  at  the 
date  of  bis  lodging  his  claim,  be  is  not  en> 
titled  to  draw  a  dividend  in  respect  of  such 
contmgent  debt;  but  on  applying  to  tbe 
Sheriff  or  the  trustee,  a  value  is  put  on  tbe 
d«bt  as  at  the  date  of  tbe  valuation,  aud  tbe 
creditor  votes  and  draws  dividends  in  respect 
ef  such  value,  and  no  more  ;  Ih.  §.  53. 

ContingviLt  Legacy  ;  is  a  legacy,  the  ex- 
istence of  which  depends  open  an  uncertain 
future  event,  as  where  a  legacy  is  given, 
provided  the  legatee  shall  arrive  at  a  certain 
igs.    See  Conditional  Obligation.  Legacy, 

Continnatioii  of  the  Inet.  The  summons 
ID  a  civil  process  authorizes  the  defender  to 
be  cited  to  appear  on  a  certain  day, "  with 
wtUnvation  of  dtuft"  and  the  summons  may 
be  called  in  Court,  either  on  the  day  natued, 
or  within  year  and  day  of  the  day  of  compear- 
ance, unless  it  be  forced  on  by  protestation. 
{^CoUingofaSwMttOM.  Prolettatim.)  But 
in  a  criming  prosecution  the  diet  is  peremp- 
tory, and  the  libel  must  be  called  oo  the  pre- 
cise day,  and,  in  some  way  or  other,  disposed 
of;  otherwise  the  action  falls,  and  cannot  be 
resamed.  The  diet  may  be  continued,  how- 
ever, by  an  act  of  Court,  made  in  the  presenoe 
of  a  single  judge,  and  in  the  absence  of  the 
partiea.  Such  an  act  is  not  even  signed  by 
tiM  jodga,  but  merely  entered  in  the  books  of 
■4)Dnniu  by  the  clerk,  in  the  judge's  pre- 
mee.  The  diet  must  be  continued,  not 
iBdeSnitely,  but  to  a  fined  day.     So,  when 
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after  a  verdict  of  guilty  on  a  charge  of  mur- 
der, the  judges  on  circuit  certified  the  case  to 
the  High  Court,  with  reference  to  a  question 
as  to  the  admissibility  of  evidence,  but  did 
not  name  a  diet  for  the  cause  being  taken  up, 
it  was  held  that,  on  account  of  tbe  generality 
of  the  certification,  the  diet  had  fallen,  and 
the  panels  were  accordingly  discharged  ;  and 
subsequently  a  new  indictment  and  trial  were 
held  incompetent,  in  respect  that  the  panels 
had  already  tholed  an  assize ;  Frasers,  9th 
June  and  12th  July  1852  ;  1  Irvine,  pp.  1,66. 
Stair,  B.  iv.  tit.  2,  5  2,  and  tit.  38,  §  2 ;  A.  S. 
8th  My  1831 ;  i?w»M,  ii.  263,  275,  417 ; 
BelVs  Notes.     See  Diet.    Criminal  Froteeation. 

Contra  son  Valentem  agere  non  Cnrrit 
FrEBBcriptie;  a  Roman  law  maxim,  received 
in  the  law  of  Scotland,  importing  that  pre- 
scription does  not  operate  against  one  under 
a  legal  incapacity  to  interrupt  it.  Brdi.  B. 
iii.  tit.  7,^37.     See  Prwcnpftwi,   Citation. 

ContrftDand  Goods ;  are  those  goods  which 
are  imported  to  this  country,  or  exported 
from  it,  without  paying  the  duties  imposed 
by  law.  Contracts  for  smuggling,  or  for  the 
delivery  of  goods  known  to  be  contraband, 
found  no  right  of  action;  and  no  party  par- 
ticipant in  the  smuggling,  or  by  whom  the 
contraband  goods  have  been  delivered  in  this 
country,  can  legally  claim  under  tbe  contract. 
Bnt  foreigners,  or  even  native  Scotchmen 
settled  abroad,  selling  and  delivering  goods 
which  are  afterwards  smutted  into  this  coun- 
try, have  action  here  for  the  price,  even  al- 
though the  seller  suspected  or  knew  that  tbe 
buyer  meant  to  smuggle  tbe  goods  into 
Britain,  provided  the  seller  was  not  himself 
accessary  to  the  smuggling;  CvUen  and  Com- 
pany, 15th  May  1793,  Fac.  CoU.,  Mor.  p.  9554 ; 
Ead,  same  date,  Mot.  p.  9555.  Where  the 
buyer  of  contraband  goods  knows  them  to  be 
contraband,  he  has  no  claim  for  delivery,  or 
no  action  of  damages  for  breach  of  contract, 
tbe  maxim  being,  that,  in  all  demands  upon 
illegal  contracts,  Potior  est  conditio  possidetis 
et  defendentis.  It  seems,  however,  to  have  been 
thought  at  one  time,  that  where  a  bill  was  ' 
granted  for  the  price  of  contraband  goods,  ac- 
tion or  diligence  was  competent  on  tbe  bill ; 
but  more  recently  action  has  been  refused, 
where  the  bills  werein  the  bands  of  the  original 
parties,  or  of  their  trustees.  See  Stair,  B.  ii. 
tit.  2,  §  14 ;  BelPs  Com.  vol.  i.  p.  305,  Sth 
edit. ;  BelVi  Prine.  §  42,  et  seq. ;  Bi^b  Illust. 
§  42,  and  Mor.  Diet,  voce  Pactum  iUieitum,  p. 
9533,  et  seg.,  and  App.  game  title.  No.  1. 

Contract.  A  contract  is  "  the  voluntary 
agreement  of  two  or  more  persons,  by  whicli 
something  is  to  be  given  or  performed  upon 
one  part,  for  a  valuable  consideration,  either 
present  or  future,  on  tbe  other  part;"  Ersk. 
B.  iii.  tit.  1,  §  16.    Consent  of  parties  being 
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implied  in  all  contracts,  persons  incapable  of 
consent,  such  as  idiots,  popils,  penons  abso- 
lutely drank,  Ac,  cannot  contract.  Persons 
who  IiKTe  been  compelled  to  give  their  con- 
sent bj  force  or  fear,  or  vho  have  been  in- 
duced to  consent  by  means  of  fraud  or  decep- 
tioii,  cannot  be  said  to  hare  legally  consented ; 
and  all  contracts,  therefore,  exposed  to  such 
objections,  are  null  and  reducible.  In  like 
manner,  error  in  the  essentials, — e.  g.,  either 
in  regard  to  the  contracting  parties,  or  the 
snbjecUmattef  of  the  contract — will  vacate  the 
agreement.  A  contract,  by  which  the  parties, 
or  any  of  them,  become  bound  to  perform 
what  is  naturally  impossible,  or  to  do  any 
illegal  act,  or  in  which  Btipalatious  contra 
bonot  mom  are  inserted,  can  found  no  action ; 
and  the  contracting  parties  are  neither  liable 
in  performance  nor  in  damages  for  nonper- 
formance. But  all  facts,  in  themselves  legally 
possible,  are  the  subjects  of  obligation,  al- 
though beyond  the  power  of  the  contracting 
party,  and  he  is  liable  ip  damages  if  he  can- 
not perform  ;  Erdi.  B.  iii.  tit.  3,  §  83,  84. 
Things  exempted  from  commerce,  either  by 
nature,  by  destination,  or  by  statute,  cannot 
be  the  subject  of  obligation.  The  nomtnafe 
eontraets  in  Scotch,  as  in  the  Roman  law, 
are  loan,  commodate,  deposit,  pledge,  sale, 
permutation,  location,  society,  and  mandate, 
— for  which  see  separate  articles.  There  are 
also  in  our  law,  as  well  as  in  the  Roman  law, 
a  great  variety  of  contracts,  which,  not  having 
been  distinguished  br  special  names,  are 
termed  mnomifMte,  all  of  which  are  obliga- 
tory on  the  contracting  parties  from  their 
date ;  so  that  neither  party  can  resile,  even 
altboi^gh  one  has,  and  the  other  has  not,  per- 
formed his  part  of  the  contract ;  EtA.  B.  iii. 
tit.  1,  5  35  ;  Bank.  vol.  i.  p.  328.  Breach  of 
contract  subjects  the  party  guilty  of  it  not 
only  to  an  action  for  enforcing  it,  but  also 
to  a  claim  for  damages.  Stair,  B.  i.  tit.  10 ; 
Moris  Nota,  p.  Ixii.  tt  seq. ;  BtlX't  Com.  vol. 
1.  p.  293,  «t  leq.  fith  edit. ;  B«U's  Print.  §  6, 
15,  et  teq. ;  Btits  lUutt.  p.  1,  at  teq.  For  an 
explanation  of  the  different  degrees  of  dili- 
gence prestable  under  contracts,  see  CiUpa. 
tiee  also  Damages.  Feu-Contract,  Lease.  Uar- 
riagei,  Ae. 

Contract  of  Xarrugs;  is  the  technical 
name  given  to  a  written  contract  entered  into 
between  parties,  who  are  either  about  to  be- 
come husband  and  wife,  or  actually  married 
to  each  other.  In  the  one  case,  it  is  termed 
an  antenuptial  contract,  and  in  the  other  a 
postnuptial  contract. 

1,  AnlenupluU  Coi^raet. — The  object  of  this 
contract  generally  is,  to  make  some  modifica- 
tion on  the  legal  rights  of  the  parties  and 
their  children,  and  more  effectnaliy  to  gnard 
against  the  risk  of  the  husband's  insolvency. 


An  antenuptial  contract  is  held  to  be  strictly 
an  onerous  deed,  by  which  either  a  real  e 


in  the  one  ease,  give  them  a  preference,  and, 
in  the  other,  entitle  them  to  rank  as  creditors. 
With  regard  to  the  wife. — Instead  of  her 
legal  provisions  of  terce  and  jvt  relicta,  the 
husband  may  become  bound  to  infefl  her  in 
liferent  in  certain  lands ;  and  infeflment  on 
the  contract  will  render  her  right  real.  Lands 
thus  set  apart  for  the  wife  are  called  loealitf 
lands:  or  he  may  secure  ber  by  infeflment 
in  an  annuity,  which  is  termed  Ajoinittre  :  or 
he  may  bind  himself  to  invest  money  in  real 
security  for  her  behoof,  or  to  provide  her  in 
a  certain  annuity.  All  which  obligations,  if 
expressed  with  sufficient  precision,  will  vesta 
jits  credifi  in  the  wife,  which,  in  case  of  the 
husband's  insolvency  before  ther  are  nude 
real  by  infeftmeot,  will  entitle  ber  to  rank 
as  a  creditor  for  such  provisions,  or  if  pre- 
viously realized  by  infeftment,  will  give  her  an 
absolute  preference.  By  contract  of  marriage, 
the  ins  mariti  may  be  excluded  as  to  a  par- 
ticular sul^ect,  bnt  it  cannot  be  excluded  per 
aversionem ;  ».g.,  an  annuity  may  be  purchased 
by  the  husband  for  the  wife  for  her  aliment, 
or  a  bond  may  be  taken,  payable  to  her,  ex- 
cluding the  jus  man'ft,  provided  this  is  done 
by  an  antenuptial  deed ;  for,  after  marriage, 
all  such  provisions  between  husband  and  wife 
are  revocable  as  donations.  The  terce  is  ex- 
cluded by  a  conventional  provision  to  the  wife, 
nnless  thecontrary  be  expressed;  I68I,e.]0. 
The  rnle  is  different  with  regard  to  the  jut 
Telictw,  which  requires  an  express  exclusion, 
even  where  conventional  provisions  aro  made. 
BelPs  Com.  i.  636,  5th  edit. 

Provisions  in  favour  of  children,  in  an 
antenuptial  contract,  are  also  held  to  be 
onerous  deeds ;  but  it  depends  entirely  Dpon 
the  manner  of  expressing  the  provinons, 
whether  they  shall  confer  either  a  preference 
or  a  jw  crediti.  In  the  ordinary  case,  tlie 
contract  makes  the  children  merely  beirs, 
having  only  an  expectancy,  or  spes  SMcessionis ; 
but,  on  the  other  hand,  it  is  not  possible,  by 
means  of  a  contract  of  marriage,  whether 
antenuptial  or  postnuptial,  to  deprive  the 
children  of  the  marriage  of  their  legal  pro* 
vision  of  kgitim,  without  providingthem  with 
an  equivalent.  And  even  in  that  oase,  they 
will  have  an  option  either  to  accept  the  con- 
ventional provision,  or  to  reject  it,  and  inaiat 
for  the  ugitim.  See  Le^lim.  Where  tfae 
property  is  settled  on  the  children  luueiluri  iu 
fee,  or  the  provisions  made  payable  after  the 
death  of  the  father,  the  children  cannot  eom- 
pete  with  onerous  creditors,  although  they 
may  reduce  gratuitous  alienations  to  the  pre- 
judice of  their  provisions.     In  order  to  coofer 
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ijut  endiH,  the  childrea  must  be  vested  with 
thecbaracterorerediton,duriDg  their  father's 
life,  which  may  be  done  by  an  obligation  to 
pa;  the  provigioDB,  or  the  interest  on  them, 
at  a  t«na  which  either  miut  or  ma;  happen 
daring  the  Other's  life.  Where  it  ia  in- 
tended to  give  the  heir  or  children  a  prefer- 
able right,  to  be  effectual  against  oneroos 
ereditora,  it  maj  be  done  b;  the  father  in  an 
antenuptial  contract,  binding  himself  not  to 
contract  debt,  pr  to  infeft  the  heir  against  a 
deterhiinale  day,  or  b;  a  clanse  restricting 
his  own  right  to  a  mere  liferent ;  and  such 
obligations,  though  granted  Uhiaii  naeci- 
tfit,  when  secured  by  proper  diligence,  and 
perfected  by  sasine,  found  a  preference 
gainst  all  poelerior  deeds  of  the  father. 
Where  the  husband  or  wife's  titles  are  not 
complete,  or  where  any  other  obstacle  pre- 
TcaU  th«  execution  of  a  regular  antenuptial 
(impact,  antennptial  n^arriage  articles  may 
be  entered  into,  under  which  %jai  credittmB.j 
b«  eCTeetnally  vested  in  the  parties;  and  any 
deed  after  marriage  in  implement  of  these 
articles,  if  it  does  not  fall  witiiin  the  bankmpt 
(tatnles,  and  if  it  be  otherwise  nsobjection- 
sble,  will  be  effectual.    £rsk.  B.  iii.  tit  8, 

s«. 

2.  Postiwptud  Cmtracti. — After  marriage, 
Uie  wife  and  children  can  take  nothing  in 
competition  with  his  creditors,  which  the  hue- 
baod  cannot  legally  bestow.  Postnuptial  con- 
tracts must  always  be  construed  with  refer- 
ence to  this  principle,  in  bo  far  as  creditors 
are  concerned ;  and,  in  so  far  as  regards  the 
baiband  and  the  wife,  they  are  exposed  to 
the  risk  of  revocation  by  either  of  the  parties, 
as  donationet  inter  tu'rum  tt  Jtxerem.  See  Erik. 
B.  i.  tit.  6,  S  29.  As  to  the  wife's  profistons 
under  snch  a  contract,  it  baa  been  held,  in 
qaestioDB  with  creditors,  that  a  moderate  pro- 
Tition  granted  to  her  during  her  hnsband's 
solvency  will  be  effectual ;  and  to  the  extent 
of  a  moderate  aliment,  even  a^r  the  eontrao- 
tioa  of  debt  by  the  husband.  And  as  to 
tbildren,  it  ia  held  that  provisions  to  them 
made  in  a  postnuptial  contract,  after  contrac- 
tion of  debt,  are  ineffectual,  alUiough  granted 
in  implement  of  the  natural  obligation  to  ali- 
ment. Where  insolvency  does  not  follow, 
and  where  the  provisions  are  reasonable  and 
proper,  the  rights  of  the  parties  (with  the  ex- 
ceptions above-mentioned)  may  be  effectually 
settled  in  a  postnuptial  contract  of  marriage. 
See  /«^9  V.  CampbeWt  Children,  24th  Uky 
1826,  AS.d:  D.  32.  It  may  he  proper  to 
observe  here,  that  where  a  separation  has 
taken  place  between  the  husband  and  wife, 
without  a  dissolution  of  the  marriage, 
whether  the  separation  hae  been  judicial  or 
by  decree-arbitral,  or  by  voluntary  contract 
>^  wpanUoD,  the  huB)»nd  may,  in  such  a 
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case,  veet  his  wife  either  with  a/M  €nditi,  or 
a  preference  for  her  aliment  or  other  stipu- 
lated provision,  according  as  his  obligation  is 
personal,  or  completed  by  infeftment  in  so* 
curity,  provided  such  provision  is  made  during 
solvency.  The  provisions  of  such  coutracta 
are  of  conrse  revoked  by  a  reconciliation ; 
BelPs  Cm.  vol.  L  p.  641,  5th  edit.  The 
iraming  of  the  contract  of  marriage,  so  as  to 
provide  for  the  various  events  contemplated 
by  that  deed,  and  to  secure  the  fulfilment  of 
the  different  stipulations,  is  one  of  the  most 
importautanddifflcultdutiesof  a  conveyancer; 
and,  as  it  ia  a  duty  requiring  much  profes- 
sional circumspection,  it  may  not  be  impro- 
per to  close  the  present  short  notice  of  this 
important  deed  by  the  following  references  to 
authorities  on  this  subject: — iSliitr,  B.  ii.  tit. 
3,  §  41 ;  lb.  tit.  6,  patsim;  lb.  B.  ii.  tit.  5, 
S  19  ;  Ih.  tit.  8,  5  45  ;  Ertk.  B.  i.  tit.  6  ;  lb. 
B.  iii.  tit  3,  §  30 ;  lb.  tit.  8,  S  38,  et  teq.; 
Bank.  B.  i.  tit.  5,  §  1  ;  BelPs  Com.  vol.  i.  p. 
636,  d  »tq.,  6th  edit.;  BiiVt  Princ.i  1941, 
et  Mg. ;  Jnnd.  Slylet,  173 ;  Memiet's  Lectures. 
See  Marriage. 

Contxaot  of  Coportnenhip.    See  Society, 

C(Mltrario  Actio.     See  Actio  direcla. 

Ctmtraventuui ;  maybe  defined  generally 
to  be  any  act  done  in  violation  of  a  legal  con- 
dition or  obligation,  by  which  the  contra- 
vener  is  bound.  The  term,  however,  is  most 
frequently  applied  to  an  act  done  by  an  heir 
of  entail  in  opposition  to  the  provisione  of 
the  deed,  whereby  a  forfeiture  of  the  contra- 
vener's  right  may  be  incurred  ;  or  to  acta  of 
molestation  or  outrage  committed  by  a  per- 
son in  violation  of  lawborrows,  whereby  the 
contravener  exposes  himself  to  the  penal 
action  of  contrawnHon  of  lawborrows.  Stair, 
B.  i.  tit.  9,  §  30,  and  B.  iv.  tit  48 ;  Jurid. 
Sti/les,  2d  edit.  vol.  iii.  pp.  96,  190.  See 
Taihis.    Lawborrows. 

C(mtiibQtion ;  takes  place  where  several 
parties  pay  their  share  of  a  common  expense. 
The  term,  in  a  legal  sense,  is  generally  ap- 
plied to  contribntions  made  for  equalizing 
the  loss  arising  from  sacrifices  made  for  the 
common  safety  in  sea-voyages,  where  the  ship 
is  in  danger  of  being  lost  or -captured.  iThe 
basis  of  our  law  upon  this  subject,  is  the  cele- 
brated Lax  Rhodia  dejactu,  the  natural  equity 
of  which  has  led  to  its  adoption  in  the  mari- 
time law  of  most  European  states.  The 
general  rule  in  this  country  seems  to  be,  that 
where  any  part  of  the  ship  or  cargo  has  been 
sacrificed  to  save  the  rest,  the  loss  ia  to  be 
adjusted  by  a  couiribution  from  all  who  have 
partaken  of  the  benefit  lu  this  contribution, 
or  general  average,  aa  it  is  also  termed,  the 
most  valuable  goods,  though  their  weight 
should  have  been  incapable  of  putting  the 
ship  in  haiard,  such  aa  diamonds  or  other 
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precions  stones,  are  to  be  esl:iniat«d  at  their 
just  price,  on  the  groand,  that  they  could  not 
have  been  SHved  bat  for  the  ejection  of  the 
other  goods.  FersoDS  on  board,  however, 
bear  no  share  in  the  contribution,  quia  liberi 
corporis  nulla  est  aettimalio.  The  ship's  pro- 
Tisions  are  also  exempted  from  contribution ; 
but  wearing  apparel  is  estimated,  and  pays 
in  proportion  to  its  valno.  In  this  estima* 
tion,  the  gooda  ejected  are  valued  at  prime 
cwt,  and  the  goods  saved,  at  the  price  they 
vould  bring  at  tlie  port  of  arrival — freight, 
duties,  &c,  dedncted.  If  a  roast  has  been  cut 
away,  or  an  anchor  parted  with,  in  order  to 
save  the  ship,  contribution  takes  place  ;  bat 
if  they  have  been  lost  in  &  storm,  the  loss 
falls  ou  the  ship  alone.  In  order  to  found 
the  right  to  contribution,  it  is  aecessary  that 
the  goods  shall  not  have  been  rashly  or  im- 
necessarily  sacrificed,  but  after  such  consnl- 
tation  as  the  exigencies  of  the  occasion  may 
admit  of;  and  in  caseof  difference  of  opinion 
amongst  the  crew  as  to  the  necensity  of  the 
sacrifice,  a  msjority  shall  determine.  In  such 
a  case,  the  opinion  of  the  roaster,  where  he 
had  DO  adverse  interest,  would  be  entitled  to 
great  weight.  In  all  cases  ill  which  a  part 
either  of  the  ship  or  cargo  has  been  sacrificed 
for  the  common  benefit,  an  account  of  the 
circumstance  under  which  it  happened  ought 
to  be  entered  in  the  log-book,  with  a  specifi- 
cation of  the  articles  thrown  overboard,  or 
otherwise  destroyed,  to  which  affidavit  should 
be  made  at  the  first  port,  otherwise  the  pre- 
snmptioa  will  be  against  the  master  and  crew. 
Snk.  B.  3,  tit.  3,  5  55  ;  Bank.  i.  233  ;  BelPs 
Com.  i.  580, 5th  edit. ;  PritK.  §  437.  See  also 
Salvage,     Colluitm  of  Shipt.     Jacbu  Mercium. 

Contlibntory.     See  Joint-Stock  Company. 

Ootlttuiiacy ;  is  a  wilfal  disobedience  to 
any  lawful  summons  or  judicial  order.  In  a 
criminal  process,  the  punishment  of  contumacy 
in  the  accused  person  is  sentence  of  fugitation. 
In  a  civil  action,  the  oaly  consequence  of  the 
defender's  contumacy,  in  refusing  obedience  to 
the  citation,  is,  that  the  judge  will  take  cog- 
nizance of  the  cause,  and  decern  in  his  absence. 
Stair,  B.  iv.  tit.  3,  §  27,  et  teg.,  and  tit.  38, 
5  27  ;  Ertk.  B.  iv.  tit.  I,  §  7.  See  Fugitation. 
Decree  in  absence.    CotUempt  of  Court. 

CotLTHntiole ;  in  English  law,  a  private 
meeting  or  assembly  for  the  exercise  of  re- 
ligion ;  first  used  as  a  term  of  contumely  for 
the  meetings  of  Wickliffe  above  200  years 
ago ;  and  now  applied  to  the  roeetings  of  dis- 
senters from  the  Established  Church.  7'oin- 
Un't  Diet.  h.  t. ;  Wharton's  Lex.  h.  t. 

CouTeatlon  of  Eitatei.  In  Scotland,  be- 
fore the  Union,  a  convention  of  the  estates  of 
the  kingdom  was  in  ose  to  be  summoned, 
for  the  purpose  of  imposing  a  taxation  to 
answer  apreseut  exigency,  or  upon  any  special 
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occasion  requiring  immediate  deliberation. 
Those  conventions  consisted  of  any  Dumber  of 
istates  that  might  be  suddenly  called  to- 
gether withont  the  necessity  of  a  formal  cita- 
tion, sach  as  wm  required  in  summoning  a 
regular  parliament.  The  power  of  the  con- 
vention was  limited  to  that  particular  bnu- 
nesB  for  which  it  had  been  assembled ;  and, 
regularly,  the  estates  could  be  so  convened 

ly  by  royal  authority  ;  but,  in  case  of  ab- 
solute necessity,  they  met  without  it,  as  in 
the  convention  for  settling  the  guvemmentat 
the  Kevolution  of  1688.  Erik.  B.  i.  tit.  3,  § 
6  ;  Bank.  vol.  ii.  p.  449  ;  Mackenzie't  Init.  B. 
i.  tit.  3,  5  5.     See  Parliam^t. 

Conventioii  of  Royal  Bn^ha.  By  the  act 
1487,  c.  Ill,  theroyalhurghsare  ordered  to 
meet  once  a-year,  by  commissioners,  to  treat 
of  the  "  welfare  of  raerohandise,  the  gude  rule 
and  statutes  for  the  common  profite  of  bur- 
rows, and  to  provide  for  remeid  upon  the 
skaith  and  injuries  sustained  within  the  bnr- 
rowes."  These  powers  are  renewed  by  later 
statutes;  and  accordingly,  commissioners  from 
each  burgh  meet  annually  in  Edinburgh, to 
treat  of  the  subjects  committed  to  their  chai^. 
The  powers,  however,  of  this  convention  were 
never  onderstood  to  be  final  or  uncontrollable; 
consequentlv,  its  deliberations  excite  little 
interest,  and  are,  in  general,  directed  to  mat- 
ters of  no  public  importance.  See  on  this 
subject,  ErsL  B.  i.  tit.  4,  §  23  ;  Bank.  vol.  ii. 
p.  579 ;  BeiPg  Princ.  §  2175 ;  Hume.  i.  400 ; 
ii.  135  ;  Report  b)f  the  CommKsionert  on  Mvni- 
cipal  CoTporatioM  (1835),  p.  52. 

Conventional  Oollgutions ;  are  obligations 
resulting  from  the  special  agreement  of  parties. 
The  term  is  generally  used  in  contradis- 
tinction to  nattiral  or  legal  obligations,  which 
arise  from  the  operation  of  the  law  itself,  in- 
dependently of  contract.  Stair,  B.  i.  tit.  9 ; 
fleJfs  Prine.  §  7 ;  BtWi  lUitst.  p.  I.  See  Obli- 
gatiom.    Contract. 

Co&Teyanoe;  is  a  deed  executed  according 
to  all  the  forms  reqiiired  by  law,  and  by  which 
a  right  is  either  created,  or  transferred,  or 
discharged. 

Coareyanoiiig.  The  literal  meaning  of 
this  term  is,  the  preparing  of  conveyances ; 
and,  in  professional  language,  the  word  am- 
v^ancer  is  sometimes  used  as  contrasted  with 
that  of  agent ;  the  one  being  regarded  as  a 
preparer  of  deeds,  and  the  other  as  a  conduc- 
tor of  law-suits.  But,  in  its  larger  accepta- 
tion, the  term  conveyancing  not  only  includes 
the  preparation  of  all  voluntary  deeds,  con- 
stituting, transmitting.or  extinguishing  rights 
or  obligations,  but  extends  to  those  forms  pre- 
scribed by  law,  for  accomplishing  the  same 
objects,  when  the  party  is  either  unwilling  or 
unable  to  do  so  by  a  voluntary  act.  Tk«  ob- 
ject of  voluntary  written  deeds,  gwvttlOj 
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ipMking,  is  to  express  the  purpose  of  the 

parties,  or  to  impose  obligations  on  them  in 
■pt  tenns,  bo  M  to  insure  their  being  carried 
into  foil  effect ;  snd,  as  practice  and  adjudged 
cuoi  have  attached  certain  determinate 
mesoings  to  many  of  the  terms  employed  in 
dseds,  it  is  nectusary  that  a  conveyancer 
ihould  be  intimately  acquainted,  not  only 
wiih  the  rariouB  deeds  themselves,  and  the 
cluM  peculiar  to  each,  but  that  he  should 
Im  fallj  aware  of  the  legal  import  of  every 
danse  or  expression  which  he  may  have  occa- 
non  to  use  in  expressing,  in  technical  and 
fonaal  language,  the  inteutionB  of  the  parties. 
In  Scotland,  as  in  every  other  country  of 
Europe,  the  forms  of  the  deeds  which  relate 
to  land  rights  have  been  very  much  modi- 
M  by  the  feudal  system ;  and,  by  a  coDcar- 
rtnce  of  circumstancee,  partly  accidental,  the 
feudal  forma  have,  in  this  country,  been  oom- 
bitted  with  a  system  of  records,  remarkable 
both  for  its  completeness  and  utility.  The 
titlea  to  lajided  property  in  Scotland  have 
(has  attained  a  very  high  degree  of  security. 
The  forms  of  Scotch  deeds  concerning  move- 
sble  property  are,  in  general,  simple  and 
natural ;  and  the  authentication  or  testing 
of  all  formal  deeds,  whether  relating  to  beri- 
Ubie  or  moveable  property,  is  regulated  by 
lUtntory  enactments,  calculated,  as  far  as 
nenu  practicable  by  human  ingenuity,  to 
guard  against  fraud  or  interpolation.  These, 
bowerer,  as  well  as  the  forms  of  voluntary 
ud  judicial  conveyancing,  are  subjects  which 
we  aecessarily  treated  of  in  separate  articles. 
See  Rou't  Lett.  i.  147 ;  ii.  1,  et  teq.  See 
ibo  darter.  DispotilUm.  Saiine.  Bond.  At- 
tifMtioK,  Adjudication.  Ratting  and  StUe. 
Rtetrdt.    Reffittration.    Testing  CUmse. 

Cdnviat;  is  a  person  found  guilty  of  a  crime. 
CoDTictioDS  generally  proceed  on  the  verdict 
of  a  jury;  but  our  law  also  admits  of  sum- 
■Bsry  convictions,  without  the  intervention  of 
'jury,  in  certain  circumstances,  as  in  cases  of 
antempt  of  Court,  of  attempts  to  corrupt  or 
withhold  evidence,  of  malversation  by  per- 
•ou  intrusted  with  the  criminal  police  of  the 
rountry,  of  certain  offences  against  the  re- 
^nne  laws  provided  for  by  special  statute, 
ud  in  proceedings  before  sheriffs,  police  ma- 
gistrate, aud  justices  of  the  peace  for  minor 
oSenees.     See  Hume,  vol.  ii.  p.  1S8,  el  seq. 

ConTooatioii ;  in  Eogltuid,  an  assembly  of 
the  representatives  of  the  clera;y,  to  consult 
of  tcclesiastical  matters,  of  which  there  is  one 
io  each  province.  In  the  province  of  Can- 
terbury, it  consists  of  two  houses,  an  upper 
sod  lower ;  in  that  of  York,  of  one  house  only. 
From  the  judicial  determinations  of  convoca- 
lioD,  an  appeal  lies  to  the  Queen  in  Council. 
fomtiii'i  Did.  h.  U 

Conroeatiua  of  the  Li^ei.    See  lAchbing. 
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CoBToy ;  is  the  name  given  to  the  ship  or 
ships  of  WOT,  appointed  by  Covemment,  to 
accompany  merchant  vessels  during  war,  as 
a  protection  against  capture.  During  the 
wars  with  France,  merchant  ships  were  pro- 
hibited by  statute  to  sail  without  convoy. 
During  war,  the  obligation  to  sail  with  con- 
voy is  an  implied  condition  of  the  contract 
of  affreightment ;  and,  in  case  of  insurance, 
it  is  a  warranty  in  the  contract  with  the  nn-  . 
derwritera.  It  is  sufBcient  implement  of  this 
obligation  if  the  vessel  join  the  convoy  at  the 
usual  place  of  assembling,  and  accompany  it 
as  far  as  it  goes  on  the  destined  voyage,  pro- 
vided it  is  the  only  convoy  appointed  for  ves- 
sels destined  to  that  port.  If,  however,  the 
convoy  have  sailed,  the  vessel  cannot  legally 
endeavour  to  overtake  it ;  although,  if  the 
vessel  have  sailed  with  convoy,  and  is  driven 
back,  she  need  not  wait  for  new  convoy,  but 
may  proceed  on  the  voyage.  The  convoy 
must  be  the  naval  force  appointed  for  tlie 
purpose,  and  the  vessel  must  continue  with  itf 
unless  driven  off  by  stress  of  weather  or  other 
inevitable  accident.  It  is  not  sufficient  to 
sail  with  any  ship  of  war  about  to  undertake 
the  same  voyage,  nnlesB  such  ship  be  also  ap- 
pointed a  coavoy.  See  BtWt  Com.  vol.  i.  p. 
555,  5th  edit. ;  BdVt  Priue.  §  408 ;  Bdl'i 
lUust.  §  408. 

C<H)Dliga]itB )  though  bound  tn  tvlidim  to 
the  creditor,  are  liible  infer  se,  only  pro  rata  ; 
and  any  one  of  them  paying  more  than  his 
share  is  entitled  to  relief  from  the  rest.  Bdts 
PWn«.  §€2;  ilfusLib.  Set)  Coi^unetli/ and  Seve- 
raih/.    Correi  debendi,  and  authorities  there  died. 

Copsrtneniliip ;  is  acoutract,bywhichthe 
several  partners  agree  concerning  the  com- 
munication of  loss  or  gain  arising  from  the 
su^ect  of  the  contract.    See  Soddy. 

Cop&rtiier ;  is  a  member  of  a  copartner- 

ip.  He  may  be  either  an  mtensible  part- 
ner known  to  the  public  as  such,  or  a  latent, 
dormant,  or  slewing  partner,  as  he  is  collo* 
quially  termed ;  and  in  either  case  he  is  liable 
in  all  the  legal  obligations  arising  out  of  the 
contract  of  society  or  copartnership.  See 
Society. 

Copyhold ;  is  a  tenure  in  Euglish  law,  for 
which  the  tenant  has  nothing  to  show  but  the 
copg  of  the  rolls  mode  by  the  steward  of  the 
lord's  court,  on  the  tenant  being  admitted  to 
the  possession  of  the  subject  as  a  part  of  the 
manor.  It  is  also  called  base  tenure.  Copy- 
hold property  canuot  now  be  croated,  for  tho 
foundation  on  which  it  reate  is,  that  the  pro- 
perty has  been  possessed,  time  out  of  mind, 
by  copy  of  court  roll,  and  that  tho  tenements 
are  within  the  manor.  TomUn't  Diet. ;  Whar- 
ton's  Lex.  This  tenure  is  unknown  in  the 
law  of  Scotland.  .  Roa't  Lect.  ii.  479. 

Copyright;  is  the  exclusive  right  of  print- 


230  , 


COR 


iDg  and  publishing  t,aj  literary  work;  ex- 
Unded  also  to  engravings  and  music.  Jurid. 
Sfyla,  2d  edit.  Tgl.  iii.  p.  101.  See  Lilerwy 
Prmarty. 

Cran.     See  Omomg  Com, 

CatOMge,  Hor»-yeld,  Nevit-gtU,  or  Neat^ddt; 
an  ancient  English  teaure,  the  service  of  irhich 
was  to  blow  a  horo  when  any  inraaion  of  the 
Scotch  was  perceived.  Tomiin^  Diet,  h,  (.,- 
Canb.  BriLe09. 

Coronw.  In  England,  the  coroner  ii  an 
officer  who  possesses  both  jndioiid  and  minis- 
terial authority.  In  his  judicial  capacity, 
be  takes  inquisitiona  in  cases  of  violent 
deaths :  it  is  fail  duty  also  to  inquire  after 
the  lands  and  goods  of  murderers,  trea- 
sure trore,  wreck  of  the  sea,  deodands,  &o. 
fPfae  coroner  acts  minitteriaUif  in  the  execution 
of  the  king'd  writs,  when  the  sheriff  is  dis- 
qualified by  relationship  to  the  parties,  or 
interest  in  the  suit,  or  otherwise.  Coroners 
are  chosen  by  the  freeholders  in  the  county 
courts ;  and  four  are  usually  named  for  each 
county;  Tomliiu'  Diet.  They  may  also  be 
appointed  for  districts  within  counties  ;  7  and 
8  Vict.,  c  92.  County  coroners  may  appoint 
deputies;  6  and  7  Viet.,c.  83.  Even  boroughs 
having  a  separate  quarter  session  has  a  co- 
roner ;  6  and  6  WiU.  IV.,  c.  76.  See  Jervit 
on  Coronert;  2  Ste^.  Com.  619.  The  office 
of  coroner  is  said  to  ha*e  been  known  in  Scot- 
land formerly.    See  ^was,  vol.  ii.  p.  24,  note. 

Coroner,  (hounar.  According  to  Skene 
the  coroner  is  he  who  inquires  by  an  inquest 
concerning  murder  and  slaughter.  Skene  de- 
fines this  word  as  one  of  those  which  occnia 
in  the  Rtgiam  Majeitalmt,  from  wbioh  it  may 
be  inferred  that  the  corouer  was  a  func- 
tionary at  one  time  known  in  the  practice  of 
Scotland.  This,  however,  is  doubtfuL  See 
Eeaiam  Majeitatem ;  see  also  Skene,  h.  t, 

Coipora  of  Xoreablei ;  are  moveable  sub- 
jects which  may  be  seen  and  felt,  as  com,  fur- 
niture, &o.,  or  cattle,  which  move  of  them- 
salres.  In  speaking  of  moveable  property, 
the  term  corpora  is  used  in  contradistinction 
to  nomina  d^lorvm,  or  obligations  of  debt, 
which,  in  our  law,  also  fall  under  the  deno- 
mination of  moveables.  Ertk.  B.  ii.  tit  2, 
§  1,  «1  teq, 

Corporataon  or  Commimity ;  is  a  fictitious 
person  orbodypolitic,  enduring  in  perpetual 
saccesion,  with  power  to  take  and  grant,  to 
sue  and  to  be  sued.    See  Community. 

CoipoTMl  and  Inoorporml.  Both  by  the 
Boman  law  and  by  the  law  of  England,  the 
subjects  of  rights  are  divided  into  corporeal 
and  incorporeal.  Corporeal  are  such  as  fall 
under  the  senses,  and  may  be  seen  and  hand- 
led, as  the  ipta  corpora  of  things  moveable  or 
immoveable.  Incorporeal,  are  things  not  sub- 
ject to  the  tensea,  but  which  exist  in  law,  as 


COR 

rights  and  obligations  of  all  kinds.  This  dis- 
tinction is  not  much  regarded  in  tJte  law  of 
Scotland,  according  to  which,  the  great  divi- 
sion of  Hghts,  and  the  subject  of  rights,  is 
into  heritable  and  moveable.  Ertk.  B.  iu  tit. 
2,  §  l,<(Mj.;B<H'»Pri»c.gi465,1471.  See 
Hmitable  and  Moveable. 

Corpse.     See  Dead  Body. 

Corpns  DeliotL  In  the  criminal  law  of 
Scotland,  the  eorpvt  delicti  is  the  snbstance  or 
body  of  the  crime,  or  offence  charged,  with 
the  various  circumstances  attending  its  com- 
mission, as  specified  in  the  libeL  It  follows, 
that  before  a  conriction  can  take  place,  the 
corput  ddicti  mnst  be  clearly  made  out.  Thus, 
for  example,  if  a  person  be  charged  with  mur- 
der, it  must  be  proved  that  the  deceased  came 
by  his  death  in  consequence  of  the  injury  li- 
belled, otherwise  the  corjmi  ddieliwill  not  be 
established.     Hume,  i.  115  ;  ii.  320,  391. 

Correi  DebendL  Two  or  more  persons, 
who  are  bound  as  principal  debtors  to  pay  or 
to  perform,  are  t«rmed  in  the  Roman  law 
correi  debendi.  Where  the  obligation  is  indi- 
visible,  e.^.,  an  obligation  for  the  delivery  of 
a  special  subject,  the  co-obligants  are  bound 
sinffuli  in  toUdum ;  but  where  the  obligation 
is  to  deliver  a  certain  quantity  of  corn  or 
money,  the  obligation  may  be  divided  into 
parts,  and  each  obligant  can  be  sued  only  for 
his  own  share,  or  pro  rata,  unless  the  obli- 
gants  are  ezprenly  taken  bound  conjunctly 
andseverally.  From  this  rule,  however,  there 
are  excepted — Itt,  Contracts  importing  a  co- 
partnership ;  and,  2d,  Bills  of  exchange  ;  id 
both  of  which  cases  the  co-obligants  are  bound 
nn^uti  in  tolidvm,  whether  the  obligation  be 
so  expressed  or  not.  By  the  Roman  law, 
every  one  of  several  cautioners  became  bound 
m  tolidum ;  and  where  all  the  cantioners  re- 
mained solvent,  any  one  of  them  who  yraa 
sued  had  the  equitable  remedy  of  the  bettefi- 
ciwn  divitionit.  But  where,  for  example,  all 
the  cautioners  hut  one  became  insolvent,  the 
solvent  cautioner  might  be  sued  for  the  whole 
debt.  This  could  not  happen  with  us,  be- 
cause, if  the  cautioners  were  bound  severally, 
they  would  only  be  liable  pro  rata;  and  if 
bound  conjunctly  and  severally,  they  would 
be  liable  sin^i  tn  loUdum,  and  conld  uot 
claim  the  bmefidiHt  divitiouit.    Stair,  T    ' 


tit.  9,  §  9,  and  tit.  18,  §  20 ;  Mor^t  Jt^, 
pp.  Iri.  and  cxriii. ;  Erglc.  B.  iii.  tit.  §  74  ; 
jCamM*  Prine.  of  E^ity  (1825),  78 ;  JitrW. 
StjiUs,  2d  edit.  vol.  ii.  p.  371, 87 ;  Rost'aLeet. 

76.     See  Conjunetiy  and  SeveraUif. 

Corroboration,  Bond  ol  &m  Bond  of  Cor- 
roboration. 

Corrnptlon  of  Indies.  By  a  varie^  at 
acts  of  the  Scotch  Parliaments,  and,  in  par- 
ticular, by  1679,  c.  93,  and  1640,  c  104^ 
judges,  whether  of  the  Court  of  Session,  or 
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in  inferior  conrta,  who,  throagh  corrnptioD 
or  partiality,  nse  their  anthority  as  a  cover 
for  iignetice  or  oppi^ssion,  are  punisbaUe  vith 
eonfiseatiou  of  moTeables,  loss  of  hooour,  fame 
and  dignity,  boaideg  an  arbitrary  pnuishment 
in  the  person.     See  ff«me,  i.  407- 

Corn^tion  itf  Blood.  When  a  perHon  htu 
been  attainted  of  treason,  his  blood  is  laid  to 
be  Mrrupted;  and  neither  his  children  nor 
any  of  hu  blood  can  be  hein  to  him  or  any 
other  aneeetor.  If  the  attainted  person  be  a 
nobleman,  he  and  his  posterity  are  hy  the  at- 
tainder rendered  base  and  ignoble.  Corrup- 
tion of  blood  cannot  be  entirely  removed,  ex- 
cept by  act  of  Parliament;  for  the  king's 
pij^on  does  not  restore  the  blood,  so  as  to 
make  the  attainted  person  "  capable  either  of 
inheriting  others,  or  being  inherited  himself 
hy  any  one  bom  before  the  pardon."  Stair, 
B.  iii.  tit  3,  §  37  ;  Xore's  Notet,  p.  ccoxii. ; 
BdiPt  Prine.  j  1645  ;  TomUtM'  Diet.  See 
also  BaiJe.  rol.  ii'  p.  276. 

Cnrinnm  Psotmn.   See  Pactum  Corvmum. 

Gouts  <rf  Suits.    See  E^enses. 

Couudl  and  BestioiL  The  Jndges  or  Se> 
natora  ofthe  College  of  Jastice  are  also  called 
Lwds  of  Council  and  Seision.  The  "Book* 
^  CoiMffi  and  SeMum"  is  the  name  given  to 
Uie  records  in  which  deeds,  and  other  writs 
competent  to  be  inserted  in  the  record  of  that 
court,  are  registered  in  virtue  of  the  clause 
of  r^istnition.  See  RegittrtOion.  Seuton, 
Omriof. 

Council  Wyr.    See  Prwy  CouneiL 

Comunllor  of  a  Soyal  Boi^h.  The  mu- 
nicipal afiUrs  of  royal  burghs  are  intrusted 
to  Uie  direction  of  a  provost,  magistrates, 
dean  of  guild,  and  councillofB.  See  Burgh 
Royal. 

Comud;  an  advocate  or  barrister.  A 
counsel  is  not  reqwnsible  for  the  result  of  the 
advice  he  gives,  provided  he  gives  it  honestly 
and  to  the  best  of  his  judgment ;  ^atut.  vol. 
iii.  p.  76.  By  the  criminal  law  of  Scotland, 
the  accused  party  is  allowed  the  benefit  of 
counsel,  who,  if  not  retained  hy  the  party, 
will  be  nominated  by  the  Court  to  undertake 
the  defence ;  an  advantage  which,  except  in 
esaee  of  treason,  was  not  enjoyed  in  England 
prior  to  1836.  &  tmi  7  WOL  IV.,  c.  114; 
Morit  Notes  to  Stair,  p.  cccczv. ;  ffmne,  i,  6, 
and  ii.  283 ;  BdFi  Frine.  $  2061.  See  Aivo- 
(»<e.     Barrister. 

Count  and  Bonkoniiig ;  is  the  t«chnical 
name  given  to  a  form  of  process,  by  which 
one  party  may  oompel  another  judicially  to 
account  with  him,  and  to  pay  the  balance 
which  may  appearto  he  due.  The  lumntons 
in  this  process  calls  on  the  defender  to  pro- 
duce a  full  statement  of  his  accounts  and  in- 
tromisnons,  so  that  the  balance  may  be  ascer- 
tained ;  and  it  also  concludes  for  a  random 
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sum,  as  the  amount  of  the  supposed  balance : 
for  which  sum  a  decree  will  be  given,  in  case 
>the  defender  fails  to  appear,  or  to  render  the 
statement  required.  The  Act  of  Sederunt 
22d  Nov.  I71I,  makes  various  regulations 
for  expediting  the  discussion  of  processes  of 
this  description  in  the  Court  of  Session ;  but 
according  to  the  present  practice,  such  actions 
proceed  according  to  the  ordinary  routine ; 
A.  S.  22d  Nm.  1711,  §  2.  In  actions  of  count 
and  reckouing  a  remit  to  an  accountant  is 
usually  made.  See  Iwri/'g  Form  of  Procea, 
vol.  i.  p.  270,  et  teq. ;  Jurid.  StjfUt,  2d  edit, 
vol.  iii.  pp.  34,  et  seq.  fiO,  109, 113;  Shand^t 
Prae.  738,  and  note  to  p.  740.  See  Proeett, 
Record. 

Counterpart  In  England,  when  the  se- 
veral parts  of  an  indenture  are  interchange- 
ably executed  by  the  several  parties,  that  part 
or  copy  which  is  executed  by  the  grantor  is 
usually  called  the  original,  and  the  rest  are 
cotmie^Mrts,  Tomiin^l>ict.h.t.;W}uirto»'iLa. 

County.  By  1  Vict,  c.  39,  it  is  enacted, 
that  the  word  "  county"  occurring  in  any  ex- 
isting or  future  act  shall  comprehend  and 
apply  to  any  stewarti?  in  Scotland,  excepting 
where  otherwise  specially  provided,  and  ex- 
cepting cases  in  which  there  is  anything  in 
the  subject  or  context  repugnant  to  such 
meaning  and  application. 

County  Election.    See  R^on»  Ad. 

Court  The  Courts  of  Scotland  have  been 
divided  into  superior,  inferior,  and  mixed. 
The  Court  of  Session,  in  which  the  Court  of 
Exchequer  is  now  merged,  is  the  Supreme 
Civil  Court  Its  jurisdiction  in  all  civil  and 
revenue  causes  is  universal  over  the  whole 
kingdom ;  the  sentences  of  all  the  inferior 
courts  of  Scotland  being  subject  to  its  review, 
unless  where  special  statute  interposes.  The 
Court  of  Justiciary  is  the  Supreme  Criminal 
Court  Inferior  courts  are  those  of  which 
the  sentences  are  subject  to  the  review  of  one 
or  other  of  the  Supreme  courts,  and  whose 
jurisdiction  is  confined  t«  a  particular  terri- 
tory,aB  the  Sheriff-court,  Bailie-court,  Justice 
of  Peace  court.  The  courts  formerly  pos- 
sessed of  a  mixed  jurisdiction  were  the  High 
Court  of  Admiralty,  the  Commissary  Court 
of  Edinburgh,  both  of  which  had  an  universal 
jurisdiction  over  Scotland,  by  which  they  re- 
viewed the  decrees  of  inferior  admirals  and 
commissaries ;  hut  as  their  own  decrees  were 
subject  to  the  review  of  the  Courts  of  Session 
or  Justiciary,  they  were  in  that  respect  in- 
ferior courts.  These  two  courts  are  now  abo- 
lished. Ertk.  B.  i.tit.  2,  §  6  and  6;  BeU't 
Print.  4th  edit.,  art.  2205,  et  teq. ;  SAdw"*  Di- 
gest, tit.  Jurisdiction.  See  AdkWalty.  Com- 
mistary  Court. 

Court  m  Betdon.    See  Ststion,  Conrt  of. 

Court  of  Justiciary.    See  Jmliciary  Court, 


Court  of  Exoheqiter.    See  Exchequer. 

Court  of  Admiralty.    See  Admiraltif. 

Conrt-HutiBl ;  is  a  court  for  trying  the 
miUtary  offences  of  officers,  whether  nafal  or 
militftry,  and  of  soldiers,  and  of  sailors  in  the 
royal  nary.  Military  Cooris-Martial  are 
either  regimental  or  general.  The  latter 
must  consist  of  at  least  thirteen  judges,  all 
commissioned  officers,  the  president  being  a 
field-officer.  The  jurisdiction  of  these  courts 
is  limited  to  points  of  military  discipline ;  e.g., 
iDutiaj,  desertion,  neglect  of  duty,  beating  or 
insulting  an  officer  or  fellow-soldier,  &c.  In 
all  other  matters,  both  officers  and  soldiers 
are  amenable  to  the  ordinary  courts  of  taw. 
No  capital  punishment  can  be  iuBicted  by  a 
military  Court-Martial,  nnlesa  nine  of  the 
judges  present  shall  concur.  Where  these 
courts  do  not  exceed  their  powers,  no  appeal 
lies  to  any  other  court ;  the  only  remedy  rest- 
ing with  the  king,  to  whom  Uieir  sentences 
are  reported,  before  they  are  promulgated. 
But,  if  they  esceed  their  powers,  the  party 
injured  may  obtain  redress  in  the  Civil  Court. 
The  rules  by  which  military  Courts-Martial 
aro  to  be  guided  are  explicitly  stated  in  the 
annual  Mutiny  Act  and  the  Articles  of  War ; 
and  the  laws  in  relatioo  to  naval  Courts-Mar- 
tial were  reduced  into  one  act ;  22  Oeo.  II., 
c.  33,  explained  and  amended  by  19  Qeo.  III., 
c.  17.  See  also  24  Geo.  III^  st.  2,  c.  66 ;  37 
Geo.  III.,  c.  140 ;  55  Geo.  III.,  c.  156  ;  and  56 
Geo.  III.,  0.  5.  See  oh  this  subject,  TytUr's 
Btiay  on  Military  Law;  Adyes'  Treatite  on 
CmirU-Martial;  and  M' Arthur  on  Naval  CourU- 
Jfortral ;  Wiclanan  on  Naval  Courts-Martial ; 
Simmons'  iVw.  of  Gourti-Martial. 

Courtesy  or  Cnriality.  The  courtesy  of 
Scotland,  as  it  is  termed,  is  a  liferent  conferred 
by  the  law,  on  the  surviving  husband,  of  all 
the  heritage  in  which  his  deceased  wife  died 
infeft,  as  heir  to  her  predecessors.  It  is  essen- 
tial to  the  existence  of  this  right — 1.  That 
there  shall  have  been  a  living  child  boni  of 
the  marriage,  and  heard  to  cry,  othei'wise 
courtesy  is  not  due,  however  long  the  mar- 
riage may  have  subsisted;  2.  That  the  child 
sh^l  be  the  mother's  faeir.  Thus,  if  there 
be  a  child  of  the  wife  in  existence  by  a  for- 
mer marriage,  who  is  her  heir,  courtesy  is 
not  due  to  the  second  husband,  while  such 
ehitd  exists,  although  there  be  also  children 
of  the  second  marriage.  Hence,  it  has  been 
said,  that  courtesy  is  duo  to  the  surviving 
husband,  rather  as  the  father  of  au  heir  than 
as  the  widower  of  an  heiress.  In  order  to 
confer  the  right,  however,  it  is  not  necessary 
that  the  child  survive :  it  is  enough  that  it 
was  once  in  existence,  althongb  it  should  have 
died  immediately  after  its  birth.  The  heri- 
tage, to  which  courtesy  extends,  is  that  to 
tihich  the  wift;  succeeds  as  heir  of  line,  tailzie, 
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or  provision,  to  her  ancestor,  whether  tio 
succession  opens  to  her  before  the  marriage 
or  during  its  subsistence.  But  it  does  not 
extend  to  conquest;  that  is,  the  herit^fe  ac- 
quired by  purchase,  donation,  or  other  singu- 
lar titles,  unless  where  the  heritage  has  been 
put  forward  to  the  wife  by  her  ancestor  prx- 
eeptione  hcereditatis,  in  which  case  the  courtesy 
extends  to  the  property  so  put  forward ; 
Primrose..  December  10, 1771,  Pac.  CeU.,  Mor. 
App.  Conrtety,  No.  1.  Bui^pige  property 
also  falls  under  the  courtesy,  although  it  is 
excluded  from  terce.  The  wife's  sasine  is  the 
measure  of  the  courtesy ;  hence  any  real  bur- 
den  or  infeflment,  preferable  to  her  sasine, 
excludes  the  courtesy;  and  as  the  husband 
enjoys  the  liferent  of  the  wife's  estaf*  titulo 
luerativo,  he  is  considered  as  her  temporal; 
representative,  and,  as  such,  is  liable  not  only 
for  all  annual  burdens  affecting  the  lands,  but 
also  for  the  current  interest  of  her  personal 
debts  while  his  rights  subsista,  in  so  far, 
at  least,  as  he  is  lucratus.  But  he  will 
have  recourse  against  the  wife's  executors,  or 
her  heirs  succeeding  in  auch  property,  as  doea 
not  fall  under  the  courtesy,  for  the  personal 
debts  which  he  may  thus  pay.  In  this  re- 
spect, courtesy  differs  from  the  widow's  l«rce, 
which  is  in  no  degree  affected  by  the  husband's 
personal  debts.  The  two  rights  also  differ  in 
this,  that  a  widow,  whose  right  of  terce  haa 
been  declared  by  service,  transmits  to  her 
executors  the  right  to  receive  the  rents  fall- 
ing under  the  terce,  and  not  drawn  during 
her  life  ;  whereas,  if  a  husband  has  not  exer- 
cised his  right  of  courtesy  during  his  life,  by 
drawing  the  rente,  his  executors  will  have  no 
right  to  receive  them;  the  courtesy  being 
held  as  a  privilege  personal  to  the  husband, 
who  will  be  understood  to  have  renounced  it 
in  favour  of  the  heir,  if,  during  his  life,  bo 
has  suffered  him  to  draw  the  rents.  The 
courtesy  vests  in  the  husband  ipio  jure;  and, 
immediately  on  the  wife's  death,  he  may  en- 
ter into  possession  of  her  lands,  without  ser- 
vice or  any  other  legal  formality ;  and,  in 
virtue  of  this  right,  under  the  former  election 
law,  he  enjoyed,  not  only  during  the  marriage, 
but  after  the  wife's  death,  the  right  of  elect- 
ing and  being  elected  to  Parliament  on  her 
freehold;  1681, c.  21;  12  Anne, c.  6,  §5.  But 
it  has  not  been  decided  whether  a  liferenter 
by  courtesy  is  entitled  to  any  of  the  casuattiea 
of  superiority.  It  would  rather  appear,  how- 
ever, that  as  the  person  entitled  to  those 
casualties  must  be  infeft,  the  husband  who  is 
not  infeft  can  have  no  right  to  them  under 
the  courtesy  ;  but  he  is  entitled  to  the  feu- 
duties,  although  these  do  not  fall  under  terc«. 
Stair,  B.  il-  tit.  6,  §  ly  ;  More's Notes,  clxxxvii. 
et  teq. ;  Ersk.  B.  ii.  tit.  9,  §  52,  et  eeq. ,-  ErA. 
Print.  12th  edit.  244  ;  Bank.  i.  p.  663  ;  BeWt 
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Cm.  Tol.  i.  p.  60,  5th  edit. ;  Bd,Vs  Prine. 
j  1065,  et  leq.,  1946  ;  Sand/ord  m  HeriUtbU 
Smectuion,  vol.  ii.  p.  117 ;  Kamt^  Prine.  of 
Ej»ity  (1825),  86.     See  R^orm  Act.     Terce. 

Conauut ;  ia  defined,  id  the  lair  of  Eag- 
lud,  the  agreement  or  conseDt  of  two  or 
more,  by  deed  in  writing,  sealed  and  delivered, 
vberebj  one  of  the  partiee  promises  to  the 
otberthat  Bomethingiaorshall  be  done.  The 
{Hvmiaer  is  called  the  covenanter,  the  other 
party  the  twenantee.     Tomlin*'  Diet.  h.  (. 

Corin  ;  in  English  lav,  a  deceitful  compact 
betveeu  two  or  more  to  deceive  or  prejudice 
•thert.     Toniint'  Diet.  h.  U 

Credit,  letter  o£    St»  LetUr  of  Credit. 

Credulity,  Oath  at    SeaOaa^of  Credfdily. 

Cretera ;  med  in  the  Leges  Bwgomm ;  & 
ernille  or  cmive  for  Bvine,  otherwise  a  stye. 
.Stow,  A.  (. 

Ciew.  Under  the  contract  of  affreight- 
ment, the  owners  and  master  are  bound  to  be 
prorided  with  a  crew  of  sufficient  akill  and 
strength  for  the  voyage.  BetTs  Com.  i.  551, 
5th  edit. ;  Print.  §  408,  Cfnd  catet  there  cited. 

Crisu.  A  crime  may  be  defined  to  be  any 
«t  done  in  violation  of  those  duties  which  an 
hdividual  owes  to  the  community,  and  for  a 
breach  of  which  the  law  has  provided  that 
the  offender  shall  make  satisfaction  to  the 
public  ;  besides  repairing,  where  that  is  poe- 
nble,  the  injury  done  to  the  individual.  Dole, 
«r  corrupt  and  evil  intention,  is  essential  to 
the  guilt  of  any  crime.  It  is  not  necessary, 
however,  for  the  prosecutor  to  prove  the  in- 
tention to  commit  the  particular  offence,  out 
of  enmity  to  the  individual  injured ;  it  is 
enough  that  the  act  is  attended  with  circum- 
stances indicating  a  corrupt  or  malignant  dis- 
position, regardless  of  order  and  social  duty, 
llins,  it  is  murder  if  A  be  killed  by  mistake 
instead  of  B,  unless  the  killing  of  B  would 
have  been  justifiable  or  excusable.  So  also 
it  is  marder  to  fire  without  legal  cause,  into  a 
crowd  and  kill  a  person ;  Hume,  i.  21,  et  teq. 
In  order  to  constitute  a  crime,  there  must 
always  be  an  act  done  in  prosecution  of  the 
criminal  purpose.  /This  gives  rise  to  several 
diffienlt  questions,  as  to  how  far  an  attempt 
to  commit  a  crime,  is  punishable ;  and  the 
general  rale  seems  to  be,  that  where  unequi' 
voeal  acta,  indicating  the  criminal  intention, 
are  proved,  they  are  punishable,  but  not  to 
the  same  extent,  as  the  completed  offence ; 
bat,  on  the  other  hand,  the  law  takes  no  cog- 
nizance of  remote  acts  of  preparation,  even  al- 
though they  be  pretty  distinctly  referable  to  a 
eriminal  purpose;  see  Hwne,  ib.  See  Attempt. 
Where  dole  ia  wanting,  either  entirely  or  to  a 
.  mrtaia  ertent,  there  is,  in  the  one  case,  no 
trime  at  all,  and,  in  the  other,  a  proportional 
mitigation  of  the  puaisbmeut.  Thas,  pupils 
under  seven  years  of  age  are  legally  incap- 
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able  of  crime ;  in  like  manner,  insane  per- 
sons are  held  to  be  incapable  of  dole.  But, 
on  the  other  hand,  pupils  above  seven  years 
of  age,  and  minors  who  have  reached  puberty 
(which  in  this  question  is  fourteen  years  of 
^e,  both  in  males  and  females),  are  held  to 
be  capable  of  dole,  and  are  consequently 
punishable  for  the  greater  crimes,  of  the 
guilt  of  which  they  must  be  presumed  to  be 
aware.  Minors  under  sixteen  years  of  age, 
however,  except  in  very  flagrant  cases,  seem 
hardly  liable  to  capital  punishment.  With 
regard  to  defect  of  intellect,  if  it  amount  to 
mere  weakness  or  craiiness,  it  is  not  eufflcient 

exempt  from  punishment,  but  may  be  the 
ground  of  an  application  for  mercy.  The 
defence  of  compulsion,  where  vii  major  has 
been  uaed  will  be  sustained.  See  Compultion. 
But  it  will  he  no  defence,  that  the  crime  was 
committed  by  a  wife  or  child,  under  the  in> 
flnence  of  SDhjection  to  the  husband  or  father, 
if  itbeoneof  the  greater  crimes;  although 
such  subjection  may  perhaps  be  successfully 
pleaded  in  minor  delicts.  The  subjection  of  a 
servant  to  his  master  affords  no  defence  what- 
ever to  the  servant  who  has  committed  a 
crime,  unless  he  can  prove  coercion,  or  the 
fear  of  violence,  against  which  he  had  no  pro- 
tection at  hand.  MagistratM  or  officers  of 
the  law,  acting  bonaJUU  in  the  administration 
and  execution  of  the  law,  unless  '  perhaps 
there  he  gross  ignorance  or  carelessness, — and 
soldiers  acting  under  the  orders  of  their 
officers  in  the  known  and  customary  line  of 
theirduty, — are  not  liable  to  a  criminal  charge 
for  aets  done  under  such  circumstauces.  The 
ipulsion  of  extreme  want  is  held  to  be  no 
excuse  for  a  crime ;  but  it  may  be  the  ground 
of  an  application  for  mercy.  See,  on  the  sub- 
ject of  Uiis  article,  Hume,  vol.  i.  p.  21  to  56 ; 
Erde.  B.  iv.  tit.  4;  Ersk.  Princ.  514,  12th 
edit.;  Taifi  Justice  of  Peace,  h.  L 

Crimen  Falai ;  the  crime  of  falsehood  or 
fraudulent  mutation,  or  suppression  of  the 
truth,  to  the  prejudice  of  another.  See  False- 
hood.    Forqcr^.     Perjury. 

Crimen  Violati  SepuIchrL   See  Dead  Body. 

Crimen  Bepetnndanun.  By  the  Roman 
law,  all  judges  and  magistrates  who  accept 
bribes  to  pervert  judgment,  were  said  to  be 
guilty  of  this  crime,  and  punished  accordingly. 
With  us,  this  offence  is  known  by  the  name 
of  baratry  or  bribery.  See  Baratry.  Bribery. 
Corruption  (^Judges. 

Criminal  Froseeutiou ;  includes  the  whole 
form  of  process  by  which  a  person  accused  of 
a  crime  is  brought  to  trial ;  and  the  proce- 
dure will  here  be  briefly  traced  from  its  com- 
mencement to  lie  close  in  the  supreme  criminal 
oourt.  When  a  crime  has  been  committed, 
the  first  step  is  to  arrest  the  supposed  ofien- 
der ;  and  tnis  may  be  done  under  authority 
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of  any  sheriff,  jiutioe  of  peaee,  orotlier  magig- 
trate.  Those  magistrales  may  grant  warrant 
to  arreat  penona  charged  witli  ounces,  in  the 
trial  of  which  they  hare  themselTea  no  juris- 
diotion.  Thug,  a  sheriff  may  commit  for 
treason,  or  the  magiitrat«  of  a  royal  burgh 
for  pUas  of  the  Crown.  The  warrant  for 
apprehension  must  be  granted  on  sufficient 
information,  written  or  verbal ;  bot  there 
onght  to  be  a  formal  written  and  signed  ap- 
plication wherever  possible.  The  oath  of  the 
informer,  even  where  he  is  a  private  party,  is 
not  indispensable,  except  as  to  offences  under 
special  statutes;  and  when  the  procurator- 
fiscal  applies  for  the  warrant,  his  oath  is  never 
required.  The  warrant  mnst  bear  the  date 
and  place  of  granting,  and  be  under  the  hand 
of  the  magistrate  in  whose  name  it  runs.  It 
would  seem  that  it  may  be  general  as  to  the 
nature  of  the  crime  to  be  charged ;  but  it 
must  not  be  general  in  the  description  of  the 
prson  or  persons  to  be  apprehended,  nor 
leave  any  di^retion  to  the  officer  to  arrest  all 
suspected  persona.  The  warrant  may  he,  to 
bring  the  accused  before  either  the  grantor 
of  the  warrant,  or  some  other  competent  ma- 
gistrate ;  and  it  may  be  addressed  either 
generally  to  the  officers  of  the  magistrate  who 
grants  it,  or  to  meBcengers-at-anns ;  or  even, 
in  case  of  need,  to  a  private  individual,  who 
is  thus  invested,  pro  hoc  vice,  with  the  powers, 
privileges,  and  protection,  given  to  an  officer, 
provided  the  person  intrusted  with  it  proceed 
regularly  in  the  execution  of  the  warrant.  In 
executing  the  warrant,  it  is  necessary  that 
the  officer  should  attend — \tt,  Not  to  execute 
it  beyond  the  jurisdiction  of  the  granter, 
without  the  indorsation  of  a  magistrate  within 
the  jurisdiction  into  which  the  offender  baa 
fled,  unless  where  such  indorsation  is  rendered 
unnecessary  by  special  statute,  as  in  the  case 
of  sheriff'  warranta  under  1  and  2  Vict.,  c 
119,§25.  ^oBadd'KgofaWarraBi.  2i,  Ho 
must  communicate  to  the  party  the  import  of 
the  warrant;  and  if  the  officer  be  acting  be- 
yond his  ordinary  bounds,  he  must  show  the 
warrant  on  demand,  but  he  is  not  bound  to 
part  with  it.  3<{,  The  officer  has  no  authority 
to  break  open  doors,  unless  he  has  intimated 
to  those  within  the  purpose  of  his  errand ; 
and  after  that,  and  on  refusal  to  open,  he  may 
break  open  the  door,  and  take  the  party 
agunst  whom  the  warrant  is  directed,  or  the 
person  whom  he  has  probable  reasons  for 
believing  to  be  the  person  meant.  4A,  Hav- 
ing taken  the  person,  the  officer  cannot,  on 
his  own  authority,  commit  him  to  jait,  but 
must  take  him  before  a  magistrate,  to  be 
dealt  with  according  to  law ;  except  in  the 
case  where  the  warrant  contains  authority  te 
commit  tie  piano,  as  is  the  case  with  justiciary 
warranta,  under  which,  of  course,  the  officer 
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is  in  safety  to  commit  the  accused  to  prison 
at  once.  In  the  case  where  the  party  is 
brought  before  a  magistrate  for  examination, 
it  is  the  duty  of  the  magistrate — lit.  To  aee 
that  the  prisoner  is  in  a  fit  state  to  nnder^ 
an  examination ;  2d,  That  he  is  warned  of 
the  use  which  may  be  made  of  what  he  says  ; 
and,  Zd,  That  the  declaration  is  taken  domt 
in  writing  in  the  presence  of  credible  wit- 
nesses, who  will  sign  it  along  with  the  magis- 
trate and  the  prisoner,  in  order  that,  if  neces- 
sary, they  may  be  able,  at  the  trial,  to 
authenticate  it  and  to  swear  to  what  passed. 
When  the.  prisoner  cannot  or  will  not  ri^n 
his  declaration,  the  magistrate  may  sign  it 
instead  of  him. 

Unless  the  magistrate  see  reason  imme- 
diately to  release  the  prisoner,  his  next  step 
is  to  commence  an  inquiry,  or  preeegKUwn  as 
it  is  termed,  concerning  the  gronnds  of  suqit- 
cion,  in  which  he  will  take  the  declaratioDs 
of  such  persons  as  have  cause  of  knowledge  of 
the  offence,  and  the  prisoner's  participation  in 
it.  This  is  necessary,  not  only  in  order  that 
speedy  justice  may  be  done  to  the  aecnsed, 
but  also  for  the  information  of  the  public  pro> 
secutor,  so  as  to  enable  him  to  lay  his  charge 
properly.  While  the  precognition  is  going 
on,  the  magistrate  may,  if  necessary,  commit 
the  accused  te  prison  for  farther  examination, 
or  to  abide  the  result  of  the  precognition  ; 
and,  in  that  case,  the  prisoner  is  not  entiUed 
te  bail  under  the  act  1701,  c.  6,  although  it 
is  not  unusual  to  liberate  him  on  bail  at  thia 
stage  of  the  proceedings.  The  m^istrate 
must  proceed  with  the  precognition  without 
undue  delay,  otherwise  he  will  be  liable  at 
common  law  for  malversation  and  oppression. 
Witnesses  may  be  compelled  to  attend  the 

5 recognition  by  letters  of  first  and  seeond 
iligence;  and,  in  extreme  cases,  the  wit- 
nesses may  be  examined  upon  oath,  although 
that  is  not  nsual.  If  the  witnesses  refose  to 
attend  or  te  swear,  they  may  be  imprisoned. 
Neither  the  accused  nor  his  friends  are  en- 
titled te  be  present  at  the  precognition ;  aar 
can  they  insist  for  a  copy  or  for  ajperusal  of  the 
declaratioDi  of  the  witnesses.  The  precogni- 
tion mustbefinished  before  the  libel  is  executed, 
becanse,  after  the  execution  of  the  libel,  the 
process  has  commeuced,  and  all  intereourae 
with  the  witnesses  after  that  is  suspected 
and  "  utterly  forbidden."  In  whatever  wkj 
the  examinations  of  the  witnesses  at  the  pre- 
cognition are  teken,  whether  by  oath  or  simple 
declaration,  they  never  can  be  osed  in  any 
shape  against  the  witnesses,  who  may  inaist 
on  having  them  destroyed  before  they  give 
their  testimony  on  the  trial.  Articles  to  be 
founded  on  as  proring  the  crime,  ought  to  ba 
identified  at  the  precognition,  either  by  the 
subscription  of  the  judge  and  witnesses,  or  by 
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MM  other  mark,  and  »  reference  to  the  de- 
tlmtion  of  the  witneBes ;  and  such  articles 
Might  to  be  pnt  in  eafe  custody.  The  entire 
cblrge  of  conducting  precognitiona  is  now 
eamnitted  to  the  procurator-fiscal,  sheriff, 
jutieet  of  the  peace,  and  other  inferior  magis- 
tntea,  although,  formerly,  precognitioDs  were 
lometimes  condacted  b;  the  Lord  Advocate, 
in  presence  of  the  Lords  of  Justiciary.  See 
PKwjntwn.  The  precognition  bemg  con- 
dDd«d,  and  the  fact«  being  sncfa  as  t«  warrant 
•  wnunitment,  the  accused  is  then  committed 
hr  trial,  on  a  regular  written  warrant,  spe- 
d^ing  tiie  offence  for  which  he  is  committed, 
sod  proceeding  on  a  signed  information. 
With  ngard  to  the  form  of  a  warrant  of 
cuaniUnent,  and  the  steps  necessary  to  lie 
tsken  in  order  to  obtain  bail,  or  liberation 
rader  the  act  1701,  c.  6,  see  Commitment  /or 
TmL    Bail.     Libeniion. 

The  right  to  prceecute  for  a  crime  is  vested, 
bj  tbe  law  of  Scotland,  either  in  the  party 
injured,  or  in  tlie  Lord  Advocate,  who  la  the 
cnl; proucutor  for  the  public  interest;  the 
popular  actions  of  the  Roman  law  being 
unknown  in  our  practice.  A  criminal  prose- 
cntion  by  the  private  party  embraces  not  only 
tha  private  interest  and  damages,  but  the  full 
psiat  of  law.  But,  in  order  to  support  the 
prifste  intUmce,  the  party  must  be  able  to 
(hoK  some  substantial  and  peculiar  interest 
is  the  inue  of  the  trial,  not  a  mere  remote 
intarett  as  a  member  of  the  community,  or 
«nn  as  the  member  of  a  portion  or  class  of 
it,Thich  has  been  particularly  injured.  It 
dwe  not  appear  to  be  quite  fixed,  what  de- 
gret  of  relationship  to  an  injured  party  en- 
titles a  private  party  to  prosecute  ;  but  per- 
h^  the  right  is  vested  in  the  next  of  kin, 
however  remote  in  degree ;  Bume,  vol.  ii.,  p. 
1S4.  But,  in  the  Court  of  Justiciary^  every 
libel  at  the  private  instance  must  be  raised 
with  concourse  of  the  Lord  Advocate ;  see 
The  Lord  Advocate  is  the  public 
r,  who  insists  in  the  Sovereign's  name, 
sod  for  hit  (or  her)  Utyesty's  interest,  in  the 
•iMution  of  the  law ;  and  he  is  vested  with 
10  nneontroUed  right  to  exercise  his  discre- 
tion, either  in  commenciDg  or  in  following 
forth  a  trial ;  and,  at  any  time  in  the  course 
of  it,  either  before  or  even  after  the  return 
of  the  verdict  ofthe  jury,  hemay,  in  the  case 
of  a  capital  offence,  reetjict  the  libel  to  an 
vbitnry  punishment.    See  Admxatt,  Lord. 

The  trial  of  an  accused  party  proceeds 
before  the  Court  of  Justiciary,  either  on  tn- 
Udmemt  or  on  crimttuU  tetlen.  The  process 
bj  indictment  is  the  exclusive  privilege  of  the 
IJord  Advocate,  in  whose  name,  as  public 
praaeeutor,  it  proceeds.  Criminal  letters  re- 
Kuble  a  nimmoDS  in  a  civil  action ;  tbey 
proceed  in  the  Sovereign's  name,  and,  like  the 
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summons,  they  are  addreesed  to  messengers, 
and  other  execotors  of  the  law,  who  are  com- 
manded to  cite  the  accused.  See  Indictment. 
Criminal  Letter*.  The  form  of  indictment 
is  commonly  used  where  tbe  accused  is  in 
prison  i  and  that  of  criminal  letters  where 
he  is  at  large,  either  On  bail  or  otherwise, 
althougb  there  is  no  invariable  role  on  that 
subject.  The  indictment  or  criminal  letters 
mast  be  executed  against  the  accused  by  a 
messenger-at-arms,  or  by  a  macer  of  the  Court 
of  Justiciary,  or  other  officer  properly  autho- 
rized, who  must  serve  the  party  with  a  copy 
of  the  libel,  with  a  notice  attached,  requir- 
ing him  to  appear  on  a  day  certain  to  take 
histrial.  Send  Oeo.IV.,ii.^,^36,aK^.,  and 
Schedulei  Ihereto  annexed;  see  also  11  and  12 
Vict.,  c.  79,  §  6.  The  accused  must,  at  the 
same  time,  he  served  with  a  list  of  the  wit- 
nesses who  are  to  be  examined  against  him, 
and  of  the  whole  asaiEe  of  forty-five,  out  of 
which  the  jury  is  to  be  selected.  If  tbe  ac- 
cused cannot  be  found,  he  must  be  cited  in  the 
same  form  at  his  dwelling-place,  and  at  the 
market-cross  of  the  head  burgh  of  the  county 
in  which  he  resides.  When  he  is  abroad,  an 
edictal  citation  of  sixty  days  at  the  market- 
cross  of  Edinburgh,  and  the  pier  and  shore  of 
Leith,  is  necessary.  The  diet  to  which  he  is 
cited  in  a  criminal  process  is  peremptory. 
See  CMing  of  Diet,  And,  on  the  day  fixed, 
the  accused  and  the  prosecutor,  whether  publio 
or  private,  must  appear  in  the  Court,  the  Lord 
Advocate  having  the  privilege  of  appearing  by 
his  deputies ;  but  the  personal  presence  of  the 
private  party,  whore  he  is  the  prosecutor, 
being  ipdiBpenaable.  The  accused  must  also 
be  present,  otherwise  the  trial  cannot  proceed  ; 
and,  if  he  is  wilfully  absent,  sentence  of  fagi- 
tation  will  be  pronounced.  See  /VjribttMn. 
When  both  parties  are  present,  and  tbe  trial 
is  not  adjourned,  the  Court,  upon  the  prose- 
eater's  application,  and  on  cause  shown,  may 
desert  the  diet  pro  loco  et  tempore ;  after  which 
the  accused  may  be  served  with  a  new  libel; 
or  the  prosecutor  may  desert  the  diet  tim- 
pUciter,  which  puts  an  end  to  all  farther  pro- 
secution for  the  same  offence  ;  Bume,  ii,  275, 
et  teq.  When  both  parties  are  present  at  the 
calling  of  the  diet,  and  there  is  no  desertion, 
this  is  the  proper  time,  tn  limine  of  the  pro- 
cess, to  state  all  objections  to  tbe  execution 
of  the  citation  of  the  party.  The  panel  is 
also  then  called  on  to  state  any  objection  to 
relevancy  of  the  libel,  and  the  relevancy, 
whether  objected  to  or  not,  is  disposed  of  before 
he  is  called  on  to  plead.  When  the  libel  is 
found  relevant,  the  same  is  read,  unless  tbe 
reading  is  dispensed  with  (which  is  always 
held  to  be  done  in  practice  unless  the  contrary 
is  stated) ;  the  panel  is  called  upon  to  plead 
guilty  or  not  guilty  ;  and  his  plea  is  entei'ed 
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on  the  record  ;  if  he  plead  guilty,  the  Court 
passes  seDteoce,  and  if  not  guilty,  the  Court 
remits  him  and  the  libel  to  an  assize;  11  and 
12  FicL,  c.  79,  5  9,  altering  9  Geo.  III.,  c. 
19,  §  12.  Objections  to  relevancy  are  dis- 
posed of  after  a  viva  voce  debate,  either  by 
immediate  decision,  or  by  an  order  for  far- 
ther pleadings  in  the  shape  of  printed  infor- 
mationi,  id  which  latter  case  the  trial  is  ad- 
journed. Bven  where  the  accused  pleaded 
guilty,  it  was  formerly  the  practice  to  em- 
panel a  jury,  before  whom,  if  he  repeated 
his  plea,  he  was  found  guilty  by  the  jury  on 
his  own  confession  ;  bat,  by  9  Qeo.  IV.,  c, 
29,  §  14,  the  necessity  of  empauelliDg  a  jury, 
where  the  accused  pleads  guilty,  is  dispensed 
with.  Where,  iu  addition  to  the  general 
plea  of  Dot  guilty,  the  accused  means  t«  insist 
on  some  special  defence,  he  must,  at  this  stage 
of  the  proceedings,  either  by  himself  or  his 
counsel,  state  generally  the  nature  of  the 
course  of  defence  he  means  to  adopt.  By  20 
Geo.  II.,  c.  43,  it  is  required,  that,  in[such  a 
case,  the  accused  shall,  on  the  day  before 
his  trial,  lodge  with  the  clerk  of  Court  a  writ- 
ten statement  or  defence,  signed  by  himself 
or  his  couusel,  of  the  f^ta  he  alleges,  and  the 
beads  of  the  objections  or  defences  he  means 
to  maintain ;  and,  where  such  a  defence  is 
not  lodged,  it  would  seem  that  the  prosecu- 
tor, on  the  day  of  trial,  may  at  least  insist 
on  having  an  outline  of  the  course  of  defence ; 
and,  accordingly,  in  all  cases  where  such  spe- 
cial defence  is  pleaded,  it  is  usual  either  to 
lodge  defences,  or  to  explain  the  nature  of  the 
defence  in  the  outset  of  the  trial.  A  list  of  an^ 
exculpatory  witnesses  tnnst  also  be  lodged  the 
day  b«fore  trial.  When  the  libel  is  remitted 
to  an  assize,  a  jury  of  flfWu  persons  from  the 
assize  of  forty-five  is  ballotted  for ;  the  pro- 
secutor and  the  accused  baring  each  of  them 
five  peremptory  challenges  and  an  unlimited 
nnmber  of  challenges  upon  cause  shown ;  6 
Geo.  IV.,  c,  22.  As  to  the  mode  of  citing 
the  jury,  see  Jury.  The  jury  are  then  sworn 
in,  and  the  trial  proceeds, — the  prosecutor, 
in  the_^r«l  place,  leading  evidence  in  support 
of  the  libel,  after  which  the  exculpatory  evi- 
dence is  adduced.  After  the  proof  on  both 
sides  has  been  concluded,  the  counsel  for  the 
parties  address  the  jury,  on  the  import  of  the 
evidence,  the  counsel  for  the  accused,  except 
in  cases  of  treason,  having  the  last  word ;  Re- 
guktions,  1672,  No.  10.  The  presidiug  judge 
then  sums  up  the  evidence,  and  states  the  law 
to  the  jury.  The  jury  need  not  be  unanimous 
in  their  verdict ;  and,  in  cose  of  difference, 
the  majority  decide.  Formerly,  no  verdict 
of  a  jury  was  good  if  made  up  in  open  court; 
hot,  by  54  Geo,  III.,  c.  67,  the  Court  of  Jus- 
ticiary and  Circuit-courts  were  authorized  to 
receive  verdicts  from  the  jury,  by  the  mouth 
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of  their  chancellor,  on  a  consultation  in  tbA 
jury-box,  provided  the  whole  jurymen  weie 
agreed  in  their  verdict ;  and,  even  when  the 
jiir;  had  retired,  the  Court  was  authorised, 
by  the  same  statut«,  to  receive  mva  wxe  ver- 
dicts, provided  the  jury  were  all  agreed  in 
the  verdict,  and  that  the  judges  were  then 
sitting  in  Court.  And  now,  by  6  Qeo.  IV,,  c. 
22,  §  20,  all  verdicts  in  the  High  Court  of 
Justiciary,  or  the  Circuit-court,  or  in  inferior 
courts,  whether  the  jury  are  uaanimous  or 
not,  and  whether  on  a  consultation  in  the 
jury-box,  or  after  having  retired,  may  be  re- 
turned by  the  mouth  of  the  chancellor  of  the 
jury,  unless  the  Court  has  directed  a  written 
verdict  to  be  returned.  But  where  the  jury 
is  not  unanimous,  the  chancellor  must  an- 
nounce the  fact  in  order  that  it  may  be  en- 
tered on  the  record  ;  and  when,  in  such  cases, 
a  jury  is  inclosed,  the  jury  is  not  allowed  to 
separate,  or  to  hold  communication  with  other 
persons,  until  their  verdict  has  been  retamed 
in  their  presence  by  their  chancellor.  The 
verdict  must  be  returned  to  the  Court  in  pre- 
sence of  the  accused  and  of  the  whole  jury. 
The  verdict,  when  in  writing,  is  authenticated 
by  the  subscriptions  of  the  chancellor  and 
clerk  of  the  jury,  and  accompanied  with  a  list 
of  the  names  of  the  jurors,  and  a  state  of  the 
vote  of  each  individual,  "  whether  condemn- 
ing or  assoilzieing;"  Regviationt,  1672,  Ko. 
9.  See  Verdict,  If  the  verdict  be  not  gvS^, 
or  nol  proven,  or  in  any  other  way  amount  to 
an  absolvitor  of  the  crime  libelled,  the  aecnaed 
is  immediately  dismissed  from  the  bar.  If 
tbe  verdict  be  condemnatory,  the  prosecutor 
then  moves  the  Court  to  apply  it.  If  there 
be  no  pleas  stated  by  the  accused  in  arrest  of 
judgment,  it  was  formerly  the  practice  for 
sentence  to  be  pronounced  by  the  presiding 
judge,  and  afterwards  read  out  by  the  clork. 
from  the  record,  and  subscribed  by  all  the 
judges  present.  Now,  however,  this  is  only 
necessary  in  cases  of  capital  sentence.  In  aU 
other  cases,  all  that  is  now  required  is  a  short 
entry  of  the  sentence  in  the  record,  signed  by 
the  clerk,  but  not  hy  the  judge,  and  not  read 
out  hy  the  clerk ;  11  afwi  13  Viet.,  c.  79,  | 
10  ;  AaiAct  of  Adjounusl,  1  Aug.  1849,  §  6. 
In  Scotland,  a  sentence  importing  capit&l 
punishment  cannot  be  carried  into  execution 
within  less  than  fifteen,  or  more  than  twenty- 
one  days  after  its  date,  if  pronounced  to  the 
southward  of  the  Forth,  or  within  less  th&a 
twonty,  or  more  than  twenty-seven  days,  if  to 
the  north  of  that  river.  Inferior  corporal 
punishments  may  be  carried  into  execution 
after  the  lapse  of  eight  or  twelve  days  froiB 
the  passing  of  the  sentence,  according  as  it  is 
pronounced  on  the  south  or  north  ot  tire 
Forth;  ll(?«o.  /.,  c.  26, and  SOec.lL.t.  38; 
1  Will.  IV.,  t.  37,  §  2.    See  Ezetutim  rf  Sm- 
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I  Ima.  And  the  Court  of  Justiciary  hu  a 
pnrer  to  ioterfere  in  altering  the  day  for  the 
uecDtion  of  untenceBi  when  particular  cir- 
cnnHtBDcra  render  such  an  iaterference  ne- 
tessary ;  ffime,  toI.  ii.  p.  473.  The  senten- 
I  MS  of  the  Court  of  Justiciary  are  not  subject 
lo  review,  or  to  appeal  to  the  House  of  Lords  ; 
lad,  uuless  the  royal  mercy  be  interposed, 
exeection  will  follow  in  tenna  of  the  Bentenco ; 
Same,  voL  ii,  p,  504.     See  Pardon. 

The  account  of  criminal  process,  which  hag 
nor  been  given,  has  reference  to  proceedings 
in  the  High  Court  of  Justiciary  at  Edin- 
burgh, and  in  the  circuits  of  that  Court,  where 
the  forms  of  process  are  almost  precisely  si- 
milar. SwCireuitCourtofJiistieiari/.  The 
dieriff  also  has  a  very  eitensive  criminal  ju- 
riidietion,  extending  to  the  trial  of  many  of 
the  higher  crimes  by  means  of  a  jury,  and 
entitling  him  to  convict  summarily  without 
the  intervention  of  a  jury,  in  minor  offences ; 
the  privile^  of  summary  conviction  being  a 
branch  of  the  crimiual  jurisdiction  of  the 
dieriff,  which  he  shares  with  justices  of  the 
peace  and  the  magistrates  of  royal  burghs. 
As  to  the  form  of  procedure  before  the  sheiiff 
onder  crimiual  libel,  see  16  and  17  Vict.,  c 
80,  J  33,  el  geq.  With  regard  to  those  infe- 
rior jurisdictions,  it  may  be  observed  in  ge- 
.  neral,  that,  where  eipress  statute  does  not  in- 
terfere, the  criminal  proceedings  in  all  of 
them  are  subject  to  the  review  of  the  High 
Court  of  Justiciary.  See  Sheriff.  Justice  of 
Peace.  Review.  Bill  of  Adweation.  Bill  of 
SttpeniioK.    Cirtml  Covrt.   Proewator-Fiseal. 

The  Court  of  Session,  partly  by  usage  and 
partly  by  statute,  may  take  cognizance  of  the 
crimes  of  forgery,  perjury,  deforcement,  frau- 
dnlent bankruptcy, contempts, Sec.  ThisConrt 
tries  and  punishes  those  offences  without  the 
isterventionofajory;  anditsseutencesarenot 
tDbject  to  review  in  the  Court  of  Justiciary  ; 
Bime,  vol.  ii.  p.  509.  Bnt  the  criminal  juris- 
diction of  the  Court  of  Session  is  never  exer- 
ciced,  unless  where  the  offence  has  been  com- 
niitted  or  discovered  in  the  course  of  proceed- 
ings in  a  civilaction  before  it;  andfOvenin  that 
taie,  the  practice  now  is  to  remit  the  criminal 
part  of  the  case  to  the  Court  of  Justiciary. 
See  Court  of  Setiion.     Contempt  of  Court. 

Criminal  Letters.  In  the  preceding  article 
it  has  been  stated  that  a  criminal  process  may 
be  brought  into  the  Conrt  of  Justiciary  either 
hy  criminal  letters,  or  by  indictment.  In 
form,  criminal  letters  resemble  a 
an  ordinary  civil  action.  They 
Sovereign's  name,  state  the  charge  laid  against 
the  accused,  and  the  coQclusions  founded  on 
the  charge,  and  they  conclude  with  the  royal 
tcill,  eommandiug  the  officers  of  the  law  to 
tummon  the  accused  party  to  appear  on  a  day 
uamed,  and  find  caution  to  underlie  the  law. 


CRO 


237 


They  also  contain  a  warrant  for  citing  the 
witnesses  and  the  jury,  according  to  correct 
lists  which  accompany  the  criminal  letters. 
These  letters  pass  the  signet  of  the  Court  of 
Justiciary,  on  a  bill  presented  to  the  Court,  in 
which  the  tenor  of  the  criminal  letters  is  en- 
grossed at  targe.  The  bill  is  signed  by  the 
Lord  Advocate,  or  some  of  his  deputies,  when 
he  is  the  sole  prosecutor ;  and,  when  the  pro- 
secution is  at  the  instance  of  a  private  party, 
the  bill  must  be  signed  by  the  party,  with  Iho 
Lord  Advocate's  concourse.  A  deliverance 
on  the  bill,  signed  formerly  by  one  of  the  Jus- 
ticiary Judges,  now  by  one  of  the  clerks  of 
court  (11  and  12  Viet.,  c.  79,  §  3),  authorizes 
the  criminal  letters  to  bexaised,  and  is  the 
warrant  for  their  passing  the  signet  of  the 
Court;  Hume,  vol.  ii.  p.  154.  The  record 
copy  of  the  lettera  may  now  be  printed  in 
whole  or  in  part ;  §  1  ?/'  said  tlat.  As  to  the 
form  of  executingcriminal  letters,  see  CViininoI 
Prostcwtum.     See  also  Goncoarte.     Indietm^nt. 

Criminal  ConTersation ;  is  the  technical 
term,  in  questions  of  divorce,  applied  to  the 
criminal  intercourse  of  the  party  charged  with 
incontinence.     See  Divorce. 

Cro;  in  the  Scotch  acts  of  Parliament, 
signifies  the  satisfaction  orassythment  for  the 
slaughter  of  a  man.     Skene,  h.  t. 

Croft ;  in  Kugland,  a  little  close  adjoining 
to  a  dwell ing'house,  and  inclosed  for  pasture, 
or  arable,  or  any  particular  use.  Tomiins' 
Diet,  h.  t. 

Crop.  The  landlord  has  a  hypothec  over 
the  crop,  for  the  rent  of  the  year  of  which  it 
is  the  crop ;  and  so  long  as  that  crop  remains 
in  the  tenant's  possession,  the  right  continues 
in  force.  The  landlord,  under  his  right  of 
hypothec,  cannot  sequestrate  the  crop  of  any 
one  year,  in  security  or  payment  of  the  rent 
of  a  preceding  or  following  year,  although,  of 
course,  the  crop  on  the  ground,  like  any  other 
moveable  property  belonging  to  the  tenant, 
although  it  may  not  be  hypothecated,  may  be 
open  to  the  diligence  of  poinding  at  the  in- 
stance of  the  landlord,  as  an  ordinary  creditor. 
3eW»  Prine.  §  1239 ;  BeU  on  Leoiet,  i.  362, 
et  seq.  430,  499,  613  ;  ii.  25  ;  Sunlet's  Land- 
lord and  Tenant,  ii,  370.  See  Hypothec. 
Cttrrenfe  lermino.     Waygoing  Crop.    Fvmitwe. 

Cropping.  An  important  clause,  termed 
the  claute  of  managemtnt,  is  now  generally  in- 
serted in  leases,  pro viding,'among  other  things, 
for  the  rotation  of  crops,  and  prohibiting  the 
taking  of  certain  crops  in  succession.  It  varies 
according  to  the  soil,  climate,  and  other  cir- 
cumstances of  the  farm.  But,  even  in  the 
absence  of  such  a  clause,  there  is  an  implied 
obligation  on  the  tenant  to  cultivate  accord- 
ing to  the  roles  of  good  husbandry ;  and,  by 
the  oommon  law,  a  tenant  is  restrained  fVom 
deteriorating  a   farm    by   mis-labouring  or 
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over-l&bonring  it.  It  is  generally  provided, 
that  vhite  corn-crops  (*■«■>  crops  vrbicb  Me 
allowed  to  ripea)  shall  Dever  be  taken  from 
the  same  land  in  iinniediate  succession  ;  and 
that  a  certain  proportion  shall  be  under  tur- 
nips, or  plain  follow,  every  year,  and  ¥e  sown 
to  grass,  with  the  Srst  corn-crop  after  turnips 
or  fallow.  This  clause  is  usually  enforced  by 
additional  rents  or  penalties  in  case  of  contra- 
vention ;  as  to  which  the  general  rule  is,  that 
the  teaant  is  not  entitled  to  pay  the  penal 
rent,  and  thereupon  to  mis-crop.  Bell  on 
Leoitt,  i.  246 ;  ii.  161 ;  Hwita'i  Landlord 
and  Tenant,  i.  369 ;  ii.  461.      See  FenaUs- 

Crou  Bills.    See  Aceamnodation  BiUt. 

Crown  Charter.  ^AhGharttrfTtrnthtOrewn. 

Crown  Sebti.  By  the  Bnglish  taw,  debts 
due  to  the  Crown  have  a  preference  over  all 
other  debts  affecting  the  personal  estate ;  and 
as  long,  therefore,  as  the  property  remains  in 
the  debtor,  the  Crown's  execution  excludes 
that  of  a  subject.  The  act  33  Henry  VIII., 
G.  39,  gives  this  preference  in  every  cose  where 
the  other  creditors  have  not  obtained  j«dg- 
fnent  for  their  debts  before  the  commencement 
of  the  Crown's  proceee  ;  and  the  Act  6  Anne, 
c.  26,  which  established  the  Court  of  Exche- 
qtier  in  Scotland  on  the  model  of  the  Euglbh 
Court  of  Bxchequer,  introdnoed  the  English 
revenue  taws,  and  provided  that  the  same 
forms  of  process  for  the  recovery  of  Crown 
debts  should  be  followed  in  both  countries. 
But  this  statute  excepted  heritable  property 
in  Scotland,  as  to  which  the  Scotch  law  is  left 
on  its  former  footing,  according  to  which,  in 
competitions  between  the  diligence  of  the 
Crown  and  the  diligence  of  a  subject,  the  pre- 
ference is  determined  by  the  same  rules  which 
regulate  competitions  Iwtween  subject  and 
subinrt.  Hence,  the  Crown  will  be  altogether 
excluded  fi-om  ranking  on  the  heritable  estate, 
unless  the  proper  diligence  of  the  lair  of  Scot- 
land for  attaching  that  estate  has  been  used ; 
and  where  the  Crown  has  used  such  diligence, 
the  ordinary  rules  of  rankingwill  apply.  In 
competitions  between  the  Crown  and  a  land- 
lord under  bis  right  of  hypothec,  it  seems  to 
be  settled — l«t.  That  the  general  right  of  the 
landlord,  although  preferable  to  the  diligence 
of  subjects,  is  not  available  against  the  Crown  ; 
and,  2iU^/,  That  even  after  sequestration  of 
the  effects  by  the  landlord,  and  a  warning  to 
sell,  there  is  no  pledge  thereby  constituted  in 
favour  of  the  landlord ;  and  the  Crown  will 
be  preferable,  if  its  claim  be  made  before  the 
sale  of  the  effects  is  reported,  and  the  land- 
lord's process  finally  closed ;  until  which  time 
there  is  not  a  "judgment,"  in  the  sense  of  the 
English  law.  But,  iu  order  to  secure  the 
Crown's  preference  over  the  moveable  estate 
of  the  debtor,  it  is  necessary,  under  the  statute 
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of  Henry  VIII.,  that  the  Crown's  procoa 
shall  have  commenced  before  jwtgvtent  has 
been  given  in  favour  of  the  competing  cre- 
ditor; and,  in  interpreting  the  term  j'wI^imnJ, 
as  used  in  that  statute,  it  is  held  in  SootUnd 
to  signify  a  final  order  of  execution,  which 
requires  no  farther  judicial  interference  to 
render  it  complete ;  Rebertton  v.  Jardine, 
6th  July  1602,  Jfor.  p.  7891.  Mercantile 
sequestration,  under  the  Bankrupt  Act,  has 
no  effect  against  the  Crown's  claims;  and 
consequently,  a  discharge  under  that  statute 
is  not  effectual  against  the  Crown.  But 
where,  ou  bankruptcy,  a  writ  of  extent  is  an- 
ticipated, it  has  been  suggested,  as  an  expe- 
dient to  defeat  the  Crown'sdiligence,  that  the 
Court  of  Session  should,  on  application,  pro- 
nounce an  adjudication  of  the  estate  and  effects 
in  favour  of  the  sheriff-clerk,  with  an  order 
on  the  bankrupt  to  assign  the  effects ;  and 
such  an  adjudication,  followed  by  a  trans* 
ference  of  the  possession,  it  has  been  thought, 
might  defeat  the  Crown's  preference,  without 
being  exposed  to  any  legal  objection,  as  being 
a  mere  device  to  accomplish  this  purpose. 
The  sanctuary  of  Uolyroodhouse  affords  no 
protection  to  the  King's  debtor.  Er*k.  B.  iv. 
tit.  3,  §  25 !  BelPt  Coa.  ii.  356,  453,  672  ; 
"  "  on  Leates,  i.  404,  et  ttq.  As  to  the  man- 
in  which  Crown  debts  are  made  effectu&l, 
see  Extent,  Mor^t  Notes  to  Stair,  p.  Ixxxv.  ; 
Bell's  Prine.  §  1241, 1247,  2291,  et  teq.  Sm 
Bxtmtt.     Exchequer. 

Crown  A^eat  The  agent  or  solicitor 
who,  under  tbe  Lord  Advocate,  takes  chai^ 
of  criminal  proceedings,  is  usually  called  the 
Crown  agent.  This  functionary  receives  from 
the  procurators-fiscal  in  tbe  different  counties 
tbe  precognitions  taken  when  crimes  have 
been  committed;  lays  these  precognitions  be- 
fore the  Crown  lawyers,  that  they  may  deter- 
mine whether  the  evidence  is  sufficient  to 
warrant  a  prosecution ;  expedes  indictments  or 
criminal  letters ;  sod,  in  general,  discharges 
the  various  duties  of  agent,  in  prepariug 
for  and  conducting  criminal  trials  before  tbe 
High  Court  of  Justiciary.  The  appointment 
to  this  agency  is  with  the  Lord  Advocate  for 
the  time,  and  the  office  is  not  held  ad  vitam 
out  cvlpam.     See  Criminal  Protectttioti. 

Crown  '^'■°'"'^'  The  annexed  property  of 
the  Crown  cannot  be  alienated  uulen  onder 
certain  statutory  limitations.  See  Janeza- 
tion.  The  Crown's  right  is  complete  witboot 
sasine ;  and  hence,  when  lands  holden  of  the 
Crown  fall  to  the  Crown  by  forfeiture,  thej 
are  eo  ipso  consolidated  with  the  superiority. 
But  when  the  Sovereign  succeeds  in  a  feudal 
right  to  any  of  his  subjects,  he  must  be  served 
heir  in  special  to  tbe  deceased — a  service 
which,  after  being  retoured,  establishes  of  it- 
self a  perfect  right  in  the  Sovereign.     Tli« 
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CoHmoMoaera  of  Wooda  and  Forwte  have 
tbe  ■dBiaUtratton  of  the  Grown  lands.  With 
r^ard  to  the  liability  of  Crown  lands  to 
public  taxes,  it  is  held  that  the  original  an- 
naied  property  of  the  Crown  is  exempt,  unless 
when  beld  as  a  beneficiary  possession  hy  a 
rabject;  that  property  of  the  Church  annexed 
in  1587  is  liable  to  such  taxes  as  the  clergy 
vire  liable  to  pay ;  and  that  property  ao- 
qnired  by  the  Crown  is  liable  as  if  it  still 
ramained  in  the  hands  of  a  subject,  but  ex- 
smpt  in  so  far  as  it  has  been  increased  in  value 
by  meliorations  for  the  public  service.  Srsk. 
B.  ii.  tit.  3,  §  14  ond  44 ;  BeWt  Frine.  §§ 
667  to  673,  1145,  and  authorittn  then  cited; 
HMta'M  Landiord  and  Ttnant,  i.  113.     See 

Crown,  Pleu  o£  The  crimes  of  mnrder, 
robbery,  rape,  and  wUful  fire>raising,  accord- 
ing to  our  ancient  practice,  were  cognizable 
bj  the  jnatice  and  his  depnties  onW,  and  are 
DO*  eogniaabla  by  tho  Coort  of  Jiuticiary  ; 
hence  th^  are  called  the  four  pleas  of  Uie 
Crown.  Bnt,  even  by  oar  aooient  law,  the 
jwitdietian  of  the  sheriff  in  regard  to  the 
oiiDtB  of  murder  and  robbery  interfered  to  a 
certain  extent  with  the  exctosive  jurisdiction 
of  the  Court  of  Justiciary  in  the  trial  of  thoee 
crtntw.     Hvmu  ii.  59.     See  Sierif. 

fouivM  and  Zairet ;  a  contrivance  used  in 
nlmon  fishiogs.  They  consist  of  an  inclosure 
n«de  in  a  river  by  stakes  or  hecks,  so  as  to 
•Uow  the  young  sumon  or  fry  to  pass  throngh, 
iDd  tnly  to  confine  the  larger  fish.  There  is 
sn  entry  into  the  omive ;  but  the  salman, 
bsving  once  entered,  are  confined  there,  and 
sre  thus  easily  caught  by  tho  fishers.  The 
width  of  the  hecks  is  regnlated  by  several  old 
■tatntes ;  and  there  must  be  what  is  called 
the  Saturday's  slop ;  i.e.,  the  hecks  must  be 
drawn  Dp  the  height  of  an'  ell  from  the  bottom 
of  the  river  from  Saturday  evening  at  sun-set 
nnUl  Honda;  morning  at  aun-rise.  This 
Bode  of  fishing  is  prohibitAd  in  that  part  of  a 
rirar  where  the  sea  ebbe  and  fiows.  The 
•tstntesarfr— 1424,c.ll;1477,c.73;  1489, 
e.  15;  1581,  clll;  1686, c. 20;  and  the  oldest 
of  thoM  statutes  refen  to  preceding  regnla- 
tioDi  on  the  same  subject.  Stair,  B.  ii.  tit.  3, 
\  70 :  Ertk.  B.  ii  tit.  6,  S  16  ;  Boni.  vol  i. 
p. 574  ;  B^t  PntU!.'§  1116  ;  HmUt't  Ltmd- 
Urd  imd  Tatant,  i.  271 ;  WaUoft'i  Stat,  law, 
MM  Fithery.  See  the  existing  statutory  re- 
flations, voce  rSalflwn  Fis&tm.     Stale.  Nets. 

CiguMt  Solum,  ^uestUiqiLeadCiBliiiB; 
a  Roiaan  law  maxim,  importingthe  unlimited 
height  to  which  the  right  of  property  reaches, 
ooleH  retrained  by  a  servitude  oUt'tu  non 
t«iiadi,  or,  within  burgh,  by  the  regulations 
of  police.  It  is  because  letting  the  eavesdrop 
fall  upon  a  neighbouring  proprietor's  ground 
woold  be  an  infriDgement  of  this  principle. 
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that  the  liberty  to  do  so  requirea  the  consti- 
tution of  the  special  aervitude  of  lUUicide. 
Erik.  B.  ii.  t.  9,  $  9.  See  Alliut  turn  toUendi. 
StiUidde.    Edinburgh. 

C^joi  eat  Commodum,  ^ob  Debet  eue 
lacommoduiii ;  a  Roman  law  maxim,  import- 
ing that  the  person  who  reaps  the  advantages 
ought  also  to  be  subjected  to  the  disadvan- 
tages of  any  1e^  rule.  Kama'  E^uify,  188, 
210. 

Cttina  eft  San,  ^oi  eat  Ordinare;  a 
Koman  law  maxim,  importing  that  the  bo- 
stower  of  certain  gifts  has  a  right  to  regulate 
the  disposal  of  tbem.  Thus,  in  England,  the 
founder,  bis  heirs  or  aaaignees,  are  the  visitore 
of  a  lay  corporation,  whether  civil  or  eleemo- 
synarr.     Bta<^tone,  B.  i.  c.  IS. 

Citlpa  Lata,  Lmit,  et  Leoittima.  These  are 
the  terms  by  which,  in  the  Roman  law,  the 
three  degrees  of  negligence  or  omission  were 
distinguished.  Cv^  lata  is  gross  or  supine 
carelessnem  or  omission,  which  the  law  con- 
Btmes  into  dole.  Cuipa  lem  is  that  degree  of 
negligence  which  a  person  attentive  to  bis 
own  affiiirs  may  be  supposed  to  fall  into ;  and 
Ou/pa  levisiirm  is  that  slighter  degree  of  ne- 
glect which  may  be  fallen  into  by  a  man  who 
manages  his  aifairs  with  consummate  pru- 
dence. Where  a  contract  is  entered  into  for 
the  mutual  benefit  of  the  contracting  parties, 
each  party  is  bound  to  exercise  the  middle 
degree  of  diligence,  the  nedect  of  which  is 
called  euipa  UiHt,  or  euipa.  Where  only  one 
party  is  benefited  by  the  contract,  as  in  com- 
modate, the  party  benefited  is  bound  to  exer- 
cise the  utmost  degree  of  diligence  in  regard 
to  the  subject  of  the  contract,  the  neglect  of 
which  is  called  culpa  levii»ima  ;  while  the  other 
party,  who  has  no  benefit  by  the  contract,  is 
accountable  only  for  gross  omissions,  amouut- 
ingto.doleorcwpa  lata.  Where  the  contract 
implies  exuberant  trust,  as  deposit,  the  de- 
poBitaiy  will  be  accounted  guilty  of  dole  if  he 
bestows  less  care  on  the  subject  than  he  is 
known  to  bestow  on  his  own  affairs,  even  al< 
though  the  diligence  be  bas  artually  employed 
be  as  exact  as  a  man  of  ordinary  prudence 
would  have  used.  The  equitable  rules  of  the 
Roman  law  on  this  subject  have  been  adopted 
in  the  law  of  Scotland ;  Erik.  B.  iii.  tit.  I, 
§  21 ;  Bank.  vol.  i.  p.  469.  In  the  criminal 
law, etUpa lata eqniparaUirdolti.  Henceajudge, 
for  example,  who  condemns  a  man  to  death 
through  groa  and  inexcusable  ignorance  of 
the  law,  will  be  held  guilty  of  murder.  Stair, 
B.  i.  tit.  11,  §  9  ;  tit.  13,  §  2 ;  Mor^s  Notet, 
p.  Ixxi.  et  teq.,  Ixxxv.  «t  tcq.,  xcv.  etteq.;  BelVa 
Com.  vol.  i.  p.  453,  5th  edit ;  Belt's  Princ. 
5  233 ;  Bell's  lUutt.  §  234  ;  Bume,  vol.  i.  p. 
26.     See  Diligence. 

Culpable  Homicide ;  is  chargeable  in  four 
different  cases : — I,  When  death  has  taktru 
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place  throDgh  the  panel's  want  of  caution ; 
2,  When  the  panel  has  committed  slaughter 
while  prosecuting  an  illegal  act ;  3,  When 
the  panel  had  intent  to  do  some  bodily  harm, 
from  which  it  was  not  probable  that  death 
would  follow;  and,  4,  Whea  the  killer  was 
actuated  by  a  mortal  purpose,  arising,  not 
from  hatred  to  the  deceased,  but  from  sudden 
resentmout  for  high  and  real  injuriea  sus- 
tained, accompanied  by  such  terror  and  per- 
turbation of  spirits  as,  in  a  certain  sense, 
deprived  bim  of  the  use  of  reason.  The 
punishment  of  culpable  homicide  is  arbitrary, 
varying  from  imprisonment  for  a  few  weeks 
to  transportation  for  life.  Scourging  was,  in 
a  few  instances,  formerly  added.  Hume,  i. 
191-3,  233-52;  Alison,  92,  et  te^.;  Buntett, 
6,  14;  Sjme,  255,  321  ;  Steele,  76. 

Ctllpnt;  is  an  English  law  term,  signifying 
a  prisoner  accused  for  trial ;  Tomiins'  Diet. 

Colraoli ;  is  defloed  by  Skene,  a  hacS^rgh 
or  cautioner,  for  the  appearance  of  a  party 
who  has  been  repledged  from  one  Court  to  an- 
other; the  eviriuh  being  answerable  in  the 
event  of  wroneTul  repledging;  Skene,  h.  t. 

Comnlo  Vuaation,  See  Tdadt.  Vaiua- 
tim. 

Commigharea ;  rabbit  warrens.  See  Rab- 
bits. 

Curatory.  To  persons  who  of  tbemseWes 
are  incapable  of  managing  their  affairs,  the 
law  affords  the  means  of  doing  so  by  the  ap- 
pointment of  curators.  The  powers  and  duties 
of  carators  differ  according  to  the  nature  of 
their  ^pointment,  and  the  condition  of  'the 
Mrties  to  whom  their  curatory  extends. 
Their  several  denominations  may  be  classed 
under  these  heads, — 1.  Curator  to  a  minor. 
2.  Curator  to  an  idiot.  3.  Curator  bonis. 
4,  Curator  ad  litem. 

1.  Curator  to  a  minor.  A  minor,  until  he 
arrives  at  the  age  of  puberty,  has  no  ptrto^a 
ttandi  iajttdicio;  and,  therefore,  during  bis 
pupillarity,  both  his  person  and  his  property 
ore  placed  under  the  guardianship  of  tutors. 
See  Pupil,  also  Tutor.  At  the  age  of  pu- 
berty, which  in  males  is  fourteen,  and  in  fe- 
males  twelve  years,  a  minor,  although  he 
becomes  invested  with  eertain  powers  in  the 
management  of  his  own  affaire,  is  still  held  to 
be  a  proper  object  of  the  protectioa  of  the  law 
gainst  deception  on  his  inexperience.  The 
father,  while  alive,  is  the  natural  guardian 
and  administrator-io-law  for  bis  lawful  child- 
ren who  are  minors ;  the  father's  guardian- 
■hip  comprehending  the  characters  of  tutor 
to  his  children  while  they  are  pupils,  and  of 
curator  to  them  after  they  become  pul>eret, 
and  until  their  minority,  which,  in  both  sexes, 
u  Dxed  at  twenty-one  yeara  of  ago.  The 
natural  guardianship  of  the  father,  however, 
is  restricted  by  the  Scotch  law  to  those  cbild- 
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ren  who  are  not  foritfamiliated.  See  Foritja- 
miliatiim.  It  vests  in  the  father  without  any 
form  of  legal  process ;  and  he  is  exempted 
from  the  otoervance  of  certain  formalities,  as 
well  as  from  the  strict  responsibility  required 
of  other  curators.  \it.  He  is  not  bound  to 
take  the  oath  de  jideli  admittittratione ;  nor, 
2dli/,  to  make  up  ioventflries ;  nor,  ^dli/,  to 
find  caution,  unless  where  be  is  in  embarrass- 
ed circumstances ;  and,  itMy,  he  is  not  held 
liable  for  omissions.  Although  the  curatory 
of  the  father  may,  witA  his  own  consent,  b« 
superseded  by  the  minor  pubet  making  choice 
of  other  curators,  in  the  manner  to  be  after- 
wards explained,  yet  this  cannot  be  doae  by 
the  minor  without  the  concurrence  of  his  fa- 
ther as  curator.  But  the  father's  offlce  of 
adminiatrator-in-law  is  excluded  where  pro- 
perty has  been  lett  to  the  minor  under  other 
administrators,  or  exclasive  of  the  father's 
administration  ;  and  upon  the  marriage  of  a 
daughter,  the  curatorial  office  is  by  law  trana- 
ferred  from  the  father  to  the  husband,  if  ha 


jority.  When  the  minor  has  a  claim  against 
his  father,  a  curator  ad  litem  may  be  appoint- 
ed to  him.  The  father's  powers  of  adminis- 
tration have  been  extended  by  the  statute 
1696,  c.  8>  by  which  a  father  is  empowered, 
whpe  in  liege  poustie,  to  name  tutors  and  cu- 
rators to  act  for  bis  children  after  his  owd 
death.  The  powers  conferred  on  curators  so 
nominated  are  as  extensive  as  those  possessed 
by  the  father  himself;  but  the  curators  ac- 
cepting the  office  subject  themselves  to  the 
same  formalities  and  responsibilities  which 
are  required  of  other  curators,  except  that 
they  are  not  bound  to  find  caution  ;  and  un- 
der the  statute,  their  nomination  may  contain 
a  declaration  that  they  shall  not  be  liable  for 
omissions  nor  singuli  in  solidum,  but  eadi  for 
his  own  actual  intromissions  only.  But  this 
power  of  dispensation  is  limited  by  the  statute 
to  the  means  and  estate  descending  from  the 
father  himself.  The  effect  of  the  statute 
being  to  confer  authority  upon  the  father  to 
delegate  and  continue  bis  own  curatorial 
power,  a  nomination  by  him  precludes  any 
choice  of  curators  by  the  minor  himself,  un- 
less with  the  consent  of  the  curators  named 
by  bis  father;  Pitcaira,  Feb.  1731,  Mor.  p. 
16339 ;  Drumore.  27th  Jan.  1744,  Kilk.  p. 
586;  Mor.  16349;  Erik.  B.  i.  tit.  7,  §  11. 
A  fatlier,  however,  has  not  the  same  power  to 
name  curators  to  his  natural  children,  irho 
are  in  law  regarded  as  strangers  to  him  ; 
WiUm,  10th  March  1819,  Fac.  CoU. 

A  minor  whose  father  has  not  named  on- 
rators  may  take  the  management  of  his  e&- 
tat«  upon  himself,  or  put  himself  under  the 
direction  of  curators,  in  the  manner  prescribed 
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hj  tite  act  1559,  c.  35.  This  wt,  u  it  has 
bMD  jadiciall^  iiiterpraM,  reqniree  th&t  the 
minor  ihall  cite  at  least  two  of  his  nearest 
kin  OD  the  father's  side,  and  two  on  the  m 
Iher'i  side,  pereonally,  or  at  their  dwelling- 
places,  and  all  others  having  interest,  ediot- 
■II7,  at  the  head  burgh  of  the  jurisdiction 
within  which  the  minor's  lands  lie,  to  appear 
Wore  his  own  jndge  ordinary;  Wallaee,  29tfa 
July  1674,  Jfor.  p.  16290.  In  cose  the  mi- 
nor has  no  heritable  property,  the  publica- 
tion of  the  edict  is  mue  at  the  head  hnrgh 
of  his  own  domicile.  On  the  day  of  appear- 
aiM«,  the  minor,  in  presence  of  the  judge, 
chooses  his  curators;  and  such  of  them  as  are 
willing  to  nndertake  the  office,  Ngn  their  ac- 
ttptance,  take  the  oath  de  jideli  adminiitra- 
iMu,  and  give  security  to  accoont  for  their 
intromissions.  Upon  this  being  done,  the 
jadge  interpones  bis  authority  to  the  appoint- 
ment, and  an  act  of  curatory  is  thereupon  ex- 
traetod,  which  is  suQicient  to  rest  the  legal 
powers  in  the  curator.  Curators,  whether 
flominated  by  the  father,  or  chosen  by  the 
minor,  are  required,  by  the  act  1672,  c.  2,  to 
Bake  np  a  complete  ioTentory  of  the  minor's 
(State,  of  which  inrentory,  three  copies,  all 
signed  by  the  curators  &nd  the  next  of  kin  on 
both  sides,  most  be  judicially  produced  before 
the  minor's  judge  ordinary  ;  and  after  being 
signed  by  the  clerk  of  court,  one  copy  is  given 
to  the  next  of  km  by  the  father,  another  to 
those  by  the  mother,  and  a  third  to  the  cu- 
rators. See  InvetUory.  In  case  of  neglect 
to  comply  with  this  requisite,  the  statute  de- 
clares,— Ist,  That  the  cnrators  shall  not  be  al- 
lowed credit  for  any  eipenHO  incurred  in  the 
ninor's  affairs,  which,  by  Act  of  Sederunt, 
25lh  Feb.  16i)3,  has  been  explained  to  mean, 
SQch  expenses  as  have  been  laid  out  in  law- 
nita  and  legal  diligence ;  2d,  That  they  shall 
be  liable  for  omissions,  a  liability  to  which,  it 
may  be  obaerved,  that  they  are  at  any  rate 
ubjeet  at  common  law  ;  and,  3d,  That  they 
may  be  removed  from  their  office  as  suspect. 
The  statntd  farther  declares  that  curators 
ihall  have  do  power  to  act  until  the  inven- 
tories be  made  np.  Yet  a  payment  made  to 
a  cnrator,  who  had  not  made  np  inventories, 
wit  snstained;  Logan,  Dec.  1772,  cited  in 
ftit.  B.  i.  tit.  7,  5  23.  When  a  minor  names 
cnrators,  he  eometimea  declares  them  exempt 
from  liability  nnffuli  in  loUdum;  but  it  has 
been  held  that  curators  cannot  be  so  exempted 
from  liability  for  omivions;  WaUm,  16th  July 
1773,  Fae.  CoU.,  M.  16369 ;  and  the  efficacy 
of  an  exemption  from  any  of  the  legal  respon- 
■ilMlities  of  the  otBce  by  the  minor's  doclara- 
tioD,  when  he  Sippoiats  them,  is  extremely 
questionable. 

There  is  sti]]  another  mode  by  which  mi- 
son,  in  the  management  of  their  property. 
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may  be  put  under  the  direction  of  admlnla. 
trators,  which,  although  it  does  not  appear  to 
&11  properly  under  the  character  of  curatory, 
has  yet  been  treated  in  oar  law  books  under 
that  title.  A  person  making  a  gratuitous 
conveyance  of  property  to  a  minor  is  held 
to  be  entitled  to  appoint  cnrators  for  him,  to 
the  effect  of  managing,  on  his  behalfi  the  pro- 
perty so  conveyed.  Such  an  appointment  can 
only  infer  a  partial  power  of  administration, 
which,  although  it  excludes  the  management 
of  ordinary  curators  as  to  the  property  so 
conveyed,  is  not  incompatible  with  the  exist- 
ence of  proper  curators,  either  by  the  father's 
nomination  or  the  minor's  choice.  A  stranger 
has  no  power,  either  at  common  law  or  by 
statute,  to  appoint  curators  to  a  minor ;  but, 
on  the  other  hand,  any  one  in  gifting  his  pro- 
perty is  entitled  to  annex  to  the  gift  whatever 
legal  conditions  he  may  think  proper  as  to 
the  administration  or  management  of  it.  And 
as  the  deed  under  which  administrators  ap- 
pointed in  this  manner  are  to  act,  must  itself 
show  the  extent  of  the  property  placed  under 
their  management,  it  seems  not  to  be  clear 
that  curators  to  appointed  (if  they  can  he 
called  curators),  are  bound  to  make  up  in- 
ventories, or  to  comply  with  the  other  statu- 
tory requisites.  It  rather  appears  that  they 
to  be  regarded  as  ordinary  managers, 
e  to  be  called  to  account  by  the  proper 
cnrators  of  the  minor.  Accordingly,  it  has 
been  held  that  a  nomination  of  this  kind  does 
not  prevent  the  minor  from  choosing  curators 
for  himself.  This  was  decided  in  a  case  where 
the  minor  was  a  natural  child,  and  where  the 
nomination  of  administrators  was  made  by  the 
reputed  father;  Wilvm,  IQth  March  1819, 
Fac.  Coll. 

Although,  after  curators  have  been  ap- 
pointed, their  consent  is  essential  to  the  vali- 
dity of  every  act  of  the  mbor,  yet,  a  minor 
to  whom  no  curators  have  been  nominated, 
and  who  has  not  chosen  curators  for  himself, 
may  do  every  act  which  the  consent  of  cura^ 
tors,  if  he  had  any,  would  warrant ;  and  the 
interposition  of  curators  will  not  protect  the 
acts  of  the  minor,  from  any  challenge  to 
which  they  would  have  been  liable,  had  they 
flowed  from  a  minor  without  curators.  Thus, 
in  both  cases,  the  deeds  of  a  minor  may  be 
reduced  on  the  head  of  lesion.  See  JftRor. 
Cnrators,  whether  nominated  by  the  father  or 
chosen  by  the  minor,  must  be  governed  as  to 
their  manner  of  proceeding  by  the  tenor  of 
their  appointment.  In  general,  the  majority 
are  entitled  to  act,  unless  a  certain  number 
has  been  declared  to  be  a  quorum,  or  one  of 
the  curators  named  >in«  gna  mm;  and  in  these 
oases,  the  quorum,  or  sins  juo  not,  must  accept 
and  continue  to  act,  otherwise  the  nomination 
falls.  Acurator  jin«^ononcaonot act byhim- 
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Mlf,  bat  he  has  »  negative  on  the  acts  of  the 
other  cuFaton ;  Vere,  let  June  1791;  Xor, 
16,378  ;  Beiet  Prine.  §  2064.  See  Quormt. 
Sine  quo  non. 

The  object  of  the  earatorisl  office  being  the 
control  and  management  of  the  minor's  at- 
tain,  it  is  the  duty  of  the  curators  to  advise 
with  the  minor  as  to  all  deeds  required  to  be 
granted  hy  him,  and  to  concur  with  him  in 
such  as  are  proper ;  and  any  deed  granted, 
or  contract  entered  into,  without  their  con- 
sent, is  null  by  way  of  exception,  in  bo  far  as 
the  minor  is  concerned;  although,  if  bene- 
flcial  for  the  minor,  it  may  be  held  obligatory 
on  the  other  contracting  party.  For  a  minor, 
even  without  the  consent  of  his  curators,  may 
better  his  condition,  although  he  may  be  re- 
poned  againgt  transactions  which  make  it 
worse ;  Stair,  B.  i.  tit.  6,  g  33 ;  Ertk.  B.  i.  tit. 
7,  §  33.  On  the  other  hand,  the  curators 
AKDUot  act /or  the  minor,  who  is  himself  vested 
in  the  right  of  his  own  property ;  they  can 
merely  authorize  his  acts  by  their  consent.  If, 
however,  the  minor  will  not  act  aa  his  cura- 
tors advise,  they  may  apply  for  exoneration 
from  their  office.  It  is  not  the  duty  of  cura- 
tors to  dispose  of  the  minor's  property,  unless 
under  circumstancei  of  necessity,  or  where 
the  transaction  is  for  the  manifest  advantage 
of  the  minor  ;  and,  in  such  circumstances,  cu- 
rators hare  fi^equently  applied  to  the  Court 
of  Senion  for  their  sanction  to  any  extraordi- 
nary step  of  this  kind  ;  but  the  Court  have 
refused  to  interpone  their  authority  as  "  ««- 
necesiary,"  on  Uie  ground  that  "  the  minor 
and  his  curators  could  sell  without  judicial 
authority,  and  that  no  decree  of  the  Court 
oould  prevent  a  reduction  by  the  minor ;" 
Wallace,  8th  March  1817,  Fac.  Coll.  See  Jtt- 
dicial  Factor.  Such  is  the  rule  of  law,  si 
as  relates  to  the  disposal  or  transference  of 
the  minor's  property;  but,  in  the  general 
management  of  the  minor's  affairs,  a  wider 
power  seems  to  be  intrusted  to  curators.  Thus, 
although  they  cannot  by  themselves  grant 
discharges  for  money,  which  has  been  inve8t«d 
on  behalf  of  the  minor,  it  rather  appears  that 
they  may  of  themselves  receive  the  interest ; 
and  further,  when  the  money  has  been  up- 
lifted, they  are  intrusted  with  the  disposal 
and  reinvestment  of  it.  In  lilie  manner,  they 
are  entitled  to  uplift  rents  falling  due  from 
the  minor's  estate,  and  even  to  grant  leases. 
There  is  this  distinction,  however,  to  be  ob- 
served, that  a  lease  granted  by  curators  alone, 
necessarily  determines  with  their  office,  Reto- 
luio  mim  jure  dantii  raolvituT  jus  accipteniis ; 
while  a  lease  by  a  minor  himself,  with  consent 
of  his  curators,  wilt  be  as  effectual  for  the 
whole  stipnl»t«d  period  of  endurance,  as  it 
would  be,  if  granted  after  a  majority,  pro- 
vided there  be  no  objection  on  the  nead  of 
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tedon ;  Brtt.  B.  i.  tit.  7,  §  16.  It  is  the  duty 
of  curators  to  see  that  the  title-deeds  and 
writings  belonging  to  the  minor  are  preserved, 
and  his  titles  completed.  Such  of  his  move- 
ables as  cannot  be  preserved  must  be  disposed 
of;  and  the  curators  will  be  liable  for  any 
damages,  arising  from  neglect  in  either  of 
those  points.  The  curators  mutt  pay  off  all 
burdens  affecting  the  estate  of  the  minor,  and 
perform  the  acts  which  the  minor  is  bound  to 
perform.  They  must  see  the  minor's  nnmey 
lent  out  on  good  securities,  and  draw  the  inte- 
rest of  the  money  and  rents  of  the  heriti^ 
regularly  as  they  fall  due ;  and,  in  so  far  as 
those  exceed  the  annual  expense  of  the  minor, 
the  surplus  most  be  lent  out  on  proper  secu- 
rities ;  and  where  the  minor  has  received 
interest,  rents  or  principal  sums  from  hia 
debtors,  without  the  curators'  consent,  thej 
must  prosecute  the  debtors  for  payment,  as  if 
no  such  payments  had  been  made  to  the  minor, 
unless  the  money  has  been  profltnbly  em- 
ployed for  the  minor's  use  ;  Stair,  B.  i.  tit. 
6,  §  33 ;  Erik.  B.  i.  tit.  7,  §  33.  The  mis 
with  regard  to  the  laying  out  of  money  re- 
covered by  the  curators,  seems  to  be  this : 
When  the  money  arises  from  moveables  sold, 
a  year  is  allowed  for  recovering  the  price, 
and  procuring  proper  seenrities ;  where  rents 
are  payable  in  grain,  the  same  period  is  al- 
lowed; where  the  rent  is  payable  in  money, 
half  a  year  only  is  given  ;  but  although  the 
accruing  interest  on  money  lent,  over  and 
above  what  ia  necessary  for  a  pupil's  annual 
expenses,  must  be  brought  into  a  capital  sum, 
either  before  or  at  the  expiration  of  the  office 
of  tutory,  curators  are  under  no  such  obliga- 
tion, it  is  sufficient  that  the  money  remain 
in  the  hands  of  the  debtors,  undrawn  by  the 
curator  ;  if  it  have  been  drawn,  it  ought  to 
be  laid  out  within  a  reasonable  time.  Cura- 
tors may  better  the  minor's  condition,  by  con- 
verting moveable  debts  into  Iheritable ;  but 
they  cannot,  by  any  act  in  which  the  minor 
does  not  take  a  part,  make  any  change  on  the 
nature  of  the  succession  to  the  minor.  Such 
debts  will  remain  movtahU  as  to  sucMSsioQ  ; 
Enk.  B.  i.  tit.  7,  §  18.  See  also  Rau,  Slst 
Jan.  1793,  Jfor.  p.  5545  ;  Graham,  6th  March 
1798,  Jfor.  p.  5599 ;  and  Moritm,  11th  Feb. 
1813,  Foe.  CoU.  Curators  are  allowed  to  em- 
ploy, not  only  the  annual  income  of  tbe  mi- 
nor's estate  on  his  education  and  maintenance, 
but,  should  it  be  requisite,  they  may  encroach 
on  the  principal,  in  order  to  put  the  minor 
into  aprofession,  or  to  establish  him  in  life; 
Erik.  B.  i.  tit  7,  §  24.  Curators  have  no 
control  over  the  minor's  person.  A  minor 
pi^a  may  marry  without  the  craisent  of  the 
curators,  but  cannot  make  any  cooventioaal 
provisions  by  marriage-contract  withont  their 
oononrrence.     A  minor  may  also  bequeatk 
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hii  moveable  estate  by  testameat,  without  the 
coDsent  of  htB  cantors ;  bnt  he  canoot,  even 
*itb  their  consent,  make  a  settlement  of  his 
barit^ ;  Erdc.  B.  i.  tit.  7,  §  14  and  38. 
Cnrators  are  liable  tin^ti  tn  tolidum  for  their 
btromissioDs  and  for  diligence,  unles  where 
this  rmponsibilitf.  is  restricted  in  the  manner 
ilready  explained.  They  are  entitled  to  no 
alary  or  allowance  for  their  trouble ;  hnt  it 
hu  been  held,  that  tbey  may  appoint  a  factor 
with  a  proper  salary  ;  £rti.  ib.,  §  16  ;  Lord 
MuJotUd,  I3th  Not.  1780,  Mor.  p.  13437. 
In  00  case  can  a  curator  be  aitctor  tn  rem 
nam;  Srit.  ib,  §  19.  Any  one  of  fall  age  may 
competently  be  appointed  to  tbe  office  of  cura- 
tor,excepting  married  women,  who,  by  law,  ar 
themselves  placed  under  the  curatory  of  thei 
hubands;  £reil.B.i.tit.7,§12,  Hence, where 
ta  Qunarried  woman  has  been  nominated,  and 
has  acted,  her  office  falls  on  her  marriage.  Pro- 
caratore, — that  is,  persons  who,  without  any 
l^tl  title,  hftTe  taken  upon  themselves  to  act 
ia  the  capacity  of  cnrators, — are,  by  act  of  Se- 
damnt,  10th  June  1665,  subjected  to  the  same 
liability  in  all  points,  with  proper  curators ; 
&Aib.^28.  See  on  the  snhject  of  this  article, 
Slur,  B.  i.  tit  6,  §  29,  d  te^. ;  Er»h.  B.  i.  tit. 
7,5ll,*(se5.;Br«fc.  Princ.  12th  edit 90-91; 
*«*trol.  i.  p.  174, etttq. ;  BeWg  Print.  $  2087, 
dteq.;  Shand'i  Praclil,  560,  et  ieq. ;  Broum 
n  Sak,  p.  194.     See  also  Miner, 

2.  Curator  to  an  idiot  or  lo  an  insane  person. 
Idiots  or  insane  persons  are  another  class 
to  irbom  tbe  law  of  Scotland  provides  curs^ 
tors.  It  does  not  appear,  however,  that  the 
parents  of  such  persons  have,  ipso  jure,  an; 
ri^t  of  administration  for  them  after. they 
Sttain  majority.  Neither  is  there  any  in- 
stance of  a  testamentary  nomination  of  such 
nrators,  although  Erskine  seems  to  think 
this  competent  in  our  law,  as  it  whs  in  the 
Reman  law  ;  Ersk.  B.  i.  tit.  7,  §  49.  The 
method  pointed  out  by  our  law,  for  declaring 
fatuity  or  furiosity,  is  by  a  brieve  issuing 
from  Chancery,  directed  to  the  judge  ordinary 
of  tbe  territory  within  which  the  person  re- 
sides. The  judge  is  directed  to  hold  an  in- 
quest, for  inquiring — 1st,  Into  the  state  of 
Bind  of  the  person ;  and  2d,  Who  is  the 
neit  male  innate  on  whom  the  office  of  cura- 
tory may  be  conferred.  The  person  to  be 
tegnosced  must  be  brought  before  the  inquest; 
Dacar,  25th  Feb.  1809,  Fac.  Coll. ;  and,  by 
Uie  act  1475,  c.  66,  the  verdict  of  the  jury 
nust  state,  not  only  his  present  condition  of 
uind,  but  how  long  he  has  been  fatuous  or 
insane.  The  same  stAtnte  declares  that  no 
alienation  made  by  hrm.  After  the  time  fixed 
by  the  inquest  as  the  commencement  of  his 
dittemper,  shall  be  valid.  It  may  be  observed, 
however,  that  tbe  verdict  of  the  inquest,  fix- 
ing retroqtectively  the  date  of  the  insanity. 
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will  not  preclude  a  person  interested  in  any 
deed,  falling  within  the  period,  from  proving 
that,  at  the  date  of  that  particular  deed,  tho 
granter  was  of  sane  mind.  The  only  effect 
of  the  verdict  seems  to  be,  to  reverse  the  or- 
dinary presumption  of  sanity,  and  to  lay  tho 
burden  of  proving  the  sanity  of  the  granter 
on  the  person  who  founds  on  the  deed.  The 
next  male  agnate  of  tweuty-five  years  of  age, 
who  is  himself  capable  of  managing  his  own  - 
affairs,  ia  the  person  entitled  to  Uie  office; 
1474,  c.  52,  and  1685,  c.  18.  Tbe  guardian- 
ship of  insane  persons,  although  generally 
treated  of  under  curatory,  seems  rather  to  cor- 
respond with  tutory.  The  curator  to  an  idiot 
is  intrusted  with  the  charge  of  the  person, 
as  well  as  tbe  estate  of  his  ward ;  and  a  per- 
son under  such  guardianship,  being  incapable 
of  will  or  consent,  the  curator  must  transact 
everythiug  in  bis  own  name.  In  every  other 
respect,  the  powers  and  duties  of  the  office 
are  similar  to  those  which  have  been  already 
explained  in  treating  of  curators  to  a  minor. 
The  persons  entitled  to  institute  proceedings 
for  having  a  curator  appointed  to  an  iusaue 
person,  are  his  next  of  kin ;  and  the  curator- 
at-law  is  the  nearest  male  agnate,  except 
where  a  wife  is  fatuous,  in  which  case  the 
hmband,  as  her  administrator-in-law,  excludes 
agnates  ;ffdiifr«ir((m,  June  1791;  Jfor.p.  16379i 
Curators  to  insane  persons  are  subject  to  the 
provbions  of  12  ^nd  13  Vict.,  e.  51.  See  also 
Ersk.  B.  i.  tit.  7,  §  50  ;  Bell's  Princ.  §  2104, 
et  seq. ,-  Jurid.  Styles,  4th  edit.  vol.  i.  p.  308. 
3.  Curator  bonis.  Where  an  heir  is  deli- 
irating  whether  or  not  he  shall  enter, — op 
where  an  infant  is  without  tutors, — or  where 
a  succession  opens  to  one  who  is  resident 
abroad, — or  where  a  person  is  labouring  under 
some  temporary  incapacity  to  conduct  his  own 
affairs,— and  in  other  cases  of  a  similar  de- 
scription,— the  Court  of  Session  may  appoint  a 
airator  bonis  to  manage  and  preserve  the  pro- 
perty, until  the  person  to  whom  it  belongs  is 
in  a  situation  to  act  either  for  himself  or  by 
means  of  other  managers.  Curators  bonis  are 
also  named  for  the  management  of  trust- 
estates,  where  the  trustees  have  all  declined 
to  accept,  or  cannot  legally  do  so.  The  office 
of  curator  bonis  is  conferred  by  the  Court  on 
a  summary  application,  when  unopposed,  on 
the  production  of  medical  certificates;  but  if 
opposed  and  counter  medical  certificates  are 
produced,  inquiry  will  be  requisite.  Bee 
Locihart  V.  Rou,  July  17,  1857,  19  D. 
1075.  The  curator  so  appointed  is  subjected 
to  all  the  rules  prescribed  by  the  act  of  Se- 
derunt, 13th  Feb.  1730,  relative  to  judicial 
factors ;  and  a  curator  bonis  for  imbecile  or 
absent  persons  is  subject  to  the  provisiooi  of 
12  and  13  Vict., «.  SI.  See  &-sk.  B.  ii. 
tit.  12,  §  58;  Bank,  vol  i.  p.  179;  Kamts' 
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pDM-^^iTy  (1825),  12414.  See  Jmiiciol 
FaeloT. 

4.  CnnAir  ad  litem,  Jadlcial  proceedings, 
in  which  s  mioor  is  interested,  may  be  of  so 
seriouB  importance  to  bim,  that,  in  every 
case,  oar  Ittw  requires  that  a  curator  for  the 
minor  be  made  a  party.  Where  the  minor 
haa  already  curators,  they  are  bis  proper  ad- 
Yisers  in  the  law-«u'ita  in  which  be  may  be 
eng^ed,  and  most  be  cited  along  with  him; 
StTwk,  7th  Feb.  1815,  Fac.  CoU.  Where  the 
minor  has  do  tutors  or  curators,  it  is  necea- 
tarj  not  only  that  tutors  and  curatora  be 
cited  edictally,  but  also,  when  appearance  is 
made  for  the  minor,  that  a  Curator  ad  litmt 
be  appointed  for  him ;  and,  if  this  be  omitted, 
any  decree  t'n  font  against  the  minor  may  be 
opened  up  as  &  decree  in  absence;  Sinaair, 
15th  Jan.  1828,  G  S.  and  D,  3SB ;  Dkk,  15th 
May  1828,  6  S.  and  D.  798,  and  5th  Feb. 
1829,  7  S,  and  D.  364.  In  like  manner,  if 
ft  miuor  be  engaged  in  a  law-enit  with  his 
tutors  or  curators,  or  a  wife  in  a  aait  with  her 
husband,  a  curator  aA  likm  must  be  ap- 
pointed to  conduct  the  process.  The  appoint- 
ment is  made,  on  the  motion  of  either  party, 
by  the  judge  before  whom  the  process  already 
depends.  The  Court  will  not  appoint  a  cu- 
rator to  concnr  in  raiting  an  action.  The  ap- 
pointment is  conSoed  to  the  particular  suit 
in  which  it  is  made ;  and  the  curator  ad  litem 
appears  at  the  bar,  and  takes  the  oath  de 
jCidi  adminittratioM,  of  which  proceeding  a 
minute  is  made  by  the  clerk  of  Court,  which 
completes  the  curator's  title.  A  curator  ad 
Ulem  having  no  authority  to  intromit  with  the 
minor's  estate,  is  not  under  the  necessity  of 
finding  caution ;  nor  is  he  liable  for  the  ex- 
penses of  Process ;  Prater,  9tb  March  1847, 
ix.  D,  903.  Where  a  motion  for  the  appoint- 
ment of  a  cnrator  ad  litem  is  not  made  by 
either  party,  the  judge  ought  to  make  the 
appointment  ex  propria  mote;  Erslc  B.  1.  tit. 
7,  §  13.  See  also  Stair,  6.  i.  tit.  6,  §  31,  and 
Bant,  vol  i.  p.  175.  See,  on  the  subject  of 
curatory  generally,  More'i  Notes  to  Stair,  pp. 
XTi.  xxxviii.,  et  teq.,  Ixxvi. ;  Belft  Com.  5th 
edit.;  BeWs  Princ.  6  2067,  et  »eq.;  WaUon't 
Stat.  Law,  h,  i;  Kama'  Prine,  of  Eqiali/, 
(1826),  467,  490. 

Curatorial  Inventory.    See  Inventory. 

Curfea;  in  England,  a  bell  which  rang  at 
eight  o'clock  in  the  evening,  in  the  time  of 
William  the  Conqueror ;  on  hearing  which 
every  person  was  obliged  to  rake  up  or  cov«r 
over  hit  fire,  and  put  out  his  light.  Tomlim' 
Diet.h.U 

Curia;  a  court  civil  or  eccleuastical. 
Sietu,  h.  t. 

Gorialitas;  the  courtesy  of  Scotland. 
iStnx,  A.  (.    See  Covrtety. 

Currents  Termino ;  in  reference  to  leases, 
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meana  "daring  the  currency  of  a  term." 
Poinding  ewrente  termino  may  be  warrantably 
stopped  by  sequestration  under  the  landlord's 
hypothec,  unless  the  creditor  offers  consigns 
tion,  or  sufficient  security  for  the  hypothecated 
rent.    In  the  general  case,  the  ludlord  ci 


t  apply  for  sequestration  eurrente  termino, 

before  the  rent  falls  due ;  but  he  may  do 
BO  on  cause  shown.  It  has  been  doubted 
whether  the  furniture  of  a  dweUing-house 
can  be  sequestrated  currente  termino,  even  al- 
though the  tenant  be  vergeru  ad  inopiam,  since 
a  dwelling-house  cannot  be  possessed  without 
furniture.  BeU  on  Leaiet,  i.  369, 389 ;  ii.  25 ; 
Svnter,  ii.  377,  404. 

Cursing  of  Ood.  Those  who, "  not  being 
distracted  in  their  wits,"  rail  upon,  or  curse 
God,  or  any  of  the  persons  of  the  Blessed 
Trinity,  are,  by  1661,  c.  21,  punishable  with 
death,    ffume,  vol.  i.  p.  566. 

Cnrsing  of  Farenls.  The  statute  1661, 
0.  20,  provides  the  punishment  of  death  for 
every  child  above  toe  age  of  sixteen  years, 
who,  not  being  distracted,  shall  curse  or  beat 
a  parent.  Children  under  that  age,  and  past 
pupilanty,  who  may  be  guilty  of  this  offenoe, 
are  punishable  arbitrarily.  It  seems  to  be  & 
good  defence  against  the  capital  charge,  that 
the  parent  has  provoked  the  injury  by  treat- 
ing the  child  with  unreasonabte  harshneea 
and  severity,    ffume,  i.  324. 

Cnrsing  and  Swearing.  The  offence  of 
profane  cursing  and  swearing  is  punishable 
by  certain  pecuniary  penalties,  proportioned 
to  the  rank  of  the  offender;  and,  on  failure 
to  pay,  by  imprisonment,  or  setting  in  the 
stocks,  or,  in  cases  of  obstinate  perseverance 
in  the  offence,  by  banishmenL  The  statutes 
imposing  the  penalties  are,  1551,  c.  16,  and 
1581,  c  103.  The  more  recent  statntea  are, 
1661,  c.  19,  and  1661,  c.  38,  j  2fi,  by  which 
the  execution  of  those  laws  is  particularly 
committed  to  justioea  of  the  peace ;  and,  by 
1696,  c.  31,  it  is  made  eompetent  for  any  per- 
son to  pursue,  ffume,  vol.  i.  p.  572 ;  Hutch, 
Juttiee  of  Peace,  vol.  iii.  p.  332,  2d  edit. 

Cursing,  Letters  of.  Letters  of  exoom- 
munication  were  anciently  termed  letters  of 
cursing.  Those  letters  passed  on  the  decrees 
of  Church  courts ;  and,  if  the  person  against 
whom  they  were  directed  remained  for  forty 
days  contumacious  and  unrepentant,  letters  of 
caption  wero  issued  against  nim  at  the  King's 
instance,  not  on  account  of  his  failure  to  pay 
or  perform  in  terms  of  his  obligation,  but  ss 
a  punishment  for  his  impious  contempt  of  the 
censures  of  the  Church.  At  the  Reformation, 
letters  of  cursing  were  abolished,  along  with 
the  ecclesiasticsJ  system,  of  which  they  formed 
a  part ;  and  af^rwards,  on  the  establishment 
ofths  oommissary  courts  in  1563,  the  plsea 
of  letters  of  cursing  was  supplied  by  lettus  of 
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horning  and  option,  which  the  Court  ofSofr- 
sion  was  directed  by  Queen  Mar  j  to  award  on 
the  decrees  of  the  coinmisaarieB.  £om's  Leet, 
vol.  i.  p.  100  and  269 ;  Jvrid.  Stj/Us,  2d 
ediL  iii.  570.  See  ako  Baifaur't  Fraettda,  p. 
664. 

Cnitom  or  Ciutomaiy  Lav ;  is  the  un- 
written law  of  the  conutiy,  Toondedon  imme- 
morial cDBtom,  in  con tradisti notion  to  the 
statutoiT  or  vritten  law,  as  it  is  t«rmed.  Cub- 
tomarj  law  derives  its  force  from  being  con- 
sidered aa  the  implied  ordinsnce  of  thb 
legislatire  power.  Uniform  custom  has,  in 
some  respects,  the  same  efiect  with  express 
statute ;  thus,  it  will  afford  a  rule  in  inter- 
preting atatntea  contrary  to  the  words  of  the 
enactment ;  and  an  immemorial  and  uniform 
custom  to  the  contrary  will  even  have  the 
effect  of  abrogating  a  statute.  Ersk.  B.  i.  tit. 
1,  §  30,  43,  ei  leq.;  Bank-Yol.  i.  p.  24  ;  BelPs 
CW.  Tol.  i.  p.  433,  5th  edit. ;  Brovm's  Synep. 
tit.  OimsiMfttek,  and  pp.  308,  1105  ;  Shaw's 
Digest,  tit.  Goiuvetude.  See  abo  Desudude. 
Usape.    Deemane. 

Curtonw ;  aro  duties  Imposed  1>y  authority 
of  Parliament  on  the  importation  and  expor- 
tAtion  of  certain  commodities.  Those  duties 
depend  upon  the  particular  statutes  in  force 
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at  the  time,  and  vary  with  the  exigencies  of 
the  state,  or  with  the  riews  of  policy  which 
may  render  it  expedient  to  encourage  or  dis- 
courage particular  exports  or  imports.  By 
the  Treaty  of  Union,  the  laws  in  relation  to 
customs  are  made  the  same  in  Scotland  as  io 
Bngland.  In  1845  a  consolidation  of  the 
whole  laws  relative  to  the  customs  was  eObcted 
by  eleven  separate  acts  of  Parliament,  which 
form  8  and  9  Vict,  c.  84  to  C.  94  inclusive. 
See  AircWs  Digat,  K  t. 

CustM  Botnlorom ;  the  keeper  of  the  rolls 
or  records  of  the  county ;  the  officer  intrusted 
with  the  custody  of  the  rolb  of  the  sessions  of 
the  peace,  and  also  of  the  commission  of  the 
peace.  He  is  always  a  justice  of  the  peace  of 
the  quorum  of  the  county,  and  generally  some 
person  of  quality.  He  is  appointed  by  a 
writing,  signed  by  the  Sovereign,  which  is  a 
warrant  to  the  Lord  Chancellor  to  put  him 
on  the  commission.  He  may  execute  bis  office 
by  deputy,  and  has  power  to  fiPP<|>>>t  the  clerk 
of  the  peace ;  TotiUma'  Diet.  This  office  it  not 
now  in  use  in  Scotland,  although  it  is  men- 
tioned in  the  statutes  1617,  c  18,  and  1661, 
c.  38,  and  also  in  Cromwell's  instructions  to 
Uie  justices  of  the  peace.  Sulch.  Jiutiet  of 
Peace,  B.  i.  c  1,  §  10. 
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D^yCmmciL  Bytheact  1503,c.  68, the 
power  which  had  been  formerly  vested  in  the 
S^twn  was  transferred  te  a  new  court,  te  be 
named  by  the  King,  called  the  Daily  Council, 
which  was  appointed  to  hold  its  sittings  at 
Edinburgh,  or  where  the  King  should  direct, 
for  the  purpose  of  deciding  in  civil  causes, 
daily  as  they  should  occur.  This  was  the 
court  which  immediately  preceded  the  insti- 
tntion  of  the  College  of  Justice,  and  from 
which  the  present  court  derives  its  title  of 
"  Council  and  Sessian."  Stair,  B.  iv.  tit.  1, 
{  18 ;  Enk.  B.  i.  tit.  3,  5  11.  See  College  of 
Jiutiee.     Set$ion,  Court  of. 

Damages.  In  legal  ohraseology,  the  term 
damages  is  usually  applied  te  the  pecuniary 
reparation  due  for  loss  or  injury  sustained  by 
one  person,  through  the  fault  of  another. 
Brery  illegal,  unwarrantable,  or  malicious 
act,  whether  fraudulent  or  not,  by  which  an- 
other is  injured,  either  in  bis  patrimonial 
Interests,  or  in  his  person  or  feelings,  founds 
a  civil  claim  for  damages  against  the  person 
who  has  caused  the  loss  or  injury.  Tbisclaim 
may  be  grounded  on  a  breach  of  contract,  or 
on  a  crime  or  delid,  or  quasi  delict,  or  on  any 
blameable  omission  or  neglect  of  duty ;  the 
riril  claim  for  reparation,  at  the  instance  of 
-the  private  party  who  has  sulTered,  not  being 


incompatible  with  proceedings  ad  vindidam 
publicam,  at  the  instance  of  the  private  party, 
or  of  the  public  prosecnter.  Damages  for 
breach  of  contract  are  due  only  where  it  is  im- 
possible te  enforce  specific  performance ;  for  it 
is  not  optional  te  the  obligant  to  perform  his 
obligation, or  te  pay  damages;  and  even  where 
a  specific  penalty  is  auuexedte  a  failure  in  per- 
formance, so  long  as  performance  is  possible, 
the  debtor  in  the  obligation  is  not  entitled  te 
pay  the  penalty,  and  so  to  get  quit  of  his  obli- 
gation. The  damages  cover  the  toss,  tegether 
with  the  expense  of  the  proceedings  necessary 
for  obtaining  reparation ;  but,  where  there  is 
no  fraud  or  delinquency,  remote  or  consequen- 
tial damages  will  not  be  given.  'Where,forez- 
ample,  the  claim  is  founded  on  a  failure  to 
pay  a  sum  of  money,  the  principal  sum,  with 
the  legal  interest,  is  all  that  can  be  demanded 
as  damages;  not  the  poesible  profit,  which 
the  creditor  might  have  derived,  from  the  use 
of  the  money,  had  it  been  paid  in  terms  of  the 
obligation.  In  the  same  manoer,  where  a 
a  particular  subject  has  been  lost,  destroyed, 
or  injured,  without  fraud  or  criminality,  tfaa 
person  who  has  sustained  the  loss,  in  claiming 
reparation,  must  estimate  the  subject  at  its 
real  value,  and  not  at  the  pretium  afectionit, 
or  imaginary  value,  which  he  may  himself 
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put  apon  It.  Where,  od  the  other  band,  the 
loss  or  injury  has  arisen  from  fraud  or  delict, 
the  sufferer  ia  uot  odIj  eatitled  to  demand  a 
pretiitm  afectionit,  but  may  insist  for  conse- 
quential damages,  subject  to  the  modificatioD 
of  a  judge  or  of  a  jury.  Culpable  neglect  or 
ignorance,  without  any  positive  criminality, 
is  also  a  gronnd  for  damages.  Thns,  a  jailer 
who,  through  negligence,  aJlows  an  imprisoned 
debtor  to  escape,  will  be  liable  for  damages  ; 
which  will  be  estimated  at  the  full  amount  of 
the  debt,  even  although  the  debtor  may  have 
been  utterly  bankrupt.  In  like  manner,  a 
clerk  of  Court  will  be  liable  in  damages  if, 
through  carelessness,  he  lose  the  documents 
produced  by  a  party  in  a  process.  So  also, 
if  a  coal-pit  be  left  improperly  fenced,  or  if  an 
opening  be  made  in  the  streets  of  a  town, 
without  due  precautions  being  taken  to  guard 
against  accidents,  the  proprietor  of  the  coal- 
pit, or  the  magistrates  of  the  burgh,  will  be 
liable  in  damages  for  any  loss  or  injury  which 
may  arise  from  such  neglect ;  Black,  9th  Feb. 
1804,  Mor.  p.  13905 ;  affirmed  on  appeal.  20th 
Feb.  1812;  Innes,  6th  Feb.  1790,  Mor.  p. 
13189.  A  professional  person,  or  an  artist, 
or  a  tradesman,  on  the  same  priuciple,  is  liable 
for  damages  occasioned  by  his  ignorance  or 
want  of  skill  in  his  calling.  As  to  ipjuries 
done  by  domesticated  animtUs,  or  by  animals 
which  have  been  appropriated,  our  law  is  not 
so  well  digested  as  the  Roman  law  was.  By 
that  law,  when  cattle  were  driven  illegally 
into  pastures,  the  driver  was  responsible  for 
the  damages:  when  they  strayed  in,  of  their 
own  accord,  the  action  lay  against  their  owner. 
He  who  provoked  an  animal  until  it  hurt  him, 
had  no  claim  for  reparation  ;  but  if  the  ex- 
cited animal  injured  some  one  else,  the  pro- 
voker  was  liable.  The  owner  of  an  animal 
which,  unprovoked,  inflicted  bodily  injury  on 
some  one,  was  liable  in  damages.  In  case  of 
a  scuffle  between  two  animals  in  a  pasture,  in 
which  one  of  them  was  slain,  no  action  was 
competent,  either  when  it  was  not  ascertained 
which  of  them  was  the  aggressor,  or  when  it 
was  known  that  the  slain  animal  was  the 
aggressor.  But  if  the  aggressor  killed  his 
opponent,  the  owner  of  the  slain  animal  had 
an  action  against  the  aggressor's  owner.  If 
a  savage  dog  had  been  let  loose  in  a  court, 
and  bit  one  coming  in,  the  sufferer  had  an 
action,  but  not  if  the  dog  was  chaincil.  One 
who  was  leading  a  dog,  which  made  its  escape 
and  injured  any  one,  was  liable,  if  he  were  at 
all  careless,  or  were  leading  it  where  it  should 
not  be.  The  tenor  of  these  actions  generally 
allowed  the  defender  the  alternative  of  de- 
livering  up  the  animal,  or  paying  the  damages. 
The  distinction  between  an  animal  which  was, 
and  one  which  waa  not  previously  known  to 
be  vicious,  is  not  recognised  in  the  Roman 
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law.  In  the  law  of  Scotland,  these  rules  faav« 
not  been  uniformly  adopted;  but  they  are 
valuable,  as  suggesting  the  principles  which 
govern  such  cases.  Dogs  and  cattle  are  the 
animals  from  which  injury  is  most  frequently 
sustained  in  this  country,  and  the  general  rule 
appears  to  be,  that  where  the  animal  is  vicious, 
the  owner  is  answerable  ;  BanJi.  B.  i.  tit,  10, 
5  i7,  ette^.;  TurnbuU,  6ih  Bee  173b,Elehiei, 
Reparation,  No.  1.  Jo  Fleming  v,  Orr,  5th 
March  1853, 15  D.  486,  the  Court  found  that 
the  owner  of  a  dog  which  had  destroyed 
sheep  was  liable,  although  it  was  not  proved 
that  the  owner  knew  the  dog  to  be  viciona ; 
but  the  judgment  was  reversed  by  the  House 
of  Lords,  April  3,  1855  ;  1  Matqueeti. 

A  master  is  civilly  liable  for  the  negli-t 
gence  of  his  servants,  or  others  employed  by 
him.  Thus,  the  proprietors  of  stage-coachea 
will  be  subjected  in  damages  for  injuries  aris- 
ing from  careless  driving ;  Drvmmond,  26th 
Feb.  1813.  /oe.  Coll.  This  liability,  how- 
ever, may  be  said  to  arise  ex  eoittrattn,  since 
such  persons  engage  to  convey  passengers  iq 
safety.  But,  independently  of  any  express 
contract,  a  master  has  been  found  liable  for 
damages  d<»ie  by  those  employed  by  him, 
although  he  was  absent,  and  they  were  acting 
against  his  orders ;  Lord  Keith,  10th  Juna 
1612,  Fae,  Coll.  The  correctness,  however, 
of  that  decision  was  questioned  in  a  more  re- 
cent ease,  in  which  a  landed  proprietor  waa 
held  not  to  be  liable  in  damages,  for  an  acci- 
dent which  occurred  from  cutting  a  tree  on 
his  estate,  through  the  negligence  of  those 
employed  by  him,  while  he  was  residing  at  * 
distance,  and  not  aware  that  the  operation 
which  led  to  the  injury  was  going  on ;  Lin* 
wood,  14th  May  1817,  Fac.  Coll.,  afimitd  i» 
Ae  House  of  Lords.  A  person  is  also  liable 
in  damages  for  the  negligence  of  persona  em- 
ployed by  htm  ;  e.  g.,  a  creditor  will  be  respon- 
sible for  the  illegal  proceedings  of  a  messenger* 
at-arms,  whom  he  has  employed  to  execute 
diligence  against  his  debtor;  and  one  mes- 
senger waa  held  liable  for  a  loss  arising  from 
the  insolvency  of  another  messenger,  to  whom 
he  had  committed  the  duty  assigned  to  him- 
self; ffamilton,  14th  Feb.  1817,  Fac.  CoU. 
By  the  law  of  England  a  master  is  not  liable 
to  a  servant  for  damages  occasioned  by  a 
fellow-servant,  if  be  has  taken  reasonable  care 
to  protect  his  servants  from  the  risk  of  in- 
jury, by  associating  them  only  with  servants 
of  ordinary  skill  and  care — a  servant  being 
held  to  run  the  risk  arising  from  negligence 
of  his  fellow-servants.  See  the  case  of 
Priestly  v.  Fowler,  3  Ilees.  and  Wets.  1 ;  also 
the  case  of  Hutchison  v.  YoHc  and  Berwick  Rail- 
way Company,  May  22,  1850,  19  L.  J.  Ex. 
296.  A  different  rule,  however,  prevails  in 
the  law  of  Scotland,     fee  the  case  of  Grag  v. 
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Bratsy,  De«.  1, 1852, 15  D.  185 ;  alu  3  Ross, 
L.  C.  296,  etttq.;  eeealsothA  caaea  of  Reid  v. 
BartonAili  Coai  Company,  Jul;  3,  1855, 17 
Z>.  1017,  Mid  M'Naughton  v.  Gai^oaian  RaU- 
wmf  ConpAity,  Jan.  15,  1657.  19  D.  271. 
Shipowners  are  liable,  to  the  eitent  of  the 
valae  of  the  ship  and  freight:,  for  injaries  done 
to  goods  on  board,  through  the  negligence  of 
the  master  or  mariners,  with  the  exception  of 
lomeB  b;  flra  in  the  ship,  and  the  loss  of  gold, 
■ilrar,  preciona  stones,  die,  unless  entered  aa 
Buch  ;  7  Geo.  II.,  c  15,  §  1 ;  26  (?«.  ///.,  c 
86,  5§  1,  2,  3 ;  63  Geo.  IJI^  c  159.  Special 
statutes  bare  introduced  certain  responsi- 
bilities in  the  reparation  of  particular  in- 
juries; such,  for  example,  as  the  statutes  about 
deatrojing  plantations,  and  the  damages  done 
b;  rioters.    See  Planting  and  IneUiting.    RioU. 

A  principal  is  not  liable  for  any  damages 
occasioned  by  the  acts  of  a  sub-ageot ;  Qvar- 
iMii  T.  CtfrrwU,  1640,  9  Jf.  onl  W.;  Rap- 
ton  V.  CobtU,  April  2,  1842,  6  M.  and  W. 
716  ;  Jf'iMii  V.  RiUidl,  March  9,  1850,  12 
D.  887.  See  3  Row,  L.  C.  266.  A  principal 
is  not  liable  for  damages  occasioned  by  his 
^ent  on  any  matters  beyond  his  agency; 
nor  is  a  ma8t«r  liable  for  the  wilful  and  ma- 
licious acts  of  his  servant,  although  committed 
by  him  while  acting  in  the  service  of  bis 
master;  U'Manm  t,  CriduM,  1  £.106; 
Cr^  V.  Alliton,  4  £.  otui  Aid.  590.  See  3 
Rom,  h.  C.  291. 

By  the  Jury  Court  Act,  59  Geo.  III^  c  35, 
§  1,  actions  of  damages,  where  the  title  wss 
not  in  qnestion,  and  where  the  couclnsion  was 
fordamages  andexpenses  merely, were  directed 
to  be  remitted  to  the  jar;  court  as  soon  as 
defences  were  lodged.  But  this  enactment 
was  so  far  repealed  by  the  Judicature  Act,  6 
Geo.  IV.,  c.  120,  which  provides  that  the  fol- 
lowing actions  shall  1m  held  as  appropriate  to 
the  jury  court,  viz.,  "  All  actions,  on  account 
of  injury  to  the  person,  whether  real  or  verbal, 
u  assault  and  battery,  li)>el  or  defamation ; 
all  actions  on  account  of  any  injury  to  move- 
ables, or  to  land,  where,  in  this  last  case,  the 
title  is  not  in  question ;  all  actions  for  dam- 
ages en  account  of  breach  of  promise  of  mar- 
riage, or  on  account  of  seduction  or  adultery ; 
all  actions  founded  on  delinquency,  or  qnasi 
delinquency  of  any  kind,  where  the  conclusion 
■hall  be  for  damages  and  expenses  ;  all  actions 
on  the  responsibility  of  shipmasters  and  own- 
ers, carriers  by  land  or  water,  inn-keepers  or 
Btablers,  for  the  safe  custedy  and  care  of  goods 
and  commodities, horses,  money,clothes,  jewels, 
and  other  articles,  and  in  general  all  actions 
founded  on  the  principle  of  the  edict,  Nauia, 
eauponti,  ttaimlarii;  all  actions  brought  for 
nuisance ;  all  actions  of  reduction,  on  the 
head  of  furiosity  and  idiotcy,  or  on  facility 
and  lesion,  or  on  force  and  fear ;  all  actions 
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on  policies  of  insurance,  whether  for  maritime, 
or  fire,  or  life  insurance ;  all  actions  on  char, 
terparties  and  bills  of  lading  ;  all  actions  for 
freight ;  all  actions  on  contracts  for  the  car- 
riage of  goods  by  land  or  water ;  and  actions 
for  the  wages  of  masters  and  mariners  of  ships 
or  vessels."  £yl3  and  14  Vict.,  c  36,  §  49, 
the  Court  may  allow  a  proof  by  commission 
in  any  of  the  above  enumerated  causes,  where 
the  action  is  not  one  for  libel  or  nuisance,  or 
properlyandio  substance  an  action  of  damageg. 
See  Xae/arktne's  Jury  Prae.  27,  e(  teq. 

Actions  for  damages  are  ^so  competent 
before  the  sheriff-court,  and  other  inferior 
courts.  With  regard  to  the  jurisdiction  of 
the  High  Court  of  Justiciary  in  such  actions, 
it  seems  to  be  settled,  that  if  the  libel  raised 
in  that  Court  embrace  both  the  public  and 
private  interest,  although  the  prosecution  for 
the  public  interest  should  be  disappointed  by 
the  plea  of  res  judicata,  or  by  a  pardon,  yet 
the  process  may  be  proceeded  in  to  the  effect 
of  recovering  the  dam^es  and  expenses  due 
te  the  private  pariy.  But  there  is  no  instance . 
of  a  prosecution  in  the  Court  of  Justiciary, 
with  a  conclusion  for  pecuniary  reparation 
merely,  to  the  private  party,  without  regard 
to  the  punishment  of  the  offender;  Hume,  ii. 
S3  and  34.  All  the  parties  concerned  in  oom- 
mitting  a  wrong  are  liable,  linguli  in  tatidumj 
for  the  pecuniary  reparation  to  the  party  in- 
jured ;  and,  although  no  criminal  prosecution 
for  a  delict  can  be  instituted  after  the  death 
of  the  offender,  yet  the  civil  claim  for  damages, 
at  the  instance  of  the  private  party,  is  not 
affected  by  the  delinquent's  death,  but  may 
be  made  effectual  against  his  representatives, 
like  an  ordinary  civil  debt;  and  this,  whether 
the  action  for  reparation  has  been  commenc- 
ed before  or  aftar  bis  death  ;  Morrison  v, 
Cameron,  die.,  25th  May  1809,  Foe.  Colt,  and 
nol6  to  the  report  of  that  case.  Sea,  on  the 
subject  of  this  article,  Stair,  B.  i.  Ut.  9,  §  3, 
et  seq. ;  jtfore's  Notet,  pp.  Ivii,  Ixi.  xcii. ;  Bro- 
die-B  Supp.  1003 ;  Ersk.  B.  iii.  tit.  1,  §  12,  et 
seq. ;  Bank.  vol.  i.  p.  252  ;  Kamtt'  Equity,  41, 
62,211;  Shand's  Pros.,  passim;  BeU's  Princ. 
i^29,  et  seq.^  545,  et  seq.  See  Mt^ice.  Jury 
Trial.     Defamation. 

Damnnm;  in  the  Roman  law, signiRedany 
loss  sustained  in  person  or  property.  Damnum 
was  either  injuria  datum  or  ahsque  injuria. 
Damnum  injuria  datum,  was  any  loss  occasioned 
by  a  free  person,  versani  in  illicito,  and  conse- 
quently guilty  either  of  dole  or  milpa.  Damnum 
ai>sque  injuria,  meant  a  loss  which  a  person 
snstained  through  no  illegal  or  unjust  act  on 
the  part  of  another  free  and  responsible  being; 
e.g.,  loss  inflicted  by  an  anim^  or  a  slave,  or 
happening  accidentally,  or  occasioned  by  afreo 
person  in  the  prosecution  of  a  justifiable  act. 
The  loss  inflicted  by  a  slave  was  called  nam. 
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by  an  animal  paupmes,  and  for  theu  the  pro- 
prietor waa  responsible.  Bat  with  lu,  &!• 
though  perhaps  incorrectly,  the  expreuion, 
Damnum  abiqtu  injaria,  is  sometimes  applied 
to  those  losaea  for  which  the  sufferer  can  make 
no  legal  claim  for  Reparation  against  an;  one. 
An  illustration  given  of  such  a  loss,  is  the 
establishment  of  a  riral  school  which  draws 
away  the  scholars  from  a  school  previously 
established  ;  Tomlins,  h.  t.  Damnum  itifectwn 
was  a  term  used  to  express  loss  not  yet  suf- 
fered, but  only  apprehended;  as,  for  instance, 
if  persons  were  mining  below  a  house,  or  heap- 
ing np  materials  against  a  wall,  or  had  threa- 
tened some  one,  the  pnetor  was  accnstomed  to 
itemand  from  them  cauttQ  damitt  tnfedi.  See 
Damages.     Siispensioii  and  Interdict. 

Sanmnm  Fatale;  is  a  loss  arising  ^m 
inevitable  accident,  such  as  no  hnman  pra- 
dence  can  prevent ; — such,  for  example,  as  the 
losses  occasioned  by  storms  or  tempests,  light- 
ning, floods,  over-blowing  with  sand,  or,  in 
general,  by  any  calamity  falling  within  the 
legal  description  ofan  act  of  Qod.  BeWs  Com.; 
B^l  on  Leata,  4th  edit.  vol.  i.  p.  429  ;  Hun- 
kr's  Landlord  and  Tenant ;  Brodie'i  Snpp.  to 
Stair,  989.     See  Act  of  God. 

Date  of  a  Seed.  It  is  the  invariable  prac- 
tice to  insert  the  date  of  the  deed,  in  the 
testing  clause,  either  by  specifying  the  day  on 
which  the  deed  has  been  signed,  or  by  refer- 
ring to  the  date  prefixed  to  the  deed,  or  men- 
tioned in  the  course  of  it.  But  although  this 
is  now  the  practice,  the  date  it  not  a  statatory 
requisite,  and  the  want  of  it  would  not,  of 
itself,  be  fatal  to  the  deed.  Yet,  if  there  be 
circumstances  of  suspicion  attending  the  omis- 
sion of  the  date,  every  presumption  will  be 
admitted  against  the  deed;  or,  at  least,  it 
will  be  held  to  be  of  the  date  most  unfavonr- 
able  to  its  validity.  If  the  date  be  fraudu- 
lently falsified  to  serve  a  purpose — as,  for  ex- 
ample, to  secure  a  preference  in  a  competition 
' — such  a  fraud  will  be  fatal  to  the  deed ;  Stair, 
B.  iv.  tit.  42,  §  19 ;  Mor^t  Notes,  p.  ccccvii. ; 
Enk.  B.  iii.  tit.  2,  §  18  ;  Bank.  vol.  ii.  p.  634; 
Rou'a  Lect.  vol.  i.  p.  132;  Bell't  Com.  6th 
edit. ;  Dickton't  Evidence,  pattim ;  Tkomton  on 
BiUt ;  Jfenii'ssV  Lectures  on  Conva/anctn^  ; 
Duff's  Feudal  Conva/ancing ;  Duff  on  Deeds. 
See  also  Testing  Clause.  In  questions  of  re- 
duction on  bankrnpcty,  under  the  act  1696, 
c.  6,  all  deeds  relating  to  heritable  rights 
which  require  to  be  complete<l  by  infeftment, 
are  reckoned  of  the  dale  of  the  registration 
of  the  sasine  following  on  them ;  and  all  dis- 
poeitions,  assignations,  and  venditions,  which 
do  not  require  sasine,  but  to  the  completion 
of  which,  as  transferences  or  securities,  inti- 
mation or  delivery  is  requisite,  are  held  to 
he  of  the  date  of  Uie  intimation,  delivery,  or 
other  act  requiute  for  completing  the  right 


DAY 

under  them ;  without  prejudice  to  the  raliditj 
of  all  such  deeds  in  other  respects ;  54  0n>. 
in.,  c.  137,  §§  12  and  13.  By  19  and  20 
Vict.,  e.  7  9,  §  6,  it  is  enacted  that  the  date  of  a 
deed  under  that  act  (the  new  Bankruptcy  Act), 
or  under  the  act  1696,  c.  5,  shall  be  the  d&te 
icording  the  sasine,  where  sasine  is  requi- 
site, and,  in  other  cases,  of  registration  of  the 
deed,  or  of  delivery,  or  of  intimation,  or  of 
such  other  proceeding  as  shall,  in  the  parti- 
cular case,  be  necessary  for  rendering  anch 
deed  completely  effectnal.  See  Bankrupt. 
Holograph  deeds  without  witnesses  do  not 
prove  their  own  dates,  where  the  date  is  of 
conseqaence,  as  in  questions  under  the  law  of 
deathbed,  or  in  competitions,  but  the  date 
may  be  proved,  aliunde,  by  adminicles  (&ab. 
B.  iii.  tit.  2,  S  22) ;  or  by  two  noexception- 
able  witnesses  {BanL  vol.  i.  p,  333).  And 
tn  re  mereatoria,  holograph  writings  will  prove 
their  date,  to  tbe  effect  at  least  of  throwing 
the  onus  probandi  on  the  objector.  Stair,  B. 
iii.  tit,  4,  §  29 ;  Mor^t  Notes,  p.  cocxvi. ; 
BeWt  Com.  p.  63,  €th  edit  See  also  Holo- 
graph Writings. 

Day.  The  day  is  either  natural  or  arti- 
ficial. The  artificial  day  is  the  time  from 
sunrise  to  sunset.  The  natural  day  consists 
of  twenty-four  hours;  which  period  is  also 
termed  the  astronomical  day,  or  the  civil  day. 
The  astronomical  day  begins  at  noon ;  the 
civil  day  is  reckoned  by  some  nations  from 
sunrise,  by  others  from  snnset,  and  by  others 
from  midnight.  By  the  Roman  calendar, 
the  civil  day  commenced  at  midnight;  and 
the  British  and  most  other  European  nations 
reckon  in  tbe  same  manner.  All  the  days  ot 
the  week  except  Sunday,  or  the  fast-days 
appointed  by  Government,  are  called  Un^tl 
days  ;  and  no  legal  diligence,  either  against 
person  or  property,  can  be  executed  except 
on  a  lawful  day.  But  criminal  warrants,  and 
warrants  for  apprehending  a  debtor,  as  in 
tMiJt(a((ms/ti7(B,may  both  be  granted  and  exe- 
cuted upon  a  Sunday,  or  upon  a  fast-day,  as 
well  as  on  a  lawful  day.  Bdl't  Com.  6th  edit. ; 
BeWs  Print.  §  431 ;  Eoe^e  Led.  vol.  i.  p.  329. 

Day-Writ  or  Day-Eule;  in  England,  a 
rule  or  order  of  Court,  permitting  a  prisoner 
in  custody  in  the  King's  Bench  prison,  &c., 
logo  without  the  boundsof  his  prison  foroiw 
dag.     Tomans'  Diet.  h.  t. 

Days  of  Onuw  of  a  Bill ;  a  prolongation 
of  the  time  of  payment  of  a  bill  formerly 
granted  as  a  mere  indnlgence,  but  now  as  a 
matter  of  legal  right,  wherever  the  bill  ia 
drawn  payable  at  a  certain  distance  of  time 
after  date,  or  after  sight.  The  number  of 
these  days  diff'ers  in  different  countries.  In 
Scotland,  three  days  of  grace  are  allowed. 
When  the  bill  is  drawn  payable  at  si^  or 
on  demand,  there  are  no  days  of  grace.     A 


DEA 

ini  may  be  protested  for  non-payment  on  tlie 
diy  after  the  Domlnal  day  of  paymeut ;  but 
the  practice  ii  to  preeent  the  bill  for  payment 
on  the  last  day  of  grace,  or,  if  that  ihonld 
fall  npon  a  Sunday,  on  the  Saturday  preced- 
ing, and  if  not  then  paid,  to  protest  it  for  non- 
payment ;  Erdc.  B.  iii.  tit.  2,  §  33  ;  BeU'i  Com. 
p.  324, 6th  edit. ;  B^t  Priite.  §  327  ;  Thom- 
um  M  Bilh,  p.  405,  tt  leq. ;  Mettiiet't  Lectura, 
p.  3M.     See  BiU  of  Exchange. 

DeuHHt  Before  the  paasing  of  the  Burgh 
Reform  Act,  the  deacons  of  the  crafts  formed 
a  constituent  part  of  the  town  council  in  royal 
burghs,  and  represented  the  trades.  Thoy 
were  elected  by  their  respective  inoorpora- 
tious,  generally,  if  not  universally,  under  the 
control  of  the  town  council.  The  subordinato 
bwrporations,  prior  to  the  election  of  dea- 
eoDJ,  made  up  a  list  of  six  of  their  members, 
vhich  they  presented  to  the  council,  who 
struck  off  three  from  the  number,  and  re- 
tnmed  the  remaining  three  names  to  the 
incorporation,  as  a  leet  or  list,  out  of  which 
the  incorporation  should  elect  their  deacon 
for  the  ensuing  year,  The  election,  when 
made,  was  repurtod  to  the  council,  and  np- 
proTed  of;  after  which  the  new  deacoa  eatered 
npon  the  duties  of  bis  office ;  or,  if  any  dis- 
pute arose  as  to  the  election,  the  council  had 
power,  in  the  first  instance,  to  hear  and  deter- 
mine it ;  their  decision  being  subject  to  review 
by  summary  complaint  to  the  Court  of  Session, 
provided  the  complaint  were  presented  within 
two  calendar  months  after  the  annual  election 
of  magistrates  and  councillors  ;  \&  Geo.  II., 
e.n.  Butbythe  BurghKefonnAct,3  an(J4 
Wai.  IV.,  c  76,  5  19,  it  is  enacted,  that  the 
deacons  shall  no  longer  be  recognised  as  official 
and  constituent  members  of  the  town  council ; 
bat  the  rights  of  the  crafts  to  elect  their  dea- 
cons and  other  ofBcers,  for  the  management  of 
their  affairs,  in  snch  form  as  they  were  in  use 
to  adopt,  are  preserved,  and  are  exercised, 
without  control  on  the  part  of  the  town 
council.  The  deacon-convener  of  the  trades 
in  Edinburgh  and  Olasgow  still  continues  a 
constituent  member  of  the  town  council.  The 
deacon  is  preses  of  his  own  incorporation  ;  and 
signs  the  record  of  its  acta.  Some  of  our  older 
statutes  confer  on  deacons  a  mastership  or 
jurisdiction  over  the  rest  of  their  trade,  and  a 
power  toeaiay  their  work ;  but  at  present  they 
eiercise  no  inch  power  or  jurisdiction.  Bank. 
B.  i.  tit  1 J  20  ;  BdFs  Princ.U  2176.  2186 ; 
WMa  on  Bkctiont,  S40,  and  Sitppkmml,  141. 
Bead  Bod;.  The  offence  of  disinterring  a 
dead  body ,  or  in'ni«n  violati  s^ulchri,  is  punish- 
able arbitrarily,  by  fine,  imprisonment,  whip- 
ping, or  transportation,  according  to  the  cir- 
cnmstancei  attending  the  commission  of  the 
crime.  This  offence  is  not  regai;dod  properly 
«i » theft,  but  as  a  great  indecency,  and  a 
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crime  of  its  own  nature.  The  stealing  of  a 
corpse  before  interment  seems  to  be  punish- 
able on  the  same  principle.  In  England,  if 
the  shroud  or  other  apparel  be  carried  off 
with  the  body,  an  indictment  lies  for  theft ; 
but  the  canring  away  of  the  body  itself,  is 
not  held  to  bo  theft  either  by  the  English 
or  Scotch  law.  Hume,  i.  85 ;  Mor^t  Note*  to 
Stair,  p.  ccliixvii ;  Tomiins'  Diet,  wee  Corpte. 
See  also  the  Anatomy  Act,  2  and  3  WiU.  IV., 
c.  75,  which  provides  regulations  as  to  bodies 
intended  to  be  made  use  of  for  anatomical 
purposes,  which  must  be  observed  under  sen- 
tence of  fine  or  imprisonment. 

Dead  Freight.  A  merchant  who  fi-eiglits 
a  whole  ship  is  liable  to  pay  freight  for  the 
goods  transported,  and  a  compensation  for  any 
loss  arising  from  his  failure  to  supply  a  full 
cargo.  The  sum  paid  for  the  unoccupied 
space  is  called  dead/reight ;  it  is  not,  however, 
properly  freight,  but,  strictly  speaking,  a 
claim  of  damages  for  the  loss  of  freight ;  and, 
therefore,  the  shipmaster  has  no  lien  over  the 
goods  on  board,  entitling  him  to  retain  then 
against  the  consignee  in  security  of  this  clwm, 
which  must  be  made  effectual  by  a  personal 
action  against  the  lighter.  But,  atthongh 
there  bo  no  such  Hen  by  implied  contract,  it 
may  be  constituted  by  an  express  stipulation 
to  that  effect,  in  the  charter-party,  BdVt  Com. 
p.  430,  6th  edit. ;  Brodi^t  Supp.  to  Stair,  916. 

Dead'l  Part ;  is  that  part  of  a  man's  move- 
able succession  which  be  is  entitled  to  dispose 
of  by  testament.  If  a  man  have  neither  wife 
nor  children,  or  is  not  survived  by  either,  his 
whole  free  moveable  estate  (with  the  excep* 
tion  of  heirship  moveables),  is  called  dead's 
part,  and  he  may  bequeath  the  whole  of  it. 
If  he  leave  a  widow  and  no  children,  the 
widow  is  entitled  to  one-half  of  the  free  move- 
ables, as  her  jus  relicts;  and  the  other  half 
is  dead's  part.  If  he  leave  a  child  or  children 
but  no  widow,  the  ono-half  of  the  iree  move- 
able estate  is  dead's  part,  and  the  other  goes 
to  the  child  or  children  as  legitim.  Where, 
again,  he  leaves  both  a  widow  and  a  child  or 
children,  the  widow  has  a  third  as  her  ju» 
relieke  ;  the  child  or  children  a  third  as  kgi- 
lim ;  and  the  remaining  third  is  the  dead's 
part.  But  tbislegal distribution ofthemove- 
able  estate  may  be  affected  by  special  provi- 
sions in  a  contract  of  marriage,  which  may 
increase  or  diminish  the  share  of  the  move- 
able estate  at  the  father's  disposal  by  testa- 
ment ;  or  the  same  consequence  may  result 
from  renunciationsor  discharges  of  their  legal 
rights  by  the  wife  or  the  children.  On  the 
father'a  death,  thej'iM  relict<e  and  legitimvett, 
ipso  jwe,  in  the  wife  and  in  the  children, 
without  confirmation ;  but  it  is  otherwise 
with  the  dead's  part,  which,  in  so  far  as  on- 
disposed  of  by  testament,  must  be  taken  np 
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}>j  the  next  of  kin  by  confirmatioQ.  Slair, 
B.  iii.  tit.  4,  §  24,  and  tit.  8,  §  54 ;  SrsL  B. 
lit.  tit.  9,  §  18,  et  seq.,  and  j  30 ;  Bank.  B. 
iii.  tit.  8,  Tol.  ii.  pp.  379  and  407.  See  also 
Confimvaion  of  Executor.  Jut  RtUktae.  Legy- 
Urn.  Goods  in  Commnnion.  Contract  of  Mar- 
riage. 

Deaf  and  Dumb.  Peraons  who  had  been 
deaf  and  dumb  from  their  blrtb,  were  held 
by  the  Roman  law  to  be  incapable  of  consent, 
and  coBBequeotl)'  unfit  to  enter  into  a  legal 
obligation  or  contract.  But,  by  the  law  of 
Scotland,  such  persons  may  contract,  if  they 
have  the  use  of  reason,  and  if  it  appear  that 
they  nnderstand  the  nature  of  the  engage- 
ment which  they  are  undertaking,  and  that 
they  have  expressed  their  consent  by  the 
usual  signs.  The  law  prorides  tutors  to  such 
deaf  and  dumb  penous  as  are  incapable,  from 
that  infirmity,  of  managing  or  understanding 
their  own  affairs.  Those  tutors  are  appointed 
in  the  same  manner  as  tutors  to  idiots  or 
insane  persons.  Stair,  B.  i.  tit.  6,  §  25,  and 
B.  i.  tit.  10,  §  13  ;  Ersk.  B.  iii.  tit.  1,  §  16 ; 
Bani;.  B.  i.  tit.  7,  §  11 ;  Eraser's  Domettic  Re- 
lationt,  ii.  133.  In  one  instance,  a  woman 
bom  deaf  and  dumb  was  subjected  to  a  cri- 
minal trial  for  murder,  proof  beiug  offered 
that  she  knew  right  from  wrong,  and  that 
punishment  is  the  consequence  of  guilt,  and 
that  she  was  able  to  conduct  herself  properly 
in  all  the  ordinary  affairs  of  life.  She  pleaded 
not  guilty  by  signs;  and  the  evidence  on  the 
trial  having  turned  out  favourably  for  her, 
she  was  acquitted  ;  Hume,  i.  45,  ii.  278,  note; 
Alison's  Princ.  667.  It  is  almost  superfluous 
to  observe  that  it  is  a  valid  objection  to  a 
juryman  that  he  is  deaf  or  dumb;  Swne,  ii. 
310.  By  the  law  of  England,  a  man  bom 
deaf,  dumb,  and  blind,  is  looked  upon  in  the 
same  light  as  an  idiot.  Tomans'  Diet.  h.  t. 
.  Bean  of  Ouild ;  the  head  of  the  Guild- 
brethren  or  Merchant  Company.  By  1593, 
c.  180,  power  was  conferred  ou  the  dean  of 
guild  to  judge,  in  mercantile  and  maritime 
causes,  within  burgh  ;  but  it  is  long  since  he 
ceased  to  exercise  that  branch  of  bis  jurisdic- 
tion. The  proper  duty  of  this  magistrate 
now  is,  to  take  care  that  buildings  within 
burgh  are  sufficient ;  that  they  are  erected 
agreeably  to  law  ;  and  that  they  do  not  en- 
croach either  on  private  or  public  property. 
Me  may  order  insufficiont  buildings  to  be 
taken  down  ;  but  to  other  respects,  his  juris- 
diction is  strictly  confined  to  possessory  ques- 
tions. Although  the  dean  of  guild  was  for- 
merly a  m^istrate  of  a  royal  burgh,  and,  in- 
deed, in  certain  of  the  burghs  still  continues 
to  be  BO,  his  jurisdiction  is  unconnected  with 
the  bailie  court.  His  judgments  are  liable  to 
review  in  the  Court  of  Session,  by  advocation, 
suspension,  or  reduction.    By  the  Burgh  Ke- 
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form  Act,  3  and  4  Will.  IV.,  c.  76,  it  is  de- 
clared, that  while  the  right  of  the  guildry  to 
elect  their  dean  shall  be  preserved,  he  shall 
no  longer  be  recognised  as  an  official  and  con-' 
stituent  member  of  the  town  council,  and  that 
his  functions  shall  be  performed  by  a  member 
of  the  council,  elected  by  the  majority  of 
councillors.  But  the  deans  of  gnild  in  Edin- 
burgh, Glasgow,  Aberdeen,  Dundee,  and 
Perth,  elected  as  heretofore,  are  continued  as 
constituent  members  of  the  council,  to  per- 
form all  the  functions  of  their  office.  ErA- 
B.  i.  tit.  4,  5  24  ;  BarA.  B.  iv.  tit.  22 ;  Beif* 
Fnnc.  §§  2176,  2184  ;  Jwi&.  Styles,  iii.  678, 
756.     See  Burph  Royal. 

Dean  of  Gmld  Court.  In  Edinburgh,  the 
dean  of  guild  court  consists  of  the  dean  of 
guild,  the  old  dean  of  guild,  and  a  council  of 
mercbanta  and  tradesmen  aunually  chosen. 
The  law  assessors  of  the  magistrates  of  Edin- 
burgh act  as  assessors,  and  the  usual  prac- 
titioners before  the  court  are  the  nembera 
of  the  society  of  solicitors-at-law.  The  ju- 
risdiction of  the  court  is  confined  to  the  regu- 
lation of  buildings  within  the  royalty  ;  to  the 
prevention  of  obstructions  in  the  streets  ;  to 
the  removal  of  old  and  ruinous  tenements  ; 
and,  in  general,  to  such  matters  of  police 
as  have  any  connection  with  bnildingi ;  in- 
cluding the  enforcement  of  the  act  1698,  e.  6, 
as  to  the  height  and  structure  of  houses  ia 
Edinburgh.  No  building  can  he  erected,  de- 
molished, or  materially  altered,  within  burgh, 
without  a  warrant  from  this  court,  after  all 
parties  interested  have  been  cited.  The 
court  has  also  a  jurisdiction  in  regulating 
weights  and  measures.  Where  pot  moved  in 
by  private  parties,  these  matters,  so  far  aa 
regards  the  public  interest,  are  brought  under 
the  notice  of  the  dean  of  guild  court  by  the 
procurator- fiscal  of  that  court.  The  juris- 
diction is  confined  to  possessory  questions ; 
and  the  decrees  of  the  court  may  he  enforced 
by  letters  of  homing,  obtained  on  a  hill  at  the 
Bill-Chamber,  as  in  the  ordinary  case  of  the 
decrees  of  magistrates  of  royal  burghs.  The 
dean  of  guild  courts  in  other  royal  burghs,  of 
sufficient  size,  have  an  analogous  jurisdiction  ; 
and  tbe  form  of  process  before  the  dean  of 
guild  is  similarto  that  in  other  inferior  courts; 
except  that,  in  processes  of  Itntn^,  the  action 
may  proceed  on  the  original  petition  alone, 
without  any  farther  written  pleadings ;  the 
parties  or  their  procurators  being  heard  viva 
voce.  The  facts,  and  the  rights  of  the  parties, 
may  also  be  ascertained,  when  it  ^all  appear 
proper,  by  judicial  inspection  of  the  premises, 
or  by  judicial  remita  to  skilful  tradesmen,  who 
may  be  put  on  oath  if  required,  and  by  the 
exhibition  of  plans.  See  authorities  as  m  pre- 
ceding artielA.  See  also  Boyifs  Jitiidai  iW- 
ceedings,-  B.  v.  tit.  3 ;  Erst.  B.  i.  tit.  4,  §  24, 
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aid  Mtei ;  and  B.  ii.  til.  9,  $  9 ;  Jurid.  Sts/iei, 
iii.  678;  A.  S.  12th  Nov.  1825  (Bvrgk  Uourtt), 
part  HL,  c  1.  See  Jedge  and  Wairanl.  Weights 
end  Jfeomret.     Edinburgh.     Lining. 

Dean  of  Faoulty.  The  corporation  of  ad- 
vocates or  barristers  in  Kdinburgh  is  called 
the  FacuUi/  of  Advaeaies,  and  the  Deau  of 
];'aciilt;  is  cue  of  tbeir  number  elected  an- 
Doally  to  preside  at  their  meetings,  aud  to 
(ign  the  acts  of  the  Faculty.  Bank.  B.  iv. 
lit.  3,  §  8.     See  AdvoeaU. 

Data;  is  an  eccleBiastioal  dignitary  in  the 
Cbnrch  of  England,  next  in  degree  to  a  bishop. 
See  fomiin^  Did. 

Deans  of  the  Chapel-HoyaL  Tlie  Chapel- 
Roj&l  in  Scotland  was  a  collegiate  church, 
founded  by  the  Scottish  kings  lor  their  own 
OH,  the  superior  of  which  was  called  Dean 
of  the  Chapel- Royal.  This  benefice  was,  after 
the  RefonnatioD,  conferred  first  on  the  Bishop 
of  Galloway,  and  aftervards  annexed  to  the 
He  of  Dunblane.  Since  the  abolition  of 
Episcopacy,  the  revenues  of  the  benefice  have 
bMO  in  the  Crown ;  and  the  Sovereign  be- 
aters them  on  one  or  more  clergymen  of  the 
Chnrch  of  Scotland,  who  are  denominated 
deans  and  chaplains,  and  who  hold  the  ap- 
pointment during  pleasure.  The  patronage 
of  the  churches  which  belonged  to  the  ancient 
dtanery  is  now  in  the  Crown,  unless  expressly 
coDTeyed  to  the  chaplains,  in  their  gift  of  the 
profits  and  emoluments  of  the  deanery.  Bank, 
a.  iL  tit.  8,  g  101. 

Death,  Fn&uhment  ot    See  Capital  Fun- 

DesUl ;  is  either  natnral  or  civil.  Natural, 
it  when  life  is  actually  extinct ;  civil,  is  when 
■  person  is  adjudged  dead  by  the  law.  Death 
hu  various  effects,  according  to  the  circum- 
itinc«i  in  which  it  takes  place.  The  death 
of  the  penon  behaving  as  heir  purges  vicious 
pwire  titles.  The  death  of  a  partner  dis- 
wlres  a  company,  in  absence  of  agreement  to 
the  contrary.  Death  obliterates  crimes  as  to 
the  punishment ;  but  the  right  arising  to  the 
superior  in  the  fee,  from  the  delinquence,  as 
t  resolutive  condition,  is  not  excluded  by  the 
nstal's  death.  The  case  of  the  death  or 
uckness  of  any  of  the  judges  of  the  Court  is 
provided  for  by  2  Will.  IV.,  c.  5.  See  Shanifs 
PnK,  p.  oi.  Where  either  of  the  parties  to 
a  process  dies,  the  proceedings  must  stop  till 
bis  representAttves  are  cited  ;  for  any  judg- 
aient  pronounced  in  an  action  against  a  party 
previously  dead  is  null.  Formerly  an  action 
of  transference  was  necessary,  in  case  of  either 
the  pntauer's  or  defender's  death;  but  the 
necessity  was  taken  away  in  the  case  of  the 
pnnoers  by  1693,  c.  15,  which  allows  bis 
"  heir,  executor,  or  assignee,  upon  production 
of  his  service  or  retonr,  or  confirmed  testa- 
aeot,  or  special  assignation,  though  not  iuti- 
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mate,  to  insist  in  the  principal  cause  ;"  and 
successors  or  purchasers  may  proceed  with  the 
action  on  producing  their  title,  and  being 
sisted  by  a  minute.  On  the  defender's  death, 
however,  and  on  the  refusal  of  his  represen- 
tative to  si st  himself,  an  action  of  transference 
is  necessary,  and  the  principal  cause  cannot 
he  proceeded  in  till  decree  of  transference  is 
pronounced.  Provision  is  made  for  the  sub- 
stitution, at  some  future  day,  of  services  and 
notices  in  lieu  of  actions  of  transference,  by 
13  and  14  Vict.,  c.  36,  §  54.  A  forthcoming 
may  be  raised  on  an  arrestment,  not  with  stand- 
ing the  death  of  the  arrester,  arrestee,  or 
common  debtor.  For  the  rules  on  this  sub- 
ject, see  Arrestment.  A  presumption  exists 
in  favour  of  life  for  a  reasonable  number  of 
years,  so  as  to  throw  the  onus  probandt  upon 
the  party  alleging  death.  But  this  presump- 
tion may  be  overcome  by  a  counter  presump- 
tiou  of  death,  arising  from  the  circumsyiaces 
of  the  case.  No  general  rules  can  be  given 
upon  this  point ;  but  a  number  of  decisions 
will  be  found  cited  in  Dickson  on  Evidence,  p. 
133,  et  seq.  The  registration  of  deaths,  as 
well  as  of  births  and  marriages,  is  regulated 
by  17  and  18  Vict.,  c  80,  which  contains  pro- 
visions for  making  registration  compulsory. 
See  Dickson  on  Evidence,  p.  578,  and  Selon's 
Anali/$is  of  fAt's  staiute;  Stair,  B.  ii.  tit.  11,  § 
33 ;  B.  iii.  tit.  5,  §  34,  tit.  6,  §  15 ;  Mor^s  Notes, 
pp.cii.ccvii.  ccclxv. ;  £rab.  B.  iii.  tit.  S,  S  42; 
B.  iv.  til  1,  §61;  Bell's  Com.,  passim;  PHnc. 
95  228,  376,  1628  ;  Illust.  gS  228,  375  ;  Wat- 
son's Stat.  Law,  h.  t. ;  Earner  Stat.  Law,  h,  t.  ; 
Shand's  Prae.,passim  ;  Chambers'  Election  Law, 
h.  I.  See  Transference.  Forthcoming.  Wakeif 
ing.    Registration, 

Deathbed,  Law  of:  By  the  law  of  death- 
bed (which  is  peculiar  to  Scotland),  the  heir 
in  heritage  is  entitled  to  reduce  all  voluntary 
deeds  granted  to  his  prejudice  by  bis  prede- 
cessor, within  sixty  days  preceding  the  prede- 
cessor's death ;  provided  the  maker  of  the 
deed,  at  its  date,  was  labouring  under  the  dis- 
ease of  which  he  died,  and  did  not  subse- 
quently go  to  kirk  or  market  unsupported. 
Such  deeds,  granted  in  lecto,  as  it  is  called, 
are  contradistinguished  from  deeds  granted 
by  a  person  in  what  is  termed  li^e  poustie, 
{Ugitima  potestate) ;  that  is,  where  the  granter 
is  legally  presumed  to  have  been  of  a  sound 
nnd  disposing  mind.  But  deathbed  deeds, 
although  challengeable  by  the  heir,  are  efiec- 
tual,  unless  challenged  by  way  of  reduction, 
and  are  not  null  ope  exeeptionis.  The  law  of 
deathbed,  which  is  part  of  our  ancient  com- 
mon law,  is  of  uncertain  origin  ;  but  some  in- 
terestingspeculationsconcerning  the  principle 
on  which  it  is  supposed  to  rest,  will  he  found 
in  the  following  authorities  : — Reg.Majestafem, 
tit.  ii.  c.  18,  5f  7  and  9  ;  Craig  de  Feudis,  lib. 


252 


DBA 


i.  Aieg.  12,  §  36 ;  lib.  li.  dieg.  1,  j  28 ;  DirU- 
ton's  Ltot^ts,  voce  Legitima  Libeivntm;  Stair,  B. 
iii.  tit.  4,  §  28  ;  ifiM-e's  Nota,  cccxiii.  et  teq., 
and  B.  iv.  tit.  20,  §  41 ;  Mackemi^a  Inet.  B. 
iii.  tit.  8  ;  Bank.  B.  iii.  tit.  4,  §  32  ;  ErOc.  B. 
iii.  tit.  8,  §  95,  e(  zeq. ;  1696,  c  4  ;  -1.  S.  29th 
Feb.  1692.  The  leading  rules  of  the  doctrtae, 
as  now  settled,  may  be  thoB  arraoged : — 

1.  Nature  of  Ikt  diteate.  It  is  not  sufficient 
to  iQTalidate  the  deed,  that  death  has  hap- 
pened within  sixty  days  after  its  date,  if  the 
granter  was  then  in  good  health,  althongh  bo 
may  have  afterwards  died  from  accideat  or 
supervening  disease.  Neither  is  it  sufficient 
that,  at  the  date  of  the  deed,  the  granter  was 
ill  of  one  disease,  if  he  died  of  a  difierent 
disease  (see  Maekay  t.  Davidson,  17th  Jan. 
1828, 6  S.  368,  affirmed  on  appeal,  1831) ;  pro- 
vided the  latter  disease  was  completely  dia- 
tinct  from,  and  not  a  manifest  sequel  of,  that 
nnde^  which  he  was  labouring  at  the  date  of 
the  deed,  or  bo  connected  with  it  as  to  have 
been  accelerated  or  increased  by  it.  If,  how- 
ever, the  disease  existing  at  the  date  of  the 
deed  has  been  clearly  the  immediate  or  nlti- 
mat«  caase  of  death,  its  character  is  imma- 
terial. Thus,  it  is  of  no  consequence  whether 
it  have  been  slow  or  acute,  constant  or  recur- 
ring, local  or  general ;  and  even,  extreme  old 
age  alone,  if  attended  with  appearances  ob- 
vlonsly  indicating  the  approach  of  death,  is 
sufficient.  Nor  is  it  necessary  that  the  dis- 
ease shall  have  confined  the  party  to  bed  or 
to  the  house,  and  still  les,  that  it  shall  have 
aflTected  his  judgment,  or  incapacitated  him 
for  managing  his  aETairs,  the  meaning  of  the 
law  being  to  exclude  such  investigations  by  a 
general  presumption  of  incapacity. 

2.  Exertion  of  kirh  or  market.  The  deed 
will  not  be  reducible  ex  eapUe  leeti,  if  it  can  be 
proved  that  after  the  date  of  the  deed  the 
granter  appeared  publicly  at  kirk  or  market ; 
it  being  absolutely  presumed,  that  if  he  was 
able  to  do  so,  he  was  not  in  such  a  state  of 
weakness  as  to  fall  within  the  reason  of  the 
law.  And  as,  on  the  one  hand,  this  excep- 
tion of  kirk  or  market  is  admitted  (althongh 
Erakine  seems  to  state  a  contrary  doctrine, 
B.  iii.  tit.  8,  §  96),  whatever  may  have  been 
the  state  of  health  at  the  time ;  so,  on  the 
other  hand,  the  wont  of  this  act  cannot  be 
supplied  by  proof  of  capability  to  execute  the 
deed.  It  is  declared,  by  Act  of  Sederunt,  29th 
Feb.  1692,  that  in  order  to  be  effectual,  the 
act  of  going  to  kirk  or  market  must  be  per- 
formed '*  in  the  day-time,  and  when  people 
are  gathered  together  in  the  church  or  church- 
yard for  any  public  meeting,  civil  or  eccle- 
siastic ;  "  or,  "  in  the  market-place  for  public 
market ;"  and  that  no  instrnment  taken  on 
the  fact  shall  bear  faith,  unless  it  expressly 
set  forth  "  that  it  was  taken  in  the  audience 
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and  view  of  the  people  gathered  together  at 
aforesaid."  This  public  appearance,  beddea, 
must  be  proved  satisfactorily  to  have  beeo 
such  as  to  indicate  a  certain  degree  of  bodilj 
ability;  for  the  person  must  nave  gone  to 
church  or  market,  and  returned  unsupported. 
But  the  circumstance  of  his  having  been  on 
horseback  is  not  regarded  as  support,  unless 
he  has  been  helped  on  and  off.  If  be  have 
continued  in  the  kirk  or  market  long  enough 
to  afford  evidence  of  his  having  been  there,  it 
is  unnecessary  that  he  shall  have  continued 
for  any  definite  time,  or  that  he  shall  hare 
transacted  bnainess  in  the  market.  Neither 
is  it  required  that  he  shall  have  exhibited  the 
appearance  of  recovery,  the  act  not  being 
legally  regarded  as  symptomatic  of  re-conra- 
lescence,  but  as  affording  an  insuperable  pre- 
sumption of  capability  to  execute  the  deed. 
On  this  point  the  following  cases  may  be  con- 
sulted -.—Faidtney,  9th  July  1776.  Mot.  App. 
Deathbed,  No.  1  ;  Xaitland,  16th  May  1816, 
Fae.  Coll. ;  Rait,  27th  Nov.  1818,  Foe  GeU., 
and  other  authorities  infra  cit. 

3.  Periodo/tixfy  dayt.  If  the  granter  sar- 
vive  for  sixty  days  after  the  date  of  the  deed, 
that  alone,  by  stat.  1696,  o.  4,  '*  shall  be  a 
sufficient  exception  to  exclude  the  reason  of 
deathbed."  In  computing  this  period,  the 
day  of  signing  the  deed  is  not  reckoned; 
bnt  it  is  sufficient,  on  (he  other  hand,  that  the 
granter  has  survived  until  the  runningof  oaj 
part  of  the  sixtieth  day.  See  Computatitm  cf 
Time.  If  the  deed  have  been  ante-dated  to 
provide  against  the  objection  of  deathbed,  it 
seenu  to  be  subject  to  reduction,  whatever  may 
have  been  its  true  date ;  Merry  v.  Howe, 
6th  Feb.  1801,  Mor.  App.  voce  Writ,  No.  3 ; 
affirmed  in  the  Hoiue  ^  Lorde.  Hoh^raph 
deeds  not  tested  do  not  prove  their  dates  in 
questions  under  the  law  of  deathbed.  See 
Holograph  Deede.  Some  authorities  mentiou 
the  cases  of  deeds  granted  by  persons  under 
sentence  of  death,  and  by  persons  who  hare 
fallen  in  duels  within  the  sixty  days,  as  sub- 
ject to  this  law,  bnt  without  any  good  reason, 
so  far  as  regards  the  latter  class  of  deeds  ; 
and  with  regard  to  the  former,  they  may  be 
reducible,  but  obviously  not  on  the  head  of 
deathbed.  See  Bank.  B.  iii.  tit.  4,  §  33 ; 
BeWe  Com.  vol.  i.  p.  87,  et  teq.  6tb  edit. 

4.  Deedt  affeetea  by  this  law.  These  are  in 
general  all  deeds  to  the  heir^  prejudice,  and 
all  deeds  done  in  consequence  of  them ;  such, 
for  example,  ss  a  sale  by  trustees  under  a 
deathbed  settlement.  Generally  speaking, 
the  deeds  struck  at  by  the  law  of  deathbed,  ai-e 
settlements  and  alienations,  onerous  or  gra- 
tuitous, in  property,  or  in  security,  or  sub- 
jects heritable  ex  ena  tiatura,  or  by  destina- 
tion ;  conveyances  for  a  tract  of  yean  of  the 
profits  of  such  sulyecls ;  leasee  of  extraordi- 
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mrj  dnntlon,  or  for  nDnsnallf  loir  T«iite,  or 
lor  granonu ;  bnt  leaaeB  for  adeqnkte  rents, 
ud  in  the  ordiD&ry  course  of  mana^nent, 
are  not  reducible,  although  gmnted  m  leeto ; 
Sn^  iBt  Jnne  1813,  Fae.  CoU.  Aliena- 
tioDi  of  heirship  moreables  made  in  Ueto  are 
ftbo  nnder  the  law ;  likewise  gratuitom  dis- 
ehsi^es  or  renunciations  of  heritable  rights 
w  clums  ;  gratuitous  bonds  or  obligstioos  to 
the  pr^udice  of  the  heir,  whether  taken  psy- 
sble  by  the  heir  in  heritage,  or  hj  heirs  in 
general,  if  the  granter'a  moveable  funds  are 
inmfflcient  to  discharge  them ;  gratnitons 
bondt  of  corroboration  of  prior  debts  creating 
sn  obligation  on  the  heir,  ia  which  he  would 
not  have  been  otherwise  liable,  and  legacies 
and  iMqaests  made  a  burden  on  him ;  volun- 
tai7  prorisiouB  to  his  prejudice  in  favour  of 
wives  or  children;  and  generally,  all  such  al- 
terations in  the  nature  of  the  subject  as  pre- 
jadiee  the  heir's  interest  If  the  effect  of  the 
deed  be  injurions  to  the  heir,  it  is  of  no  con- 
sequence whether  it  has  been  granted  bj/  the 
deceased,  or  to  him,  in  a  form  dictated  by 
himielf,  or  whether  the  subjects  were  vested 
b  the  deceased,  or  in  a  trustee  for  his  behoof, 
and  who  has  acted  in  obedience  to  his  direc- 
tions given  tn  kcto.  Even  a  deathbed  alter- 
ation of  a  previous  nomination  of  curators  is 
reducible.  Crawford,  Feb.  1751 ;  Mor.  3230. 
Od  the  other  hand,  it  is  necessary  that  the 
deed  be  strictly  of  a  voluntary  kind,  and  such 
aithe  party  could  not  have  be  en  J  compelled 
to  grant.  'Thus  a  disposition  executed  on 
deathbed,  in  implement  of  missives  eiecnted 
t*  liege  pomtie,  is  not  struck  at ;  because, 
even  had  no  disposition  been  granted  by  the 
ancestor,  the  heir  would  have  beeu  bonnd,  as 
his  representative,  to  implement  any  liegi 
pnutie  obligation  incumbent  on  his  ancestor. 
5.  Title  to  pursue.  "  The  right  of  reduc- 
tion ex  capite  lecti  is  introduced  in  favour  of 
that  heir  who  was  (Uioqui  iucce»surus,  in  the 
subject  alienated  by  the  deathbed  deed." 
Bnk.  B.  iii.  tit.  8,  $  100 ;  provided  always 
that  the  heir  has  done  nothing  to  ratify  or 
homologate  the  deed.  Such  homologation, 
however,  will  not  be  inferred  from  his  having 
previooaly  accepted  a  provision  of  other  pro- 
perty from  his  ancestor,  as  in  fulL  The  pri- 
vilege of  reducing  a  deathbed  deed  may  be 
exercised  by  an  apparent  heir ;  and  it  is  not 
limited  to  the  immediate  apparent  heir  at 
the  time  of  the  granter's  death,  if  that  heir 
die  without  ratifying  or  homologating  the 
deathbed  deed,  and  if  the  deed  be  to  the  pre- 
judice of  the  next  heir  also.  That  next  heir's 
right,  however,  is  excluded  by  the  prior  heir's 
li^  pouttie  ratification  or  homologation ;  if 
the  prior  heir  be  legally  capable  to  ratifr  or 
lumologate,  and  that  even  although  the  deed 
should  nave  been  to  the  pr^jadice  of  the  re* 
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moter  heir  only,  and  not  to  that  of  the  heir 
homologating.  fThe  privilege  is  also  compe- 
tent to  the  creditors  of  the  heir  posEessing  it, 
who  may,  according  to  Erskine  (E  iii.  tit.  8, 
5  100),  exercise  it  without  any  previous  ad- 
judication of  the  foculty  to  reduce,  if  the  heir 
himself  have  not  homologated  the  deathbed 
deed.  The  privilege  of  reducing  ex  capite  tecti 
is  also  competent  to  the  Crown  as  ultiKut 
h<BTet,  or  to  the  Crown's  donator ;  Brodi,  2d 
Feb.  1809,  Fac.  Coll.  Wives  and  children 
have  the  privilege  of  setting  aside  deathbed 
settlements  of  moveables,  in  so  far  as  such 
deeds  affect  their  legal  provisions  of  jus  rdieta 
and  legitim:  Ersk.  B.  iii.  tit.  9,  f  16.  See 
Leffitim.    Jut  Rdidce. 

It  is  incumbent  on  the  pursuer  of  a  reduc- 
tion tx  capite  leeti  to  show  that  the  prejudice 
to  him  arises  from  the  particular  deed  sought 
to  be  reduced,  and  that  such  prejudice  would 
be  removed  by  the  reduction,  otherwise  he 
has  no  interest  to  challenge  it.  On  this  sub- 
ject, it  is  sufBciently  plain  that  no  mere  dis- 
ponee  (not  being  heir  olMfUt  luecetturvt) 
under  a  deed  executed  in  iiege  poustie,  has 
a  right  to  challenge  a  deathbed  exercise  of  a 
faculty  of  revocation,  contained  in  the  dispo- 
sition. But  questions  of  more  difficulty  have 
occurred  regarding  the  effect  of  deathbed  re- 
vocations, of  prior  tifge  poustie  deeds  to  the 
heir's  prejudice,  when  tbe  deeds  containing 
such  revocations  also  exclude  the  heir.  Id 
cases  of  this  kind  one  difficulty  is  founded  on 
the  doctrine  of  aj^obate  and  reprobate,  it 
having  been  at  one  time  thought  that  the 
heir  could  not  challenge  tbe  deathbed  deed, 
in  BO  far  as  it  was  to  his  prejudice,  while,  at 
the  same  time,  he  took  the  benefit  of  the  re- 
vocation contained  in  it.  Another  difficulty 
arose  from  the  supposed  want  of  interest  in 
the  heir,  to  reduce  the  deathbed  deed,  since 
by  doing  so  he  would  revive  the  prior  Uye 
pouitie  deed  which  excluded  him.  The  result 
of  a  good  deal  of  discuBsion  on  this  subject, 
both  in  the  Court  of  Session  and  in  the 
House  of  Lords,  seems  to  be,  that  the  heir  is 
entitled  to  take  the  benefit  of  the  deathbed 
deed,  in  so  far  as  it  revokes  prior  deeds,  while 
he  may  reduce  it  in  so  far  as  it  is  to  his  pre- 
judice ;  and  this  even  where  it  appears  to 
have  been  the  grantor's  meaning,  that  if  the 
deathbed  deed  should  prove  ineffectual,  the 
liege  pou»tie  deed  should  revive.  The  follow- 
ooBulted.- — M'Kean,  16th 
3277  ;  Jlmcan,  22d  Nov. 
1776,  Mor.  p.  11371;  Finla^,  29th  July 
1779,  Mor.  p.  3188;  Cranford  v.  Couttt, 
17th  Nov.  1796,  and  3d  Feb.  1801,  Mor.  p. 
14958;  and  App.  Deathbed,  No.  3;  Sipnet 
Gates,  p.  207,  reverted  in  the  Boute  of  Lords, 
14th  March  1806 ;  Loeihart  Muir,  Ist  June 
1813,  Fac.  Coll;  Batlet/,  2d  Feb.  1816,  Fae. 
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CoU. ;  Dukt  of  Rosbarshg,  13th  Deo.  1816, 
Fae.  CoU. ;  Moir,  2d  March  1820,  Foe.  CoS. ; 
S.  vol.  xi.  p.  612 ;  lii,  569.  Sw  I  Sou,  L. 
C.  594,  a  teq.  With  regard  to  the  various 
devices  bj  which  it  has  been  attempted  to 
elide  the  law  of  deathbed, — as,  for  example, 
by  reBerved  powers  to  dispone,  tluan  in  artimlo 
mortie ;  by  trust-deeds,  with  directions  to  the 
trustees,  given  in  lecto;  by  dispensations  with 
the  law  in  Crown  charters,  and  similar  expe- 
dients/rauiJfln  leffifacere, — it  may  be  observed 
in  general,  that  all  such  devices  have  proved 
onaTailing.  This  satatary  provision  of  the 
law  cannot  be  evaded  either  directly  or  per 
amhaget ;  for  it  has  been  justly  held  that  one 
might  as  well  think  of  reserving  a  power  to 
dispone  after  he  shall  have  become  non  compo» 
nentit,  as  attempt  to  secure  to  himself,  dur- 
ing a  mortal  disease,  a  capacity  which  the 
law  holds  one  in  that  extremity  not  to  possess. 
See  Fotmlainhatt,  vol,  i.  p.  479;  vol.  ii.  p. 
324,  and  Mor.  p.  3254 ;  Stair,  B.  iii.  tit.  4,  § 
29;  Dirlttm  and  Skitart,  voce  Reduction  ex 
eapite  lecli,  and  Faeulti/  to  aUtr  ;  and  Davidion, 
17th  Nov.  1687,  Mor.  p.  3255.  Sometimes 
the  heir  himself  has  been  prevailed  upon  to 
approve  of  a  deed  already  executed  by  his 
ancestor,  or,  prospectively,  to  renounce  his 
right  to  reduce  any  deed  to  be  made  by  the 
ancestor  even  in  lecto.  In  such  cases  the  rule 
seems  to  be,  that  slthongh  the  heir  may  be 
barred,  fertonali  exceptione,  from  challenging 
a  particular  deed  which  he  has  seen  and  ap- 
proved of,  yet  no  antecedent  general  renun- 
ciation of  his  right  to  redace  ex  eapite  lecti 
will  deprive  him  of  that  privilege;  i^rjit.  B. 
iii.  tit.  8,  §  99.  See  also  Murray,  21st  Jan. 
182G,  4  S.  374.  The  title  to  pursue  a  re- 
duction ex  eapite  Ueti  is  lost  by  the  currency 
of  the  long  negative  prescription.  The  Scotch 
law  of  deathbed  has  been  extolled  by  some  of 
the  highest  authorities  in  the  law  of  England, 
and  ridiculed  by  others ;  and  certainly  it  pre- 
sents this  anomaly,  that,  while  a  dying  man 
may  dispose  of  his  moveable  property,  so  far 
as  subject  to  his  testamentary  disposal,  and 
however  valuable,  within  the  last  hour  of  his 
life,  he  cannot  prejudice  his  heir-at-law  quoad 
his  heritage,  no  matter  how  trifling  its  value 
may  be,  by  any  deed  done  tn  lecto  agritudinii. 
See  Lord  Chancellor  Eldon's  encomium  on 
the  Scotch  law  of  deathbed,  in  Graicford  v. 
CotitU,  2  Bligh's  Reports  tn  Soiue  of  Lordt, 
660  ;  and  see,  on  the  subject  of  this  article 
generally.  Stair,  B.  iii.  tit.  4,  §  27,  et  teq.  ; 
B.  iv.  tit.  20,  §  37,  ei  «eg.;  More't  Note»,  p. 
eccxiii.  ei  *eq. ;  Eret.3.  iii.  tit,  8,  §  95,  et  teq.; 
Bank.  B.  iii.  tit.  4,  §  32,, ei  teq.;  BeU't  Com. 
p.  1050,  et  teq.,6th  edit. ;  BeiFt  Prine.  §  1182, 
1786,  et  teq. ;  Sandford  on  Heritable  Sveeettion, 
vol.  i.  p.  81,  et  teq. ;  Kamet'  Equity,  282,  462. 
Debating  BooutiM.    Debating  societies  or 
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clubs,  whose  ostensible  object  was  the  reform 
of  pretended  political  abuses,  but  which,  in 
reality,  aimed  at  the  subversion  of  the  exist- 
ing form  of  government,  had  become  so  nu- 
merous in  this  country  about  the  time  of  the 
French  Revolution,  and  threatened  conte- 
i^nences  so  alarming,  that  it  became  necessaiy 
to  strengthen  the  common  and  the  older  stata- 
tory  law,  by  several  onactmenta  for  the  snp- 

fression  of  those  associations.  By  36  Qno. 
II..  0.  7;S7  Geo.  III., c.  137  ;  39  Geo.  HI., 
c.  79,  and  62  Geo.  III.,  c.  104,  the  members 
of  clubs  or  societies  in  which  unlawful  oaths 
are  administered,  or  seditious  engagements 
entered  into,  are  punishable  with  transpor- 
tation. The  Stat.  39  Geo.  III.,c.  79,  contaios 
the  regulations  under  which  a  lawful  society 
may  be  formed;  and  persons  entering  into  the 
combinations  prohibited  by  that  act,  may  be 
proceeded  against,  either  summarily  before 
one  justice  of  the  peace,  or  by  indictment 
before  the  Court  of  Justiciary,  and  pnnishwl 
by  fine  or  ijnprisonraent.     See  Sedition. 

'  D«  Bene  Esse.  In  English  law,  to  iakt 
or  do  any  thing  de  bene  ette,  is  to  admit  it  as 
well  done  for  the  present,  on  the  nnderstaod- 
ing,  that  when  it  comes  to  be  more  fully  ex- 
amined or  tried,  it  shall  stand  or  fall  accord- 
ing to  its  own  merits.  Thus,  in  Chancery, 
upon  motion  to  have  one  of  the  defendants  in 
a  cause  examined  as  a  witness,  the  Court,  not 
then  thoroughly  examining  the  justice  of  it, 
or  before  answer,  as  we  should  say,  will  often 
order  snch  a  defendant  to  be  examined  de  tow 
esse;  that  is,  his  deposition  will  be  taken, 
and  allowed  or  suppressed,  at  the  hearing  of 
the  tause,  as  the  Court  shall  think  fit ;  IW- 
fins'  Diet.  h.  t.  The  analogous  Scotch  law  ex- 
pression is,  "Before  antwer,"  which  see. 

Debenture ;  an  instrument  of  the  nstare 
of  a  bond  or  bill  to  charge  Government,  &c 
"  The  forging  of  custom-house  debentures  is 
felony."     Tomlins"  Diet. 

Dehitoi  Kon  Frssnmitnr  Bonare.  A 
debtor  is  not  presumed  to  make  a  gift  to  his 
creditor  while  his  debt  remains  unextin- 
guished. Thus,  where  a  debtor  gives  money 
or  goods,  or  grants  a  bond  or  an  assignation 
to  his  creditor,  without  assigning  any  special 
reason  for  so  doing,  the  legal  presumption  is, 
that  he  has  done  so  in  payment  or  extinction 
of  his  debt.  This,  however,  is  merely  a  proB' 
mmpiio  juris,  which  will  yield  to  contrary 
proof,  or  to  stronger  presumptions  the  other 
way.  Where,  for  example,  the  obligation 
oxpressoB  a  special  canse  of  granting,  as  where 
a  bond  hears  to  be  for  borrowed  money,  with- 
out mentioning  the  former  debt,  it  will  not  b« 
presumed  to  have  been  granted  in  extinction 
of  [that  debt,  but  will  constitute  a  new  aad 
separate  obligation  against  the  borrower.  In 
"ike  manner,  bonds  of  provision  by  a  father 


DEB 

to  a  child,  are,  from  the  presamption  of  pa- 
tenisl  affection,  presumed  to  be  granted,  not 
in  Btiifaction  of  former  bonds,  but  u  an  ad- 
dition to  the  child's  patrimony.  Etod  this 
praamptioo,  howerer,  may  be  overcome  by 
ciraamstances  proving  the  father's  intention 
to  include  the  first  bond  in  the  last.  Thus, 
a  Httlement  on  a  daughter  in  a  contract  of 
marriage,  is  held  to  be  granted  in  full  of  all 
fonneT  provisions  in  favour  of  the  daughter, 
although  it  should  not  bear  to  be  tn  tatiifae- 
lian,  ic,  "  because,  provisions  granted  by  fa- 
thers in  marriage-contracts,  are  generally  in- 
tended to  comprehend  the  whole  estate  that 
it  to  be  eipected  by  the  husband  from  the 
wife  or  her  father  in  name  of  tocher."  Ersk. 
B.  Hi.  tit.  3,  §  93.  But  such  provisions  wilt 
uot  be  presumed  to  be  in  extinction  of  any 
nndetennined  general  claim,  such  as  legitim 
or  a  clause  of  conquest,  wbich  is  merely  in 
hope.  i>«ps,  24th  Junel681,Jf«-.p.  11478; 
Oibton,  41h  Feb.  1726,  Mor.  p.  11481,  voce 
Prauntption.  See  also  KippetCs  Trviteea  v. 
Kippm,  3cl  July  1856. 18  D.  1137. 

Sebitnm  FlUldi ;  is  a  real  debt  or  lien  over 
Ised,  wbich  attaches  to  the  land  itself,  into 
vhose  hands  soever  it  may  come.  Such  a 
borden  is  constituted  either  ex  lege,  or  by  pac- 
tion. Thus,  feu-daties,  and  arrears  of  feu- 
duties  due  to  the  superior,  and  the  relief  and 
non-entry  duties  before  declarator,  are,  by  law, 
real  debts,  or  d^ita  fundi,  wbich  the  superior 
is  entitled  to  make  effectual,  not  only  by  a 
personal  action  against  the  vassal,  but  by  an 
action  of  poinding  of  the  ground.  In  the 
same  way,  an  annualrenter,  or  a  creditor  by 
heritable  bond,  or  under  a  reserved  burden, 
whose  right  is  feudally  constituted,  is,  by  pac- 
tion, a  real  creditor  ;  and  such  debts  also  are 
termed  debila  fundi,  and  may,  in  like  manner, 
be  made  effectual  by  poinding  of  the  ground. 
See  Poinding  of  the  Grovjid.  AH  debita  fundi, 
so  long  as  they  remain  undischarged,  are  ef- 
fectnU  against  the  land,  proferably  to  the 
rights  of  the  proprietor,  and  all  deriving 
right  from  him.  In  competition  amongst 
themselvee,  the  superior,  for  his  feu-duties 
and  casualties,  is  rantted  in  the  first  place, 
his  right  being  founded  on  the  original  grant 
to  the  vassal ;  and  conventional  d^ita  fundi 
are  profer&blo  according  to  the  dates  of  the 
registration  of  the  infeftments,  by  which  they 
areinadereal.  SeoBardeni.  Rents,  tithes,  the 
land-tax,  the  expense  of  repairing  churches, 
manses,  &&,  and  similar  burdens,  although 
all  claims  connected  with  land,  are  not  debita 
fundi.  Slair,  B.  iv.  tit.  35,  §  24;  More't 
Sola,  p.  clixii. ;  Erik.  B.  iv.  tit.  1,  §  II ; 
Baide.  B.  ii.  tit.  5,  §  18,  et  teq. ;  BeU'i  Com. 
p.  735,  786,  94S,  6th  edit. ;  BelPs  Prine.  § 
699;  Rott'i  Lect.  vol.  ii.  p.  392,  et  seq.; 
iSjIomPs  Prae.    See  AisoluU  Dttpotitim. 


Debta,  Small.  See  SmaU  Debt,  /mpriton- 
\ent. 

Deceit.  Any  subtle  trick  or  artifice,  includ- 
ing all  kinds  of  craft  or  collusion,  used  to 
defraud  another,  called  in  the  Roman  law, 
dolv»  mollis.  Deeds  or  obligations  obtained 
by  deceit  are  reducible  on  the  head  of  fraud, 
at  the  instance  of  the  party  imposed  upon, 
but  not  at  the  instance  of  the  deceiver ;  for, 
in  such  a  case,  the  maxim,  "  Deeeptit  tton 
decipientibut  jura  evbveaiunt,"  is  applicable- 
Ersk.  B.  iii.  tit.  1,  §  16 ;  Bank.  B.  i.  tit.  10, 
§  62,  and  B.  i.  tit.  7,  §  80  I  ■fames'  Eguity, 
56.  See  also  Fraud.  Cimtmvention.  Cot- 
lusiott. 

Secern.  To  decern  is  to  decree.  Befora 
the  judgment  or  interlocutor  of  any  court  is 
Scotland  can  be  extracted,  to  the  effect  of 
warranting  execution,  it  must  import  a  decree. 
Hence,  all  extractable  judgments  close  with 
the  word  "  decern."  Barclay's  M'Glath.  Sheriff 
Court  Prae.  297  ;  Shand-s  Prae.  pp.  347,  594, 
note.     See  Extract.     Interim-decree.     Decree. 

SeoimD  Bectoriee ;  parsonage  tithes ;  t.«., 
the  tithes  formerly  payable  to  the  parsons  of 
parishes,  and  which  are  due  from  ail  species 
of  grain  produced  by  culture.     See  Teinds. 

Declms  Oarbales ;  teind-sheaves ;  i.e.,  the 
tenth  sheaf  of  the  cut  corn  which  the  rector 
of  the  parish  had  a  right  to  draw,  or  lead  off 
from  the  ground.     See  Teindt. 

Secims  Tlcarin ;  vicarage  titbes ;  i.e.,  the 
tithes  formerly  payable  to  the  vicars  of  pa- 
rishes, which  are  due  only  according  to  use 
and  wont,  from  such  articles  as  wool,  grass, 
flax,  hemp,  iish,  eggs,  &c.     See  Teinds. 

Itooimee  Inclasn ;  teinds  which  have  never 
been  separated  from  the  stock,  and  which  are 
not  demandahle  by  the  titular  or  minister. 
Stair,  B.  iv.  tit.  24,  §  8 ;  3{ore't  Notes,  p. 
ccxxxix.;  BeU'i  Prim.  §  1149;  Cmndl  on 
Tithes;  Ersk.  Inst.  iii.  10,  §§  10-13.  See 
Teinds. 

Decimse  Sebentor  Parocho.  The  mean- 
ing of  this  maxim  is,  that  teinds  belong  to 
the  minister  of  the  parish,  where  tbe  subject 
from  which  they  arise  wasproduced;  and  that, 
consequently,  he  cannot  be  deprived  of  them 
by  any  species  of  alienation  ;  which  is  to  have 
a  permanent  effect  to  his  prejudice.  More'i 
Notes  to  Stair,  p,  ccxii. ;  ConneU  on  Tithes.  See 
Teinds. 

Decitiona.  The  decision  of  a  court  is  the 
judgment  pronounced  in  a  cause  depending 
before  it ;  hut,  in  Scotland,  tbe  term  Decisions 
is  usually  applied  to  the  printed  reports  of 
cases  decided  in  the  Court  of  Session.  It  has 
been  said,  that  a  uniform  tract  of  decisions 
of  that  Court  is  to  be  held  as  law  ;  Madenti^t 
Inst.  B.  i.  tit  1,  §  10.  But  even  Uackeniie 
admits  that  the  judges  are  not  absolutely 
bound  to  receive  the  judgments  of  their  pre^ 
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decegBora  as  law  ;  and  all  that  can  ufelr  Tjo 
■aid  BeetuB  to  b«,  that,  although  those  deci- 
siona  are  not  to  be  held  as  equal  in  authority 
to  our  customary  or  unwrlttoa  law,  yet  they 
■erve  to  explain  the  law,  and  to  ascertain 
ancient  usages;  aud  a  series  of  them,  uniform 
upon  the  same  point,  is  held  to  have  the  force 
of  law,  moi'e  especi^iy  where  the  practice  or 
the  coQTOyancing  of  the  country  has  been  re- 
gulated by  such  precedents.  In  such  cases, 
two  or  more  solemn  and  consecutive  decisions 
of  the  Court  of  Session,  not  altered  by  the 
House  of  Lords,  appear  to  be  held  as  abso- 
lutely fixing  the  law.  Where,  again,  there  is 
not  the  same  uniformity  in  the  course  of  de- 
cisions, or  where  the  precedent  has  fixed  no 
rnle  on  which  the  country  has  acted,  a  greater 
latitude  will  be  taken,  ^eeably  to  the  maxim, 
Non  aanplis  ied  leqibiis  judkaudum ;  Stair,  B. 
i.  tit.  1 ;  I  16;  Erik.  B.  i.  tit.  1,  §  47  ;  Bonk. 
B.  L  tit.  1,  §  74.  It  appears  that  in  Eng- 
land the  decisions  of  courts  of  law  are  of 
greater  authority ;  that  they  are  the  evidence 
of  what  is  common  lav ;  and  that,  in  order 
to  give  permanence  and  consistency  to  the 
law,  it  is  an  established  rule  to  abide  by  pre- 
,  cedents,  unless  the  former  determination  be 
evidently  contrary  to  reason  ;  Btaekstone'a  In- 
trod.,  §  3,  vol.  i.  p.  69,  d  xeq. 

Dedlaration ;  in  the  law  of  England,  a 
legal  specification,  on  record,  of  the  cause  of 


SeelaratioiL  In  criminal  proceedings  the 
account  which  a  prisoner,  who  baa  been  ap- 
prehended on  suspicion  of  having  committed 
a  crime,  gives  of  himself  on  his  examination, 
is  taken  down  in  writing,  and  called  a  decla- 
ration. It  is  the  duty  of  the  magbtate  to 
take  the  declaration  immediately  on  the  pri- 
soner being  brought  before  him  ;  but,  before 
doing  so,  he  must  ascertain  that  the  prisoner 
is  in  a  fit  state  of  mind  to  undergo  an  exami- 
nation ;  that  he  is  not  intoxicated  nor  dis- 
ordered in  his  intellect,  nor  under  the  in- 
fluence of  promises  or  threats.  A  declara- 
tion runs  every  chanco  of  being  cast,  if  the 
prisoner  was  induced  bythe  magistrate' to  emit 
it,  when  he  would  otherwise  not  have  done 
so,  though  neither  promises  nor  threats  were 
used  ;  Wileon't  case,  noted  in  Same,  ii.  331. 
Vhe  magistrate's  proper  duty  is  distinctly  to 
inform  the  prisoner  not  only  that  it  is  op- 
tioniJ  for  him  to  make  a  declaration  or  not 
as  he  pleases,  but  also  that  what  he  says  may 
be  afterwards  used  against  him  on  his  trial. 
After  those  preliminaries,  without  attending 
to  which  the  declaration  will  bo  of  no  value, 
the  examination  will  be  proceeded  with  in 
the  presence  of  the  magistrate.  It  is  in  prac- 
tice generally  conducted  by  the  fiscal,  who 
knows  the  puiiculars  of  the  case  more  fully  | 
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than  the  magistrate ;  bnt  the  latter  must  of 
course  see  that  the  questions  ore  confined  to 
the  particular  charge,  and  are  made  intelli- 
gible to  the  accused ;  and  so  a  declaration, 
not  emitted,  but  only  adhered  to,  before  the 
magistrate,  is  inadmissible  evidence.  Tbe 
declaration  must  be  taken  domi  at  large  in 
writing,  as  given  by  the  prisoner.  It  ought 
to  be  written  by  a  neutral  person  appointed 
by  the  magistrate  for  the  purpose,  and  not 
by  a  clerk  or  apprentice  of  the  party  con- 
ducting the  prosecution.  It  ought  to  contain 
the  name,  designation,  and  age  of  the  de- 
clarant ;  and  the  parish  and  county  in  which 
the  crime  is  said  to  have  been  committed 
should  be  distinctly  and  carefully  specified. 
The  declaration  itself  should  be  written  on  a 
sheet  or  sheets  of  paper  distinct  from  the  rest 
of  the  precognition ;  and  after  it  is  written 
out  it  must  be  read  over  to  the  declarant, 
who,  along  with  the  magistrate,  must  sign 
every  page  of  it ;  or,  if  the  declarant  cannot 
or  will  not  write,  the  magistrate  signs  the 
declaration  in  his  stead.  AH  this  ought  lo 
take  place  in  the  presence  of  two  or  more 
creditable  witnesses  who  have  heard  and  seen 
the  whole  examination,  and  who  must  sign 
each  sheet  aa  witnesses,  not  to  the  subscrip- 
tions merely  of  the  prisoner  and  the  magis- 
trate, but  in  order  that,  if  necessary  on  the 
trial,  they  may  be  able  to  authenticate  the 
declaration,  and  bear  testimony  to  what  pssed 
on,the  occasion.  A  formal  testing  clause  with 
tbe  writer's  name  is  not  required;  but  the 
declaration  ought  to  conclude  with  a  docquet, 
mentioning  the  names  and  designations  of  the 
magistrate  and  witnesses,  the  number  of  pages, 
and  any  alterations  by  way  of  marginal  addi- 
tion, deletion,  erasure,  or  otherwise.  If  the 
prisoner  does  not  understand  English,  the 
use  of  a  sworn  interpreter  is  necessary,  and 
the  witnesses  must  also  understand  the  foreign 
language,  because  they  must  know  all  that 
is  taking  place.  It  frequently  happens  that 
more  than  one  declaration  is  emitted  by  the 
prisoner.  This  is  quite  competent ;  and  such 
declarations  may  be  taken  even  after  com- 
mitment for  trial,  but  not  after  the  libel  has 

in  served.  Care,  however,  should  be  taken 
that  all  the  prisoner's  previous  declarations 
are  read  over  to  him  before  another  is  taken ; 
am)  the  previous  declarations  ought  to  be 
referred  to  in  the  last  declaration.  All  the 
declarations  must  be  preserved.  The  decla- 
ration will  not  be  allowed  to  be  produced  on 
the  trial,  if  the  magistrate  have  delegated  the 
taking  of  it  to  the  clerk  or  to  any  one  else 
not  a  magistrate. 

With  regard  to  the  use  to  bo  made  of  the 
deolaration  on  the  trial,  it  is  settled,  that 
although  a  confession  made  by  the  prisoner 
out  of  tbe  presence  of  the  jury  is  not  ^  iUti/ 
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ft  snfficieot  groand  of  cODrictioo,  yet  it  does 
not  roUow  tbat  a  Bolenm  and  deliberate  ac- 
knowledgment of  goilt,  proved  to  have  been 
nftde  before  a  magistrate,  is  to  have  no  effect 
when  corroborated  by  the  other  evidence  ad- 
doced ;  and,  accordingly,  tbe  panel's  decla- 
ration is  now  invariably  received  as  an  article 
of  evideDce  on  his  trial,  although  it  will  have 
no  effect  as  evidence  against  any  other  person 
whom  the  declarant  may  have  named  as  par- 
ticipating in  his  gnilt.  Further,  tbe  prose- 
entor  can,  as  he  chooses,  put  in  the  declara- 
tion or  Dot  at  tbe  trial,  while  tbe  declarant 
cannot  call  for  it ;  Kennedy,  1  Broun'j  Bep. 
497.  But  if  one  of  several  declarations  is 
laid  before  tbe  jury,  all  the  others  must,  if 
the  panel  wishes  it,  be  produced  also.  Hume, 
vol.  iu  p.  324,  et  xeq. ;  Burnett,  Cr.  Law,  488 ; 
Aliton'g  Prac  557 ;  Beil't  NoUt  to  Hume,  239  ; 
Didaon  on  Svidenee,  p.  711,  See  Criminal 
Pnueution.     Cottfession. 

Dwlaratioii,  Dying.  The  law  of  Scotland 
properly  rejects  hearsay  evidence,  *.«.,  the 
timony  of  a  witness  to  that  which  he  has 
heard  from  another.  But  to  this  rule  there 
is  a  general  exception  in  cases  where  tbe  per- 
MD  whose  statement  b  narrated  was  admis- 
■ible  when  he  spoke,  hut  died  before  tbe 
trial ;  Bdl's  Frine.  p.  2259.  Such  evidence 
is  especially  necessary  to  secure  the  ends  of 
justice  In  criminal  cases,  where  a  party  has 
died  from  the  result  of  injuries  made  the  sub- 
ject of  trial.  Thus,  incases  of  murder,  the 
dying  declaration  of  the  sufferer  as  to  the 
circumstances  of  the  mortal  injury,  is  always 
admitted  as  evidence  on  the  trial  of  tbe  per- 
son charged  with  the  murder,  provided  the 
declaration  baa  been  deliberately  emitted 
while  the  deceased  was  in  the  poHseEsion  of 
his  faculties,  and  that  it  is  proved  by  credit- 
able witnesses.  Where  tbe  declaration  has 
not  been  committed  to  writing,  its  import 
may  ho  proved  by  parole  evidence  ;  but  much 
more  weight  will  be  given  to  it  where  it  has 
been  written  down  at  tbe  time  it  was  made, 
in  the  presence  of  those  who  beard  it,  and  who 
can  iwear  to  the  circumstances  under  which 
it  was  emitted.  In  committing  such  decla- 
rations to  writing,  it  is  not  necessary  to  ob- 
Krve  the  same  formalities  which  are  required 
in  the  authentication  of  the  declaration  of  a 
prisoner.  On  the  contrary,  it  is  enough  that 
the  dying  declaration  be  proved  to  have  been 
freely  given  and  fairly  taken  down  in  tbe 
presence  of  the  witnesses,  and  that  the  wit- 
neuas  can  identify  the  writing  produced  on 
the  trial  as  that  which  was  drawn  up  on  the 
occasion.  Evidence  of  this  kind  may  he  ad- 
dneed/or  as  well  asdjrat'i*!  tbe  accused;  and 
there  are  several  instanceson  record  in  which 
the  dying  declarations  of  persons  who  have 
met  their  death  by  accident,  have  been  suc- 
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cessfully  used  to  eicolpate  from  a  charge  of 
murder.  Hume, iliohtet teg.;  Aliiw't  Prac. 
515  ;  BeH'*  Notet,  291 ;  Didaon  w  Evidenet, 
p.  66.    See  Heartm/. 

Beolaration,  JadiciaL  In  civil  causes, 
both  in  the  Court  of  Session  and  in  the  in- 
ferior  courts,  it  sometimes  happens,  that  where 
the  statements  of  the  parties  in  point  of  fact 
are  at  variance,  the  judge  ordains  one  or  other 
of  them  to  be  judicially  examined  as  to  the 
particular  facts  on  which  the  case  rests.  This 
form  of  proceeding  is  not  confined  to  any  par- 
ticular class  of  cases,  but  may  be  re^rted  to 
wherever  the  circumstances  are  such,  in  the 
opinion  of  the  judge,  as  to  render  that  mode 
of  investigation  expedient.  It  is  a  matter 
solely  within  the  discretion  of  tbe  judge,  and 
is  only  resorted  to  when  he  has  solid  grouud 
for  suspicion  of  the  nndue  concealment  «f 
material  facts  within  the  knowledge  of  the 

Earty.  A  party  failing  to  appear  may  be 
eld  as  confessed ;  but  no  one  is  forced  to 
undergo  a  judicial  examination  in  any  matter 
on  which  he  may  be  criminally  prosecuted. 
A  declaration  made  in  this  way  can  never  be 
regarded  as  any  thing  more  than  the  delibe- 
rate declaration  of  the  party  making  it.  It 
is  not  given  upon  oath  ;  nor  is  it  exclusive  of 
other  proof;  and  it  is  in  the  power  of  the 
opposite  party  to  rebut  the  statement  of  the 
declarant,  if  he  can,  by  legal  evidence.  The 
examination  in  the  ordinary  case  is  taken 
down  in  writing  by  tbe  clerk  of  Court  as  com- 
missioner, the  judge  not  being  present.  In 
practice,  the  interrogatories  are  usually  put 
by  tbe  counsel  or  agent  for  the  adverse  party. 
Judicial  examinations  are  regarded  unfa- 
vourably by  the  Court;  and  are  now  of 
less  consequence  than  formerly,  since  the  en- 
actments under  which  a  party  to  a  cause 
may  now,  in  general,  he  examined  as  a  wit- 
ness. Dickion  on  Evid.  705.  See  Calumng, 
Oath  of. 

SecIar&tioiL  In  English  judicial  proceed- 
ings, the  declaration  is  a  legal  specification, 
on  record,  of  the  cause  of  action  by  a  plaintiff 
against  a  defendant.     Tomlini'  Did. 

Declarator;  a  declaratory  action.  This 
is  a  form  of  action  by  which  some  right  of 
property,  or  of  servitude,  or  of  status,  or  some 
inferior  right  or  interest,  is  sought  to  be  ju- 
dicially declared.  Such  are — declarators  of 
perty,  where  tho  property  of  one  person 
ilegally  in  the  possession  of  another, — of 
trust  and  denuding,  where  a  trustee  holds 
property  by  titles  ex /<i<:is  absolute,  and  ille- 
gally refuses  to  divest  himself  in  favour  of  tbe 
real  proprietor  (see  TVutl), — of  contravention 
under  an  irritancy  in  an  entail, — of  irritancy 
oi  nm  tolutwn  cmumem, — of  non-entry, — of 
tinsel  of  superiority,— of  servitude, — of  expiry 
of  the  legal, — of  marriage, — of  bastardy,  and 
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maoT  othen.  Declaratory  conclusions  ara 
generally,  thoDgh  not  necessarily,  followed 
up  by  petitory  or  possessory  ones,  to  give 
effect  to  the  right  declared.  Declarators  of 
property  of  heritable  subjects,  by  persons  in 
petitorio,  are  now  rare  ;  ao  action  of  reduc- 
tion-improbati  on  being  in  that  case  a  more 
effectual  method  of  attaining  the  object.  But 
it  frequently  happens  that  ft  person  in  pos- 
session, who  is  doubtful  of  his  right,  has  it 
ascertainedby  a  declaratory  action;  and  such 
an  action  may  be  brought,  although  there  he 
no  one  diBputiug  the  right,  and  even  although 
DO  immediate  interest  to  challenge  it  baa 
emerged.  In  order,  however,  to  entitle  a 
party  to  bring  an  action  of  declarator,  he 
must  show  that  he  has  a  substantial  interest 
to  insist  in  the  declaratory  conclusionB,  and 
that  it  is  an  interest  of  which  the  Court  of 
Session  can  competently  judge.  It  is  not  com- 
petent to  ask  the  Court  to  declare  a  fact  or  a 
right  in  the  abstract,  without  pointing  out 
the  conaequent  right  to  the  party  who  con- 
eludes  for  snch  declarator  ;  Gifford,  8th  July 
1829,  7  S.  854;  Lylt,  17tb  Nov.  1830,  9  S. 
22.  Under  the  class  of  declaratory  actions 
may  be  comprehended  such  rescissory  actions 
U  merely  conclude  that  the  deed  or  right 
libelled  may  be  declared  null,  without  any 
conclusion  against  tbe  defender  himself.  De- 
crees upon  actions  properly  declaratory  con- 
fer no  new  right,  hut  only  declare  tfaat  a  right 
exists  in  the  pursner  ;  and,  consequently,  such 
decrees  have  a  retrospective  operation  to  the 
period  at  which  tbe  right  commenced.  De- 
claratory actions,  properly  so  called,  are  not 
competent  except  in  tbe  Court  of  Session. 
But  it  is  competent  for  a  party  to  ask  an  in- 
ferior court  to  pronounce  declaratory  iindings, 
leading  to  the  conclusions  in  law  deduced  in 
the  summons  ;  for  declaratory  findings  do  not 
necessarily  infer  a  declaratory  summona,  so  as 
to  render  the  action  incompetent  in  an  in- 
ferior court ;  Hdl,  19th  May  1831,  9  S.  612. 
Itwouldappear  that  a  declarator  of  servitude, 
or  immunity  from  servitude,  is  competent  be- 
fore the  Sheriff  under  1  and  2  Vict.,C.  119,  § 
15  ;  and  an  action  equivalent  to  a  declarator 
of  irritancy  ob  non  solutum  canonem,  under  16 
and  17  Vict.,  c.  80,  5  32.  Declaratory  ac- 
tions, although  they  form  a  great  and  valuable 
class  of  actions  in  the  law  of  Scotland,  are 
unknown  in  the  English  practice.  Slair,  B. 
iv.  tit.  3,  §  47  ;  Ersh.  B.  i.  tit.  3,  §  19 ;  B. 
iv.  tit.  1,  5  46  ;  Bank,  B.  iv.  tit.  24,  §  21 ; 
BeWs  Com.  vol.  i.  p.  751,  5th  edit. ;  BeV't 
Print.  5§  706,  735,  830,  905  ;  Jurid.  Stylet, 
iii.  p.  135,  etteq.;  M'GUuhan'a  Sher.  Court 
Prac.  16-18, 175.  See  Marriage.  Commisiaries. 
Irritawy. 

Beolaratory  Abjudication.     See  Adjudi- 
cation, Declaratoty. 
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Dedinatnie ;  is  the  term  applied  to  th& 
privilege  which  a  party  baa,  in  certain  circum- 
stances, to  decline  judicifUly  tbe  jurisdiction 
of  the  judge  before  whom  he  is  cit«d.  A 
judge  may  he  declined,— I sJ,  On  account  of 
incompetency  to  decide  the  particular  action 
brought  before  him.  Thus,  a  sheriff  may  be 
declined  in  an  action  of  declarator  of  property 
in  heritage,  such  an  action  being  competent 
only  in  the  Court  of  Session.  2d,  A  judge 
may  be  declined  where  the  party  is  exempted 
by  special  privilege  from  his  jurisdiction. 
Thus,  members  of  the  College  of  Justice  for- 
merly might  decline  the  jurisdiction  of  all 
courts  inferior  to  the  Court  of  Session  ;  but 
this  privilege  was  abolished  as  to  small  debt 
courts  by  6  Geo.  IV.,  c.  48,  §  24,  and  1  Vict, 
c.  41,  §  35 ;  and  as  to  sheriff  courts  generally, 
by  16  and  17  Vict.,  c.  80,  §  48.  It  may  be 
observed,  however,  that  there  is  a  distinction 
between  the  former  and  the  latter  ground  of 
declinature.  In  the  former  case,  where  the 
judge  is  incompetent  to  decide,  his  proceedingt 
are  null ,  whether  the  party  appears  and  pleads 
the  declinature  or  not :  whereas,  if  the  de- 
clinature be  founded  on  a  special  personal 
privilege,  the  privilege  must  be  pleaded  befora 
it  can  operate.  Thus,  formerly,  a  decree  of  «i 
inferior  court,  prononnced  in  absence,  against 
a  member  of  the  College  of  Justice,  would  be 
effectual,  the  declinature  not  having  been 
pleaded ;  Ersk.  B.  i.  tit.  2,  §  24.  A  judge  may 
also  be  declined  ratione  suspedi  jitdicit, — Isi, 
Where  he  beai-s  capital  enmity  to  one  of  tbe 
parties, such  enmitybeingqualiGed  and  proved 
by  facta  and  circumstances  importing  it;  Bank. 
B.  iv.  tit.  2,  5  37.  2d,  Where  either  the 
judge  or  his  near  kinsman  has  an  interest  in 
the  cause.  But,  although  a  judge  who  is  a 
partner  in  a  private  trading  company  may  be 
declined  in  a  question  where  the  interest  of 
that  company  is  concerned,  yet,  where  the 
company  is  a  public  one,  constituted  either 
l)y  patent  or  by  act  of  Parliament,  it  is  no 
ground  of  declinature  that  the  judge  is  a  pro- 
prietor, director,  «r  shareholder ;  see  A.  S., 
\st  Feb.  1820;  and  Blair,  26th  Feb.  1814, 
Fae.Coll.App.tovol.for\&\'^\6.  In  certain 
cases,  indeed,  even  where  the  interest  of  the 
judge  was  more  of  a  private  nature,  the  Court 
repelled  tbe  declinature,  on  the  special  ground, 
that,  if  it  were  sustained,  there  would  not 
be  a  qaorvm  of  the  judges  left  to  decide  the 
cause.  See  A.  S^  22d  Juig  1774,  and  22d 
Jan.  1789 ;  Prinled  AeU,  p.  644.  3i.  The 
relationship  of  the  judge  to  one  or  both  of  the 
parties  is  aground  of  declinature.  By  the 
law  of  Scotland,  no  judge,  supreme  or  inferior, 
can  judge  in  the  cause  of  his  father,  brother, 
or  son,  whether  by  consanguinity  or  affinity  ; 
uor  in  the  cause  of  his  uncle  or  nephew  by 
consanguinity  ;  1594,  c.  212,  and  1681.  c  13. 
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Stmt  uiUiorities  hold  th&t  this  grontid  of  de- 
cliDftlDre  is  removed,  where  the  judge  stands 
in  the  ume  degree  of  relationship  to  both 
putiM  (Stair,  B.  ir.  tit.  39,  §  14);  but 
the  statutes  make  no  such  ezeeptioQ  ;  and 
vere  a  cose  of  that  kind  to  occur,  no 
doabt  the  statutes  would  be  takea  as  the 
rale.  See  Enk.  B.  f.  tit.  2,  §  26,  and  Bant, 
B.  It.  tit  2,  §  38.  It  is  no  ground  of  de- 
diutore  that  the  defender's  wife  is  the  sister 
uf  ikt  judge's  wife,  the  relation  there  being 
only  a^itat  a^nxlaiis;  Binny,  Dec.  1687, 
Mot.  f.3i20i  GoUU,  I6lh  Fob.  1816,  Fac. 
CoU.  and  A.  S.,  IGli  Feb.  1816.  But,  in 
s  competition  of  brieres  as  to  tbe  succes- 
son  of  an  entailed  estate,  a  declinature  of 
OM  of  the  judges  of  the  Court  of  Session  vns 
Hutained  in  one  of  the  Divisions  of  the  Court, 
on  the  gronnd  that  the  second  son  of  one  of 
the  claimants  bad  married  the  judge's  daugh- 
ter; Sir  M.  Shaw  Stewart,  30th  May  1820, 
Fae,  Coil.  In  this  case,  however,  as  to  which 
tb«  whole  judges  were  consulted,  eight  of  the 
ffteen  (which  was  at  that  time  the  number  of 
tlie  judges)  were  of  opinion  that  there  was  no 
groDDd  of  declinature.  But,  according  to  the 
rB|[uIations  then  in  force,  tiie  decision  of  the 
Division  of  the  Court  in  which  the  case  oc- 
earred,  differed  from  that  of  the  majority  of 
the  whole  jndges.  See  Settion,  Court  of. 
Ce^tuUaiiojtofJiuiges.  It  seems  to  be  quite 
■mderstood,  ^at  where  there  is  gronnd  for  a 
dedisaturv  of  this  kind,  it  cannot  be  waived 
bj  consent  of  parties  (see  iSi'r  M.  Shaw  Stew- 
**"*  esse,  nt  (upro,  note)  ;  and  where  ground 
for  declinature  of  a  judge  has  existed,  the 
proeeediogs  before  him  are  null,  though  the 
objection  be  not  taken  at  the  time ;  Om- 
WMjr.  13th  Feb.  1851, 13  iJ.  678.  A  judge, 
it  is  said,  may  be  declined,  ti  fovtt  eonsimilem 
OMMM ;  that  is,  if  the  judge  have  a  cause  of 
his  own,  to  be  decided  by  the  same  rale  which 
is^plieable  to  the  case  brought  before  him  ; 
BMt.  B.  iv.  tit.  2,  §  37.  With  regard  to  the 
declinature  of  a  deputy,  in  a  cause  where  the 
principal  judge  is  a  party  concerned,  the  rule 
sppeara  to  be,  that  the  deputy  may  be  declined 
K  snipected,  where  the  principal  is  a  party 
(1555,  c  39) ;  except  in  certain  cases,  in  which 
the  deputy  is  authorized  to  judge  by  special 
rtatnle  ;  1579,  e.  84.  See,  on  Uie  subject  of 
this  article,  Stow-,  B.  iv.  tit.  39,  §  H.etgeq.; 
Mor^t  JVofas  to  Stair,  p.  cccxxxvi. ;  Enk.  B.  i. 
tit  2,  5  24,  et  ttq. ;  Bank.  B.  iv.  tit.  2.  §  37, 
^*tg.;  Kama' Stat.  Lata  Abridg,h.t.;  Shand't 
Prae.  59,  et  leq.  See  SmaU  Dau.  CeUege  of 
Jnttiet.     Advocation. 

Dwno.  A  decree  or  decreet  is  the  final 
jodgment  or  sentence  of  a  court,  whereby  the 
question  at  issue  between  the  parties  is  de- 
cided. Decrees  are  said  to  be  either  amdem- 
''tor  or  abtolvftor:  the  former  term  being 
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applied  where  the  decision  is  in  favour  of  the 
pursuer,  the  latter  where  it  is  in  favour  of 
the  defender.  The  decree,  of  course,  partakes 
of  both  characters,  when  the  defender  is  ab- 
solved in  part  and  condemned  in  part;  Bank. 
B.  iv.  tit.  36,  5  3.  Decrees  of  the  Court  of 
Session  are  prononnced  either  by  a  Lord 
Ordinary,  or  by  one  or  other  of  the  Divisions 
of  the  Court ;  and  a  decree  pronounced  by  a 
Lord  Ordinai'y,  if  allowed  to  become  final,  is 
as  effectual  a«  one  pronounced  by  either  of  the 
Diviaieus;  J^rsh.  B.  iv.  tit.  3,  §  5,  See  Ap- 
peal. Decrees  are  either  iaabsence,  or  in/oro 
cotitradicloTxo,  as  they  are  termed.  A  decree 
in  absence  is  a  decree  pronounced  against  a 
defenderwho  has  not  appeared,  and  pleaded  on 
the  merits  of  the  cause.  Such  a  decree  may 
be  opened  up,  or,  if  the  decree  bas  been  ex- 
tracted, the  defender  or  his  representative  has 
the  remedy  of  suspension  or  reduction,  at  any 
time  within  the  period  of  the  long  prescription 
of  forty  years,  unless  the  party  entitled  to  re- 
duce or  suspend,  or  the  person  through  whom 
he  derives  right,  has  deprived  himself  of  his 
right  of  challenge  by  homologation,  or  is 
otherwise  barred  Irom  insisting  in  the  action. 
A  decree  in  foro  amlradielorio  or  eonlenlioto 
is  s  decree  in  a  cause  which  has  been  litigated 
by  both  parties.  Decrees  in  foro  of  the  Court 
of  Session  operate  as  re»  judicata!,  and  cannot 
be  reduced  or  suspended,  or  submitted  to  re- 
view, reversed,  or  altered,  unless  by  appeal  to 
the  House  of  Lords,  except  on  tbeground, — lit. 
That  the  decree  is  vUra  petita;  or,  2d,  That 
it  is  disconform  to  its  warrants ;  or,  3d,  That 
it  is  founded  on  an  «rror  eakuii;  or,  4lh, 
That  the  party  against  whom  the  decree  is 
obtained  has,  after  its  date, recovered  evidence 
sufficient  to  overtom  it,  of  which  he  knew  not 
before ;  Stair,  B.  iv.  tit.  1,  §  44,  50,  et.  teq.  ; 
Ernk.  B.  iv.  tit.  3,  §  S.  See  also  Competent 
andOmitttd.  Questions  have  sometimes  arisen, 
as  to  what  sort  of  appearance  for  the  defender 
in  an  action  will  be  sufficient  to  render  the 
decree  pronounced  a  decree  in  foro ;  and  it 
seems  tohave  been  settled, — lit.  That  the  mere 
act  of  taking  ont  a  summons  to  see  for  the  de- 
fender, and  returning  it  without  a  defence,  is 
not  sufficient.  2d,  That  putting  in  a  dilatory 
defence  is  notsufficient ;  Stair,  B.  iv.  tit.  40,  \ 
12;  £r«l.B.iv.tit.  1,§69  ;  and/M<i.  tit.  3,  ^ 
6 ;  but  DOW  both  dilatory  and  peremptory  de- 
fences are  stated  above ;  Shand^i  Prae.  p.  311. 
3d,  It  is  not  even  sufficient  that  an  inter- 
locutor refusing  a  short  representation  for  the 
defender,  has  been  allowed  to  become  final,  if 
the  cause  has  never  been  argued  on  its  merits ; 
Yo«np,  10th  Feb.  1803,  Mor.  voce  Procets,  p. 
12178.  See  also  Litiaeontetfation,  Bei  judi- 
cata. Decrees  of  inferior  courts,  whether  tn 
foro  or  not,  have  so  little  the  character  of  res 
judicalce,  that  a  competent  defence,  although 
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omitted  tlirough  negligence  in  the  inferior 
court,  may  be  the  grouud,  Id  the  Court  of 
Senion,  of  reversing  the  inferior  court  de- 
cree ;  because  it. is  siiid  there  is  not  presumed 
to  be  a  copia  peritorum  in  inferior  courts,  and 
parties  are  not  to  suffer  from  employing  igni>- 
rant  procurators  in  a  court,  where  perhaps  no 
better  are  to  be  had ;  Enk.  B.  it.  tit.  3,  §  7  ; 
Stair,  B.  W.  tit.  1,  §  50.  In  the  Court  of 
Session,  and  also  in  inferior  courts,  after  an; 
judgment  has  been  pronounced  (prior  to  the 
judgment  which,  according  to  the  forms  of 
proceeding  in  the  particular  court,  must  be 
'  the  Dual  one),  a  certain  time  is  generally  al- 
lowed for  submitting  the  judgment  to  the 
review,  either  of  the  judge  by  whom  it  was 
pronounced,  or,  if  it  be  the  judgment  of  a  Lord 
Ordinary  in  the  Court  of  Session,  to  the  re- 
view of  the  Division  of  the  Court  to  which  he 
belongs;  and,  if  such  judgment  be  not  sub- 
mitted to  review  within  the  time  allowed,  it 
becomes  the  final  judgment  in  the  cause.  In 
the  Court  of  Session,  the  time  Allowed  for  this 

fiurpose  is  twenty-one  natural  days  for  inter- 
ocutors  dieposing,  in  whole  or  part,  of  the 
merits  of  the  cause,  and  ten  days  for  other  in- 
terlocutors {13  a  n<i  14  Vict.,  C.36,  i  11);  and, 
if  the  judgment  be  not  reclaimed  against 
within  that  period,  or  (if  the  days  expire  in 
the  vacation)  against  the  first  box-day  in  the 
vacaiiun,  the  judgment  becomes  a  final  judg- 
ment of  the  Court  of  Session.  See  ReeUiming 
Dayi.  Beponing.  When  it  becomes  necessary 
to  enforce  implement  of  a  decree,  the  proper 
and  only  regular  warrant  under  which  legal 
execution  can  be  obtained,  is  an  extract  of 
the  decree,  authenticated  according  to  the 
forms  of  the  particular  court  in  which  the  de- 
cree has  been  prononnced.  The  extracts  of 
the  decrees  of  the  Court  of  Session  formerly 
contained  a  minute  detail  of  all  the  steps  in 
the  process  from  first  to  last,  with  the  plead- 
ings and  various  interlocutors  engrossed  twr- 
hatim;  and  although  this  cumbrous  and  ex- 
pensive practice  was  reprobated  by  Lord  Stair 
(B.  iv.  tit.  46,  S  27),  it  was  not  until  the  50 
Qeo.  III.,  0.112,  that  thoee  long  extracts  were 
abolished,  and  certain  abridged  forms  of  ex- 
tracts substituted,  in  which  the  object  and 
conclusions  of  the  action  are  shortly  narrated, 
followed  by  the  decree  ordaining  execution  to 
follow  in  terms  of  the  judgment  of  the  Court. 
Those  extracts  were  formerly  authenticated 
by  the  subscription  of  one  of  the  principal 
clerks  of  Session  ;  but  now,  by  1  and  2  Goo. 
IV.,  c.  38, 5 17,  extracts  of  decrees  are  authen- 
ticated by  the  signature  of  the  extractor  by 
whom  they  are  prepared.  A  final  decree  of 
the  Court  of  Session  was  always  extractable, 
but  an  interim  decree  formerly  could  not  he 
extracted  without  a-judicial  warrant  to  ex- 
tract It,  which,  however,  wai  rendered  on' 
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neceraary  by  13  and  14  Vict.,  c.  36,  §  28. 
Under  1  and  2  Vict.,  c  114,  extract  decrees 
now  contain  warrant  to  charge,  arrest,  poind, 
and  imprison,  upon  which  diligence  may  pro- 
ceed as  formerly  on  letters  of  horoine  and 
caption.  See  Caption;  Tait  #»  Eviaeaet; 
Dkk»on  en  Evidene« ;  Jurid,  Styles,  vol  iii.  p. 
233,  et  leq.  See  Diligence,  Interim  Deene. 
Exeeution.     Sfernrf  Letta-i. 

Decree  of  B^iftrataon ;  is  a  decree  jio 
tione  jurie  of  the  Conrt  of  Session,  or  of  any 
other  competent  court,  interposed  without  the 
actual  intervention  of  a  judge,  in  virtue  of 
the  party's  eotuent  to  decree  goiuf!  oat  against 
him  in  terms  of  his  obligation.  This  consent 
is  expressed  in  the  clause  of  registration 
usually  inserted  in  all  formal  deeds  import- 
ing an  obligation,  and  an  extToct  of  the  deed 
from  the  Court  hooks  is  tantamount  to  an  ex- 
tracted decree  of  the  Court  in  the  books  of 
whicli  it  has  been  recorded.  See  Extract.  By 
this  expedient,  the  expense  and  delay  of  an 
action  for  constituting  the  obligation  is  avoid- 
ed, and  summary  execution  obtained  at  once. 
Such  decrees  have  not  the  effect  of  decrees  n 
foro,  and  they  may  therefore  be  brought  under 
review  of  the  Court  of  Session  by  suspension. 
It  is  upon  the  principle  of  the  decree  of  regis- 
tration that  the  benefitofsnmmary  execution 
has  been  extended  iu  Scotland  to  billa  of  ex- 
change and  promissory  notes ;  1681,  c.  20 ; 
1696,  c.  36;  12  Geo.  III.,  c.  72  ;  Erdu  B.  ii. 
tit.  5,  J  54,  et  teq.,  and  B.  iii.  tit.  2,  §  35; 
BdPt  Print.  §  68.  See  this  subject  more  fully 
explained,  under  the  article  RegittraUon. 

Decree  j  in  English  law,  the  judgment  of 
a  court  of  equity  on  any  bill  preferred.  7<imi- 
lin^  Diet.  h.t. 

Deoree-ArbitntL    See  ArhitnMo*. 

Decree  Cognitionii  Caoaa.  See  C!i>^'- 
lionit  Ca\ua. 

Decre»-DatiTe;  is  the  technical  name  given 
to  the  decree  of  the  commissariee  cvnferni^ 
on  an  executor  (not  being  an  execntor-Boni- 
nate)  the  ofGce  of  executor.  See  BMtnier. 
Confirmation  o/Exeentor. 

l>eoree  of  aodifloatioii ;  is  a  decree  of  the 
Teind  Court  modifyingastipendto  the  clergy- 
man, but  not  allocating  it  upon  the  different 
heritors.     See  Teindi. 

Decree  of  Looality;  is  a  decree  of  the 
Teind  Court  allocating  the  modified  stipend 
on  the  different  heritors,  in  the  proportions 
in  which  they  are  to  pay  it.     See  Teindt. 

Decree  of  Valaatioa  of  Teinda ;  is  a  de- 
cree of  the  Teind  Court,  determining  the  ex- 
tent and  value  of  an  heritor's  teinds.  For 
the  rules  according  to  which  this  is  done,  see 
Teinda. 

Decreet  ConfiiniL  Decreets  conform  wen 
decrees  of  the  Court  of  Senion,  formerly  in 
use  to  be  issued,  when  diligence  onder  the 
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Signet  wai  raqnired  on  the  decrees  or  precepts 
of  inferior  courts.  The  Royal  Signet  ia  Scot- 
land is  under  the  control  of  the  Court  of 
Sean'oD ;  ftnd  all  diligences,  as  tbey  are  termed, 
—that  is,  letters  under  the  Signet  authorizing 
eiecut  ion f  either  ag&inst  person  or  property, — 
must  procieed  on  a  warrant  from  the  Court  of 
Sessioa,  interposed  either  in  the  shape  of  a 
decree  of  that  Court,  or  of  a  delirerance  on 
■  bill, — i.e.,  a  petition  to  the  Court  prayiogfor 
the  letters.  Sheril^  and  other  inferior  judges 
(the  ra^istrates  of  royal  burghs,  and  justices 
ef  the  peace,  or  sheriBs  under  the  small  deht 
sets,  excepted),  ha?e  do  power  to  grant  exe- 
cution against  the  person  of  the  debtor  :  they 
can  only  authorize  jpoinding  and  arrestment 
vithin  their  own  jurisdictions.  But  the  Court 
of  SeosioD  has  always  been  in  the  practice  of 
interposing  its  authority  in  aid  of  the  decrees 
of  inferior  jodges;  and  this  was  formerly 
done  upon  a  second  summons  against  the 
debtor,  citing  him  to  appear  in  the  Court  of 
Senon,  and  show  cause  why  that  Court 
■bonld  not  authorize  all  legal  execution  to 
follow  on  the  inferior  court  decree.  The  de- 
cree isued  by  the  Court  of  Session  in  aid  of 
the  inferior  court  decree,  was  called  a  decree 
tm/erm — 1.&,  a  decree  in  the  precise  terms  of 
the  former  decree,  with  the  additional  sanc- 
tion of  the  Court  of  Session,  which  warranted 
all  execution  competent  upon  a  decree  of  the 
Supreme  Court.  This  practice  yielded  long 
ago  to  the  shorter  eourse,  of  bills  presented 
to  the  Court  of  Session,  through  the  Bill- 
Chsmber,  which  pass  of  course,  and  the  do- 
lirerance  on  which  authorizes  diligence  under 
the  Signet,  on  the  same  principle  with  the 
ancient  decrees  conform ;  Ritti'i  Led.  vol.  i. 
pp.  237  and  270.  This  practice  has,  in  its 
turn,  been  practically  superseded  by  the  Per- 
sonal Diligence  Act  1  and  2  Vict.,  c  114. 
SherilT-court  decrees  new  contain  warrant  to 
chai^,  arrest,  poind,  and  imprison ;  and  when 
the  decree  is  to  be  executed  in  a  different  ter- 
ritory, a  warrant  of  coocorrence  is  obtained 
iothe  Bill-Chamber.  Se&  Caption;  see  also 
BilU  of  Signa  LeUers.  Bill-Chamber.  Diit- 
fflwe.     Act  of  Warding.     Smail  Debt  Court. 

It  was  also  the  practice,  formerly,  for  the 
mbister  of  a  parish,  whose  predecessor  had 
got  a  decree  of  locality  for  payment  of  his 
stipend,  to  obtain  a  decree  conform  from  the 
Court  of  Session,  in  order  to  authorize  ese- 
eation  at  his  own  instance  on  the  decree  in 
farour  of  his  predecessor.  But  by  the  Act 
of  Sederunt,  22d  June  1687,  this  practice  was 
abolished ;  and  it  was  provided,  that  the  suc- 
ceeding minister,  upon  presenting  a  bill  at 
the  Bill-Chamber,  in  the  ordinary  way,  and 
prodocing  his  presentation,  collation,  and  in- 
StitnUon,  with  the  decree  of  locality  obtained 
by  his  predecessor,  may  hare  a  warrant  for 
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letters  of  homing  against  those  liable  to  pay 
the  stipend.     See  Tdnds.     Loeality. 

Beoretun  et  SecretaUa.  The  body  of 
the  canon  law  consists,  Jvnt,  of  the  Decr^vm, 
which  is  a  collection  of  the  opinions  of  the 
fathers,  popes,  and  church  councils  made  by 
a  Benedictine  monk,  towards  the  cltse  of  the 
twelfth  century,  in  imitation  of  the  Roman 
Pandects;  and,  s«a>ni%, of thei)ecr«taJta,  which 
were  collected  by  Pope  Gregory  IX.,  nearly 
a  century  afterwards,  from  the  decretal  re- 
scripts or  epistles  of  the  popes ;  as  Justinian's 
code  was  from  the  imperial  constitutions ;  to 
which  decretals  new  collections  were  made 
by  succeeding  popes.  Er^.  B.  i.  tit.  1, 
5  28. 

Deed  Foil.  In  the  law  of  England  a  deed 
poll,  as  contradistinguished  from  an  indenture, 
is  a  unilateral  deed,  executed  by  a  party 
whose  consent  or  act  alone  is  sufficient  to  com- 
plete the  right  or  obligation,  and  testifying 
accordingly  that  the  party  has  put  his  seal  to 
the  deed.  The  etymological  derivation  of  the 
term  is,  that  a  deed  pbll  is  doze  mt,  or  ihaved, 
as  it  is  expressed ;  whereas  an  indenture  is 
indented  at  the  top.  Tomlini,  toee  Deed;  also, 
voce  PoU.     See  Indenture. 

Seeds.  In  law  language,  a  deed  is  a  for- 
mal written  instrument,  executed  and  authen- 
tfcated  according  to  certain  technical  forms, 
setting  forth  the  terms  of  an  agreement,  con- 
tract, or  obligation,  whether  in  relation  to 
persons  or  things,  and  comprehending  every 
description  of  formal  writing  required  for  the 
voluntary  constitution,  transmission,  or  dis- 
cbarge of  rights  or  obligations  inter  vivot  or 
morii»  eanta,  relating  either  to  heritable  or 
moveable  property ;  with  all  the  modifications, 
qualifications,  and  combinations  of  which  such 
documents  are  susceptible,  in  order  to  fit 
them  for  the  various  and  complicated  trans- 
actions to  which  they  may  be  applied.  The 
E particular  deeds  known  in  the  law  of  Scot- 
and  will  be  more  appropriately  treated  of 
under  their  respective  heads ;  but  there  are 
certain  essentials  common  to  all  deeds,  to 
which  it  may  be  proper  here  shortly  to  ad- 
vert. Thus,  1st,  Every  deed  requires  a  party 
or  parties  capable  of  contracting  obligation, 
and  subject  Ut  no  legal  disqualification,  either 
actualorpresumed.  See  6'im««ii.  Idiot.  Pupil. 
Minor.  Marriage.  Deathbed.  BarUcrapl.  Con- 
junct and  Gonfdent,  f^ud.  Farce  and  Fear. 
2d,  It  is  essential  to  a  deed,  whatever  be  its 
nature,  that  it  contains  a  definite  and  distinct 
obligation  or  agreement,  capable  of  eiplic^ 
tion,  either  judicially  or  otherwise;  that  the 
subject-matter  of  the  deed  be  legally  in  the 
possession,  or  at  the  disposal  of  the  party  who 
contracts  in  regard  to  it ;  and  that  neither 
party  be  bound  to  do  an  act  which  is  frau-- 
dulent,  or  contra  bonat  moret,  or  otherwise  in- 
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consistent  vitb  esUbliahed  law.  See  Pactum 
liikitvm,  3d,  Every  deed  mnst  be  legally 
authenticated  as  the  deed  of  the  party  or 
parties  who  become  bound  by  it.  The  rules 
prescribed  for  the  autheoticatioD  of  deeds  are 
partly  statutory  and  partly  consuetudinary ; 
and,  in  practice,  those  rules  have  been  found 
exceedingly  well  adapted  to  the  object  in 
view.  See  Testing  CUtue.  With  regard  to 
delivery,  coDsidered  as  essential  to  the  vali- 
dity of  deeds,  see  Ddivery.  In  Scotland  we 
have  not  the  technical  distinction  recognised 
iu  the  law  of  England  between  ieedt  poU  and 
deeds  by  indentm-e;  the  former  being  unila- 
teral deeds,  or  deeds  by  one  party,  whose 
consent  or  act  alone  is  sufficient,  as  is  the  case 
in  our  charters,  dispositiouB,  bonds  for  bor- 
rowed money,  and  the  like;  the  latter  being 
deeds  in  which  two  or  more  parties  become 
bound  to  each  other,  as  in  the  contract  of 
lease  or  of  copartnership.  Neither  is  it  ne- 
cessary, in  Scotland,  that,  in  every  case,  a 
deed  should  be  granted  for  a  valuable  consi- 
deration. If  there  be  no  fraud,  or  illegal 
preference  in  contemplation  of  bankruptcy, 
or  if  the  maker  of  the  deed  be  not  otherwise 
incapacitated  from  granting  it,  the  circam- 
stance  of  its  being  gratuitous  will  have  no 
effect  on  its  validity.  See  Gratuilout  Deed, 
Conjitnct  and  Confident.  Apparent  Heir.  Ex- 
cept in  deeds  relating  to  heritage,  or  by  which 
an  obligation  is  constituted,  we  have  not  in 
our  deeds  any  settled  and  precise  clauses  of 
form.  Wherever  words  are  used  sufficiently 
explicit  to  bind  the  party,  and  to  confer  a 
right  known  and  acknowledged  in  law,  the 
deed  wilt  constitute  a  valid  obligation,  effec- 
tual until  set  aside  on  legal  grounds;  the 
burden  of  reducing  or  setting  aside  an  ex  facie 
regular  deed  being  laid  on  the  party  who 
c^ts  it  iu  question.  And,  in  general,  it  may 
be  observed,  that  all  our  deeds  are  appro- 
priate and  simple  in  their  structure  and 
phraseology,  and  comparatively  free  of  the 
technicalities  and  redundancies,  which  are 
remarkable  iu  the  conveyancing  of  other 
countriea.  The  clause  of  registration,  which 
is  introduced  in  all  formal  deeds  importing 
obligation,  is  a  valuable  expedient,  peculiar 
to  the  law  of  Scotland,  for  giving  summary 
execution,  without  the  expense  or  delay  of  a 
regular  action.  See  Decree  of  Registration. 
The  deeds  of  greatest  nicety  in  our  practice, 
and  the  construction  of  which  have  most  fre- 
quently required  the  intervention  of  courts  of 
law,  are  deeds  containing  destinations  of  he- 
ritable property,  particularly  contracts  of 
marriage,  family  settlements,  and  deeds  of 
entail.  But  even  as  to  those  the  legal  rules 
of  interpretation  are  not  complicated,  nor,  in 
the  ordinary  case,  difficult  of  application,  al- 
though the  haste  or  negligence  with  which 
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deeds  of  this  kind  are  sometimes  prepared, 
combined  with  the  difficalties  inseparable 
from  every  attempt  to  regulate  prospectively 
the  various  conflicting  interests  which  may 
emerge  in  the  course  of  a  destination,  or  which 
a  marriage-contract  or  family  settlement  may 
create,  naturally  give  rise  to  questions  which 
can  be  solved  only  by  judicial  interposition. 
Holograph  deeds — that  is,  where  the  whole 
deed  is  in  the  handwriting  of  the  granter — are 
exempted  from  the  rules  with  regard  to  the 
authentication  of  ordinary  deeds.  Thus,  ho- 
lograph  deeds  do  not  require  to  be  executed 
before  witnesses,  although,  without  witnesses, 
they  do  not  prove  their  own  dates.  See  Ho- 
lograph Deed.  So  alao  bills  of  exchange,  and 
other  documents  or  writings  f'n  re  mereatona, 
are,  by  the  n&age  of  trade  (which,  from  favour 
to  commerce,  has  to  this  extent  become  part 
of  our  common  law),  exempted  from  the  sta- 
tutory regulations  as  to  authentication.  See 
Bilk  of  Exchange.  Evidence.  And  even  deeds 
possessing  none  of  those  privileges,  and  defec- 
tive in  the  legal  solemnities,  or  otherwise  in- 
formal, may  acquire  all  the  efficacy  of  regular 
deeds  by  a  rei  iaterventvs,  or  by  homologation 
on  the  part  of  the  person  entitled  to  call  them 
in  question.  BelPs  Com.  i.  323;  B^s  Princ 
H8,  et  Mq.;  Kames'  Equity,  128,  154,  168  ; 
boss's  Led.  i.  94,  et  teq.  See  Homologation. 
Rei  Interventtts. 

Deenutwi ;  are  a  kind  of  judges  in  the 
Isle  of  Man,  who  elect  their  successors,  and 
who,  without  process,  or  any  charge  to  the 
parties,  decide  all  controversies  in  that  island. 
Tomlins'  Diet.  h.  t. 

Seer.  The  hunting  or  killing  of  deer  seems 
to  be  inter  regalia,  except  as  to  those  who  have 
the  deer  within  proper  inclosnres.  But  al- 
though one  is  not  entitled  to  kill  deer  fonnd 
trespassing  upon  his  property,  he  may  drive 
them  off;  Stair,  B.  ii.  tit.  3,  §  68  ;  Ersk. 
B.  ii.  tit.  6,  §  14.  The  offence  of  breaking 
into  a  deer  park,  whether  belonging  to  the 
Crown  or  to  a  private  party,  and  shooting 
or  stealing  deer,  is  punishable  as  theft.  The 
shooting  of  stray  deer  without  the  owner's 
consent  seems  to  be  pnntshable  by  Bne,  but 
not  as  theft.  The  statutes  relating  to  offences 
of  this  description  are,  1503,  c.  69  ;  1535,  c. 
13 ;  1579,  c.  84  ;  1.587,  c.  59;  and  1607.  c.  3. 
See  also  Sume,  vol.  i.  p.  81 ;  Bell's  Prine.  § 
1290. 

Be  Facto  ;  signifies  a  thing  actually  done  ; 
that  is,  done  in  deed.  Itabo  signifies  in/act. 
A  king  de  facto,  as  contrasted  with  a  king  d* 
jure,  is  a  king  in  the  actual  possession  of  the 
crown,  which  <f  right  belongs  to  the  other. 
Tomlifis,  h.  t. 

Defamation ;  is  the  nttering  of  reports  in- 
jurious to  the  good  name  and  reputation  of 
an  individual,  whether  they  affect  his  life. 
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liberty,  estate,  character,  trade,  or  professioD: 
or  are  calculated  or  intended  merely  to  render 
him  ridiculons  or  contemptible.  Thia  offence 
luj  be  the  ground  either  of  a  criminal  pro- 
Kcution,  or  of  a  civil  action  for  reparutioQ,  or 
of  a  combination  of  both.  If  a  criminal  pro- 
wcotion  be  resorted  to,  the  Ubel  may  con- 
elude  not  only  for  punishment  ad  vindictam 
fMiaiK,  but  also  for  damagee  to  the  private 
pirty.  In  the  Court  of  Session,  or  in  any 
Bther  civil  court,  the  conclusion  is  uanally  for 
reparation  or  damages  to  the  private  party 
imly.  Prosecutions  for  verbal  injuries  occur 
hot  rarely  in  the  Court  of  Justiciary.  The 
verbal  injuries  which  seem  to  be  properly 
cognisable  before  the  Supreme  Criminal  Court 
ire,  —  \*t,  Defamation  of  magistrates  or 
judges,  such  as  charging  them  with  neglect  of 
duly,  corruption,  partiality,  or  oppression. 
2i,  Defamation  in  the  shape  of  false  and  ma- 
hdoDs  prosecutions  for  crimes,  or  defamatory 
ud  calnmniouB  information  of  crime,  such  as 
bUely  and  maliciously  charging  one  with  a 
crime  of  which  he  is  not  guilty.  Lmlly,  The 
Court  of  Justiciary  will  take  cognisance  of 
the  oSence  vhere  the  defamatory  words  are 
ottered  in  presence  of  the  injured  party,  and 
Mcompanied  with  circumstances  of  outrage 
or  violence  likely  to  be  productive  of  farther 
mischief ;  Hume,  i.  333,  et  leq.  The  pnoish- 
meot  for  this  offence  is  arbitrary,  and  gene- 
nlly  consists  of  tine  or  imprisonment,  accord- 
ing to  the  condition  of  tne  parties  and  the 
circnmstances  of  the  case.  In  the  commissary 
toart  (now  abolished),  it  was  usual  to  con- 
clude also  for  a  palinode  (see  Palinode) ;  and 
in  a  lat«  case  it  was  held  that  the  sheriff,  as 
coming  in  place  of  the  commissary,  under  the 
lUtnie  4  Oeo.  IV.,  c.  97,  might  competently 
eotertain  an  action  for  slander,  concluding, 
with  concourse  of  the  procurator-fiscal,  for 
damages,  fine,  and  palinode  ;  TarTier,  21st 
June  1831,  9  S.  774.  The  animus  injuri- 
»*di,  which  is  the  essence  of  this  crime, 
mutt  necessarily  be  matter  of  inference,  and 
*ill,  in  the  ordinary  case,  be  presumed  from 
the  injurious  words  themselves ;  although  that 
is  a  presumption  which  may  be  weakened  or 
elided,  by  special  circumstances  indicating  the 
absence  of  any  deliberate  intention  to  iujure. 
Bat  although  the  offender  may  be  thus  freed 
of  the  criminal  charge,  it  does  not  necessarily 
fallow  that  he  is  discharged  of  his  obligation 
torepair  the  iti^ury  done  to  the  private  party; 
for,  if  what  is  said  be  injurioQS,  mere  petu- 
liMe  or  indiscretion  in  uttering  it,  without 
positive  malice,  may  bo  the  ground  for  award- 
ing damages;  Mujne,  i.  340;  Ersk.  B.  iv.  tit. 
4,  §  80.  The  question  of  greatest  difficulty, 
in  prosecutions  or  actions  on  account  of  de- 
&iiiation,  relates  to  the  defender's  right  to 
proTe,iDbar  of  the  action,  the  verili  lamvicii. 
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or  truth  of  the  offensive  words  which  he  has 
uttered.  In  England,  if  the  party  defamed 
resort  to  a  civil  process  for  damages,  the  de- 
fendant may  prove  what  he  has  said  to  be 
true,  and  if  he  succeed  in  doing  so,  the  action 
falls;  for,  although  damage  may  have  been 
suffered,  the  law  of  England  holds  it  to  be 
a  damage,  for  which  no  reparation  can  he 
claimed.  If,  on  the  other  hand,  the  defaroer 
be  proceeded  against  by  a  criminal  prosecu- 
tion, it  was  formerly  the  law,  tfaat  what  be 
had  said,  being  criminal  in  its  nature,  and 
calculated  to  create  nniuiosities,  and  to  disturb 
the  public  peace,  he  was  not  eat i tied  to  prove 
its  truth  ;  iSlaekstone,  B.  iv.  c  11,  p.  150,  and 
B.  iii.  c.  8,  p.  125.  This,  however,  has  been 
modified  by  6  and  7  Viet.,  c.  9fi.  In  Scot- 
land the  verilas  convicii,  or  even  a  probable 
ground  of  suspicion,  is  a  justification,  and  may 
be  pleaded  as  a  defence  in  bar  of  the  action, 
wherever  the  injury  has  been  done  by  the 
defender  in  the  discharge  of  a  public  duty,  or 
in  a  bona  fide  endeavour  to  detect  malversa- 
r  crime  ;  Bant.  B.  i.  tit.  10,  S  31 ;  Ertk. 
tit.  4,  §  80  ;  Thornton,  16th  May  1810, 
Fac.  Coll.  Where  the  words  said  to  be  inju- 
uttered  by  a  party  in  a  process,  and 
appear  to  have  some  foundation  in  fact,  an 
intention  to  defame  will  not  be  presumed ; 
for  statements  made  in  a  court  of  law,  how- 
ever injurious  they  may  be  to  another,  if  they 
be  pertinent  to  the  cause,  and  not  imputable 
to  malice  against  the  party  who  is  the  object 
of  them,  are  privileged,  and  found  no  actios 
for  defamation ;  Ersk.  ib. ;  FoiUath,  18th  Nov. 
1819,  Fac.  Coll.;  Ihvidmi,  12th  May  1821, 
1  lb',  and  D,  7.  At  one  time,  it  appears  to 
lave  been  thought  that  a  pnrty  not  in  apri- 
rileged  position  was  not  entitled  to  plead  the 
<ert'fas  eonvicii  in  bar  of  an  action  for  repara- 
ion.  But  it  is  now  settled,  tliat  an  issue  in 
justification  on  this  ground  is  competent.  See 
Tan'or  V.  Andenon,  Mar.  19, 1844, 6  D.  1026 ; 
M'Nem  V.  Robietm,  Nov.  12, 1847, 10  D.  15  ; 
and  M'Eostie  v.  Ironside,  Nov.  14,  1849, 12 
D.  75.  By  the  Jury  Court  Act,  59  Geo.  III., 
c.  35,  §  1,  actions  of  defamation  were  specialty 
included  in  the  list  of  actions  which  were  to 
be  remitted  de  piano  to  the  Jury  Court ;  and 
ider  the  Judicature  Act,  6  Geo.  IV.,  c.  120, 
28,  actions  on  account  of  libel  or  defamation 
e  enumerated  as  appropriate  for  jury  trial. 
Moffarlan^t  Practice,  pp.  18,  23,  70.  See 
Injuries.  Scandalum  Magnatum.  Ltating-mak- 
ing.     Veritas  Convicii. 

Default ;  is  an  English  law  term,  commonly 
taken  for  non-appearance  \a  Court  at  a  day 
assigned ;  though  it  extends  to  any  omission 
of  that  which  we  ought  to  do.  If  a  plaintiff 
makes  default  in  appearance  in  a  trial  at  law, 
he  will  be  non-suited ;  and  where  a  defendant 
makes  default,  judgment  will  be  had  against 
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bim  by  defaulL  Id  jadici&l  procedure  in  Scot- 
laud,  similar  conBequenceB  resnlt  from  failure 
iu  compliance  with  the  rulsH  or  orders  of 
Court.  Tbus  io  the  Court  of  Sesaiou,  where 
n  party  fails  to  lodge  papers  against  the  day 
appointed,  or  where  he  improperly  refuses  to 
close  the  record,  jadgment  may  in  general  be 
pronounced  against  him.  In  these  and  simi- 
lar cases  the  party  may  be  reponed  against 
the  judgment  by  default,  on  preseutiDg  a  re- 
claiming note,  with  the  requisite  paper,  or 
stating  his  readiness  to  comply  with  the  order. 
But  this  indulgence  is  not  granted  except  on 
payment  of  each  expenses  as  may  be  thought 
reasonable ;  and  in  the  particular  case  of  fail- 
ure to  lodge  Catet,  where  they  have  been  or- 
dered, the  party  cannot  be  reponed  but  on 
^vment  of  the  whole  previous  expenses. 
Tomlim'  Diet.  h.  t.  See  A.  S.  lllh  July  1828, 
§5  57,  60, 62, 112.  SVwT*  Prac.  961.  See 
ti\M  Decree.  Absente,  Reponing.  Reclaiming 
Note. 

Defenoea.  The  term  Dffence»  is  a  general 
name  given  to  the  pleas  offered  for  the  defen- 
der, in  order  to  elide  or  exclude  the  action, 
and  comprehending  all  exceptions,  objections, 
or  allegations  of  whatever  kind,  which  may 
be  stated  against  the  conclusions  of  the  libel. 
Those  pleas  are  generally  all  stated  in  the 
first  paper  which  is  put  into  process  on  the 
part  of  the  defender;  and  in  the  judicial 
procedure  in  all  ordinary  actions,  that  paper 
IS  called  the  Defenca.  Defences  are  either 
dUalory  or  peremptory.  Dilatory  dofonces  are 
those  which  have  the  effect  of  absolving  the 
defender  without  catting  off  the  pursuer's 
right  to  bring  a  new  action  :  such  are  all  ob- 
jections to  the  competency  of  the  action  as 
laid,  or  to  the  title  of  the  pursuer,  or  to  the 
formfllity  of  the  execution  of  the  summons, 
Ac.  Peremptory  defences,  on  the  other  hand, 
are  positive  allegations  which  enter  into  the 
merits  of  the  cause  itself,  and  have  the  effect 
either  of  taking  away  the  ground  of  action, 
or  of  extinguishing  its  effects.  Such  are  the 
exceptions  of  payment, — of  compensation, — 
of  homologation  or  ret  inUrvenltn,—ot  res  ju^ 
dieata, — of  lis  alibi  peadetu, — of  prescription, 
— of  fraud,  force  or  fear.  These,  and  all  si- 
milar defences,  if  established,  not  only  absolve 
the  defender  from  the  action  as  laid,  but  to- 
tally extinguish  the  pursuer's  right  of  action 
on  that  claim.  It  may  be  observed,  however, 
that  the  exception  of  fraud,  or  force  and  fear, 
IS  not  relevant  against  all  actions;  for,  if  the 

Eursuer's  title  be  a  right  to  land,  or  other 
eritable  right,  which  is  alleged  to  have  been 
fraudulently  obtained,  it  is  not  competent  to 
plead  fraud  by  way  of  exception,  but  only  by 
reduction,  unless  where  the  deed  is  ex  facie  in- 
complete. See  Stair,  B.  iv.  tit.  40,  §  21.  Cor- 
rectly speaking,  no'  defence  ouglit  to  get  the 
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name  otaaexception  which  doesnoteipreuly, 
or  by  implication,  admit  the  relevancy  of  the 
libel  and  the  justice  of  the  conclusion,  if  it 
were  not  elided  by  the  exception  pleaded.  All 
other  pleas,  such  as  incompetency,  irrelevancy, 
want  of  title,  and  the  like,  ought  properly  to 
be  called  alUgationt,  objections,  or  aiuwers  ;  but, 
inthejudicialproceediugsin  our  Courts,  this  is 
a  distinction  not  much  attended  to;  although, 
with  a  view  to  accuracy  and  precision  in  plead- 
ing, it  seems  deserving  of  attention;  see  Stair, 
B.  iv.  tit.  40,  §  15;  £r*t.B.  iv.tit.  1,  §  68,  rf 
uq.  See  Decree.  StairclassesdecfinaturM among 
dilatory  defences;  batitisobservedbyErskine, 
that  a  declinature  is  not  a  defence  at  all,  but, 
on  the  contrary,  an  express  refusal  to  state 
defences  ;  Stair,  B.  iv.  tit.  39,  §  44 ;  Ersk.  B. 
iv.  tit.  1,  §  67.  See  Declinatvre.  The  time 
within  which  defences  mast  be  lodged,  ac- 
cording to  the  regulations  of  the  4>art  of 
Session,  is  mentioned,  voce  Calling  of  a  Sum- 
mons ;  and  in  the  defences,  the  defender,  ac- 
cording to  the  directions  of  the  judicature  and 
Court  of  Session  acts,  must  etat«t  in  explicit 
terms,  every  defence,  both  dilatory  and  per- 
emptory, on  which  he  means  to  rely.  In  par- 
ticular, he  must  meet  the  statement  of  facts, 
and  the  conclustons  deduced  from  tbem  in  the 
summons,  by  either  denying  or  admitting  the 
alleged  facta  in  articulate  answers  to  the 
condescendence,  by  setting  forth,  in  explicit 
terms,  the  facts  on  which  he  founds  his  de- 
fence  in  an  articulate  statement  of  facts,  ^d 
by  subjoining  a  note  of  pleas  in  law,  and  pro- 
ducing the  writings,  if  any,  founded  on,  so 
far  as  in  bis  custody  or  within  his  power.  If 
thedefencesare  improperly  prepared,  they  may 
be  ordered  to  be  amended  ;  the  defender  being 
subjected  in  the  expenses  thence  resulting. 
Admissions  made  indefenceswillnotbe  esMly 
allowed  to  be  retract«d ;  and  where  falsehood 
or  forgery  is  alleged  in  defence,  esceptio  faki 
est  oflinium  ultima;  so  that  if  the  defender 
propone  improbation,  and  fail  in  this  defence, 
he  cannot  make  any  other  objection  against 
the  writing, — e.g.,  that  it  was  extorted,  or  the 
like.  This  rule,  however,  applies  only  where 
forgery  is  pleaded  as  a  defence,  or  reply  ;  for, 
when  brought  forward  in  the  form  of  an  ac- 
tion of  reduction -improbation,  the  pursuer, 
though  he  fail,  may  plead  other  nullities. 
When  a  number  of  defenders  are  called  in 
separate  actions  relating  to  the  same  matter, 
and  where  they  have  alt  precisely  the  same 
defences,  one  defence  should  be  lodged,  con- 
taining  the  defence  which  is  applicable  to  the 
whole,  and  separate  pro  forma  defences  lodged 
for  each  defender;  and  where,  after  defences 
have  been  lodged,  one  of  several  pursuers 
withdraws,  the  defender  is  entitled  to  lodge 
additional  defences  applicable  to  the  altered 
circumstances  of  the  case.     If  there  be  dila- 
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tory  defences,  thej  must  b«  disposed  of  Iwfbre 
the  record  is  closed,  unless  they  require  pro- 
bation ;  And  if  the  dilatory  defences  are  bub- 
Uined,  the  action  will  be  digmisaed,  and  the 
qaeslion  of  expenses  decided.  If  the  dilatory 
defeaceB  ore  repelled,  it  is  not  competent  to 
prdnonnce  any  decision  at  that  stage  of  the 
esuse  on  the  qnestion  of  eipenses,  nnless  the 
defender  announces  his  intention  of  reclaim- 
ing, in  which  case  the  Lord  Ordinary  will 
award  expenses  against  him ;  and  if,  after 
iDcfa  notice,  the  defender  should  not  reclaim 
within  the  usual  period  (see  Reclaming  Days), 
tlie  decree  for  expenses,  and  for  the  expense 
of  extract,  will  be  allowed  to  go  out  and  be 
extracted  as  an  interim  decree.  On  the  other 
band,  if  the  defender  reclaim,  and  if  the  Court 
adhere,  such  adherence  now  carries  with  it  a 
finding  of  tlie  additional  expenses  under  the 
note;  die  clerks  being  authorized  to  insert 
a  flnding  to  this  effect  in  the  interlocutor 
adhering.  Where  the  action  b  not  dis- 
missed oD  the  dilatory  defences,  no  appeal 
te  the  House  of  Lords  against  the  judgment 
can  ho  taken  without  the  leave  of  the  Court ; 
bat  the  effect  of  the  defence  iE  reserved  in 


tory  defences  in  jury  causes  are  disposed  of  in 
the  same  manner.  When  a  dilatory  defence 
has  neither  been  repelled  nor  expressly  re- 
served, bnt  has  been  repeated  in  the  pleas  in 
law  in  the  c]i»ed  record  on  the  merits,  it  is 
held  as  reserved.  But  it  is  for  the  interest 
of  both  parties,  and  particularly  of  the  pur- 
suer, to  have  all  dilatory  defences  disposed  of 
before  incurring  the  expense  of  making  up  a 
record  on  the  merits ;  which  record,  if  the  di- 
latory defence  is  ultimately  sustained,  may 
prove  useless.  Such  dilatory  defences,  how- 
erer,  as  require  probation,  may  be  reserved 
until  the  record  is  made  up  ;  and  when  there 
are  no  dilatory  defences,  or  when  they  have 
been  all  repelled  or  otherwise  disposed  of,  in 
practice,  the  recordis  either  closed  on  the  sum- 
mons and  defences,  and  decided  in  the  usual 
way,  or  (which  is  by  far  the  most  Ireqnent 
course)  the  record  is  made  np  by  revised  con- 
descendence and  revised  defences,  in  the  manner 
explained,  wee  Retord.  In  the  special  case  of 
actions  of  reduction  (which  are  peculiar  to  the 
Court  of  Session),  if  the  defender  is  to  object 
tothe  title  of  the  pursuer,  or  to  plead  on  an  ex- 
clusive title,  or  to  state  any  other  objection 
against  satisfying  the  production,  he  must  re- 
turn defences  confined  to  these  points ;  bnt 
otherwise,  no  defences  need  be  given  in  before 
the  production  is  satisfied.  It  is  competent, 
however,  to  the  Lord  Ordinary,  on  cause 
shown,  and  even  although  no  defences  should 
have  been  given  in  before  satisfying  the  pro- 
duction, to  reserve  all  objections  to  the  title 
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till  the  cause  is  heard  on  the  merits.  Those 
defences  i^inst  satisfying  the  production, 
are  usually  called  preJmnwry,  not  dilatory  de- 
fences ;  and  if  no  sucfa  defences  are  lodged, 
it  is  held,  that  the  production  ia  to  be  satis- 
fled,  and  that,  if  the  defender  is  to  make 
any  defence  at  all,  it  is  to  be  a  defence  on 
the  merits  of  the  reduction,  after  the  pro- 
duction is  satisfied.  In  such  cases,  accord- 
ingly, the  practice  is,  in  the  first  place,  to  get 
the  production  satisfied  in  the  manner  else- 
where explained,  and  then  to  take  an  order 
for  defences  against  the  reasons  or  summons 
of  reduction,  which  defences  may  be  both  di- 
latory and  peremptorv  ;  6  Geo.  IV.,  o.  120,  § 
6,  27,  SO;  A.  S.  lltt  July  IB28.  See  Re- 
duction. In  the  inferior  courts,  where  the 
record  is  not  closed  on  the  Sheriff's  minute, 
the  regulations  concerning  defences  are  similar 
to  those  of  the  Supreme  Court.  See,  on  this 
subject,  6  Geo.  IV.,  o.  120;  A.  S.  lliA  Juiy 
1828,  A.  S.  12(A  Ntrv.  1825,  and  A.  S.  10th 
July  1839,  as  to  inferior  courts;  also  Shtmd^t 
Prac.  287,  317,  et  sej. ;  M'Glathan,  198,  H 
teq. ;  BarcUi^i  Nola,  p.  15,  ei  teq. ;  and  for 
the  older  regulations,  see  A.  S.  llth  Aug. 
1787,7ttFd>.  1810,  11 A  Jfar.  1814;  Stair, 
B.  iv.  tit.  39  and  40 ;  Ersk.  B.  iv.  tit.  1,  j  66, 
et  leq. ;  Battle.  B.  iv.  tit.  25. 

Procedure  in  the  Court  of  Session  is  now 
regulated  by  the  act  13  and  14  Viet.,  c.  36., 
1850,  and  in  the  Sheriff  Courts,  by  the  act 
16  and  17  Vict.,  c.  80,  1853.  See  also 
Record.  Condaeendence.  Repliei.  Calling  of 
a  SufMiums.     Defender. 

In  a  criininal  prosecution  before  the  Court 
of  Justiciary,  when  the  panel,  besides  the 
general  plea  of  not  guilty,  means  to  maintain 
some  special  defence,  the  statute  20  Oeo.  II.,  c. 
43,  No.  41,  requires  that,  on  the  day  before 
the  trial,  he  shall  lodge  with  the  clerk  of 
Court  a  written  statement,  signed  by  himself 
or  his  counsel,  setting  forth  the  facts  he  al- 
leges, and  the  heads  of  the  objections  or  de- 
fences he  means  to  maintain.  In  practice, 
however,  instead  of  lodging  written  defences, 
it  is  usual  for  the  counsel  for  the  panel,  in 
the  outset  of  the  trial,  orally  to  explain  to 
the  Court  the  course  of  defence  which  is  to 
be  followed.  Were  the  panel  or  hie  counsel, 
in  the  hope  of  gaining  some  advantage,  to 
withhold  this  explanation,  and  not  to  lodge 
written  defences,  the  Court,  or  the  public  pro- 
secutor, might  insist  for  a  written  defence  in 
terms  of  the  statute,  the  departure  from  which 
is  an  indulgence  to  the  panel.  Hume,  ii. 
283.     See  Crtmtnol  Proiecution, 

Defendant;  an  English  law  term,  signi- 
fying the  party  sued  in  a  penonai  action. 
Tomlins'  Diet. 

Defoider;  is  the  party  gainst  whom  the 
concluaione  of  a  process  or  action  are  directed. 
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Where  a  minor  is  called  aa  a  defender,  his 
father,  or,  if  the  father  be  dead,  the  tutors  or 
curators  of  the  minor,  must  be  cited  along 
with  him,  otherwise  any  decree  pronounced 
against  him  in  the  actiou  will  bo  reducible  on 
that  grouud.  See  Curatory.  Pupil.  Tutor. 
In  like  manner,  when  a  married  woman  is 
sued  (where  that  is  competent),  her  hustiand 
must  be  cited  for  bis  interest.  See  Marrioffe. 
Where  a  pursuer  is  abroad,  or  a  foreigner,  his 
mandatory  who  conducts  tbe  action  for  him  in 
this  country  is  personally  liable  for  the  ex- 
penses of  process,  in  case  they  may  be  awarded 
to  the  defender;  O'Saggen,  31st  July  1761, 
Mor.  p.  4644.  A  diBerent  rule  was  at  one 
time  recognised  in  the  case  of  tbe  mandatory 
of  a  defender  abroad,  or  a  foreigner  ;  Let^h, 
19th  Dec.  1792,  Mor.  4645.  Now,  however, 
it  is  settled  that  the  mandatory  of  a  defender 
is,  in  this  respect,  in  the  same  situation  with 
the  mandatory  for  a  pursuer  ;  SAantC*  Prac. 
160,  and  ease*  then  cikd.  If  the  defender  die 
In  tbe  coarse  of  a  process,  th'e  action  must  be 
transferred  against  his  repTeaentatives.  See 
Transference.  No  more  than  eue  defenders, 
with  separal«  and  distinct  interests,  can  be 
sued  in  one  and  the  same  summons  {Art.  of 
Reg.  2d  Nov.  1695,  §  28) ;  and  the  same  rule 
applies  in  inferior  courts;  A.  S.  I2th  Nov. 
1825.  See  Summons.  Mandalorff.  Foreigner. 
Forvm  compttens.  In  a  criminal  prosecution, 
whether  against  a  minor  or  a  married  woman, 
there  is  no  occasion  to  call  either  tbe  tutors 
or  curators,  or  the  husband  [Hume,  vol,  it.  p. 
162) ;  and  where  such  an  action  concludes  for 
a  fine,  and  is  purely  criminal,  it  falls  by  the 
death  of  tbe  defender,  and  cannot  be  trans- 
ferred against  his  represent  at  iveg,  even  after 
litiscontestation  ;  Gray,  18th  Feb.  1773,  iftw. 
p.  10361.  But  the  civil  claim  for  damages 
at  the  instance  of  tbe  private  party  is  trans- 
mitted to  representatives,  like  an  ordinary 
debt,  whether  the  action  has  been  raised  be- 
fore or  after  the  death  of  the  delinquent.  See 
Damages.     Delict. 

Defender  of  tbe  Faith;  is  a  title  pe- 
cnliar  to  the  King  or  Queen  of  England. 
It  was  first  conferred  by  Pope  Leo  X.  on 
Henry  VIII.  in  1521,  as  a  reward  for  writ- 
ing against  Luther ;  and  it  has  been  used 
bv  the  Kings  of  England  ever  since.  TojiUins' 
Diet. 

Defending  Forcibly.  Forcible  defence,  or 
resistance  against  the  execution  of  personal 
diligence  by  horning  and  caption,  is  one  of  tbe 
equivalents  to  imprisonment,  mentioned  in  the 
act  1696,  c.  5.  and  also  in  19  and  20  Vict.,  c. 
79, 1856,  in  specifying  the  requisites  of  notour 
bankruptcy.  See  dcinJ:n(;'(.  And  by  the  said 
statute  of  Victoria,  such  resistance  will  entitle 
a  creditor,  to  tbe  requisite  extent,  to  apply  for 
mercantile  sequestration  of  the  estates  of  his 
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debtor,  provided  the  debtor  foil  within  the  de- 
scription of  persons  against  whom  sequestra- 
tion may  be  awarded.  See  Seguettralion.  Tbe 
fact  of  forcible  resistance  can  hardly  be  am- 
biguous ;  and  the  proper  evidence  of  it  is  the 
attestation  of  the  messenger  and  witnesses, 
contained  in  an  execution  or  return.  But  a 
general  proof  will  also  be  admitted.  B^t 
Com.  vol.  ii.  p.  172-6-7,  5th  edit.  See  Im- 
prisonment.    ApprAending  a  Debtor. 

De  Fideli.  The  oath  dt  Jideli  adminiitra. 
tiont  is  an  oath  taken  by  persons  on  entering 
on  tbe  duties  of  professions  or  offices  of  public 
trust.  Thus,  this  oath  is  administered  to  tbe 
judges  and  other  memt«re  of  the  College  of 
Justice,  including  all  practitionera  before  the 
Court  of  Session.  The  takers  of  tbe  oath 
simply  swear  to  be  faithful  in  the  discharge 
of  the  duties  of  the  office,  A  breach  of  the 
oath  de  Jideli  does  not  amount  to  the  crime 
of  perjury.  See  Bume,  vol,  i,  p.  371.  See 
Oath». 

Deforcement ;  is  an  act  of  contempt  of  the 
law,  consisting  of  a  violent  opposition  and  hin- 
drance to  an  officer  of  the  law  in  the  execution 
of  his  official  duty.  The  officer  must  be  a 
lawful  officer,  either  &  messenger-at-srms,  or 
other  officer  to  whom  the  execution  of  the 
diligence,  or  other  warrant  or  order,  may  be 
legally  intrusted  ;  and  the  resistance  must  be 
offered  to  him  while  engaged  either  in  the  for- 
mal execution  of  the  official  act,  or  after  he 
has  assumed  tbe  official  character,  and  is  in 
immediate  preparation  (in  acta  proximo)  to 
enter  on  the  formalities.  Tbe  officer  must 
notify  who  he  is,  and  the  purpose  of  his  errand; 
and,  if  required,  he  must  exhibit  his  warrant, 
although  he  need  not  part  with  it.  A  mes- 
senger-at-arros  must  also  exhibit  his  blazon, 
andaninferiorofficer  his  baton  or  other  badge 
of  office ;  and,  in  the  attempt  to  execute  his 
duty,  he  must  have  been  himself  proceeding, 
in  every  other  respect,  in  a  lawful  manner. 
The  obstruction  offered  must  relate  to  the  duty 
in  which  the  officer  is  engaged  ;  and  it  most 
be  such  an  act  of  violence  as  to  create  either 
an  actual  impediment,  or  to  excite  a  well- 
grounded  alarm  for  his  personal  safety.  It 
must  he  an  actual  hindrance ;  for,  if  tbe 
officer  proceed  and  accomplish  his  object,  the 
olfence  will  amount  to  no  more  than  an  at- 
tempt to  deforce,  or  an  assault.  All  parties 
concerned  in  tbe  resistance,  whether  tbe  parly 
against  whom  the  proceeding  is  directed,  or 
otbers,  are  guilty  of  the  deforcement ;  Huae, 
vol.  i.  p.  386,  et  teq. ;  Ertk.  B.  iv.  tit.  4, 5  33, 
et  seg.  The  statutes  relating  to  tbe  punish- 
ment of  this  offence  are — 1581,  c.  118,  which 
provides  that  those  convicted  be  punished  by 
escheat  of  moveables,  the  creditor  being  pre- 
ferable for  bis  debt,  expenses,  and  dances; 
1587,  c.  84,  which  provides  that  persons  guilty 
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of  deforcement  be  protecnted,  «itfaer  civillf 
or  erimiDalljr,  at  the  option  of  the  pursuer, 
tDd  that  their  Uvet  and  goods  be  at  the  King's 
■ill ;  aad  1592,  c  150,  which  makes  deforce- 
ag  aa  officer  of  the  law,  or  moleiting  him  to 
(be  effuBion  of  his  blood,  punishable  by  for- 
feitare  of  moveables,  one-half  to  the  King, 
aad  the  other  to  the  pursuer.  It  does  not 
appear,  however,  that,  under  these  statutes, 
anything  more  than  an  arbitrary  punishment 
hu  ever  been  inflicted.  The  ordinary  punish- 
nent  is  fine  or  imprisonmeot,  accompanied 
vitb  damages  to  the  private  party.  It  might 
be  inferred,  from  the  words  of  the  act  15i)2, 
c- 150,  and  from  Enk.  B.  iv.  tit.  4,  §  34,  that 
tfa«  deforcement  muit  be  accompanied  with 
effoiion  of  the  officer's  blood,  before  it  can  be 
Ibe  ground  of  a  prosecution  ad  vindkian  pub- 
Uum;  but,  from  a  more  recent  authority,  it 
appears  that  thisisnot  neceEsary.  See  Butne, 
i.  394.  The  competent  prosecntors  for  deforce- 
ment are  either — Ie(,  The  Lord  Advocate; 
or,  2d,  The  inessenger-at«rmB  aud  the  Lord 
Lyon,  even  without  the  concurrence  of  the 
party  employer ;  or,  Sd,  The  party  employer. 
The  competent  court  is  either  the  Court  of 
Juitieiary  or  the  Court  of  SesBion  ;  and  in- 
ferior courts  may  also  protect  their  otBcers 
from  injury  in  the  execution  of  their  duty ; 
Burnt,  i.  399.  The  statutes  referred  to  re- 
aignise  the  jurisdiction  of  the  Court  of  Session 
in  casee  of  deforcemeut ;  but,  according  to  the 
praeBt  practice,  when  the  action  is  brought 
ID  that  Court,  the  conclusion  is  not  for  the 
statutory  pains,  but  merely  a  civil  action  for 
pajment  of  the  debt,  with  interest,  damages, 
•od  expenses ;  although,  were  an  aggravated 
esse  to  occur  before  the  Court  of  Session,  the 
Court  might  no  doubt  remit  it  to  the  Lord 
Adcocate,  with  a  view  to  his  iustitnting  pro- 
twiinpad vindielatn publicam.  Formerly.the 
(mployer  of  the  officM-  wbo  had  been  deforced 
coald  not  he  a  witness,  even  in  a  prosecution 
by  the  public  prosecutor,  uutuss  he  discharged 
his  interest  in  the  escheat,  and  for  the  recovery 
of  his  debt;  but  all  objections  to  the  admis- 
sibility, as  witnesses,  of  the  employer,  and  of 
near  relations  of  the  party  prosecuting,  have 
been  removed  by  the  recent  Evidence  Amend- 
neot  Acts.  It  would  appear,  that  although 
the  defender  be  assoilzied  in  the  criminal  pro- 
cess, yet  he  may  be  pursued  civilly,  and  the 
fset  of  the  deforcement  referred  to  his  oath  ; 
Madxiuie,  B.  iv.  tit.  2,  §  39.  See  also  Ersk. 
B.  iv.  lit.  1,  §  64.  The  deforcement  or  forci- 
ble resistance  of  revenue  officers  in  the  eieou- 
tion  of  their  official  duty,  or  such  resistance 
offered  to  any  of  Her  Majesty's  naval  or  mili- 
tary forces,  or  to  any  other  person  or  persons 
acting  in  aid  of  the  revenue  officers,  is,  In  some 
uses,  a  capital  crime,  as  to  vhich  there  have 
Mta  varions  statutes.     By  the  statute  62 


DBF 


267 


Geo.  III.,  c.  143  (which  appears  to  be  still  In 
force),  it  was  provided  that  where  a  person 
has  been  killed  in  the  execution  of  this  duty, 
if  any  individual  shall  be  charged  on  oath, 
before  a  justice  of  peace  or  other  coropeteut 
person,  with  having  been  concerned  in  the  re- 
sistance which  led  to  the  death,  Her  Majesty's 
Council  may  issue  an  order  on  the  person  so 
charged,  to  surrender  himself  within  sixty 
days  i  and  if,  after  due  publication  of  tbia 
order,  in  the  manner  pointed  out  by  the  act, 
he  fail  to  do  so,  "  he  shall  then  be  adjudged, 
decerned,  and  taken  to  he  convicted  of  a  capital 
crime,  and  shall  suffer  the  pain  of  death  and 
confiscation  of  moveables,  as  in  the  caae  of  a 
person  found  guilty  of  a  capital  crime,  auit 
under  sentence  for  the  same  ;  and  it  shall  be 
lawful  for  the  Court  of  Justiciary,  or  the 
Lords  of  Justiciary,  in  their  circuits  in  Scot- 
land,to  award  execution  against  such  offender, 
in  such  manner  as  if  be  had  been  found  guilty 
and  condemned  in  the  said  Court  of  Justiciary, 
or  Circuit  Courts  respectively;"  iand  5  Wiil. 
IV.,  0.  13,  §  2.  See  also  Hume,  vol.  i.  p.  488, 
et  Beq.  See,  on  the  subject  of  this  article,  Stair, 
B.  i.  tit.  9,  §  29,  and  B.  iv.  tit.  49  ;  Mackenzie, 
B.  iv.  tit.  4,  §  17 ;  Ertk.  B.  iv.  tit.  4,  §  32,  el 
seq. ;  Bank.  B.  i.  tit.  10,  §  190,  et  ««j. ;  Jlosi't 
lect.  vol.  i.  p.  338 ;  Taift  Juit.  of  Peace,  h.  t.  ; 
Hutcheiott'i  Jvst.  of  Peace,  vol.  i.  p.  325,  2d 
edit. ;  Jurid.  Styles,  vol.  iii.  p.  102. 

Se&andin^  of  Creditors.  Creditors  may 
be  defrauded  by  the  funds  of  their  debtor 
being  concealed,  or  illegally  diminished,  or  by 
their  being  conveyed  to  favourite  creditors, 
to  the  prejudice  of  the  rest,  or  by  the  un- 
due increase  of  debte  or  claims  against  the 
debtor's  estate.  Wherever  any  of  thwe  ob- 
jects has  been  fraudulently  accomplished,  re- 
dress may  be  had  either  at  common  law  or 
under  the  bankrupt  statutes.  If  debts  be 
improperly  increased,  or  if  any  other  fraudu- 
lent device  be  fallen  upon,  either  to  conceal 
the  debtor's  funds,  or  to  confer  undue  pre- 
ferences (where  the  case  does  not  fall  within 
any  of  the  statutes^,  the  common  law  affords 
a  remedy;  the  burden  of  proving  the  fraud 
being  laid,  in  common  law  actions,  on  the  per- 
son objecting  to  it.  But  besides  an  action  for 
fraud  at  common  law,  the  several  baukrupt 
statutes  have  introduced  certain  legal  frauds, 
or  presumptions  of  fraud,  which  either  have 
the  effect  of  annulling  entirely  the  transactions 
in  which  they  occur,  or  which  lay  the  <mus 
probandi  on  the  person  favoured  by  the  deed. 
Thus,  the  act  1621,  c.  18,  provides  that  all 
alienations  granted  after  the  contraction  of 
debt  in  favour  of  a  conjunct  or  confident  per- 
son, without  necessary  cause  or  a  juat  price, 
shall  be  null ;  the  burden  of  proving  an  oner- 
ous cause  being  laid  on  the  person  founding 
on  the  deed.     See  Conjunct  and  Confident. 
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Another  branch  of  this  Btatnt«  entitles  & 
creditor,  who  has  begun  diligence  against  his 
debtor's  person  or  estate,  to  reduce  anj  volun- 
tary security  or  payment  subsequently  made, 
in  defrand  of  the  begun  diligence,  unless  there 
has  been  undue  delay,'  or  wtora  in  the  prose- 
cution of  the  diligence.  See  Diligmet.  Mora. 
And  the  act  1696,  c.  5,  which  was  intended  to 
guard  against  fraudulentalienatioos  by  bank- 
rupts, to  the  prejudice  of  their  creditors,  pro- 
Tides  that  all  voluntary  alieaatious  or  other 
deeds  (whether  fraudulent  or  not),  granted, 
either  directly  or  indirectly,  by  a  bankrupt, 
within  sixty  days  of  his  bankruptcy,  in  favour 
of  a  creditor,  either  for  his  satisfaction  or 
further  security,  in  preference  to  other  cre- 
ditors, shall  be  void  and  null.  See  Bamkrapt. 
Seow$tratiott.     Fratubilent  Bankruptcy. 

be&aading  tlie  Serenne.  Any  fraudulent 
contrivance,  by  which  the  payment  of  a  tax 
or  duty  imposed  by  Sovemraent  is  evaded, 
falls  under  the  general  description  of  a  fraud 
against  the  revenue.  The  penalties  inflicted 
upon  persons  guilty  of  such  offences  are  re- 
gulated by  the  particular  statute  imposing  the 
tax  or  duty.  It  does  not  fall  within  the  plan 
of  this  work  to  attempt  a  summary  of  the 
numerous  revenue  statutes  ;  but  it  may  be  ob- 
served— \tt.  That  the  laws  upon  this  snhjeat, 
and  the  forms  under  which  they  are  adminis- 
tered, are,  by  the  Treaty  of  Union,  made  the 
same  in  Scotland  as  in  England,  with  certain 
nnituportantexceptLonsspecifiedin  the  treaty; 
2(i,  That  the  question,  whether  a  fraud  has 
been  committed,  must,  of  course,  depend  upon 
the  terms  of  the  particular  statute  imposing 
the  tax,  and  the  circumstances  under  which 
an  evasion  has  been  attempted ;  and,  3f/, 
That  the  Supreme  Court  in  Scotland  for  the 
trial  of  offences  against  the  revenue  is  now 
the  Court  of  Session  ;  the  Court  of  Exchequer 
being  now  merged  in  the  Court  of  Session. 
But  particular  statutes  sometimes  confer  a 
subordinate  jurisdiction  on  commissioners  to 
be  appointed  under  the  statute ;  and  the 
power  of  summary  conviction  is  also  vested  by 
some  of  the  statutes  in  justices  of  the  peace, 
as  to  certain  offences,  particularly  in  the  case 
of  offences  against  the  laws  relating  to  the 
excise  and  customs.  In  such  cases,  the  statute 
commonly  prescribes  rules,  both  as  to  the  form 
of  the  prosecutibn  and  the  evidence  necessary 
for  a  conviction.  See  Smuggling.  Excise. 
Revmae.  Exchequer.  Jtulice  of  the  PeacC' 
Quarter  Setiioni. 

Sefimot ;  a  deceased  person  ;  see  StatT,  B. 
iv.  tit.  43,  §  21.     See  Cottfirmation. 

Segndation ;  a  term  used  in  English  law 
to  signify  an  ecclesiastical  censure,  by  which 
a  clergyman  is  divested  of  his  holy  orders. 
There  aretwosortsof  degrading  by  the  canon 
law, — one  tumntary,  by  word  only ;  the  other 
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jolnnw,  by  stripping  the  party  degraded  of 
those  omamenta  and  rights  which  are  the  en- 
signs of  his  order  or  degree.  Analogous  to 
the  latter  form  of  degradation  is  the  degra- 
dation of  a  nobleman,  or  of  a  knight,  at 
common  law,  when  attainted  of  treason.  A 
similar  degradation  may  also  be  inflicted  by 
act  of  Parliament.     See  Timiim'  Diet.  h.  t. 

Decreet  of  Kindred.  Persons  standing  in 
certain  degrees  of  relationship  to  each  other 
cannot  lawfully  intermarry.  Thus,  that  con- 
nection cannot  be  formed  between  partita 
nearer  in  degree  to  each  other  than  conuns- 
german,  whether  by  conaauguiuity  or  affinity. 
See  Marriage.  In  like  manner,  a  judge  ^ho 
stands  in  certain  degrees  of  relationship  to  a 
party  is  disqualified  to  judge  in  hia  cause. 
See  Declinatare.  So  also,  under  the  bankrupt 
statutes,  gratuitous  alienations  in  favour  of 
relations  are,  in  certain  circumstances,  re- 
ducible. See  Conjunti  and  ConfidtnU  At  to 
degrees  of  kindred  considered  in  relation  (o 
succession,  see  Sufcetsion,  Stir.  Execttler, 
Coaianguinity.     A^nit;/. 

Deism;  is  the  opinion  of  those  who  ac- 
knowledge the  existence  of  a  €lod,  without 
admitting  the  truths  of  Christianity.  Any 
attempt  to  propagate  this  doctrine  would  b« 
punishable  as  an  offence  against  the  estab- 
lished religion.  See  AOieism.  Blasphemy. 
Religion, 

I>eiay.    See  Mora. 

Del  Credere ;  is  an  Italian  mercantile 
phrase,  similar  in  import  to  the  English  term 
guarantee.  It  has  been  adopted  in  this  coun- 
try, and  is  used  amon^^t  merchants  to  express 
the  obligation  undertaken  by  a  factor,  broker, 
or  mercantile  agent,  when  he  becomes  bound, 
not  only  to  transact  sales,  or  other  business 
for  his  constituent,  but  also  to  guarantee  the 
solvency  of  the  persons  with  wltom  he  con- 
tracts. On  accountof  this  guarantee,  a  higher 
commission,  called  a  del  credere  commission,  is 
paid  to  the  factor.  The  most  ordinary  ex- 
amples of  this  obligation  occur  in  cases  of  sales 
made  by  a  factor  or  agent  to  whom  goods  have 
been  consigned  for  sate.  The  usual  commis- 
sion paid  to  the  factor  for  his  trouble  in  ef- 
fecting sales  and  remitting  the  money,  or  pro- 
curing bills  for  the  price,  is  two-and-a-half 
per  catt,  on  the  price,  and.  two-and-a-half  per 
cent,  more  is  generally  paid  as  del  credere  com- 
mission, where  the  factor  guarantees  the  sol- 
vency of  the  purchasers.  The  obligation  thus 
undertaken  by  the  factor  is  not  a  cautionary 
obligation,  in  the  ordinary  sense  of  that  ei- 
presaion  ;  for  the  factor  is  liable  directly,  and 
without  the  benefit  of  discussion.  Neither  is 
it  properly  a  ddegiUio  debit* ;  for,  if  the  factor 
fail,  the  principal  is  entitled  to  recoTer  from 
the  purchaser.  In  cases  of  insolvency,  the 
iwing  seem  to  be  the  rules  of  ranking : — 
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l>t.  If  the  Tactor  continne  solT«nt,  he  is  en- 
titled to  cl&im  on  the  bankrupt  estate  of  the 
buyer,  or  other  person,  whose  soWency  ho  has 
gusraoteed,  provided,  however,  that  the  prin- 
cipal do  not  himsetf  rank  on  the  buyer's  estate 
for  the  same  debt ;  2d,  If  the  agent  or  factor 
be  inaolrent,  the  principal  may  claim  on  the 
eetat«  of  the  proper  debtor,  unless  the  proper 
debtor  has  already  paid  the  t>rice  to  the  factor ; 
and,  3d,  If  both  the  factor  and  the  pur- 
chaser he  insolvent,  the  principal  may  rank  for 
the  whole  debt,  both  on  the  estate  of  the 
factor.who  stands  ii«2cra{eri^  and  on  the  estate 
of  the  purchaser ;  so,  however,  as  not  to  di'av 
more  than  twenty  shillingB  in  the  pound  on 
his  whole  debt ;  see  Bell's  Com,  i.  377.  See 
also  Ranking. .  As  t«  the  cases  in  which  pay- 
ment to  the  factor  discbarges  the  purchaser, 
see  Faelor.  See  also  BrodWg  Supp,  lo  Stair, 
p.  921,941;  BeWsPrinc.  5§222,286;  BeU'g 
Jllmt.  §  286. 

BeleotTU  Fenons ;  is  the  choice  or  selec- 
tion, either  express  or  presumed,  of  a  par- 
ticular individual,  on  account  of  some  personal 
qoalification.  Thus,  in  the  case  of  an  agri- 
cnltural  lease  of  ordinary  endurance,  the  land- 
lord is  presumed  to  have  chosen  his  tenant 
with  a  special  view- to  his  personal  qualiflca- 
tieos ;  and  although  the  ddectw  perionee  does 
not  now  exclude  the  tenant's  heirs,  yet,  with- 
out the  landlord's  consent,  either  express  or 
implied,  such  a  lease  cannot  he  voluntarily 
assigned  or  subset.  But  an  express  exclusion 
of  assignees  is  required  in  order  to  prevent 
the  creditors  of  the  tenant  from  adjudging  the 
lease.  The  ddeettu  penonte,  however,  is  not 
pretumed,  if  the  lease  exceed  the  ordinary  en- 
durance (nineteen  or  twenty-one  years);  and 
IB  leases,  however  short,  of  urban  sabjocts,  it 
is  never  presumed.  In  the  same  manner,  under 
the  contract  of  society,  there  is  an  implied 
itlectut  partona  inseparable  from  the  nature  of 
the  contract,  which  bars  the  admission  of  new 
partners,  either  by  succession  or  by  alienation, 
unless  the  contract  contain  an  express  stipula- 
tion entitling  the  heirs  of  partners  to  succeed 
to  their  predecessor's  share  in  the  concern,  or 
em^wering  the  partners  tbemselves  to  assign 
their  shares.  See  Society.  So  also  offices  in 
which  there  is  a  personal  trust  reposed,  are 
neither  saleable  or  adjudgeable  for  debt,  al- 
though, in  the  ordinary  case,  the  emoluments 
of  an  office  are  attachable  by  diligence.  Ersh. 
B.  ii.  tit.  6,  §  31,  rf  teg. ;  BeU't  Com.  i.  75,  et 
teq.  126 ;  B«i  on  Leasu,  4th  edit.  vol.  i.  p. 
180,  et  teq.;  fluster's  Landlord  and  Tenant, 
I  171,  203,  222 ;  BeU'i  Prine.  S  358,  1215  ; 
SdTs  IButt,  §  358 ;  Sott'g  Led.  ii.  481.  See 
(^ees.    Leate. 

Bel^ato;  a  person  depated  to  act  for  an- 
other, or  for  others.  The  delegate  of  a  royal 
bargh,  under  the  old  election  law,  was  a  per- 
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son  appointed,  according  to  certain  statutory 
forms,  by  the  town  council  of  the  burgh,  to 
meet  with  the  delegates  from  the  other  burghs 
of  the  district,  and  to  vote  in  the  election  of  a 
member  to  represent  the  district  of  burghs  in 
Parliament  See  Wight  on  Electitnis,  B.  iv.  c, 
2,  p.  362 ;  Bell's  Election  Law,  p.  509.  See 
also  Election.     Laws. 

Delegated  Jnrisdiction.  Delegated  juris- 
diction, as  eoDtTadistinguished  from  proper 
jurisdiction,  is  that  which  is  communicated  by 
a  judge  to  another,  who  acts  in  his  name,  called 
a  depute  or  deputy.  One  named  by  a  deputy, 
who  has  himself  the  power  of  deputation,  ii 
called  a  snbttHnte.  Jurisdiction  being  an  office 
implying  certain  qualifications  personal  to  the 
judge,  cannot  be  delegated  witliout  an  express 
power  of  delegation  contained  in  the  grant. 
Such  a  power  is  given  in  all  personal  grants 
of  sheriffship  or  stewartry,  admiralty,  &c. ; 
but  justices  of  the  peace  and  magistrates  of 
burghs  have  no  power  of  delegation.  Before 
the  abolition  of  heritable  jurisdictions,  it  fre- 
quently  happened  that  the  inheritor  of  ajuris- 
diction  was  unfit  to  discharge  his  judicial 
duties  in  person;  hence  the  act  1424,  c.  6, 
empowered  those  possessing  patrimonial  juris- 
diction to  appoint  deputies,  for  whom  they 
should  bo  answerable,  and  to  whom  they  com- 
municated the  entire  jurisdiction  which  was 
vested  in  themselves.  The  sheriffs  of  counties 
in  Scotland,  appointed  under  the  Jurisdiction 
Act,  20  Geo.  11.,  c  43,  are  improperly  called 
depntiea  in  that  statute  ;  for  they  have  not  a 
delegated  but  a  proper  jurisdiction  conferred 
upon  them  by  the  Sovereign,  not  by  the  high- 
sheriff  of  the  county,  and  are  authorized  to 
appoint  deputies,  who  are  called  mbstitvtes,  to 
exercise  jurisdiction  over  the  whole,  or  over 
particular  districts  of  the  county.  It  is  of 
importance  to  observe,  that  delegated  juris- 
diction is  not  held  in  law  to  be  the  jurisdic- 
tion of  the  substitute,  who  has  no  proper  juris- 
diction, but  of  the  judge  who  appoints  him. 
Hence  the  acts  of  the  substitute  are  held  to 
be  the  acts  of  the  principal  judge,  who  is  re- 
sponsible for  them  ;  1424,  c.  6  ;  1469,  c.  26. 
Here  also  the  maxim,  Delega^s  non  potest  de- 
legare  applies,  the  substitute  having  no  power 
todelegate  his  duties  to  another.  In  delegated 
jurisdiction  the  appeal  must  not  be  from  the 
substitute  to  the  principal  judge  ;  for  the  de- 
cree of  the  depute  is  held  to  be  the  decree  of- 
the  principal ;  and  no  inferior  judge,  without 
express  powers,  can  review  his  own  decrees. 
Ersk.  B.  i.  tit.  2,  §  13,  et  teq. ;  Karnes'  Stat. 
Lam,  voceJvriedielion.  SeeAj^ieal.  Juritdiction. 

Delegation ;  is  a  method  of  extinguishing 
an  obligation  by  substituting  one  debtor  for 
another,  with  the  creditor's  consent,  and  there- 
by dischargiri  g*  the  first  debtor  ;  as  where  the 
debtor  in  a  bond  substitutes  a  third  party, 
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who  Incomes  bonnd  in  his  plaG«  to  the  cre- 
ditor. Bnt  an  arraDgement  of  this  kind  re- 
quires the  express  consent  of  the  creditor ; 
for  no  debtor  can  relieve  himself  of  hie  obli- 
gation without  the  creditor's  consent,  except 
bf  actual  payment  or  performance ;  and  no 
creditor  can  he  compelled  to  accept  of  one 
debtor  for  another.  Delegation  is  not  pre- 
sumed ;  for  a  creditor  cannot  lose  his  right 
by  implication ;  hence  the  new  obligation 
will,  in  dnbio,  be  account«d  merely  corrobo- 
rative of  the  old  ;  although,  if  the  new  obli- 
gatioD  bear  t«  be  granted  in  satisfaction  of 
the  former,  'this  will  be  construed  to  be  a  dis- 
charge of  the  first  obligant.  Stair,  B.  i.  tit. 
18,  5  8  ;  More'*  Holes,  p.  cxxxvi. ;  Ersk.  B. 
iii.  tit.  ^,  §  22;  Bank.  B.  i.  tit.  24,  §38; 
BeWi  Prine.  §  577  ;  Bell'i  niust.  §  576.  See 
Nnation.     Innovation.     Expromiiior, 

Delectus  non  Foteit  Dele^rare ;  a  law 
maxim,  importing  that  a  party  to  whom  any 
ofBce  or  duty  is  delegated  cannot  lawfully  de- 
volve the  duty  on  another.  This  maxim  ap- 
plies especially  In  matters  of  jurisdiction ; 
and  although  jurists  have  differed  on  the 
point,  the  principle  of  the  maxim  is  univer- 
sally applicable  ;  e.g.,  in  the  case  of  mandate 
and  the  like.  See  Stair,  B.  i.  tit.  12,  §  7. 
See  also  Delegation.     Jwritdietion. 

Deletion  in  Writs.    See  Vitialion.    Writ. 


Deliberandi  Jus.    See  Jua  Deliberandi. 

Delict  and  Delinquency.  These  terms, 
used  comprehensively,  include  all  wrongs  of 
the  nature  of  crimes  or  offences,  inferring 
punishment  ad  vindictam  publicatn,  in  contra- 
distinction to  mere  civil  wrongs.  A  person 
guilty  of  a  delinquency  is  held  to  have  in- 
curred an  obligation  to  atone  for  his  offence 
against  the  public,  by  suffering  punishment, 
and  at  the  same  time  to  repair  the  injury  he 
may  have  done  to  the  private  party,  by  pay- 
ing damages.  Delinqueuciea,  considered  as 
the  grounds  of  civil  claims  for  reparation,  are 
divided  into  ddicts  and  quasi  delicti, — the  for- 
mer being  offences  committed  with  a  malicious 
or  criminal  purpose,  the  latter  including  in- 
juries arising  from  a  degree  of  culpable  neg- 
ligence, amounting  almost  to  crime,  and  in- 
ferring an  obligation  to  repair  the  injury, 
although  there  may  be  no  ground  for  a  cri- 
minal prosecution.  If  more  persons  than  one 
have  been  guilty  of  the  crime  or  delinquency, 
they  are  all  held  as  co-obligante,  liable  iinguli 
in  toliduin  for  the  civil  debt  of  reparation ; 
although  he  who  pays  seem  to  have  an  equit- 
able claim  for  a  proportional  relief  from  his 
accomplices.  But  where  a  fine  is  imposed 
ad  vindiclam  pvblicam,  the  co-delinquents  are 
only  liable  pro  rata  for  their  proportions  of 
the  penalty,  unless  the  fine  be  otherwise  allo- 
cated by  the  judgment  of  the  Court.   On  the 
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same  principle  the  obligation  to  repair  the 
injury,  considered  as  a  civil  debt,  tran&mits 
to  representatives,  whether  proceedings  have 
been  commenced  during  the  delinquent's  life 
or  not ;  whereas  all  proceedings  ad  vindietam 
publicam,  fall  by  the  death  of  the  delinquent. 
The  civil  claims  for  reparation  on  account  of 
delinquencies  have  been  classed  by  law  autho- 
rities under  the  following  heads : — Assyth- 
ment,  Claims  arising  from  Injuries  verbal 
or  real,  Damage,  Extortion,  Circumvention, 
^puilzie,  Intrusion,  Ejection,  Molestation, 
Contravention  of  Lawburrows,  Battery  pen- 
denle  lite,  Breach  of  Arrestment,  Deforcement, 
Escape  of  a  Prisoner,  Excessive  and  deceitful 
Oaming,  Forgery  of  Writing,  and  Perjury. 
See,  on  the  subject  of  this  article,  Slair,  B.  i. 
tit.  9,  $  i,  et  leg.  ;  Ersk.  B.  iii.  tit.  1,  $  12,  ei 
ieq. ;  Baiik.  B.  i.  tit.  4,  £  26,  et  seq.,  and  tit. 
10,  §5  4,  14,  et  esq. ;  Mor.  voce  Delinqneney, 
R^aralion,  Damage  and  Interat;  and  in  tl)e 
Dictionary  the  different  articles  in  the  fore- 
going classification.  BeWt  Prine.  $  543,  et 
seq. ;  Bdl't  Illust.  §  543  ;  Uai/,  11th  Jan.  1763, 
Mor.  14658;  Gray,  18th  Feb.  1773,  Mor. 
10361 ;  M'NaMghion,  17th  Feb.  1809,  Foe. 
CoU.;  Morrison,  25th  May  1809,  Foe.  CoU. 
Also  Crime,  D4amation.  Seduction.  Damages. 
Delivery.  Delivery,  either  actual  or  con- 
structive, or  symbolical,  b  the  test  of  the 
transfer  of  property,  whether  heritable  or 
moveable.  Actual  delivery  of  heritage  is  im- 
practicable ;  bnt  the  law  of  Scotland  has  re- 
cognised a  symbolical  delivery,  which  is  in- 
dispensable in  the  transference  of  such  pro- 
perty, and  the  want  of  which  cannot  be  sup- 
plied by  acquiring  actual  possession.  Sea 
Satine.  Moveables,  on  the  other  hand,  may 
be  actually  delivered ;  and  without  actual  de- 
livery, or  a  delivery  which  the  law  holds  equi- 
valent to  actual  delivery,  the  property  of 
moveables  cannot  be  effectually  transfen^. 
In  the  Roman  law,  delivery  was  of  two  kinds, 
traditio  vera,  or  true  or  actual  delivery,  and 
traditio  Jicta,  or  constructive  delivery ;  and 
the  same  distinction  is  recognised  in  the  law 
of  Scotland.  Thus,  under  the  contract  of 
sale,  acttml  delivsry,  in  onr  acceptation  of 
the  term,  consists  iu  giving  real  possession  to 
the  purchaser,  or  his  servants,  or  special 
agents  who  represent  bim ;  and  eomtrvctioe 
delivery  comprehends,  generally  speaking,  all 
those  acts  which,  although  they  do  not  confer 
on  the  purchaser  the  actual  possession  of  the 
thing  soldj  have  been  held,  constrwtione  juris, 
equivalent  to  acts  of  real  delivery.  The  fol- 
lowing are  ezamplos  of  aclual  delivery: — I. 
Delivery  de  tnanw  in  maitunt.  2.  Delivery 
into  the  hands  of  the  buyer's  clerks  or  ser- 
vants, or  special  t^nts,  or  into  his  warehonse, 
or  his  carts  or  vessels,  under  the  direction  of 
his  servants,  or  of  others  hired  by  him.    3. 
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D«IiT«T7  into  a  wb&rfiDger'a  varehouse,  which 
tbe  bujer  hu  been  accustomed  to  hold  as  his 
owD.  4-  Delivery  of  goods  into  the  king's 
Ktrehonse  for  hehoof  of  the  buyer.  5.  De- 
lirerj  of  the  key  of  the  cellar  or  other  repo- 
Blory  where  the  goods  are  deposited.  And, 
ID  general,  all  deliveries  analogous  to  any  of 
those  now  specified.  The  examples  of  coit- 
jtowdiw  (Witwy  are, — 1,  Marking  or  setting 
■ptrt  the  goods  for  tbe  purchaser;  e.g.,  mark- 
ing trees  or  cattle  purchased  by  him  with  his 
peculiar  mark,  or  setting  apart  tbe  goods  for 
the  bnyer  iu  the  seller's  warehouse,  and  charg- 
ing tbe  bn;er  with  warehouse  rent  for  tbem. 
2.  Intimating  a  delivery  order  to  the  custo- 
dier of  the  goods.  3.  Transferring  the  goods 
in  tbe  custodier's  books  from  tbe  name  of  the 
teller  to  that  of  the  buyer  ;  and  similar  acts. 
While  the  parties  remain  solvent,  the  dis- 
tinction between  aebtal  and  eonstrvctivt  deli- 
very it  not  of  much  consequence,  since  it  is 
at  least  quite  certain  that,  if  tbe  price  be  paid, 
either  the  one  delivery  or  the  other  is  suffi- 
cient to  transfer  the  property.  But  questions 
ef  considerable  difficulty  have  arisen  out  of 
the  seller's  right,  in  case  of  the  buyer's  iosol- 
reney  aft^r  the  sale,  but  before  the  transfer, 
to  retain  the  nndelivered  goods,  or  to  stop 
them  on  their  way  ta  the  buyer,  or  in  tramitu, 
SI  it  is  termed,  until  he  either  pays  the  price, 
or  g:ivea  security  to  pay  it  at  the  stipulated 
time.  The  English  law  doctrine  of  stoppage 
»  trantUu  was  introduced  into  tbe  law  of 
Seotlaodby  a  judgment  of  the  House  of  Lords 
u  1790,  reversing  tbe  judgment  of  the£)ourt 
ef  Session  in  Allan  v.  Sternal  attd  Company, 
AA  Dec.  1788,  Mor.  p.  4949.  Our  law  writers, 
in  eodeavourtog  to  give  a  ^stematic  classifi- 
cation to  tbe  decisions  which  have  been  pro- 
notmced  in  questions  of  actual  and  construc- 
tive delivery,  seem  to  bo  in  some  danger  of 
Uliog  into  a  controversy.  According  to  one 
authority,  stoppage  m  transitu  is  absolutely 
barred  by  aeUtal  dtiivery;  but  eoatirwiive  de- 
JtMTjr  completes  tbe  transfer,  so  as  to  prevent 
■loppage  in  irniuttu,  only  where  the  price  has 
beenpsid;  Bdi's  Com.  i.lGG,  et  teg.  On  the 
ether  hand,  a  very  able  writer  on  tbe  subject 
holds  that  eonttrvetive  as  well  as  aclttai  de- 
livery completes  the  transfer,  whether  the 
price  has  been  paid  or  not,  and  absolutely 
bars  tbe  seller's  privilege  of  stoppage  tn  Iran- 
nia,  or  of  retention ;  Broion  on  S^e,  p.  451 , 
^  teq.  The  latter  doctrine  is  perhaps  more 
consonant  with  principle ;  and  Mr  Brown's 
illustratioo  of  it  may  have  the  effect  of  giving 
to  future  determinations  more  of  a  systematic 
cbaract«r ;  bnt  it  is  obvious,  from  the  autho- 
rities cited  by  him,  that  the  law  upon  this 
subject  has  been  only  progressively  acquiring 
consistency,  and  that  tbe  decisions  hitherto 
pronounced  are  not  easily  reducible  to  one 
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uniform  priooiple.  See  2  Rom,  L.  C.  92,  et 
leg. ;  also  p.  £85  and  p.  784,  tl  seg.  See  Sale. 
Stoppage  in  fmnstlu.  With  regard  to  false 
credits  raised  by  apparent  or  i-eputed  owner- 
ship, after  constructive  or  symbolical  delivery 
of  moveables,  see  Posietiimi.  On  the  subject 
of  this  article,  see  .Stair,  B.  i.  tit.  1,  §  15  ; 
More'g  Notes,  p.  liuix. ;  Brodie'i  Supp.  p.  875, 
etieg.;  Erdc.  B.  ii.  tit.  1,  §  19;  BM'»  Priac. 
{{  108,  114,  120,  1300,  et  seg.;  BeiPi  lllust. 
§§  108, 120, 1299,  et  leg. ;  Kamet'  Eguits.  325. 
367. 

Goods  sold  but  not  delivered  are  not  now 
attachable  by  the  seller's  creditors ;  and  a 
seller  is  not  now  entitled  to  retaiu  goods  sold, 
against  any  subsequent  purchaser  on  account 
of  any  separate  debt  or  obligation  due  to  bim 
by  the  original  purchaser,  but  must  make 
delivery  on  tbe  price  being  paid,  and  the 
conditions  of  tbe  contract  of  sale  being  per- 
formed by  the  subsequent  purchaser.  See 
19  and  20  Fici.,  c.  60, 1856. 

Delivery  of  Deeds.  Wbileadeedorwrit- 
ing  remains  in  the  custody  of  tbe  grantor  or 
of  his  agent  undelivered,  it  is  not  obligatory ; 
for,  BO  long  as  it  remains  within  the  grantor's 
power,  ho  caunot  be  said  to  have  finally  re- 
solved to  be  bound  by  it.  In  order  to  render 
the  deed  effectual,  it  must  have  been  delivered 
either  to  the  grantee  or  to  a  third  party ;  and 
where  it  has  been  put  into  the  hands  of  a 
third  party,  the  presumption  of  law  rather 
seems  to  be,  that  it  has  been  delivered  to  him 
unconditionally  for  the  grantee's  behoof.  But 
th  is  presumption  may  be  elided  by  the  grantee's 
writ  or  oath,  and,  in  special  cases,  even  by 
the  evidence  of  the  writer  of  the  deed,  and 
the  instrumeutary  witnesses;  Dmmmond,  5th 
July  1662,  ^or.  p.  12309.  And  where  the 
depositation  is  either  acknowledged  by  tbe 
grantee,  or  otherwise  sufficiently  verified,  tbe 
conditions  under  which  the  deed  is  to  be  de- 
livered, if  not  stated  in  writing  by.  the  grantor, 
may  be  proved  by  the  oath  of  the  depositary. 
Where  the  deed  is  gratuitous,  and  deposited 
with  a  person  who  is  a  stranger  both  to  the 
grantor  and  the  grantee,  it  appears  that  it 
will  be  held  t«have  been  deposited  under  tbe 
implied  condition,  that  it  is  to  he  returned  to 
the  granter,  if  he  require  it  during  his  life, 
but  that  if  he  do  not,  the  depositary  shall 
deliver  it  to  the  grantee ;  A'er,  25th  Jan. 
1677,  Mor.  p.  3249.  A  deed  put  by  thegranter 
into  the  bands  of  a  person  who  is  agent  for 
both  granter  and  grantee,  will  be  presumed 
to  have  been  delivered  for  behoof  of  tbe 
grantee ;  Ramsai/,  15th  Jan.  1828,  6  S.  343. 
And  if  the  deed  be  found  in  the  custody  of 
the  grantee  himself,  the  presumption  of  de- 
livery cannot  be  elided  but  by  the  writ  or 
oath  of  the  grantee.  Deeds  so  found  in  th« 
hands  of  the  grantee  are  presumed  to  have 
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been  delivered  at  their  dates,  eepecially  where 
they  are  onerous  or  rational.  See  Enk.  B.  iii. 
tit.  2,  §  43.  The  following  are  esceptions  to 
the  rule  with  regard  to  delivery : — 1st,  Where 
the  deed  contains  a  clause  dispensing  with 
delivery,  it  is  effectual  although  found  in  the 
granter's  repositories  after  his  death.  2d,  No 
deed  of  a  testamentary  nature  requires  de- 
livery ;  because  such  deeds  take  effect  only  at 
the  period  of  the  grantor's  death.  3d,  Bonds 
and  other  writings  by  parents  iu  favonr  of 
their  children  require  do  delivery,  because 
parents  are  the  natural  custodiers  of  their 
children's  writs.  Children,  although  forisfa- 
miliated, and'even  natural  children,  have  the 
benefit  of  this  exception.  On  the  same  prin- 
ciple, postnuptial  eettlements  by  ahusband  ii: 
favour  of  his  wife  do  not  require  delivery,  the 
husband  being  the  legal  custodier  of  the  writ- 
ings  belonging  to  his  wife.  4&,  A  deed  io 
which  the  granter  himself  has  an  interest  re- 
quires no  delivery,  e.g.,  a  reserved  liferent ; 
because  the  presumption  there  is,  that  the 
granter  holds  the  deed,  not  because  his  mind 
ia  not  made  up  in  regard  to  it,  but  in  order 
to  secure  his  own  reserved  liferent.  5th,  Deeds 
which  the  granter  lies  under  an  antecedent 
obligation  to  execute  require  no  delivery. 
Glh,  A  mutual  obligation  or  contract,  signed 
by  two  or  more  parties  for  their  respective 
interests  requires  no  delivery ;  because  such 
a  deed,  when  executed,  becomes  a  common 
right  to  all  the  contractors ;  the  mere  sub- 
scription of  the  several  parties  proving  the 
delivery,  by  the  other  subscribers,  to  him  in 
whose  hands  the  deed  is  found ;  and  if  the 
boldorof  the  deed  can  useit  as  effectual  to  him, 
it  must  be  effectual  to  the  rest  of  the  con- 
tracting parties.  Loitly,  If  the  granter  in- 
serts the  deed  in  a  public  record,  it  is  held  to 
be  equivalent  to  delivery ;  Er^  ibid.  §  44. 
Lord  Karnes  attempts  to  deduce  the  doctrine 
of  the  delivery  of  deeds  from  the  granter's 
right  of  property  in  the  paper  or  other  ma- 
terial on  which  the  deed  is  written ;  but  there 
is  QO  occasion  for  resorting  to  a  subtlety  of 
this  kind,  the  principle  of  which,  if  introduced 
into  conveyancing,  would  be  attended  with 
very  pernicious  consequences.  See  Kames' 
Elucidations,  art  iv.  Delivery  rendersa  deed 
obligatory  on  the  granter ;  but,  in  order  to 
bind  the  grantee,  the  deed  must  be  accepted. 
See  Acceptance.  See  Xenzia'  Convfyaneing ; 
Stair,  B.  iv.  tit.  42,  S  8,  and  B.  i.  tit.  7,  § 
14;  MoTt't  Sota,  p.  li.  and  ccccviii. ;  Mac- 
kenzie, B.  iii.  tit.  2,  §  6  ;  Bank.  B.  i.  tit.  11, 
55  36  and  48,  d  sej. ;  and  B.  ii.  tit.  i.  §  25 ; 
Erik.  B.  iii.  tit.  2,  5  43,  et  teg. ;  Xor.  Diet. 
voce  Writ,  §  10  ;  Bele*  Princ.  5  23,  et  ttq.  84  ; 
BdVi  lUiut.  5  23 ;  Jwid.  StyUs,  vol.  iii.  p. 
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alleged  to  be  due.  This  term  can  hardly  be 
sajd  to  have  auj  technical  meaning  in  the 
law  of  Scotland  different  from  its  ordinary 
acceptation.  In  England  it  is  a  legal  term, 
and  may  either  be  in  deed  or  in  law.  De- 
mand iu  deed  is  an  espresB  demand ;  in  low  it 
is  implied,  as  by  distress  for  rents,  taking  of 
goods,  &c.     See  Tamlint'  Diet. 

Demembratioii.  This  term,  as  used  in  law, 
is  applied  to  the  offence  of  maliciously  cutting 
off,  or  otherwise  separating  any  limb,  or  mem- 
ber, from  the  body  of  another.  Demembra- 
tion was  at  one  time  regarded  aa  a  capital 
crime  (1491,  c.28);  but  there  appears  to  be 
no  instance  on  record  of  a  capital  conviction. 
The  pnnishmeut  has  long  been  arbitrary,  and 
depends  upon  the  circumstances  i^ttending 
the  commission  of  the  offence,  and  the  degree 
of  injury  inflicted.  Besides  a  prosecution  ad 
viKdictam  pnblieam,  an  action  for  damages  at 
the  instance  of  the  injured  party  is  competent. 
By  the  former  practice,  a  prosecution  for  de- 
membration could  not  be  instituted  until  jrear 
and  day  after  the  date  of  the  injury ;  but  such 
a  delay  is  not  now  required.  Hume,  i.  330, 
et  seq. ;  Erik.  B.  iv,  tit.  4,  §  50. 

De  Kinimiu  Hob  Cnrat  fnetor ;  a  Bo< 
man  law  maxim,  importing  that  courts  of 
justice  do  not  take  trifling  and  immaterial 
matters  into  account.  Stair  applies  the  maxim 
to  the  case  of  an  apprizing,  where  the  debt 
has  been  extinguished,  to  all  but  a  triSe,  dur- 
ing the  legal,  by  the  creditor's  intromisnona 
with  the  rents ;  and  observes,  that  in  such  a 
case,  even  nnder  the  old  law,  a  small  remain- 
der, or  balance,  outstanding  after  the  expiry 
of  the  legal,  would  not  have  been  sufficient  to 
exclude  the  debtor's  right  of  redemption  ; 
Stair,  B.  iii.  tit.  2,  5  39.     See  Legal 

BoniM  vA  tlie  Crown.  In  law,  the  Sove- 
reign never  dies ;  for,  immediately  on  the 
decease  of  the  reigning  monarch,  Uie  royal 
dignity  is,  by  the  act  of  the  law,  vested  in  his 
successor,  who  is  eo  instante  Sovereign  to  all 
intents  and  purposes  ;  or,  as  it  is  ezprened  in 
the  law  of  England,  the  kingdom  is  denited, 
or  transferred  to  the  heir  to  the  Crown,  so  that 
the  royal  dignity  remains  perpetual ;  Blads- 
etme,  vol.  i.  249.     See  King. 

DenuBsion.  A  clergyman  of  the  Esta- 
blished Church  of  Scotland  may  voluntarily 
demit  his  charge;  and,  iu  such  cases,  the 
presbytery  judges  whether  or  not  the  demis- 
sion ought  to  be  accepted.  If  the  minister 
has  pursued  schismatical  and  divisive  courses, 
the  presbytery  cannot  competently  accept  his 
demission,  but  may  consult  the  commission  of 
the  General  Assembly,  and,  if  necessary,  pro- 
ceed against  the  minister  by  libel,  censure,  or 
even  deposition ;  BUr*  Prac.  5G,  and  auHiori- 
ties  there  cited.     See  Deposition. 

SemnTrage ;  is  the  allowance  or  compos- 
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ution  dae  to  tbe  master  or  owners  of  &  ship, 
b;  the  freighter,  for  the  time  the  vessel  ma; 
hare  been  detained  beyond  the  time  apeoified, 
or  implied,  in  the  contract  of  a&relgbtment 
or  charter-party.  In  charter-parties,  there  is 
usually  a  clause  regula^ng  the  time  during 
vhich  the  roaster  shall  be  obliged  to  remain 
with  his  ship,  for  the  purpose  of  receiving  a. 
cargo,  or  sailing  with  convoy,  or  of  unload- 
ing at  the  port  of  delivery.  In  tbe  ordinary 
case,  it  ia  stipulated  that  the  vessel  shall  re- 
main for  so  many  days,  called  lag  dat/s,  the 
nnmber  being  fixed  according  to  the  custo- 
mary time  required  for  receiving  or  deliver- 
ing the  cargo;  and  also,  that  it  ^all  be  in  the 
power  of  the  freighter,  or  his  correspondents 
or  assignees,  to  detain  the  vessel  Cor  so  many 
days  longer,  called  dai/t  of  demurrage,  at  a 
certain  rate  of  demurrage  for  each  day.  The 
following  points  with  regard  to  the  claim  for 
domurrage  seem  deserving  of  attention  : — lit, 
If  the  ship  be  improperly  detained,  demur- 
rage is  due,  not  only  under  tbe  express  or 
implied  contract  of  charter-party,  but  on  the 
principle  of  damage,  arising  to  the  owners 
nrom  toe  undue  detention.  2d,  If  the  charter- 
party  or  bill  of  lading  contain  no  stipula- 
tion of  lay  dayt,  or  if  it  be  merely  provided 
tbat  the  nsnid  time  for  loading  and  unload- 
ing shall  be  allowed,  the  customary,  or  a  rea- 
sonable time,  or  (where  a  delay  arises  from 
no  fault  of  the  freighter)  the  time  necessary 
for  loading  or  unloading,  will  be  given.  After 
the  elapse  of  that  time,  tbe  master  will  he 
entitled  to  sail,  if  no  demurrage  has  been  sti- 
pulated ;  or,  if  he  be  detained  longer,  he  may 
claim  damages.  It  follows,  from  this  rule, 
that  no  demurrage  will  be  due  where  the  de- 
lay baa  been  occasioned  by  the  crowded  state 
of  the  docks,  or  where  the  customary  mode  of 
delivery  of  the  particular  cargo  requires  more 
time  than  an  ordinary  delivery.  But,  wher- 
ever the  delay  is  imputable  to  any  fault  of 
the  frei^ter  or  the  consignee,  demurrage  will 
be  due.  3d,  If  a  specific  number  of  Uiy  dayt 
be  allowed,  the  days  of  demurrage  will  com- 
mence on  the  eipiratioD  of  the  lay  days,  how- 
ever blamel^  the  freighter  or  consignee  may 
liare  been.  As  to  this,  the  rule  is,  that,  dur- 
ing the  loading  or  unloading  of  the  ship,  the 
freighter  runs  all  the  risk  of  necessary,  or 
of  accidental,  int«rn]ptions ;  but,  after  the 
loading  or  unloading  is  complete,  the  risk  of 
iDterruptions  is  transferred  to  the  shipmaster 
or  owners.  4t&,  The  indoraee  of  a  bill  of 
lading  will  have  no  defence  against  a  claim 
for  demurrage,  on  the  ground  that  he  got  no 
notice  of  the  arrival  of  tbe  vessel ;  for  it  is 
tbe  duty  of  tbe  indorsee  or  consignee  to  watch 
the  arrival.  But  If  the  ship's  name  be  incor- 
rectly entered  at  the  CDstomhouee,  so  that  the 
condgnee,  ^ter  due  inquiry,  cannot  discover 


the  arrival,  that  will  'liberate  him  from  any 
clum  for  demurrage  arising  out  of  such  in- 
accurate entry,  fili,  In  settling  the  lay 
days  and  the  days  of  demurrage,  tbe  charter- 
party  specilles  "  worhing  day?'  or  "  ninntn^ 
dayt,"  The  former  stipulation  excludes  Sun- 
days and  customhouse  holidays  ;  under  the 
latter,  the  days  are  reckoned  as  in  a  bill  of 
exchange.  Where  tbe  expression  used  is 
"  dayt"  meiily,  running  days  are  presumed  ; 
hut  special  usage  may  overcome  this  presump- 
tion. Gth,  If  there  be  no  stipulation  fur 
demurrage,  the  master  may  sail  on  the  ex* 
piraticm  of  the  lay  days  stipulated  or  reason- 
able ;  or  if  he  stay  voluntarily,  or  otherwise, 
he  will  be  entitled  to  damages  of  the  nature 
of  demurrage,  tth,  If  the  days  of  demur- 
rage be  limited,  and  the  ship  be  detained  be- 
yond them,  the  sum  fixed  for  demurrage  will 
be  taken  as  tbe  best  measure  of  the  com- 

Knsation  due  for  the  damage  arising  from 
iger  delay.  But  it  will  be  open  to  the 
shipowners  to  show,  that  greater  damage  has 
been  sustained  ;  and  to  the  freighter,  to  show 
that  an  allowance,  at  the  rate  of  tbe  stipu- 
lated demurrage,  will  do  more  than  compen- 
sate tbe  damage.  %th.  Demurrage  is  due 
even  in  tbe  case  of  a  genwal  ship.  This  may 
arise  from  tbe  delay  of  a  merchant  who  has 
engaged  freight  in  a  general  ship,  and  has 
failed  to  bring  forward  tiis  gnoiis  in  due  time. 
Or  it  may  arise  where,  iu  tbe  delivery  of  the 
cargo  from  a  general  sliip,  delay  has  arisen 
in  consequence  of  the  several  parties  to  whom 
the  goods  are  addressed  not  being  ready  to 
receive  them.  In  either  of  those  cases,  de- 
murr^e  is  sometimes  stipulated ;  and,  in  such 
a  case,  where  tbe  demurrage  ia  incurred  in 
unloading  the  cargo,  it  seems  to  be  settled 
that  the  merchant  whose  goods  are  last  'de- 
livered, or  lowest  in  the  hold,  is  liable  for  the 
demurrage,  even  although  the  delay  may 
have  been  occasioned  by  no  fault  whatever  of 
his.  The  person  who  pays  tbe  demurrage, 
however,  will  be  entitled  to  recourse  ^[ainst 
the  parties  in  fault.  9lA,  Demurrage  stipu- 
lated to  be  paid,  for  the  time  spent  in  waiting 
for  convoy,  ceases  as  soon  as  the  convoy  is 
ready  to  'depart ;  and,  in  the  ordinary  case, 
after  the  ship  is  laden,  and  has  got  the  neces- 
sary clearances,  the  claim  for  demurrage  stops. 
10m,  a  protest  on  account  of  demurrage, 
although  not  indispensable,  ought  always  to  be 
taken.  The  protest  ought  to  set  forth  the 
circumataoces  attending  the  delay,  and  such 
other  facts  as  are  material,  and  indispu- 
table at  the  time,  although  the  want  of  an 
instrument  of  this  kind  may  render  the  proof 
of  them  difficult  afterwards.  Lastly,  The 
doctrine  of  the  law  of  England,  which  is  of 
high  authority  with  us  in  such  cases,  seems  to 
be,  that  the  freighter  ia  responsible  for  all  tbe 
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varioua  risks,  Ticissitndea,  or  casualties  which 
may  prevent  him  from  returning  the  veBsel  to 
the  owBsn  vithia  the  stipnlated  time,  includ- 
ing the  case  of  the  ressel  being  frozen  up. 
The  Bhipinaster  has  no  implied  lien  over  the 
goods  for  demurrage;  but  a  lien  majbe  created 
for  thii  daim  by  an  express  and  nnambi- 
gnons  stipulation.  Brodie'g  Supp,  to  Stair, 
981 ;-  BelPs  Com.  vol.  i.  p.  575,  et  teg.,  and' 
Tol.  ii.  p.  100,  6th  edit;  TomUa^  Diet.  h.  t. ; 
Holt  on  Shipping,  ii.  13,  et  ttq.  ;  Jurid.  Stylet, 
ii.  539  aaA  552, 2d  edit. ;  BtU'i  Prine.  \  431, 
tt  Ktq.;  BelPs  lUutt.  §  431.  See  Charter- 
Party. 

Denmrrer ;  is  an  Bnglish  law  term,  signi- 
fying a  paose  or  stop  put  to  any  action  upon 
a  point  of  difficulty  in  law,  which  must  be 
determined  by  the  Court  before  any  farther 
proceedings  can  be  had.  A  demurrer,  there- 
fore, is  an  issue  in  point  of  law.  Conceding 
tbe  fact  as  stated  by  the  opposite  party,'  it 
denies  tbe  legal  inference  thence  deduced. 
fomliiuf  Diet.  h.  t. 

Denial.  Denial  in  law  imports  no  more 
than  not  con/euiny.  It  doos  not  amount  to  a 
positive  assertion  of  the  falsehood  of  that 
which  is  denied.  In  the  judicial  procedure 
of  the  Court  of  Session,  where  a  fact  is,  or 
ought  to  bo,  within  the  knowledge  of  bis 
opponent,  is  averred  by  oue  party,  and  not 
explicitly  denied  by  the  other,  he  is  held  as 
confessed,  and  the  fact  takeu  as  definitely 
proved  against  him.  Stair,  B.  iv,  tit.  44,  §  1 ; 
Era.  B.  iv.  tit  2,  §  16  ;  A.  S.  1st  Feb.  1715, 
§6;  7th  Feb.  1810,  and  Uth  July  1828,  § 
105.  See  Gdwmny,  Oalh  of.  Cmdetcendence. 
Conftition. 

Senizes;  is  an  alien  bom,  who  has  ob- 
tained from  the  Sovereign  letters  of  deniza- 
tion, in  virtue  of  which  he  is  entitled  to  pur- 
chase and  transmit  lands,  although  he  cannot 
take  by  inheritance.  The  right  to  grant 
letters  of  denization  is  a  bigh  and  incommu- 
nicable prerogative  of  the  Grown.  BeU't  Princ. 
§  2136  ;  Hunter's  Landlord  and  Tenant.  See 
Ad  7  and  8  Vicl.,  c.  66;  Memiei'  Convey- 
anetntr,  p.  46.     See  also  Alien. 

Se  Von  ^parentibus  et  Hon  Existenti- 
boB  Eadem  Eat  Satio;  a  maxim,  importing, 
as  usually  applied  in  law,  that  deeds  or  writ- 
ings founded  on  by  a  party,  but  not  produced 
or  recovered,  or  the  toss  of  which  cannot  bo 
supplied,  in  the  manner  which  the  law  has 
prescribed,  are  to  be  treated  precisely  as  if 
non-existent.     See  Proving  of  Tenor. 

Sennneiatian ;  is  the  act  by  which  a  per- 
son who  has  disobeyed  a  charge  is  proclaimed 
a  rebel.  The  act  was  performed,  before  tbe 
recent  Diligence  Act,  l^amessenger-at-arme, 
who  proceeded  to  the  cross  of  Edinburgh, 
or  to  the  market-cross  of  the  head  burgh  of 
the  county  within  which  tbe  party  charged 
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resided,  and  there,  in  presence  of  two  wit- 
cried  three  several  oyestet  with  an. 
audible  voice,  aud  then  read  publicly  the 
letters  of  homing  and  the  execution  of  charge, 
and  thereafter  denounced  the  debtor  rebel,  and 
put  him  to  the  horn,  as  it  is  termed,  by  thre« 
blasts  of  a  horn.  If  the  debtor  was  furtb 
of  tbe  kingdom,  the  denunciation  was  pro- 
claimed at  the  cross  of  Edinburgh  and  the 
pier  and  shore  of  Leith.  The  execution  re- 
turned bythemessengerdetailed  this  solemnity 
as  having  been  actually  gone  through  ;  and 
should  the  execution  not  specify  the  several 
formalities,  the  omission  could  not  be  supplied 
by  parole  proof  that  they  were  observed.  The 
denunciation  was  declared  nnll,if  the  letters  of 
horning  and  the  execution  were  not  registered 
within  fifteen  days  after  the  denunciation,  in 
the  sheriff-court  books  of  tbe  jurisdiction 
within  which  the  debtor  resided,  or  in  the 
General  Register  at  Edinburgh  ;  1579,  c.  75  ; 
1597,  c.  265;  1600,  c.  13;  and  where  the 
registration  bad  been  omitted,  tbe  practice  was 
to  denoance  of  new,  and  register  the  second 
execution.  Denunciations  may  also  proceed 
against  persone  cited  to  tbe  Court  of  Jus- 
ticiary on  accountof  crimes,— ls(,  Where  they 
appear  there  with  more  followers  than  are 
permitted  by  1555,  c.  41 ;  or,  2d,  Where, 
in  consequence  of  a  failure  to  appear,  sentence 
of  fugitation  has  been  pronounced  against 
tbem.  In  the  first  case,  the  denunciation 
must  take  place  at  the  market-cross  of  the 
head  burgh  of  the  shire  where  the  court  it 
held,  and  must  be  registered,  either  la  the 
books  of  the  shire  of  the  rebel's  domicile,  or 
in  tbe  books  of  adjournal  of  the  Court  of  Jus- 
ticiary. In  the  case  where  denunciation  has 
followed  a  sentence  of  fugitation,  it  is  as  ef- 
fectual if  it  he  made  at  the  market-cross  of 
Edinburgh  within  sii  days  after  the  sentence 
of  fugitation,  as  if  it  had  been  made  at  the 
county  town  of  the  domicile  ;  1584,  c.  140  ; 
1592,  c.  126.  The  chief,  and  almost  the  only 
purpose  to  which  denunciation  on  account  of 
a  civil  debt  was  applied,  was  to  warrant  the 
issuing  of  letters  of  caption  against  the  party 
denounced.  See  Caption.  But  the  conse- 
quences of  denunciation,  whether  on  account  of 
civil  or  criminal  matters,  were  formerly  highly 
penal.  Thus, — lit,  The  rebel's  single  escheat 
felt, — that  is,  bis  whole  moveable  effects  were 
forfeited  to  the  Crown,  and  his  liferent  escheat 
fell  to  the  superior,  if  he  remained  a  year  and 
a  day  unrelaxed  (see  Eicheat);  2d,  Prior  to 
1612,  persons  denounced,  even  for  a  civil  debt, 
might  be  put  to  death  with  impunity ;  and, 
dd.  After  denunciation,  the  rebel  had  no 
periona  tlandi  injudieio.  But  the  severity  of 
those  provisions  has  been  much  mitigated, 
both  by  legislative  enactments  and  by  the  pro- 
gress of  civilization.    By  the  statute  20  Qee. 
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11.,  &  50  (1743),  escheat  upon  denunciation 
for  civil  canws  is  entirely  abolisbed.  The  aet 
1612,  c  3,  provides  that  denunciation  for  a 
ciril  eauM  shall  be  no  justification  for  anj 
peraoaal  injurj  to  the  party  denounced ;  and 
th*  proviaiou,  that  the  rebel  shall  .have  no 
finoM  ttandi  m  judicio,  is  not  now  favonred 
bj  the  law.  It  is  merely  personal,  and  cannot 
be  pleaded  against  the  rebel's  assignee,  even 
ilthoQgh  the  assignation  should  be  dated  after 
Uie  commencement  of  the  action ;  and  it  is 
probable  that,  if  pleaded  against  a  person 
denonneed  on  account  of  a  civil  debt,  the.  plea 
would  be  repelled  ;  Emk.  B.  ii.  tit.  5,  §  60. 
If  no  denunciation  be  made  within  year  and 
day  of  the  date  of  the  execution  of  the  horn- 
ing, the  charge  falls,  and  the  hornipg  must 
be  executed  of  new.  By  1621,  c.  20,  it  is 
provided,  that  after  denunciation,  the  sum  in 
the  homing  shall  bear  interest  until  paid ; 
sod  the  construction  put  on  this  statute  is, 
that  denunciation  operates  as  an  accumulation 
of  the  principal  and  interest  due  at  the  date 
of  the  denunciation  into  a  principal  sum  bear- 
bg  iDt«rest.  But,  in  order  to  produce  this 
el^et,  the  denunciation  must  have  been  per- 
formed precisely  in  t«rmB  of  the  statutes ;  for, 
tlthougfi  a  denunciation  at  the  cross  of  Edin- 
burgh, even  where  the  debtor  resides  beyond 
the  county,  will  besntficientto  warrant  letters 
of  caption  ;  yet.  In  order  to  accumulate  prin- 
cipal and  interest,  the  denunciation  must  be 
nsde  at  the  head  burgh  of  the  debtor's  rest- 
denes,  or  at  the  market-cross  of  Edinburgh 
and  the  pier  and  shore  of  Leitb,  if  he  be  furth 
of  the  kingdom  ;  CoAran,  7th  July  1743, 
Mer.  p.  494  ;  BeWx  Com.  vol.  i.  p.  652-653, 
sod  vol.  ii.  p.  543,  5th  edit.  Registration  of 
th*  extract,  and  execution  of  an  expired  charge 
m  the  register  of  borniJigs,  has  now  the  same 
efect  ss  if  the  debtor  or  obligant  had  been 
denounced  rebel  in  virtue  of  letters  of  hom- 
ing, and  has  the  effect  of  accumulating  the 
debt  and  interest  into  a  capital  sum  on  which 
interest  shall  become  due  ;  1  and  2  Vict,,  c. 
114,  ^  5  and  10.  This  statute  has  practically 
niperaeded  the  procedure  for  recovery  of  civil 
debt  by  horning,  denunciation,  and  caption, 
though  that  is  still  competent.  See  Caption. 
Denunciation  on  account  of  crimes  is  still  fol- 
lowed by  escheat  and  the  other  penal  conse- 
quences already  mentioned,  except  that  it  is 
not  allowable  for  any  one  to  kill  or  ututilate 
the  rebel,  unless  he  has  been  denounced  for  a 
capital  crime,  and  has  been  killed  or  injured 
while  making  a  forcible  resistance  to  those 
who  were  pursuing  him  for  the  ends  of  justice ; 
1661,  c.  22  ;  Hvmt,  vol.  i.  p.  182,  et  teq.  See, 
on  the  subject  of  this  article.  Stair,  B.  ii).  tit. 
3,  j  7,  «( teq.  ;  Bank.  B.  iii.  tit  3,  S  2,  rf  eeq.  ; 
&«t  B.  ii.  tit.  5,  $  56,  et  seg. ;  Roxt't  Lect. 
vol.  i.  p.  305 ;  BelUt  JVim.  §  2897  ;  Brown'i 
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Si/nop.  pp.  27,  585,  1272 ;  Jurid.  Slj/la,  2d 
edit.  vol.  iii.  pp.  737-989. 

Doodand,  The  literal  meaning  of  this  term 
is,  dedicat«d  or  devoted  to  God.  By  the  law 
of  England,  any  of  the  lower  animals,  as  a 
horse  or  ox,  or  any  moveable  subject,  such  as 
a  cart  or  carriage,  which  has  been  the  imme- 
diate cause  of  the  death  of  a  human  being,  is 
forfeited  to  the  Crown  to  be  applied  to  pious 
uses.  Deodaiids  were  originally  designed  as 
an  expiation  fur  the  souls  of  those  who  were 
cut  off  by  accident,  and  were  devoted  to  the 
purchase  of  masses.  It  is  now  the  practice 
for  the  jury  who  declare  the  deodand,  to  fix  a 
certain  value  upon  it,  which,  when  there  has 
been  blame  imputable  to  the  owner,  operates 
as  a  fine ;  and,  where  no  blame  attaches,  the 
jury  usually  make  the  deodand  merely  elusory, 
by  declaring  some  trifling  thing,  or  a  part  of 
an  entire  thing,  to  have  been  the  occasion  of 
the  deatb.  There  can  be  no  deodand  unless 
it  is  declared  such  by  a  jury  ;  and  the  verdict 
of  the  jury  on  that  point  will  be  with  diffi- 
culty interfered  with;  Blaektlone,  vol.  i.  p. 
300,  et  geq.  See  also  Tomlins'  Diet  h.  i.  A 
similar  forfeiture  is  said,  on  the  authority  of 
the  Re^iam  MajetUtlem,  to  have  been  known  in 
our  older  law ;  Barti.  B.  i.  tit.  8,  §  10. 

Depending  AotioiL  An  action  is  held  to 
be  in  dependence  from  the  moment  of  the  cita- 
tion, until  the  final  decision  of  the  House  of 
Lords ;  and,  upon  such  a  dependenco,  it  is 
competent  for  the  pursuer  to  use  either  inhi- 
bition or  arrestment,  as  a  security  to  him  for 
implement  of  the  decree,  in  ease  he  shall  suc- 
ceed in  obtaining  one.  Warrant  for  an  in- 
hibition on  the  dependence  will  be  obtained 
upon  production,  at  the  Bill  Chamber,  of  the 
summons  duly  executed.  The  inhibition  must 
bear  a  dislinct  reference  to  the  action  on  which 
it  proceeds.  Where  the  snmmons  concludes 
for  a  precise  sum,  the  sum  must  be  specified 
in  the  inhibition  ;  and  where  it  is  impossible 
to  specify  any  sum,  the  nature  nf  the  action 
must  be  particularly  mentioned.  The  effect 
of  an  inhibition  on  the  dependence  rests  en- 
tirely on  the  decree  ;  and  where  the  actiou 
does  not  terminate  in  a  decree,  the  inhibition 
is  not  effectual.  Thus,  if  the  case  be  taken 
out  of  Court  by  arbitration,  the  inhibition 
will  not  cover  the  sum  decerned  for  by  the  ai- 
biter ;  Reidt,  &c.,3d  July  1761,  Mor.  p.  6993, 
and  Elehia,  InhibiHon,  No.  XVII.  But  in 
such  a  case  the  effect  of  the  inhibition  may  be 
reserved  by  an  express  stipulation  that  the 
pursuer  shall  consent  to  a  judicial  decree 
in  terms  of  the  arbiter's  award ;  Stewart, 
16tb  Feb.  1770,  Mor.  p.  7004;  Anderson, 
26th  May  1821,  1  S.  31.  The  same  rules 
apply  to  arrestment  on  the  dependence  of  an 
action.  Warrant  for  the  arrestment  may  be 
obtained  summarily  on   production   of    the 
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libelled  summons  before  it  is  execateil ;  54 
Gto.  Ill,  c.  137,  §  2.  So  also  the  wills  of 
suminonses,  botb  in  the  Court  of  Session  and 
in  the  Sheriff-court,  may,  and  usually  do,  con- 
tain a  warrant  to  arrest  od  the  dependence ; 
and  wherever  an  arrestment  on  the  depeu- 
dence  is  used  on  the  unexecuted  summons,  if 
the  summons  is  not  executed  within  twenty, 
days  next  after  the  dat«  of  executing  the  ar- 
restment, and  the  summons  called  within 
twenty  days  after  the  diet  of  compearance,  or 
if  the  vacation  interrenes,  on  the  first  calling 
day  thereafter,  the  arrestment  is  null,  with- 
out prejudice  to  any  subsequent  arrestment  on 
the  same  precept;  1  o»id  2  Viel.,  c.  114,  §5 
16  and  17  ;  A.  S..  lOtt  Juig  1839,  512;  16 
and  17  Viet.,  c.  80,  §  1.  See  Arraiment. 
Arrestments  on  the  dependence  do  not  pre- 
scribe in  three  years  from  their  date,  but  in 
three  years  from  the  date  of  the  decree  in  the 
action ;  and  all  arrestments  on  the  dependence 
may  be  loosed  on  caution.  Between  the  final 
decree  in  the  Court  of  Session  and  the  entry 
of  an  appeal,  the  creditor  may  inhibit  or 
rest  as  upon  a  final  decree ;  but  the  appeal 
revives  the  depending  process.  See  Bell's 
Com.  ii.  144,  et  teq.  and  67,  et  teq.  6th  edit. ; 
Jnrid.  Stt/la,  vol.  ii.  pp.  185, 196;  Jiots't  Lect. 
i.  449, 485,  490.  See  abo  ArrMtment.  Loos- 
ing Arrettment.    Inhibition. 

Deponent ;  a  person  who  males  oath  judi- 
cially.    The  term  is  usually  applied  to  a  wit- 
ness whose  testimony  is  taxen  down  in  writ- 
ing, and  authenticated  by  his  subacripti 
See  Depogition. 

Depositatioii  or  Depoait ;  is  a  contract, 
by  which  a  subject,  belonging  to  one  person, 
is  intrusted  to  the  gratuitous  custody  of  an- 
other, to  be  re-delivered  on  demand.  He  who 
deposits  or  gives  in  custody,  is  called  the  de- 
potitor;  and  the  person  with  whom  the  de- 
posit is  made,  is  called  the  d^otitary.  The 
contract  is  completed  by  delivery  of  the  sub- 
ject. The  property  of  the  subject  and  the 
risk  remain  with  the  depositor;  consequently, 
if  the  subject  perish  accidentally,  it  perishes 
to  him.  The  depositary,  until  the  subject  ii 
demanded  back,  is  liable  only  for  gross  neg- 
ligence, and  bound  to  such  diligence  as  he 
nses  in  his  own  affairs;  but  if  he  unduly  de- 
lay to  re-deliver  the  subject,  afler  requisition, 
be  will  be  liable  in  the  most  exact  dHigence ; 
and  if,  after  that,  the  subject  should  perish, 
even  accidentally,  he  will  be  answerable  for 
it]  value.  Where  a  box  or  other  repository, 
under  lock  and  key,  is  deposited  without  de- 
livery of  the  key,  the  depositary  will  be 
answerable  only  for  the  repository  itself,  and 
not  for  its  contents.  If,  on  the  other  hand, 
the  key  he  delivered,  the  rules  just  explained 
as  to  diligence  will  apply.  Where  a  subject 
is  committed  to  the  custody  of  two  persons, 
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they  are  liable  tinguli  in  solidum  for  restitu- 
tion. Depositation  is  divided  into  proper  and 
improper.  The  former  iswhere  a  special  subject 
is  deposited,  to  be  restored  without  alteration ; 
the  latter  where  money,  or  other  fungibles, 
are  deposited  to  be  returned  in  kind.  In  pro- 
per depositation,  the  real  right  of  the  subject 
remains  with  the  depositor,  the  depositary 
having  neither  the  use  nor  the  disposal  of  it; 
and  although  it  seems  to  be  doubtful,  whether 
a  boTiafide  purchaser  from  a  depositary,  who 
has  fraudulently  sold  the  subject,  will  be  safe 
from  the  owner's  cliiim  for  restitution,  it  is 
certain  that,  where  there  has  been  no  fraud, 
and  while  the  subject  remains  with  the  depoei- 
tary  himself,  his  creditors  have  no  right  to  it 
in  competition  with  the  owner.  In  improper 
depositation,  however,  the  rule  is  different ;  for 
there  the  real  right  is  transferred  to  the  de< 
positary,  and  the  depositor  becvmes  a  creditor 
merely  for  the  quantity  of  fungibles,  or  money, 
deposited.  But  there  may  he  proper  deposi- 
tations even  of  money  or  other  fuugibles,  pro- 
vided they  are  delivered  as  a  specific  subject, 
marked  so  as  to  be  distinguishable  from  the 
depositary's  ordinary  stMk.  So  also  bills  and 
other  negotiable  instruments  may  be  the  sub- 
ject of  proper  depositation,  provided  the  power 
of  negotiation  is  not  with  the  depositary. 
The  result,  therefore,  is, — 1st,  That  where  de- 
posited goods  are  extant  and  distinguishable, 
the  depositor,  in  all  cases  of  proper  deposita- 
tion, is  entitled  to  have  them  set  apart  from 
the  common  fund,  and  re-delivered  to  him  ; 
and,  2d,  That  where  the  subject  deposited 
is  to  be  returned  in  kind,  the  depositor  is  only 
a  personal  creditor  of  the  depositary.  The 
depositary  is  bound  to  restore  the  subject  with 
all  its  fruits  and  accessaries ;  and  this  obliga- 
tion is  enforced  by  the  actio  directa.  The  actio 
contraria  of  depositation  is  competent  to  the 
depositary  against  the  owner,  for  indemnifi- 
cation of  any  loss  or  eipenHC,  which  he  may 
have  incurred  through  thecustody  of  the  sub- 
ject. On  account  of  the  exuberant  trust  im- 
plied in  this  contract,  the  depositary  is  not 
entitled,  either  in  proper  or  improper  deposi- 
tation, to  plead  compensation  or  retention 
against  the  depositor,  in  payment  or  security 
of  another  debt,  due  by  the  depositor  to  the 
depositary.  But  where  the  depositary's  claim 
arises  from  damage,  occasioned  by  the  subject 
of  the  depositation  itself.  Or  on  account  of 
money  disbursed  in  the  custody  of  it,  the  de- 
positary may  retain  the  si|bject,  until  he  ia 
fully  indemnified  for  such  loss  or  expense. 
If,  on  the  depositary's  death,  his  heir,  igno- 
rant of  the  depositation,  iima^/ldssell  the  sub- 
ject, he  is  accountable  only  for  the  prioe  re- 
ceived by  him,  or,  if  he  have  not  received  the 
price,  he  will  be  discharged  of  his  obligatiou, 
by  assigning  his  claim  for  the  price  to  U* 
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depoeitor.  There  are  serenl  spevial  kinds 
of  depositatioD,  vhicb  will  be  more  appropri- 
ately considered  under  separate  articles.  Such 
ftre  depositations  giving  rise  to  claims  omler 
the  edict  yautte,  cauponef,  ttabulaTii, — geques- 
tration,  voluntary  and  judicial, — consignation 
of  monej.—and  truat,  which  is  a  sort  of  de- 
positation. These,  however,  although  classed 
by  our  law  writors  under  depositation,  differ 
in  some  essential  particulars  from  depositation 
properlj  bo  called.  See  the  following  articles 
in  this  Dictionary  ■.—CoMignatka.  Nautce, 
canpoTia,  Ac,  Se(ptatration.  Tmt.  See,  on 
the  subject  of  this  article.  Stair,  B.  i.  tit.  13 
Jfors't  Nola,  p.  Ixxvii ;  Bank.  B.  i.  lit.  15  ; 
ErA.  B.  iii.  tit.  I,  5  26,  »t  sej.;  Btfft  Com,  i. 
257,  et  Mf.;  BeWi  Pnne.  §  210,  «t  sey.;  Bd}^s 
nUut.  §  212. 

DepuitiiHi ;  is  the  testimony  of  a  witness, 
who  is  called  also  a  deponent,  put  down  in 
writing.  Prior  to  the  introduction  of  jury 
trial  in  civil  causes,  all  proofs  by  witnesses, 
whether  taken  before  the  Court  of  Session  or 
before  an  inferior  court,  or  before  a  commis- 
sioner named  by  the  Court  to  take  the  proof, 
were  committed  to  writing,  for  the  considera- 
tion of  the  Conrt  which  was  to  decide  on  the 
import  of  the  proof  adduced.  This  mode  of 
taking  evidence  has  been  to  some  extent  super- 
seded in  the  Conrt  of  Session  by  the  introduc- 
tion of  jury  trial ;  but  it  is  still  competent, 
even  forthat  Court,  to  authorize  the  testimony 
of  witnesses  to  be  taken  according  to  the  old 
form,  and  it  is  proper  to  explain  the  manner 
io  which  it  is  done.  The  deposition  is  taken 
in  presence  of  the  parties,  or  their  counsel  or 
agents,  either  by  the  judge,  or  by  a  commis- 
sioner,  who  administers  the  oath  to  the  de- 
ponent. The  interrogatories  are  put  by  the 
counsel  or  agent  of  the  parties,  nnder  the 
control  of  the  Court  or  of  the  commiBsioner, 
and  the  answers,  as  given  by  the  witnees,  are 
taken  down  in  writing  by  the  clerk  to  the 
proof.  If  there  be  any  objection  to  the  com- 
petency of  the  questions,  or  to  the  admissi- 
bility of  the  witness,  the  objection  is  stated 
to  the  judge,  or  to  the  commissioner,  who 
either  disposes  of  it  immediately,  or  reserves 
it  for  the  opinion  of  the  Court,  his  judgment 
either  repelling  or  sustaiuiog  the  oiyection, 
being  subject  of  course  to  the  review  of  the 
Court  Those  objections,  with  the  whole  plead- 
ings upon  them  before  the  commissioner,  were 
formerly  in  use  to  be  engrossed  verhatim  in 
the  report  of  the  proof;  hut  the  act  of  Sede- 
rnnt  llth  March  1300,  in  order  to  put  an 
end  to  this  practice,  directs  that,  in  proob 
taken  on  commissioR  from  the  Court  of  Ses- 
sion, the  oommisaioner  shall  exercise  his  own 
judgment  in  excluding  from  the  report  of  the 
proof  all  unnecessary  pleading  or  altercation 
about  the  competency  of  questions,  or  the  ad- 
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missibility  of  witnesses,  and  that  he  shall 
take  separate  notes  of  such  objections  as  fae 
thinks  of  importanoe,  for  the  information  of 
the  Court.  He  is  also  directed  to  take  a  nolo 
of  any  peculiarity  in  the  witness's  manner  of 
giving  bis  testimony.  The  examination  of 
the  witness  being  finished,  the  deposition  is 
read  over  to  him,  so  as  to  give  him  an  oppor- 
tunity of  correcting  any  error  which  may 
have  been  fallen  into  in  taking  it  down ;  and 
it  is  closed  by  a  declaration  that  the  whqle  of 
it  is  truth,  as  the  deponent  shall  answer  to 
Pod.  The  deposition  is  authenticated  by 
the  subscriptions  of  the  deponent,  and  of  the 
judge  or  commissioner,  and  the  clerk  to  the 
proof.  If  the  deponent  cannot  write,  that 
circumstance  is  mentioned  in  the  deposi- 
tion ;  and  the  subscriptions  of  the  judge  or 
commissioner,  and  the  clerk,  are  sufficient. 
By  the  act  16  and  17  Vict.,  c.  80,  §  10  (1853), 
the  notes  of  the  evidence  led  in  the  Sheriff- 
courts  most  be  taken  by  the  Sheriff  with  his 
own  hand.  In  the  Court  of  Justiciary,  the 
testimony  of  the  witnesses,  as  delivered  to  the 
jury,  was  taken  down  at  large  in  writing, 
until  the  statutes  21  Geo.  II.,  c.  19,  and  23 
Geo.  III.,  0.  45,  put  an  end  to  the  practice ; 
leaving  to  the  Court  an  option  to  proceed 
according  to  the  old  form,  if  they  see  cause ; 
Hwnt,  \\.  362.  A  similnr  change  was  made 
in  criminal  trials  by  jury  before  sheriOs,  by 
9  Geo.  IV.,  c.  29,  %  17.  Where  it  is  found 
necessary  to  take  the  depositions  of  the  wit- 
nesses examined  on  a  precognition,  in  ordinary 
criminal  cases,  the  formalities  just  explained 
are  observed.  In  criminal  trials  before 
sheriffs,  justices,  and  other  inferior  judges, 
without  a  jury,  the  depositions  are  taken 
down  by  the  clerk  of  Court,  and  signed  by  the 
witnesses  and  judge.  See  9  (r«o.  /F.,  c.  29. 
As  to  the  mode  of  taking  proofs  fa  consis- 
torial  causes,  see  Commmionfor  taking  Proof; 
and  as  to  depositions  of  witnesses  taken  to  lie 
r'n  retentis,  see  Evidence.  See  also,  on  the  sub- 
ject of  this  article,  Z>i'cit>i>n  on  Eviiknte,  p.  120, 
et  teq. ;  Jfere*!  Notet  on  Stair,  cccxcv.  See 
also  Heprobalor.  Prtco^ition.  Criminal  Pro- 
ttcutim.    Evidence. 

B^KMition  of  a  Clergyman.  The  minister 
of  a  parish  who  has  been  guilty  of  scandalous 
or  immoral  conduct,  or  of  any  other  offence 
against  the  Presbyterian  scheme  of  ecclesiasti- 
cal diEcipline,  may  be  deposed  from  h  s  holy 
office  by  sentence  of  the  Church  judicatories, 
and  BO  deprived  of  the  temporalities  of  his 
benefice.  After  the  Kefonuation,  sentence 
of  deposition  by  a  Church  court,  did  not  dis- 
qualify the  deposed  minister  from  enjoying 
the  benefice  for  life,  that  being  considered  as 
a  civil  right  conferred  on  him  by  the  patron. 
But  the  statute  1592,  c.  115,  declares,  thai 
sentence  of  deposition  by  aChurch  court  s^a'l 
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bave  the  effect  of  depriving  tbe  deposed  ininis' 
ter  of  the  rents  and  emolnmentaof  his  beaefice, 
and  that  the  benefice  bIirII  thereby  become 
vacant.  The  steps  are  in  all  respects  similar 
to  those  taken  on  the  occasion  of  a  vacancy 
by  death  or  translation.  After  the  sentence 
of  de position  is  extracted  and  shovn  to  the 
patron,  he  is  allowed,  by  the  same  statute, 
six  months  to  supply  the  vacancy  ;  and  if  he 
fail  to  present  nithin  that  time,  the  right  to 
supply  that  vacancy  devolves  upon  the  pres- 
bytery within  which  the  benefice  is  situated. 
A  minister  onco  deposed,  may  be  restored  to 
the  exercise  of  his  ministry  by  the  Oener&l 
Assembly  ;  hut  regularly  he  ought  not  to  he 
settled  in  tbe  same  church,  because  it  ia  held 
that  the  stigma  attached  to  his  character 
by  the  deposition,  is  likely  to  impair  the  use- 
fulness of  his  ministry  in  that  parish.  Some- 
times, instead  of  sentence  of  deposition  or 
deprivation,  the  Church  judicatory  takes  a 
more  lenient  course,  and  merely  declares  the 
relation  between  the  minister  and  his  parish 
to  be  loosed,— a  declaration  which  is  equiva- 
lent in  effect  to  a  deposition,  and  which  is 
usually  resorted  to,  where  the  clergyman  is 
contumaciously  disobedient  to  the  Church 
courts,  or  where  he  promulgates  doctrines 
inconsistent  with  the  tenets  of  our  national 
Church.  Where  sentence  of  deposition  ia 
pronounced  by  an  inferior  Church  court,  and 
afterwards  reversed  on  appeal  to  a  higher 
court,  it  is  held  as  if  it  had  never  been  pro- 
nounced ;  but,  if  the  sentence  be  affirmed,  the 
minister's  right  to  the  profits  of  his  benefice 
ceases  from  the  date  of  the  sentence  of  the 
inferior  court.  A  minister  who  has  been 
deposed  may,  on  reasonable  considerations,  be 
restored  to  his  sacred  functions  by  (he  General 
Assembly,  without  any  new  ordination  ;  hence 
it  appears  that  the  ecclesiastical  character  is 
to  that  extent  indelible,  although,  after  de- 
position, the  party  is  not  to  be  regarded  as  a 
minister  of  the  Church,  nor  entitled  to  any 
privileges  as  such,  even  if  he  should  be  re- 
poned,  unless  he  is  again  settled  in  a  minis- 
terial charge.  Sentence  of  deposition  cannot 
be  pronounced  by  a  presbytery  in  absence  of 
the  minister  who  is  to  he  deposed,  unless  by 
authority  of  the  General  Assembly.  Where 
the  deposition  has  been  on  account  of  immo- 
rality, tbe  minister  cannot  be  restored  to 
his  former  charge,  under  any  circumstances, 
without  the  special  authority  of  the  General 
Assembly.  Bank.  B.  ii.  tit.  8,  §  220,  et  »tq. ; 
and  B.  iv.  tit.  22,  \  21;  Hill's  Ptm.  57; 
Cooi'i  Stgla,  p.  123.  See  Minitttr.  Church 
Judieahriet. 

Depredation  or  Heraliip ;  is  the  offence  of 
driving  away  numbers  of  cattle  or  other  5m- 
tial,  by  the  masterful  force  of  armed  persons. 
This  crime,  although  now  almost  unknown  in 
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ibis  country,  was  at  one  time  very  prevalent. 
The  pnnishment  is  capital.    Sunt,  i.llO. 
See  HerAip. 
SeprivatioB  of  a  Clei^ynuuL    See  D^io- 

Deputy;  one  who  exercises  an  office  ander 
another.  A  deputy  differs  from  the  assignee 
to  an  office :  the  principal  is  liable  for  the 
acts  of  his  deputy,  but  the  granter  is  not 
liable  for  the  acts  of  his  assignee.  No  judge 
has  the  power  to  name  a  deputy,  unless  he  is 
expressly  authorized  to  do  so  by  the  grant  to 
himself.  A  deputy  appointed  by  a  deputy, 
who  has  a  power  of  deputation,  is  usually 
called  a  substitute,  frat.  B.  i.  tit.  2,  j  13. 
See  Delegated  Jvrisdklion. 

Derelict ;  is  na  English  law  term,  signify- 
ing anything  forsaken  or  left,  or  wilfully  cast 
away.  Derelict  lands  suddenly  lel^  by  the 
sea  belong  to  tbe  Crown  ;  but  if  the  sea  re- 
cede gradually,  and  by  imperceptible  degrees, 
the  gain  will  go  te  the  owner  of  the  adjacent 
lands.  By  statut*  64  Geo.  III.,  c.  81,  §  21, 
et  seq.,  certain  goods  derelict  (spirits  and 
tobacco],  are  liable  to  the  duties  of  customs, 
as  if  legally  imported;  Timlim'  Did.  h.L  As 
to  derelict  ships,  i.e.,  vessels  forsaken  at  sea, 
see  Wn!ck. 

DereliotioiL  The  term  dereliction,  in 
Scotch  law,  is  nearly  similar  in  import  to  the 
English  term  derelict.  Stray  cattle  not 
claimed  within  year  and  day  are  held  to  be 
derelinquished,  and  are  escheated  to  the  King. 
But  if  the  thing  found  be  inanimate,  it  would 
appear  that  the  presumption  of  dereliction 
does  not  hold,  and  that  the  owner  may  re- 
claim it  at  any  time  within  the  period  of  the 
long  prescription  of  forty  years ;  Stair,  B.  ii. 
tit.  1,  5  20  ;  Brtk.  B.  ii.  tit.  1.  §  12  ;  Baitt. 
B.  i.  tit.  8,  §  4.  With  regard  to  land  gained 
from  the  sea,  we  have  not  recognised  the  dia- 
tinction  of  the  English  law.  In  Scotland,  the 
shores  of  the  sea  are  held  to  belong  to  the 
public  fop  the  purposes  of  navigation,  and  to 
the  Sovereign  as  trustee  for  tbe  public.  But 
this  right  is  confined  to  the  shore  of  the  sea 
only,  and  is  not  understood  to  confer  en  th« 
Sovereign  anything  like  a  right  of  private 
property.  If,  therefore,  the  sea  were  to  recede 
either  suddenly  or  imperceptibly,  the  land  ao 
gained  would  belong  to  the  adjacent  proprie- 
tors whose  property  is  bounded  I7  the  sea- 
shore. Bank.  B.  i.  tit.  3,  §  4 ;  Erit.  B.  ii. 
tit.  1,  §  6,  and  tit.  6,  §  17.  See  Stnyt. 
Wai/t.     Wreck.     Regalia.     Sea-ffreent. 

Dereliction,  in  Uirtd  law.  The  teind.«0Brt 
will  pronounce  a  decree  approving  of  a  valua- 
tion of  tithes  by  the  sub- commissioners,  al- 
though the  sub-valuation  has  not  been  acted 
upon  for  upwards  of  forty  years.  But  if  there 
has  not  been  a  nse  of  payment  of  a  higher 
rate  of  teind  than  that  fixed  by  the  anb-eom* 
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nUsionenii  tbe  sub-ralantion  vil)  be  held  to 
be  derelinqulBhed,  and  the  Court  will  not  ap- 

groTeof  it.even  although  tbeloDg  prescriptiou 
as  not  run  od  the  higher  rate.  It  appears, 
however,  to  be  now  settled,  that  the  same  rule 
does  not  apply  to  the  case  of  a  valuation  by 
the  High  Commission,  or  to  a  aub- valuation 
approved  of  by  that  Court ;  for  it  baa  been 
decided  that  a  decree  of  valuation  by  the 
High  Commissiou  will  not  be  held  to  be  de- 
relinquished  by  prescription,  or  by  a  contrary 
Jtnd  a  higher  rate  of  payment  for  any  period, 
however  long.  See  Connel  on  Titha,  i.  376, 
386;  see  also  Teiads. 

Beacendanta ;  are  all  the  persons  descended 
from  one  common  ancestor.  Thua,  the  son,  the 
fp-andson,  and  the  great-grandson, are  descend- 
antsin  the  direct  line.  The  cbtldrenof  younger 
brothers  are  descendants  in  the  collateral  line. 
In  legal  snccession,  descendants  are  always 
preferred  to  ascendants,  according  to  certain 
rules,  fully  explained  under  the  article  Sue- 
eeition.  See  also  Eeir.  Ejieculor.  Con^tust. 
DttWrtioil ;  in  martial  law,  is  the  offence 
of  a  soldier  or  sailor  who  quits  the  army  or 
DBvy  without  being  discharged,  or  without 
leave  of  absence.  By  the  annual  mutiny  act, 
military  desertion  is  punishable  with  death, 
or  with  such  other  punishment  as  a  vourt- 
martial  may  think  proper  to  award  ;  T<mling' 
Diet,  voce  Soldien.  Desertion  from  the  naval 
aervica  of  Oreat  Britain  ia  in  like  manner 
punishable  at  the  discretion  of  a  conrt-mar- 
tiat  By  the  articles  of  war  regulating  this 
branch  of  the  service  (arts.  IS  and  16),  it  is 
provided,  that  "  every  person  who  shall  de- 
aert  to  the  enemy,  or  run  away  with  any  ship, 
ordnance,  Ac,  to  the  weakening  of  tlie  ser- 
vice, or  yield  up  the  same  cowardly  or  treach- 
eronslj  to  the  enemy,  shall  suffer  death;" 
and  "  every  person  who  shall  desert,  or  entice 
others  to  do  so,  shall  suffer  death,  or  such 
other  punishment  as  a  court-martial  shall 
think  lit ;"  Tomiint'  Did.  voce  Navy.  Where 
a  person  is  suspected  to  be  a  deserter,  either 
from  the  military  or  naval  service,  be  may 
be  apprehended  by  any  constable,  or  by  any 
officer  or  soldier  in  the  service,  and  brought 
before  the  nearest  justice  of  the  peace ;  and 
if,  by  the  party's  own  confession,  or  by  the 
oath  of  one  witness,  or  by  the  knowledge  of 
the  justice,  it  appear  that  he  is  a  deserter, 
the  justice  may  commit  him  to  prison,  and 
transmit  an  acconut  of  the  commitment,  in  a 
prescritied  form,  to  the  Secretary  at  War  in 
London,  or  to  the  Secretary  of  the  Admiralty. 
And,  on  receiving  authority  from  either  of 
those  functionaries,  the  Justice  may  grant  an 
order  on  the  collector  of  the  land-tax  of  the 
place  of  commitment,  for  a  reward  not  ex- 
eeeding  forty  shillings  to  the  person  who  ap- 
prehended the  deserter.    A  person  gnilty  of 
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concealing  or  assisting  a  deserter  forfeits  L.20 
on  conviction,  by  the  oath  of  one  witness,  be- 
fore any  justice;  the  fine  to  be  levied  by  dis- 
tress— half  being  paid  to  the  informer,  and 
half  to  the  officer  commanding  the  regiment 
or  corps.  Failing  distress,  or  if  the  guilty 
person  do  not  pay  the  fine  within  four  days 
after  conviction,  he  is  to  be  committed,  by 
warrant  under  the  hand  of  the  justice,  to  jail 
for  six  months.  The  forcible  enttering  or 
breaking  open  any  dwelling-house  or  out- 
house on  pretence  of  searching  for  a  deserter, 
without  a  written  warrant,  is  illegal,  and 
subject*  the  party  in  fault  to  a  penalty  of 
L.20 ;  but  a  justioe  of  the  peace  may  lawfully 
grant  warrant  far  such  a  search.  Desertion 
is  not  a  crime  cognizable  by  the  ordinary 
courts  of  law  in  Scotland.  But  to  seduce  a 
soldier  or  a  sailor  to  desert  is  an  offence  pun- 
ishable, arbiti-arily,  at  common  law  ;  Uume, 
i.  528  and  560  ;  ii.  34,  41.  And  by  37  Geo. 
III.,  c.  70  [made  perpetual  by  57  Oeo.  III., 
c.  7),  the  attempt  to  seduce  a  soldier  or  a 
sailor  from  his  duty,  is  declared  a  capital 
offence  ;  Tait't  Juilict  of  Peace,  387 ;  Blair'B 
Ju»tke,voceSoUiiers,p. 320;  HvUheson%i.2Q6. 
See  Soldiert.  Jfavt/.  CouTt-Martial.  Mulmj/ 
Act.  In  the  merchant  service,  a  seaman  who 
deserts  the  ship  before  the  expiration  of  the 
term  of  his  agreement,  forfeits  all  his  wages, 
and  renders  himself  liable  to  imprisonment; 
17  and  18  Vict.,  c.  104.  But  it  ia  not  held 
to  be  desertion  if  the  seaman  forthwith  enter 
into  Her  Majesty's  service ;  7  and  8  Vicl.,  c 
112,  §  50,  and  17  and  18  Vict.,  c.  194.  In 
either  case,  be  is  entitled  to  his  wages  np  to 
the  period  of  his  entry  into  the  Queen's  ser- 
vice, provided  the  ship  which  be  has  left  has 
arrived  at  her  port  in  safety.  Neither  is  it 
desertion  if  the  master  compel  the  seaman  to 
quit  the  ship  by  harsh  treatment.  See  Sey- 
mour't  Merchant  Shipping  Acts,  p.  196  ;  Bro- 
dU's  Supp.  to  Stair,  978  ;  BelVt  Com.,  vol.  i.  p. 
514,  5th  edit. 

Uvsertion  of  Harried  Persons.  Wilful 
and  malicious  desertion  or  abandonment  of 
the  conjugal  society,  on  the  part  either  of  a 
husband  or  of  a  wife,  may  be  the  ground  of  a 
divorce  under  the  statute  1573,  c.  55.  W  here 
either  party  has  deserted  from  the  other  with- 
out reasonable  cause,  and  has  remained  ma- 
liciously separate  for  four  years  together,  the 
party  deserted  may  pursue  a  process  of  ad- 
herence either  before  the  Sheriffor  the  Court 
of  Session  ;  and  where  the  action  is  pursued 
by  the  wife,  it  is  competent  for  her  in  the 
same  summons  to  conclude  for  aliment.  The 
pursuer  must  prove  both  the  marriage  and 
the  desertion  ;  and  the  decree  of  adherence 
may  be  enforced  by  letters  of  horning.  After 
this  the  Church  is  directed  by  the  statute  to 
proceed  against  the  defender,  first  by  adnio- 
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nitian,  and  then  by  axeommantcation.  And 
if  all  theM  be  disregarded,  an  action  of  di< 
yoTce  may  be  pursued  before  the  Conrt  of 
BeeaioD,  as  coining  in  place  of  the  ComiDinary 
Court.  The  action  of  adherence  maybe  raised, 
and  sentence  of  adherence  pronounced,  after 
one  year's  desertion ;  but  four  years  mnst  in- 
terrene  between  the  first  desertion  and  the 
decree  of  divorce.  If  the  decree  of  adherence 
and  the  sabsequent  admonition  of  the  presby- 
tery (as  coining  in  place  of  the  bishop],  hare 
been  disobeyed,  and  if  the  desertion  have  con- 
tinued for  the  statutory  period  of  four  years, 
the  pursuer  may  then  raise  an  action  of  di- 
vorce before  the  Court  of  Sessiou,  reciting 
the  procedure  in  the  action  of  adherence  and 
before  the  presbytery,  and  concluding  for  di- 
vorce on  the  ground  of  wilful  desertion.  If 
no  appearance  be  made  for  the  defender  in 
this  action,  the  pursuer  must  appear  and  de- 
pone d«  calumnia;  after  which  no  farther 
proof  is  required  in  support  of  the  action  than 

tiroduction  of  the  documents  libelled  on.  In 
ike  manner,  also,  where  the  defender  appears 
and  opposes  the  action,  the  pursuer  must 
swear  the  oath  of  calumny ;  but  at  thii  stage 
of  the  proceedings  the  defender  is  not  entitled 
to  bar  the  decree  of  divorce  by  offering  to 
adhere.  Where  the  party  accused  of  deser- 
tion is  forth  of  the  kingdom  (especially  where 
no/wfonalnaliVe  of  the  action  has  been  served), 
it  has  been  doubted  whether  the  action  of 
divorce  can  proceed;  although  it  bos  been 
said  that  such  absence  will  be  no  defence 
where  the  offending  party  has  gone  abroad 
with  the  deliberate  purpose  of  avoiding  con- 
jugal adherence  ;  Brsk.  B.  i.  tit.  6,  §  44  ;  and 
reference  may  be  made  to  Watier  v.  Waiier, 
7th  Dec.  1844,  7  Jvr.  87,  and  A.  B.  and  G.  D. 
Dvke  V.  DiAt,  Ist  Mar.  1846,  7  D,  556.  But 
where  the  husband  or  wife  is  so  absent  about 
his  or  her  lawful  affairs,  or  in  pursuance  of 
a  sentence  of  banishment,  nv  action  con  be 
instituted;  and  if  during  such  absence  the 
party  remaining  at  home  should  enter  into 
another  marriage,  in  the  honafide  belief  that 
the  absent  party  is  dead,  the  husband  or  wife, 
on  his  or  her  return,  may  either  resume  the 
former  connection,  or  sue  fur  a  divorce  on  the 
ground  of  adultery,  llie  honajidts,  however, 
will  be  B  protection  against  any  criminal  pro- 
secution, either  on  the  ground  of  bigamy  or  of 
adultery.  The  effect  of  divorce  on  the  ground 
of  desertion  is  declared  by  the  statute  1573, 
c.  55,  to  be,  that  the  party  offender  shall 
"  tyne  and  lose  their  tocher,  tt  donaliones 
propter  nupftiv,"— that  is,  the  offending  bus- 
h-tnd  is  bound  to  restore  to  the  wife  her  tocher, 
and  to  pay  or  implement  to  her  all  her  pro- 
visions, legal  or  conventional;  and,  on  the 
other  band,  the  offending  wife  forfeits  t«  the 
husband  her  tocher,  and  all  the  rights  which 
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would  have  belonged  to  her  bod  the  marriage 
been  dissolved  by  the  predecease  of  the  hus- 
band ;  Sni.  B.  i.  tit.  6,  §  46.  See  on  the 
subject  of  this  article.  Stair,  B.  i.  tit.  4,  §§  8 
and  20  ;  More't  Natet,  p.  ssvii. ;  Bank.  b.  i. 
tit.  6,  5  127,  et  leq. ;  Br»k.  B.  i.  tit.  6,  §  44, 
a  »tq. ;  Bdl't  /Vine.  §§  1537,  1621 ;  ShanfC* 
Prof. ;  Lothian's  ContUtoriai  Laip,pp,  96-117; 
Friuer't  Penimal  ReUtliom,  p.  677.  See  also 
Marriage,  Divorce.  Oa&  of  CaiMMny,  Con- 
mitsary  Coart,     Adherence. 

Deiertioii  of  a  Tenuit  The  Act  of  Se- 
derunt  1756,  §  5,  provides,  that  "  where  a 
tenant  shall  run  in  arreor  of  one  full  year's 
rent,  or  shall  desert  his  poesesiion,  and  leave 
it  unlaboured  at  the  usual  time  of  labouring, 
in  these,  or  either  of  these  cases,'  it  shall  be 
lawful  to  the  heritor,  or  other  setter  of  the 
lands,  to  bring  his  action  against  the  tenant 
before  the  judge  ordinary,  who  is  hereby  em- 
powered and  required  to  decern  and  ordain 
the  tenant  to  find  caution  for  the  arrears,  and 
for  payment  of  the  rent  for  the  five  crops  fol- 
lowing, or  during  the  currency  of  the  tack, 
if  the  tack  is  of  a  shorter  endurance  than  five 
years,  within  a  certain  time  to  be  limited  by 
the  judge ;  and,  fuling  thereof,  to  decern  the 
tenant  summarily  to  remove,  and  to  eject  him 
in  the  same  manner  as  if  the  tack  were  deter- 
mined, and  thetenant  bad  been  legally  warned, 
in  terms  of  the  foresaid  act  1555."  But,  in- 
dependently of  the  Act  of  Sederunt,  it  appears 
to  be  settled  at  common  law,  that  wnere  a 
tenant  deserts  his  possession  for  any  consider- 
able length  of  time,  or  in  such  a  manner  at 
to  indicate  a  decided  intention  on  his  port  to 
abandon  bis  lease,  the  landlord  is  entitled  to 
enter  into  possession  of  the  farm,  and  to  pre- 
vent the  tenant  from  resuming  poesesaion.  As 
the  fact  of  desertion,  however,  may  be  am- 
biguous, it  seems  proper,  in  order  effectually 
to  exclude  the  tenant,  to  have  the  forfeiture 
of  his  lease  judicially  declared;  and  where 
circumstances  admit  of  it,  the  action  ought  to 
be  laid  upon  the  Act  of  Sederunt  1756.  See 
Taylor,  28th  Nov.  1728,  Mor.  p.  16310  ;  BeU 
on  Leases,  vol.  i.  p.  324,  ei  seq.  4th  edit. ; 
ifuntet's  Landlord  and  Tenant,  ii.  p.  119,  et 
teq.     See  also  Lean.     Deetarator.     Irritancy. 

Deuitioil  of  the  Diet.  To  desert  the  diet 
in  a  criminal  process  is  judicially  to  abandon 
proceedings  ou  the  particular  liliel,  in  virtue  of 
which  the  panel  has  been  brought  into  court. 
The  Court  may  declare  the  diet  to  be  deserted: 
let.  In  consequence  of  the  absence  of  the  proee- 
cutor  at  the  calling  of  the  diet,  which  will  have 
the  effect  of  freeing  the  panel  from  a  prosecu- 
tion on  that  particular  ltt>el,  but  will  not  pre- 
vent a  new  procea  being  raised  on  the  same 
grounds.  2d,  Where  some  defect  or  informality 
has  been  discovered  in  the  libel,  or  whore  there 
is  a  good  objection  to  the  relevancy,  the  Court, 
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OD  the  application  of  the  proeecutor,  may  de- 
sert the  diet  pro  loco  «<  tempore,  as  it  ia  ex- 
preoed.  Id  thia  case  the  prosecotor  acquaints 
the  Court  and  the  panel,  that  he  wiishea  to 
pBB  fVom  the  proeecution  for  the  time  and 
oeeaaion  only,  bnt  to  reeerve  his  right  to  in- 
sist of  new,  if  he  shall  seo  canae;  and  if  the 
Court,  in  the  exercise  of  their  discretion,  ac- 
cede to  the  prosecutor's  motion,  the  desertion 
pro  loeo  et  len^ore,  does  not  bar  the  prosecutor 
from  raising  a  now  libel,  in  which  the  error 
mar  be  corrected.  The  diet,  however,  must 
be  deserted  as  to  the  one  libel  before  the  other 
can  be  insisted  in,  L1U&3,  If  the  prosecutor 
thinks  proper  entirely  to  abandon  the  proee- 
cntion,  oe  may  move  the  Court  to  desert  the 
diet  Mfspltcifer, — a  motion  which  will  be  ac- 
ceded to  as  a  matter  of  course,  and  the  effect 
of  which  will  be  to  put  a  final  atop  to  all 
further  proceedings  against  the  panel  for  the 
same  offence.  The  prosecutor  may  move  for 
a  desertion  of  the  diet  pro  loco  et  tempore, 
eren  after  a  plea  of  guilty  has  been  recorded. 
But  after  the  jury  is  onto  sworn,  no  desertion 
pro  loco  el  tempore  is  competent,  and  the  libel, 
such  as  it  is,  mutt  take  its  fate.  The  public 
prosecutor,  however,  even  after  a  verdict  of 
^ilty  haa  bean  retorned  by  the  jury,  may  de- 
sert the  diet  smptititer,  if  he  think  proper  ; 
the  consequence  of  which  will  be,  that  the 
panel  will  be  free  of  punishment  for  his  of- 
fence, and  of  all  future  question  on  that  ac- 
count. A  prisoner  who  has  run  Am  letters,  as 
it  is  termed,  under  the  act  1701,  c.  6,  and 
who,  after  the  expiration  of  the  sixty  days,  has 
been  served  with  new  criminal  letters  for  the 
same  oflence,  is  entitled,  under  the  statute,  to 
have  the  diet  deserted  tirapliciter,  if  the  libel 
be  not . prosecuted  to  a  final  sentence,  within 
forty  days  after  the  prisoner  is  of  new  incar- 
cerated, unless  the  delay  has  taken  place  at 
fail  deaire.  The  effect  of  such  a  desertion  of 
the  diet  is  declared  to  be,  that  the  panel  shall 
be  for  ever  free  of  all  challenge  or  question 
tAuching  that  offence.  The  construction  of 
this  provision  of  the  statute,  however,  has 
given  rise  to  considerable  doubts.  See  ffwme, 
102,  263,  et  teg.;  Alieon'a Prac.  98,343,  etseg. 
SwtisoLibentiion.  Diet.  Criminal  Protecvlion. 
SMignation ;  is  the  addition  or  description 
of  a  person.  It  is  necessary  in  all  deeds  to 
design  or  identify  the  parties  In  such  a  manner 
as  to  distinguish  them  from  all  others  ;  and, 
in  practice,  this  is  done  by  setting  down  the 
title  of  nobility,  or  the  name  and  surname  of 
the  party,  with  his  addition  or  description, by 
his  estate,  profession,  trade,  or  place  of  ; 
deuce.  The  witnesses  to  the  execution 
deed,  and  the  writer  of  it  (except  in  the  case 
of  holograph  deeds),  must  also  be  named  and 
designed  in  the  testing  clanse,  otherwise  the 
deed  will  not  be  probative.    The  statutes  re- 
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gnlating  this  subject  are — lfi79,  0.  80 ;  1693, 
c.  175 ;  and  1681,  c.  6.  See  Steir,  B.  It.  tit. 
42,  j  19,  and  tit.  20,  §  25 ;  Jfor«'s  Nctei,  p. 
ccce ;  Bant.  B.  i.  tit.  11,  §  24 ;  Ersk.  B.  iii. 
tit.  2, 5  6,  et  »eq.;  Bell  on  Testing  ofDeedt;  Roti's 
Led.  vol.  i.  p.  130,  et  teq. ;  vol.  ii.  p.  156.  tt 
teq.;  Mtmiet'  Convei/aneing ;  Duff  on  Deeds  i 
Duff's  Feudal  Conveyancing.  See  also  Tettmg 
Clause,     Writ.     Ftdea  Demonttratio. 

DesiffnatioiiDfaHaiueuidOlebe.  Manses 
and  glebes  for  the  clergy  are  designed,  or  set 
apart,  from  the  Church  lands  in  the  parish, 
by  the  presbytery  of  the  bounds.  For  a  de- 
tailed account  of  the  nature  and  extent  of 
these  accommodations,  see  JfaMe.  Glebe.  After 
a  designation  by  the  presbytery,  if  the  pos- 
sessors of  the  lands,  designed  for  manse  or 
glebe,  do  not  yield  possession  to  the  minister, 
be,  on  producing  the  designation  at  the  Bill* 
Chamber,  may  obtain  warrant  for  letters  of 
horning  to  charge  the  possessors  to  remove ; 
and  disobedience  to  this  charge  may  be  fol- 
lowed by  caption  ;  1672,  c  48  ;  Bank.  B.  Ii. 
tit.  8,  §  120.  See,  as  to  this  article.  Stair,  B. 
ii.  tit.  3,  §  40 ;  ifdre's  Notes,  p.  clxxii. ;  Bank. 
B.  ii.  tit.  8,  §  119,  et  seq.;  Ersk.  B.  ii.  tit.  10, 
§  55,  et  teg.;  Jurid.  Styla,  2d  edit.  vol.  iii.  pp. 
698, 929,  et  seq. ;  BeWt  Prine.  §  1173 ;  Dvnl^'t 
Parish  Law,  p.  96  and  156. 

Designs,  As  to  the  copyright  of  designs 
for  ornamenting  articles  of  manufacture,  and 
forthe  shape  and  configuration  of  such  articles, 
see  the  statutes  5  and  6  Viet.,  c.  100  ;  6  and 
7  Vict.,  C.65;  13  and  14  Vict.,  c  104;  14 
Via.,  c.  8  ;  and  15  and  16  Vict.,  c.  12. 

Destination.  The  series  of  heirs  called  to 
the  succeesion  of  heritable  or  moveable  pro- 
perty, either  by  the  provision  of  the  law  or 
by  the  will  of  the  proprietor,  is,  geaerally 
speaking,  termed  a  destination ;  but  the  term 
is  usually  applied,  in  a  more  limited  sense,  to 
a  nomination  of  successors  in  a  certain  order, 
regulated  by  the  will  of  the  proprietor.  The 
rules  of  legal  succession,  whether  in  heritage 
or  moveables,  are  stated  under  the  article 
Sucetssim;  and  the  destination  of  moveables, 
by  the  will  of  the  proprietor,  under  the  articles 
Substitutions,  Legacy,  Institute,  Executor.  The 
present  article  relates  chiefly  to  destinations 
of  heritage.  An  absolute  proprietor  of  herit- 
age is  under  no  legal  restraint  as  to  the  order 
in  which  his  heirs,  or  successors,  are  to  be 
called  to  succeed  him,  or  as  to  the  manner  in 
which  his  property  is  to  be  distributed.  He 
may  substitute  a  son  to  a  daughter,  or  an 
elder  child  to  a  younger  one ;  or  he  may  ex- 
elude  all  his  children  and  prefer  a  stranger  ; 
and  provided  the  destination  be  explicable, 
and  properly  fortified  by  prohibitory,  irritant, 
and  resolutive  clauses,  the  estate  will  descend 
in  the  course  pointed  nut  by  the  proprietor. 
But,  without  entering  into  the  peculiarities 
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of  Bpflcial,  or  of  capricioiu  deitiDAtioDS,  the 
followiiig  enumertftion  comprehendi  some  of 
the  nilea  with  regard  to  the  conitnictioii  of 
the  terina  used  in  destiD&tioDB,  and  as  to  the 
formation  of  ordinary  destinatioDB.  (1.)  A 
destination  "  to  A.  aud  his  heirs,"  or  "  to  A. 
and  his  heirs-at-law,"  is  merely  &  confirmation 
of  the  legal  disposition  of  the  property.  (2.) 
A  destination  "  to  A.  and  his  heira  of  line," 
carries  the  property  to  the  heir  in  heritage, 
exclusive  of  ttio  heir  of  conquest.  (3.)  The 
terra  "  heira  whatsoever,"  is  synonymous  with 
"  heirs- At-law."  (4.)  A  destination  to  heirs- 
male  excludes  females.  An  heir-male  is  a 
person  who  is  himself  a  male,  and  connected 
by  males.  A  grandson  hy  a  daughter  is  not 
an  heir-male.  (5.)  The  he'r-male  of  line  in 
a  destination  is  the  heir-male,  excluding  the 
heir  of  conquest;  Sinclair,  24th  June  1766, 
Mor.  p.  14944.  (6.)  "  Heir-female,"  is  the 
male  or  female  heii-,  connected  by  females. 
In  legal  succession,  the  beir-femato  is  the 
nearest  heir,  failing  the  heir-male.  The  son 
of  a  daughter  may  be  the  heir-female  under 
a  destination  to  heirs-female ;  Erik.  B,  iii.  tit. 
'8,  §  4S.  (7.)  A  destination  "  to  heirs-male  of 
the  body"  carries  the  property  first  to  the 
eldest  SOD  and  his  male  descendants,  then  to 
the  second  eon  and  his  male  descendants,  and 
80  on  through  the  sons  in  succession,  to  the 
exclusion  of  females,  and  of  males  connected 
through  females.  (8.)  A  destination  "to  heirs- 
female  of  the  granter"  will  carry  the  estate 
to  the  daughter  of  a  son,  preferably  to  the 
granter's  own  daughter ;  and  the  same  rulo 
applies  where  the  destination  Is  to  the  heir- 
female  of  the  body  of  the  granter.  In  order 
to  carry  the  estate  to  the  daughter  of  the 
graoter,3he  must  either  be  named  or  described 
as  daughter ;  see  the  case  of  Bargeny,  Eichiet, 
voce  FTovuiom  to  Heirs  and  Children,  No.  2. 
The  terms  daughter  and  heir-female,  therefore, 
are  not  synonymous ;  nor  is  daughter  a  wx 
signata  at  all  in  destinations ;  it  merely  ex- 
presses relationship;  Ladt/  Essex  Ker,  13th 
Nov.  1810,  Fae.  fioii.  Some  conveyancers 
think  a  destination  ill  arranged  when  the 
estate  is  given,  tailing  the  sons  of  the  maker, 
and  their  heirs-male,  to  the  daughters  of  the 
maker  in  their  order,  and  their  heirs-male ; 
or  where  it  is  given,  failing  heirs-male,  to 
the  heirs  whomsoever  of  the  body  of  the 
eldest  son ;  whom  failing,  to  the  heirs  whom- 
soever of  the  body  of  the  second  son,  &c. 
In  place  of  this,  they  think  it  preferable 
to  call  the  heira  whomsoever  of  the  body 
of  the  last  heir-malt  in  postensian;  by  which 
means  the  daughters  of  the  family  in  poa- 
session,  and  the  heira  of  their  bodies,  are  pre- 
ferred to  the  daughters  of  former  branches 
of  the  destination,  who,  although  nearer  in 
degree  to  the  original  maker  of  the  destina- 
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ties,  may,  when  the  succession  opens  to  them, 
he  very  remotely  connected  with  the  family 
last  in  poBsession  of  the  estate.  (9.)  When  the 
sulMtitute  in  a  destination  is  described  as 
second'  son,  or  aa  third  son  to  the  maker  of 
the  destination,  that  means  the  second  or 
third  son  at  the  date  of  the  deed,  not  at  the 
time  the  succession  opens.  (10.)  A  deatina- 
to  A.  simply  is  understood  to  carry  the  pro- 
perty toheirs-at-law;  but  if  it  be  to  A.,  whom 
failing,  to  B.  on  A.'s  failure,  his  heirs  will  be 
excluded,  except  in  the  case  where  A.  is  the 
maker  of  the  destination,  and,  subsequently 
to  its  date,  has  children  of  his  own,  so  as  to 
admit  of  the  implied  condition  ti  tine  tiberii. 
see  Condition  ti  sine  Uteris  decetierit,  (11.)  A 
destination  to  A.  and  his  heirs;  whom  failing, 
to  B.,  brings  in  the  whole  line  of  descent  of  A. 
before  B.;  Bailis,  17th  June  1766,  Mor.  p. 
14941 ;  and  such  a  destination  is  held  to  call, 
not  merely  the  heirs-male  of  A.'s  body,  hut 
his  heirs-male  generally;  Bm/,  24th  June 
1788,  Mor.  p.  2315  ;  and  this  notwithstanding 
the  decision  in  the  Roxbnrgbe  case,  which 
proceeded  on  specialties.  See  Sir  J.  N.  lanes, 
23d  June  1807,  Mor.  App.  voce  Tailtie,  No.  13. 
(12.)  A  destination  of  lands  in  a  contract  of 
marriage,  in  favour  of  the  "  heirt  and  baimi" 
or  of  the  "  heirt  and  ehOdrtn"  of  the  marriage, 
is  held  to  import  a  destbation  to  the  beirn^t- 
law ;  that  is,  to  the  eldest  son  of  the  marriage, 
when  there  are  more  children  than  one.  The 
word  "heirt"  in  such  a  destination  is  held  to 
be  the  ruling  term,  and  the  introduction  of 
the  word  "bairns"  or  "children"  does  not 
derogate  from  its  meaning.  Where,  on  the 
other  hand,  the  destination  is  to  the  "6airw" 
or  "  children"  of  the  marriage,  the  word 
"heirs"  being  omitted,  alt  the  children  of  the 
marriage  succeed  equally,  with  no  preference 
in  favour  of  the  eldest  son ;  BeWt  iVi'ne.  §  1962. 
and  aufWilief  tW«  eiUd;  also  Saw^ord  o« 
Heritable  Succession,  i.  p.  172-179,  and  auet 
there  cited.  See  also  Baimi,  Eein  and  Bairns. 
(13.)  In  order  to  avoid  ambiguity,  and  such 
a  difficulty  aa  occurred  in  the  Bargeny  case^ 
it  is  proper  for  the  maker  of  the  destination 
to  consider,  whether  it  is  his  intention  to  coU 
the  heirs-male  or  the  heirs-female  of  such  a 
person  generally,  or  to  limit  the  destinatioo 
to  the  heirs-male  or  female  descended  of  tbe 
person  called.  Lastly,  The  destination  is 
usually  closed,  by  calling  the  heira  whomso- 
ever of  the  granter,  the  object  of  which  ori- 
ginally was  to  defeat  the  Crown's  right  as 
ulti'mm  hxres,  which  was  formerly  held  to 
open  where  the  destination  was  not  closed  in 
that  form.  See  SucceMion.  Heim.  Conjunct 
Bights.  Clause  of  Return.  A  destination,  the 
memhera  of  which  are  laid  under  no  restric- 
tion as  to  the  use  or  enjoyment  of  the  subjeot, 
nor  under  any  prohibition  to  alter  the  pre- 


tcribad  order  of  snocAnioii,  is  called  a  simple 
dectinatioD,  the  only  effect  of  which  will  be, 
Ibtt  the  order  of  Buccesaion  pointed  out  by 
tke  deed.will  be  observed  so  long  as  do  alter- 
ation is  nade-  But  each  subatitute  in  the 
destinatioD  being  an  nnlimited  fiar,  is  eatitled 
gratuitoDsly  to  alienate  the  estate,  or  to  alter 
tbe  order  of  Rucceasion  precisely  as  the  ori- 
ginal proprietor  might  have  done.  A  simple 
deitinatioD,  thereTore,  merely  confers  a  spa 
nuxt$$itmit  on  the  substitutes,  defeasible  by 
Mch  member  of  the  destinatioD  in  succession  ; 
Erdc  B.  iii,  tit.  8,  §  22.  As  to  the  effect  of 
prohibitory,  irritant,  or  resolutive  clauses  in 
protecting  destinations,  see  Tailzie;  and  with 
ngsrd  to  the  restraints  on  the  right  of  mak- 
ing destinations  imposed  by  entails,  by  con- 
tracts of  marriage,  or  by  other  destiDations 
more  or  less  strict,  or  by  insolvency,  see,  in 
particnlar,  Coniraet  of  Marriage.  Conianct 
Btgtb.  Bankrupt.  Conjunct  and  Conjident. 
B^t  Com,  5th  edit.  i.  44,  et  ug.;  Beffi  Prine.,  S 
1704, «<»«?■.  1775.  «*  «9..'  /««'.§  1704;  BM 
M  Ittues;  4th  edit.  vol.  i.  p.  142 ;  Sandford 
M  BeritabU  Sueeegsion,  rol.  i.  p.  158 ;  Huntei't 
LanHerd  and  Tmant;  Bott'a  Lett.  ii.  482; 
Jfanet's  Conveyancing;  Dvf^i  Conveyancing. 

A  subject,  moveable  in  it»  nature,  may  be 
nade  heritable  by  destinatioD,  either  express 
or  implied.  Thus,  a  personal  bond  taken  to 
heirs,  secluding  eiecntors,  is  necessarily  he- 
ritable by  its  own  terms,  and  not  as  haviog  an 
heritable  subject  impledged  for  it;  or  the 
materials  of  a  building  accidently  thrown 
down,  or  materials  laid  down  for  the  purpose 
of  building,  0T  prepared  to  be  permanently 
attached  to  a  building,  are  held  to  be  heritable 
by  deetination.  BtiPt  Con.  ii.  6 ;  BeW»  Frine, 
{  1475 ;  lUuit  ib.  See  SerHable  and  MowabU. 

Dertinatioa  (J  a  Ship.  In  insurance  law, 
it  has  been  decided  in  Scotland  that  conceal- 
ment of  the  destination  of  a  ship  voids  the 
uuarance,  although  the  loss  of  the  vessel 
shoold  have  occurred  prior  to  the  actual  de- 
viation from  the  voyage  specified  to  tbe  in- 
surer; Bat*,  20th  Nov.  1783,  Jfer.  p.  7087. 
Btlft  Com.  5th  edit.  i.  621 ;  6th  edit.  p.  483. 
See  Intmranee.    Deviation, 

Senutode.  By  the  law  of  Scotland,  acts 
of  Parliament  before  the  Union  were  held  to 
hee  their  force  by  dtsnte,  without  any  express 
repeal,  or  to  go  into  desuetude,  as  it  was 
termed,  and  the  same  is  still  understood  to  be 
tbe  case  with  regard  to  the  acts  of  Sede- 
runt of  the  Court  of  Session.  In  deciding 
cause*  which  turn  upon  the  construction  of 
the  old  statute  law  of  Scotland,  it  is  some- 
times a  matter  of  considerable  difficulty  to 
determine  whether  a  particular  statute  has, 
or  has  not,  gone  into  desuetude ;  Report  of 
Ltrit  ofSetiiMto  Route  of  Lord*,  27th  Feb. 
ISIO;  Prinled  Act$  ^  Sederunt,  p.  53-     Ac- 
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cording  to  Mackenzie,  if  a  statute  had  fallen 
into  desuetude  before  the  Union,  it  might  have 
been  revived  bj  a  proclamation  of  the  Privy 
Council ;  for,  although  the  Council  could  not 
make  lews,  they  could  revive  them;  Madcmti*, 
B.  i.  tit.  1,  §  10.  No  alalute,  however,  can 
be  abrogated  by  mere  non-utage  for  the  great- 
est length  of  time.  There  must  be  some  posi- 
tive act  showing  the  intention  of  tbe  commu- 
nity to  repeal  it  by  a  contrary  practice;  and 
Erskine  limits  the  right  of  the  King  and 
Council  to  revive  statutes  which  are  in  disuse 
to  the  case  where  the  us^^,  contrary  to  th« 
statute,  has  not  yet  acquired  suSicieDt  strength 
to  abrogate  it  entirely.  Some  authorities  limit 
the  statutes  which  may  fall  into  desuetude  to 
those  relating  to  private  rights,  and  htAd, 
that  statutes  relating  to  the  public  policy  of 
the  kingdom,  cannot  be  abrogated  by  any 
continuance  of  a  ({ontrary  us^e,  however  long. 
But  there  seems  to  be  no  sufficient  reason  for 
this  distinction  ;  and,  according  to  the  deci- 
sions, statutes  relating  to  public  policy  have 
been  held  to  be  in  desuetude  by  contrary 
usage  ;  see  Stair,  B.  i.  tit.  1 ;  Enk.  B.  i.  tit. 
1,  §  45,  and  Palereoit,  6th  Dec.  1810,  Fae.  CM. 
correcting  fia«il^  B.  i.  tit.  1,$  60.  SeeUuge. 
Cuttomary  Law. 

Setiune ;  in  English  law,  was  a  form  of 
action  for  the  specific  recovery  of  goods  and 
chattels,  or  damages  for  the  detainer.  In  thia 
action  the  defendant  was  allowed  the  privilege 
of  waging  his  law,  or  swearing  with  compur- 
gators in  his  own  favour.  To  remedy  this 
inconvenience  the  action  of  Trover  was  intro- 
duced, in  which  the  defendant  has  no  such 
privilege.  Brodie's  Snpp.  tc  Stair,  849  ;  Beil'i 
Com.  i.  249  ;  Tomlin^  Diet.  h.  t.     See  Tro«er. 

DeTiation.  Under  the  contract  of  affreight- 
ment, if  a  vessel  be  compelled  by  stress  of 
weather,  or  by  a  foreign  enemy,  or  by  any 
inevitable  accident,  to  deviate  from  the  ap- 


thence  arises  at  the  instance  of  the  freighter 
against  the  owners ;  and  where  the  ship,  in 
consequence  of  such  accident,  requires  to  he 
refitted,  the  master  may  now  detain  the  cargo 
until  the  necessary  repairs  be  executed,  al- 
though formerly  the  rule  was,  that  he  was 
bound  to  find  another  ship  in  which  to  embark 
tbe  cargo.  Where  the  deviation  is  imputable 
to  the  fault  of  the  master,  tbe  freighter  has  a 
claim  for  damages,  in  satisfaction  of  which  he 
may  retain  the  freight.  Deviation,  under  the 
contract  of  insurance,  is,  strictly  speaking,  a 
departure  from  the  course  of  the  voyage  in- 
sured, made  after  the  voyage  has  begun,  in 
contradistinction  t«  an  alteration,  which  is  a 
complete  abandonment  of  the  voyage  insured 
before  its  commencement,  and  a  resolution  to 
sail  on  another  voyage.  Any  unnecessary  de- 
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viation  from  the  specified  rojAge,  u  being  an 
altenttoD  of  the  risk  insured  against,  is  held 
to  discharge  the  underwriters  or  iasuren  of 
their  responsibility,  without  subjecting  tbem 
in  any  obligation  to  return  the  premimn. 
With  regard  to  deviations  in  questions  of  this 
kind  the  following  rulea  seem  to  be  settled: 
lit,  It  is  a  deviation  whether  the  part;  in* 
Bured  be  privy  to  it  or  not.  2d,  The  mere 
intention  to  deviate,  or  an  engagement  or  in- 
stractions  to  do  so,  will  not  annul  the  insur- 
ance if  the  vessel  never  have  deviated,  or  have 
been  lost  before  arriving  at  the  proposed  point 
of  deviation;  BeWg  Cm.  i.  622.  See  to  the 
contrary,  however,' Bain,  20th  Nov.  1783, 
Jfor.  p,  7087.  Sd,  If  the  deviation  be  actually 
committed,  the  underwriters  are  discharged, 
althongh  the  vessel  has  returned  to  her  course, 
without  any  apparent  iigury  or  change  of  risk. 
4th,  Where  the  ship  has  liberty  to  call  at  a 
port  not  named,  but  described  as  upon  a  par- 
ticular coast,  or  in  a  particular  country  lying 
in  the  course  of  the  voyage,  it  will  be  a  devia- 
tion if  the  vessel  go  to  a  port  out  of  the  usual 
course  of  the  voyage,  although  the  port  may 
be  on  the  coast  or  in  the  country  mentioned. 
&th.  Where  the  deviation  is  unavoidable,  or 
necessary  for  the  safety  of  the  ship  or  cargo,  it 
will  not  discharge  the  underwriters,  provided 
it  be  made  in  the  shortest  and  most  expeditious 
manner.  LatUy,  The  onw  probami  lies  on 
the  underwriters,  who  allege  that  a  deviation 
has  taken  place.  Brodie't  Sitpp.  U>  Stair,  976 ; 
Beirt  Com.  6th  edit. ;  6th  edit.  p.  433 ;  i.  622, 
etteq.;  BeiPt  Prine.  §  241,  435,  492,  et  itq.; 
BeU'g  JUtttt.  ^  435,  492 ;  Smith,  Dow'g  App. 
Caset,  ii.  533>     See  Iniurance. 

Devise ;  is  an  English  law  term,  signifying 
properly,  a  gifl  of  lands,  &c.,  by  a  last  will  and 
testament, — a  form  of  conveyance  mortii  cauta 
which  the  English  law  admits.  The  giver  is 
called  the  devitor;  and  he  to  whom  the  lands 
are  given  is  called  the  deuisee.  Tbe  t«rm  was 
formerly  particularly  applied  to  bequests  of 
lands,  but  is  now  generally  used  for  the  gift 
of  any  legacies  whatever ;  Tomitnt'  Diet.  A.  (. 
By  the  law  of  Scotland,  lands  cannot  be  con- 
veyed in  the  form  of  a  last  will  and  testament. 
8ee  TettaiMftt.     Settiemmt, 

Derolutioii ;  is  a  term  sometimes  applied 
to  tbe  reference  made  by  two  or  more  arbiters 
who  differ  in  opinion,  to  an  oversman  or  um- 
pire, to  determine  the  difference.  To  confer 
this  power  on  arbiters,  an  express  clause  in 
the  submission  is  necessary.  The  term  b  also 
applied  to  the  devolution  or  a  purchase  made 
under  articles  of  roup  upon  the  next  highest 
offerer,  on  the  failure  of  tbe  highest  offerer 
to  find  caution  for  payment  of  the  price  within 
the  time  limited  by  the  articles.  BtlPt  Com. 
.  ii.  274;  Jnrid.  StifUt,  ii.  193.  See  Arbitra- 
tion.   Claute  of  Deeelvtion.    Roup. 
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Serolntum  Jni.    See  /us  Dmotuttm, 

Dice.    See  Oamng. 

Diem  Clansit  Extramiim ;  was  tbe  name 
given  to  a  writ  which  might  be  issued  from 
Exchequer,  where  a  Crown  debtor  had  died 
before  any  proceedings,  by  extent  or  other- 
wise, had  been  instituted  against  him.  Bj 
this  writ,  the  Sheriff  was  directed  to  inquire 
when  and  where  the  Crown  debtor  died,  and 
what  goods,  debts,  effects,  or  sums  of  money 
he  had  at  the  time  of  his  death;  and  care- 
fully to  appraise  and  extend  the  same,  and  to 
seize  them  for  the  Queen's  use,  to  be  retained 
until  the  Crown  be  satisfied  of  the  debt;  and 
that  the  Sheriff  should  carefully  keep  what  he 
had  so  seized,  until  he  received  further  com- 
mand ;  Bell'i  Com.  5th  edit.  ii.  51 ;  €th  edit, 
p.  623 ;  BeWa  Prine.  §  2381.  The  forms  of 
writs  of  extent  are  now  abolished  by  19  and 
20  Vict.,  c.  56.     See  Grown  DM.     ExteiU. 

Diea  Inoeptu  Fro  Completo  Habetar. 
See  Commttation  of  Time. 

Dies  InterpelJat  Pro  Homise.  Where 
the  debtor  in  an  obligation  is  bound  to  imple- 
ment it  on  a  day  certain,  be  will  be  ir  mora, 
if  be  allow  the  stipulated  day  to  elapse  with- 
out performance,  nam  dit*  iniarpeUat  pro  ho- 
mine;  i,e.,  the  arrival  of  the  day  is  equiva- 
lent to  a  requisition  by  the  creditor ;  Stair, 
B.  i.  tit.  3,  f  7 ;  tit.  17,  §  15  and  18.    See 

Diea  Ineertu  Fro  Ctmditiose  Eabetor. 
An  obligation  exigible  on  the  arrival  of  ao 
uncertain  day,  i.e.,  of  a  day  which  may  never 
come,  is  held  to  be  conditional.  See  Condi- 
tional Obligation. 

Dies  Cedit,  and  Diea  Venit;  are  expres- 
sions borrowed  from  the  Roman  law,  and  used 
in  reference  to  the  fulfilment  of  a  cooditional 
obligation.  Dia  cedit,  is  used  whenever  tbe 
obligation  is  due ;  diu  venit  whenever  imple- 
ment may  be  demanded.  If  implement  of 
the  obligation  be  deferred  to  a  d^erminaie 
day,  then  it  is  said,  ditt  ttatim  cedit,  ted  non 
venit;  but  if  it  depend  on  the  fulfilment  of  a 
condition,  it  is  said,  dia  nee  eedit,  nee  venit  nrti 
conditio  exliterif.  The  same  rule  holds,  when 
it  depends  upon  the  arrival  of  an  uncertain 
day ;  for  diea  ineerlut  pro  condilione  halietur ; 
that  is,  a  day,  the  arrival  of  which  is  abso- 
lutely uncertain,  since  it  may  never  arrive; 
e.g.,  the  day  on  which  a  person  shall  attain 
m^ority,  or  any  other  specified  age,  whereas, 
the  day  of  a  man's  death,  is  a  day  which, 
sooner  or  later,  must  arrive,  and  therefore,  in 
this  sense,  it  is  not  uncertain.  Erik.  B.  iii. 
tit.  1,  §  6  ;  Kamet'  Equity,  387.  See  Condi- 
tional Obligation. 

Diets  of  CompearaDM ;  are  the  days  to 
which  a  party  io  a  civil  or  criminal  process 
is  cited  to  appear  in  Court.  In  all  onlinary 
■-  civil  actions  in  the  Court  «f 
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Senion,  then  were  formerly  two  diets  of 
compearance;  the  origin  of  which  was,  that 
formerly  there  were  two  Bummonses  instead 
of  one.  The  second  anrnmons  was  long  ago 
dispensed  with ;  but  the  former  practice  was 
■o  far  preserved,  that  att  ordinary  summoases 
specified  ttco  diets  of  compearance,  one  at  the 
distance  of  twenty-one  days  aftei'  execution, 
and  the  other  six  days  after  the  first,  the 
practical  effect  of  which  was,  that  the  indticiv 
of  the  summons  were  tatnly'teeen  days;  and, 
accordingly)  the  statute  60  Oeo.  III.,  c.  112, 
§  27,  enacted  "  that,  in  actions  at  present 
requiring  two  diets  of  appearance  against 
persons  within  Scotland,  there  shall  be  only 
one  diet  of  twenty-seven  days."  But,  if  the 
defender  was  furth  of  Scotland,  the  enmmous 
still  required  two  diets,  one  of  sixty  and  the 
other  of  fifteen  days,  in  all  seventy-fiTo  days, 
until  the  passing  of  the  Judicature  Act  (1826), 
whereby  it  is  enacted,  that  from  and  after 
11th  November  1825,  the  practice  of  citing 
defenders  on  two  diets  shall  in  all  cases  cease, 
*nd  that  all  summonses  are  thenceforward  to 
proceed  on  one  diet, — vii.,  privileged  sum- 
monses against  defenders  within  Scotland  on 
one  diet  of  six  days,  other  summonses  against 
defenders  residing  in  Orkney  or  Shetland,  a 
diet  of  forty  days,  and  for  all  other  persons 
within  Scotland  a  diet  of  twenty-seven  days, 
and  for  defenders  ont  of  Scotland  a  diet  of 
sixty  days ;  it  being  thereby  duclared,  that 
where  a  person  nut  having  a  dvielJing-house 
in  Scotliuid,  occupied  by  his  family  or  ser- 
vants, shall  have  left  his  usual  place  of  resi- 
dence, and  shall  have  been  absent  therefrom 
for  fbrty  days,  without  having  left  notice 
where  he  is  to  be  found  within  Scotland,  he 
shall  be  held  as  absent  from  Scotland,  and 
charged  or  cited  accordi  igly  ;  6  Geo.  IV.,  c. 
120,  §  53;  Rett's  lect.  .  .  536.  See  Sum- 
mon*. Privileged  Sammom.  Billt  of  Signet 
Letters.  EdicUU  CiUtlion.  Calling  of  a  Summons. 

By  the  act  13  and  14  Vict.,  c.  36,  §  21 
(1850),  the  indttcicE  of  summonses  are  short- 
ened in  the  case  of  persons  within  Scotland 
from  twenty  to  fourteen  days,  and  in  the  case 
of  persons  in  Orkney  or  Shetland  or  furth  of 
Scotland,  from  forty  and  sixty  days  respec- 
tiTely  to  twenty-one  days.  In  the  Sheriff- 
eonrts  six  days  is  now  the  period  of  inditeia:; 
16  and  17  Vict.,  c.  80.  Edicts  require  ten 
days. 

Diet  in  a  criminai  prosecittion. — The  diet  of 
appearance  in  criminal  cases  is  peremptory. 
The  Indictment,  or  the  criminal  letters,  must 
be  called  on  the  precise  day  to  which  the  ac- 
cused is  cited ;  1678,  c.  71* ;  otherwise  the 
instaitee  perishes,  and  a  new  libel  must  he 
raised.  But  although  the  diet  is  peremptory, 
yet,  after  the  day  of  appearance  has  once 
arrived  (but  not  sooner),  the  diet  may  be  con- 
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tinned  by  an  act  of  the  Court,  even  in  absence 
of  the  parties,  and  without  calling  them,  la 
like  manner,  where  both  parties  are  present, 
the  Court  may,  for  its  own  convenience,  or  on 
sntGcient  reason  stated,  either  for  the  prosecu- 
tor or  for  the  accused,  continue  the  diet.  In 
all  such  cases,  however,  the  continuation  must 
be  to  another  day  certain,  for  the  diet  cannot 
be  continued  indefinitely,  or  liite  die.  See 
Continuation  of  the  Diet.  The  prosecutor  as 
well  as  the  accused  must  be  personally  pre- 
sent at  the  calling  of  the  diet ;  and,  although 
objections  to  the  legality  of  the  citation  may 
be  discussed  in  absence  of  the  accused,  no 
other  step  in  the  trial  of  the  offence  libelled 
can  be  taKen  in  absence  of  either  of  the  par- 
ties. Where  the  prosecutor  is  absent,  the 
Court  may  desert  the  diet,  and  thus  the  in~ 
elanee  will  be  lost,  and  no  farther  proceedings 
can  take  place  on  that  libel.  And,  if  the  pro- 
secutor be  a  private  party,  the  Court  may  also 
declare  his  bond  of  caution  to  insist  to  be 
forfeited.  See  Deierlion  of  the  Diet.  Crimi- 
nai  Proucvtion.  If  the  accused  be  absent  at 
the  calling  of  the  diet,  no  step  whatever 
towards  trial  of  the  crime  libelled  can  be 
taken ;  but  sentence  of  fugitation  or  outlawry 
may  be  pronounced,  iu  virtue  of  which  the 
person,  in  law,  of  the  accused  is  said  to  be 
forfeited,  and  he  may  be  denounced  a  rebel. 
See  Fitgitatiot).  Dentinciation.  If  both  par- 
ties be  absent  at  the  calling  the  diet,  in 
strictness  the  surety  for  the  prosecutor  ought 
to  forfeit  his  bond  of  caution,  although  the 
Court  is  not  in  use,  ex  propria  motu,  to  declare 
the  bond  forfeited.  And,  on  the  other  hand, 
the  accnsed,  if  he  has  found  caution  for  his 
appearance  (but  not  otherwise),  is  liable  to 
sentence  of  outlawry,  and  to  have  the  bail- 
bond  declared  forfeited  if  he  do  not  appear ; 
and  this  may  be  done  by  the  act  of  the  Court 
itself,  on  account  of  the  breach  of  the  engage- 
ment to  appear,  undertaken  by  the  accused 
in  the  bail-bond.  There  are  many  instances 
in  our  former  practice  of  outlawry  under  such 
circumstances.  Hume,  ii.  66,  263,  et  seq.; 
Alison's  Prat.  343,  et  teq.  See  Bail.  Crimi- 
nal Prosecution. 

Digest ;  the  name  given  to  the  Pandects 
of  the  Civil  or  Roman  law,  called  the  Digest, 
as  containing  "  Legalia  prieeepta  exceUenter 
digetta."   Dn  Cange,  See  Pandects.   Civil  Law. 

Si^tiet.  Cignities  have  been  divided 
into  superior  and  inferior.  The  titles  of  duke, 
earl,  baron,  &c.,  are  the  highest  names  of 
dignity ;  and  those  of  baronet,  knight,  Ac, 
the  lowest.  Mobility  only  can  give  so  high 
a  title  of  dignity  as  to  supply  the  want  of  a 
snmarae  in  legal  proceedings,  No  temporal 
dignity  of  any  foreign  nation,  can  give  a  man 
a  higher  title  in  Great  Britain,  than  that  of 
esquire ;  TomUnt'  Diet.  h.  t.    In  farmer  times, 
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in  this  country,  hoDourg  &iid  dignities  were 
Annexed  to  .territorial  property  rather  than 
to  the  person  ;  and,  wlien  the  land  was  alien- 
ated, the  dignity  passed  with  it.  But  now 
dignities  and  honours  are  strictly  personal, 
descendible  to  the  heir  in  the  patent,  and  not 
tmuBrerable  by  voluntary  alienation,  nor  at- 
tachable for  debt.  The  landed  estate  of  a 
.  peer,  if  unentailed,  even  although  it  be  the 
estate  from  which  his  title  is  taken,  may  be 
■old,  and  is  open  to  the  diligence  of  his  credi- 
tors, in  precisely  the  same  manner  as  the 
estate  of  a  commoner.     BelPt  Com.  i.  124. 

Silapidation  of  Benefices.  Prior  to  the 
Reformation,  the  clergy  in  Scotland  seem  to 
hare  exercised  the  right  of  granting  feus  of 
Church  lands,  which  had  the  effect  of  greatly 
depreciating  the  valueof  the  benefice,  to  their 
Euccessors,  Several  acts  of  the  Scotch  Par- 
liament were  passed  to  check  this  species  of 
dilapidation ;  and  by  Btatut«i  subsequent  to 
the  Reformation,  churchmen  are  prohibited 
from  granting  feus  of  their  benefices,  or  from 
charging  them  with  burdens  to  the  prejudice 
of  their  successors.  Their  power  of  grauting 
leases  was  also  restrained,  and  subjected  to 
certain  regulations ;  and  the  clergy  were  re- 
quired to  find  security  to  leave  their  ben eficee 
in  as  good  a  condition  as  that  in  which  they 
found  them  at  their  entry.  See,  in  particu- 
lar, the  sUtutes  1564,  c.  88  ;  1581,  c  101  ; 
1585,  c.  11  ;  1606,  c.  3 ;  1617,  c.  5 ;  1621, 
c  15.  See  also  Stair,  £.  ii.  tit.  8,  §  17,  et 
wj.;  Erik.  B.  ii.  tit.  10,  §  7,  ettej,;  Batik. 
B.  ii.  tit.  8,  §  110,  et  s«q.  With  regard  to 
the  minister's  right  to  the  use  of  his  glebe, 
and  the  obligation  under  which  he  lies  to 
execute  certain  repairs  on  his  manse,  see 
Glebe.  Mame.  By  the  law  of  England,  the 
incumbent  is  bound  to  preserve  the  benefice, 
and  to  transmit  it  unimpaired  to  his  succes- 
sor. Thus,  he  must  keep  the  houses  belong- 
ing to  the  benefice  in  sufficient  repair ;  and  if 
be  refuse  to  do  so,  the  bishop  may  sequester 
the  profits  of  the  benefice  for  that  purpose. 
He  must  not  destroy  the  woods,  trees,  Sic., 
nor  cut  timber,  except  for  necessary  repairs. 
Such  dilapidations  may  even  be  the  ground 
of  deprivation.     See  Tomlins'  Diet.  h.  t. 

IKutory  Defence ;  is  a  plea  offered  by  a 
defender  for  eliding  the  conclusions  of  the 
action,  without  entering  on  the  merits  of  the 
cause;  and  the  efiect  of  which,  if  sustained, 
is  to  absolve  (Voin  the  lis  pendetu,  without 
necessarily  cutting  off  the  pursuer's  ground 
of  action.  Such  are  defences  founded  on  in- 
formalities in  the  manner  in  which  the  cause 
has  been  introduced  into  the  Court,  or  ou  the 
pursuer's  want  of  title,  and  the  like.  Stair, 
B.  iv.  tit.  39,  5  13 ;  App.  §  6  ;  Shand's  Prac. 
pp.  288,  317  ;  MaefarUuie'i  Jury  Prae.  p.  28, 
etseq.;  Maclaurin'a  Fomu  of  Sheriff- Court  Pro- 


tett,  p.  114 ;  Barelaif'i  M'GUuh.  Sh«rif-Coart 
Prae.  204.'   See  Defentet. 

Diligence,  This  term  is  used  in  three 
different  and  unconnected  meanings ; — lit.  It 
is  with  propriety  used  to  express  the  nature 
and  extent  of  the  care  and  diligence  incum- 
bent on  the  parties  to  a  contract  with  regard 
to  the  preservation  of  the  subject>matter  of 
the  contract;  2d,  It  meane  the  warrants 
issued  by  courts  for  enforcing  the  attendance 
of  witnesses,  or  the  production  of  writings ; 
and,  Zd,  The  term  is  applied  generally  to 
the  process  of  law,  by  which  person,  lands,  or 
effects  are  attached  on  execution,  or  in  secu- 
rity for  debt.  The  reason  of  the  use  of  th« 
term  in  the  two  latter  senses  is  not  obvious; 
and  the  explanation  given  by  Stair  does  Bot 
seem  satisfactory.  See  Stair,  B.  iv.  tit.  41, 
j  1 ;  Jarid.  Styles,  2d  edit.  vol.  iii.  p.  763. 

I.  Diligenee  prestable  tmder  contracts.  Id 
the  Roman  law,  diligence  in  preserving  & 
thing  committed  to  one's  care,  or  in  executing 
a  commission,  was  threefold  : — Itl,  Ordinary 
diligence,  such  as  a  man  of  common  under- 
standiog  exorcises  in  his  own  affairs ;  24, 
Exact  diligence,  beingthat  which  men  of  or- 
dinary industry  and  management  practise ; 
and,  3d,  Most  exact  diligence,  snch  as  the 
most  indnstriouB  and  expert  men  exercise  in 
their  own  affaire.  For  the  rules  of  our  law 
upon  this  subject,  see  Culpa.  See  also  Brtk. 
B.  iii.  tit.  1,  §  21  ;  Bank.  B.  i.  tit.  23,  §  59, 
el  teq. ;  Brodie'i  Supp.  to  Stair,  923,  932 ; 
Bell's  Print.  §  232,  et  teq. ;  lUtut.  §  243  ; 
Rost'g  Leet.  ii.  383. 

II.  Diligence  againii  mtaetset,  and  for  re- 
covering writings.  When  a  judge  allows  a 
proof  of  the  whole,  or  of  any  particular  branch 
of  a  cause,  and  for  that  purpose  grants  com- 
mission Ui  take  the  proof,  he  at  the  same 
time  grants  to  both  parties  letters  of  diligence 
for  citing  witnesses,  and  possessors  of  writings 
(or  havers,  as  they  are  technically  called),  to 
appear  before  the  commissioner  in  order  to 
be  examined,  or  for  the  purpose  of  producing 
the  writings.  In  case  tne  citation,  given  in 
virtue  of  these  letters  of  diligence,  was  dis- 
obeyed, the  Court  might  then  issue  what  war« 
called  letters  of  lavnu/ diligMice,  containing  s 
warrant  to  apprehend  the  witnesses  or  havers, 
who  bad  been  disobedient,  and  to  bring  them 
before  the  commissioner ;  the  witness  requir- 
ing such  compulsion  not  being  entitled  to  the 
expense  he  may  have  incurred  by  attendance ; 
BrOi.  B.  iv.  tit.  2,  §  30.  See  also  ,i.  S.  21sl 
December  1765.  On  cause  shown,  the  letters 
of  second  diligence  were  often  contbined  with 
the  first ;  but  in  practice  they  were  not  acted 
upon,  until  a  certificate  of  disobedience  to  the 
firat  citation  was  obtained  from  the  eommia- 
sioner.  Now,byl3thandl4tliVict.,c.36,G2S, 
a  copy  of  any  iuterlocntor  in  the  Court  of  Ses- 


DIL 

lion,  granting  a  oominisBion  and  diligence, 
certified  by  the  derk  to  the  havers,  hae  the 
nme  effect  as  the  extract  under  the  former 
practice ;  and  the  same  is  now  the  practice 
in  the  Sheriff-courts  ;  16  and  17  Vict.,  c.  80, 
§  11.  WiLnessea  and  havers  residing  beyond 
the  SherJITs  Jurisdiction,  may  be  cited  on  the 
warrant  being  indorsed  by  the  sheriff-cierk  of 
the  county  in  which  they  reside.  Id  jury 
causes,  warrants  of  all  kinds  for  citing  wit- 
nesses and  havers,  are  called  letters  of  dili- 
gence ;  and  the  Jury  Court  (bow  merged  in 
tiio  Court  of  Session)  was  empowered  to  en- 
force the  attendance  of  witnesses  and  havers 
in  the  same  manner  with  the  Court  of  Session  ; 
59  Geo.  in.,  c.  35,  §  28.  In  the  Jury  Courts, 
it  is  still  the  practice  to  take  out  letters  of 
first  and  second  diligence  as  formerly ;  Dick- 
i»n«n  Evidence,  pp.  942, 943.  In  like  manner, 
the  Court  of  Justiciary,  after  a  libel  has  been 
raised)  will  grant  diligence,  if  required,  for 
the  recovery  of  writings,  or  other  articles 
meant  to  be  used  in  evidence,  either  by  the 
prosecutor  or  the  accused;  ^utM,  ii.  1S4,398. 
The  letters  are  issued  by  the  clerk  of  Court ; 
llatMJ12  Fic(.,c.79,§2.  See,  on  thU  subject, 
Ertk.  B.  iv.  tit.  1,  §  71,  and  tit.  2,  §  SO ; 
Bank.  B.  iv.  tit.  24,  §  69  ;  Stair,  B.  4,  tit.  41, 
§6,  etteq.;  Jurid.  Sti/Ug,vo].ii\.p.7&i,etseq.; 
Diduoa  on  Evidence,  pp.  628,  941,  tt  »eq.  See 
Witneis.  Evidence.  Commiuion  to  take  Proof. 
Dtpotitivn.    Haver. 

III.  Diligence  of  creditort.  The  diligence 
at  the  instance  of  creditors  is  divisible  into 
that  against  the  heritage,  the  moveables,  and 
the  person  of  the  debtor.  It  is  sufficient  here 
to  specify  the  different  forms  of  proceeding, 
referring  to  the  particular  articles  for  a  more 
detailed  account  of  each  of  the  diligences 
mentioned  in  the  following  enumeration. 
Some  of  these  forms  are  not  usually  talied 
diiigeneet  (the  application  of  which  term,  in 
practice,  seems  rather  abitrary) ;  but  all  of 
them,  in  point  of  effect,  operate  as  attach- 
tnenta,  and  may  therefore,  not  improperly,  be 
classed  under  this  general  head.  Indeed)  it  is 
not  alw^s  easy  to  draw  the  distinction  between 
a  diligence  and  an  action.  The  diligence,  for 
e:(ample,  of  poinding  the  ground,  has  been  said 
to  partake  more  of  the  nature  of  a  real  action 
than  a  diligence  (per  Lord  Balgray,  in  Camp- 
hell  v.  Paul,  13th  Jan.  1835,13  S.  241);  and 
other  processes  of  execution  are  no  less  am. 
biguouB.  One  important  characteristic,  how- 
ever,  of  a  diligence  is,  that  its  warrant  must 
in  every  case  be  a  debt  or  obligation,  duly 
constituted  by  a  liquid  document  or  by  a  de- 
cree, or  by  an  action  in  which  decree  issonght 
in  which  last  case,  although  the  intermediate 
nerui  is  eS'ectual)  yet  the  ultimate  efficacy  of 
the  diligence  is  contingent,  on  decree  being 
obtuned  in  the  depending  suit.    The  dili- 
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gence  against  heritage  comprises, — lit,  Inhibi- 
tion, by  means  of  which  the  debtor  is  pre- 
vented from  Belling  or  burdening  his  heritage, 
to  the  prejudice  of  the  creditor  who  has  used 
the  iohibition.  2d,  Adjudication,  by  which 
the  property  is  judicially  transferred,  redeem- 
ably  in  the  first  instance,  to  the  creditor  in 
lieu  of  his  debt.  3d,  Adjudication  in  t'nple- 
ment,  by  which  the  property  is  irredeemably 
transferred  to  the  creditor,  in  implement  of 
a  previous  obligation  to  convey  that  property 
to  the  creditor.  4th,  Ranking  and  stU«,  a  pro- 
cess which  operates  as  a  general  attachment 
for  behoof  of  creditors,  and  under  which  thft 
property  is  sold,  and  the  price  judicially  dis- 
tributed amongst  the  creditors.  5th,  Jit 
action  of  mailU  and  diUies,  which,  although  an 
attachment  of  moveables,  is  classed  here  as 
being  the  consequence  of  an  heritable  right, 
and  of  the  nature  of  a  diligence.  By  this 
process,  an  heritable  creditor,  or  the  holder 
of  a  personal  right  to  the  land,  may  attach 
the  rents.  6th,  The  action  and  kiterg  of  poind- 
ing of  the  ground  (which  is  of  a  similar  charac- 
ter), by  which  creditors  in  what  are  called 
dtbitafwuli  may  poind  the  gnods  on  the  pro- 
perty,  and  also  the  effects  of  the  tenants,  to 
the  extent  of  the  rents  due  by  them ;  and) 
lattli/.  Mercantile  Sequestration,  which  is  a  con- 
geries of  all  diligences,  whether  against  heri- 
table or  moveable  property,  being  a  general 
attachment  and  transfer  of  the  heritable,  as 
well  as  the  moveable  or  personal  estate,  for 
behoof  of  all  the  creditors.  The  diligence 
against  moveables  consists  of,— ljl,j4rr«sitnmf, 
by  which  the  debtor's  effects,  or  the  debts  due 
to  him,  are  attached  in  the  hands  of  third 
parties ;  and  the  subsequent  action  of  Forth- 
coming, by  which  the  property  of  the  goods 
arrested  is  transferred  to  the  creditor.  2d, 
Poinding,  nhicii  is  in  principle  an  adjudica- 
tion of  the  effects  to  the  credttur,  although  in 
practice  it  is  nothing  more  than  an  appraise- 
ment, and  judicial  sale,  of  them  for  behoof  of 
the  creditor.  3d,  Mercantile  Sequestration,  as 
above  explained,  is  also  a  geoeral  diligence 
against  moveables.  4th,  Sequeitration  of  a  ten- 
ant's effects,  by  a  landlord,  under  his  right  of 
hypothec,  may  also  be  classed  under  this 
bead,  as  being  of  the  nature  of  a  diligence 
under  which  the  effects  may  be  judicially  sold 
for  payment  of  the  rent,  which  is  due,  or 
attached  or  hypothecated,  in  security  of  the 
current  rent ;  and,  5th,  Ejection,  by  which  a 
tenant  at  the  issue  of  bis  tack  may  be  com- 
pelled to  quit  possession.  Personal  diligence 
comprehends, — lii,  Letters  of  Homing  and  of 
Caption,  by  which  a  debtor  may  be  charged  to 
pay  or  perform,  in  torms  of  his  obligatioD, 
aud,  on  failure,  imprisoned  until  he  do  so. 
The  use  of  these  letters,  however,  is  almost 
entirely  superseded  by  the  Personal  Diligence 
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Act,  1  and  2  Vict.,  c.  114,  which  authorizeB 
warrant  to  charge,  arrest,  and  poind  to  be  ia- 
Eorted  in  extract  decrees.  To  this  diligence 
are  analogous  the  act  of  warding  iuued  b;  the 
magistrates  of  royal  burghs,  and  the  warrant 
of  imprisonment  (where  now  competent), 
grantedbyjusticesofthepeace,  or  by  Sheriffs 
noder.the  Small  Debt  acts.  2(/,  Under  the  same 
head  may  be  classed  the  mtdilatio  fuga  war- 
rant, in  virtue  of  which  a  debtor,  who  intends 
leaving  Scotland  to  avoid  performance  of  his 
obligation,  may  be  apprehended  and  detained 
until  (according  to  tlio  natnre  of  the  debt)  he 
either  And  caution  dtjudicio  sisli,  or  jtuHcatttm 
tolvi;  and,  3d,  The  Border  Warrant,  being  a 
warrant  issued  by  the  Sheriffs  of  the  counties 
adjacent  to  the  English  borders,  for  the  ap- 
prehension and  incarceration  of  any  foreigner 
()'.«.,  any  person  not  subject  to  the  ordinary 
jurisdiction  of  the  Court)  against  whom  a  debi 
has  been  sworn,  and  who  may  be  found  within 
the  jurisdiction  of  the  judge  who  grants  the 
warrant,  nnti)  he  find  caution  judicio  si»ti, — 
a  proceeding  which  seems  contrary  to  that 
comitas  by  which  the  law  of  Scotland  is  in 
general  distinguished  ;  and  which  may  subject 
a  stranger  to  the  jurisdiction  of  an  inferior 
judge,  and  expose  him  to  the  hardship  and 
difficulty  of  finding  caution,  at  the  suit  of  any 
one  who  may  choose  to  commit  petjnry.  See 
those  several  diligenca  more  fully  explained 
in  separate  articles  under  their  respective 
heads.  See  also  Bell's  Com.  \.3,€t  teq. ;  £rik. 
B.  ii.  tit.  5,  §  55,  et  teq.,  and  tits.  11  and  12  ; 
and  B.  iv,  tit.  3,  fi  9,  et  seq. ;  Roti't  Leet.  vol. 
i.f.234,etteq.;  Beirs /'n«e.  5331,  342, 1231, 
1468,  2355,  2381,  etstq.;  Beift  lUiui.  %  342  ; 
HwUer't  Landlord  and  Tenant.  The  second 
branch  (as  it  is  usually  called)  of  the  act 
1621,  c.  18,  provides  for  thecaseof  rolnntary 
payments,  or  conveyances,  made  by  the  debtor 
in  defraud  of  inchoat«,  or  begun  diligence, 
whether  against  heritage  or  moveables,  or 
the  person  of  the  debtor.  According  to  the 
construction  put  on  the  statute  by  adjudged 
cases,  it  anthoriEes  the  reduction  of  all  volun- 
tary deeds  granted  after  such  diligence  shall 
have  been  begun,  as  law  has  appointed  for 
the  attachment  of  the  subject  conveyed  by  the 
debtor ;  provided  the  diligence  was  specially 
directed  against  that  su^eot,  and  tnat  the 
debtor  was  notoriously  insolvent  at  the  date 
of  the  deed  done,  or  of  the  payment  made  in 
defraud  of  the  diligence.  But,  if  the  insol- 
vency be  secret,  and  unknown  to  tbe  iMreon 
favoured  by  the  deed,  the  challenge  will  not 
be  successful ;  BelPi  Com.  ii.  199  ;  Erik.  B. 
iv.  tit.  1,  S  37.  See  LitiyiotUy.  Mora,  Al- 
though a  bill  of  exchange  maybe  transferred 
by  indorsation,  even  afler  the  term  of  pay- 
ment, the  mere  indorsation  will  not  carry  the 
right  to  the  diligence  which  the  indorser  may 
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have  done  on  the  hill.  To  accomplish  that, 
there  most  be  a  special  assignation  of  the 
diligence ;  BeU's  Com.  vol.  i.  p.  403 ;  TKornvm 
on  Bilk,  2, 47,  81,  206,  242,  264,  S49, 549, 
666,  2d  edit 

Duoinutum  of  BentaL  It  is  a  question 
of  great  importance  in  entail  law,  whether  an 
heir  of  entail  in  possession,  can  grant  leases 
of  the  entailed  estate,  at  rents  lower  thaa 
the  estate  was  let  for  at  his  entry.  The  heir's 
powers,  in  this  respect,  must  necessarily  de- 
pend in  a  great  degme  on  tbe  terms  of  tbe 
particular  deed  of  entail.  But,  independently 
of  tho  special  terms  of  the  deed,  it  seems  now 
to  be  settled,  that  where  the  entail  contains 
a  prohibition  to  alienate,  the  heir  in  posses- 
sion, in  letting  leases,  must  act  bonajide,  and 
will  not  be  permitted  fraudulently  to  diminish 
the  rental  to  the  prejudice  of  liis  snccassors. 
Sandford  on  BntatU,  p.  200 ;  HwOa't  Land- 
lord and  TtMua,  vol.  i.  p.  86.  See  StUail. 
Qratsnm. 

Diooeiflj  is  the  circuit  of  a  bishop's  eccle- 
siastical jurisdiction.  England  is  divided  eccle- 
siastically into  two  provinces,  viz.,  Canterbury 
and  York,  each  of  which  is  subdivided  into 
dioceses,  every  diocese  is  subdivided  in  1«  a  rah- 
deaconries,  and  every  archdeaconry  into  pa- 
rishes ;  Tomlint',  h.  t.  When  the  church 
government  of  Scotland  was  episcopal,  there 
were  two  archbishops ;  tbe  arobbiBhop  of  St 
Andrews,  who  was  called  the  primate  of  ali 
Scotland;  and  the  archbishop  of  Glasgow, 
who  was  called  the  primate  of  Seotiand ;  and 
under  them  there  were  twelve  bishops,  who 
had  particular  dioceses;  ConneU  on  Tiihet,  i. 
38.  The  ecclesiastical  subdivisions  of  Scot- 
land are  now  Presbyterian.  See  Churek  of 
Scotland.    Church  Jvdicatoriet. 

Direota  Actio.    See  Actio  direela. 

ZMaability  ;  in  English  law,  an  incapacity 
in  a  man  to  take  any  benefit  which  he  might 
have  otherwise  ei^oyed,  such  as  inheriting 
lands.  The  disability  may  happen  through 
the  act  of  his  ancestor,  of  himself,  or  of  Sod, 

of  the  law;  Tomliaa' Diet.  h.  t. 

Siaohai^.  To  discharge  an  obligation  is 
to  extinguish  it.  Obligations  may  M  eztio- 
guished  by  payment  or  performance  on  the 
part  of  the  debtor,  or  by  the  mere  contmtt  of 
the  creditor  without  performance,  or  by  com- 
pensation,  novation,  delegation,  or  confusion. 
The  discharge  may  be  either  verbal  or  in 
writing,  according  to  the  natnre  of  the  obli- 
gation. Thns,  an  obligation  contracted  ver- 
bally may  be  dissolved  by  a  verbal  discharge ; 
but  a  written  obligation  requires  a  writt«n 
discharge,  agreeabh  to  the  rule,  that  the 
same  solemnities  which  are  requisite  in  the 
constitution  of  an  obligation  are  necessary  in 
its  extinction, — unMmquodque]eodem  mode  dit- 
tohiturquoeoUigatur.  'See  Pajfrnent.  Conpe»v^ 
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tin.  JfoMtim.  Detegalion.  Con/ation.  In 
tbe  technical  laoguage  of  the  Scotch  law,  the 
term  discharge  is  asaallj  applied  to  the  written 
instrument  h;  which  the  creditor  discharges 
the  debtor  of  his  obligation.  The  object  of 
inch  a  discharge  ia  to  liberate  the  obligant,- 
and  whether  the  particular  obligation  legally 
reqniree  a  written  discharge  or  not,  it  is  de- 
sirable, if  possible,  to  have  the  evidence  of 
Us  extinction  in  writing.  The  clauses  usually 
inserted  in  a  formal  deed  of  this  description 
are, — Isi,  The  narrative,  in  which  the  obliga- 
tion, as  origiaall/  nudertaken,  is  narrated. 
2rf,  A  clause  specifyiug  the  manner  in  which 
it  has  been  dissolved,  whether  by  payment, 
performance,  compensation,  simple  consent  of 
the  creditor,  or  otherwise.  3d,  The  clause  of 
dit^iorgt,  which  is  the  essential  clause  of  the 
deed,  to  which  the  others  are  merely  _subser- 
Tient.  .In  this  clause  the  proper  terms  of 
discharge  applicable  to  the  particular  obli- 
gation must  be  used.  The  debtor  obligation. 
^e  docament  of  debt  itself,  and  all  action  or 
eiecntion  which  has  followed  or  may  follow 
upon  it,  ought  to  be  distinctly  and  separately 
discharged.  4lh,  The  clause  of  wairandiM,  tlit 
ordinary  warrandice  being  absoluU,  unless 
where  the  discharge  is  gratuitous,  when  it  is 
'KuMy  from  fact  and  deed  OT\]y.  5th,  A  clause 
^dtlicery  />fthe  gromids  of  debt.  The  debtor 
is  entitled  to  have  these  delivered  up  to  him; 
and  where  particular  circumstances  render 
that  impracticable,  the  fact  ought  to  be  men- 
tioned, and  the  creditor  taken  bound  to  de- 
liver them.  6th,  The  clame  of  registration, 
which  is  not  essential  to  the  discharge,  and 
ii  sometimes  omitted.  And,  lastiy.  The  testit^ 
datue,  which  does  not  differ  from  the  testing 
clause  of  any  other  regular  deed.  A  written 
discharge  is  usually  a  separate  deed,  and  it 
mnet  be  writtea  upon  stamped  paper.  But 
to  this  rule  there  is  an  exception  in  the  case 
sf  receipts  written  on  bills  of  exchange,  pro- 
miaory-Dotes,  lie,  where  the  bills,  nates,  &c., 
have  been  themselves  written  on  the  legal 
tUmps,  and  also  in  the  case  of  "  receipts  or 
dischargee,  indorsed  or  otherwise,  written  upon 
or  contained  in  any  bond,  Jtc,  or  other  secu- 
rity ;  or  any  conveyance,  deed,  or  instrument 
whatever,  duly  stamped  according  to  the  laws 
in  force  at  the  date  thereof,  acknowledging 
the  receipt  of  the  consideration -money  there- 
in expreued,  or  the  receipt  of  any  principal 
money,  interest,  or  annuity  thereby  secured  ;" 
65  <reo.  III.,  c.  184,  schedule  annexed.  In 
virtue  of  this  exception,  the  discharge  of  a 
bond  is  sometimes  written  upon  the  back  of 
the  principal  bond  ;  and  lest  such  a  discharge 
ihoold,.  in  any  case,  be  thought  not  to  fall 
within  the  exception  in  the  statute,  it  is  snme- 
tiuM'tJw  pr^etiee  at  the  same  time  to  grant 
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receipt,  referring  to  the  discbarge  indorsed 
on  the  bond.  Receipt  and  discharge  stamps 
are  now  regulated  by  the  act  16  and  17  Vict., 
c.  59,  1853.  With  regard  to  the  discharges 
of  heritable  securities,  real  burdens,  &o.,  ace 
Heritohle  Securities.  Burdens.  Renunciation. 
It  is  A  rule  in  the  construction  of  discharges 
which  contain  both  general  and  particular 
clauses,  for  ascertaining  their  extent,  that  the 
general  clause  is  not  to  be  extended  to  sub- 
jects or  claims  of  a  different  kind,  or  ofgroater 
importance  than  any  of  the  particulars  men- 
tioned in  the  special  clause.  But  a  discharge 
which  is  entirely  general,  without  mention- 
ing any  special  debt  or  claim,  Will  receive  a- 
more  liberal  interpretation,  although  even 
such  a  discharge  will  not  be  extended  to  debts- 
which  are  not  presumed  to  have  been  in  con- 
templation either  of  the  granter  or  grantee, 
such  as  obligations  of  relief  from  cautionary 
engagements  not  yet  paid  to  the  creditor, 
obligations  of  warrandice  not  yet  incurred, 
or  obligations  ad  facta  pr<Bstanda.  Neither 
will  such  ageneral  discharge  comprehend,  by 
implication,  debts  due  to  the  granter  by  the 
grantee,  and  assigned  by  the  granter  prior 
to  the  date  of  the  discharn:e,  even  although 
the  assignation  has  not  at  that  time  been  com- 
pleted by  intimation.  J^rsk.  B.  iii.  tit.  4,  § 
9  :  Bank,  B.  i.  tit.  24,  §  19  ;  Stair,  B.  i.  tit. 
18,  5  2,  and  B.  iv.  tit.  49,  §  34.  In  all 
yearly  or  termty  payments,  such  as  of  rent, 
feu-duties,  interest  of  money,  salaries,  pen- 
sions, and  the  like,  three  consecutive  dis- 
charges of  the  yearly  or  termly  duties,  raise 
a  legal  presumption  thatall  preceding  termly 
duties  have  been  regularly  paid.  But  the 
discharges  must  be  discharges  in  full  of  the 
respective  termly  duties,  and  the  three  terms 
must  be  consecutive.  Thus  the  presumption 
will  not  be  created  by  two  discharges,  although 
they  should  contain  the  duties  of  throe  or 
more  terms.  Nor  is  the  presumption  inferred 
from  two  discharges  by  the  ancestor,  and  a 
third  by  the  heir,  even  although  they  be  for- 
consecutive  terms,  unless  it  appear  that  the 
heir  knew  of  the  two  former  discharges. 
Neither  do  three  consecutive  discharges  by  a 
tutor  or  administrator  for  the  creditor,  raise 
the  presumption,  except  as  to  the  terms  fall- 
ing within  the  period  of  his  administration. 
A  bond  gi-anted  for  arrears  of  rent  or  interest 
will  not  be  presumed  to  be  discharged  by 
three  consecutive  discharges  of  subsequent 
termly  duties ;  and,  on  the  same  principle, 
where  the  creditor  has  taken  a  decree  against 
the  debtor  for  the  arrears,  the  debt  covered 
by  the  decree  will  not  be  affected  by  three 
consecutive  discharges  of  posterior  years  or 
term&  The  implied  discharge  founded  on 
three  consecutive  termly  discharges,  beinga 
preesumptio  juris  only,  may  be  elided  by  the 
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debtor^  oath.  Stair,  B.  i.  tit.  16,  §  2,  and 
B.  IT.  tit.  40,  $  35  ;  Jfon't  Neks,  p.  eiiii. ; 
Brodi^s  Sup.  945 ;  Brsk.  B.  iii.  tit.  4.  §  10  ; 
Bmk.  B.  i.  tit.  24,  i  l& ;  BeU  on  Ltasa,  vol. 
ii.  p.  21,  4th  edit. ;  BeWs  Pri*e.  §  582,  tt 
tq.,  256,  «( neq. ;  BeWi  lUwt.  256  md  S82  ; 
Thomson  on  BiUa,  2d  edit. ;  hunter's  LamUonl 
and  Tenant ;  Kama'  Bguib/,  157.  See  also 
Rou't  Leet.  vol.  i.  p.  212,  tt  uq. ;  and  Jnrid. 
Stykt,  Tol.  i.  p.  595,  et  ieq. ;  Tol.  ii.  p.  352,  tt 
teg.;  Meniiet'  Conveyancing;  Ditf  on  Dudt. 
9ie^  Apochatriumannornm.  Implied  Diieharga. 
I^hf^e  of  a  Bankrupt  under  a  Seques- 
tration. Under  the  Bankrupt  Statute  19  aad 
20  Vict.,  c.  79, 1856,  a  bankrupt  may,  at  any 
time  alter  themeeting  held  after  hia  exam ina- 
ti«n,  petition  for  diachai^,  provided  every  cre- 
ditor ehatl  concur  in  the  petition.  He  may  also 
present  a  petition  to  that  effect  on  theeipiration 
of  six  months  from  the  date  of  awarding  the 
sequestration,  provided  a  m^ority  in  number, 
and  foar-fifths  in  value,  of  tho  creditors  con- 
cur in  the  petition;  and  after  twelve  months, 
with  the  coDOurrence  of  a  majority  in  number, 
and  two-thirds  in  value,  of  the  creditors;  and 
after  eighteen  months,  provided  a  majority 
in  numlwr  and  value  concur.  He  may  also 
present  such  petition  after  two  years  from 
the  date  of  sequeetration  without  any  consent 
of  creditors.  In  each  case  the  petition  is  in- 
timated in  the  Qaxttte,  and  to  each  creditor ; 
and  after  twenty-one  days,  if  no  opposition  is 
made,  the  bankropt  is  found  entitled  to  a  dis- 
charge ;  but  if  oppoaitiou  is  made,  the  olngec- 
tions  shall  be  judged  of,  and  tbe  discharge 
granted,  or  refused,  or  deferred,  or  granted 
with  such  conditions  annexed  as  the  justice  of 
the  case  may  require.  See  StattUe  §  146,  et 
teg. 

Diiolaimer ;  in  English  taw,  is  a  plea  con- 
taining an  express  denial  or  renunciation  of 
a  thing.    See  TmUm'  Diet.  h.  t. 

DiloLamation;  signifies  a  vaaal's  disavowal 
or  disclamation  of  a  person  as  a  superior, 
whether  the  person  so  disclaimed  be  the  su- 
perior or  not.  A  vassal  who  deliberately  dis- 
claimfl  his  enperior  on  frivolous  grounds  in- 
curs a  forfeiture  of  the  fee.  This  is  a  rule 
applicable  to  all  feudal  tenures ;  and,  accord- 
ing to  our  more  ancient  law,  disclamation, 
even  as  to  a  part  of  the  fee,  subjected  the 
vassal  to  the  loss  of  the  whole.  But  now  a 
probable  ground  of  ignorance  on  the  part  of 
the  vasstJ,  or  a  mistake  either  in  point  of 
law  or  in  point  of  fact,  or  any  colourable  ex- 
cuse, will  be  sufficient  to  protect  him  against 
this  forfeiture.  Ertk.  B.  ii.  tit.  5,  §  51 ; 
Stair,  B.  iL  tit.  11,  §  29  ;  More't  Notet,  p. 
occlxxviii. ;  Bant.  B.  ii.  tit.  II,  §  24  ;  Mae- 
tetme,  B.  ii.  Ut.  5,  §  9.  See  also  Skene  de 
Verb.  Sig.  A.  (. ;  BelPt  Prine.  3d  edit.  §  730  ; 
Brown't  Sj/tup.  h.  t. 


DIS 

Disomiiffuoiu  Landi,  As  to  tbe  form  of 
taking  sasine  where  the  lands  in  which  infefl- 
ment  was  given  were  discontiguous,  tee  So- 
»ine.  Ditpetuation.  Union.  Barong.  Bttft 
Prine.  §  874. 

SiHOont  of  BUlB.  See  BayJur.  Biii  if 
Exdumge. 

BiMmticHL  It  is  a  rule  of  the  law  of  Eng- 
land, that  where  anything  is  left  t«  another 
to  be  done  according  to  his  diiteretion,  the  con- 
struction of  the  law  is,  that  it  must  be  done 
with  sound  discretion,  and  according  to  law; 
and  that  rule  being  founded  on  a  principle 
universally  applicable,  has  been  fully  receg- 
nisedinthe  law  of  Scotland.  See  T'oMJitu,!!:!. 

Disciuaion.     This  is  a  technical  term  in 

e  law  of  Scotland,  and  may  be  applied 
either  to  the  discussion  of  a  principal  debtor, 
or  to  the  discnssion  of  heirs. 

I,  Ditmttion  of  a  principal  dAtor.  For- 
merly, when  a  cautioner  was  bound  simply  at 
cautioner,  and  not  conjunctly  and  severally 
with  the  principal  debtor,  he  might  insist 
that,  before  the  creditor  used  diligence  against 
him,  the  principal  debtor  should  be  discussed; 
that  is,  not  merely  that  the  debt  should  be 
demanded,  but  that  the  creditor  should  CKTJ 
personal  diligence  against  the  principal  debtor 
the  length  of  a  registered  deDunoiattou  od 
letters  of  homing, — that  he  should  proceed 
against  his  moveables  by  poinding  or  by  iT- 
restment  and  furthcoming,  and  against  his 
heritage  by  adjudication  and  sale.  Tbe  cau- 
tioner, however,  might  ba  saed  in  tba  tamt 
summons  with  the  principal  debtor ;  and  when 
decree  was  obtained,  the  Court  aoperaeded 
execntion  agunst  the  cautioner  until  the  prin- 
cipal debtor  was  discussed.  When  the  prin- 
cipal debtor  and  the  cautioner  were  token 
bound,  jointly  and  severally,  the  creditor 
might  proceed  against  either  of  them  ;  for,  in 
that  case,  tbe  cautioner  had  not  the  benefit 
of  discunion,  except  in  the  case  of  a  oantioair 
for  another  that  he  should  perform  a  fhct, 
who  was  in  no  case  liable  until  tbe  principal 
obligant  wasdiscuBsed.  Where  the  principal 
debtor  was  out  of  tbe  country,  and  had  bo 
effects  within  the  jurisdiction  of  the  courts  of 
Scotland,  the  oautimier,  even  although  be 
was  bound  simply  as  cautioner,  eonld  not  in- 
eist  that  the  principal  debtor  shonld  be  di^ 
cussed  in  a  foreign  country.  Bant.  B.  i.  tit. 
23,  $  30  ;  Slams,  7th  Dec.  1757,  Mor.  p.  2110. 
See,  on  this  subject,  Sfair,B.  i.tit.  17,  §  4,  d 
seq. ;  More's  JSotes,  p.  cxiii. ;  Brodit't  Sitpp. 
945  ;  Brsk.  B.  iii.  tit.  3,  5  61,  et  sef.;  Beffi 
Prine.  §  262,  et  seq. ;  BetiPt  VivM.  §  262 :  Relit 
Lett.  i.  77  ;  BefT*  Com.  i.  347 ;  Mauie^  CW- 
veyaneing.    See  also  Beiufieiiim  Ordimt,    Cm- 

The  privilega  of  discnauon  is  now  taken 
away  by  the  act  19  and  20  Vict.,  o.  60,  j  S, 
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1656,  nnlea  expreaslf  atipnUted  for  in  the 
inttniiDflnt  of  caation. 

II.  Ditaumm  ofheirt.  All  heirs  who  have 
inciuTed  a  reprMentation  of  their  ftncMtor,  are 
liable  naJTereally  for  his  debts ;  but  they 
najinaiat  on  being  sued  in  a  certain  order. 
In  the  ease  of  obligations  relative  to  a  parti- 
cular nbject,  the  heir  who  succeeds  to  that 
tnbject,  aa  being  liable  in  any  burden  charge- 
able against  it,  may  be  taed  without  digcuss- 
ing  anj  other  heir.  So  also,  trhere  a  special 
heir  is  burdened  with  a  debt,  the  creditor 
iSDit  discniB  that  heir  before  he  can  insist 
tgaiuat  the  heir-at-law.  But  in  general 
obligations,  in  which  the  debtor  exprosaes  no 
intention  of  charging  any  apecial  heir  or 
«£tate,tbe  fdlowing  is  the  legal  order  in  which 
the  heirs  must  be  discuased : — \»t,  7he  beir  of 
line,  a*  being  the  heir-general  by  the  most 
BDirersal  representation.  2d,  the  heir  of 
conquest;  and,  Zd,  the  heir-male,  both  of 
whom  succeed  to  a  lesser  vniversitas.  Alh, 
Heirs  of  tailzie  and  proviiiou,  by  simple  des- 
tination, where  they  represent  the  debtor ; 
and,  lutiy.  Heirs  under  marriage -contracts, 
where  they  are  not  themselves  creditors,  in 
virtue  of  the  contract  under  which  they 
have  succeeded.  See  Bank.  B.  iii.  tit.  5,  § 
60,  tt  teq. ;  Ertk.  B.  iii.  tit.  8,  §  52.  Heirs- 
portioners,  while  they  remain  solvent,  are 
only  liable  for  their  respecttre  shares  of  the 
ancestor's  debta.  But,  on  the  bankruptcy  of 
any  one  of  them,  the  creditor  may,  after  dis- 
cDBsing  her,  insist  for  her  share  of  the  debt 
against  the  rest.  They  are  not,  however, 
liable  m  toUdvm,  for  the  share  of  the  bank- 
rupt beir,  hut  only  in  so  far  as  they  are 
guners  by  their  predecessor's  sncceasion ;  Enk. 
(M.  j  53.  By  ducwstn^  ao  heir  is  meant, 
charging  him  to  enter ;  and  if  he  do  not  re- 
DoiiDee  the  sueeession,  obtain  ing  decree  against 
him,  and  raising  diligence  both  against  bis 
penon  and  his  estate,  whether  belonging  to 
himself  or  derived  from  his  ancestor,  as  in 
tite  case  of  the  discussion  of  a  cautioner.  If 
the  heir-at-law,  or  any  of  the  other  heirs, 
ranonnee  the  snceession,  his  renunciation 
protects  him  from  all  diligence  against  his 
ptrwn  (ff  his  own  estate  ;  and  if  there  be  no 
Mtate  belonging  to  the  ancestor,  which  the 
nnimoiatieo  leaves  open  to  the  creditor's  dili- 
gence, then  he  may  proceed  against  the  other 
heirs  in  their  order.  Bnt,  before  getting  de- 
cree against  any  of  the  subsidiary  heirs,  the 
creditor  mnst  assign  to  him  all  the  diligence 
ud  decrees  affecting  the  subjects  belonging 
to  the  original  debtor.  The  subsidiary  heir 
buthe  benefit  of  discattion,  although  he  has 
inenrred  the  passive  title  of  behaviour  at  heir, 
beeame  that  passive  title  cannot  be  extended 
Iarth«- than  tiieheir'saotual  service, in  the  par- 
ticnlar  character  in  which  he  haa  acted  as  heir, 
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would  he ;  and  such  service  would  be  no  bar 
to  the  benefit  of  discussion  ;  Ertk.  B.  iii.  tiL 
8,  §  53.  Where  an  heir  who  is  liable  only 
ii^iidiarie  has  paid  a  debt  due  by  the  ances- 
tor, be  has  an  action  of  relief  agaiust  the  heir 
primarily  liable.  And  this  rule  will  apply, 
even  although  the  document  of  debt  subject 
all  the  heirs  of  the  debtor  inpayment,  "with- 
out the  benefit  of  diseassion,"  such  a  clause  being 
introduced  for  the  benefit  of  the  creditor,  ana 
nut  being  intended  to  injure  the  right  of  re- 
lief competent  to  the  one  order  of  heirs 
against  the  other ;  Bant.  B.  iii.  tit.  5,  §  70  ; 
£rsk.  B.  iii.  tit.  8,  §  53.  See  also,  as  to  this 
article,  Stair,  B.  iii.  tit.  6,  §  17,  et  »6q. ;  Jfore"* 
Note*,  p.  cccilvii. ;  Jurid.  Slylte,  vol.  ii.,  n.  22, 
2d  edit. ;  Sandfordon  Etitails,  p.  256  ;  Roefa 
Lect.  i.  74,  et  teq. ;  BeU't  Princ.  §  1935 ;  Men- 
lies'  Conveyancing.  Although  the  eiecntora 
or  next  of  kin  of  a  deceased  person,  as  being 
his  heirs  in  mchilibui,  are  primarily  liable  for 
all  his  moveable  debts,  yet  the  heir  in  heri- 
tage, when  required  to  pay  a  moveaUe  debt, 
is  not  entitled  to  insist  that  the  eieentors 
shall  be  previously  discuBsed.  The  heir  who 
pays  has  a  claimof  relief  against  the  executor; 
bnt  the  creditor  is  at  liberty  to  proceed  at 
once  against  the  heir  without  ditcutmn.  See 
Enk.  B.  iii.  tit.  9,  §  48.    See  also  Beir. 


DisfraiMihuiiii^ ;  signifies  the  depriving  a 
person  of  the  rights  and  privileges  of  a  ttw 
citizen  or  subject.     Tomlin^  Diet.  A.  t. 

Diq^radation,  Deposition,  or  Degradation; 
the  stripping  a  person  for  ever  of  a  dignity 
or  degree  of  honour,  and  taking  away  the 
title,  badge,  aud  privileges  thereof.    Etus.  Brit. 

Sidiabrntation ;  is  a  term  sometimes  used 
by  onr  older  law  authorities,  and  signifies  lbs 
corruption  of  blood  consequent  upon  a  con- 
viction for  treason.  See  Dirletonaad  Stmiart, 
h.  t.;  1  Home,  549.  See  Gomqriion  rf  Blood. 
Treason. 

Bishonour  of  a  Bill  To  disWnonr  a  bill 
is  to  refuse  to  accept  it  when  it  is  presented 


seq. ;  Belfs  Frinc.  §  340  ;  Belt's  lilust.  §  340  ; 
Thomson  on  Billi ;  Jurid.  Stylet,  2d  edit.,  vol. 
iii.  p.  491.     See  BiU  of  Exchange. 

InigiiaotiDa  of  itaxuhea.  The  Conrt  of 
Session,  as  commissioners  for  the  plantation 
of  kirks  and  the  valuation  of  teinds,  have  the 
power  of  disjoining  or  dividing  large  parishes, 
or  annexing  portions  of  one  parish  to  another, 
not  only  quoad  sacra,  hut  quMd  omnia ;  and  of 
erecting  new  churches,  provided  the  disjnnc- 
tion  or  annexation  is  made  with  consent  of 
three-fourths  of  the  heritors  in  the  parish, 
reckoning  the  votes,  not  by  the  number  of 
heritors,  but  by  their  valued  rent  within  the 
parish.    Ertk.  B.  i.  tit.  5,  j  21,  and  B.  ii.  tit. 
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10,§64;  fiaiufc.B.ii.til.8,H7-    See?am&.| 
Ann^ation. 

Duorderly  Home ;  a  house  of  ilL  fame,  | 
kept  for  the  resort  and  comnierce  of  lewd 
persona  of  both  sexes.  "  It  haa  not,  in  any 
late  instance,  been  thoaght  necessary  to  curb 
the  vice  of  iucontineace  by  the  public  example 
of  a  criminal  prosecntion.  It  is  not,  however, 
to  be  doubted,  that  the  keeping  of  an  open 
and  notorious  house  of  lewdness,  for  the  re- 
ception of  loose  and  dissolute  visitors,  is  of 
itself  such  an  offence  agunst  public  decency 
and  the  quiet  of  the  neighbourhood,  as  is 
punishable  at  common  law  (and  of  this  there 
are  daily  examples  in  the  burgh  courts),  with 
imprisonment  or  whipping,  or  banishment 
from  the  vicinity  to  which  the  scandal  or  dis- 
turbance has  been  given ;"  Hume,  vol.  i.  p. 
478 ;  2  Smnton's  Rep.  128,  236.  279.  See 
Fonticalioti,    Nuisance. 

Siqtara^ment  1  inequality  in  blood,  hi 
our,  dignity,  or  otherwise.  Under  the  ca- 
sualty of  marriage  in  ward-holding,  if  the 
superior  required  the  heir  to  make  an  un- 
snitable  or  disparaging  marri^e,  he  or  she 
might  legally  refuse.  The  disparity  might 
be  either  in  rank  or  in  years,  or  in  mental  or 
in  personal  accomplishments.  The  heir  was 
not  bound  to  accept  a  person  of  inferior  de- 
gree, or  who  was  much  senior  in  years,  or 
whose  mental  capacity  was  defective,  or  who 
was  "  lame  or  blind,  or  dumb  or  deaf,  or  de- 
fective or  redundant  in  any  member."  But 
mere  disparity  of  fortune  was  not  of  itself  a 
sufficient  justification  of  the  heir's  refusal. 
Stair,  B.  li.  tit.  4,  §  59 ;  Bant.  B.  ii.  tit.  4, 
5  59  ;  Skene  de  Verb.  %.  A.  (.  See  Avail  of 
Marriage.    Ward-holding. 

Sispeiuatioa,  Clause  of.  Where  heritable 
subjects  lay  locally  discontiguous,  or  where 
the  progresses  of  title-deeds  to  several  parcels 
of  laud  comprehended  in  one  Crown  charter, 
were  different,  a  clause  of  dispensation  was 
sometimes  inserted,  specifying  a  particular 
place  at  which  it  should  be  sufficient  to  take 
infeftment  for  the  whole  lands,  and  other 
subjects,  however  discontiguous  or  dissimilar, 
and  dispensing  with  any  other  symbols  than 
earth  and  stone.  The  Crown  alone  could 
competently  grant  such  a  dispensation.  More' 
Nolet  on  Stair,  p.  cxcii.  ;'Memiet'  Leet.     See 

As  by  the  act  8  and  9  Tict,  c.  35,  §  1, 
1845,  the  ceremony  of  infeltment  on  the 
lands  is  superseded,  a  clause  of  dispensation 
is  no  longer  necessary. 

Supo&ee ;  the  person  to  whom  a  disposi- 
tion is  granted.  For  lita  title  to  sue  and  de- 
fend, see  Shaw't  Digest,  p.  615,  §  104 
Bunter'*  Landlord  and  Tenant,  p.  429.  Sei 
/Hspotitidn. 

DupOSition.     In  its  general  acceptation,  a 
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disposition  is  an  unilateral  deed  of  dienation, 
by  which  a  right  to  property,  either  heritable 
or  moveable,  is  conveyed.  The  dispoution 
most  frequently  used  in  practice  is  that  by 
which  heritable  property  is  conveyed  to  a 
purchaser  ;  but  a  disposition  of  moveables  is 
also  a  well-known  deed  ;  and  where  a  person 
wishes  to  regulate  his  whole  succession,  heri- 
table aa  well  as  moveable,  he  may  do  so  by  a 
general  disposition  and  settlement. 

I.  Of  the  dispoiition  of  heritage.  The  modem 
disposition  is  a  deed  of  alienation,  by  which 
heritable  property  is  conveyed  to  a  purchaser, 
or  to  an  heir,  for  onerous  causes,  or  gratui- 
toualy.  The  disponer  or  maker  of  the  deed 
"  seUi  and  dispones,"  or,  where  the  deed  is 
gratuitoua,  "gives,  grants,  and  dispones,^'  the 
subject  of  the  deed  to  the  receiver,  who  is 
technically  called  the  disponee.  As  contra- 
distinguished from  a  charter,  a  disposition 
may  be  said  to  be  the  deed  by  which  the 
feudal  right  or  fee  constituted  by  the  charter, 
is  transmitted  to  a  purchaser  or  new  pro- 
prietor, a  distinction  to  which  Erskine  does 
not  appear  to  have  sufficiently  attended ;  see 
Ersk.  E.  ii.  tit.  3,  §  19  ;  BeU  on  Ae  Purchater's 
Titk,  p.  13.  See  also  Charter.  In  the  ordi- 
nary case,  the  disposition  contains  the  follow- 
ing clauses  : — 1st,  The  tiarfolive,  called  also 
the  inductive  clause,  containing  Uie  names  of 
the  disponer  and  disponee,  and  stating  the 
cause  of  granting  the  deed  ;  and,  where  it  is 
an  onerous  deed,  this  clause  usually  contains 
an  acknowledgment  of  the  receipt  of  the  price 
or  consideration,  and  a  discharge  of  it.  2d, 
The  dispositive  clause,  containing  words  of  de 
prasenti  conveyance,  the  destination  of  the 
subject  and  ita  description.  If  any  real  burden 
is  to  be  imposed,  or  if  the  right  is  to  be  other- 
wise qualified  by  any  conditions  or  limita- 
tions, they  must  he  inserted  in  this  clause. 
3d,  A  clause  obliging  the  disponer  to  infett 
the  disponee  by  two  manners  of  holding,  the 
one  de  se,  the  other  a  se  de  superiore  suo.  4tt, 
A  Proatraton/  of  resignaHen,  for  the  purpose 
of  enabling  the  disponee  to  complete  a  public 
right — i.e.,  to  become  the  vassal  of  the  die- 
poner's  superior.  5th,  A  clause  of  vforrandiee  ; 
the  warrandice,  where  the  deed  is  onerous, 
being  absolule,  6th,  An  attignatioit  to  the 
title-deeds  and  rents  of  the  subject,  with  a 
clause  of  absolute  warrandice  of  the  assigna- 
tion, in  so  &r  as  concerns  the  rente  and  profits. 
7th,  An  obligation  to  free  the  di^onee  tnta 
all  public  burdens  exigible  from  the  subject 
prior  to  the  term  of  his  entry.  Sth,  A  clause, 
bearing  that  the  disponer  has  delivered  the 
title^leeds  of  the  subject  to  the  disponee. 
9th,  The  ordinary  clause  of  registration,  both 
for  preservation  and  execution.  lOlh,  A  pro- 
ceptofsatine,  for  enabling  the  disponee  to  ob- 
tain infeftment  under  the  deed.    Tlie  precupt 
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is  whai  Is  termed  inde/imtt — 1.«.,  it  is  a  pre- 
tept  which  may  be  the  warrant  for  an  inteft- 
tneot,  to  he  faolden^M  of  the  diaponer,  or  of 
an  iofenment  which  may  be  afterward  ren- 
dered pMie  by  a  charter  of  coDfirmation  from 
the  disponee'B  superior.  Lastiy,  The  deed  is 
aathenticated  by  a  testing  clause  in  the  usual 
form. 

The  clauses  formerly  in  use  are  shortened 
by  the  act  10  and  11  Vict.,  c.  48,  1847.  and 
aome  are  dispensed  with  by  the  Titles  to  Land 
Act,  21  and  22  Vict.  c.  76, 1858.  See  the 
irticles  It^eflvunt,  Invettiiure,  and  Sasine. 

The  history  of  the  changes  which  have 
been  made  in  tbe  form  of  the  disposition  is 
well  deserving  of  the  attention  of  conrey- 
toeen,  not  only  as  exhibiting  tbe  practical 
application  of  some  of  tbe  most  important 
principles  of  feudal  law,  but  because  an  ac- 
quaintance with  those  changes  will  afford  the 
best  security  against  tbe  dangers  arising  from 
an  nnskilful  use  of  the  warrants  contained  in 
the  modern  deed.  The  limits  of  the  present 
work,  however,  admit  of  no  more  than  ashort 
explanation  of  the  manner  in  which  the  dis- 
piwee  may,  in  virtue  of  the  disposition,  pro- 
ceed to  complete  a  feudal  title  to  the  subject, 
to  which  the  mere  disposition,  not  followed 
by  that  procedure,  never  confers  more  than  a 
fenond  right.  Ill,  The  usual  course  is,  for 
the  disponee  to  take  infeftment,  in  virtue  of 
the  indefinite  precept  of  saaine,  which  infeft- 
ment  completes  a  feudal  title  in  his  person, 
by  vesting  him  with  a  bate  right,  under  which 
he  becomes  vassal  to  the  disponer.  When  be 
wishes  to  render  his  right  pvhUc,  he  may  do 
so  at  once,  by  obtaining  from  the  disponer's 
superior  a  charter  of  confirmation  of  the  base 
infeflment.  This  confirmation  operates  re- 
trwipectively  ;  and  the  right  is  held  to  have 
been  a  public  one  from  the  date  of  the  dis- 
pooee's  infeftment.  Zd,  But  although  this 
is  the  most  ordinary  method  of  completing  a 
public  right  nnder  the  disposition,  the  dis- 
pooee  may  follow  a  different  course,  and  com- 
plete hb  title  by  resignation.  The  procura- 
tory  of  resignation  contained  in  the  disposi- 
tion, is  of  the  nature  of  a  mandate  by  the 
disponer,  authorizing  his  mandatories  (whose 
Dames  are  always  left  blank)  to  make  a  resig- 
nation of  the  subject  of  the  disposition  into 
the  bands  of  the  superior  in  favorem  (as  it  is 
called)  of  the  disponee — i.e.,  in  order  that 
the  superior  may  sanction  the  substitution  of 
tbe  disponee  for  the  disponer,  as  his  vassal. 
The  superior  having,  in  point  of  form,  got 
back  the  subject,  grants  to  the  disponee  a 
charter  of  resignation,  as  it  is  termed,  cou- 
tainmg  a  precept  of  sasine  for  infefting  him 
in  tbe  subject  formerly  held  by  the  disponer, 
and  an  infeftment  on  this  charter  completes 
the  disponee'a  title.     The  superior,  in  case  of 
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refusal,  may  he  compelled  to  complete  the 
dispnnee's  title  in  either  form.  See  Charga 
againtt  Superi&rt.  3d,  If,  however,  the  dis- 
pionee  means  to  complete  his  title  by  resigna- 
tion, he  must  take  care  not  to  ttkke  infeft- 
ment on  the  precept  of  sasine  in  the  disposi- 
tion ;  for  where  a  disponee  first  takes  infeft- 
ment on  the  precept,  and  then,  having  ob- 
tained  no  charter  of  confirmation,  resigns 
upon  the  procuratory,  the  superior's  charter 
of  resignation,  and  the  disponee'a  infeftment 
following  on  it,  will  carry  nothing  hut  the 
superiority  of  tlie  sub-vassalage  which  the 
disponee  has  created  by  his  base  infeitmeut 
unconfirmed.  The  consequence  of  this  is,  that 
the  disponee  being  vested  with  the  dominium 
directum  and  the  diminium  vtile  of  the  subject-, 
by  different  titles,  must,  in  the  twofold  ca- 
pacity  of  superior  and  vassal  to  himself,  resign 
ad  remanentiam  in  his  own  hands,  in  order  to 
consolidate  the  property  and  the  mid-supe- 
riority. See  Bell  on  Title,  p.  ],  et  ttq.,  and 
p.  230,  el  sefl. ;  Rou't  Led.  vol.  ii.  p.  215,  tt 
seq.  See  also,  Gonfirmation.  Resignation.  Base 
Right.     Public  Right.    Ctmsolidalim. 

With  regard  to  dispositions  of  property 
held  by  burgee  tenure,  a  precept  of  sasine  is 
seldom  inserted  in  the  disposition  to  a  bnrgaKe 
subject.  The  title  of  the  disponee  is  always 
completed  by  resignation  ;  the  evidence  of  the 
resignation  by  tbe  disponer,  and  of  the  infeft- 
ment of  the  disponee  under  the  warrant  of 
the  magistrates,  Iwing  contained  in  one  deed, 
called  an  Instrument  of  resignation  and  taaine. 
The  magistrates,  in  sanctioning  these  trans- 
missions, act  merely  as  commissioners  for  the 
Sovereign,  who  is  tbe  immediate  superior  of 
every  vassal  who  holds  by  burgage  tenure. 
See  BeWs  Princ.  §  818,  et  teg. ;  Illust.  ib. ; 
Jurid.  Sii/kt,  vol.  i. ;  Mmiiet'  Led.  See  also 
Burgage  Holding. 

The  magistrates  of  a  royal  burgh  are 
entited  to  feu  out  burgage  property  held  by 
them  for  behoof  of  the  burgh.  See  Ertkine,  B. 
ii.  t.  iv.  §§8and9,  andfff^sifimn-Pnicftab. 
There  seems,  therefore,  no  reason  for  holding 
that  a  burgage  vassal  may  not  grant  a  feu  to 
be  held  of  himself,  he  remaining  a  crown  vas- 
sal, and  liable  in  the  prestations  incident  to  a 
burgage  tenure.    See  case  of  Bennet,  M.  6695. 

II.  Dispotition  of  moveaUet.  A  disposition 
of  moveables  is  a  deed  by  which  the  disponer 
conveys  his  moveable  estate,  either  partially 
or  per  avertiQnem,io  the  disponee.  Sometimes 
the  disposition  bearsreference  to  an  inventory, 
as  containing  a  more  particular  enumeration 
of  the  efl'ects  conveyed.  Power  is  given  to 
the  disponee  to  assume  possession  of  the  sub- 
jects,— the  warrandice  is  usnally  from  fact 
and  deed  only, — and  the  deed  is  closed  by  a 
clause  of  registration,  for  preservation  and 
tor  execution,  and  by  the  ordinary  testing 
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cUnse.  The  proper  way  of  completing  the 
Uisponee'B  title  is,  by  actusl  delivery  of  the 
moveable  subjects  conveyed ;  but  ad  attempt 
is  Bometimea  made  to  accomplish  the  same 
purpose  by  what  is  called  an  Inttmmeitt  of 
posiessiofi :  that  is,  a  notarial  instrument, 
bearing  that  the  disponer,  in  the  presence  of 
a  notary-public  and  witnesses,  delivered  cor- 
poral possession  of  the  moveables  to  the  dis- 
pooee.  Where,  however,  the  disponer  retains 
possession,  this  method  of  transferring  the 
property  is  not  to  he  relied  on ;  for  it  will  not 
he  effectual  against  creditors  wlio  may  have 
trusted  to  the  disponee's  apparent  ownership. 
See  BelVt  Com.  i.  252  ;  Jurid.  Slr/Us,  ii.  239  ; 
Mentie*'  Lect.  See  also  Possasion.  Delivm/. 
Attigitation.  As  to  the  transference  of  ships, 
see  Ships.    Vendition. 

Ill,  Ditpotition  and  sdUenent.  This  is  the 
name  nsnally  given  to  a  deed,  by  which  a 
person  provides  for  the  general  dispoeal  of  his 

Sroperty,  heritable  and  moveahte,  after  his 
eath.  When  the  testator's  directions  are 
not  numerous,  and  admitof  speedy  execution, 
the  most  convenient  form  of  the  deed  is  that 
of  a  direct  conveyance  to  the  parties  meant 
to  bo  benefited,  under  such  burdens  or  con- 
ditions as  he  may  clioose  to  impose.  It  gene- 
rally happenit,  however,  that  the  object  can 
be  more  beneficially  attained  by  a  tnut  dispo- 
sHion  and  settknient; — i.e.,  a  conveyance  to 
tiusteea  with  certain  powers,  and  subject  to 
certain  (Urectinns,  as  to  the  interim  and  final 
disposal  of  the  property,— a  form  which,  being 
more  comprehensive  in  effect,  and  better 
adapted  for  contingencies,  is  advisable  where- 
ever  the  details  of  management  are  nume- 
rous or  complicated,  and  the  operations  under 
the  deed  likely  to  be  protracted.  The  techni- 
cal clauses  of  the  disposition  and  settlement 
are, — a  special  conveyance  of  the  heritable 
property,  belonging  at  the  time  to  the  grantor, 
and  a  general  conveyance  of  all  other  heri- 
tage of  which  he  may  die  possessed ; — in  virtue 
of  which  general  conveyance,  an  adjudication 
may,  if  necessary,  be  led  against  his  heir-at- 
law  ;  a  conveyance  in  similar  terms  of  the 
grantor's  moveables,  which  it  is  more  expedi- 
ent to  make  special ;  the  necessary  obliga- 
tions and  warrants  for  completing  the  titles 
of  the  disponecs  ;  the  appointinent  of  execu- 
tors ;  a  reservation  of  the  Rranter's  liferent ; 
and  a  clause  dispeosiug  with  delivery.  The 
directions  in  the  deed,  and  the  powers  given 
to  the  trustees  (when  a  trust  is  the  form 
ailopted),  must  depend  on  circumstances.  Re- 
ference, however,  may  be  made  to  the  form 
of  a  trust  disposition  and  settlement,  in  the 
Juridical  Sli/les  (vol,  ii.  p.  442,  2d  edit,),  as 
being  by  far  the  most  comprehensive,  effective, 
and  accurate  form  of  tliat  deed  which  is  to  be 
found  exemplified  in  any  book  of  styles.  Seii't 
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Prine.  {  1691,  «1  leq.;  IUmL  ih.  3m  aUo 
Settkment.     Tnut. 

Diepoiitioii  ia  Samuity.  See  HmbAle 
Seeunlies. 

Oiipodtive  Claiue ;  is  the  clause  of  convey- 
ance in  any  deed,  by  which  property,  whether 
heritable  or  moveable,  is  transferred,  either 
absolutely  or  in  security,  inter  vivos,  or  mortis 
citusa.  In  this  clause,  the  subject  of  the  con- 
veyance is  precisely  described,  with  all  the 
burdens,  conditions, or  limitationSjUnder  which 
it  is  Kiven.  The  purpose  of  the  grant  is  also 
mentioned;  the  grantee  must  be  distinctly 
named  and  described ;  and,  where  the  deed 
contains  a  destination,  it  is  in  this  clause  that 
it  is  inserted.  All  the  other  clauses  of  the 
deed  are  merely  auxiliary,  or  subservient  to 
the  dispositive  clause,  to  which  they  are  in- 
tended to  give  effect.  More'i  Notts  to  Stair, 
p.  civiii. ;  Bells  Princ.  §  760 ;  ItituL  ib. ; 
Ross's  Led.  ii.  157,  233, 287,  344, 3S0.  See 
Charier.    Di^sition.    Entail. 

Diarationaie ;  from  the  French  word  Dit- 
rentr,  to  fight  in  single  combat.   Skene,  k.  t. 

Diuasisa;  a  French  word  signifying  dis- 
possession, ejection,  or  spuilaie.    Skene,  k.  t, 

Diasenten ;  persons  who  dissent  from  the 
doctrines  of  the  Established  Church.  In 
Scotland  the  established  religion  is  Presby- 
terian ;  and  the  term  dtfsenUr,  in  ila  most 
extensive  signification,  may  be  applied  to  all 
who  do  not  conform  themselves  to  that  sys- 
tem of  religious  doctrine  and  worship.  The 
numerous  statutes  of  the  Scotch  Farliameni 
directed  against  nonconformity,  were  repealed 
after  the  Kevolution  of  1668,  by  1690,  c.  5, 
and  T690, c27, and  havenot  since  been  revived. 
See  also  9  and- 10  Vict.,  c  59  ;  Same,  i.  575, 
et  seq. ;  More't  Notes  to  Stair,  pp.  Ixxv,  said 
ciii.  See  Nonconformity.  Papist.  Bptaco- 
paiiaa.    Test. 

Dissolution ;  a  looaing  of  that  wbicb  was 
formerly  bound,  used  in  contradiatinction  to 
annexation.    Sk^ne,  A.  t. 

Distress  ;  is  a  torm  in  English  law,  signi- 
fying the  seizing  of  the  moveable  effecta  be- 
longing to  a  debtor,  and  either  retaining 
them  in  security,  or  selling  them  in  payment 
of  the  debt,  as  the  case  may  be.  It  appears 
that  a  distress  was  formerly  regarded  as  a 
a  mere  hrevi  manu  taking  of  the  effects  by  the 
creditor,  in  security  or  pledge  for  the  debt  or 
damage — a  practice  which  still  prevails  in 
the  case  of  the  distraining  cattle  found  tree- 
passing.  But  from  the  utility  of  distresses  as 
a  method  of  recovering  payment  of  debt,  they 
have  in  England  been  subjected  to  several 
legislative  regulations,  which  have  consider- 
ably altered  their  original  character ;  and 
they  are  now  treated  by  English  authorities 
under  eiffht  distinct  classes.  See  Blacktione't 
Com.;  Tomlins'  Did.  h.   t.;  Wkarton's   Let. 
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1.  (. ;  ud  Bwm,  voet  DMrtsB.  Thli  t«nn 
tka  appemn  to  hare  been  knoirn  to  our 
indMit  law,  and  is  nientioned  by  aome  of  onr 
HUtoritias  as  similar  in  effect  to  pomdma; 
SUir,  B.  ir.  tit.  47,  j  24.  Itseems,  however, 
te  hare  differed  from  that  diligence,  in  go  far 
M  poindiog,  properly  bo  called,  is  a  diligence 
vhieh  can  be  used  only  in  txeeution,  and  by 
jadieial  aathority,  irhereas  dittreti  might 
hare  been  nsed  in  teairify,  and  even  with- 
eat  the  intervention  of  a  court.  The  right 
vhitli  a  proprietor  in  Scotland  has  to  seice 
km'  asMit,  and  retain  cattle  found  tres- 
psMing  on  his  property,  until  satisfaction  be 
aade  to  him  for  the  injury  done,  and  the 
landlord's  right  of  hypothec,  seem  to  be  toi- 
tigM  of  the  ancient  dtstress.  See  Rasi't  Led, 
Td.  i.  p.  365.  See  also  Poinding.  Hypothec. 
Sereru  British  statutes,  which  are  in  force 
ii  Scotland,  anthorise  eiecution  by  dittrat 
aod  ui*  ander  warrant  of  justices  of  die  peace. 
This  Is  pariiicularly  the  case  as  to  some  of  the 
nreone  statntes.  Power  is  conferred  on  the 
jortieei  to  grant  warrant  for  distraining  the 
•fleets,  aod  for  selling  them,  if  the  penalty, 
and  the  eipensea  attendmg  the  distress,  be  not 
paid  within  a  certain  limited  time;  and, 
where  money  is  ordered  to  be  levied  in  this 
way,  and  sufficient  effects  are  not  found  within 
the  jurisdiction  of  the  judge  who  grants  the 
■arrant,  the  person  to  whom  the  execution 
ef  it  is  entrusted,  may  get  it  indorsed  by  any 
other  jnitiee  within  whoee  jurisdiction  the 
tAets  belonging  to  the  debtor  can  be  fouud, 
ntheoathof  one  witaess,  that  a  sufficiency  of 
(Sects  were  not  to  be  found  within  the  juris- 
dietioo  of  the  original  grantor  of  the  warrant. 
The  oath  most  be  indorsed  on  the  warrant ;  and 
Uie  Justice  indorser  is  not  answerable  for 
snj  irregularity  which  may  have  been  com- 
Bitted  in  obtaining  the  original  warrant;  27 
6w.  //.,  c  20.  Effects  seiEod  under  distress 
cannet  be  used  bythe  eeizer  :  cows,  however, 
nay  be  milked,  as  that  is  necessary  for  their 
prsMTvation.  The  officer  levying  a  penalty 
by  distress  is  not  entitled  to  break  open  doors 
or  lockfast  places,  unless  the  penalty,  or  part 
•fit,  be  given  to  the  Sovereign.  Things  in 
which  a  person  has  not  a  valuable  property, 
aodaaimtda^a  noturce,  cannot  he  distrained. 
Nor  can  thHigs  sent  to  a  public  place  of  trade, 
ss  a  horse  in  a  smithy,  or  the  effects  of  a 
traveller  in  an  inn,  be  distrained  for  debts 
dee  bythe  person  on  whose  premises  they  are. 
Neither  can  any  Gxtare  be  taken.  The  tools 
and  instrameots  of  a  man's  trade,  the  beasts 
in  his  plough,  &c,,  cannot  be  distrained,  un- 
less the  distress  be  by  wav  of  execution  under 
a  partieuW  statute,  xtiaj  of  the  statutes 
also  contain  directions  as  to  the  manner  in 
which  the  distress  is  to  be  levied  under  them. 
ApwulNy  baa  been  held  illegal  which  pro- 
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;  ceeded  on  the  decree  of  justices  of  the  peace* 
under  the  excise  statutes  ordering  diitreu ; 
King'*  AdvoeaU  against  For^n,  20th  Feb. 
1811,  Fac.  CeU.  App.  No.  1.  See  also  on 
this  subject,  Bukh.  Jwiiei  of  Peace,  B.  i.  c.  8  ; 
Tattt  Jiutia  of  Peace,  p.  87  ;  Stair,  B.  ii.  tit. 
3,  §  46,  and  B.  Iv.  tit.  23,  §  1 ;  Sunltt'g  Land- 
lord and  Tenant,  vol.  ii.  p.  339 :  Eou't  LtO. 
i.389. 

Diitricta.  For  the  more  convenient  ad- 
ministration of  justice,  the  sheriffiHlBpute  of 
the  larger  counties  of  Scotland  are  in  the 
practice  of  appointing  sabstitutes,  whose  de- 
legated jurisdiction  cannot  be  exercised  be- 
yond the  limits  of  their  particular  district. 
In  the  same  manner  the  justices  of  the  peace 
are  in  the  practice  of  subdividing  extensive 
counties  into  districts,  in  each  of  which  they 
hold  sessions  chiefly  for  the  dispatch  of  the 
business  within  the  district.  But  the  jnri^ 
diction  of  each  justice  remains  entire  over  the 
whole  county,  and  the  justices  of  one  district 
may  hold  their  court  and  may  act  in  another. 
The  subdivision  clerks  and  flteals  are  ap- 

Sointed  by  the  olerk  of  the  peace,  and  by  the 
seal  fbr  the  county;  and,  in  case  of  the  ab- 
sence of  either  of  those  offleers,  the  justices 
may  appoint  a  clerk  and  Sscal  for  the  particTr-> 
lar  occasion.  The  Small  Debt  Aula,  Licensing 
Acts,  and  Road  Statutes,  anthorise  a  subdivi- 
sion of  counties,  for  the  purposes  of  these  acta. 
Taifi  Juttiee  of  Peace,  p.  89  and  357 ;  Barclays 
Law  of  the  Road,  pa»tim;  1  Butchiton't  Jutk  66. 
&6oaiKSherif-Couttt.  JusUctt  of  Peace.  SndU 
Debt  Courtt.     Road  AcU. 

Dittay ;  is  a  technical  term  in  criminal  law, 
signifying  the  matter  of  charge,  or  ground  of 
indictment,  against  a  person  accused  of  a 
crime.  The  manner  of  taking  up  diltai/,  as  it 
was  termed,  or  obtaining  information  and  pre- 
sentments  of  crime  in  order  to  trial,  has  un- 
dergone various  changes.  See  as  te  the  me- 
thods formerly  adopted,  Skene  de  Verb.  Sy- 
voce  Iter,  and  ffumt,  vol  ii.  p.  23,  et  itq,;  and, 
as  to  the  present  practice,  see  in  this  Dio- 
tionary  the  articles  Cnminal  Proiecution,  Qir- 
atit  Court.     Porteovt  RoU, 

Dividend.  In  bankruptcy  the  share  of  any 
inadequate  fund,  apportioned  according  to  the 
amount  of  the  debt  for  wliich  a  creditor  is 
ranked  upon  the  estate,  is  called  a  dividend. 
SiTisible  Fund ;  ia  a  fund  set  apart  or 
prepared  for  distribution  amongst  several 
claimants.  The  term  is  usually  applied  to 
the  fund  for  division  amongst  the  creditors  of 
a  bankrupt.  The  divisible  fund,  in  a  mer- 
cantile sequestration,  consists  of  the  whole 
estate  and  effects  belonging  to  the  bankrupt 
at  the  date  of  the  sequestration,  or  the  pro- 
duce thereof,  after  paying  all  charges.  It 
ioeludes  all  payments  made  by  the  tnnkrnpt 
to  any  of  his  creditors  after  the  date  of  the 
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first  deliverance,  together  with  alt  alieaatioiu 
iu  Becurit;  of  prior  debts  made  after  the  se- 
quentrstion,  or  reducible  under  the  statutes 
1696,  c.  5,  or  1621,  c.  18,  or  aa  frauds  at 
comraoQ  law.  G'he  fund  also  inuludea  bank 
inlerest  for  money  belonging  to  the  estate 
dupoBited,  in  terms  of  the  statute,  or  the  penal 
interest  of  20  p«r  cent,  due  where  such  deposit 
has  not  been  made.  The  deductions  from  the 
fund  coDsist  of  the  enpensa  of  management, 
wages  or  payments  to  servants,  workmen, 
eairiers,  and  others  engaged  in  pi-eeerving  or 
realising  the  estate ;  the  expense  of  litigation, 
wUether  belonging  properly  to  the  estate,  or 
found  due  to  those  against  whom  litigation 
has  been  carried  on ;  the  allowance  or  com- 
mission to  the  trustee ;  and  the  allowance  to 
the  bankrupt,  where  such  an  allowance  has 
been  made  in  terms  of  the  statute.  See  BeWt 
Com.  ii.  421,  el  seq. 

BiTiBlon,  Bohnne  of ;  is  a  state  or  cast 
showing  the  amount  of  a  divisible  fund,  and 
apportioning  it  amongst  the  different  claim- 
ants according  to  the  legal  order  of  ranking. 
The  scheme  of  division  in  a  process  of  rank- 
ing and  sale  is  made  up  agreeably  to  the 
rights  fixed  by  the  decree  of  ranking.  It  is 
then  lodged  in  process,  to  be  examined  by  the 
parties  interested,  aud  objected  to  if  they  see 
cause.  Thereafter  it  is  approved  of  by  the 
Jjurd  Ordinary,  with  such  altorations  ae  the 
diBciiasiou  may  have  led  to.  A  decree  of  divi- 
sion, in  terms  of  the  scheme,  ie  then  pro- 
nounced, on  which,  as  on  any  otiier  decree, 
diligence  may  follow  ;  see  Bell's  Cam.  ii.  268, 
cleeq.  Aee  ilso  Judicial  Sale.  By  the  bankrupt 
statute,  19  and  20  Vict.,  c.  79,  1856,  §  125, 
el  seq.,  the  ti-usteo  is  diiected  to  make  up  and 
exhibit  to  the  commissioners  a  state  of  the 
bankrupt's  estate  immediately  on  the  expira- 
tion of  four  months  from  the  date  of  seques- 
tration, and  complete  a  list  of  the  creditors 
entitled  to  draw  a  dividend,  Sec.  This  list  is 
hold  to  be  the  trustee's  decision  on  tlio  claims 
made  by  the  creditors.  The  decision,  hi 
ever,  is  subject  to  the  review  of  the  Court,  on 
the  complaint  of  any  creditor  who  Is  dissatis- 
fied with  it. 

SivlBlOB,  Benefit  of.  See  Benejkiam  Divi- 
tioitis. 

Divinon,  Brieve  of    See  Briaie  of  Divi- 

IHTium  of  Common^.    See  Commontii. 

Sivotce.  Marriage  may  be  dissolved  either 
hy  the  death  of  eitJier  of  the  parties,  or  by 
divorce.  Divorce  is  a  judicial  dissolution  of 
the  conjugal  society,  while  both  the  parties 
are  alive,  the  effect  uf  which  is,  to  leave  tbem 
at  liberty  to  intermarry  with  others.  By  the 
law  of  Scotland  a  divorce  may  tie  obtained  on 
the  gi-ouml  either  of  adultery  or  of  wilful  de- 
sertion; but  ueilhor  of  tlK'stgruuntls  Jisiwivvjj 
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tiage  ipso  jure;  and  if  n'eitlier  part/ 
institutes  a  process  of  divorce,  the  marriage 
subsists,  notwithstanding  the  adultery  or  de- 
sertion. In  the  case  of  adultery,  if  the  in-* 
jured  parly  continue  the  matrimomal. con- 
after  knowledge  of  the  adultery,  that 
is  held  to  he  an  irrevocable  forgiveness  of  th« 
offence ;  and  an  act  of  adultery  so  overlooked, 
cannot  afterwards  he  the  foundation  of  a  pro- 
cess for  divorce.  (See  Adultery.  Remiuio 
InjuTia:)  When  the  divorce  proceeds  on  wil- 
ful desertion,  the  act  1573,  c.  55,  reqnirei 
that  the  offending  party  shall,  maliciously 
and  without  just  cause,  have  abandoned  the 
conjugal  society  for  four  years  together ;  and 
if,  afier  such  desertion,  he  or  she  disregards 
the  admonition  of  the  church  to  adhere,  a 
decree  of  divorce  may  be  pronounced.  (See 
DetartioK.)  The  action  of  divorce  formerly 
proceeded  before  the  commissaries  of  Bdin- 
burgh ;  but  by  I  Will.  IV.  c.  69,  which  abo- 
lished the  commissary-court,  it  is  enacted,  that 
actions  of  divorce  shall  be  competent  before 
the  Court  of  Session  only.  {&w  Committaria.) 
In  every  such  action,  whether  founded  ou 
adultery  or  on  desertion, the  pursuermast  make 
oath  that  the  action  is  not  collusive.  But, 
after  decree  of  divorce  has  been  pronoUDCedj 
an  action  of  reduction  of  the  decree,  on  the 
ground  of  collusion,  seems  not  to  be  compe> 
tent,  to  the  effect  of  reviving  the  marriage^ 
although  the  action  may  be  insisted  in,  so  for 
as  to  protect  creditors  against  any  fraudulent 
device  for  defeating  their  rights,  by  means  ai 
a  divorce  ;  Ersk.  B.  i.  tit.  6,  §  46.  The  legal 
effect  of  divorce  on  the  ground  of  desertion  ig« 
that  the  offending  party  loses  the  tocher  and 
the  dmationes  propta-  nuptias;  1573,  c  55; 
that  is,  the  offending  husband  is  bound  to  re- 
store the  tocher,  and  to  pay  or  implement  to 
the  wife  all  her  provisions,  legal  or  conven- 
tioaat  i  and  the  offending  wife  forfeits  her 
tocher,  and  all  that  would  have  come  to  her* 
had  the  marriage  been  dissolved  by  the  pre- 
decease of  the  husband  ;  and  our  authoritioi 
concur  in  holding,  that  the  penalties  fixed  hy 
the  statute  1573  extend,  hy  aoali^,  to  Uie 
offending  party  in  a  divorce  for  adultery.  It 
has  been  decided,  however,  that  the  offending 
husband,  where  the  divorce  is  for  adultery,  is 
not  bound  to  restore  the  tocher;  Jnttiee,  13th 
Jan.  1761,  Mot.  p.  334.  This  decision  is  said 
by  Erskine  to  have  been  pronounced  in  defer- 
ence to  an  uniform  train  of  old  decisions;  but, 
on  investigation,  it  rather  appears  that  the 
course  of  decisions  had  fixed  an  opposite  rule ; 
see  Erdc.  B.  i.  tit.  «,  §  48  ;  Ivory's  Rofe,  177. 
Bankton  (B.  i.  tit.  5,  §  128)  holds  recrimina- 
tion to  he  a  good  defence  against  divorce  for 
adultery.  The  contrary  doctrine,  however,  is 
now  settled  in  the  law  of  Scotland.  Bnt  al- 
though recriiuinatiuu  cannot  be  pleaded  as  a 
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defeoM  in  1»r  of  the  diTorce,  yet,  as  tie 
matnal  gailt  may  affect  the  patrimonial  in* 
terests  of  the  parties,  it  may  be  sttted  in  a 
coaiit«r-actioD ;  Jardine,  9th  March  1787. 
Jfor.  p.  33d  ;  Loekhart,  7th  Dec.  1799,  Mor. 
App.  voce  Adultery,  Xo.  1.  Lenoeiniitm,  ho»- 
ever, — that  is,  the  husband'a  participation  in 
tfae  profits  of  his  wife's  prostitution,  or  even 
the  hnsbanil's  connivance  in  her  guilt,  without 
participating  in  the  gain, — is  a  good  liefence 
to  the  wife  against  an  action  of  divorce  on  the 
gronnd  of  adultery;  M'Kentie,  28lh  Feb.  1745, 
Jfw.  p.  333 ;  Bant.  B.  i.  tit.  6,  §  130.  See 
B«ritninatiim.  Remittio  Injurice.  Lenocinivm. 
The  act  1600,  c  20,  declares  marriages  con- 
tracted beLireen  the  adulterer  and  the  person 
irith  whom  he  or  she  is  declared,  by  the  sen- 
tence  of  divorce,  to  have  committed  the  crime, 
to  be  nnll  and  unlawfol,  and  the  issue  of  the 
marriages  to  be  incapable  of  succeeding  to 
their  parents.  This  statute,  however,  has  not 
the  effect  of  bastardizing  such  issue  ;  Ersk.  B. 
i.  tit.  5,  §  51.  See  Baitard.  AduUery.  The 
right  to  institute  an  action  of  divorce  is  per- 
sonal to  the  hnshand  or  the  wife  ;  and  if,  after 
the  action  has  been  raised,  either  party  die 
before  the  decree  of  divorce  is  final,  it  has 
been  argued,  that  the  natural  dissolution  of 
the  marriage  by  death  supersedes  and  defini- 
tively  cloees  all  inchoate  proceedings  for  dis- 
solving it  on  any  other  ground ;  the  natural 
disBoIntion  being  the  first  efTectual  one,  and 
that  which  b  to  regulate  all  questions  as  to 
the  patrimouial  rights  or  itaiw  of  the  sur- 
rivor.  The  question,  how  far  litiscontestation 
ID  such  an  action  renders  it  transmissible  to 
repreaentativee,  was  argued,  but  not  decided, 
in  Campbell  and  others  against  Macallister, 
1821,  First  Division,  not  reported.  See,  on 
the  subject  of  this  article.  Stair,  B.  i.  tit.  4,  § 
7,  tt  teq. ;  More't  Notes,  p.  ivi.  xxvii. ;  Bani. 
B.  i.  tit.  6,  S  126 ;  Sr»k.  B.  i.  tit.  6,  §  43,  et 
leq. ;  BeWi  rrinc.  §  1531,  ei  teq. ;  1622,  tl  teq. ; 
lUiat.  ib.  Frater  on  Domeetie  Relations;  Lo- 
tttun'f  {^tttisf.  iVoc.  96,«f«ej.,and  Fergnsson't 
Beporti  on  Divorce  Caies,  paisim. ;  See  also,  in 
this  Dictionary,  the  articles  Marriage.  De- 
tfTtion.  lAtiieonlestation.  Domicile.  Adhertnce. 
Adullay.  Commitsariet.  As  to  impotence, 
considered  as  a  ground  of  nullity  of  marriage, 
see  Inpottruy. 

Dock  WorruLts.  The  bonding  warehouses 
in  London,  mentioned  in  the  stat.  43  <>oo. 
III.,  c.  132,  are  those  of  the  London  and 
West  India  Dock  Companies;  and  when  goods 
are  wareboosed  in  those  docks,  they  are  en- 
tered in  the  name  of  the  importer,  and  a  cer- 
tificate  given  to  the  owner  as  a  voucher. 
These  certificates  are  called  dock  viarranU. 
When  a  transfer  is  made,  the  certificate  is 
indorsed,  with  an  order  to  deliver  the  geodi 
to  tho  purchaser ;  and  a  corresponding  entry 
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._  the  warehouse  books,  made  by  the  clerk, 
completes  the  transference.  The  certificates 
or  warrants  are  transferable  from  hand  to 
hand  by  a  delivery  order,  in  a  prescribed 
form,  which  is  printed  on  the  certificate  with 
blanks ;  and  the  courts  in  England  have  re- 
cognised this  as  a  legitimate  mode  of  trans- 
ferring the  property  of  the  goods.  In  Scot- 
land the  system  is  not  yet  so  perfect,  but  the 
same  object  is  attained  by  delivery  orders, 
with  indorsed  transfers,  and  corresponding 
entries  in  the  warehouse  books.  Unless 
intiuiatioD  is  made  to  the  keeper  of  the 
warehouse  the  property  is  not  transferred ; 
Melrote  v.  Haxtit,  Feb.  4,  1850,  12  D.  665- 
SeeBe/P*  Com.  i.  192,  et  teq. ;  BO^t  Prine. 
§  1306;  Brown  on  SaU,  p.  460.  See  also 
Delivery. 

Dog*.  Dogs  are  so  far  the  objects  of  law, 
that,  by  the  acts  1475,  c  60,  and  1621,  c  32, 
the  stealing  of  hounds  (as  they  are  called  in 
the  statutes)  is  punishable  by  fine.  Sir  Oeorge 
Mackenzie  observps,  upon  the  former  of  those 
statutes,  that  it  is  clear  "  that  stealing  of 
dogs,ltawks,  and  the  like,  is  not  to  be  punished 
as  theft,  but  only  by  a  fine  or  penalty  of  ten 
pounds ;  and,  in  effect,  this  is  not  eontrectatio 
rei  alienx,  lucri  fadendi  causa — these  beasts 
being  rather  useful  for  sport  than  gain,"  But 
he  seems  to  think  that  the  stealing  of  a  dog 
from  a  dog-merchant  may  be  punished  as 
i}ie^;  Observations onUiC Statute,  f. 19.  Bank- 
ton  holds  that  it  is  not  felony,  bat  that  the 
offender  may  be  subjected  to  an  action  for 
damages ;  B.  i.  tit.  3,  §  9.  See  also  ifunx,  i, 
82  and  124.  In  England,  by  the  statute  10 
Geo.  III.,  c.  18,  the  stealing  of  dogs  is  punish- 
able by  fine  or  imprisonment.  It  appears  to 
be  settled,  that  the  owner  of  a  vicious  dog  is 
liable  for  the  injuries  done  by  the  animal  to 
persons  whom  it  may  attack.  The  owner  of 
a  dog  in  tfae  practice  of  destroying  or  worry- 
ing sheep,  will  also  be  answerable  for  the 
loss ;  and  in  the  inferior  courts  the  owner, 
besides  being  held  liable  to  repair  the  injury 
to  the  private  party,  is  sometimes  fined,  and 
the  dog  ordered  to  be  killed.  In  order  to 
subject  the  owner  in  damages,  his  previous 
knowledge  of  the  vicious  or  bad  habits  of  the 
dog  must  be  proved.  Stair  holds  such  pre- 
vious knowledge  to  be  necessary  to  found 
the  claim;  and  it  was  so  decided  by  the 
House  of  Lords  reversing  the  judgment  of 
the  Court  of  Session,  in  the  case  of  Fleming 
V.  Orr,  April  3,  1853,  I  Maegueen.  See 
Damage*.  The  power  of  mt^strates  to  order 
dogs  into  confinement,  under  pain  of  their 
being  destroyed,  where  hydrophobia  is  pre- 
valent or  apprehended,  is  sometimes  conferred 
by  police  statutes ;  but  it  seems  also  to  fall 
within  the  general  commission  of  justices  of 
the  peace,  as  well  as  the  common  law  jurid- 
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diction  of  the  judge  ordinary.  Id  like  maimer, 
it  r&ther  mbius  to  be  lawful  to  kill  a  dog 
found  in  tbe  act  of  worrying  sheep,  although, 
in  one  case  where  two  dogs  had  been  shot, 
and  where  the  defender  alleged  that  he  was 
justified,  because,  at  the  time  the  dogs  were 
shot,  they  were  on  his  property,  and  in  the 
neighbourhood  of  a  valuable  flock  of  cheep, 
he  was  subjected  in  damages  to  the  owner  of 
the  dogs,  on  the  ground  that  he  had  failed  to 
justify  the  shooting  of  the  dogs;  Oranl  v. 
Barelai/  Ailardyce,  8th  Jan.  1830,  5  Mvr. 
130,  and  English  cases  there  cited.  Dogs  are 
specially  mentioned  in  the  statute  against 
cruelty  to  animals;  13  Viet.,  c.  92;  and 
penalties  for  certain  offences — e.p.,  suffering 
a  rabid  dog  to  go  at  large,  tic. — are  imposed 
by  the  zeneral  Police  Acts  for  the  towns  in 
Scot]and;13ai«dl4r(rf.,o.33.  SeeZtamayM. 
Jtutice  of  Peace. 

Dole ;  is  the  cormpt,  malicious,  or  erii  in- 
tention which  is  essential  to  the  guilt  of  a 
crime.    See  Crime. 

Solu  KalTU ;  is  craft,  guile,  or  machina- 
tion, employed  for  the  purpose  of  deception  or 
circumrention.  This  term  is  used,  in  the 
Roman  law,  in  contradistinction  to  dolus 
bon*tt,  which  signifies  that  degree  of  allowable 
dexterity,  by  which  a  person  may  advance  his 
own  interests;  such,  for  example,  as  to  make 
the  best  bargain  he  can  in  sale,  or  to  use 
stratagems  in  war,  or  devices  for  bis  defence 
against  fraud  or  violence.  By  the  law  of 
Scotland,  dolus  mains  is  a  ground  for  reducing 
any  deed,  obligation,  or  transaction  in  which 
it  occnra.  Stair,  B.  1.  tit.  9,  S  9;  More's  Notes, 
p.  lix.;  Bank.  B.  i.tit.  10,  f  62;  Ersk.  B.  iv. 
tit.  1,  §  27.  See  also  Fraud.  CiTCumvcnlion. 
Deceit. 

DOBtesday  Book;  is  an  ancient  record 
made  in  the  reign  of  William  the  Conqueror, 
and  now  remaining  in  the  Exchequer  in  Eng- 
land, fair  and  legible.  It  consists  of  two 
volumes,  and  contains  a  survey  of  all  the  lands 
in  England,  except  the  counties  of  Northum- 
berlnnd,  Cumberland,  Westmoreland,  Dur- 
ham, and  part  of  Lancusbire.  A  transcript 
of  the  Domesday  Book  has  been  made,  and 
printed  and  published.  There  are  other 
books  posterior  in  date  to  the  Domesday 
Book  of  William  the  Conqueror,  which  are 
also  called  Domesday  Books,  and  preserved  in 
Exchequer.     See  fomlins'  Diet.  h.  t. 

Donucdle;  the  place  where  a  person  has 
his  home  or  fixed  abode.  Moveable  property 
is  held  in  law  to  follow  the  person  of  the 
owner,  and  on  his  decease  must  be  distributed 
according  to  the  law  of  the  country  in  which 
he  was  domiciled  at  the  time  of  his  death,  and 
not  according  to  the  law  of  the  country  in 
which  the  property  is  situated.  But  although 
the  rule  of  moveable  sncceasioD  is  the  lex  do-  \ 
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mieilii,  the  mode  in  which  the  snbjeeta  are  to 
be  taken  up  and  vested  in  the  successor,  ii 
regulated  by  the  Ux  rei  sitte.  Thns,  in  MUi- 
gan  (4  S.  432),  a  lady  domiciled  in  Scotland, 
having  died  possessed  of  funds  in  England, 
and  being  succeeded  by  her  children  resident 
in  this  country,  who  died  without  baring  ex- 
pade  confirmation,  it  was  held  that  the  fnnda 
were  vested  in  them,  ipso  jure,  according  to 
the  law  of  England.  Where  a  company  ha* 
a  domicile  in  more  than  one  country.the  pro- 
ceedings in  bankruptcy  in  any  one  of  the  do- 
miciles of  the  company  comprehend  the  whole 
personal  estate  of  the  entire  oonoem.  By  the 
law  of  Scotland,  the  residence  of  a  party 
within  the  territory  of  a  judge  for  forty  days 
preceding  the  citation,  establishes  a  domicile, 
to  the  effect  of  rendering  the  citation,  under 
the  precept  of  that  judge,  effectual,  and  that 
even  although  the  forty  days'  residence  bu 
been  in  an  inn  or  hired  apartment.  But  a 
temporary  reeidenee  of  this  kind  will  not  con- 
stitute a  domicile  to  warrant  denuneiation  on 
letters  of  homing,  or  the  publication  of  letters 
of  inhibition  at  the  head  burgh  of  such  resi- 
dence, or  the  confirmation  of  a  testament  be- 
fore the  oommissary  of  that  district ;  in  all 
of  which  cases  regard  must  be  had  to  the  prin- 
cipal domicile  or  place  where  the  party  re- 
sides with  his  family,  or  has  his  permanent 
home;  Paterson,  20th  Nov.  1672,  Mor.  p. 
3724  ;  Bani.  B.  iv.  tit.  6,  §  fi ;  Ersk.  B.  iil. 
tit.  9,  §  29.  See  also  Denunciation.  Co*fir- 
maOoti.  Inhibition.  Where  the  party  pos- 
sesses two  houses  within  different  jurisdictionB, 
either  of  which  is  entitled  to  the  appellation 
of  his  domicile,  he  may  be  cited  within  either 
the  one  or  the  other  jurisdiction.  If  a  person 
have  no  fixed  domicile,  as  may  happen  in  the 
case  of  a  soldier  or  a  travelling  merchuit,  a 
personal  citation  will  snbjecthim  tothejaris- 
dictioD  of  the  judge  within  whose  jurisdiction 
he  is  BO  cited.  Where  a  person,  not  having 
a  dwelling-house  in  Scotland  occupied  by  his 
family  and  servants,  has  left  his  usual  place 
of  residence,  and  has  been  absent  ther^rom 
for  forty  days,  without  leaving  notice  where 
he  is  to  be  found,  in  Scotlrad,  be  is  to  be 
held  as  absent  from  Scotland,  and  charged,  or 
cited,  accordingly;  6  Oeo.  IV.,  c.  120,  §  53. 
The  Act  of  Sederunt,  14th  Dec.  1805,  con- 
tained a  similar  provision  ;  and  declared  that, 
within  the  forty  days,  a  citation  or  charge, 
left  at  the  late  dwelling-place  of  the  party, 
should  be  effectual,  unless  the  party  was  per- 
sonally found  prior  to  the  execution,  or  shonld 
have  taken  up  some  other  known  and  fixed 
residence  in  Scotland.  It  has  been  doubted, 
however,  whether  the  Act  of  Sederunt  would 
be  applicable  to  a  citation,  even  within  tbo 
forty  days,  where  the  party  cited,  and  hia 
family,  had    unequivocally  left  ikm   Uto 
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dwalling-plKe  before  the  oit>tion  was  given — 
t^.,  wbere  Another  family  had  taken  possee- 
(ion  of  the  house.  As  tfaia  Act  of  Sederunt 
nUted  to  the  bftnkmpt  statute,  S3  Qeo.  III., 
e.74,  and  was  not  renewed  after  the  expira- 
tioD  of  that  HUtut«,  doubU  have  been  enter- 
tained how  far  the  role  laid  down  in  it  is 
to  be  held  as  now  in  force ;  unleu,  as  has 
been  thought,  the  Act  of  Sederunt  can  be 
taken  as  a  declaration  of  the  common  law 
npoD  the  point.  See  Morels  edition  o/Ertkiu^t 
Frincipkt,  p.  16,  nvk  7  ;  Bell's  Com.  vol.  ii.  p. 
170,  d  ieq.  in  notes,  5tb  edit.  See  farther  on 
the  eobject  of  this  article,  Ersk.  B.  i.  tit.  2, 
{16;  Imnys  edit.  noUt,  19, 20,  and  21 ;  Stair, 
B.  ii.  tit.  2,  g  17 ;  iii.  tit.  8,  §  61 ;  Bdi's  Com. 
ii.  681,  a  tM. ;  Befft  Frinc  g  1861 ;  Shand'i 


Pne,;  Jvrid.  StgUt,  3d  ediL  vol.  iii.  p.  5  ; 
&>m'i  Led.  i.  492.  See  also  Citation.  Jim's- 
Hetiim,     FoniM  wnpetau. 


In  connection  with  the  subject  of  domicile, 
NTeral  important  decisions  in  questions  of 
liatui  hare  been  recently  pronounced.  Thus, 
in  one  case,  a  Scotchman  by  birth,  possessed 
of  landed  property  iu  Scotland,  had,  while 
domiciled  in  England,  a  son  born  to  him  of 
so  illicit  intercourse  with  an  Englishwoman, 
whon  he  subsequently  married  in  Scotland. 
TheCourt  of  Session  held  the  son  legitimated 
by  the  subsequent  intermarriage  of  his  pa- 
rsQls,  to  the  effect  of  entitling  him  to  succeed 
te  his  father's  property  in  Scotland.  But 
that  judgment  was  reversed  in  the  House  of 
Lonls,  it  being  held  that  tho  father  was  do- 
mieilsd  in  England  at  the  dat«  of  the  mar- 
riage, which  took  place  in  Scotland  ;  Rose  v. 
Rm,  15th  May  1827,  5  S.  and  D.  (i05  ; 
ante  ^Lordt,  16th  July  1830,  4  W.  and  S. 
269.  In  a  more  recent  case,  a  Scotchman 
had  a  daughter  bom  to  him  in  England  by 
an  illicit  connection  with  an  Englishwoman, 
whom  he  sniwequently  married  in  England. 
The  question  there  was,  whether,  at  the  date 
of  the  birth  of  the  child,  and  of  the  subw- 

Sint  marriage,  the  father  had  acquired  an 
glish  domicile  ;  and  the  Court  of  Session, 
by  the  narrowest  possible  majority  of  the 
vbok  thirteen  judges,  holding  that  he  had 
lest  his  Scotch  domicile,  and  adopting  the 
pnneiple  of  the  judgment  of  the  House  of 
Iiorda  in  Rott  v.  Rott,  decided  that  there  was 
no  legitimation  per  tuhiequens  nuktrimoniuta  ; 
Jfenw  V.  Jfuwrc,  16th  Nov.  1837,  16  S.  18. 
This  judgment,  however,  was  reversed  by  the 
Hense  of  Lords,  on  the  ground  that  the  father 
bad  not  lost  his  Scotch  domicile ;  1  Reb.  492. 
Id  another  case,  a  Scotchman  and  a  Scotch- 
wraian  contracted,  in  Scotland,  an  intimacy, 
in  conaequence  of  which  issue  was  afterwards 
bom  in  England,  whither  the  father,  followed 
by  Ua  woman,  went  on  military  service,  and 
vbere,  after  his  regiment  waa  disbanded,  he 


eontinned  to  reside  for  a  period  of  yeara. 
There  it  was  held, — one  jaage  alone  of  the 
thirteen  dissenting, — that  a  subsequent  mar* 
TJage  contracted  with  this  woman,  in  Eng- 
land, legitimated  the  issue  to  the  effect  of  en- 
tilling  them  to  take  Scotch  heritage,  under 
an  entail,  as  lawful  heirs-male  of  the  body ; 
Maedowail  v.  Lady  Di^imtit,  16th  Nor. 
1837,  16  S.  6.  This  judgment  was  affirmed 
in  the  House  of  Lords;  1  Rob,  49fi.  The 
general  rule,  deducible  from  another  recent 
case,  is,  that  the  domicile  of  the  husband  is 
the  domicile  of  the  wife.  In  the  case  in 
which  that  rule  was  settled,  a  domiciled 
Scotchman  had  brought  an  action  of  divorce 
against  his  wife,  who  was  actually  resident 
abroad,  on  the  ground  of  adultery  committed 
abroad  ;  and  there  the  House  of  Lords  held, 
affirming  the  judgment  of  the  Court  of  Ses- 
sion,— l.Thatthe  domicile  ofthe  husband  was 
the  domicile  of  the  wife ;  and  that  the  action 
was  competently  eiecuted  in  the  Scotch  courts, 
a  previous  contract  of  separation  between  the 
parties  being  held  revocable,  and  virtually 
revoked,  by  the  execution  of  the  summons  of 
divorce;  2.  That  the  wife  was  sufficiently 
cited  by  an  edictal  citation  and  personal  no- 
tice, without  leaving  a  copy  of  the  summons 
(dv  her  at  her  husband's  dwelling-place  in 
Scotland ;  and,  3.  That  the  marriage,  al- 
though contracted  in  England,  according  to 
the  rites  of  the  English  Church,  and  there- 
fore indissoluble  by  the  courts  of  that  country, 
might  he  dissolved  by  the  Scotch  courts  on 
the  ground  of  adultery  committed  abroad; 
WarreniitT  v.  Warrender,  28th  June  and  6th 
July  1834,  12  S.  847  and  885;  Hmtse  of 
Lords,  27th  Aug.  1835;  2  S.  an<i  ML.  154. 
But  the  rule  that  the  domicile  of  the  husband 
Is  that  of  the  wife,  does  not  hold  where  the 
husband,  a  foreigner,  has  come  to  Scotland, 
and  resided  there  for  forty  days,  merely  with  a 
view  of  constiinting  a  domicile,  and  of  making 
his  wife,  whose  actual  domicile  is  abroad, 
subject  to  the  jurisdiction  of  the  Scottish 
courts  for  adultery  committed  abroad ;  Rin- 
gtr,  16th  Jan.  1840,2  C.p.  307.  Residence  for 
forty  days  still,  however,  was  held  to  confer 
jurisdiction  iu  an  action  of  divorce  by  a  bus- 
band  against  a  wife,  where  Scotland  was  the 
foTum  oTiginis  of  both  parties,  the  loaig  eon- 
iToctits  and  the  locui  delkli ;  Forrester,  16th 
July  1844,  6  D.  1356.  In  an  undefended 
case,  where  a  Scotchman,  after  contracting 
a  marriage  in  Scotland  with  a  Scotchwoman, 
had  committed  adultery  in  Scotland,  and 
had  afterwards  gone  abroad,  leaving  his  wife 
and  a  child  in  Scotland,  without  letting 
her  know  whither  he  had  gone,  it  was  held 
by  the  Conrt,  on  considering  an  ex  parte  ar- 
gument, which  the  Lord  Ordinary  had  or- 
dered on  the  point,  that  the  absent  husband 
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vAs  competently  cited  in  an  action  of  dirorco 
at  the  instance  of  the  wife  by  an  edictal  ci- 
tation ;  and  that  although  the  husband  had 
been  absent  from  Scotland  for  upwards  <tf  ten 
years  prior  to  the  raising  of  the  action,  yet 
the  jurisdiction  of  the  Court  in  such  a  suit  at 
the  instance  of  the  wife  was  not  excluded ; 
Buchanan  v.  Downie,  I8th  Nov.  1837,  Fae. 
GoU.,  and  authorities  there  died.  See  Legiti- 
mation. 

DominaDt  Tenement ;  is  t)ie  name  given 
to  the  tenement  or  subject  in  favour  of  which 
a  servitude  exists  or  is  constituted.  The  te- 
Demenl  over  which  the  servitude  extends  is 
denominated  the  servient  tenement.  More's 
Nota  to  Stair,  p.  ccxxxi. ;  MPs  Prine.  §  980, 
et  teg.     See  Servitade. 

TinmiTiinin  Sirecttun  and  SomiuiniB 
Utile.  In  the  language  of  the  feudal  law, 
the  interest  vested  in  the  superior  is  called 
the  dominivm  directum,  or  superiority,  as  being 
the  higher  or  paramount  right.  The  vaasaPa 
interest,  as  contradistinguished  from  the  su- 
periority, is  termed  the  dominium  utile,  or  the 
property,  as  comprehending  the  more  profit- 
able and  useful  enjoyment  of  the  subject  and 
its  fruits.  Uuch  controversy  has  prevailed 
amongst  feudalists  as  to  the  philosophical 
correctness  of  those  terms ;  but  practically 
there  exists  no  doubt  as  to  their  import. 
See  Stair,  B.  ii.  tit.  3,  §  7  ;  Bank.  B.  ii.  tit. 
3,  §  2 ;  Ertk.  B.  ii.  tit,  3,  §  10  ;  Bdl's  Com. 
vol.  i.  p.  670,  5th  edit. ;  Bell's  Princ.  §  676, 
et  seq.;  Ross's  Ltd.  vol.  ii.  p.  H7,  et  seq. 
With  regard  to  the  nature  and  extent  of  tlie 
respective  rights  of  the  superior  and  the  vas- 
sal, see  Superioritif.  Vassal.  Fmdal  Si/slem. 
Property, 

DominOB  litit;  is  the  person  to  whom  a 
suit  belongs,  who  derives  the  beneSt  of  a  fa- 
vourable, and  is  liable  to  the  effects  of  an  ad- 
verse, judgment.  One  may  be  dominus  litis 
although  his  name  be  not  in  the  suit  as  either 
pursuer  or  defender.  Thus,  a  father  was 
subjected  in  the  expenses  of  a  process  which 
had  been  awarded  against  his  son,  in  respect 
that,  although  not  himself  the  party,  he  had 
undertaken  to  defend  his  son,  and  had  not 
allowed  him  a  sufficient  aliment;  Stevens, 
21  st  Nov.  1823,  2  5.  507.  And  in  Corgan, 
Fob.  8, 1828,  6  S.  506,  one  who  got  another 
to  present  a  bill  of  suspension  in  his  own 
name,  was  found  liable  ia  expenses,  as  being 
the  verus  dominus  litis.     See  Mandattirff. 

Sonntary.  A  donatary  is  the  donee  or 
receiver  of  a  gift  or  donation.  In  practice, 
the  term  is  applied  exclusively  to  the  person 
to  whom  the  Crown  makes  a  gift,  as  of  es- 
cheat, ultimus  hceret,  or  the  like.  Huntefs 
Landlord  and  Tenant;  Ross's  Led.  i.  208. 
See  Escheat.     Gift. 

Donation;   ia  the  free  gift  of  anything 
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which  the  giver  lies  under  no  antecedent 
legal  obligation  to  bestow — &  definition  which 
comprehends  rerauneratory  gifts,  because  they 
cannot  be  enforced  by  law,  although  in  some 
respects  they  differ  from  pure  donations.  The 
law  recogoises  several  kinds  of  donation  ;  as, 
— (1.)  Pure  donations.  (2.)  Donations  mortis 
causa.  (3.)  Donatiom  inter  virvm  et  uxorem. 
(4.)  Donatioas  propter  nuplias. 

1.  Pure  dotMtions  proceed  from  the  mere 
liberality  of  the  giver.  Where  the  subject 
of  the  gift  either  cannot  be,  or  is  not  meant 
to  be,  immediately  delivered,  the  proper  evi- 
dence of  the  donation  is  a  written  deed, — a 
solemnity  which  is  of  course  indispensable  in 
the  case  of  a  donation  of  heritage, — and  the 
warrandice  implied  is  said  by  our  institu- 
tional writers  to  be  warrandice  from  future 
facts  and  deeds  only  of  the  donor;  although 
a  contrary  opinion  is  maintained  in  the  An- 
notations  on  Starr,  published  some  years  ago, 
and  ascribed  to  Lord  Elchies.  See  Annota- 
tions, p.  136.  Acceptance  by  the  donee  is 
not  required  to  complete  the  donation.  The 
Roman  law  allowed  ben^eium  eompetentice  to 
every  one  who  had  laid  himself  under  a  gra- 
tuitous obligation  ;  that  is,  he  was  allowed 
to  retain  as  much  as  was  necessary  for  his 
own  subsistence,  if,  before  fulfilling  the  obli- 
gation, he  was  reduced  to  indigence.  Bat 
tlie  law  of  Scotland  does  not  recognise  tbis 
doctrine,  except  in  the  case  of  donations  or 
provisions  by  fathers  and  grandfathers  to 
their  children  or  grandchildren.  (See  Bme- 
Jicium  CompetentitE.)  Another  implied  condi- 
tion of  a  donation  by  the  Roman  law  was, 
tliat  where  one  who  had  no  children  made  a 
gift  of  the  whole,  or  the  greater  part,  of  his 
estate,  the  donation  became  void  if  the  donor 
afterwards  came  to  have  children  ;  the  pre- 
sumption of  the  law  being,  that  had  he  ex- 
pected children  of  his  own  he  would  have 
preferred  them  to  any  other  person.  As  to 
the  extent  to  which  this  doctrine  has  been 
adopted  in  the  law  of  Scotland,  see  Condition, 
si  sine  liberis  decesserit.  Donations,  even  when 
completed  by  delivery,  were,  hy  the  Roman 
law,  revocable  on  account  of  ingratitude  on 
the  part  of  the  donee  ;  and  if  the  same  doc- 
trine prevail  in  the  law  of  Scotland,  it  is  a 
ground  of  revocation,  which,  following  the 
principle  of  the  Roman  law,  must  be  personal 
to  the  donor,  and  not  descendible  to  his  heirs ; 
for  the  presumption  ia,  that  if  the  donor  has 
died  without  revoking  the  donatioa,  he  has 
forgiven  the  injury  ;  Stair,  B.  i.  tit.  8,  §  2  ; 
Ersk.  B.  iii.  tit.  3,  5^88,  rf  seq.;  Bank.  B.  i. 
tit.  9,  §  1,  et  seq.  Remuneratory  donations 
differ  from  pure  donations  so  far,  that  they 
cannot  be  revoked ;  because,  although  the 
donor  was  under  no  legal  obligation  to  make 
the  gift,  yet  he  was  bound  in  gratitade  to  do 
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■0 — t  eoDiideration  wbiob  girea  to  such  a 
doaatioD  the  character  or  the  discharge  of  a 
debt ;  and  hence,  without  an  eipresB  poffer 
DrreroeatioD,  a  donation  of  this  kind  is  irre- 
Tocable;  EnL  ib.  §  91.  No  deed  is  pre- 
nined  in  law  to  be  a  donation,  if  it  admit  of 
toother  eonstmetion  ;  for  one  is  never  pre- 
lumed  to  do  that  which  ie  to  be  attended  with 
Ion  initea4  of  gain  to  hintGelf,  uulew  there 
be  facts  and  circoinstaQcei  in  his  conduct 
vhich  leave  so  doubt  as  to  bis  intention  to 
make  a  gift  I»  dubte,  the  law  holds  the 
trauactioQ  to  be  oaerous.  Thus,  a  debtor  is 
not  prenimed  to  make  a  gift  to  his  creditor 
while  his  debt  remaina  unpaid.  But  aliment 
■upplied,  without  an  agreement  for  board,  to 
a  person  of  full  age,  and  capable  of  cod- 
trutine,  is  presumed  to  have  been  given 
UHw  dmahdi,  unless  the  entertainer  he  one 
«ho  makes  a  livelihood  by  the  board  of 
itraogers.  Aliment;  however,  given  to  mi- 
Bon,  and  others  incapable  of  contracting,  is 
Dot  accounted  a  donation,  unless  the  minor 
hu  a  father  or  curators,  with  whom  a  cou- 
kiet  for  his  maintenance  might  have  been 
made,  or  whero,  from  the  near  relationship 
of  the  alimeuter,  there  is  room  for  the  pre- 
tnmption  that  the  aliment  was  given  ex  pit- 
taU;  Gait.  19tb  Jan.  1830, 8  S.  md  D.  332, 
and  atuOumtiet  Otere  cited.  Where  the  minor 
hai  a  separate  estate,  it  is  held  that  even  his 
father  has  a  claim  for  the  eipense  of  ali- 
uwDting  him;  and  the  same  rule  seems  to 
spplj,  with  greater  force,  to  the  case  where 
snch  a  minor  has  been  alimented  by  a  more 
distant  relation,  or  by  a  stranger.  An  eldest 
ion  who  is  debtor  to  his  brothers  and  sisters 
for  their  provisions,  and  who  has  maintained 
them  in  his  family,  is  not  held  to  have  done 
K  gratnitoosly,  but  will  t«  entitled  to  a  rea- 
■onable  allowance  for  their  board  ;  see  Stair, 
B.  i.  tit.  8,  §  2 ;  Bank.  B.  i.  tit.  9,  §  20  j 
&»t.  B.  iii.  tit.  3,  5  92.  See  also  Dtbitor 
•m  fTOaumitw  donare. 

2.  Dmiations  mortis  causa.  A  donation  nor- 
lu  oiKM  is  a  deed  whereby  one,  in  contem- 
ptatJoD  of  death,  gives  anything  to  another, 
fx  grauU  a  right  in  favour,  revocable  at  the 
granter'a  pleasure.  The  characteristic  of  such 
donations  is,  that  the  donor  prefers  the  donee 
to  his  heir,  but  prefers  himself  to  both ;  and 
nth  rights  not  being  effectual  during  the 
granter's  life,  bis  creditors  are  preferable  to 
the  grantee.  But  where  they  become  good 
by  the  granter's  death,  they  will  receive  effect 
^inst  his  heir  or  eiecutor,  in  the  same  man- 
ntr  as  other  deedsdeliveredattbedate.  But 
unless  conceived  in  favour  of  the  grantee  and 
hii  beirs,  they  become  void  if  be  predecease 
the  graoter;  Boiton,  13th  Feb.  1781,  Mor. 
^  B099.  Donations  are  rather  presumed  to 
b«  ^notute  ttaui  foertit  tavta ;  hence,  although 
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made  in  contemplation  of  death,  yet,  if  they 
be  irrevocable  and  delivered,  they  are  held 
to  be  simple  gitls.  Thus,  a  gratuitous  bond 
payable  at  the  granter's  death,  delivered  and 
irrevocable,  is  not  a  donation  tuorlia  amsa,  but 
an  absolute  right ;  Bank.  fi.  i.  tit.  9,  §  18,  et 
ieq.  By  the  Roman  law,  when  a  gift  itas 
made  in  contemplation  of  death,  the  subject 
was  understood  to  be  given  to  the  donee,  under 
the  implied  condition  that  it  was  to  be  re- 
turned to  the  donor,  either  on  his  revocation, 
or  on  the  predecease  of  the  donee.  This  sort  of 
donation  mortit  cauta  is  unknown  in  the  law 
of  Scotland.  That  which  most  resembles  it 
is  a  gratuitous  bond  or  assignation,  revocable 
by  the  grauter,  and  to  take  effect  at  his 
death.  Such  bonds  being  of  the  nature  of 
legacies,  the  grantee  will  be  postponed  to  the 
onerous  creditors  of  the  graoter  ;  at  the  same 
time,  in  a  question  with  legatees,  such  a  bond 
will  constitute  a  debt,  and  will  therefore  bo 
preferable  to  proper  legacies.  A  disposition 
of  heritage,  mortis  causa — that  is,  a  disposi- 
tion made  tnfuttu  mortit,  and  on  the  recital  of 
the  granter's  desire  to  settle  all  disputes  in 
regard  to  his  succession,  after  bis  decease — is 
not  necessarily  a  deathbed  deed ;  for,  if  it 
dispone  the  heritage  by  words  of  de  pratenti 
conveyance,  although  it  contain  a  reservation 
of  the  granter's  liferent,  and  a  clause  dispens- 
ing with  delivery,  and  remain  undelivered, 
yet,  if  it  be  otherwise  a  formal  and  regular 
deed,  it  will  receive  fitll  effect,  unless  it  can 
be  set  aside  on  the  ground  that  the  granter 
was  actually  on  deathbed  at  the  time  of  its 
execution.  No  deed,  even  although  gratui- 
tous, is  revocable  after  delivery,  if  a  power  of 
revocation  be  not  reserved.  Krsk.  B.  iii.  tit. 
3,  §  91 ;  BeU's  lUwt.  §  1691  ;  Thcmon  on 
BiUt,  18  ;  Kames'  Ejuity,  177  ;  Jurid.  Stj/Ut, 
2d  edit.,  vol.  ii.  p.  429.  See  also  Legacy. 
Ditpotilion  and  Settlement.      Deathbed.     De- 

3,  Donations  inter  vinm  «i  vxorem.  All 
deeds  importing  donations,  whether  granted 
by  the  husband  to  the  wife,  or  by  the  wife 
to  the  husband,  during  the  subsistence  of  the 
marriage,  are  revocable  by  the  donor  at  any 
time  during  his  or  her  life — ve  conjvges  mutuo 
amore  te  tpolimt.  Although  the  deed  should 
be  granted  nominally,  or  in  trust  to  another, 
yet  if  in  effect  it  convey  a  right  gratuitously 
from  one  spouse  to  the  other,  it  is  subject  to 
revocation  ;  plus  enim  volet  qnod  agitur,  guam 
qaod  limulale  concipitvr.  See  Jardine  T.  Cvr- 
rie,  June  17,  1830,8  S.  939.  Butmutualre- 
muneratory  grants  between  the  spouses  are 
not  revocable,  where  there  is  any  reasonable 

froportion  between  the  two ;  Hepburn,  6th 
une  1814;  Howe  of  Lords,  Dow,  ii.  342. 
Neither  are  poiitnuptial  grants,  made  in  con- 
sequence of  a  natural  obligation,  revocable. 
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Thus,  where  there  lias  been  no  uiteDuptial 
eoDtract  of  marriage,  the  husband  may  pro- 
vide for  his  ^ife,  in  the  eveat  of  her  survir- 
aace ;  and,  in  bo  far  as  the  provision  is  rational, 
and  suitable  to  his  circumstances  at  the  time, 
it  irill  be  effectual.  It  ffill  be  revocable, 
however,  guoad  aceessum.  The  same  rule 
would  probably  be  applied  to  the  case  of  a 
similar  provtsioo  by  the  wife,  in  favour  of  the 
husband.  But  where  there  has  been  an  ante- 
nuptial contract,  all  postnuptial  deeds  in- 
creasing or  diminishing  the  provision  in  the 
former  contract,  are  revocable,  in  so  far  as 
they  do  not  proceed  on  onerous  considerations. 
All  voluntary  contracts  of  separation,  by 
which  the  wife  is  provided  with  an  alimentary 
allowauce,  were  reprobated  by  our  older  law, 
as  being  contrary  to  the  adherence  implied  in 
marriage  ;  but,  according  to  more  recent 
authorities,  the  provisions  made  in  such  con- 
'  tracts  are  effectual  as  to  the  time  past,  all- 
though  revocable  at  any  time  by  either  the 
husband  or  the  wife  ;  ErsSc.  B.  i,  tit.  6,  §  29, 
et  seq. ;  Ivori/'g  edition,  notei  161  to  166>  See 
Marriage.  Donations  inttr  vtrum  et  vxorem 
may  be  revoked  by  the  donor,  not  only  in  ex- 
press terms,  but  also  tacitly  by  a  subsequent 
conveyance  of  the  subject  of  the  donation 
to  another,  or  even  by  the  subsequent  con- 
traction of  debt.  Where  the  donation  is  con- 
stituted by  writing,  it  ought  to  be  revoked 
also  by  writing ;  and  such  revocations  may 
be  signed  etiam  in  articulo  mortit,  and  without 
the  knowledge  of  the  other  spouse.  Revoca- 
tion is  not  presumed  from  a  posterior  generoJ 
disposition  \>j  the  donor,  in  favour  of  a 
stranger;  for  the  general  clause  in  such  a 
dispositioB  does  not  inclnde  any  right  of  which 
the  grant«r  has  previously  divested  himself; 
ffandsnide,  7th  Feb.  1699,  Mor.  p.  11349. 
In  like  manner,  the  mere  contraction  of  debt 
raises  no  presumption  of  revocation.  Poste- 
rior creditors,  indeed,  when  the  donor  has  no 
separate  fund  for  their  payment,  may  found 
□pon  the  faculty  of  revocation  competent  to 
their  debtor,  which  the  law  will  transfer  to 
them,  if  he  do  not  revoke  voluntarily ;  but 
his  representatives,  where  there  is  no  insoU 
Tsncy,  cannot  found  upon  posterior  contrac- 
tions as  a  tacit  revocation.  Although  a  dona- 
tion  between  husband  and  wife  is  valid,  if  not 
revoked,  yet  the  donee,  who  holds  it  under 
the  tacit  condition  that  it  may  be  revoked, 
cannot  alienate  or  burden  the  subject  of  the 
donation,  to  the  prejudice  of  the  donor's  right 
of  revocation,  which  it  has  been  stated  wilt 
operate  even  against  the  donee's  creditors  or 
singular  snccessors,— r«iolulo  enimjure  dantis, 
raolvilorjus  aeciptentii.  Bnt  if  the  donor  die 
without  revoking,  his  or  her  representative 
cannot  revoke,  and  the  rightof  the  donee  be- 
comes  absolutA,— «wr^  clantit  donatio  confir- 
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mater.  .Stat'r,  B.  i.  tit.  4,  §  18 ;  Bank.  B.  i. 
tit.  5, 1  96  ;  Ersk.  B.  i.  tiL  6,  §  29,  «(  se;.  ; 
Beli'g  Prine.  §  161G,  et  seq. ;  lUvitt.  ib.;  Jurid. 
Styles,  2d  edit.  vol.  ii.  p.  233  ;  Kama'  Equity, 
108. 

4.  DonatioM  propter  nnptias.  IntheRomui 
law,  donalioiiea  propter  nupttas  are  described  as 
that  sum  or  subject,  given  by  the  husband  in 
security  as  the  dos  or  tocher,  which  he  was 
bonnd  to  restore  to  the  wife  on  the  dissolution 
of  the  marriage  ;  and  as  the  dm  returned  to 
the  wife,  so  the  donatio  propter  nv^iat  re- 
tunted  to  the  husband ;  iieutdos  ad  mutierem, 
sie  et  donatio  propter  nuptial  Tedit  ad  vtrvm. 
The  law  of  Scotland  differs  essentially  from 
the  Roman  law  on  this  subject ;  but  when  do- 
nations propter  nuptitu  are  mentioned  by  our 
authorities,  they  must  be  understood  to  mean 
the  provisions  granted  by  the  husband  to  the 
wife,  in  consideration  of  the  tocher,  given  by 
her  or  her  friends;  Balfout'e  iVac.  p.  101; 
Bani.  B.  i.  tit.  5,  §  6  ;  Ertk.  B.  i.  tit.  6,  §  «. 
See  Contract  of  Marriage. 

Doom;  a  judicial  sentence;  in  which  sense 
the  term  was  used  in  the  more  ancient  law  of 
Scotland,  both  as  to  civil  and  criminal  causes. 
The  falsing  of  dooms  was  an  expression  for- 
merly used  to  signify  protesting  against  the 
sentence,  and  taking  an  appeal  to  a  higher 
tribunal.  In  the  case  of  a  capital  conviction 
in  the  Court  of  Justiciary,  the  doom  or  sen- 
tence was  in  use  to  be  pronounced  by  the  pub- 
lic executioner,  or  doomtteraa  he  was  called — 
a  barbarous  practice,  which  was  abolished  by 
Act  of  Adjourn^,  l€tb  March  1773,  and  tii9 
sentence  ordained  to  be  prononnced  in  future 
by  the  presiding  judge.  Hume,  ii.  472 ;  abo 
p.  3,  et  teq. ;  Erde.  B.  iv.  tit  2,  §  39.  See 
Fdiing  of  Doom. 

Doomaday  Book.    See  Domttday  Book. 

Doomiter.  The  public  executioner  ww 
formerly  called  the  doomster  or  dempster,  in 
consequence  of  the  practice  mentioned  in  the 
preceding  article. 

Door,  Chalking  o£  Soo  CkaOcmg  of  Doer ; 
and  in  addition  to  the  authorities  there  cited, 
see  Stair,  B.  ii.  tit.  9,  §  40  ;  Ersk.  B.  ii.  tit. 
6,  §47;  5anA.  B.  ii.  tit.9,  §52. 

Doors,  Letters  of  Open.     See  0pm  Doon. 

Doqnet  The  word  doqnet  is  an  old  Eng- 
lish term,  signifying  a  brief  or  summary  of  a 
large  writing ;  and  all  attestations  or  de- 
clarations annexed  to  written  instruments  ve 
called  doquets,  particularly  when  done  by 
notaries.  The  notarial  doqnet  is  the  most 
ancient  example  of  fixed  style  in  Eun^  ;  and 
it  was  formerly  common  to  all  solemn  iostm- 
menle.  In  Scotland,  however,  it  was  almost 
exclusively  appropriated  to  the  instrnment  of 
sosine.  It  consisted  of  a  Latin  attestation, 
holograph  of  the  notary,  annexed  to  the  no- 
tarial inetrument  prepared  by  him,  on  the  ee- 
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ouion  of  the  infeflmeDt  being  taken.  The 
doqnet  wt  forth  tbe  name  of  the  notary,  and 
the  authority  under  vbich  he  had  been  ap- 

C Dinted  a  notary-public.  It  then  stated  that 
e  was  peraonally  preaent  atong  with  tbe 
witnesses;  that  be  saw,  knew,  heard,  anil 
noted  tbe  circumstances  mentioned  in  the  in- 
strumeut  of  saaine  ;  and  that  he  prepared  tbe 
inatrument,  and  had  authenticated  it  by  bis 
sign,  name,  and  surname;  and,  hy  express 
•tatate,  the  doquet  must  mention  the  number 
of  "  kaoa"  of  which  the  instrument  consists ; 
1686,  c.  17,  and  A.  S.  17th  Jan.  1756.  In 
addition  to  his  subscription,  the  notary  was 
formerly  in  use  to  add  his  tijnum,  which  vaa 
a  flooriah  of  penmaaship,  called  a  paraph  or  a 
rvd;  but  this  went  into  disuse  ;  and,  by  the 
subsequent  practice,  tbe  notary  merely  sub- 
Bcribod  each  page  of  the  instrument,  adding 
the  letters  N.  P.  to  bis  name  ;  and,  on  the 
last  page,  opposite  to  the  doquet,  he  added 
to  his  subscription  the  mollo  which  he  had  as- 
sumed on  his  admission  as  a  notary.  Any 
omission  in  the  essentials  of  tbe  doquet  is  fatal 
t«  the  imtrnment  to  which  it  is  annexed.  In 
registering  instmments  of  sasine,  the  prac- 
tice was  to  transcribe  tbe  entire  doquet  into 
the  record ;  but  in  registering  instruments  of 
sasine  in  tenements  within  burgh,  under  the 
statute  1681,  c  11,  a  diversity  of  practice 
prevailed  as  to  the  registration  of  the  doquet, 
as  to  which  no  precise  rule  is  prescribed  by 
that  statute.  To  remedy  this  omission,  it  was 
enacted  by  10  Geo.  IV.,  c.  19,  that  an  abbre- 
viated or  incomplete  registration  of  the  ito- 
qne^  or  even  a  total  omission  of  it  in  tbe  re- 
cord, should  not  affect  the  validity  of  instru- 
ments recorded  prior  to  14th  May  1829  ;  but 
that  thereafter  the  doqnets  of  all  instnimente 
of  sasine  within  burgh,  shall  be  recorded  at 
length  in  the  burgh  register  of  sasines ;  other- 
wise such  sasines  shall  not  bear  faith  in  judg- 
ment in  prejudice  of  a  third  part;  with  a  per- 
fect right  to  such  tenements ;  without  preju- 
dice, however,  to  tbe  using  of  the  instruments 
against  the  makers  thereof,  their  heirs  and 
successors.  The  act  contains  a  declaration, 
that  it  shall  not  affect  any  action  in  relation 
to  the  former  practice,  depending  at  its  date. 
The  notarial  doquet  to  instruments  of  sasine 
was  superseded  by  8  and  9  Vict.,  c  35,  §  5. 
See  on  tbe  subject  of  this  article,  Ross't  Leet. 
ii.  \«1 ;  Btii  on  the  Parchater's  Title,  p.  217  ; 
B^t  Print.  §  771 ;  BelPs  lUust.  §  872 ;  Thorn- 
ton o»  Bilit,  461 ;  Menzia'  Lecl.  p.  554,  See 
also  Satine.     Nolary-PvhUe. 

Dos  ;  in  the  Roman  law,  was  tbe  dowry  or 
tocher  brought  by  the  wife  to  the  husband  on 
the  occasion  of  the  marriage.  By  that  law, 
the  dot  returned  to  the  wife  on  the  dissolution 
of  the  marri^e ;  but,  during  its  subsistence, 
tha  rents  or  proflla  of  tbe  dot  went  to  tbe  hu&. 
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band,  ad  taiti%e>\ila  onera  matriinofin.  The 
donatio  propter  nuptiat  was  a  counter  remune- 
ratory  donation  made  by  the  husband  to  the 
wife,  as  a  security  for  tbe  return  of  the  dot ; 
;  B.  iii.  tit.  4,  §  22  ;  Battk.  B.  i.  tit.  6,  § 
6  ;  Skene,  h.  t.     See  Marriage.     Donation. 

Double  Bonds.  One  of  the  English  law 
expedients,  devised  for  evading  the  prohibi- 
tions, anciently  in  force  against  taking  in- 
terest for  money,  was  for  the  borrower  to 
grant  a  bond  for  double  the  sum  advanced. 
Those  bonds  were  somotimes  qualified  by  a 
separate  stipulation,  that,  if  the  debtor  paid 
a  certain  sum  to  the  lender,  at  a  particular 
time,  the  debt  should  be  discharged  ;  but,  if 
not,  that  the  whole  sum  in  the  bond  should 
become  due  as  damages.  The  bonds  thus 
taken  are  called  double  honds.  It  does  not 
appear  that  this  was  ever  a  prevailing  form  of 
security  in  Scotland  ;  but  similar  devices  wers 
well  known;  for  the  prohibitions  against 
taking  interest  were  as  rigid  in  the  one  coun- 
try as  in  the  other.  See  Rett's  Led.  vol.  i., 
p.  19,  et  ieg.    See  also  Interest. 

Double  DistreSB.  Where  arrestments  have 
been  used  by  two  or  more  creditors,  in  order 
to  attach  the  funds  of  their  debtor  in  the 
hanils  of  a  third  party,  such  arrestments  con- 
stitute what  is  called  double  dittresi ;  and  en- 
title the  arrestee  to  call  the  arresters  and  the 
common  debtor  in  an  action  of  multiplepoind- 
ing,  to  dispute  their  respective  rights  to  the 
fund  in  medio,  so  that  the  arrestee  may  pay  in 
safety,  and  under  judicial  authority.  This 
action  is  called  an  action  of  double  or  of  muUt- 
pi« poinding;  because  poinding  was  a  term 
which  anciently  denoted  any  distress  or  dili- 
gence. Slair,  B.  iv.  tit.  16,  §3,  elteq,;  Bank. 
B.  iv.  tit.  24,  I  32  ;  Erek.  B.  iv.  tit.  3,  §  23, 
See  Midtipl^oinding. 

Dcmble  Securities.  A  creditor  who  holds 
two  securities  for  the  same  debt,  is  said  to 
hold  double  securities.  Thus,  tbe  debtor  may 
give  security  for  the  full  debt  over  two  sepa- 
rate estates,  each  of  which  may  be  made  liable 
for  the  whole  debt ;  and,  in  the  event  of  in- 
solvency, the  creditor  will  rank  upon  each 
estate  for  the  whole  debt,  to  the  effect,  how- 
ever, of  drawing  ultimately  no  more  than 
twenty  shillings  in  the  pound  on  the  debt  due ; 
Bell's  Com,  ii.  520,  et  seq.  Questions  of  con- 
siderable difficulty  arise  on  bankruptcy  in  tiie 
ranking  of  double  securities ;  as  to  which  see 
Ranking,    See  also  Ca&olie  Creditor. 

Donblei  (xf  Bunmonsea.  A  full  copy, 
technically  called  a  double,  of  every  summons, 
as  far  as  tbe  will,  must,  in  the  ordinary  case, 
be  delivered  to,  or  left  for,  each  defender  when 
tbe  summons  is  executed.  Where,  however, 
more  defenders  than  one  are  called,  it  is  suf- 
flcient  if  each  be  served  with  a  copy  of  that 
part  of  tbe  snmmons  which  concerns  himself. 
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If  the  defender  Iw  forth  of  Scotland,  a  cop; 
must  be  left  for  him  by  the  messenger,  at  the 
office  of  the  keeper  of  Edictal  Citations.  See 
Citation.  The  foUowing  Bummonges  are  ei- 
cepted  from  the  general  rule  : — Adjudication, 
Klaila  and  Duties,  Ranking  and  Sale,  Exhibi- 
tion ad  deHberandum,  Choosing  of  Curators, 
Transumpt,  Wakening,  Multiple  poinding, 
Poinding  of  the  Clround,  and  Furtbcoming ; 
all  of  which  may  be  executed,  by  leaving  short 
copies  vithoul  doubles,  whether  the  defenders 
be  forth  of  Scotland  or  not ;  except  that  a 
full  double  must  be  served  on  the  heritor,  in 
a  summons  of  poinding  the  ground,  and  on 
the  common  debtur  in  a  furthcoming.     See 

A.  S.  16tt  Feb.  1723,  1st  Jan.  1726,  and  Idth 
Fa.  1742 ;  Jttrid.  Stgki,  2d  edit.  vol.  iii.  p. 
7973  ;  13  ami  14  Viel.,  c.  36,  §  22. 

Dovecot.  By  the  statute  1617,  c.  19,  it  is 
enacted,  that  no  person  shall  be  entitled  to 
build  a  dovecot  or  pigeon-house,  either  in 
town  or  country,  unless  he  have  lands  or 
teinds  belonging  to  him  worth  the  yearly 
rent  of  ten  chalders  of  victual,  adjacent  to  the 
dovecot,  or  at  least  lying  within  two  miles  of 
it.  It  is  also  declared,  that  it  shall  not  be 
lawful  for  the  pei-son  having  such  qualifica- 
tion to  build  more  than  one  dovecot  within 
the  "  bounds  foresaid."  This  statute  has  been 
held  to  impose  no  restraint  on  proprietors 
possessed  of  a  gredter  rent  (e.g.,  sixty  chal- 
ders), provided  they  build  only  one  dovecot 
within  the  limits  of  that  ground  which  yields 
ten  chalders  of  yearly  rent;  Brodie,  3d  July 
1752.  See  Kill.  Rep.  Mor.  p.  3602.  The 
statute  does  not  extend  to  dovecota  already 
built ;  and  the  legal  presumption  is,  that  the 
dovecot  challenged  was  bnilt  before  the  pass- 
ing of  the  act,  unless  the  contrary  he  proved. 
If  an  estate  with  a  dovecot  on  it  is  acquired 
from  a  person  who  was  legally  qualified  to 
build  one,  the  purchaser  is  entitled  to  the 
benefit  of  the  dovecot,  although  he-may  not 
have  tho  legal  qualification  ;  but,  if  it  become 
ruinous  he  is  not  entitled  te  rebuild  it ;  Erik. 

B.  ii.  tit.  6,  5  7;  Bank.  B.  ii.  tit.  3,  §107  ; 
Stair,  E.  ii.  tit.  3,  §  78  ;  BelFs  Princ,  \  978  ; 
Rots's  Leet.  ii.  173.  Dovecot  breakers,  and 
stealers  of  pigeons  therefrom,  are  declared 
guilty  of  theft ;  and,  in  addition  to  repairing 
the  damages,  they  are  punishable  by  fine  or 
imprisonment.  If  they  have  not  effects  suf- 
ficient to  pay  the  fine  and  damages,  they  are 
to  be  imprisoned  or  set  in  the  stocks  for  the 
first  and  second  offence ;  and  for  the  third, 
according  te  the  rigour  of  the  old  statutes, 
they  may  be  capitally  punished,  even  by  an 
inferior  court;  1474,  c.  61;  1579,  c.  84; 
Sutae,  vol.  i.  p.  80  ;  ErsL  B.  i.  tit.  4,  §  4. 
By  1661,  c.  38,  justices  of  the  peace  are  di- 
rected to  execute  the  acts  against  breakers 
of  dovecots,  ite. ;  but  they  cannot  judge  in 
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complaints  for  shooting  or  killing  pigeons ; 
Xurray,  19tb  Jan.  1797,  Mor.  p.  7628 ;  in 
which  case  also  it  was  held  that  the  statute 
2  Geo.  III.,  c.  29,  for  the  protection  of 
pigeons,  does  not  extend  to  Scotland.  See 
Piffsom. 

Sova^r ;  a  widow  endowed ;  applied  to 
the  widows  of  princes  and  persons  of  rank. 

Dowager  ftueen ;  the  widow  of  the  King, 
who,  aa  such,  enjoys  most  of  the  privileges 
belonging  to  the  Queen  Consort  But  it  is 
not  high  treason  to  conspire  her  death,  or  to 
violate  her  chastity,  because  the  succession 
to  the  Crown  is  not  thereby  endangered.  But 
no  man  can  marry  her  without  a  special 
license  from  the  Sovereign,  under  pain  of 
forfeiting  his  landsand  goods.  TomHiu"  Diet. 
h.  t.     See  Queen. 

Dower ;  is  an  English  term,  signifying  the 
portion  which  a  widow  has  of  the  lands  of 
her  deceased  husband,  for  the  maintenance 
of  herself  and  the  education  of  her  children. 
Tomlint,  h.  I. 

Dowry ;  is  a  term  sometimes  used  to  sig- 
nify the  doa  or  marriage-portion  brought  by 
a  wife  to  the  husband.     See  Dos. 

DrafL  In  mercantile  language,  the  term 
dratl  is  usually  applied  to  an  order  or  bill 
drawn  by  a  creditor  on  his  debtor,  ordering 
him  to  pay  the  contents  either  to  the  drawer 
himself,  or  to  a  third  party,  and  sent  to  the 
drawee  for  acceptance.  Acceptance  com- 
pletes the  transfer  of  the  debt  from,  the  drawer 
to  the  payee  or  porteur.  If  acceptance  bo 
refused,  the  presentment  of  the  draft  for  ac- 
ceptance is  held  to  be  equivalent  to  the  ipti-- 
mation  of  an  assignation,  and  the  proper  evi- 
dence of  the  completed  transfer  is  the  protest 
for  non-acceptance.  Draftaof  this  kind  made 
within  sixty  days  of  bankruptcy,  in  satisfac- 
tion or  security  of  prior  debts,  are  reducible 
under  the  act  1696,  c.  5  ;  Beil's  Cost.  ii.  20 
and  211  ;  Thomson  on  Bilh.  As  to  the  due 
negotiation  of  drafts,  see  Bill  of  Exchange. 

All  drafts  or  orders  for  the  payment  of 
money  to  the  bearer  on  demand  must  be  im- 
pressed with  a  penny  stamp,  or  have  an  ad- 
hesive draft  or  receipt  penny  stamp  upon 
them  ;  and  when  an  adhesive  stamp  is  used, 
the  drawer  must  cancel  the  stamp  by  writing 
on  it  his  name  or  initials  ;  16  and  17  Viet.,  c. 
59,  and  17  and  18  Vict.,  c.  83.  The  exemp- 
tion from  such  stamps  of  drafts  on  bankers 
transacting  business  within  finoen  miles  front 
the  place  where  the  draft  is  issued,  is  taken 
away  by  21  Vict.,  c.  20,  1853. 

By  21  and  22  Vict.,  c.  79, 1868,  it  is  en- 
acted, that  where  a  cheque  or  draft  on  a 
banker,  payable  to  bearer  or  to  order  on  de- 
mand, shall  be  issued,  croued  with  the  name 
of  a  banker,  or  with  two  transverse  lines, 
with  the  words. "  and  com^  any,"  asd  any  ab- 
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breTiation  thereof;  saeh  crossing  shall  be 
deemed  amaterial  part  of  the  cheque  or  draft; 
■Dd  the  banker  upon  whom  the  draft  or 
cheque  U  drawn  shall  not  pay  it  to  any  other 
tbsD  the  banker  with  whose  name  it  is  crossed; 
and  if  it  is  crossed  without  a  banker's  name, 
to  any  other  than  a  banker,  the  lawful  holder 
of  a  cheque  uncrossed  or  crossed  with  the 
words  "  and  company,"  or  any  abbreviation 
thereof,  may  cross  it  with  the  name  of  a 
banker ;  and  a  banker  is  not  responsible  for 
paying  a  cheque  which  does  not  plainly  ap- 
pear to  have  been  crossed,  unless  he  shall 
iiave  acted  mala  jidt,  or  been  guilty  of  negli- 
gence in  so  paying  it. 

DraWM  of  a  Bill ;  the  person  on  whom  a 
bill  of  eichange  is  drawn.  See  Bill  of  Ex- 
dange. 

m.wta  of  a  Bill  The  drawer  is  the  pro- 
per creditor  in  an  inland  bill  between  two 
parlies;  and,  on  the  failure  of  the  acceptor, 
the  drawer  (untess  the  contrary  has  been  ex- 
prenly  stipulated),  is  bound  to  indemnify  the 
bolder  of  the  bill.  The  claim  of  the  drawer 
■ho  has  been  obliged  to  pay  against  the 
ctptor  or  Uie  drawee  who  has  failed  to  pay 
or  to  accept,  is  of  the  nature  of  damages,  and 
will  extend  to  the  principal  sum  in  the  draft, 
with  interest,  expenses,  exchange,  and  re-ex- 
cbange,  provided  the  drawee  has  improperly 
refused  to  accept :  and  to  the  principal  sum, 
with  interest  and  expenses,  where  the  drawee, 
after  having  accepted,  has  failed  to  pay ; 
M*!  Com.  i.  405.  The  sums  contained  in 
bills  of  exchange,  in  case  of  non-acceptance, 
bear  interest  from  thedftte  of  the  refusal  to 
accept ;  and,  in  case  of  acceptance  and  non- 
payment, from  the  day  of  payment;  1681, 
t  20;  BelTs  Print.  §  311;  Beffi  lUusl.  § 
311;  Tkomm  on  Billt.     &w  BiU  of  Exchange. 

Drawn  Teind ;  was  the  ipsa  corpora  of  the 
lilbe  drawn  by  the  titular  after  the  crop  was 
reaped,  and  before  it  wu  removed  from  the 
ground.  Ah  the  proprietor  of  the  crop  was 
liable  to  heavy  penalties  if  he  removed  it  be- 
fore the  drawing  took  place,  this  mode  of 
levying  the  teind  was  attended  with  great 
Wdship,  and  sometimes,  from  the  titular's 
delsy,  with  the  total  loss  of  the  crop.  The 
(fit  was  attempted  to  be  remedied  by  several 
enactmenta,  the  object  of  which  was  to  autho- 
riie  the  proprietor  of  the  crop  to  fix  a  day 
for  drawing  the  tithe  :  and  if  the  titular 
failed  to  attend,  the  proprietor  himself  was 
tben  entitled  to  make  the  separation  between 
tbe  stock  and  teind,  and  to  carry  home  his 
(bars  of  the  crop,  leaving  the  teind  sheaves 
(tacked  on  the  ground  ;  1606,  e.  8  ;  1612,  c. 
6 ;  1617,  c.  9.  The  rales  for  the  valuation 
of  teindi,  introduced  in  1633,  have,  how- 
ever, more  effectually  obviated  the  inconve- 
nienMi  of  the  former  system.     Slair,  B.  ii. 
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tit.8,  §  22  ;  BelPs  Priiic.  §§  1152, 1157.  Sea 
Teinds ;  Coniudl  on  Tilhes,  i.  125, 160,  256. 

Drilling.  Unlawful  drilling,  or  training 
to  arms,  as  preparatory  to  a  treasonable  rising 
against  the  Govemtnent,  was  carried  to  such 
an  extent  In  the  year  1819,  that  the  Legis- 
lature was  compelled  to  interfere  ;  and  by  the 
statute  60  Geo.  lit.,  c.  1,  it  is  enacted  that 
every  person  present  or  assisting  at  any  meet- 
ing for  training  or  drilling,  or  for  practising 
military  exercise,  assembled  without  ,autho< 
rity  from  the  King,  or  the  lieutenant,  or  two 
justices  of  the  peace  for  the  county,  may  be 
transported  for  seven  years,  or  iinprisoued, 
not  exceeding  two  years.  Justices  of  the 
peace,  and  all  other  inferior  Judges  and  ma- 
gistrates, and  peace  officers,  may  disperse  such 

letings,  and  apprehend  those  concerned,  and 
deal  with  them  as  in  caseeof  bailable  offences. 
Prosecutions  under  this  statute  must  be  raised 
within  six  months  after  the  offence  ;  and  ac- 
tions against  judges  and  others  for  things 
done  by  them  in  pursuance  of  the  act,  must 
be  brought  within  six  months.  See  the  sta- 
tutes 60  Geo.  ///.,  c.  1  ;  1  Geo.  IV.,  c.  1 ;  6 
Geo.  ir.,  c.  47  ;  7  Will.  IV.  and  1  Fid.,  c.  5  ; 
Alison's  Print.  595.     See  also  Treason.  Sedi- 

Driving,  Careleat.  Various  legislative 
provisions  have  been  made  with  the  view  of 
guarding  against  the  accidents  likely  to  arise 
from  carelessness  in  the  driving  and  manage- 
ment of  stage-coaches  and  similar  vehicles. 
Thus,  if  the  driver  of  any  such  coach  stop  at 
any  place  where  assistance  can  be  procured, 
and  quit  his  horses,  or  the  box,  before  a  pro- 
per person  comes  to  hold  the  horses,  or  if  such 
person  quit  actual  hold  of  the  horses  before 
the  driver  return  to  his  box,  such  driver  or 
person,  on  conviction  by  confession,  view  of  a 
justice  or  mngtstrate,  or  oath  of  one  credible 
witness  before  any  justice  or  other  magistrate 
of  the  place,  forfeits  not  more  than  ii.!),  nor 
than  lOs.,  for  each  offence.  Or,  if  the 
BF  or  guard,  by  negligence  or  misconduct, 
endanger  the  safety  of  the  passengers  or  their 
property,  on  conviction  by  similar  evidence, 
he  forfeits  not  moro  than  L.IO,  nor  less  than 
Ij.5,  for  every  offence,  besides  repairing  the 
damage  ;  and  in  case  of  non-payment,  he  may 
be  committed  to  the  jail  or  house  of  correc- 
tion for  not  more  than  six,  or  less  than  three 
months,  at  the  discretion  of  the  judge.  If 
the  coachman  permit  any  other  person  to 
drive  without  consent  of  a  proprietor,  or 
against  the  consent  of  the  passengers,  or  quit 
the  box  without  reasonable  occasion,  or  for 
longer  time  than  is  necessary  (although  the 
reins  be  in  the  hands  of  the  person  on  the 
box),  or  if,  by  furious  driving,  or  any  negli- 
gence or  misconduct,  he  overtam  the  car- 
riage, or  endanger  the  persons  or  property  of 
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the  pataengert,  or  the  property  of  the  owners, 
for  every  Gucb  offence  he  forfeits  not  more 
than  L.IO,  nor  lew  than  L.5.  Drivers  of 
stage-coaches,  who  occasion  injury  to  passen- 
gers by  furious  driving  or  wilful  misconduct, 
may  be  punished  criminally  by  fine  or  im- 
prisonment. See  50  Geo.  III.,  c.  48 ;  I  Geo. 
IV.,  c.  4.  Hackney-coaches  not  plying  for 
hire  u  stage-coach^  are  excepted  from  these 
statutes ;  but  offences  of  the  kind  here  men- 
tioned seem  to  be  punishable  at  common  law. 
Justices  of  the  peace  may  convict  for  the  or- 
dinary statutory  penalties ;  but  iu  aggravated 

coses,  the  Court  of  Justiciary  is  the  proper  1  a  road  ofthis  description  isaservitude  which 
Court.  Where  personal  injury  has  been  sua-  may  be  acquired  by  prescription  ;  PotUom, 
tained  by  passengers,  or  where  property  has    17th  June  1773  ;  Mor.  p.  14512.    See,  on  this 
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excluded ;  and  the  Swiss,  Savoyards,  Scotch, 
and  Portuguese  were  exempted.  This  ancient 
privilege  was  finally  aboli^ed  in  1819.  See 
Ersk.  B.  iii.  tit.  10,  §  10 ;  and  Em^c.  BtU.  voce 
Aiibaint. 

Drove  Soad;  is  the  name  given  to  a  ser- 
vitude road  used  for  the  passage  of  sheep  or 
cattle  to  annual  fairs  or  cattle  markets.  Such 
roads  do  not  poasees  any  of  the  characteris- 
tics of  highways  or  public  roads,  but  in  the 
ordinary  case  consist  merely  of  a  particular 
tract,  or  course,  «long  which  the  cattle  are 

use  to  be  driven.     The  privilege  of  using 


been  lost  or  injured,  through  the  misconduct 
or  negligence  of  drivers,  the  provisions  of  the 
statutes  do  not  affect  the  injured  party's  claim 
for  damages  gainst  the  coach  proprietors, 
under  their  common  law  responsibility  for  the 
servants  or  others  employed  by  them  ;  BeiPs 
Com.  i.  462,  et  teq.  Where  a  person  loses  his 
life  by  an  accident  arising  from  negligence 
or  furious  driving,  the  person  in  fault  u  held 
to  be  guilty  of  culpable  homicide.  Under 
the  Road  Act,  1  and  2  Will.  IV.,  c.  43,  the 
driver  of  a  vehicle  is  liable  in  a  penalty  not 
exceeding  h.6,  besides  damages,  for  riding  in 
the  cart,  &G.,  without  doable  reins  ;  for  leav- 
ing the  cart  travelling  on  the  road  without 
some  person  to  guide  the  beast ;  for  allowing 
a  dog  to  go  at  large,  not  chained  to  the  ve- 
hicle ;  for  not  keeping  to  the  left  or  near  side 
of  the  road,  on  meeting  or  being  overtaken 
by  any  other  carriage  or  rider ;  or  for  wil- 
fully preventing  any  other  person  from  pass- 
ing him  or  his  vehicle.  Drivers  or  owners 
are  liable  in  a  penalty  not  exceeding  40b.  if 
one  driver  faas  the  management  of  more  than 
two  carts,  &c. ;  if  the  last  of  two  carts  has 
more  than  one  horse,  and  both  carts  are  under 
the  charge  of  one  person ;  or  if  the  horse  of 
the  hindmost  cart  is  not  attached  by  the  rein 
to  the  hack  of  the  foremost  cart,  and  follow- 
ing in  the  same  line  not  more  than  six  feet 
behind.  Owners  are  liable  in  40b.  if  the 
driver  is  below  fourteen  years  of  age.  Bar- 
elay's  Lam  of  Mighmay,  73,  et  teq.  ;  Hume, 
i.  192  ;  BdCM  Sup.  70,  76  ;  BeU't  Priw. 
5§  168,  2031;  Alitoti't  Princ.  116;  Prac. 
625.  3eBffomici4e.  S&e  aho  Public  Carrioffeg, 
Damoffei. 

J>nit  O'Aabaine.  By  the  old  cnstom  of 
France,  the  king  was  entitled,  under  the 
Droit  D'Aubaine,  to  claim  the  moveable 
estate  of  all  foreigners  who  died  within  his 
dominions,  and  that  notwithstanding  a  tes- 
tamentary settlement.  But  where  a  person 
vent  to  France  as  a  traveller,  merchant,  or 

eublic  minister,  with  no  intention  of  fixing 
is  domicile  there,  the  Droit  D'Aubaine  was 


subject,  the  case  of  the  Harris  of  Brtadalbane 
V.  M'Gregor,  HmtuofLordt,  14th  July  1850  ; 
7  BdCt  App.  p.  43.     Servitude.     Road. 

Dmnkeomeu.  The  offence  of  notorious 
and  excessive  drinking,  onder  several  statutes 
of  the  Scots  Parliaments,  was  punishable  by 
fine  or  imprisonment,  or  by  corporal  pains. 
See,  in  particular,  the  statutes  1436,  c.  144; 
1617,  0.  20  ;  1661,  c  19  ;  1672,  c.  22  ;  1693, 
1696,  c.  31 ;  and  by  1661,  c.  38,  the 
execution  of  the  statutes  against  druukenness 
committed  to  justices  of  the  peace.  Those 
statutes,  however,  have  fallen  into  dranetude ; 
and  the  mere  indecency  of  getting  drunk  does 
not  now,  in  the  general  case,  subject  the  of- 
fender to  any  punishment,  although  it  fre- 
quently leads  to  the  commission  of  greater 
crimes;  Burnt,  i.  465.  But  in  the  Edinburgh 
Police  Act,  and  in  the  General  Police  Act 
for  Towns  (13  and  14  Vict.,  c.  S3,  §  97), 
penalties  are  enacted  against  drunkenneea 
accompanied  by  riotoiuor  indecent  behaviour 
in  the  streets;  and,in  particular  circumstances, 
mere  drunkenness  is  still  punishable  ;  BdP» 
Note*  to  Hume,  p.  165.  Persons  in  a  state  of 
complete  drunkenness,  as  being  incapable  of 
legal  consent,  cannot  enter  into  a  contractor 
obligation ;  but  a  lesser  degree  of  intoxica- 
tion will  be  no  sufficient  ground  for  reducing 
the  contract,  unless  fraud  is  proved  upon  the 
part  of  the  obligee.  Drunkenness,  asa  ground 
of  nullity.  Is  not  pleadable  by  way  of  excep- 
tion  ;  Stair,  B.  i.  tit  10,  §  13,  and  B.  iv.  tit- 
20,  $  49  ;  Baiti.  B.  i.  tit  9,  §  66^  Ersk.  B.  iii. 
tit.  1,  §  16.  Where  a  person  is  charged  with 
the  oommiision  of  a  crime,  he  will  not,  in  Ilia 
ordinary  case,  be  allowed  to  plead  intoxica- 
tion as  a  defence;  Hunie,  i.  45.  See  also 
Mon'i  Notes,  p.  ziv.  lix. ;  BeWi  Com.  (5th  edit.) 
i.  297  ;  BeU'i  Prine.  §  14 ;  lautt.  ib. ;  Bi<uV« 
Justice  of  Peace,  h.  t. ;  Tail's  Juttke  ^  Peace, 
h.t. 

Dry  Xvltiire ;  is  a  yearly  sum  of  money, 
or  quantity  of  com  paid  to  a  milt,  whether 
those  liable  in  the  payment  grind  their  grain 
at  the  mill  or  not;  Beil^i  iVtnc.  $  1016; 
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Brown's  Sym^.  pp.  1626, 2645 ;  SatOtr's  Land- 
lord and  Tenant,  p.  62.     See  Thirlage. 

Sucu  leonm ;  in  English  law  is  a  writ 
comm&ndiBg  a  person  to  appear  iu  a  court  of 
law,  and  to  bring  with  him  writings,  evidenoee, 
or  other  things  in  hig  cuatody,  which  may  be 
required  m  modua  probationu.  The  Scotch 
law  diligence  againit  havers  of  writings  ii 
Bomewhat  analogous  to  the  English  writ,  diieet 
tecum.    Tomiim,  h.  t     See  Diligtnee.     Haver. 

Snelling ;  is  the  act  of  fighting  in  single 
combat  upon  a  previous  challenge  given  by 
one  party,  and  accepted  by  the  other.  Where, 
in  consequence  of  sucb  appointment,  a  meet- 
ing takes  place,  and  death  ensues,  it  is  ac- 
counted murder  by  the  law  of  Scotland,  how- 
ever  fair  the  duel  may  have  been ;  and  prin- 
cipals and  seconds  are  equally  exposed  to  the 
criminal  charge  ;  but  there  is  no  modern  in- 
stance of  a  capital  conviction  on  such  a  charge, 
where  there  has  been  nothing  dishonourable 
in  the  conduct  of  the  accused.  By  1600,  c. 
12,  the  offence  of  figbting  a  dnel  without  the 
king's  permission,  even  although  death  did 
not  follow,  was  declared  a  capit^  crime ;  and 
b;  1696,  c.  3S,  any  person  concerned  in  giv- 
ing or  accepting  a  challenge  to  fight,  or  en- 
gaged therein,  although  no  fighting  ensued, 
was  punishable  by  banishment  and  escheat  of 
moveables.  But  both  of  those  statutes  were 
repealed  by  the  statute  59  Geo.  III.,  c.  70. 
Uunte,  j.  230,  247,  442,  <(  uq. ;  Ersk.  B.  iv. 
tit.  4,  §  49 ;  Taifs  Jnttiet  of  Peace,  h.  t.  ; 
Jflion'f Pn'M. 53;  Skela,7b.  SteSomkide. 
Ckdleugt. 

DneUnm ;  "  duorum  betlum  vel  plurium," 
single  battle  or  combat.  Sk&te,  h.  t.  See 
Champione*. 

Dake.  In  Great  Britain  the  title  of  Duke 
is  the  next  dignity  to  that  of  Prince  of  Wales. 
The  first  English  Duke  was  Edward  the 
Black  Prince,  who  was  created  Duke  of  Corn- 
wall in  the  year  1337.     Tomline'  Diet.  h.  t. 

Dnnll.     See  Deaf  and  DuiiA. 

Dung.  In  the  Roman  law,  dunghills  were 
held  to  be  accessories  of  the  soil,  except  in  the 
case  where  the  usual  practice  of  the  farm,  or 
the  established  intention  of  the  proprietor, 
was  to  sell  the  dung  separately.  By  the  law 
of  Scotland,  in  questions  between  landlord 
and  tenant,  dunghills  are  held  to  be  move- 
able ;  hut  in  questions  of  succession,  arising 
during  the  currency  of  the  lease,  or  on  the 
death  of  a  proprietor  iu  the  natural  possession 
of  his  land,  they  might  perhaps  be  regarded 
as  heritable  deitinalione,  where  the  evident 
intention  of  the  proprietor  was  that  tbe  dung 
should  be  laid  upon  the  land.  See  BeU'e 
Gm.  vol.  ii.  p.  3 ;  MTb  Princ.  §§  1261-1475  ; 
BeU't  lUvil.  §  1261  ;  Beil  on  teates,  i.  327, 
4tb  edit. ;  Roxburgh,  Bligh'g  Appeal  Casei, 
ii.   1S6;    ffunter't   I^dlord  and   Tenant,  i. 


pp.  263, 771.  See  also  SeritMe  and  Move- 
able. 

SnplieatC ;  in  its  most  usual  acceptation, 
signifies  a  copy  or  transcript  of  a  deed,  or 
oder  writing,  made  to  provide  against  acci- 
dents, or  for  other  reasons.  In  tbe  case  of 
mutual  contracts,  such  as  leases,  contracts  of 
marriage,  copartnership,  and  the  like,  dupli- 
cates of  the  deed  are  frequently  prepared, 
each  of  which  is  signed  by  all  the  contractiug 
parties ;  and,  where  this  is  done,  the  parties 
are  bound  if  one  of  the  duplicates  be  regu- 
larly executed,  although  the  others  should  be 
defective  in  tbe  necessary  solemnities ;  (7u&- 
bison,  3d  July  1716,  Mor.f.  16988;  ffunter't 
Landlord  attd  Tenant,  pp.  312,  315 ;  Tail  on 
Evidence,  3d  edit.  p.  Ill;  Dkkeom  on  Evi- 
dence, ^  135,  886,  904. 

Snpues,  This  is  a  pleading  formerly  in  use 
in  inferior  courts.  The  procedure  in  SheriST 
Courts  is  now  regulated  by  the  act  16  and  17 
Vict.,c.  80, 1853.  ^oa  Record.  Condescendence. 

Duress ;  in  English  law,  tbe  plea  of  a  man 
who  has  obliged  himself  to  pay  or  perform, 
or  who  bas  committed  a  misdemeanour,  that 
he  was  constrained  to  do  go,  and  therefore 
ought  to  be  free  from  the  consequences. 
There  is  both  dnreu  of  impritontnent  and  du- 
ress (Mr  minat.     Tomiint'  Diet.  k.  t. 

Sosty-Foot,  In  England  there  is  a  court 
called  a  Pie-Poicder-Court,  held  in  fairs,  to  do 
justice  between  buyers  and  sellers,  and  to  re- 
dress disordei's  committed  in  the  fair ;  and 
there  are  traces  of  a  similar  court  in  Scot- 
land, although  it  has  long  been  out  of  use. 
Writers  dilfer  about  tbe  etymology  of  the 
word ;  but,  according  to  Lord  Karnes,  courts 
o[  Pie- Powder  are  so  called,  because  fairs  are 
generally  composed  of  pedlars  or  wayfaring 
persons,  who  in  France  bear  the  name  of 
Pied  Poudrenx,  and  in  Scotland  of  Dusly-Foot. 
See  Regiam  Mmettaiem,  Burrow  Laws,  c.  134, 
140;  Karnes'  Stat.  Law,  note  5,  p.  412.  See 
also  Tomiint'  Diet,  voce  Court. 

BweUing-Hoase.  In  England,  a  man's 
dwelling-house  is  a  sanctuary  against  the 
personal  execution  of  tbe  law,  with  these  ex- 

ptions :—!»(,  It  affords    no   protection  to 

person  charged  with  a  crime ;  2d,  Crown 
debtors  are  not  protected  in  their  own 
houses;  Zd,  Even  iu  the  case  of  ordinary 
debts,  if  tbe  sheriff  or  bailiC&  succeed  in 
getting  admission  to  the  bouse  without  vio- 
lence, they  may  take  the  debtor  out  of  it; 
4th,  After  repeated  capias  and  outlawry, 
the  sheriff,  in  virtue  of  a  writ,  called  a 
capiat  utloffotunt,  may  break  into  the  house 
and  seize  tbe  person  against  whom  the 
writ  is  directed ;  and,  5th,  A  capias  may  he 
issued  from  the  Court  of  Queen's  Bench,  or  of 
Chancery,  for  compelling  a  man  to  find  sure- 
ties to  keep  the  peace  i  xid,jictioite  juris,  this 
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proc«B8  is  sometimea  used  to  effect  execution 
on  common  debts.  In  Scotland,  aUo,  a  man's 
house  is  a  sanctuary  to  him  against  imprison- 
tnent  on  an  act  of  warding,  which  contains 
no  warrant  for  breaking  open  doors.  But  it 
is  no  protection  against  the  execution  of  a 
criminal  warrant,  nor  against  letters  of  cap- 
tion, which  contain  a  warrant  to  apprehend 
the  debtor  as  a  rehel,  against  whom  the  whole 
execntive  power  may  be  directed ;  and  the 
caption  accordingly  contains  an  express  war- 
rant to  break  open  doora  in  search  of  the 
debtor.  Se9  Rett's  £<tef.  vol,  i.p.  335,  e(  >«^.  ; 
Bell's  Com.  (5th  edit.)  ii.  570  ;  Uvnter's  Land- 
lord and  Tenant.  See  also  Caption.  As  to 
the  question,  what  is  to  be  considered  a  man's 
dwelling-house,  with  reference  to  the  crime  of 
hamesucken,  see  Hameswiken;  and  with  regard 
to  the  mode  of  citing  a  party  at  his  dwelling- 
house  in  a  civil  or  criminal  process.see  Citation. 
Execution.    Criminal  Prosecution.   Domicile. 

Dying  DeclaratioiL     See  Deehration. 

Dyvour,  or  Dyovr;  according  to  Skene,  is 
a  bankrupt  of"  bairman ;  who  being  tOTolved 
and  drowned  in  debts,  and  not  able  to  pay  or 
satisfy  the  same,  for  eschewing  of  prison,  and 
other  pains,  makes  cession  and  assignation  of 
all  his  goods  and  gear  in  favours  of  his  credi- 
tors, and  does  his  devour  and  duty  to  them, 
proclaiming  himself  bairman,  and  indigent, 
and  becoming  debt-bound  to  them  of  all  he 
has."  By  Act  of  Sederunt,  17th  May  1606, 
it  is  ordained  that  a  pillory  be  erected  near 
the  market-cross  of  Edinburgh,  with  a  seat 
upon  it,  upon  which  all  dyvours  are  to  be  ex- 
posed once  on  a  market-day  ;  and,  before  their 
liberation  from  jail,  they  are  required  to  pro- 
vide themselves  with  a  hat  or  bonnet  of  yellow 
colour,  to  be  worn  by  them  while  sitting  on 
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the  pillory,  and  constantly  thereafter,  while 
they  continue  dyvonrs,  under  the  pain  of  three 
months'  imprisonment,  if  they  be  found  at  any 
time  without  it.  By  Acta  of  Sederunt,  26th 
Feb.  1669,  and  23d  Jan.  1673,  the  habit  of 
a  dyvour  is  appointed  to  be  a  coat  or  upper 
garment,  half  yellow  and  half  brown,  with  a 
party-coloured  cap  or  hood,  to  he  worn  on  the 
head  ;  and  formerly  all  decreets  of  cestio  bon- 
oram  required  to  hear  a  clause  expressly  or- 
daining the  baokruptto  wear  this  habit;  any 
of  his  creditors  being  entitled  to  imprison 
him  if  he  were  found  without  it.  The  Act  of 
Sederunt  18th  July  1688  contains  a  more 
minute  description  of  the  habit,  and  declares, 
that  the  Lonls  will  not  hereafter  dispense 
with  it,  unless  in  the  case  of  innocont  misfor- 
tunes liquidly  libelled  and  proved.  And, 
finally,  by  the  statute  1696,  c.  5,  the  Lords 
of  Session  are  prohibited  to  dispense  with  the 
dyvour's  habit,  unless,  in  the  process  oi  cessio 
himorum,  the  bankrupt's  failure  through  mis- 
fortune be  libelled,  sustained,  and  proved. 
In  awarding  the  benefit  of  the  cestio  lonorwn, 
it  was  the  practice,  until  the  passing  of  the 
eessio  act,  6  and  7  Will.  IV.,  c.  56,  to  dispense 
with  the  habit;  and  by  that  statute  (§  18)  it 
is  abolished,  and  the  statute  1696,  e.  5,  re- 
pealed. There  were  two  cases,  however,  of 
comparatively  recent  date,  in  which,  where 
the  bankrupt's  losses  had  arisen  from  dealing 
in  smuggled  goods,  the  court  granted  the 
benefit  of  the  cestio,  but  refused  to  dispense 
with  the  habit.  Dri/sdaSe,  20th  Feb.  1752, 
Mot.  p.  11781 ;  Dick,  17th  Nov.  1775,  Mor. 
p.  11791.  See  Stair,  B.  iv.  tit.  62,  §  34; 
MoT^s  Notes,  p.  ccccxxxvii. ;  Ersk.  B.  iv.  tit.  3, 
5  27  ;  BeU's  Com.  ii.  582  ;  SHand's  Practice,  pp. 
812,822 ;  Sieiit,h.  t.   See  also  Cestio  Bonorvm. 


Earl,  or  ComeB.  This  title  of  nobility, 
according  to  English  authorities,  was  known 
amongst  the  Saxons,  and  is  the  most  ancient 
in  the  English  peerage.  Formerly,  both  in 
England  and  Scotland,  an  Earl  or  Count  ap- 
pears to  hare  been  the  governor  of  a  county 
or  province,  over  which  he  had  the  chief 
jurisdiction.  The  office  was  at  first  held  only 
for  life ;  but  William  the  Conqueror  ren- 
dered it  feudal  and  hereditary  in  England, 
and  endowed  it  with  certain  fees  exigible  from 
the  suitors  in  the  Earl's  court.  Deputies  for 
the  earls  were  afterwards  appointed,  who 
were  called  Yicecomitet  or  Sheriffs;  and  the 
earldom  itself  came  to  be  looked  upon  not  as 
an  office,  but  as  a  territorial  dignity,  which 
passed  along  with  the  land  to  which  it  was 
attached.  The  dignity  of  earl,  however,  like 
all  other  titles  of  honour,  is  now  merely  per- 


sonal, and  independent  of  any  territorial 
property.  It  is  the  next  dignity  to  that  of 
marquis,  and  immediately  superior  to  that  of 
viscount;  and  as  those  who  were  anciently 
created  earls  were  of  the  blood  royal,  the 
Sovereign,  in  all  formal  writings,  addresses  an 
earl  as  "cousin."  Erslc.  B.  i.  tit.  4,  §  1 ; 
Wight  on  Elections,  p.  53  ;  TomliM'  Diet.  h.  t. 
See  Dignities. 

Earnest,  Anhse,  or  Aries ;  is  a  small  snm 
of  money,  or  part  of  a  larger  quantity  of  any 
other  commodity,  given  as  a  corroboration, 
symbol,  or  token  of  the  completion  of  a  bar- 
gain. Doubts,  founded  upon  some  texts  of 
the  Roman  law,  were  at  one  time  entertained, 
whether  the  giving  of  earnest  did  not  imply 
a  power  to  either  party  to  resile  on  forfeiting 
the  earnest ;  but  in  the  law  of  Scotland  it  hsa 
been  long  settled,  that  earnest  is  to  be  hsld 
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nerel;  as  evideace  of  the  completion  of  the 
contract ;  and  that  the  party  who  resiles,  be- 
tides losing  the  earnest  he  has  paid,  may  be 
compelled  to  perform  his  obligntioD.  Where 
IheeAniest  given  bears  a  considerable  pro- 
portion to  the  whole  price  or  consideration,  it 
*ill  be  impaled  as  part  of  it ;  but  as,  in  the 
ordinary  case,  the  earnest  is  trifling  in  value, 
it  is  presumed  to  he  what  is  called  dead 
ettneat,  and  not  taken  into  account  in  the 
reckoning.  Earnetit  is  in  no  case  essential 
to  the  completion  of  the  bargain ;  and  al- 
though, in  the  case  of  a  sale,  earnest  perfects 
the  contract,  and  vests  the  property  in  the 
purchaser,  yet  it  does  not  affect  the  seller's 
right  to  demand  the  full  price  before  delivery, 
if  credit  has  not  been  given,  or  to  stop  the 
goods  iR  Irantitu,  in  the  case  of  insolvency. 
Kor  does  it  affect  any  of  the  other  rights 
vested  in  the  seller  prior  to  delivery.  Stair, 
B.  i.  tit.  14,  §  3;  More's  Notes,  p.  xcv. ; 
Bndie'i  Sapp.  p.  858;  Ersk.  B.  iii.  tit.  3, 
S  5 ;  Bank.  B.  i.  tit.  19,  §  20 ;  BdPs  Prine.  § 
1"3 ;  MaduMzie,  B.  iii.  tit.  3,  ^  1 ;  Tait't  Jwtke 
a/'i'M«,pp.327,346;  Hutch.  JvitK«  of  Peace, 
vol.  ii.  p.  159,  2d  edit ;  Uuntei's  Landlord 
Md  Tenant,  p.  277  ;  Brotcn  on  Sale,  p.  11,  et 
«j.  See  ScUe.  Deliveri/.  In  hiring  domestic 
sertanta,  it  ia  usual  to  give  earnest  or  arlea ; 
bot  this  is  not  necessary  to  the  validity  of  the 
•greemcnt ;  for  if  it  have  been  actually  com- 
pleled  by  legal  consent,  it  is  biniling  without 
arles;  and  where  arles  have  been  given, 
neither  party  can  resile  on  forfeiting  the 
arles,  unless  with  the  consent  of  the  other 
party.     2  Fraser'i  Pert.  A  Dom.  Eel.  376. 

Easement;  the  English  law  term  equiva- 
lent to  the  Scotch  term  Servitude.  It  is  de- 
fined to  be  a  service  or  convenience  which  one 
neighbour  has  of  another,  by  charter  or  pre- 
Mription,  without  profit;  as  away  through 
hii  land,  a  sink,  or  the  like.  Tomlins'  Diet.  h.  t. 

Eait  India  Company ;  is  the  name  given 
to  a  company  of  merchant*  incorporated  and 
recognised  by  sundry  acts  of  Parliament,  and 
•ho  at  one  time  enjoyed  almost  the  exclusive 
trade,  and  a  large  share  in  the  administration 
of  the  government  of  the  British  poasessions 
in  India,  The  countries  originally  compro- 
hended  within  the  exclusive  charter  of  the 
Corapany,  are  described  in  the  stat.  9  and  10 
Will.  111.,  c.  44,  as  the  "  coantries,  islands, 
ports,  cities,  &e.,  of  Asia,  Africa,  and  America, 
or  any  of  them,  beyond  the  Cape  of  flood 
Hope  to  the  Straits  of  Magellan,  where  any 
trade  or  traffic  of  merchandize  is,  or  may 
be  used  or  had."  It  is  foreign  to  the  object 
of  this  work  to  attempt  any  analysis  of  the 
namerous  legislative  enactments  connected 
»ith  the  rights  and  privileges  of  this  estab- 
liibment ;  but,  whether  it  be  regarded  in  a 
political  or  in  a  commercial  aspect,  as  it  is  a 
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subject  of  much  general  interest,  it  may  not 
be  improper  to  refer  to  the  article  "East  India 
Company"  in  Tomlins'  Law  Dictionary,  where 
an  historical  account  of  the  origin  of  the 
Company,  and  a  systematic  arrangement  and 
enumeration  of  the  statutes  relating  to  it,  will 
be  found.  By  21  and  22  Vict.,  c.  106,  the 
government  of  India,  and  of  all  territories  in 
possession  of  the  East  India  Company,  and 
the  whole  powers  and  rights  of  the  East  India 
Company  in  relation  thereto,  are  transferred 
to  and  vested  in  the  Crown. 

Easter;  is  the  day  on  which  our  Saviour's 
Resurrection  is  commemorated.  Easter-day 
is  always  the  first  Sunday  after  the  full  moon, 
which  happens  upon  or  next  after  the  21st 
day  of  March  ;  and,  if  the  full  moon  happen 
upon  a  Sunday,  Easter-day  is  the  Sunday 
after.  It  is  not  observed  as  a  festival  in  the 
Church  of  Scotland. 

Eaves-Srop,  A  proprietor  may  build,  if 
he  pleases,  to  the  confines  of  his  property, 
provided  the  eaves-drop  from  his  building 
does  not  fall  on  the  adjoining  property.  It  is 
enough,  however,  that  the  eaves-drop  actually 
falls  within  the  builder's  property ;  and  the 
conterminous  proprietor  has  no  right  to  com- 
plain, although  the  water,  following  the 
natural  inclination  of  the  ground,  should 
afterwards  run  into  his  property.  The  Roman 
law  required  a  proprietor  who  had  no  servi- 
tude stitticidii,  to  place  his  building  two  feet 
and  a-half  within  his  march.  In  Scotland 
there  is  no  express  statute  on  the  subject ; 
but  by  custom,  nine  inches  at  the  least  seem 
to  be  necessary  for  the  eaves-drop ;  Garrioeks, 
7th  March  1769,  Mor.  p.  13178  ;  Stair,  B.  ii. 
tit.  7,  §  7  ;  Bank.  B.  ii.  tit.  7,§U;  Ersk.  B. 
■  I.  tit.  9,  §'9.     See  Stillicide. 

Eares-Droppers ;  persons  who  listen  under 
the  windows  or  eaves  of  a  house,  to  disturb 
the  public  peace  by  framing  slanderous  or 
mischievous  tales.  In  England,  such  persons 
are  punishable  by  tine,  and  may  be  compelled 
to  find  surety  for  their  good  behaviour;  and, 
as  this  is  an  oflence  against  the  public  peace, 
the  English  statutes  relating  to  it  seem  to  be 
extended  to  Scotland  under  the  general  clause 
in  the  stat.  6  Anne,  c.  6 ;  but  whether  that 
be  the  case  or  not,  a  nuisance  of  this  descrip- 
tion would  be  reached  by  the  common  taw  of 
Scotland,  both  directly  and  indirectly.  See 
Blacketone,  vol.iv.p.  169  ;  Tail's  Just,  of  Peace, 
p.  382. 

Eoolesiastloal  Coiutitation.  See  Church 
of  Scotland.     Church  Judicatories. 

Edict  Haatffi,  Caapones,  Stabularii  See 
NautiJE,  &c. 

Edict  in  a  Conflrmation.  A  writ  in  the 
form  of  a  precept  by  the  commissary  of  the 
bounds  (now  the  sheriff  as  commissary,  or  the 
sheriff  of  Edinburgh,  where  the  parties  are 
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forth  of  the  kiogdom),  ordaining  the  next  of 
kin  oradeceaBeuparty,and  all  others  having 
interest,  to  bo  cited  odlctally,  to  hear  esecu- 
tors  decerned  and  coufinned  to  the  defunct. 
This  writ,  until  recently,  was  in  use  to  be 
applied  for  by  persons  desiring  to  be  decerned 
exeoutor.  It  was  executed  by  a  mesaenger- 
at-arms,  or  by  an  officer  of  court,  on  a  market- 
day,  at  the  head  burgh  of  the  county  where 
the  deceased  had  his  domicile,  and  at  the 
parish-church  door  on  a  Sunday,  at  the  dis- 
missal of  the  congregation.  If  the  deceased 
was  absent  from  Scotland,  anitM  rmanendi, 
the  edict  was  eiecnted  in  the  same  manner  at 
the  market-cross  of  Edinburgh,  as  the  eom- 
Mune  forum,  and  at  the  door  of  tho  parish- 
church  of  St  Giles;  i.e.,  the  High  Church  of 
Edinburgh,  The  inductee  were  in  all  cases 
nine  days ;  and  it  was  unnecessary  to  serve 
the  edict  on  any  one  personally,  except  in  the 
case  of  a  confirmation  ad  omissa  vd  male  ap- 
preliaUi,  where  the  executor  already  coufinned 
was  personally  cited  on  the  edict.  On  the 
expiration  of  the  indveice,  the  edict  might  be 
called  in  court;  and,  if  no  competitor  ap- 
peared, the  mover  of  the  edict  was  decerned 
executor.  If  there  was  a  competition,  the 
claimants  fell  to  be  preferred  according  to 
the  legal  order,  without  the  necessity  of  any 
new  edict,  whether  the  mover  of  the  edict 
should  be  the  person  ultimately  preferred  or 
not.      Since  the   article   ConBrmation    was 

S'inted,  the  procedure  has  been  changed. 
y  21  and  22  Vict.,  c.  56,  the  practice  of 
raising  edicts  is  abolished,  and  parties  must 
now  proceed  by  petition.  Stair,  B.  iii.  tit.  8, 
§  54  ;  Erik.  6.  iii.  tit.  9,  §  31 ;  Btli'i  Com.  li. 
b7  ;  Jwid.  Styles,  vol.  ii.  p.  500,  et  ieq.,  3d 
edit.     See  also  Confirmation.     Ejeetttor, 

Ediotal  Citatum  or  latimation.  An 
edictal  citation  is  a  citation  which  was  for. 
merly  pablished  at  the  market-cross  of  Edin- 
burgh, and  the  pier  and  shore  of  Leith,  or  at 
the  head  burgh  of  the  county  where  the  party 
BO  cited  has  his  residence.  In  civil  causes 
this  form  of  citation  was  necessary,  where  the 
party  cited,  although  amenable  to  the  courts 
of  this  country,  was  out  of  Scotland  ;  and,  in 
that  case,  the  citation  required  to  be  giren  by 
a  luesBenger-at-arms,  who  made  proclamation 
at  the  tnarket-croSB  of  Edinburgh  and  the 
pier  and  shore  of  Leith,  and  left  copies  of 
citation  for  the  defender,  at  those  places  re- 
spectively ;  Ertk.  B.  i.  tit.  2,  §  18.  But  the 
practice  on  this  point  was  altered  by  the  judi 
catnre  act  6  Geo.  IV.  c.  120,  whereby  it  was 
enacted,  that  after  11th  November  1823, 
the  then  subsisting  forms  of  edictal  citation, 
charge,publication,citation,  and  service  at  the 
market-cross  of  Edinburgh,  pier  and  shore  of 
Leith,  as  against  persons  forth  of  Scotland, 
should  cease  and  be  discontinued,  and  in  lieu 
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thereof,  snch  edictal  citations,  charges,  publi- 
cations, citations,  and  services,  as  against  per- 
sons forth  of  Scotland,  should  be  done  and 
performed  by  delivery  of  copies  at  the  record- 
olBce  of  the  keeper  of  the  records  of  the  Court 
of  Session.  An  abstract  of  the  copy  so  deli- 
vered, specifying  the  time  of  service,  the  na- 
ture of  the  writ,  the  names  and  designations 
of  the  parties,  and  the  day  against  which  he 
is  called  to  give  obedience,  or  to  make  ap- 
pearance, is  then  to  be  registered  in  a  book 
kept  for  the  purpose ;  and  the  keeper  is  fur- 
ther enjoined  to  keep  three  separate  registers, 
one  for  citations  on  summonses  and  orders  of 
service  against  parties  forth  of  Scotland ; 
another  for  citations  by  virtue  of  letters  of 
supplement  to  persons  forth  of  Scotland,  to 
appear  before  any  of  the  inferior  courts ;  and 
a  third  for  all  charges,  intimations,  and  publi- 
cations to  persons  forth  of  Scotland,  given  by 
virtue  of  letters  other  than  summonses  paaing 
the  Signet.  These  abstracts,  in  so  far  as  they 
comprehend  citations  by  virtue  of  summonses, 
precepts,  warrants  of  court,  and  letters  of  sup- 
plement.are  directed  to  be  periodically  printed 
by  the  keeper  of  the  record  at  the  end  of  each 
successive  period  of  fourteen  days,  from  and 
after  Uth  November  1825;  and  the  record 
is  to  be  at  all  times  open  for  inspection,  the 
copies  left  being  preserved  for  three  years, 
and  the  keeper  being  remunerated  for  his 
trouble  from  the  fee  fund ;  6  Oeo.  IV.,  c  120, 
§§  51,  52 ;  .1.  G.  2ith  Dee.  183S,  and  13  and 
14  Kiel.,  c.  36,  §  22.  See  Citation.  Curatory. 
Minor.  In  criminal  prosecutions,  if  the  ac- 
cused is  not  found  personally,  in  addition  to 
leaving  a  copy  of  the  indictment  or  criminal 
letters  at  his  dwelling-place,  he  must  be  edic- 
tally  cited  at  the  market-cross  of  the  head 
burgh  of  the  county  where  he  resides,  and  a 
copy  left  there  for  him  ;  1555,  c.  S3  ;  and  in 
order  that  suchedictalcitationmaybe  the  more 
public,  the  Act  1587,  c.  85,  requires  that  it 
shall  be  given  between  the  hours  of  eight  a.m. 
and  twelve  o'clock  noon,  "  in  presence  of  fa- 
mous witnesses  specially  designed."  If  the 
accused  have  no  fixed  domicile,  and  cannot  be 
found  personally,  the  Court  of  Justiciary  will 
grant  a  warrant  for  citing  him  edictally  at 
the  head  burgh  of  the  shire,  or  shires,  where 
he  has  chiefly  resorted  ;  and  if  he  be  ont  of 
Scotland,  special  authority  will,  in  tike  man- 
ner, be  given  for  citing  him  edictally,  at  the 
market^ross  of  Edinburgh,  and  the  pier  and 
shore  of  Leith,  on  induciw  of  sixty  days,  tho 
ordinary  tndaeife  in  all  criminal  cases  being 
flfteen  days  ;  Bume,  ii.  255,  et  »eq. ;  AUton't 
Prac.  333,  See  Criminal  ProtKution.  Esetm- 
lion.  Indueiet,  On  the  same  principle  on 
which  edictal  citations  are  founded,  our  prac- 
tice permits  edictal  executions  of  diligeneea 
and  intimations  of  various  kinds.  Thus,  where 
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the  parties  are  abroad,  a  warrant  may  be 
obtained  for  the  edictal  execution  of  bomings, 
inbibitions,  arreBtmenU,  and  other  diligeoces. 
So  also,  edictat  intimationB  of  assignations, 
premonitiong,  and  requisitions,  in  tbe  case  of 
redeemable  rights  and  the  like,  are  author- 
ised ;  letters  of  supplement  issuing  under 
authority  of  tbe  Court  of  Session,  being  the 
varraut  to  the  messenger  and  notary,  the 
former  of  whom  makes  tbe  intimation,  and 
takes  instruments  in  the  hands  of  tbe  latter, 
the  eseoution  being  signed  by  both.  By  M 
Geo.  111.,  c  137,  §  3,  edietal  executions  of 
arrestments,  in  order  to  interpel  an  arrestee 
who  is  out  of  Scotland,  must  be  intimated  to 
his  known  agent  in  Scotland,  the  object  of 
the  enactment  being,  to  protect  debtors  resid- 
ing abroad,  who  have  paid  bonajlde!  Sgme, 
7th  Dec.  1824,  SS.AD.  372.  But,  unless 
by  express  consent  of  parties,  all  these  edietal 
citations  and  intimations  must  be  given,  or 
made,  in  virtue  of  the  royal  warrant  contained 
either  in  the  summons,  or  obtained  by  pre- 
senting a  bill  at  the  Bill-Chamber.  Siair, 
B.  i.  tit.  18,  5  4 ;  Rots't  Uet.  vol.  i.  pp.  202, 
293,  479,  d  ttq. ;  Shanes  Prae.  p.  243.  See 
also  Bills  of  Signet  Lettert.  Citation.  Execution. 
EdinhuTgh,  the  capital  of  Scotland,  and 
tbe  seat  of  all  the  Scottish  supreme  courts  of 
justice.  The  market-cross  of  Edinburgh,  and 
the  pier  and  shore  of  Leitb,  are  held,  fidiotie 
jiirit,  to  be  the  communig  palria,  and  the  Court 
of  Session  is  the  eomnvtte  forum  of  all  Scotch- 
men resident  abroad,  and  amenable  to  the 
courts  of  this  country;  Stair,  B.  i.  tit.  18,  § 
4  ;  Ent.  B.  i.  tit.  2,  §  18 ;  Brown's  Synop.  h.  t. 
and  pp.  390,  575,  1933,  2306 ;  Rom's  Led.  i. 
202,  293 ;  ii.  359,  364.  See  Edietal  Citation. 
Various  acts  of  the  Scotch  Parliament  were 
passed  for  regulating  the  markets,  police,  &e., 
of  Edintiui^h,  most  of  which  have  been  super- 
seded by  more  recent  police  statutes.  The  act 
1696,  c.  8,  contains  many  useful  regulations 
concerning  the  manner  of  building  in  this 
city,  and  prohibits  any  new  house  to  be  built 
higher  than  five  storeys  above  the  causeway 
(t.  «.,  the  causeway  of  the  front  street).  This 
statute  was  held  to  be  in  force,  with  respect 
to  property  within  tbe  old  town  of  Edinburgh, 
in  the  case  of  Budian,  5th  August  1760,  Mor. 
p.  13173  ;  and  more  recently  as  to  buildings 
in  the  suburbs,  not  within  the  jurisdiction 
of  the  Dean  of  Guild  ;  Procurator-Jiscal  of 
Bdinlmrgli,  20th  June  1789,  Jfor.  p.  13187. 
The  present  police  acts  for  Edinburgh  are 
11th  and  12th  Vict.,  c.  113,  and  l7th  and  18th 
Vict.,  c.  118.  The  extent  of  tbe  muuicipality 
and  tbe  administration  of  its  affairs  are  regu- 
lated by  the  19tb  and  20  Vict.,  c.  32,  called 
tbe  "  Edinburgh  Municipality  Extension  Act, 
1856."  With  regard  to  what  has  been  some- 
times called  the  new  town  law  of  Edinburgh, 
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or  the  restraints  on  the  use  of  property  im- 
posed  by  a  building  plan  exhibited  to  feuars, 
Bf-B  Properti/.  Servitude.  See  also  Spro«,iJiiui'« 
App.  Cotes,  iv.  290  ;  and  Gordon,  vi.  87. 

Edinburgh  returns  two  members  to  tbe 
British  Parliament,     See  Reform  Act. 

Effectual  Abjudication.  An  adjudication 
is  completed  as  a  feudal  right,  in  competition 
with  other  feudal  rights,  by  a  charter  of  ad- 
judication and  sasine,  or  by  infeftment  on 
the  warrant  in  the  decree  of  adjudication. 
But,  in  questions  with  other  adjudgers  whose 
rights  are  not  feudalized,  and  in  reference 
to  the  pari  passu  ranking,  the  statute  64 
Geo.  III.,  c.  137,  §  11,  in  order  to  fix  more 
clearly  what  diligence  is  necessary  to  make 
an  adjudication  effectual,  enacts,  "  That  the 
presenting  a  signature  in  Excheifuer  when 
theboldingis  of  the  Crown, — or  the  executing 
a  general  charge  of  horning  against  superiors 
at  the  market-cross  of  Edinburgh,  and  pier 
and  shore  of  Leitb,  when  the  holding  is  of 
a  subject,  and  recording  an  abstract  of  the 
said  signature,  or  the  said  charge,  in  the 
Register  of  Abbreviates  of  Adjudications, — 
shall  be  held  in  all  time  coming  as  the 
proper  diligence  for  the  purpose  aforesaid." 
This  act  was  repealed  by  the  act  19  and  20 
Vict,  c.  79,  1856 ;  hut  the  act  19  and  20 
Vict,  c.  91,  §  6,  enacts,  that  tbe  lodging 
of  a  draft  charter  and  not«  in  the  oflico  of 
Presenter  of  Signatures,  when  the  proceeding 
is  of  the  Crown,  or  the  executing  a  charge  of 
horning  against  superiors  when  tbe  holding 
is  of  s  subject;  and,  secondly,  a  copy  of  such 
note,  and  an  abstract  of  such  drall;  charter 
or  such  charge  in  the  Register  of  Abbreviates 
of  Adjudications, — shall  be  held  as  the  proper 
diligence  for  making  an  adjudication  effectual. 
In  burgage  subjects,  the  general  charge  and 
recording  in  the  Register  of  Abbreviates  are 
sufficient;  and,  by  1661,  c.  62, all  adjudications 
led  prior  to  tbe  first  effectual  one,  or  within 
year  and  day  after  it,  are  to  be  ranked  pari 
passu.  As  to  the  mode  of  reckoning  the  year 
and  day,  see  Computation  of  time.  The  first 
effectual  adjudication,  being  thus  the  criterion 
of  the  pari  pM$u  preference,  is  held  not 
merely  as  a  private  diligence  belonging  to 
the  user,  but  as  a  general  diligence  in  which 
all  the  adjudicating  creditors  of  the  debtor 
have  an  interest ;  nor,  relatively  to  the  other 
adjudications,  will  it  lose  its  legal  character  of 
the  first  effectual  adjudication,  although  the 
debt  on  which  it  proceeds  may  have  been  paid 
off,  and  the  adjudication  thus  extinguished  as 
an  individual  diligence.  Bell's  Com.  i.  718. 
See  also  Ai^udication.     Charge  fry  Adjadgers. 

Effisin,  or  Effeiring.  This  word  occurs 
frequently  in  Scotch  law  languid,  and 
signifies,  corresponding  to,  or  relating  to.  1'he 
interest  effeiriag  to  a  particular  sum,  is  the 
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intereit  corresponding  to  the  sum.  "  Inform 
at  effein,"  meant,  in  such  form  as  in  law  be- 
longs to  the  thing.  Some  etymological  specu- 
lations about  the  term  will  be  found  in  Ross's 
Lett.  vol.  i.,  p.  52. 

^^tiaiu.  The  Egyptians  or  Qirpsies,  a 
distinut  race,  who  spruug  from  the  East, 
spread  over  all  liiurupe,  and  became,  from 
their  vftgrant  and  dissolute  habits  an  in- 
tolerable nuisance,  have  been  the  object  of 
severe  regulations  in  most  of  the  kingdoms 
of  Europe.  In  kfcotland,  they  are  taken 
notice  of  in  all  the  statutes  for  the  punish- 
ment of  rogues  and  vagabonds ;  and,  by  1661, 
c.  38,  justices  of  the  peace  are  empowered  to 
execute  the  laws  against  them.  By  an  order 
of  the  Privy  Council  in  June  1603,  confirmed 
by  the  sUtute  1609,  c.  13,  the  whole  race 
was  ordained  to  quit  Scotland,  under  the  pain 
of  death  if  they  returned ;  and  even  the 
offence  of  being  habit  and  repute  an  Egyptian 
is,  by  that  statute,  declared  capital.  Under 
the  statute  several  convictions  took  place; 
but  the  progress  of  civilization  has  mitigated 
the  severity  of  the  law ;  and  the  mere  fact  of 
being  an  Egyptian,  unless  coupled  with  some 
other  chargo,  such  as  of  theft,  or  of  idle  and 
disorderly  couduct,  will  not  be  considered  as 
a  legitimate  ground  of  prosecution  or  of 
punishment,  SeeHutne,  i.  i71,elseq. ;  Erik, 
B.  iv.  tit.  4,  §64;  Bogd't  Justice,  123. 

VA'ic  to  a  Sevenioa.  The  reverser  in  a 
wadset  right  is  the  borrower,  who,  under  his 
right  of  reversion,  is  entitled  to  redeem  the 
wadset ;  that  is,  to  have  the  land  restored 
to  him  on  repaying  tlie  sum  advanced  by 
the  wadsetter.  An  eik,  or  addition,  to  a 
reversion,  is  a  deed  granted  hy  the  reverser, 
acknowledging  the  receipt  of  a  farther  sum 
borrowed  from  the  wadsetter,  and  declaring 
that  the  wadset  shall  not  be  redeemable  until 
repayment  of  the  additional  loan,  as  well  as 
the  oi'iginal  one.  These  eiks,  although  not 
specially  mentioned  in  the  statutes  1469,  c. 
28,  and  1617,  c.  16,  yet,  being  additions  ad- 
jected to  the  reversion,  must  be  governed  by 
the  rules  applicable  to  the  reversion  itself,  of 
which  they  make  a  part,  and  are  therefore 
real  rights  effectual  against  singular  succes- 
sors, if  regbtered  according  to  the  directions 
of  the  statute  1617.  c.  16.  Stair,  B.  ii.  tit. 
10,  §  4  ;  Ersk.  B.  ii.  tit.  8,  §  10  ;  Bank.  B.  ii. 
tit.  10,  §  21  ;  Jurid.  Styles,  3d  edit.  vol.  i.,  p. 
591  ;  Ross's  Led.  ii.  33^.     See  iVadta. 

Elk  to  a  Coufinnatioii  or  Testament ;  is 
an  addition  to  the  inventory  made  up  by  an 
executor  in  his  confirmation.  When,  subse- 
quently to  the  eipediug  of  a  confirmation,  any 
additional  effects  belonging  to  the  deceased 
have  been  discovered,  the  party  who  has  con- 
firmed may,  under  authority  of  the  coramis- 
sary,  eik  those  effects  to  the  confirmation. 
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This  is  done  by  lodging  with  the  commissary- 
clerk  a  note  of  the  additions  to  be  made, 

whereupon  the  executor  receives  an  extract, 
which,  according  to  the  former  practice,  enu- 
merated the  articles  comprehended  in  the  eik ; 
although  a  reference,  in  the  extract,  to  the  in- 
ventory as  recorded  in  the  Commissary-court 
books,  seems  now  to  be  sufficient — the  extract 
stating  merely  the  stttnma  in  that  inventory. 
See  A.  S.  21st  Feb.  1824.  By  the  slat.  4 
Geo.  IV.,  c.  98,  §  3,  it  is  enacted,  that  after 
the  1st  Jan.  1824,  every  person  requiring  con- 
firmation shall  confirm  the  whole  moveable 
estate  of  the  deceased,  known  at  the  time,  to 
which  such  person  shall  make  oath;  "  provided 
always,  that  it  shall  and  may  be  lawful  to  eik 
to  such  confirmation  any  part  of  such  estate 
that  may  afterwards  be  discovered,  provided 
the  whole  of  such  estate  so  discovered  ba 
added  upon  oath,  as  aforesaid,"  excepting 
special  assignations,  which  remain  as  under 
the  act  1690,  c.  26.  Where  the  execuler  con- 
firmed appears  to  have  fraudulently  omitted, 
or  undervalued,  any  effects  belonging  to  the 
deceased,  any  creditor,  or  other  person  in- 
terested, may  apply  to  the  commissary  to  be 
confirmed  execuior  ad  omissa  vel  mote  ap- 
preliata.  Ersk.  B.  iii.  tit.  9,  §  36,  et  teg; 
Bank.  B.  iii.  tit.  8,  j  61  ;  Jurid.  Styles,  ii. 
497,el<«^.2dodit.  See  Coafirmalton.  Bxeevtor, 
Ijjeotiofl  and  IntroBioa.  Ejection  is  the 
violent  taking  possession  of  lands  or  houses, 
by  illegally  expelling  the  present  possessor; 
and  intrusion  is  the  entry  to  possession,  and 
the  violent  detention  of  the  subject,  without 
the  consent  of  the  parties  interested,  or  other 
legal  warrant.  These  delinquencies  as  to 
heritage  are  analogous  to  spuiUie  of  move- 
ables ;  and^tbey  give  rise  to  a  penal  action 
of  ejeeiiott  and  iatnaion,  for  recovering  the 
possession,  with  the  violent  profits  and  dam- 
ages, according  to  the  pursuer's  oath  tn  litem. 
This  action  can  be  insisted  in  by  such  persona 
only  as  were,  either  by  themselves  or  by  their 
servants  or  cottars,  in  possession  of  the  sul*- 
jects  from  which  they  were  ejected.  Hence, 
where  tenants  bare  been  illegally  expelled, 
and  the  natural  occupation  seized  by  ao  iu- 
truder,  the  tenants  are  the  proper  pursuers  ; 
and  without  their  consent  or  concourse,  the 
landlord  cannot  insist  in  the  penal  action. 
But,  in  such  a  case,  even  without  the  tenant'* 
consent,  the  landlord  may  pursue  the  intruder 
to  remove  without  warning,  and  to  pay  the 
ordinary  rent,  and  any  damage  which  the 
landlord  may  have  suffered  through  the  illegal 
act.  A  tenant  who,  after  the  expiration  of 
bis  lease,  and  after  having  been  legally 
warned  to  remove,  continues  to  possess  with- 
out the  landlord's  consent,  will  be  held  as  a 
violent  possessor,  and  will  be  subject  to  an 
action  of  ejection  and  intniuon,  in  the  same 
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miuiner  at  if  he  had  been  a  titmiger.  The 
dereoderin  an  action  of  ejection  and  intrtuion, 
if  he  plead  an;  defence  not  instantly  verified, 
most  find  caution  for  the  violent  proGta;  ]59t, 
c.  217  ;  A.  S.  im  Julg  1839,  §  34.  As  to 
the  penal  consequences  or  violent  piufits,  this 
action  prescnbeg  in  three  yeare  aiier  the 
forcible  entry  or  intrusion,  1579i  c.  81 ;  but 
the  injured  party  may,  even  after  the  expira- 
tion of  the  three  year^,  pursue  the  offender  to 
remove,  without  warning,  and  to  pay  the 
ordinary  rent  and  damages.  Stair,  B.  i.  tiL 
9,  5  25,  et  aeq.,  and  B.  iv.  tit.  28 ;  More'i 
Notes,  p.  ccclxixii ;  Bant.  B.  i.  tit.  10,  §  145  ; 
Enk.  B.  iv.  tit.  1,  §  15  ;  Jurid.  Slt/les,  2d  edit. 
vol.  iii.,  pp.  129)  654  ;  Bunler's  Landlord  and 
Tenant,  ii.  192,  et  seq.     See  Violent  Promts. 

Section,  Letter!  of.  Letters  of  ejection 
are  btters  under  the  royal  signet,  authorizing 
and  commanding  the  eherifl'  to  eject  a  tenant, 
or  other  possessor  of  land,  who  has  been  de- 
creed to  remove,  and  who  has  disobeyed  a 
charge  to  remove,  proceeding  on  letters  of 
homing  on  the  decree.  Where  the  decree  of 
removing  is  pronounced  by  a  sheriff,  he  may 
grant  a  precept  of  ejection,  directed  to  hia 
own  officers,  without  the  necessity  of  a  previous 
cbarge  of  horning.  These  letters  or  precepts 
of  ejection  are  eieeuted  by  throwing  out  of 
tfae  bouse  some  part  of  the  defender's  house- 
hold furniture,  and  extinguishing  his  fire. 
Anciently,  where  the  elocution  of  letters  of 
ejection  was  forcibly  opposed,  the  Scotch  Frivy 
CoDOcil  was  in  use  to  grant  tetters  o/Jire  and 
tKtrd,  anthorizing  the  sheriff  to  call  for  the 
assistance  of  the  county  to  dispossess  the  party. 
Bat  by  the  present  practice,  where  the  execu- 
tion of  any  decree  or  other  lawful  diligence  is 
opposed  by  a  force  which  the  civil  magistrate 
and  his  officers  are  unable  to  overcome,  they 
may  apply  for  military  aid  to  enforce  the 
execution  manv  mililan;  Erek.  B.  iv.  tit.  3,  § 
17 ;  Bani.  B.  ii.  tit.  9,  §  74,  and  B.  iv.  tit.  41. 
f  17.  In  ejecting  tenants  on  the  expiration 
of  a  lease,  the  landlord  may  proceed  either 
under  the  statute  1555,  c.  39,  or  under  the 
Act  of  Sederunt,  Hth  Dec.  1756.  Under 
the  statute,  after  the  legal  warning,  decree  of 
removing  may  be  obtained  either  in  the  Court 
of  SeisioQ  or  before  the  sheriff.  If  the  decree 
he  taken  in  the  Court  of  Session,  letters  of 
homing  must  be  raised  on  it ;  and  if  the 
tenant  disobey  the  charge,  letters  of  ejection 
may  follow.  If  the  decree  of  removing  be 
pronounced  by  the  sheriff,  no  letters  of  horn- 
ing are  necessary ;  and  the  ejection  may  pro- 
ceed at  once  on  the  sheriff's  precept  of  ejection : 
M  on  Luue$,  ii.  66,  4th  edit.  The  rule 
prescribed  by  the  Act  of  Sederunt  1756 
that  where  the  lease  contains  an  obligation  to 
remove  without  warning,  the  landlord  may 
charge  the  tenant  forty  days  before  Whit- 
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Sunday,  on  letters  of  horning  raised  on  the 
le,  to  remove  at  the  stipulated  term  ;  and, 
producing  such  horning  duly  executed  to 
the  sheriff,  he  is  authorized,  within  six  days 
after  the  term  of  removal,  to  eject  the  tenant. 
Where  there  is  no  obligation  to  remove  in 
the  lease,  the  landlord,  under  the  Act  of 
Sederunt,  may  raise  an  action  of  removing 
before  the  sheriff;  and  if  that  action  be  called 
in  court  forty  days  before  Whitsunday,  it  is 
held  equivalent  to  a  warning  mider  the  statute 
1555 ;  and  on  a  decree  of  removing  in  that 
action,  a  precept  of  ejection  may  be  obtained, 
under  which  the  tenant  may  be  ejected  within 
forty-eight  hours  after  the  term  of  removal. 
The  same  summary  ejection  may  t«ke  place, 
where  the  decree  of  removing  proceeds  on  any 
of  the  grounds  of  irritancy  of  the  lease,  men- 
tioned in  the  Act  of  Sederunt  1756.  See  the 
forms  of  ejection  fully  explained  in  Bdl  on 
Leates,  App.  No.  3 ;  Darliug'g  Prac.  p.  334,  et 
teq. ;  Rois'i  Leet.  ii.  510,  535,  et  seq. ;  tiunter'i 
Landlord  and  Tenant,  36,  ii.  et  seq.;  Jurid. 
Sli/les,  iii.  686, 771,  992  ;  Watson's  Stat.  Law, 
h.  I.  See  also  Removing,  and  the  Act  16  and 
17  Vict,,  c.  80,  1855,  §  29,  et  seq.,  enacting 
new  procedure  in  actions  of  removing. 

^ectment ;  an  English  law  term,  signify- 
ing an  action  at  law,  by  which  a  person  ousted 
and  amoved  from  the  possession  of  an  estate 
for  years,  may  recover  that  poBsession ;  and 
which  action  is  now  used  as  the  general  mode 
of  trying  disputed  titles  to  lands  and  tene- 
menta  in  England.  See  Tomlins'  Diet.  h.  t.  ; 
Jiots's  Led.  ii.  55,  3. 

Elder.  Elders  are  the  lay  members  of 
church  courts  under  the  Presbyterian  system 
of  church  government.  In  every  kirk-session 
there  must  be  at  least  two  elders.  The 
qualiflcations  for  the  eldership  are,  that  the 
elder  shall  be  a  man  of  good  and  exemplary 
moral  character,  and  that  he  shall  have  at- 
tained the  age  of  twenty-one  years  at  least. 
He  must  be  a  communicant,  and  inhabitant 
of  the  parish,  residing  there  for  at  least  six 
weeks  annually  ;  or  an  heritor  in  the  parisli, 
liable  in  stipend  and  other  parochial  burdens ; 
or  the  apparent  heir  of  such  an  hcritcr. 
Where  one  is  proposed  as  an  elder  who  resides 
only  occasionally  in  the  parish,  a  certificate 
must  he  produced,  under  the  hand  of  the 
minister  and  kirk-session  of  the  parish  where 
he  generally  resides,  that  he  is  of  unblemished 
character,  and  regular  in  his  attendance  on 
religious  ordinances.  Elders  are  chosen  by 
the  kirk-session,  and  approved  of  by  the  cun- 
gregation.  When  the  choice  or  election  has 
been  agreed  on  in  the  kirk-session,  the  name 
of  the  proposed  elder  is  read  from  the  pulpit, 
in  a  paper  called  an  edict,  appointing  a  day, 
at  the  distance  of  not  less  than  ten  days,  lor 
the  ordination.    If  no  good  objection  be  stated 
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to  the  appointment,  the  elder  is  then  ordained 
before  the  congregation.  On  liis  ordinatioo, 
be  is  required  to  declare  his  beiief  in  the 
Scriptures  of  the  Old  and  New  Testament ; 
his  assent  to  the  Confession  of  Faith;  his 
conTiction  that  the  Presbyterian  govemment 
and  discipline  are  in  oMordance  with  the 
Word  of  Ood  ;  to  promise  to  conform  to  these 
standards,  and  to  follow  no  divisive  courses, 
directly  or  indirectly,  to  their  prejudice  ;  and, 
finally,  he  is  required  to  accept  the  office  of 
the  eldership,  and  to  engage  to  perform  ite 
duties.  He  is  then  set  apart  (as  it  is  ex- 
pressed) for  the  office,  by  prayer,  accompanied 
with  an  exhortation  to  himself,  and  an  address 
from  the  pulpit  to  the  congregation.  After 
this  ceremony,  he  becomes  a  member  of  the 
kirk -session,  in  which  he  has  an  equal  vote 
with  the  minister  of  the  parish,  and  may  be 
chosen  representative  elder  of  the  kirk-session 
in  the  presbytery,  or  in  any  other  church 
judicatory.  When  a  pariah  is  entirely  with- 
out elders,  the  minister  applies  to  the  preaby* 
tery  of  the  bounds,  to  appoint  a  kirk-seesion 
for  his  parish  ;  or  the  presbytery  proceeds  of 
itself  to  do  so.  A  meeting  is  held  of  the 
heads  of  families;  fit  individuals  are  selected ; 
their  edict  is  appointed  to  be  served ;  the 
presbytery  meetfi  again  for  their  ordination  ; 
and  the  forms,  as  above  described,  are  ob- 
served. See  KxTk-Sasion.  ChuriA  Judica- 
tariet.  The  original  design  of  the  institntion 
of  the  eldership  appears  to  have  been,  to 
supply  the  minister  of  t)ie  parish  with  a 
parochial  council,  to  assist  him  in  exercising 
ecclesiastical  discipline,  and  to  advise  and  co- 
operate with  him  in  matters  affecting  the  in- 
terests of  religion.  Henc«,  an  elder  who 
discharges  the  religious  duties  of  his  office 
with  fidelity,  ought  to  take  a  close  inspection 
of  the  moral  and  religious  conduct  of  the 
parishioners,  and  to  assist  the  clergyman  in 
visiting  and  catechising  the  parish  ;  he  is  also 
required  to  serve  at  the  communion  table. 
An  elder  removing  from  one  parish  to  an- 
other may  be  admitted  ad  eundem,  in  the 
kirk-session  of  the  parish  to  which  he  removes, 
without  being  re-ordained.  And  where  an 
elder  does  not  reside  within  the  parish,  and 
does  not  return  to  it  within  twelve  months  to 
dischai^  his  duties,  it  is  competent  to  the 
kirk-session  to  declare  him  no  longer  a  mem- 
ber of  the  session ;  which  finding  is  intimated 
by  letter.  Every  kirk-session  is  represented 
in  the  presbytery  of  the  bounds,  and  in  the 
provincial  synod,  by  one  of  its  elders.  The 
representative  is  elected  every  half-year, 
within  two  months  after  the  sitting  of  the 
synod ;  and  a  new  election  takes  place  within 
a  month  after  death  or  demissioD.  Each 
presbytery  is  represented  in  the  Oeoeral  As- 
sembly by  a  certain  number  of  elders,  varying 
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fVom  one  to  four,  accordiog  to  the  number  of 
ministerial  charges  in  the  presbytery.  Thrae 
representatives  are  elected  at  least  forty  days 
before  the  meeting  of  Assembly.  Elders, 
when  members  of  church  courts,  have  a  title 
to  reason  and  vote  on  all  matters  under  dis- 
cussion, in  the  same  manner  with  the  clergj 
themselves.  The  office  of  elder  is  gratuitona. 
See,  on  the  subjectofthis  article,  Co(ii^«<S(ylM, 
Ac,  in  Church  Courts,  p.  4 ;  Aett  of  ABiembly, 
1642,  Sets.  5,  Act  10 ;  ffiirs  Theologieal  Jntti- 
tute»,'f.\7i,^seq.,Ka^2\2ftl»eq.;BuTTaonth£ 
Poor,  pp.  1-47.  See  also  PoorLamt;  Giliait'a 
Acts  o/Auembly,  177,  et  teq.;  HiWi  Prae.  4, 
ef  MQ.  See  Ktrk-Sestion.  Church  JwHealoriM. 
Section  Laws.  It  has  been  thought  right 
to  comprehend,  under  this  general  title,  a 
short  account  of  the  provisions  and  regula- 
tions relating  to  the  representation  of  the 
nobility  and  commons  of  Scotland  in  the 
British  Parliament,  although  a  considerable 

Eortion  of  the  article  has  been  rendered  merely 
istorical  by  the  passing  of  the  Reform  Act, 
as  it  contains  a  summary  of  the  former  elec- 
tion law  of  Scotland. 

The  ancient  Parliament  of  Scotland  con- 
sisted of  the  higher  clergy  and  the  barons ; 
the  latter  title  including  not  only  the  nobility, 
but  every  man  who  held  territorial  property 
as  the  immediate  vassal  of  the  Sovereign.  It 
was  not  until  towards  the  end  of  the  four- 
teenth century  (1372)  that  membere  from  the 
royal  burghs  obtained  places  in  that  assembly. 
At  that  time  the  duty  of  attendance  in  Par- 
liament was  felt  to  he  burdensome ;  and  the 
acts  1427,  c.  102,  and  1587,  c.  113, aodaeve- 
ral  other  old  statutes,  introduced  a  system  of 
represeutation,  chiefly  as  a  relief  to  tbeleser 
barons.  Afterwards,  when  religious  dissen- 
sions, and  the  increasing  importance  of  the 
Commons  as  a  political  body,  rendered  a  seat 
in  Parliament  more  an  object  of  ambition,  it 
became  necessary  to  improve  the  representa- 
tive system  by  various  legislative  enactments. 
See  the  statutes  1661,  c.  35,  and  1681,0.21. 
But  while  the  representation  of  the  Commons 
was  in  this  state  of  improvement,  the  Scottish 
Parliament  lost  one  of  its  branches,  on  the 
final  abolition  of  prelacy  by  the  act  1689,  c. 
3.  The  whole  estates  of  Parliament  sat  in 
one  house,  and  voted  together  as  one  deliber' 
ative  body;  consequently,  the  vote  of  every 
individnal  member  was  of  equal  weight ;  for 
the  qnestion  seems  to  have  been  determined 
by  a  majority  of  the  individual  vot«s  of  the 
^gffteg&te  assembly,  and  not  by  the  votes  of  the 
different  estates,  as  distinct  and  independent 
bodies.  See Madcemie't Obs.onthtStatt. p. 424. 
Hence  it  has  been  remarked  as  a  result  of  this 
peculiarity  in  the  constitution  of  the  Scottish 
Farliamenl8,thattheaidsand  subsidies  sranted 
to  Government  did  not,  as  in  England  or^{i- 
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ute  with  the  Comnoni,  but  were  conferred 
by  the  simultaneous  act  of  the  whole  three 
estates.  Another  peculiarity  of  the  Scottish 
Parliament  was,  the  institution  called  the 
Lordi  of  the  Articles.  This  was  a  select  coni- 
tnittee,  composed  of  a  certain  number  taken 
from  each  of  the  estates  of  Parliament,  and 
nominated  iu  a  separate  meeting  of  the  seve- 
ral estates,  at  the  commencement  of  every 
Parliament ;  1663,  c  1.  The  Lords  of  the 
Articlee  so  choseu,  were  empowered  to  arrange 
and  digest  the  subjects  for  deliberation,  and 
even  to  reject  altogether  such  matters  as  did 
not  appear  to  them  proper  to  be  brought  un- 
der the  consideration  of  Parliament.  This 
iortitntion  was  not  only  made  subservient  to 
the  undue  increase  of  the  ioQuence  of  the  So- 
vereign, to  whom,  in  effect,  it  gave  the  ad- 
vantage of  a  negative  before  debate ;  but,  in 
other  rentects,  the  Lords  of  the  Articles 
usurped  the  duties,  aud  encroached  largely  ou 
the  privileges  of  Parliameiit;  and,  accord- 
ingly, this  is  stated  as  the  &nt  id  the  list  of 
grievances  represented  by  the  estates  of  the 
kingdom  to  Kiog  William  in  1689.  By  the 
act  1690,  c.  3,  this  obnoxious  committee  was 
abolished.  See  Arliclet,  Lordi  of.  At  the 
union  of  the  kingdoms  of  England  and  Scot- 
land (1st  May  1707),  the  Scottish  Parliament 
was  incorporated  with  the  Parliament  of  Eng- 
land, the  united  Parliament  being  styled  the 
Parliament  of  Great  Britain.  The  Scottish 
nobility,  instead  of  having  hereditary  seats, 
H  in  the  Scottish  Parliament,  are  now  repre- 
sented in  the  British  House  of  Lords  by  six- 
teen of  their  number;  and  iu  the  House  of 
Commons,  while  England  continued,  as  before 
the  Union,  to  be  represented  by  513  members 
(now,  by  the  Reform  Act,  500),  the  number 
fixed  by  the  actofUnion  for  Scotland  is  forty- 
five  (by  the  Reform  Act,  fifty-three),  of  whom 
thirty  represent  the  counties,  and  fifteen  (by 
the  Reform  Act,  twenty-three)  the  royal 
burghs ;  Aci  1707,  c.  7,  art.  22.  See  Refiym 
AcL  The  roles  according  to  which  these 
reprtaentatives  of  the  nobility  sre  still  elected, 
and  by  which,  until  1832,  the  representation 
of  the  Commons  were  elected,  form  the  proper 
snhjact  of  the  present  article.  The  subject 
will  be  explained  in  the  following  order : — 

1.  <ytU  Election  of  Ue  Peer*  o/  Serfiand. 

2.  Of  the  EUcfion  tf  Commitiioners/or  Shiret. 
Z.  0/  the  Election  of  Repramtaiwa  for  the 

RiqiA  Bnrg\t. 


The  sixteen  representative  peers  must  he 
elected  from  the  Scotti^  peerage.  The  heirs 
and  succenon  to  the  dignities  and  honours  of 
tbe  ancient  Scottish  nobility,  are  declared  to 
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be  the  electors ;  1707,  c.  8.  It  follows,  that 
British  peer,  created  since  the  Union,  has 
a  title  to  vote,  or  to  be  elected ;  and,  in  the 
case  of  the  Duke  of  Queensberry,  which 
occurred  immediately  after  the  Union,  it  was 
resolved  in  the  House  of  Lords  (Slst  Jan. 
1709),  that  a  Scottish  nobleman  who  was, 
subsequently  to  the  Union,  created  a  British 
peer,  had  no  right  to  vote  in  the  election  of 
the  ropresenUtive  peers.  Very  soon  after- 
wards (18th  Dec.  1711),  in  the  case  of  the 
Duke  of  Hamilton,  tbe  House  of  Lords  de- 
termioed  that  a  Scottish  nobleman,  who  had 
been  created  a  British  peer  after  the  Union, 
was  not  entitled  to  sit  in  the  British  House 
of  Lords.  Hence,  it  followed  that  a  Scottish 
peer,  in  those  circumstances,  was  deprived, 
not  only  of  all  right  to  »t  in  the  House  of 
Lords,  but  even  of  a  voice  in  the  election  of 
the  representative  peers.  This  result  led  the 
Scottish  peers,  at  the  election  in  1733,  to  alter 
the  rule  which  bad  been  formerly  established ; 
and  on  that  occasion  the  Dukes  of  Hamilton 
and  Queensberry,  although  both  British  peers, 
were  allowed  to  vote  in  the  election  of  the 
sixteen  representative  peers:  they  did  so, 
however,  under  protest  that  they  did  not 
thereby  compromise  their  rights  as  British 
peers.  At  last,  iu  1782,  the  right  which  a 
Scottish  peer,  who  had  been  created  a  British 
peer  subeeqoently  to  the  Union,  bad  to  sit  in 
the  House  of  Lords,  was  brought  to  trial  in 
the  House  of  Lords  by  the  Duke  of  Hamilton, 
wben  tbe  former  precedent  was  disregarded, 
and  it  was  held,  that  a  Scottish  peer,  on  whom 
a  British  peerage  had  been  conferred,  was 
entitled,  in  virtue  of  such  peerage,  to  a  seat 
in  the  House  of  Jiords.  But,  subsequently 
to  this,  the  House  of  Lords  ordered  the  reso- 
lution  of  2lEt  January  1709  to  he  communi- 
cated to  the  Lord  Clerk-Register,  with  an 
injunction  to  him  to  conform  thereto  ;  that  is, 
to  reject  the  votes  of  Scottish  peers  who,  since 
the  Union,  had  been  created  British  peers; 
Retolntimof  the  Home  of  Lords,  18th  May  1787. 
At  a  more  recent  election,  however  (171)0), 
the  Duke  of  Queensberry  and  the  Earl  of 
Abercom,  both  of  them  Scottish  peers,  created 
British  peers  since  the  Union,  tendered  their 
votes,  which  were  rejected  by  tbe  clerks,  iu 
obedience  to  the  resolution  of  the  House  of 
Lords;  but  that  procedure  having  been 
brought  before  the  House  of  Lords,  It  was 
resolved  (6th  June,  1793),  that  the  votes  of 
the  Duke  of  Queensberry  and  of  the  Earl  of 
Ahercorn  ought  to  have  been  received  ;  aud, 
although  this  resolution  was  never  officially 
communicated  to  the  Lord  Clerk-Register, 
the  practice  ever  since  has  been  to  receive, 
without  objection,  the  votes  of  Scottish  peers 
holding  British  peerages,  created  since  the 
Union ;  so  that  now  they  can  vote  at  elections 
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and  also  Bit  iu  the  House  of  Lords.  A  Scot- 
tish peer  who,  at  the  time  of  the  Uoioo,  was 
also  an  English  peer,  was  never  denied  the 
privilegeof  voting  for  the  represeutatire  peers 
of  Scotland.  When  a  new  Parliament  isaum- 
nioned,  the  peers  of  Scotland  are  called  by 
proclamation  to  meet  and  elect  their  repre- 
sentatives. This  proclamation  must  be  made 
at  Edinburgh,  and  at  the  head  burghs  of  the 
other  counties  in  Scotland,  ten  days  at  least 
before  the  time  appointed  for  the  election. 
An  execution,  bearing  that  the  proclamation 
has  been  made  at  the  market'Croas  of  Kdin- 
burgh,  is  produced  at  the  meeting  for  election ; 
but  no  evidence  of  the  publication  at  the 
county  towns  is  required.  The  palace  of 
Uolyroodhouso  is  the  place  of  election  ;  and 
the  meeting  for  election  is  attended  by  the 
Lord  Clerk- Register,  or  by  two  of  the  prin' 
cipal  clerks  of  Session,  acting  under  his  com- 
mission. After  prayers  by  one  of  the  royal 
chaplains,  the  proclamation  and  execution  an 
read,  and  the  roll  of  peers  is  called.  Tbi 
names  of  the  peers  present,  and  of  the  proxies 
and  the  signed  lis^  of  absent  peers,  are  in 
serted  in  the  minutes.  The  oaths  are  thea 
Bdministered  to  the  peers  present,  by  the  offi- 
ciating clerks,  and  the  evidence  that  absent 
peers  who  have  sent  lists  or  proxies,  have 
taken  the  oaths,  is  examined,  after  which  the 
votes  are  collected  from  the  peers  present  and 
from  the  signed  lists,  and  the  names  of  the 
sixteen  peers  who  have  the  majority  are  de- 
clared. In  case  of  an  equality  of  votes  there 
is  no  casting  vote,  and  the  returning  officer 
merely  states  the  fact,  leaving  the  House  of 
Lords  to  give  directions  in  the  matter.  A 
list  of  the  names  of  Ihe  peers  elected,  written 
upon  parchment,  and  authenticated  by  the 
Bubsci'iption  of  the  officiating  clerks,  is  read 
to  tho  meeting,  and  afterwards  transmitted  to 
Chancery,  under  a  cover  addressed  to  the  clerk 
of  the  Crown.  Previous  to  taking  the  votes,  the 
titles  in  the  roll,  as  existing  at  the  time  of 
the  Union,  are  called  over,  when  those  who 
are  present  answer  "here."  By  14  and  15 
Vict,,  c.  87,  5  4,  titles  of  peerages,  in  right 
of  which  no  vote  has  been  given  for  fifty  years, 
are  not  to  be  called,  if  the  House  of  Lords 
shall  BO  direct;  and  by  10  and  11  Vict.,  c. 
52,  titles  of  peerages,  in  right  of  which  no 
vote  has  been  received  since  the  year  1800, 
are  not  called.  The  roU  is  again  called,  for 
taking  the  separate  votes,  proxies,  and  signed 
lists.  It  is  at  this  stage  of  the  proceedings 
that  any  peer  who  deems  himself  aggrieved,  as 
to  the  precedence  alloled  to  his  title,  may 
have  his  protest  recorded.  The  complaint 
may  be,  either  that  his  own  place  in  the  roll 
is,  generally,  too  low,  or  that  some  individual 
peer  is  ranked  too  high.  Many  of  the  older 
peerages  are  very  irregularly  arranged  in  the 
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list ;  some,  such  as  Crawford,  Errol,  Rothes, 
Morton,  and  Buchan  enjoying  the  place  due  to 
theoriginalcreation,notwithstandingrepeated 
and  sweeping  alteratioue  having  been  made 
in  the  line  of  succession  ;  while  others,  for 
example.  Mar,  Sutherland, and  Caithness, are 
placed  on  the  roll,  according  to  what  those 
skilled  in  peerage  law  represent  as  au  arbi~ 
trary  and  unwarranted  arj-angement. 

No  peer  under  age  can  vote  ;  and  at  one 
time  a  Roman  Catholic  could  neither  vote  nor 
be  elected  ;  1708,  c.  8  ;  but  now,  by  10  Geo. 
IV.  c.  7,  §5  5, 7,  and  8,  Roman  Catholic  peers 
may  vote  and  be  elected.  See  Roman  Ca- 
tWrc.  It  will  afford  a  good  objection  to  the 
vote  of  a  peer,  if,  withiaayear  preceding  the 
election  he  has  been  twice  present  at  divine 
service  in  any  Episcopal  meeting,  the  clergy- 
man uf  which  has  not  taken  the  oaths  to  Go- 
vernment, and  does  not  pray  for  the  Sove- 
reign by  name,  and  for  the  Royal  Family,  in 
the  form  prescribed  in  the  liturgy  of  the 
Church  of  England  ;  19  Geo.  II.,  c.  38,  §  26. 
The  peers  present  must  qualify  themselves  for 
the  election  by  taking  the  oaths  of  allegiance 
and  abjuration.  Those  peers  who  have  sent 
proxies  or  signed  lists  must  have  taken  and 
subscribed  those  oaths  before  a  sheriff- depute 
or  substitute  sitting  in  court ;  or  in  the  Court 
of  Chancery,  Queen's  Bench,  Common  Pleaa, 
or  Exchequer,  in  England  or  Ireland  ;  or  be- 
before  the  lieutenant  of  any  county,  or  any 
member  of  Privy  Council  in  Great  Britain 
or  Ireland  ;  or  before  any  judge  of  a  countj 
court  in  England,  or  any  British  ambassador 
or  minister  at  a  foreign  court,  or  the  secre- 
tary of  any  embassy  or  legation,  or  before  the 
governor,  lieutenant-governor,  or  officer  ad- 
ministering the  government  of  any  of  Her 
Majesty's  colonies  or  possessions  abroad,  or 
any  of  Her  Majesty's  judges  therein ;  and 
thismnst  be  certified  by  a  certificate  attached 
to  the  oaths,  and  produced  along  with  the 
proxy  or  signed  list  at  the  meeting  ;  15  aiut 
16  Viet.,  G.  35,  §  2.  No  one  is  entitled  to  act 
as  proxy  for  an  absent  peer,  except  a  peer, 
who  is  himself  entitled  to  vote  at  the  election ; 
aud  the  same  peer  cannot  act  as  proxy  for 
more  than  two  peers.  The  authority  to  act 
by  proxy  for  another  mnst  be  signed  by  f he 
Scotch  title  only  of  the  peer  who  grants  it; 
and  it  must  have  been  so  subscribed  in  pre- 
sence of  witnesses,  who  also  sign  their  names 
as  witnesses.  See  6  ^fitM,  c.  23,  §§  4,  5,  €.  At 
the  meeting  for  election,  no  busmess  whatso- 
ever unconnected  with  the  election  of  the  re- 
presentatives can  be  legally  introduced.  The 
peers  at.  that  meeting  have  no  right  to  decide 
upon  a  disputed  title  ;  and  therefore  where 
any  vole  is  tendered  by  a  person  not  duly 
qualilied,  or  where  a  vote  has  been  impTO- 
perly  rejected,  any  peer  present  who  ii  dii- 
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utiified  most,  if  lie  mean  to  try  the  ques- 
tioD,  eDt«r  &  proteet  ag&inat  tlie  reception  or 
rejection  of  the  vote;  which  protest  may  be 
the  foundation  of  a  petition  to  the  House  of 
hoTit,  eomplaining  of  the  return.  Those 
protests  must  be  received  by  the  retnrning 
officer,  who  ii  also  bound  to  give  extracls,  or 
copiesof  Ihem,  to  such  peers  as  demand  them  i 
hut  in  the  certificate  no  notice  is  taken  of 
tutb  protests.  The  same  tonus  are  observed, 
vhere,  from  death,  or  any  other  cause,  it  be- 
comes necessary,  during  the  existence  of  a 
FsTlianient,  to  supply  vacancies  in  the  repre- 
Hulative  peerage.  The  court  of  reviev,  iu 
■II  questions  connected  with  the  representa- 
tion of  the  peerage  of  Scotland,  is  the  House 
ofLorda.  SeothitSlalutef:  1707,c.8;6  Anne, 
t.23;  lOanrf  11  Vici-.c.  62;  I4andl5  VicL, 
e.  87 ;  15  and  16  Viet.,  c.  35  ;  Wight  on  Blec- 
tiont,  pp.  113-129;  BeU't  Election  Late,  pp. 
$-'25;  and  Robertaon'i  Peerage  of  Scotland, 
pauin. 

II.  Thb  Election  of  OoHmssioirERS  for 
Shues  (accordiiiq  to  the  ou>  law). 

1.  QaoiiAcahon.— The  act  1681,  c.  21,  in 
order  so  far  to  fii  the  qoaliDcation  of  the 
persons  entitled  to  elect,  or  to  be  elect«d, 
cammissioDers  of  the  shire,  provided  that  the 
elector  should  be  "  publicly  infeft  in  property 
or  superiority,  and  in  possesaion  of  a  forty- 
ihllling  land  of  old  extent  holdeo  of  the  king 
«r  prince,  distinct  from  the  feu-duties  in  feu- 
Isnds;  or,  where  the  said  old  extent  appears 
cot,  shall  be  infeft  in  lands  liable  in  public 
burdens  for  His  Majesty's  supplies  for  L.400 
(Scotch)  of  valued  rent,  whether  kirk  lands 
now  holden  of  the  king,  or  other  lands  hold- 
ing feu,  ward,  or  blench,  of  His  Majesty,  as 
king  or  prince  of  Scotland."  And  the  sta- 
tnte  16  Geo.  II.,  c.  II,  §  6,  provided  that  no 
person  should  be  entitled  to  vote,  or  to  be 
pat  on  the  roll  of  electors  for  Scotland,  "  in 
TMpect  of  the  old  extent  of  his  lands  holdeu 
of  the  king  or  prince,  unless  such  old  extent 
is  proved  by  &  retour  of  the  lands,  of  a  date 
prior  to  the  16th  September  1681  ;  and  that 
DO  division  of  the  old  extent  made  since  the 
aforesaid  16th  September  1681,  or  to  be  made 
b  time  coming,  by  retour  or  any  other  way, 
it,  or  shall  be  sostained  as  sufficient  evidence 
of  the  old  extent."  According  to  the  con- 
itmetion  which  was  put  upon  those  statutes, 
two  or  more  retours  of  different  parts  of  the 
same  lands,  prior  to  1681,  amounting  together 
to  forty  shillings  of  old  extent,  were  sufficient 
for  the  stfttntorv  qualification  ;  Makolm, 
Jan.  1776,  ifor.'p.  8592.  That  clause  in 
act  1681,  c.  21,  which  requires  the  old  extent 
to  be  **  distioct  from  the  feu-duties,"  was  held 
to  mean,  that  the  estate,  independently  of  the 
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feu-duty,  roust  amount  to  a  forty-shilling 
land  of  old  extent ;  M'Jra,  24tb  June  1747, 
Mor.  p.  8576 ;  Wight  on  Elections,  p.  179  ; 
Bell'g  Election  Law,  p.  65. 

Where  there  was  not  a  ret«ur  showing  that 
the  freehold  was  a  forty-shilling  land  of  old 
extent,the  statutes  required  as  the  only  other 
alternative,  that  the  land  should  be  holden 
of  the  king  or  prince,  and  rated  in  the  va- 
luation books  of  the  county  at  L.400  ScotA  of 
valued  rent,  which  was  in  all  cases  a  sufficient 
qualification,  whatever  might  have  been  the 
old  extent  of  the  lands.  The  most  important 
questions  connected  with  a  qualification  of 
the  latter  description  related  to  the  splitting 
of  valuations,  and  to  the  different  kinds  of 
property  on  which  valuation  might  be  put. 
Ah  to  the  first  point,  the  commissioners  of 
supply  were  empowered,  on  the  application 
of  those  concerned,  to  split  every  cvmnio  va- 
luation, and  proportion  the  valuation  accord- 
ing to  the  real  rent  of  the  respective  parcels 
included  in  it ;  and  it  afforded  no  objection 
to  this  proceeding,  that  thereby  the  land-tax 
would  be  subdivided  into  too  many  fractions  ; 
Wight  en  Electient,  p.  183,  et  ieq. ;  Btll't  Elec- 
tion Law,  p.  196,  el  teq.  Although,  generally 
speaking,  territorial  froperty  v^a  the  basis  of 
qualification,  yet  that  expression  was  inter- 
preted with  some  latitude,  and  was  held  to 
comprehend  a  variety  of  subjects,  which,  al- 
though less  or  more  attached  to  laud,  yet 
might  be  considered  as  falliug  more  properly 
under  the  denomination  a^  heritable  eetale  than 
of  land  strictly  so  called.  Thus  mills,  where 
they  had  been  valued,  mightvbave  ma^e  part 
of  a  eumulo  valuation,  wherever  they  had  as- 
tricted  multures;  where  that  was  not  the 
case,  and  where,  in  effect,  they  were  mere 
machines  for  performing  a  part  of  agricultural 
labour,  it  was  doubtful  haw  far  they  could  be 
considered  as  forming  any  part  of  a  cutnulo  va- 
luation. In  likemanuer,  fishings  might  have 
formed  the  basis  of  a  qualificatiou,  whether 
they  were  salmon  fishings  or  other  fishings, 
such  as  oyster  fishings,  or  even  white  fishings 
in  the  sea  ;  Ihtf,  7tb  August  1773,  Mer.  p. 
8656.  Fen-duties  also  might  have  been  the 
foaudation  of  a  qualification  ;  and  in  splitting 
a  eumulo  of  feu-duties,  payable  at  the  general 
valuation,  a  portion  of  the  cvmvlo  was  appro- 
priated to  the  feu-duties  due  to  the  superior. 
Teinds  likewise  might  have  afforded  a  quali- 
fication, when  in  the  hands  of  the  proprietor 
of  the  lands  out  of  which  they  were  due. 
Whether  or  not  a  third  party,  who  had  ac- 
quired right  to  the  teinds  payable  out  of 
another  person's  lands,  could  claim  on  such 
property,  was  an  undecided  question.  But 
heritable  offices,  although  feudalized  and  re- 
toured,  were  not  admitted  as  the  foundation 
of  a  qualification ;  Wight,  pp.  199-203 ;  BeWt 
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Election  Law,  pp.  47-^7.  The  valuation  in 
the  cws-booka  wu  proved  by  a  certificate 
under  the  haoda  of  two  of  the  comminioDere 
of  snppi;  for  the  county,  and  of  the  clerk  of 
supply.  The  property  vhich  afforded  the 
qualification  mnit  have  heeu  held  immediately 
of  the  king  or  prince.  But  it  was  not  enongb 
that  the  vassal  held  of  the  king,  tupplendo 
vicet  of  the  immediate  superior  who  had  re- 
fused to  give  ao  entry;  for  the  immediate 
superior  retained  right  to  all  the  casualties, 
and,  consequently,  remained  superior,  al- 
though, pro  hae  vice,  the  king  supplied  the 
defect  occasioned  hy  the  superior's  delay  or 
refusal  to  enter  his  vassal;  Mackemie't  Obter- 
vatioas  en  the  Statutes,  p.  467. 

The  person  claiming  to  be  admitted  on  the 
roll  of  freeholders  required  not  only  to  have 
been  infeft  in  his  freehold,  hut  his  sasine  must 
have  heen  recorded;  or,  if  he  had  completed 
his  title  by  confirmation,  the  charter  of  con- 
firmation must  have  been  expede  a  year  before 
his  enrolment  could  take  place;  12  jintu,  c. 
6,  5  1 ;  16  Geo.  II.,  c.  11,  §  10.  In  reckon- 
ing the  year,  the  maxim,  Diet  ineeptiu  pro 
ampleto  habelur,  applied,  and  the  claimant 
might  have  been  enrolled,  although  some 
hours  were  awaoting  to  complete  the  year ; 
rei/m,Jan.  1781,  ifur.  p.  8793.  In  cases  of 
that  kind,  the  date  of  the  entry  of  the  sasine 
in  the  minute-book  was  held  to  be  the  date 
of  the  registration  ;  and  the  certificate  of  the 
keeper  of  the  record,  as  of  that  date,  could 
not  he  redargued  by  parole  evidence  that 
there  was  actually  an  interval  between  the 
entry  in  the  minute-book  and  the  transcrip- 
tion into  the  record.  See  Beli't  Election  Law, 
pp.  263,  274,  and  tU^ntet  and  eate»  there  cited. 
The  rule,  that  the  voter  required  to  be  infeft 
before  his  name  could  be  put  on  the  roll  of 
freeholders  was  subject  tq  exceptions — 1(1,  In 
the  ease  of  a  husband  claiming  right  to  vote 
during  bis  wife's  life,  in  virtue  of  her  infeft- 
ment,  where  it  was  not  a  mere  liferent  ac- 
quired by  singular  titles  ;  2dlj/,  In  the  case 
of  a  widower  claiming  to  vote  on  property 
having  a  freehold  qualification,  of  which  he 
enjoyed  the  liferent  under  the  courtesy  (see 
Courtoy)  ;  and,  ddly,  In  the  case  of  an  appa- 
rent heir  in  possession  under  the  infeftmeot 
of  his  predecessor.  See  BtaU.  1681,  c.  21 ;  12 
Anne,  c  6,  5  6  ;  16  Geo.  II.,  c.  11,  §  10 ; 
Wight,  pp.  238-246  ;  BeWs  Election  Law,  pp. 
128-147.  To  complete  the  qualification  it 
was  farther  requisite  that  the  freeholder  claim- 
ing enrolment  should  be  in  possession  of  the 
subject  of  his  freehold,  either  naturally,  by 
labouring  the  ground,  or  civilly,  bv  drawing 
the  rent  or  feu-duty,  or  other  reddendum,  or 
hy  taking  the  necessary  steps  for  enforcing 
them.  Hence,  in  creating  a  vote  od  a  mere 
right  of  superiority,  a  separation  between  the 


property  and  the  superiority  was  made,  be- 
fore the  superiority  was  conveyed  to  the  in- 
tended voter.  To  accomplish  this  the  Crowo 
vassal  might  have  granted  a  feu-right  to  a 
third  person,  and  then  conveyed  what  re- 
mained in  himself  (i.  e.,  the  superiority  of  the 
feu)  to  the  intended  voter.  After  this,  the 
third  person  re-disponed  the  feu  to  the  ori- 
ginal Crown  vassal,  who  thus  became  the  in- 
tended voter's  vassal  in  the  feu  ;  consequently 
leaving  nothing  in  the  voter  but  a  mere  supe- 
riority. Or  the  same  object  might  have  heen 
attained  by  the  Crown  vassal  disponing  both 
property  and  superiority  to  the  intended  voter, 
who,  having  completed  his  title  as  vassal  to 
the  Crown,  in  the  whole  subject,  granted  » 
feu-right  to  the  former  Crown  vassal.  But, 
in  the  latter  case,  the  disposition  to  the  voter 
must  have  home  that  he  was  under  an  obli- 
gation to  grant  the  feu-right,  otherwise  he 
could  not  have  been  in  circumstances  to  take 
the  trust  oath  ;  Forretter,  9th  Jan,  1755, 
Mor.  p.  8755,  Though  the  superiority  aod 
property  of  lands  thus  often  came  to  be  vested 
in  ditrerentpersons,  and  although, colloquially, 
they  are  distinguished  by  those  names,  or  the 
former  called  the  dominium  directum,  and  the 
latter  the  dominium  utile,  yet  as,  according  to 
strict  feudal  notions,  the  latter  is  only  re- 
garded as  a  burden  on  the  former,  and  not  as 
a  separate  independent  right,  it  has  beeo 
generally  held  that  the  proper  mode  of  cod- 
veying  the  mere  superiority  is,  to  dispone  the 
lands  themselves,  and  to  eiCRpt  the  previously 
granted  feu-right  from  the  obligation  of  war- 
randice. It  has  heen  held,  however,  by  the 
First  Division  of  the  Court  (although  contrary 
to  the  opinion  of  Lord  President  Hope),  that 
a  mere  conveyance  of  the  "  dominium  directum" 
is  an  efiectual  conveyance  of  the  superiority, 
and  henco,  that  it  was  sufficient  to  confer  a 
title  to  vote  ;  Lord  Archibald  BamHton,  23d 
Feb.  1819,  Fac.  Coll.  But  the  soundness  of 
that  judgment(  which  was  to  have  been  brought 
under  review  bad  the  case  not  been  compro- 
mised) has  been  doubted ;  and  the  question 
having  afterwards  occurred  in  the  Second 
Division,  the  Court  waived  the  determination 
of  it,  the  case  having  been  decided  against 
the  disponee  on  a  separate  ground ;  M'Queen 
V.  Naime,  23d  Jan.  1823,  2  S.  dt  D.  637. 
By  the  case  of  Gardner  against  Trinity- 
House  of  Leith,  however  (Feb.  9, 1841,  3  D. 
534),  it  is  settled  that  infeflment  in  the  supe- 
riority of  the  lands  is  a  good  title  to  the 
dominiwn  directum.  See  Menciet'  Lact,  p.  639. 
As  a  test  of  the  freeholder's  possession,  and 
as  a  protection  against  nominal  and  fictitious 
voters,  the  statute  7  Qeo.  II.,  c.  16,  j  2,  pre- 
scribed the  form  of  an  oath,  commonly  catted 
the  oath  of  trust  and  possession,  whicB  every 
freeholder  claiming  to  vote  at  an  aleetion,  or 
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ia  adJDBting  the  rolls  of  eleotora,  might  hare 
been  required  to  take  ajid  lubscribe,  on  the 
motion  of  anj  freeholder  formerly  enrolled. 
Tbe  oath  was  in  thew  temiB :  "  I,  A.  B.  do, 
ID  the  presence  of  God,  declare  and  swear 
"   iX  the  lands  and  estate  of 


for  which  I  claim  a  right  to  vote  in  the  elec- 
tion of  a  member  to  serve  in  Parliament  for 
this  connty  or  stewartry,  are  actually  in  my 
poeaeasion,  and  do  really  and  truly  belong  to 
me,  and  ia  my  own  proper  estate,  and  is  not 
coaveyed  to  me  in  trust,  or  for  or  in  behalf  of 
»ny  other  person  whatsoever  ;  and  that  nei- 
ther I,  nor  any  person,  to  my  knowledge,  in 
my  name,  or  on  my  account,  or  by  my  allow- 
ance, hath  given,  or  iot^nds  to  give,  any  pro- 
mise, obligation,  bond,  back-bond,  or  other 
aecarity  whatsoever,  other  than  appears  from 
tho  tenor  and  conteots  of  the  title  opoD  which 
I  now  claim  a  right  to  vote,  directly  or  indi- 
rectly, forredisponiag  or  reconveying  the  said 
lands  and  estate  in  any  manner  of  way  what- 
soever, or  for  making  the  rents  and  profits 
thereof  forthcoming  to  the  use  or  benefit  of 
tbe  person  from  whom  I  have  acquired  the 
said  eetate,  or  any  other  person  whatsoever  ; 
and  that  my  title  to  the  said  lands  and  estate 
is  not  nominal  or  fictitions,  created  or  re- 
served iu  me,  in  order  to  enable  me  to  vote 
for  a  member  to  serve  in  Parliament,  but  that 
the  same  is  a  true  and  real  estate  in  me  for 
my  own  use  and  benefit,  and  for  the  use  of 
no  other  person  whatsoever  ;  and  that  is  the 
truth,  as  I  shall  answer  to  Qod."  Any  free- 
holder who  refused  to  take  and  subscribe  this 
oath  was  not  allowed  to  vote  ;  and  his  name 
was  directed  to  be  forthwith  erased  out  of  the 
roll  of  freeholders.  Persons  convicted  of  tak- 
ing the  oath  falsely  incurred  tbe  pains  of 
peijury ;  7  Geo.  II.,  c.  16,  §  3.  As,  however, 
S  iMre  superiority  of  the  requisite  extent  or 
Taluation  afforded  a  qaalification  to  vote,  it 
was  enough  to  entitle  a  freeholder  with  safety 
to  take  the  oath,  that  he  was  in  receipt,  and 
was  the  only  person  in  receipt,  of  all  that 
could  be  drawn  from  the  estate  which  consti- 
tuted the  qualification,  however  illusory  or 
trifling  in  value  it  might  have  been.  In  like 
manner,  in  reference  to  the  terms  of  this  oath, 
the  possession  of  a  liferenter  was  held  to  be 
the  possession  of  the  flar  ;  and  the  possession 
of  an  adjudger  or  adjudgers,  before  the  expir- 
ation of  the  legal,  was  understood  to  be  pos- 
session by  the  proprietor ;  Wight,  p.  257 ; 
Bell's  Election  Law,  p.  149,  M  teg. 

No  infeftment  taken  upon  any  redeemable 
right  whatsoever,  except  proper  wadsets,  ad- 
judications, or  apprisings,  allowed  by  the 
act  1681,  c.  21)  entitled  the  person  so  infeft 
to  vote  or  to  be  elect«d ;  12  Anne,  c.  6,  §  S. 
The  provision  of  the  act  1681,  as  to  wad- 
setten,  was,  that  proper  wadsetters  having 
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lands  of  the  requisite  holding,  extent,  or 
valuation,  should  have  right  to  vote ;  which 
right "  shall  not  be  questionable  upon  pre- 
tence of  any  order  of  redemption,  payment, 
and  satisfaction,  unless  a  decree  of  declarator 
or  voluntary  redemption,  renunciation,  or  re- 
signation, be  produced."  Proper  wadsetters 
were  justly  admitted  to  vote,  because,  prior 
to  the  period  of  redemption,  they  had  the  full 
enjoyment  of  tho  lands  or  estate  precisely  as 
ifthey  had  been  absolute  proprietors;  whereas, 
on  the  other  hand,  improper  wadsetters  were 
excluded,  because,  being  bound  to  account  for 
the  surplus  rents  of  the  subject,  after  payment 
of  the  interest, — or,  in  other  words,  to  impute 
the  surplus  in  extinction  of  the  principal  sum 
due  to  them  by  the  reverser,— they  could  not, 
even  before  the  term  of  redemption,  be  cou- 
sidered  as  proprietors.  It  was  decided,  how- 
ever, that  even  a  proper  wadset  of  superiority, 
of  the  requisite  valuation,  redeemable  in  five 

?ear8,  did  not  afford  a  freehold  qualification. 
'he  reason  which  weighed  with  the  majority 
of  the  Court  in  that  case  was,  that  this  was  a 
mere  temporary  and  fictitious  right,  given  in 
order  to  create  a  vote  for  a  particular  elec- 
tion, and  not  a  true  wadset,  or  pledging  of 
land  for  the  loan  of  money,  which  alone  was 
contemplated  by  the  act  1681 ;  Scott,  15th 
Jan.  1820,  Foe.  Coll.  Sea  also  Wight,  p.  240, 
et  teq. ;  B^s  Election  Lav,  p.  91,  et  »eq.  With 
regard  to  adjudgers,  tbe  provision  of  the  act 
1681  was,  that  they  should  have  no  vote 
during  tbe  legal ;  and  that,  "  after  the  expiry 
thereof,  the  appriser  or  adjudger  first  infeft 
shall  only  have  vote,  and  no  other  appriser 
or  adjudger  coming  in  pari  panu,  till  their 
shares  be  divided,  that  the  extent  or  valua- 
tion thereof  may  appear  ;  and  that,  during  the 
legal,  the  heritor  having  right  to  the  rever- 
sion shall  have  vote ;"  which  right  to  vote, 
proceeding  upon  an  adjudication  of  which  the 
legal  has  expired,  was  declared,  as  in  the  case 
of  proper  wadsets,  not  to  be  questionable  on 
the  ground  of  payment,  or  satisfaction  of  the 
debt  on  which  tbe  diligence  proceeded,  unless 
a  decreet  of  declarator  of  redemption,  or  a 
voluntary  renunciation  or  resignation  should 
be  produced.  The  reason  of  this  enactment 
is  obvious ;  for,  until  the  legal  expire,  the 
right  is  redeemable  at  any  time  on  payment 
of  the  debt,  and  might  therefore  be  said  to 
be  dependent  on  the  debior's  will ;  but  after 
the  expiration  of  the  legal  the  right  of  re- 
demption is  foreclosed,  and  the  legal  transfer 
to  the  adjudger  becomes  absolute.  It  seems 
to  be  doubtful,  however,  whether,  even  after 
the  expiration  of  the  legal,  the  adjudger's 
title  to  vote  conld  have  been  considered  as 
unobjectionable,  before  he  had  obtained  a  de- 
cree of  declarator  of  expiry  of  the  legal ;  and, 
at  any  rate,  it  was  settled  that  no  adjudger. 
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although  the  legal  had  expired,  could  be  en- 
rolled unless  he  wns  in  possession  of  the  sob- 
ject.  Wiffht,  p.  237,  et  seg.;  Bell's  Election  Law, 
p.  147,  et  teq. 

By  the  special  constitntion  of  the  shire  of 
Sutherland,  not  only  the  immediate  vassals  of 
the  king  or  prince,  but  those  also  who  held 
of  the  Earl  of  Sutherland,  and  of  other  sub- 
jects-superior,  had  been  iu  use  to  vote  in  the 
election  of  commissioners  of  the  shire ;  and, 
by  16  Geo.  II.,  c.  11,  §§  19.  20,  and  21,  it 
was  enacted,  that  after  the  1st  September 
1745,  no  persoD  should  be  eligible  as  commis- 
sioner  for  that  shire,  or  have  right  to  vote  at 
the  election,  unless  he  had  been  infel't  and  in 
possession  of  lands  liable  to  his  Majesty's  sup- 

Elies,  and  other  public  burdens,  at  the  rate  of 
1.200  Scots,  valued  rent;  that  the  same 
lands  should  not  afford  double  qualifications ; 
that,  where  the  land  was  held  of  the  king  or 
prince,  the  vassal  of  the  king  or  prince  only 
should  be  entitled  to  vote,  and  not  the  vassal 
or  sub-vassal  to  such  Crown  vassal.  But  if 
the  king's  vaasal  was  a  peer,  or  other  person 
or  body  politic,  who  by  law  could  elect  or  be 
elected,  the  proprietor  of  the  land  (that  is, 
the  person  having  the  (dominium  utile),  and 
not  any  of  his  superiors,  should  be  entitled  to 
vote  ;  and  no  after  alienation  of  the  superior- 
ity of  such  lands  in  favour  of  a  person  capable 
to  be  a  member,  or  to  vote,  should  deprive 
the  proprietor  of  his  right  of  electing  or  of 
being  elected,  or  entitle  the  purchaser  of  such 
superiority  to  elect  or  to  he  elected;  and, 
Uutly,  It  was  enacted  that  land  of  the  valua- 
tion foresaid,  holden  in  part  of  the  Crown, 
and  in  part  of  a  peer,  or  other  person  or  body 
politic,  incapable  to  elect  or  to  be  elected, 
should  in  that  county  be  a  sufficient  qualifica- 
tion to  the  proprietor  nf  such  lands.  See 
Sutherland,  Conntr/  of. 

Oenerally  speaking,  none  could  be  elected 
but  such  as  could  elect.  But  where  the  per- 
son elected  during  the  existence  of  the  Par- 
liament to  which  he  was  returned  lost  his 
qualification,  or  was  actually  struck  oIT  the 
roll  of  freeholders,  he  might  nevertheless  have 
continued  to  sit  as  member,  until  the  dissolu- 
tion of  that  Parliament ;  Wight,  p.  289.  The 
following  persons  could  neither  elect  nor  he 
elected: — lit.  Fatuous  persons  or  lunatics 
under  tutory  or  guardianship.  2d,  Minora; 
1681,  c.  21,  and  1707,  c.  8.  3d,  Until  1829, 
Papists  and  persons  refusing  to  subscribe  the 
formula  in  the  act  1700,  c.  3.  ith.  Persons 
who,  within  a  year  preceding  the  election, 
had  been  twice  present  at  divine  service  in  an 
Episcopal  meeting  where  the  king  and  royal 
family  were  not  prayed  for  as  in  the  liturgy 
of  the  Church  of  England  ;  19  Geo,  II.,  c.  38, 
§  26.  5th,  The  eldest  sons  of  Scottish  peers ; 
tard  Doer's  Catt,  26th  March  1793,  Pari. 
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Caset.  They  were  eligible,  however,  for  any 
county  or  burgh  in  England;  and  the  dis- 
qualification, even  in  Scotland,  did  not  extend 
to  the  eldest  sons  of  British  peers  ;  Wight,  pp. 
270  and  290 ;  B'M's  Elec.  tow,  p.  343,  d  teq. 
Gih,  Aliens ;  and  even  when  naturalized  by 
Act  of  Parliament  (except  when  the  act  of 
naturalization  fallowed  on  intermarriage  with 
the  royal  family],  the  act  must  contain  a 
clause,  declaring  that  the  naturalized  alien 
shall  not  be  enabled  to  sit  in  either  House  of 
Parliament;  1  Geo.  I.,  stat.  2,  c.  4.  See 
Alien,  7th,  All  persons  concerned  in  the 
management  or  collection  of  any  duties  or 
taxes  due  t«  Government,  except  commission- 
ers of  the  land-tax,  or  persons  acting  under 
them.  This  incapacity  continued  for  twelve 
calendar  months  after  the  person  ceased  te 
hold  the  appointment;  22  Geo.  Ill,,  c.  41. 
But  although  such  persons  were  disqualified 
to  vote  in  the  election  of  a  member  of  Parlia- 
ment, they  were  not  prevented  from  acting  as 
freeholders  in  any  other  respect ;  Wight,  p. 
278.  8th,  Persons  guilty  of  wilful  and  cor- 
rupt perjury ;  as  also,  any  person  who  asked 
or  received  a  reward  of  any  kind  whatsoever 
for  giving  or  withholding  his  vote,  besides 
being  subjected  to  other  penalties,  was  for 
ever  disabled  to  vote  in  the  election  of  a 
member  of  Parliament ;  7  WiU.  III.,  c.  4 ; 
2  Geo.  II.,  c.  24. 

2.  Of  the  rfl«  of  eketon.—A.  roll  of  the 
electors  in  each  county  was  first  ordered  to 
be  made  up  by  the  act  1681,  c.  21 ;  and  the 
manner  of  continuing  and  revising  those  rolb 
in  the  different  counties  annually,  at  the 
Michaelmas  bead-court,  or  at  meetin<;3  for 
election,  was  more  fully  prescribed  by  the 
statute  16  Geo.  II.,c.  11.  The  qualification 
necessary  te  entitle  a  person  to  have  been  put 
upon  this  roll,  has  been  already  adverted  to; 
and  no  freeholder,  whose  name  bad  not  been 
regularly  enrolled,  could  legally  vote  in  the 
election  of  a  commissioner  for  the  shire.  In 
some  counties,  it  appears  that  the  directions 
of  the  act  1681,  in  regard  t«the  rolls  of  free- 
holders, had  been  disregarded  ;  and  it  was 
therefore  enacted,  by  16  Geo.  IF.,  c.  1 1,  5  2, 
that  those  freeholders  who  stood  upon  the  roll 
then  last  made  up,  whether  at  the  Michaelmas 
bead-court  or  at  tlie  last  election  meeting, 
should  be  the  constituent  members  of  the  next 
Michaelmas  or  election  meeting,  to  revise  the 
rolls.  The  statute  also  contained  provisions 
for  purifying  the  rolls  as  they  stood  at  that 
time,  by  summary  complaint  to  the  Court  of 
Session  ;  and,  to  prevent  future  irregularities 
in  the  time  of  holding  the  Michaelmas  bead- 
court,  it  was  directed  {§  18)  that  every  sheriff 
should,  at  least  fourteen  dap  be*'ore  Michael- 
mas then  next,  appoint  a  precis'  day  for  bidd- 
ing that  court  in  his  coaniy  in  foe  year  1743; 
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aad  that,  on  the  anniversary  of  the  day 
fixed,  the  Miobaelinaa  bead-court  in  that 
county  should  be  held  in  all  time  coming. 
The  claim  of  enrolment  sets  forth  the  name  of 
the  claimant's  lands,  his  titles  thereto,  Aod  the 
dates  thereof,  with  the  old  extent  or  valuation 
upon  which  his  qualification  rested;  16  Geo. 
//.,e.  11,^7.  {Bw,  Claim  of  Enrdment.)  A 
copy  of  the  claim  required  to  be  left  with  the 
sbei-iff-clerk  two  caleadar  mouths  at  least  be- 
fore the  Michaelmas  bead-conrt ;  and  be  was 
required  to  indorse  on  it  the  date  of  bis  re- 
ceiving it,  and  give  out  copies  of  it  when  re- 
qnired,  on  payment  of  the  fee  of  an  ordinary 
extract  of  the  same  length;  16  Geo.  II.,  c.  11, 
§  7.  It  was  not  necessary  that  the  copy  of 
the  claim  lodged  with  the  sheriff-clerk,  nor 
even  the  principal  claim,  should  have  been 
signed  by  the  claimant;  nor,  indeed,  the 
claimant  to  appear  personally  at  the  meeting 
of  freeholders  (any  other  fVeeholder  might 
have  appeared  for  him) ;  and,  when  the  claim- 
ant was  in  Scotland,  the  possession  of  bistitle- 
deedswasheldasasufficientmandate.  Where 
he  WBB  abroad,  a  special  mandate  seems  to 
have  been  requisite;  Wight,  p.  154;  Bell's 
Eke.  Law,  p.  40.  In  like  manner,  any  objec- 
tion which  was  to  be  stated  to  a  freeholder's 
remainiug  on  the  roll,  on  aoconut  of  an  altera- 
tion of  circumstances,  required  to  be  leflin 
writing  with  the  sheriff-clerk  two  calendar 
months,  at  least,  before  the  Michaelmas  meet- 
ing ;  and,  in  the  same  manner  as  in  the  case 
of  the  claim,  the  sheriff-clerk  indorsed  on  the 
objection  the  date  of  receiving  it,  and  gave 
copies  of  it  on  the  same  terms.  Neither  the 
name  nor  the  subscription  of  the  objector  was 
required ;  and  such  objections,  as  well  as  the 
claim  of  enrolment,  required  to  be  supported 
at  the  meeting  by  one  of  the  freeholders, 
otherwise  they  might  he  disregarded  ;  for  it 
was  no  part  of  the  dnty  of  the  sberiff<clerk  to 
bring  litem  under  the  notice  of  the  free- 
holders; Wi<)ht.  p.  154,  et  teq.;  Befft  Eke. 
hato,  p.  40.  But,  although  claims  of  enrol- 
ment, or  objections  to  freeholders  standing  on 
the  roll,  required  to  be  lodged  in  this  way  two 
months  before  the  Michaelmas  head-court, 
yet  such  claims  or  objections  might  have  been 
iHvngbt  forward  without  any  such  previous 
notice,  at  any  meeting  for  the  election  of  a 
member  of  Parliament ;  and,  accordingly,  the 
claim  was  commonly  addressed  to  the  free- 
holders "  at  their  next  Michaelmas  bead- 
court,  or  at  any  meeting  for  electing  a  repre- 
sentative in  Parliament,  which  may  be  held 
antecedent  thereto."  Claims  or  objections 
might  be  made  at  the  election  meeting  de 
flano,  and  disposed  of  without  lodging  them 
with  the  sheriff-clerk ;  and  the  clairoant,  if 
dnty  qnalified,  was  enrolled ;  or,  if  the  objec- 
tion was  well-founded,  the  fi^eholder  objected 
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to  was  struck  off  the  roll,  at  such  meeting, 
before  the  election  of  the  representative  was 
proceeded  with ;  WigM,  p.  1S2, 

A  Michaelmas  or  election  meeting  of  frae- 
boldera  had  no  right  to  review  the  proceed- 
ings of  a  former  meeting;  but  a  claimant 
whose  claim  had  been  rejected  by  a  formv 
meeting,  might  have  presented  a  new  claim, 
and  a  subsequent  meeting  might  have  added 
his  name  to  the  roll.  But  wbere  a  meeting 
bad  improperly  rejected  a  clnira,  or  delayed 
the  consideration  of  it,  or  had  struck  the 
name  of  a  freeholder  off  the  roll  without  suf- 
ficient reason,  au  appeal  lay  to  the  Conrt  of 
Session.  This  appeal  was  brought  before  that 
Court  in  the  form  of  a  petition  and  complaint 
at  the  instance  of  the  party  who  bad  been 
refused  admission,  or  whose  name  had  been 
struck  off.  It  was  served  upon  the  person 
whose  objection  had  prevaim ;  and  it  must 
have  been  presented  to  the  Court  actually 
sitting  in  judgment  {Speift,  21st  Feb.  1823, 
2  S.dD.  237),  or  to  the  Lord  Ordinary  on 
the  Bills  in  time  of  vacation,  within  four 
calendar  mouths  after  the  meeting  whose  pro-- 
ceedings  were  complained  of.  In  like  man- 
ner, ifa  person  had  been  enrolled  whose  title 
was  thought  liable  to  objection,  a  similar 
petition  and  complaint  might  have  been  pre- 
sented, within  the  same  time  after  the  enrol- 
ment, by  any  freeholder  standing  upon  the 
roll.  The  respondent  required  to  answer  the 
complaint  within  fifteen  days ;  and  the  case 
enjoyed  the  privilege  of  a  summary  discus- 
■  ra;  16  Geo.  7/.,c.ll;  30  Geo.  III.,c.  17,54. 
Where  no  such  complaint  was  brought  witb- 
four  months  after  the  name  of  a  person 
had  been  added  to  the  roll,  or  where  it  bad 
been  brought  and  dismissed  by  the  Court, 
such  person  could  not  have  been  struck  off 
the  roll  without  a  change  of  circumstances. 
A  change  of  circumstances  sufficient  for  this 
purpose  must  have  been  such  a  change  as 
would  have  afforded,  of  itself,  n  sutlicient 
ground  for  rejecting  the  claim,  if  made  for 
the  first  time  upou  sucb  a  qualification.  1st, 
On  the  principle  already  explained  in  treat- 
ing of  the  voter's  qualification,  a  conveyance 
of  the  property  or  (^OTntntiim  ulile,  while  the 
superiority  continued  in  the  freeholder,  did 
not,  in  this  sense,  amount  to  a  change  of  cir- 
cumstances. 2d,  Even  a  conveyance  of  part 
of  the  superiority  of  the  estate  on  which  the 
freeholder  stood  enrolled  would  not  have 
warranted  the  meeting  to  strike  him  off,  pro- 
vided he  could  show  that  be  bad  retained  a 
sufficient  qualification.  3d,  A  stru'ghtening 
of  marches  afforded  no  ground  for  striking 
the  tVeebolder  concerned  in  it  off  the  roll ; 
but,  in  the  case  of  an  excambion  of  a  part  of 
the  freehold  which  required  new  title-deeds, 
evidence  must  have  been  brought  that  the 
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retained  property  afibrded  a  qnalifieation. 
ith.  The  executioD  of  a  new  fomilj  aettlement, 
under  which  a  new  Crown  charter  was  taken 
out,  was  not  necessarily  an  alteration  of  cir- 
cumstanceB  sufficient  to  invalidate  the  quali- 
fication of  the  maker,  blh.  Even  a  diapoai- 
tioQ  of  the  freehold  estate,  containing  a  double 
manner  of  holding,  was  not  considered  a  fatal 
alteration,  provided  there  was  an  express 
obligation  on  the  disponee  to  refrain  from 
making  the  right  public  by  confirmation,  or 
from  executing  the  procuratory  of  resigna- 
tion ;  BdPs  Elee.  Laio,  p.  Ill ;  Wilkie,  20th 
Nov.  1821,  SKaa^s  Cases.  But  a  conveyance 
of  the  estate  to  trustees,  who  were  infefc  with 
powers  of  sale  for  behoof  of  creditors,  entitled 
the  meeting  to  strike  the  name  of  the  truster 
off  the  roll.  See  Wight,  p.  27»,  et  saq. ;  Bdl's 
Elec.  Law,  p.  392,  et  seq. 

Procedure  at  the  Election  of  a  Commistioner. 
— When  a  new  parliament  ia  aummaned, 
the  Lord  Chancellor  sends  bis  warrant  to 
the  clerk  of  the  Crown,  to  issue  writs  for 
the  election  of  members;  which  writs  were 
directed  to  be  forthwith  transmitted  to  the 
sheriffs-depute,  or  their  substitutes ;  the  prin- 
cipal or  high  sheriff  being  expressly  prohi- 
bited to  officiate.  When  a  vacancy  is  to  be 
anpplied  during  the  existence  of  a  parliament, 
the  warrant  to  the  clerk  of  the  Crown  it 
given  by  the  Speaker  of  the  Houae  of  Com- 
mons. Within  aix  free  days  after  receiving 
the  writ,  the  sheriff  was  required  to  fix  and 
intimate  the  time  and  place  of  election.  Pub- 
lication of  the  notice  was  made  at  the  head 
burgh  of  the  shire  on  a  market-day,  and 
each  parish-church  in  the  county  (or,  if  there 
were  no  service  in  the  church,  at  the  church 
door),  on  the  Sunday  immediately  after  the 
publication  at  the  head  burgh  ;  the  day  of 
election  appointed  by  the  sheriff  not  being 
sooner  than  six  free  days,  nor  later  than 
fifteen  days,  a^er  the  day  of  publication  at 
the  parish  churches.  In  Orkney  and  Shet- 
land, it  was  sufficient  if  the  publication  was 
made  at  the  town  of  Kirkwall,  and  the  twelve 
parish  churches  of  the  island  of  Pomona, 
the  mainland  of  Orkney  only.  By  express 
statute,  all  public  notices  of  the  time  and 
place  of  elections,  required  to  be  made  within 
the  hours  of  eight  o'clock  in  the  morning  and 
four  o'clock  afternoon,  from  the  25th  October 
to  the  25th  March  inclusive,  and  between 
eight  o'clock  morning  and  six  o'clock  after- 
noon, from  25th  March  to  25th  October  in- 
clusive, otherwise  the  notices  were  to  be 
deemed  invalid.  The  sheriff,  on  receiving 
the  writ,  indorsed  on  it  the  date  bt  receiving 
it ;  and  the  precept,  or  warrant  for  the  inti> 
mations,  was  signed  by  the  sheriff-depute  or 
substitute  himself.  The  statutes  as  to  the 
writs  and  intimations  were,  6  Anne,  c.  6  j  12 


ELB 

Anne,  stat.  1,  c.  15 ;  16  Oeo.  II.  c.  U  ;  10 
Geo.  III.,  c.  41 ;  33  Geo.  III.,  c.  64 ;  35  Geo. 
III.,  c.  65.  '  See  also  Wight,  p.  302,  el  $tq. ; 
Bell  on  Election  Law,  p.  453,  tt  seq.  The  free- 
holders being  assembled  in  the  court-room 
on  the  day  appointed,  between  twelve  noon 
and  two  o'clock  afternoon,  the  sheriff  pro- 
duced the  writ,  and  read  it,  or  caused  it  to 
be  read  by  the  sheriff-clerk  ;  and  at  the  same 
time  he  produced  the  executions  at  the  mar- 
ket-cross and  pariah  churches.  If  there  was 
any  informality  in  the  publication  of  the  writ, 
the  course,  where  it  was  practicable,  was  for 
the  sheriff  to  appoint  another  day  for  the 
election,  and  to  issue  a  new  precept  for  the 
intimations.  If  the  publication  had  been  re- 
gular, the  business  commenced  by  the  read- 
ing of  the  statute  2  Geo.  II.,  o.  24,  for  the 
more  effectually  preventing  bribery  and  cor- 
ruption, and  section  33  of  the  statute  16  Geo. 
II.,  c.  11.  The  aheriff-clork  then  produced 
the  book  in  which  the  roll  of  freeholders  and 
the  minutes  oftheir  proceedings  were  inserted, 
together  witli  copies  of  the  oaths  of  allegiance 
and  abjuration,  and  of  the  trust-oath  ;  and 
here  the  official  duty  of  the  sheriff  ended; 
Wight,  p.  306  ;  BeW»  Election  Lav,  p.  455,  «( 
uq.  The  freeholders  whose  names  stood  on 
the  roll  formed  the  constituent  members  of 
the  election  meeting,  and  their  first  businen 
was,  to  make  choice  of  a  presea  and  clerk. 
This  was  done  by  the  person  who  last  repre- 
sented the  county  in  Parliament,  or,  in  his 
absence,  by  the  sheriff-clerk  calling  over  the 
roll,  and  taking  the  votos  for  those  who  were 
to  fill  both  offices  ;  and,  in  case  of  an  equality, 
the  casting  vote  was  given  in  the  following 
order : — Itt,  To  the  last  representative  of  the 
county  in  Parliament ;  2i,  In  hia  absence,  to 
the  representative  of  the  county  in  a  precied- 
ing  Parliament ;  Zd,  To  the  rreeholder  who 
last  presided  at  a  meeting  for  election  ;  4tt, 
To  the  freeholder  present  who  last  presided 
at  a  Michaelmas  head-court;  and,  in  absence 
of  all  those,  to  the  freeholder  present  whose 
name  stood  highest  on  the  roll ;  16  Geo.  IL, 
c.  II,  §  13.  The  preses  and  clerk  being  ap- 
pointed, a  minute  was  prepared,  stating  the 
fact ;  and  this  minute  was  signed  by  the  last 
representative  of  the  county,  or,  iu  his  ab- 
sence, by  the  sheriff-clerk,  and  delivered  to 
the  clerk  of  the  meeting;  after  which  the 
freeholders  proceeded  to  take  and  subscribe 
the  oaths  of  allegiance  and  abjuration,  and 
to  sign  the  oath  of  assurance ;  or  those  oatbl 
might  have  been  put  previously  to  the  elec- 
tion of  the  presea  and  clerk.  If  any  of  the 
freeholders  present  required  it,  the  trust-oath 
might  also  be  put  to  any  freeholder,  before 
he  gave  his  vote  for  the  presea  and  clerk ;  37 
Geo.  in.,  c  138.  The  clerk  elected  took  Hie 
oaths  of  allegiance  and  defaMi,  and  inbscribed 
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£«,  p.  457,  rf  teg.     Afte 


(lie  usaranee,  and  the  oath  that  lie  bad  re- 
eeired  no  bribe  for  making  a  return,  and  that 
he  Tonld  return  the  person  duly  chosen. 
Quakers,  in  place  of  their  oaths,  were  per- 
mitted to  declare  the  substance  of  them  on 
their  solemn  affirmation  ;  BelCs  EUction  Law, 
p,  456,  a  »eq. ;  VfigKi,  p.  314,  ei  sej.  The 
oeit  procedure  of  the  election  meeting  was,  to 
clear  the  roll  of  the  names  of  those  who  had 
died  since  the  former  meeting.  After  that 
the  objections  to  those  who  stood  on  the  roll 
«ere  ditpoeed  of ;  and  then  the  new  claims  of 
esrolment  which  had  been  presented  were 
taken  in  to  consideration.  The  questions  arising 
on  all  of  those  points  were  determined  hy  the 
Totes  of  the  rnqority ;  and,  where  there  waa 
an  equality  of  votes,  the  proses,  in  addition 
to  hii  Tote  as  a  freeholder,  had  a  casting  vote. 
A  signed  copy  or  extract  of  the  roll  thus  made 
np,  whether  at  an  election  or  Michaelmas 
meeting,  was  then  delivered  to  the  sheriff- 
clerk,  to  he  recorded  in  the  sheritTs  books ; 
and  thus  far  the  procedure  was  the  same  at 
a  Michaelmas  head-court  and  at  a  meeting 
"■■  't,  p.  316;  BdVi  Election 
After  the  roll  had  been 
rectified,  the  preses  of  the  meeting  called  it 
over,  and  took  the  votes  of  the  freeholders 
preaent  and  enrolled,  for  the  representative 
of  the  connty ;  and,  in  case  of  an  equality  of 
votes,  the  preses,  on  this,  as  on  every  other 
question  before  the  meeting,  had  a  casting 
vote.  The  candidate  having  the  mfyority  of 
votes  was  declared  to  be  duly  elected,  upon 
vbich  instruments  were  taken  in  the  hands 
of  the  clerk,  and  minutes  of  the  whole  pro- 
(tdnre  were  prepared  by  the  clerk  of  the 
DMtting,  and  signed  by  the  preses  and  clerk. 
The  clerk,  immediately  after  the  election, 
made  a  return  to  the  sheriff  of  the  person 
chosen  representative,  alongst  with  which  he 
produced  to  the  sheriff  a  copy  of  the  roll  of 
freeholders  made  up  at  the  last  Michaelmas 
or  election  meeting,  extracted  and  signed  by 
Ibesberiff-elerk,  and  at  the  same  time  showed 
i'm  the  original  minntes  of  the  election  of 
preses  and  clerk  duly  signed  ;  and  the  sheritT, 
iRer  annexing  the  return  to  the  writ,  trans- 
mitted them  both  to  the  Crown-ofTice  in  Chan- 
cery;  6  Jn»w,  c.  6,  5  5;  16  Oeo.  //.,  c.  11,  §§ 
16, 17.  The  clerk  of  the  meeting  also  de- 
livered to  the  sheriff-clerk,  gratis,  a  signed 
copy  of  the  roll  and  minutes  of  election,  to  bo 
inierlod  by  him  in  the  books  kept  for  that 
pnnwse  ;  16  Geo.  II.,  c.  11,  §  11.  The  clerk 
of  the  Crown,  on  receiving  the  writ  and  re- 
tam,  and  within  six  days  after  they  came 
into  bis  hands,  was  bound  to  enter  them,  with- 
out alteration,  in  a  book  kept  in  his  office; 
*hicfa  book  was  open  to  all  and  sundry,  for 
payment  of  a  reasonable  fee  ;  7  and  8  Will 
J".,c7;  12  ^nne,  Stat.  1,  c.  15.    The  duties 
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which  were  thus  performed  by  the  sheriff- 
clerk,  hy  the  preses  and  clerk  of  the  meeting, 
by  the  sheriff,  and  by  the  clerk  to  the  Crown, 
having  been  all  exceedingly  important  iu  for- 
warding the  return  of  the  representative  to 
Parliament, — the  performance  of  them  was 
required  under  heavy  penalties.  Thus,  the 
member  who  presided  in  the  election  of  proses 
and  clerk  was  enjoined  to  call  the  roll  regu- 
larly,  under  a  penalty  of  L.300.  The  minute 
of  the  nomination  of  preses  and  clerk  must 
have  been  fairly  made  up,  and  delivered  to 
the  clerk  of  the  meeting,  under  a  penalty  of 
L.100.  The  clerk  of  the  meeting  for  elec- 
tion was  bound  to  make  a  faithful  return  to 
the  sheriff,  under  a  penalty  of  L.500 ;  and 
the  clerk  of  the  Crown  performed  his  pre- 
scribed duty  also  under  a  penalty  of  L.BOO. 
See  the  statutes  6  Anne,  c.  6  ;  12  Anne,  stat. 
1,  c.  15  ;  2  Geo.  II.,  c.  24 ;  7  Geo.  II.,  c.  16  ; 
16  Gw.  //.,  c.  11 ;  37  Geo.  ///.,  c.  138.  And 
the  same  statutes  contained  sundry  other  pro- 
visions, fortified  by  penalties,  calculated  to  en- 
force the  faithful  performance  of  their  duty, 
on  all  the  persons  concerned  in  making  up 
the  rolls  of  electors,  and  in  returning  the  re- 
presentatives to  Parliament ;  such  as  prohi- 
bitions against  a  separation  of  the  minority 
ofa  meetingfrom  themajority — againstdouble 
elections  of  preses  and  clerk,  and  similar  pro- 
ceedings,— the  object  of  ail  these  enactments 
having  been  to  guard,  as  far  as  possible, 
against  the  manteuvres  usually  resorted  to  on 
such  occasions,  and  to  secure  to  all  parties 
the  fair  exercise  of  their  legal  rtghU.  The 
limits  of  this  work  do  not  admit  of  a  minute 
detail  of  those  various  statutory  regulations; 
the  leading  statute  was  16  Geo.  II.,  c.  II  ; 
and  the  provisions  of  all  the  statutes,  with 
ample  references,  will  be  found  digested  in 
the  treatises  of  Mr  Wight  and  of  Mr  Bell. 
See  Wi^ht,  p.  318,  et  geq. ;  and  Bell't  Ekclion 
Law,  p.  455,  et  teq. 

In  closing  the  subject  of  meetings  of  free- 
holders, it  may  be  observed,  that  no  quorum 
was  required  to  make  a  meeting.  One  free- 
holder might  constitute  a  court,  and  go 
through  the  business,  either  of  a  Michaelmas 
or  election  meeting.  Nor  was  there  any 
method  of  compelling  freeholders  te  meet  at 
all,  either  at  a  Michaelmas  head-court,  or  at 
a  meeting  for  election;  Wight,  p.  156,  157. 
The  proceedings  at  the  meeting  for  election 
were  subject  to  the  review  of  the  House  of 
Commons,  upon  a  petition  complaining  of  the 
return,  the  merits  of  which  were  tried  by  an 
election  committee.    See  Committee. 

III.  Or  TBZ  Eleotiok  of  Repbbsektativxs 

FOB  ROTAL  BuROaS  (UNDXR  TUB  OLD 

By  the  act  1707,  c.  8,  ratified  by  the  treaty 
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of  Udi'od,  art.  22,  it  vas  provided, that  fifkon 
of  the  forty-five  representatives  for  Scotland 
should  be  chosen  by  the  royal  bnrghs.  Of 
tbese  Gdinbnrgh  elected  one,  and  the  remain- 
ing sixty-five  royal  burghs  were  divided  into 
fourteen  districts,  each  of  which  returned  a 
representative  to  Parliament.  This  was  done 
by  each  royal  burgh  in  the  district  choosing 
a  delegate  to  meet  with  the  delegates  from 
the  other  burghs  of  the  district,  and  those  de- 
legates, when  so  met,  elected  the  representa- 
tive to  Parliament.  The  act  1707,  c.  8,  de- 
clared that,  at  this  meeting  of  delegates,  the 
delegate  from  the  eldest  burgh  on  the  roll  of 
the  district  should  preside  at  the  first  meeting 
for  election,  and  that  the  delegates  from  the 
other  hnrghs  in  the  respective  districts  should 
preside  afterwards  by  turns,  in  the  order  in 
which  the  burghs  were  at  that  time  called  in 
the  rolls  of  the  Parliament  of  Scotland;  and 
in  this  order,  accordingly,  the  delegates  in 
their  respective  districts  continued  to  preside 
in  rotation  ever  since,  until  the  system  was 
changed  by  the  Reform  Act  of  1832 ,•  This 
right  to  preside  remained  in  the  sane  borgh 
during  the  entire  Parliament,  that  burgh 
being  what  is  called  the  refurntn^  Jmiyh,  in 
such  elections  as  might  become  necessary  for 
supplying  vacancies  occurring  prior  to  the 
dissolution  of  that  Parliament;  6  Anne,  c.  6, 
{  5.  The  right  of  electing  the  representatives 
of  the  royal  burghs  was  vested  in  the  magis- 
trates and  town-council  of  the  different  hurgha. 
The  m^istrates  and  town-council  of  Edin- 
burgh, therefore,  elected  the  representative 
for  Edinburgh,  and  the  inagistrat«s  and  coun- 
eil  of  each  of  the  other  royal  burghs  chose  the 
delegate,  who  was  to  attend  the  meeting  of 
delegates  to  elect  the  member  for  the  dis- 
trict. As  it  was  thus  in  the  magistrates  and 
council  that  the  elective  franchise  for  the 
huigh  representatives  of  Scotland  was  ulti- 
matel;r  vested,  both  Mr  Wight  and  Mr  Bell, 
in  their  works  on  Election  Law,  treat  at  some 
longth  of  the  former  mode  of  electing  town- 
councillors  and  magistrates.  For  the  pur- 
poses of  the  present  article,  however,  it  is  suf- 
ficient to  observe  generally,  that  the  magis- 
trates and  council  of  royal  burghs  in  Scotland 


■  Iiiit  of  the  Rojtl  Barghe,  divided  Inla  diitricU,  uid 
Id  tfae  order  of  their  preceScDoj  : — 

1.  Tftin,  Dingwall,  Donioch,  Wiek,  Kirkwill.  2.  la- 
vem™,  Nairn,  Fnrrw,  FortroM.  3.  Elgin,  Bsnff,  Cul- 
len.  KialorB,  Inveniry.  4.  Aberdeen,  Montroea,  Brsohin, 
Aberbrolhock,  Inrerborvie.  8.  Perth,  DuDdfa,  8l  An- 
dreira,  Cupar,  Forfor.  6.  Anatrnther  Eaatcr,  Pitl«n- 
■eetn,  Cr»il,  Anatrnther  Wesier,  Kilrenny.  7.  Djurt, 
Kirkaaldy,  Burntieluid,  KiDghom.  8.  StirliiiE.  inTer^ 
keithlng,  Dunfermline.  Cnlnws,  Queaniferrv.  B.  Glas- 
gow, Dumbarton,  Renfrew,  Rntherglen.  10.  Hadding- 
ton, Jedburgh,  Dunbar,  Nortb-Berwiok,  Lander.  11. 
Linlithgow,  Selkirk,  Laairk,  Peebles.  12.  Dumfries, 
KircndbriBh(,Annan,LnchinftheD,  Sanquhar.    13,  Wi 
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were  annually  chosen  from  the  bargessea,  un- 
der a  system  of  considerable  antiquity,  the 
prominent  feature  of  which  was,  that  the  ei- 
isting  m^istrat«B  elected  their  succeseors- 
The  constitutions  or  s«Us,  as  they  were  called, 
of  the  different  burghs  difi'ered  from  each 
other  in  some  minor  particulars ;  but,  upon 
the  whole,  the  system  was  nearly  the  same  in 
all ;  and,  in  order  to  preserve  uniformity  in 
the  proceedings  of  each,  the  setts  of  all  the 
burghs  were,  by  order  of  the  convention  of 
royal  burghs,  recorded  in  the  books  of  the 
convention  at  the  time  of  the  Union.  Since 
that  time  many  legislative  provisions,  intended 
to  secure  the  purity  of  the  election  of  the  ma- 
gistrates and  council  of  the  hnrghs,  have  been 
made ;  and  when  any  of  those  regnlations 
were  infringed,  redress  might  have  been  ob- 
tained, and  the  legal  penalty  imposed,  in  the 
Court  of  Session,  on  a  summary  complaint 
presented  and  moved  in  Court  within  two 
calendar  months  after  the  annual  election  of 
the  magistrates;  Sendenon,  3d  July  1621, 1 
S.  d;  D.  99.  See  also  Wight,  330-360 ;  &»*« 
EUetion  Law,  p.  474-494.  For  the  present 
mode  of  electing  the  magistrates  and  cooneil 
of  royal  burghs,  see  Burgk-Royal. 

Tlie  sheriff,  to  whom,  as  in  the  case  of  the 
commissioners  for  the  shires,  a  writ  was  issued, 
indorsed  ou  it  the  date  of  receiving  it ;  and, 
within  four  days,  be  was  required  to  make 
out  a  precept  to  each  royal  hurgh  within  his 
jurisdiction,  commandingthem  to  elect  a  com- 
missioner or  delegate  to  meet  the  other  dele- 
gates at  the  presiding  burgh  of  the  district, 
on  the  30th  day  after  the  tetk  of  the  writ,  or, 
if  that  were  a  Sunday,  on  the  day  following, 
for  the  purpose  of  choosing  a  burgess  to  serve 
in  Parliament ;  and  those  precepts  were,  un- 
der a  penalty  of  L.lOO,  delivered  to  ttie  chief 
magistrate  of  each  of  the  burghs  within  four 
days  afterwards.  The  m^istrate,  on  receiv- 
ing the  sherifTs  precept,  indorsed  on  it  tlie 
date  of  receiving  it,  and,  under  the  like  pen- 
alty of  L.lOO,  within  two  days  called  a  meeting 
of  the  town-council,  by  giving  notice  to  each 
magistrate  and  councillor  then  resident  in  the 
burgh,  personally,  or  at  his  dwelling-place; 
and  the  council  being  assembled  in  consequence 
of  this  notice,  appointed  a  day  for  the  election 
of  a  delegate,  it  being  necessary  that  two  free 
days  should  intervene  between  the  meeting  of 
the  council  and  the  day  so  appointed  by  them 
for  electing  the  delegate  ;  6  Anne,  c.  6,  §  5 ; 
7  Oto.  II.,  c.  16,  6  5 ;  16  Geo.  II.,  c.  11,  §40, 
et  seq.  At  the  election  of  the  delegate,  the 
statute  2  Q-eo.  II.,  o.  24,  was  read.  The  ma- 
gistrates and  councillors  then  took  the  oaths 
to  Government,  and  certain  oaths  for  gnard- 
ing  against  bribery  and  corruption ;  and  pro- 
ceeded to  choose  the  delegate  by  a  majority 
of  votes.    Any  person  might  have  been  elected 
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Anlegaie ;  sntl  tbe  clerk  of  the  burgh  was  di- 
rected to  draw  up  a  oommiBsioD  in  favour  of 
Ibe  penoD  chosen,  and  to  aatheuticate  it  with 
the  common  seal  of  the  bnrgh.  A  penalty  of 
L.500  was  imposed,  and  sis  months'  imprison- 
ment, and  perpetual  disability  to  bold  the 
office  of  clerk,  were  inflicted  on  the  clerk  if  he 
failed  in  bis  duty  ;  2  Geo.  II.,  c.  24 ;  16  Quo. 
II.,  c  11,  §  25,  «t  teq.  On  the  thirtieth  day 
after  the  taU  of  the  writ,  or,  if  that  were  a 
Snoday,  on  the  day  following,  tbe  delegates 
from  tbe  different  burghs  met  iu  the  town- 
house  of  the  presiding  burgh,  between  the 
hours  of  eleven  and  twelve  forenoon ;  and, 
after  production  of  the  precepts,  and  reading 
the  atatote  2  G«o.  II.,  c.  24,  the  delegate  for 
the  presiding  burgh  administered  the  oaths 
to  Qoverament,  and  against  bribery,  to  the 
clerk  of  the  presiding  bnrgh,  as  clerk  of  the 
meeting.  The  commissions  to  the  delegates 
from  the  different  burgbs  in  tbe  district  were 
then  read ;  and,  if  any  objection  was  made, 
it  entered  the  minutes  of  the  election  along 
with  the  answers,  &c.  The  delegates  then 
teek  the  oaths  to  Government,  and  against 
bribery;  and  thereafter  elected  the  represen- 
tatives, the  election  being  by  a  majority  of 
votes — the  delegate  from  the  presiding  burgh 
having  a  vote  as  delegate,  and  also  a  casting 
vote  in  case  of  an  equality.  In  e-aae  of  tbe 
ahseoce  or  refusal  to  vote,  of  the  delegate 
from  the  presiding  burgh,  the  casting  vote 
was  given  to  tbe  delegate  from  the  burgh 
which  last  presided,  and,  failing  him,  by  ab- 
sence or  refusal,  to  tbe  delegate  from  the  pre- 
ceding one,  and  so  on ;  1707,  c  8 ;  16  Oa>. 
II.,  c  II,  §  28.  When  the  election  of  ma- 
gistrates for  the  burgh  which  ought  to  have 
been  the  presiding  burgh  had  been  reduced, 
and  not  revived  at  the  date  of  the  olectioo, 
tbe  next  borgb  entitled  to  preside  in  turn  was 
tbe  presiding  burgh,  and  the  election  took 
place  there  precisely  as  if  it  had  been  the 
presiding  burgh  by  regular  rotation  ;  nomas 
that  burgh,  on  its  restoration,  entitled  to  pre- 
side, until  tbe  other  harghs  in  the  district  had 
in  their  turn  successively  presided,  and  the 
right  had  devolved  upon  it  again  in  tbe  ordi- 
nary course  of  rotation ;  12  Geo.  III.,  c.  81. 
Minutes  of  tbe  procedure  at  tbe  election  were 
prepared,  and  signed  by  the  preses  and  clerk. 
Tbe  clerk  returned  the  person  elected  to  tbe 
sheriff,  under  a  penalty  of  L.500,  and  the 
pauishment  of  six  months'  imprisonment  and 
perpetual  incapacity  for  the  otiice  of  clerk  to 
the  burgh  ;  and  the  sheriff  subjoined  the  re- 
lura  to  the  writ,  and  transmitted  both  to  the 
clerk  of  the  Crown,  in  tbe  manner  already 
explained  in  treating  of  the  election  of  com- 
RikHieners  for  shires;  Wigkt,  p.  378.  See 
also,  on  the  form  of  bnrgb  elections,  Wight, 
p.  361.  ei  >fq. ;  BeiPs  Election  law,  p.  509,  el  Kq. 
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The  form  of  electing  the  member  for  the 
city  of  Edinburgh  differed  from  that  in  which 
tbe  election  was  made  by  delegates,  only  in 
this,  that  instead  of  electing  a  delegate,  the 
magistrates  and  town-council  of  Edinburgh 
elected  a  representative  to  Parliament  by  a 
minority  of  the  whole  council  of  thirty-three ; 
6  Anne,  c.  6,  §  5 ;  Wight,  p.  378,  et  leg. ;  Bell's 
EUe.  Law,  p.  495,  el  teq.  By  immemorial 
custom,  tbe  Lord  Provost  of  Edinburgh  en- 
joys a  easting  vote  in  cases  of  equality,  in  the 
onlinary  decisions  of  the  council;  but  his 
right  to  sncb  a  vote  does  not  appear  ever  to 
have  been  tried  in  an^  election  case. 

As  to  the  qualifications  of  the  representa- 
tives of  the  burghs,  although  it  was  at  one 
time  understood  that  the  member  must  have 
been  a  burgess  of  at  least  one  of  the  burghs 
in  the  district,  it  was  afterwards  settled  that 
such  a  qualiScation  was  not  necessary,  and 
that  any  person,  whether  a  burgess  or  not, 
within  the  district,  might  be  elected  repre- 
sentative of  Edinburgh,  or  of  any  district  of 
burghs ;  Beli't  EUc.  Law,  p.  516.  But,  al- 
thongh  not  a  burgess  of  any  biirgh  within  the 
district  far  which  be  is  returned,  it  appears 
from  the  terms  of  tbe  statntes,  that  the  re- 
presentative must  have  been  "  a  burgess"  some- 
where. See  6  iiMW,  c6;  16  Geo. //.,  ell, 
5  26,  el  se?. 

In  addition  to  the  statutory  regulations  al- 
ready explained,  it  may  be  mentioned,  that 
bribery  on  the  part  of  a'Candidato,  whenever 
it  could  be  proved,  vacated  his  election  ;  and 
that  every  point  where  the  temptation  might 
be  supposed  to  have  been  strongest,  was,  and 
still  is,  guarded  by  oatbs  and  penalties ;  7 
Will,  in.,  c.  4;  49  Geo.  Ill,  c  118.  To 
avoid  the  risk  of  any  undue  influence  on  the 
part  of  Government  &am  the  presence  of  a 
military  force,  it  is  also  enacted,  that  all  sol- 
diers quartered  in  any  city,  burgh,  &c.,  in 
which  an  election,  whether  of  a  peer  or  of  a 
commoner,  is  to  take  place,  must  be  removed 
to  the  distance  of  two  miles  one  day  at  least 
before  the  day  appointed  for  the  election ;  and 
that  they  shall  not  approach  nearer  until  the 
day  after  the  election  is  over.  This  statute 
does  not  extend  to  the  city  of  Westminster  or 
borough  of  Southwark,  in  respect  to  his  Ma- 
jesty's guards,  nor  to  any  place  where  tbe 
King  or  Royal  Family  reside  at  the  time,  in 
respect  to  such  troops  as  attend  as  guards, 
nor  to  any  castle  or  fortified  place  where  a 
garrison  is  usually  kept,  in  respect  to  such 
garrison  ;  8  Geo.  II.,  c.  30.  With  regard  to 
the  laws  for  the  trial  of  controverted  elec- 
tions, see  7  anJ  8  Vict.,  c.  103;  11  and  12 
Vict.,  c.  18  and  c.  98.  As  to  the  laws  relat- 
ing to  bribery  ami  corrupt  practices  at  elec- 
tions, see  17  and  1 8  Vict.,  c.  102 ;  19  ami  2U 
Vict.,  c.  84  i  21  md  22  Vict.,  c.  88.   As  to  the 
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qualifl cations  of  memben  of  Parliament,  see 
21  tmd  22  Vict.,  c.  26.  For  the  preneDt  par- 
liamentar;  election  Ia<r,  see  Reform  Act.  See 
also  Parliatatnt.     Regittration. 

ElectioiL  In  the  law  of  EDglaod  one  i: 
said  to  have  ao  election  when  it  is  optional  to 
him  to  make  his  choice  of  two  or  more  alter- 
natives ;  but  having  made  his  election,  he 
bound  by  it,  and  cannot  act  incoosbtently 
with  his  own  determination.  So  also,  in  the 
law  of  Scotland,  where  a  party  has  an  elec- 
tion, and  has  made  it,  he  must  abide  by  it. 
He  cannot  ap}>n>&i(«  and  reprobate  according  to 
the  Scotch  law  expression  ;  that  is,  he  cannot 
talce  the  benefit  conferred,  and  reject  or  evade 
the  corresponding  burden  or  privation.  Tom- 
Un».  h.  t.     See  Approbate  and  Repnbale. 

Election  Committee.  See  Committee.  11 
and  12  Vict.,  c.  98. 

Electioii  of  Sagutratea.  See  Magistrate. 
Towtv-Coancil.  Royal  Burgh.  15  <md  16  Vict., 
c.  32  and  c.  35. 

Elegit ;  is  an  English  law  term,  signifying 
a  writ  of  execution  directed  to  the  Sheriff, 
commanding  him  to  make  delivery  to  the 
creditor  of  a  moiety  of  the  debtor's  land,  and 
all  his  goods,  beasts  of  the  plough  excepted, 
This  writ  may  be  sued  out  against  a  party 
who  has  moveable  effects  sufficient  to  satisly 
the  debt ;  and,  under  it,  the  creditor  who  is 
called  ft  tenant  by  elegit,  holds  possession  of 
the  moiety  of  ttie  land  so  delivered  to  him 
until  his  debt  and  damages  are  paid.  This 
form  is  analogous  to  the  ancient  apprising  of 
the  Scotch  law.  Rom'i  Led.  vol.  i.  p.  431 ; 
Tomtins'  Did.  h.  t. ;  Karnes'  Equity,  286.  See 
also  Adjudication. 

EllenboiDagb'B  (Lord)  Act ;  9  Qeo.  IV.,  c. 
31  ;  see  also  11)  Geo.  IV.,  c.  38,  and  7  WiU. 
Jr.,  and  1  ric(.,c.  85. 

EmauoipatioiL ;  is  a  term  borrowed  from 
the  Roman  taw  ;  and,  in  the  law  of  Scotland, 
applied  to  the  liberation  of  a  child  from  the 
patria  potettas,  or  paternal  authority.  See 
Forisfamitialion.     Patria  Poteilas.     Adoption. 

Embargo  or  Imbargo ;  is  a  detention  or 
arrest  of  ships  or  merchandise  by  public 
authority.  An  embargo  is  usually  imposed 
on  the  bRMking  out  of  a  war,  or  on  the  occa- 
sion of  soni^  difference  with  the  state  to  which 
the  shipping  or  merchandise  so  detained  be- 
longs. The  term  is  also  applied  to  the  deten- 
tion of  ships  for  the  service  of  the  state,  on 
some  pressing  emergency,  on  which  occasion 
it  has  been  held  not  to  be  inconsistent  with 
the  law  of  nations  lo  make  use  of  all  vessels 
found  in  the  ports  of  the  slate  which  resorts 
lo  tbii  expedient.  See  Park  on  Iniuranee,  c.  4. 
The  Sovereign  may  lay  an  embargo  on  ships, 
or  employ  the  ships  of  subjects  in  time  of 
danger  for  the  service  and  defence  of  the 
country ;  but  a  warrant  to  stay  a  single  ship 
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on  a  private  account  is  no  legal  embargo.  In 
time  of  war  embargos  on  the  shipping  in  the 
ports  of  Great  Britain  may  he  imposed  by 
royal  proclamation;  hut  it  is  doubtful  whether 
the  same  power  can  be  legally  exercised  in 
time  of  peace.  An  embargo  has  not  the  effect 
of  putting  an  end  to  the  contract  of  affreight- 
ment ;  the  freight  is  due  in  the  same  manner 
as  it  is  where  the  ship  is  detained  by  contrary 
winds ;  and  the  master  and  crew  are  conse- 
quently entitled  to  their  wages  during  the 
detention.  See  ToitUina'  Did.  voce  /mtorjo  ; 
Brodie't  St^p.  to  Stair,  976 ;  BelTs  Com.  i. 
517,  et  teq.,  and  673. 

FmbwiHyi     See  Amtxatador. 

EmbeEuement ;  is  the  fraudulent  appro- 
priation of  the  property  of  another  by  the 
person  to  whom  it  is  entrusted.  At  common 
law  this  offence  is  not  held  lo  amount  lo  thefl, 
but  is  punishable  arbitrarily  as  malversation 
or  breach  of  trust.  It  has  been  found  neces- 
sary, however,  for  the  protection  of  several 
branches  of  trade  and  manufactures,  to  enact 
special  statutes  for  the  prevention  and  punish- 
ment of  embezzlement  and  similar  frauds ; 
17  Geo.  III.,  c.  56 ;  2  Fratet'i  Pen.  Dom. 
Rel.,  p.  511 ;  J?uin<!,  i.  60  ;  Sut<Aeion'»  Just, 
of  Peace,  B.  iii.  c.  7,  whore  an  enumeration  of 
the  statutes  will  be  found;  Brodie'g  Svpp. 
to  Stair,  1005 ;  Bell's  Com.  i.  p.  564 ;  ii.  p. 
182.  See  also  Fraud.  Sieindlity.  Tktft. 
Breach  of  Trust. 

Emblementa ;  in  Bngliab  law,  the  profits 
of  sown  land.  In  a  larger  acceptation,  any 
products  springing  naturally  from  the  ground, 
as  grass,  fruit,  die.     Tomlins"  Diet.  A.  (. 

Embracery  ;  is  an  English  law  term,  sig- 
nifying an  attempt  unduly  to  bias  a  jury  by 
I,  persuasions,  or  bribes.  The  punish- 
ment for  the  person  committing  this  offence 
'  i  fine  and  imprisonment.  If  a  juror  accept 
bribe,  he  is  punishable  by  a  year's  imprison- 
ment, forfeiture  of  tenfold  the  value  of  the 
bribe,  and  perpetual  infamy.  Tomiin^  Did, 
h.t. 

Emigration.  Varions  statutes  have  within 
the  last  fitly  years  been  passed  upon  this  sub- 
ject, with  the  view  of  securing  the  proper 
treatment  of  emigrants,  and  of  facilitating 
emigration.  The  recent  acts  are  14  and  15 
Viet.,  c.  91,  and  12  and  13  VicL,  c.  33.  The 
earlier  statutes  will  be  found  enumerated  in 
TaifsJusl.  of  Peace,  p.  91. 

Emphytenais ;  was  a  right  known  in  the 
Roman  law,  of  the  nature  of  a  perpetual  loca- 
tion of  land,  granted  for  payment  of  a  yearly 
hire  or  rent,  called  canon  emphyteuliais.  The 
emphyteuia  or  tenant  was  not  at  liberty  to  sail 
without  making  the  first  offer  to  thedomimtt; 
but  he  was  entitled  to  the  full  profits  of  the 
subject,  which  he  might  also  impignorate  for 
his  debt  withont  the  consent  of  the  <f0nmiu. 
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Tbe  right  of  the  anphyUuta  desoended  to  hi 
hein.  The  cloae  resemblance  in  principle 
between  the  enphyteam  and  the  grant  in  feu- 
farm  has  led  Craig  and  other  anthora  to  apply 
the  term  emphykata  to  the  feu-right.  Stair, 
B.  ii.  tit.  3,  §  34 ;  Bani.  B.  ii.  tit.  3,  §  53  ; 
Sr^  B.  ii.  tit.  4,  j  6 ;  Mackenzie,  B.  ii.  tit  4, 
$  6 ;  Eot^t  Led.  toI.  ii.  p.  394,  a  seq. 

Snptio,  Venditio.    ^e  Sale. 

Emulatio  Vioini  A  proprietor  it  entitled 
to  make  every  lawful  uk  of  his  property, 
however  detrimentAl  to  his  neighbour,  pro- 
vided the  offensive  or  iojurions  act  be  not 
done  in  tEmttlaliimm  vicini.  Bnt  no  man  ia 
entitled,  without  profit  or  benefit  to  himself, 
to  exercise  bis  right  of  property  wantonly  to 
bis  neighbour's  prejndice.  Ertk.  B.  it.  tit.  1, 
t  2 ;  Bdet  Princ.  i  964 ;  Illust.  g  962 ;  Kamt' 
hiK,  of  Eqwtff  (1825),  36,  89 ;  Hvteheson's 
J«(.  o/  Peace,  vol.  ii.  p,  96.    See  Propertt/. 

£iueh;  an  amends  or  satisfaction  for  a 
crime,  fault,  or  trespass.   Skene,  h.  t. 

Encheiona ;  the  cause,  occasion,  or  reason 
wherefore  anything  is  done ;   as  when  it 
said  that  the  vassal  is  in  the  keeping  of  bis 
overlord  by  encheson  of  warde.     Skene,  h,  I. 

Endomneoit.  In  English  taw  endowment 
means  the  bestowing  or  settling  of  dourer  upon 
a  woman.  The  same  term  is  also  sometimes 
applied  to  the  settling  of  a  provision  npon  a 
clergyman,  or  building  a  cburch  or  chapel, 
and  setting  apart  tithes  for  bis  maintepance. 
Tomlint'  Diet.  h.  t.     See  Churehet. 

Eneya ;  a  French  word  for  the  first,  chief, 
and  principal  part  of  the  heritage.  Jus 
emietE  also  means  the  law  of  primogeniture. 
.SbM,  h.  I. 

Itwglj-''  Debt  It  is  not  nnfrequently  a 
natter  or  some  difficnlty  with  a  creditor  in 
Scotland  to  know  what  steps  he  ought  to 
take  for  the  recovery  of  a  debt  due  to  bim 
ia  BngUnd;  or  how  be  is  to  claim  on  an 
English  bankrupt  estate ;  or  to  oppose  the 
liberation  of  a  debtor  under  the  insolvent 
debtors'  act.  The  followine  practical  direc- 
tions may  prove  useful : — Payment  of  what 
in  England  is  called  a  simple  contract  debt, 
nay  be  enforced  by  a  Scotch  creditor  against 
his  English  debtor,by  action  to  be  commenced 
in  England,  by  what  is  there  technically 
called  either  bailahU  or  sereieeable  process- 
The  creditor  ought  to  send  written  authority 
to  the  attorney  employed  by  him  to  sue.  The 
porticolars  of  the  debt,  and  a  description  of 
the  character  in  which  the  creditor  sues, 
whether  in  bis  own  right,  or  as  executor, 
tmitee,  Ac.,  should  also  be  forwarded  to  the 
attorney.  If  the  debt  arise  upon  a  bill  of 
exchange,  promissory-note,  or  other  written 
document,  it  ought  to  be  transmitted.  If  the 
sum  due  exceed  L.20,  the  debtor  may  be 
arrested ;  the  creditor  first  making  affidavit, 
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setting  forth  the  nature  and  amount  of  the 
debt.  This  affidavit  must  be  sworn  before  a 
commissioner  in  Scotland,  authorized,  under 
3  and  4  Will.  IV.,  c.  42,  to  take  affidavits, 
or  before  a  judge  in  Scotland;  and  in  the 
latter  case,  the  signature  of  the  judge  and 
authority  to  take  the  affidavit  must  be  verified 
by  the  affidavit  of  some  one  resident  in  Eng- 
land. On  this  a  judge  of  one  of  the  courts  at 
Westminster  will  make  an  order  to  hold  the 
defendant  to  bail.  Where,  again,  the  objei-t 
is  to  prove  the  debt,  under  a  commission  of 
bankruptcy,  the  creditor  in  Scotland  must 
forward  to  bis  agent  an  affidavit,  setting  forth 
fully  the  nature  of  the  debt,  accompanied  by 
the  securities,  if  any,  held  by  the  creditor, 
and  a  copy  of  the  account,  if  any,  between 
the  parties.  And,  finally,  if  the  creditor  wish 
to  oppose  a  debtor  who  is  seeking  the  benefit 
of  the  act£  passed  for  the  relief  of  insolvent 
debtors,  he  must  give  notice  of  his  intended 
opposition ;  in  which  case  he  is  at  liberty, 
either  personally  or  by  counsel,  to  oppose  the 
debtor's  discharge.  The  preceding  directions, 
for  which  the  compiler  is  indebted  to  an 
eminent  English  solicitor,  will  be  sufficient  to 
enable  a  party  in  Scotland,  or  his  agent,  to 
take  the  requisite  preliminary  steps;  and  as 
to  the  various  forms  of  action  and  relative 
procedure,  the  following  authorities  may  be 
consulted  : — ArchboliTt  Practice  of  the  Common 
Law  Courti,  by  Thomas  Chitty ;  Starkie  on 
Evidence;  Rotcoe's  Digui  of  the  Lamof  Evi' 
dence ;  Arehhold't  Practice  in  Bankruptcy ; 
Montague  and  Aynon  on  Banlrvptey;  Chitty'i 
Practice.     See  Affidavit, 

En^ravinff.  The  property  of  engravings 
and  prints  is  secured  to  the  inventors  by  laws 
similar  to  those  enacted  for  the  protection  of 
literary  property;  8  Geo.  II.,  c.  13;  7  Geo. 
III.,  c.  38  ;  17  tieo.  III.,  c.  57  ;  6  and  7  WiU. 
IV,,  c.  59.  These  acts  extend  to  lithographic 
and  other  prints ;  15  Vict.,  c.  12,  $  14.  Tie 
makers  of  new  models  and  casts  of  busts,  Sic, 
are  in  like  manner  vested  with  the  sole  right 
of  property  in  them;  38  Geo.  III.,  c.  71 ; 
7  anrf  8  Vict.,  c.  12;  9  and  10  Vid.,'<i.  58; 
"  ■"»  Com,  i.  p.  123 ;  Bell's  Princ.  5  1361  ; 
lUust.  ib.  See  Literary  Property.  For  the 
protection  of  bankers  and  banking  companies, 
the  offence  of  engraving,  making,  using,  or 
possessing  plates  for  bank-notes,  intended  lo 
be  fraudulently  circulated,  is,  under  special 
statutes,  punishable  by  imprisonment  or  trans- 
portation beyond  seas ;  41  Geo.  III.,  c.  57 ; 
45  Geo,  HI.,  c.  89;  both  of  which  statutes 
extend  to  Scotland  ;  1  Bume,  i.  141.  See 
Forgery, 

Eo^rotKr.  An  engrosser  or  regrater,  is 
a  person  who  buys  corn,  victual,  fiesh,  fish,  or 
other  vivres,  in  a  fair  or  market,  and  sells 
them  again  either  in  the  same  fair  or  in  uiy 


328 


ENL 


other  fair  witliin  four  miles  thereof;  or  vho, 
b;  buying,  contract,  or  promise,  geU  into  his 
hand  the  corn  growing  in  the  field.  Under 
the  Act  1592,  c.  150,  this  ofTenoe  ia  made 
punishable  by  fine  and  escheat  of  moveables ; 
but  there  are  no  recent  examples  of  prosecu- 
tions under  this  statute.  Hume,  i.  503.  See 
ForalaUing,     Regratinff. 

Bnl  jilting ;  is  the  act  of  entering  volnntarily 
into  the  military  service  of  the  State.  All 
persons  enlisted  for  the  land  sen-ice  of  Cireat 
Britain  must  go,  within  ninety-six  hours 
(Snndajs  not  being  counted),  and  not  sooner 
than  twenty-four  hours  after  enlistment, 
along  with  an  officer  or  soldier  of  the  recrnit- 
ing  party,  before  a  justice  of  the  peace,  or  the 
chief  magistrate  of  the  place  of  enlistment, 
not  being  an  officer  of  the  army ;  and  on  that 
occasion  the  person  enlisted  is  entitled  to  de- 
clare his  dissent  to  the  enlistment,  and,  on 
his  returning  the  enlistment  money,  and  pay- 
ing twenty  shillings  for  charges,  and  decay- 
ing any  other  expense  he  may  have  occasioned, 
he  will  be  forthwith  discharged.  If  he  fail, 
within  twenty-four  hoors  after  declaring  his 
dissent,  to  return  and  pay  the  money,  he  is  to 
be  held  as  enlisted ;  and,  in  that  case,  or  if 
he  voluntarily  enlists,  the  magistrate  must 
then  read,  or  cause  to  be  read,  to  the  recruit, 
the  3d  and  4th  articles  of  the  second  section, 
and  the  1st  article  of  the  6th  section  of  the 
articles  of  war ;  and  tliereafter  administer  the 
oath  of  fidelity,  and  certain  other  oaths  con- 
tained in  the  mutiny  act.  The  magistrate 
certifies  the  enlisting  and  swearing,  aud  the 
other  particulars  required  by  the  mutiny  act ; 
and  if  the  recruit  refuse  to  take  thq  oath  of 
fidelity, the  officer  may  detain  him  till  he  take 
it.  In  case  the  recruiting  party  has  left  the 
place,  or  if,  from  any  other  cause,  an  officer 
or  soldier  of  the  party  cannot  be  found,  the 
recruit  may  go  by  himself  before  the  magis- 
trate, withiu  four  days  after  enlistment,  and 
before  taking  the  oaths,  and  declare  his  dis- 
seut,  and  deposit  the  money  in  the  hands  of 
the  magistrate.  Persons  receiving  enlisting 
money,  and  altsconding,  or  refusing  to  go  be- 
fore the  magistrate,  are  held  duly  enlisted. 
If  apprentices  enlist,  and  state  to  the  magis- 
trate that  they  are  not  such,  they  may  be 
punished  by  the  judge  ordinary  for  fraud, 
and,  on  expiration  of  their  indentures,  are 
liable  to  serve  in  the  army.  If  they  are 
bound  for  four  years,  their  masters,  in  Scot- 
land, may  recover  them  under  certain  con- 
ditions detailed  in  the  mutiny  act.  If  the 
master  consent  to  the  enlistment,  he  is  entitled 
to  part  of  the  bounty.  (See  Apprentice.) 
Servants  enlisting  before  the  expiration  of 
the  term  of  their  engagements  are,  under  the 
mutiny  act,  bat  not  at  common  law,  held  to 
be  validly  enlisted,  and  are  entitled  to  wages 
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up  to  the  date  of  their  enlistment.  Such  arc 
the  usual  provisions  of  the  mutiny  act  on  tfais 
subject ;  but,  as  that  act  is  renewed  annually, 
variations  may  occur ;  so  that  it  is  proper, 
on  all  occasions,  to  consult  the  existing  act ; 
Svkh.  Juttke  of  Peace,  B.  v.  c  3;  Taifi 
Jnttice  of  Peace,  p.  362.  See  also  Soldien. 
By  9  Geo.  II.,  c.  30,  and  29  (Jeo.  II.,  c.  17, 
it  is  declared  a  capital  felony  for  any  British 
subject  to  enlist  as  a  soldier  with  any  foreign 
state  without  Her  Majesty's  leave ;  or  for  any 
perwn  to  procure  a  British  snlject  to  enlist, 
or  to  retain  or  hire  him  with  intent  to  make 
him  list,  or  procure  him  to  embark  or  go  be- 
yond sesa  to  be  BO  enlisted ;  and  this  whether 
enlistmentmoney  has  been  paid  ornot;  Sntne, 
i.  551.  By  1  Vict.,  c.  29,  the  enlistment  of 
foreigners  into  the  British  service  is  per- 
mitted, provided  that,  in  any  regiment,  bat- 
talion, or  corps,  their  number  shall  not  exceed 
the  proportion  of  one  to  fifty,  of  natural-bom 
subjects. 

Enmity  to  Panel;  in  oriminal  process, 
is  one  of  the  grounds  for  rejecting  a  witnen. 
To  establish  this  ground,  he  must  be  proved 
to  have  been  hostile  in  act  and  deed  to  the 
panel  ;  or  at  least  a  sufficient  cause  of 
capital  enmity  between  them  must  be  proved. 
The  person  injured  is  not  disqualified,  even 
though  there  may  have  been  animosities  be- 
tween him  and  the  panel  previous  to  the  act, 
though,  in  this  case,  he  is  not  entitled  to  im- 
plicit belief.  Mere  expressions  of  enmity, 
however  violent,  do  not  disqualify,  but  may 
affect  the  credibility  of  the  witness.  If  the 
witness  avows  enmity  in  his  examination  in 
initialibui,  he  will  be  excluded,  nnless  the 
enmity  is  not  such  as  to  induce  him  to  swear 
falsely.  Enmity  to  the  panel  is  likewise  a 
valid  objection  to  a  juror ;  and  it  will  be 
sufficient  that  the  animosity  has  been  evinced 
by  words ;  since  there  is  not  the  same  reason 
for  overlooking  such  expressions  in  the  case 
of  a  juror  as  in  that  of  a  witness,  the  loss  of 
wh<we  evidence  often  cannot  be  supplied. 
Stime,i\.  ^1 .  et  xeq. ;  Aliton't  Pra4.  80,  285, 
478;  Steele,18;  Didaonon&!id.,f.  879.  In 
civil  cases  enmity  in  a  witness  is  also  a  dis- 
qualification.    See  Evidence. 

Enrolment,  Claim  of.    See  Claim. 

Tfatnil  In  its  most  comprehensive  sense, 
an  entail  or  tailzie  is  any  deed  by  which  the 
legal  course  of  succession  is  cut  off,  and  an 
arbitrary  one  substituted.  But  the  term,  in 
its  more  ordinary  acceptation,  is  applied  to  a 
deed  framed  in  terms  of  the  statute  1685,  c. 
22,  and  intended  to  secure  the  descent  of  an 
heritable  estate  to  the  series  of  heirs  or  snb- 
stitutes  called  to  the  succession  by  the  maker 
of  the  tailzie.  This  subject  is  fully  treated 
of  under  the  article  Tailzie.  See  uso  Dettt- 
nation.    Svhstilulim. 


ENT 

Entry  of  an  Heir.  In  feudal  law,  this 
tenn  is  applied  to  the  entry  of  the  heir  of  the 
TSBsal  with  the  superior.  On  the  death  of  the 
Tissal,  the  property,  or  (ioninium  utile,  accord- 
ing to  feadal  principles,  retorns  to  the  supe- 
rtor,  by  whom  it  mnrt  be  again  given  out  to 
the  heir  of  the  vassal  before  he  can  complete 
a  feudal  title  as  heir  to  his  predecessor.  It 
is  not,  however,  optional  to  the  superior  to  re* 
fuse  an  entry ;  on  the  contrary,  he  is  bound  to 
grant  a  warrant  for  infefting  the  heir  in  the 
irauntHM  ittiU  to  which  he  has  Bucceeded. 
The  person  whom  the  superior  is  obliged  so 
to  enter  is  the  heir  pointed  out  by  the  original 
investiture,  that  is,  by  the  charter,  in  virtne 
of  which  the  dominium  utih  is  held  of  the 
superior.  The  charter  is  nanally  conceived 
in  favonr  of  the  vassal  and  his  heirs  whomao- 
«ter  ;  and  in  that  case,  the  legal  destination 
is  followed,  and  the  heir-at-law  is  the  person 
whom  the  snperior  is  bound  to  enter.  Where, 
again,  a  special  destination  is  contained  in  the 
ehartar,  it  is  the  heir  of  that  destination 
whom  the  superior  is  bonnd  to  receive  as  his 
vassal.  In  either  case,  the  proper  legal  evi- 
dence of  the  heir's  title  to  receive  an  entry 
is  a  service  as  heir  to  bis  predecessor  in  the 
particular  character  pointed  out  by  the  inves- 
titure ;  although  the  superior,  if  be  chooses, 
may  proceed  on  his  private  knowledge  of  the 
heir's  propinquity,  and  give  a  precept  for  in- 
feftiog  him  without  requiring  a  service.  See 
Clare  ConMlat.  The  heir's  entry  is  completed 
by  infeftment  proceeding  on  the  superior's 
precept ;  and  the  consideration  or  fee  to  which 
the  superior  is  entitled  for  this  transmission 
ef  the  property  is  called  the  casualty  of  retief. 
Its  amount  is  regulated  by  the  reddendo  clause 
in  the  original  charier  ;  and  it  is  almost  in- 
variably filed  at  a  donble  of  the  feu-duty ; 
tiiat  is,  the  heir,  ou  receiving  ftom  the  supe- 
rior the  warrant  of  infeftment,  pays  him  a 
■om  equal  to  one  year's  fen-duty  as  reH^-duty. 
See  Reti^.  As  to  the  form  by  which  heirs  in 
burgage  property  are  entered,  see  Cognition 
and  Sasiite.  See  the  subject  of  this  article, 
and  the  respective  rights  of  superior  and 
vassal,  more  fully  treated  of  under  the  follow- 
ing articles : — Superior  and  Vattat.  Charter. 
C^re  Conttat,  Charge  againtt  Stiptriort.  Heir, 
Service,  infeftment.  As  to  the  entry  of  an 
heir  cum  henefieie  inventarii,  see  Beneficium 
Jnveniarii.  For  the  changes  introduced  in  the 
completion  of  titles  under  the  Act  21  and  2" 
Vict^  cap.  76,  see  the  article  Titkt  to  Land. 

"Ratrj  of  a  Purchanr.  The  entry  of  the 
purchaser  of  an  heritable  subject,  like  the 
entry  of  an  heir,  is  completed  by  infeftment, 
either  proceeding  on  the  warrant  of  the 
seller's  superior,  or  recognised  and  confirmed 
by  him.  But  as  this  subject  has  been  fully 
considered  in  olher  articles,  it  is  unnecessary 
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here  to  do  more  than  merely  to  refer  to  them. 
See  Diiposition.  Compmiiicn.  Base  Right. 
Public  Right.  Con/mwiwn.  Resignation.  Con- 
solidation. Infeftment.  For  the  recent  changes 
in  completing  titles,  see  the  article  Titles  to 

Episcopacy ;  that  form  of  church  govern- 
ment in  which  diocesan  bishops  are  established, 
as  distinct  from,  and  superior  to,  priests  and 
presbjters,     Enq/c.  Brit. 

Episcopalian.  In  Scotland,  persons  pro- 
fessing the  religion  of  tbe  Church  of  England 
are  called  Episcopals  or  Episcopalians,  in  con- 
tradistinction to  FreBbyterions,  and  the  mem- 
bers of  other  religious  persuasions,  whose 
form  of  church  government  does  not  recognise 
the  authority  of  bishops.  Tbe  Toleration  Act, 
10  Anne,  c.  7,  autborizra  Episcopalians  to 
meet  for  divine  worship  according  to  the 
liturgy  of  the  Church  of  England ;  and,  by  the 
same  statute,  clergymen  of  that  persuauon 
are  permitted  to  perform  the  ceremony  of 
marriage  in  Scotland,  and  to  administer  the 
sacraments.  But  political  considerations 
rendered  it  necessary  to  put  the  toleration 
thus  granted,  under  such  regulations  as  might 
prevent  danger  to  the  State;  and,  accordingly, 
the  statute  10  Anne,  c.  7,  and  the  more  recent 
statutes,  19  Geo.  II.,  c.  38,  and  32  Geo.  III., 
c.  63,  contain  sundry  provisions  for  preserving 
the  purity  of  this  form  of  worship,  and  for 
securing  the  ministry  of  pastors  well  affected 
to  the  Government.  The  leading  statutory 
provisions  on  this  subject  are, — 1st,  That  the 
pastor  must  have  received  holy  orders  from  a 
Protestant  bishop  of  the  Church  of  England 
or  Ireland,  and  have  subscribed,  before 
officiating,  the  oaths  of  allegiance  and  abjura- 
tion, and  the  assurance,  along  with  the  thirty- 
nine  articles  of  the  Church  of  England.  2dli/, 
The  congregations  or  assemblies  for  worship 
must  meet  with  doors  unfastened — any  meet- 
ing where  Ave  or  more  persons  besides  the 
household  (if  the  meeting  be  in  a  private 
house)  assemble  to  hear  divine  service  per- 
formed by  a  pastor  of  this  communion,  being 
deemed  an  Episcopal  meeting-house  within 
the  meaning  of  the  statutes.  Sdly,  The 
statutes  require  the  clergyman  to  pray  for  the 
king  by  name,  and  for  the  royal  family,  in  the 
form  prescribed  by  the  liturgy  of  the  Church 
of  England.  The  statutory  penalties  are, 
fine,  imprisonment,  or  transportation ;  but 
the  political  necessity  which  dictated  many  of 
those  enactments  having  ceased,  the  details  of 
the  several  statutes  are  now  of  less  import- 
auce.  Episcopacy,  as  tbe  national  religion 
in  Scotland,  was  tinally  abolished  by  the  Act 
1689,  c.  3.  See  Ilvme,  i.  671  ;  Hulch.  Justirr 
of  Peace,  B.  iii.  e.  15.   See  also  A'onconfoi-mi^. 

Equipollent ;  is  a  term  sometimes  used  in 
legal  phraseology  to  signify  equivalent,   or 
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timil&r  in  effect.  ThoB,  for  example,  where 
statute  or  express  paction  has  prescribed  a 
particular  form  or  ceremooy  to  be  observed, 
equipollents,  aa  thej  are  termed,  are,  in  the 
ordinary  case,  inadmissible;  that  is,  acts  tanta- 
mount in  effect  will  not  be  accounted  legal 
compliance  with  the  prescribed  form. 

^oity.  Equity,  in  its  more  enlarged  ac- 
ceptation, has  been  correctly  termed  Uie  soul 
and  spirit  of  all  law — positive  law  being  con- 
strued by  it,  and  rational  law  made  by  it. 
But,  in  R  more  limited  sense,  and  (although 
somewhat  Incorrectly)  as  contrasted  with  taw, 
equity  is  defined  to  be  the  correction  of  that 
wherein  the  law,  by  reason  of  its  universality, 
is  deficient.  In  the  latter  sense,  it  is  said  to 
be  the  province  of  equity  to  extend  the  words 
of  the  law  to  cases  similar  in  principle, 
although  not  within  the  letter  of  the  law,  or 
to  qualify  the  rigour  of  the  law  where  a  literal 
construction  of  it  might  lead  to  unforeseen 
and  inequitable  consequences.  Bnt  although, 
generally  speaking,  a  distinction  such  as  this 
has  been,  to  a  certain  extent,  recognised  be- 
tween pure  law  and  equity,  nothing  can  be 
more  erroneous  than  the  idea,  souietimes  en- 
tertained, that  equity  b  administered  at  the 
discretion  of  the  judge,  according  to  the  parti- 
cular circumstances  of  each  case,  without 
regard  to  rules  or  precedents.  On  the  con- 
trary, wberevor  the  dispensation  of  justice  has 
made  any  progress,  equity,  whether  it  be  ad- 
ministered in  a  court  specially  constituted  for 
the  purpose,  or  dispensed,  alongst  with  law,  in 
the  supreme  civil  court,  must,  in  order  to 
attain  the  ends  of  justice,  be  governed  in  its 
application  by  an  inflexible  regard  to  legal 
principle,  as  well  as  to  judiciaJ  precedents ; 
otherwise,  as  haii  been  justlT  observed,  "  it 
would  be  above  all  law,  either  common  or 
statnte,  and  be  a  most  arbitrary  legislator  in 
every  particular  case."  The  distinction  be- 
tween law  and  equity,  as  admieistered  in 
separate  courts,  seems  to  be  peculiar  to  Eng- 
land; and  although  there  can  be  little  doubt 
that  the  equitable  jurisdiction  of  the  Court 
of  Chancery  in  that  country  was  originally 
of  the  nature  of  a  legislative  correction  of  the 
rnles  of  law,  emanating  from  the  Sovereign 
as  the  fountain  of  justice,  yet,  it  is  obvious 
that  such  a  tribunal  is  not  suited  to  a  period 
when  the  principles  of  legislation  and  the  art 
of  administering  justice  come  to  be  better 
understood.  Hence,  it  may  almost  ho  said, 
that  the  ancient  distinction  between  law  and 
equity  as  administered  in  England  no  longer 
exists;  but  that  justice,  whether  under  the 
name  of  law  or  equity,  is  dispensed,  not  accord- 
ing to  arbitrary  or  flucluating  rules  depending 
upon  the  conscience  or  discretion  of  any  indi- 
vidual, but  under  an  artificial  system  of  great 
perfection,  in  which  the  principles  of  rational 
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and  enlightened  jurisprudence  are  brought 
iuto  full  aai  efficient  operation,  in  a  maaoer 
eminently  calculated  to  give  stability  and 
permanence  to  the  law  of  England.  In  Scot- 
land, the  Court  of  Session,  as  the  supreme 
civil  court  of  the  couutir,  combines  in  itself 
all  the  functions  of  the  English  courts,  both 
of  law  and  equity.  The  doctrine  of  the  Scotch 
institutional  writers  is,  that  the  Court  of 
Session  is  a  court  of  equity  as  well  as  of  law, 
abating  the  rigour  of  the  law,  and  giving  aid 
where  no  remedy  could  be  had  in  a  court  of 
pure  law.  This  equitable  power  is,  in  Scot- 
land, called  tbo  nebile  officium  of  the  Court,  a 
term  derived  from  the  Roman  law.  The 
nobile  o^cium,  or  judicium  lusbik  of  the  Romui 
law,  was  the  power  vested  iu  the  pnetor,  ia 
virtue  of  which  he  exercised  a  species  of  legis- 
lative control  over  the  law ;  and,  in  like 
mauner,  the  iiobile  opcinm  of  the  Court  of 
Session  seems  originally  to  have  encroached 
considerably  on  what  may  be  considered  at 
more  properly  the  province  of  the  Legislature. 
But  now,  the  equitable  jurisdiction  of  the 
Court  of  Session  is  governed  by  well-defined 
principles,  and  with  all  the  regard  usually 
had  in  Scotland  to  precedents.  The  examples 
of  the  exercise  of  this  jurisdiction  most  fre- 
quently given,  are  those  cases  in  which  the 
Court  interposes  to  modify  exorbitant  conven- 
tional penalties,  or  to  permit  legal  or  con- 
ventional irritancies  to  be  purged  at  the  bar, 
or  the  like  ;  or  where,  in  the  exercise  of  its 
paternal  authority,  the  Court  interferes  in 
extraordinary  circumstances,  by  interdict  or 
otherwise,  for  the  protection  of  the  property 
or  rights  of  individuals.  Hence,  Scotch 
authorities  have  defined  equity  to  be,  the 
favourable  modification  of  the  law,  whether 
it  he  that  to  which  the  parties  limit  them- 
selves in  their  covenants,  or  the  general  law 
of  the  nation.  At  the  same  time,  every  one 
interested  in  preserving  the  purity  of  the  law, 
must  deprecate  any  approach  to  an  union  of 
the  legislative  and  judicial  functions;  and,  ai 
a  protection  against  such  a  danger,  it  is  of 
much  importance  to  avoid  the  too  hasty  adop- 
tion of  what  have  been  termed  "principles  ^ 
ejutiy,"  which,  however  well  fitted  they  may 
be  for  the  consideration  of  the  Legislature, 
generally  do  more  harm  than  good,  when 
permitted  to  influence  the  determinations  of 
a  court  of  justice.  See,  on  the  subject  of  this 
article,  iSfat'r,  B.  iv.  tit.  3,  §  1,  el  itq.;  Bavk, 
B.  iv.  tit  7,  5  22,  e(  ssj.,  and  B.  iv.  tit.  45,  % 
149,  tt  seq. ;  Ersk.  B.  i.  tit,  3,  §  28 ;  Rotf$ 
Leel.  vol.  i.  p.  360,  et  seq, ;  BUtckstone,  vol.  i, 
pp.  61  and  91,  and  vol.  iti.  p.  426,  etaeq.;  where 
an  exposure  will  be  found  of  the  errors  into 
which  Lord  Karnes  has  fallen  in  his  "  iVi'»- 
cifles  of  Equity. "  See  also  Law. 
Equivfllent    At  the  uuion  of  the  kin;- 
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doms  of  England  and  Scotland,  it  was  pro- 
Tided  by  article  15  of  the  treaty  of  Union, 
tliat  Scotland  shoald  have  an  equivalent,  or 
cotniWDsation  in  money,  for  Buch  parts  of  the 
pabuc  debt  of  England  contracted  before  the 
UnioD,  as  the  taxes  levied  ia  Scotland  shonld 
lie  applied  to  extinguish  ;  and,  for  that  pur- 
pose, commissioners  were  appointed  under  sta- 
tute to  examine  and  state  the  debts,  and  to 
dispose  of  the  equivalent.  See  Articles  of 
UaioH,  art.  15 ;  also  the  ScoUA  Acts  1707. 
caps.  15  and  16  ;  Statuta  1  Ga>.  I.,  c  26  ;  3 
fiw./,  c.  13;  5  Cm./.,  c.  19.  The  Act  of  Se- 
derunt 21st  June  1707,  regulates  the  manner 
of  btimating  assignations  by  those  pretend' 
ing  right  to  the  equivalent,  and  of  laying 
arrestments  in  the  hands  of  the  Commission- 
era.  By  13  and  14  Vict.,  c.  63,  the  annuity 
(L.10,000) payable  to  the  "Equivalent  Com- 
pany" is  redeemed. 

&anirat.  Deeds  or  other  formal  writings 
erased  in  tvbsUmlialibus  are  not  deemed  pro- 
batire ;  and  such  defects  are  not  suppliable 
by  parole  evidence.  Various  legal  questions 
havJDg  arisen  as  to  the  effect  of  erasures  in 
instruments  of  sasioe,  and  of  resignation  ad 
rmanentiam,  the  staL  6  and  7  Will.  IV,  c. 
33,  in  order  to  increase  the  security  afforded 
by  the  public  records  of  deeds  and  instru- 
ments concerning  land-rights  in  Scotland, 
enacted,  that  instruments  of  sasine  or  of  re- 
signation ad  remaneatiam,  should  not  be  chaU 
lengeable,  on  the  ground  that  any  part  of 
these  instruments  is  wrilteu  on  an  erasure  ; 
nnless  it  sbould  be  averred  and  proved  that 
inch  erasure  was  made  for  the  purpose  of 
fraud ;  or  unless  the  record  thereof  is  not 
eouformable  to  the  instrument  as  presented 
for  registration.  The  statute  does  not  affect 
judgments  pronounced  before  12th  May  1835. 
A'either  does  it  extend  to  instruments  of  sa- 
line, or  of  resignation  and  sasine  propriit  ma- 
nibus.  Nor  does  it  affect  the  validity  of 
feudal  titles  of  property  or  titles  in  security, 
which  have  been  completed  in  order  to  re- 
medy or  supply  defects  arising  from  erasures 
in  instruments  of  sasioe.  Bell't  Com.  i.  p.  67Sj 
MPs  Princ.  §  344 ;  llliut.  j  344,  827 ;  Rots's 
Ltct.  i.  145 ;  Thomson  on  BiUt.  See  Deed. 
Testing  Clause.     Duplicate. 

Etectare  esionia  ait  aliquo/aeta  ;  to  reckon, 
esteem,  orjudge  essonzies,  or  accusfCtious  made 
by  any  person.     Skene,  h.  L 

Erection,  Lords  o£  Those  of  the  nobility, 
or  others  of  the  laity,  to  whom,  after  the  Re- 
formation, the  king,  jure  coronw,  made  grants 
of  the  lands  or  tithes  which  had  formeriy  be- 
longed to  the  Popish  ecclesiastical  establish- 
ment, were  called  Lords  of  Erection,  and 
sometimes  Titulars  of  the  Tithes;  because, 
under  their  grants,  they  had  the  same  rights 
to  the  erected  benefices,  both  lauds  and  tithes, 
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which  were  formerly  vested  in  the  monasteries 
or  other  religions  houses.  Those  grants  were 
made  under  the  burden  of  providing  compe- 
tent stipends  to  the  reformed  clergy,  an  obli- 
gation which,  prior  to  the  dates  of  the  de- 
crees-arbitral by  Charles  I.  in  1629,  was 
much  neglected  by  the  grantees.  See  Stow, 
B.  ii.  tit.  8,  §  35  ;  Erdc.  B.  ii.  tit.  10,  §  18  ; 
CoMt^l  on  Tithes ;  BtlPs  Prine.  §  1147. 

Erootioa  of  a  Barony,  Lands  cannot  be 
erected  into  a  barony  except  by  the  sovereign; 
nor,  after  the  erection,  can  the  privilege  of 
barony  he  communicated  by  any  base  or  sub- 
altern infeftment  to  be  held  of  the  baron ; 
because  no  feudal  erection  importing  a  dig* 
nity  (as  baronies  formerly  did)  can  be  con- 
ferred but  by  the  Crown,  or  enjoyed  but  by 
those  holding  immediately  of  the  Crown. 
Hence,  a  barony  cannot  be  conveyed  so  as  to 
confer  the  privileges,  unless  by  disponing  it 
to  be  held  of  the  Crown.  When  lands  are  to 
be  erected  into  a  barony,  a  petition  must  be 
presentAd  tK)  the  Lords  of  the  Treasury,  which 
is  remitted  for  consideration  to  the  Barons  of 
Exchequer  in  Scotland  ;  and,  if  they  approve 
of  it,  the  signature  is  superscribed  by  the 
King  (or  Queen.)  In  the  Crown  charter  of 
the  barony,  after  the  description  of  the  lands, 
it  is  declared,  that  his  or  her  Mtyesty  creates, 
unites,  erects,  and  incorporates  the  lands,  die. 
into  one  whole  and  free  barony,  to  be  called 
by  such  a  name.  This  charter  confers  on  the 
lands,  thus  united  and  erected,  all  the  privi- 
leges of  barony,  and  had  the  effect  not  only 
of  nniting  them  when  discontiguous,  but  one 
sasine  taken  upon  the  barony  was  sufficient 
for  all  the  subjects  comprehended  in  it,  how- 
ever distinct  they  may  be,  such  as  lands,  pa- 
tronages, and  the  like,  which  could  not  be 
accomplished  by  a  simple  charter  of  union 
withont  a  special  dispensation.  The  aliena- 
tion of  a  part  of  the  barony  does  not  prejudice 
the  right  of  barony  as  to  the  remainder ;  but 
the  part  disponed  has  not  the  privilege  with- 
out a  new  erection.  Stair,  B.  ii.  tit.  3,  § 
45,  and  tit.  4,  §  18;  Mart's  Notes,  czcii. ; 
Bank.  B.  ii.  tit.  3,  §  86  ;  Srtk.  B.  ii.  tit.  3, 
§  46,  and  tit.  4,  §  18  ;  Jurid.  Sti/les,  i.  469. 
See  also  Baron.     Banmtf,     Union. 

Error  in  Essentiala.  An  error  in  any 
essential  point  vitiates  a  contract ;  because 
those  who  err  as  to  the  substance  of  their 
agreement  have  not  interposed  that  consent 
on  which  the  validity  of  all  contracts  depends. 
This  rule  applies  whether  the  error  regard 
the  person  of  one  or  other  of  the  contracting 
parties,  or  the  subject-matter  of  the  contract; 
but  if  the  error  be  in  accidental  qualities 
merely,  the  contract  is  valid.  Bmr  calculi 
may  always  be  rectified,  because  it  must  be 
presumed  that  the  parties  never  intended  to 
consent  to  an  error  of  this  description.  Stair, 
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B;  i.  tit.  10,  §  13,  and  B.  iv.  tit.  40,  $  24 ; 
MoT^t  Nottt,  xiv.;B«fil.  B.  i.[lit.  23,  5  63; 
Ertk.  B.  iii.  tit.  1,  §  16 ;  B)^t  Com.  i.  294, 
et  »tq.,  5th  edit. ;  BeWi  Prittc.  §§  1 1, 534,  879  ; 
Illtut.  ib. ;  BeU  on  Purehater's  TitU,  2d  edit. 
p.  171 ;  Brown  on  Saie,  p.  153,  ei  teq.;  Sun- 
ter't  Landlord  and  Tenant,  p.  662 ;  Kama' 
E^itg,  92, 179,  296. 

EnrOT,  SuiuiioiiB  of.  Where  one  was  served 
heir  to  a  deceased  peraoa  while  a  nearer  heir 
existed,  the  erroneous  service  was  formerly  in 
use  to  be  set  aside  hy  a  process,  commenciag 
with  what  was  called  a  summoiH  of  error ;  in 
which  the  pursuer,  on  the  ground  that  he  was 
a  nearer  heir  than  the  person  wrongftiUy 
Berved,  craved  that  the  service,  and  all  fol- 
lowing on  it,  might  be  reduced,  and  the  in- 
quest who  served  found  to  have  erred.  The 
sommons  was  drawn  in  Latin.  Of  old,  the 
reduetioD  of  services  was  proceeded  in  by  an 
assize  of  error,  or  grand  inquest  of  landed 
gentlemen, onapreceptout  of  Chancery  ;  the 
object  of  the  proceeding  being,  not  only  to  set 
aside  the  service,  but  to  have  the  former  in- 
quest punished  under  the  act  1471,  c.  47,  as 
lemere  jvrantes  mper  astisam.  Such  was  also 
the  practice  as  to  inquests  in  criminal  causes ; 
bnt  assizes  of  error,  having  been  included  in 
the  list  of  grievances  presented  to  William 
III.  by  the  states  of  the  kingdom  in  1669, 
have  not  been  used  since  the  Revolution. 
And  now,  instead  of  a  summons  of  error,  an 
erroneous  service  is  set  aside  in  an  ordinary 
action  of  redaction  in  the  Court  of  Session. 
Madxnti^i  Init.  B.  iv.  tit.  1.,  §  8  ;  Stair,  B. 
iii.  tit.  6,  §  43 ;  Bant.  B.  iii.  tit.  5,  §  92,  et 
»aq. ;  Aelt  of  the  Bttattt  ^  Scotland,  c.  18. 
See  also  Service  of  Bein, 

Error,  ClerieaL  See  CUrieal  Error. 
'  Error,  Writ  of.  A  writ  of  error  is  an 
Bnglish  law  term,  signifying  a  commission  to 
the  judges  of  a  supreme  court,  by  which  they 
are  authorised  to  examine  tlie  record  upon 
which  a  judgment  was  given  in  an  inferior 
court ;  and,  on  such  examination,  to  affirm  or 
reverse  the  same  according  to  law.  Tomlim' 
Diet.  h.  t. 

Escape ;  is  a  secret  or  a  violent  evasion 
out  of  lawful  custody  or  confinement.  See 
Braaking  of  Priton.  Those  who  aid  or  assist 
persons  committed  for  capital  crimes,  in  es- 
caping, or  attempting  to  escape,  thon<;h  they 
succeed  not,  are  guilty  of  felony,  and  punish- 
able by  transportation  for  seven  years.  If 
the  prisoner  be  committed  for  a  minor  olTence, 
or  for  debt,  those  aiding  him  in  bis  escape, 
or  in  attempting  to  escape,  besides  being  ci- 
villy liable  for  the  debt,  where  the  iniprison- 
nieut  is  for  debt,  are  guilty  of  a  misdemea- 
nour, and  punishable  by  Sue.  The  prosecu- 
tion must  be  commenced  within  a  year  after 
tiie  offence ;  16  Geo.  II.,  c.  31.    The  offence 
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of  assisting  a  prisoner  of  war  to  escape,  either 
out  of  prison  or  from  the  limits  to  which  he 
is  confined  by  his  parole,  b  punishable  arbi- 
trarily at  common  law ;  and,  by  statute, 
the  punishment  is  made  transportation  for 
life,  or  for  fourteen  or  seven  years.  The 
crime  is  committed  although  Uie  prisoner, 
after  bis  escape,  may  have  been  prevented, 
by  arrest,  or  otherwise,  from  leaving  tbs 
country ;  52  Geo.  III.,  c.  156  ;  Hume,  i.  519, 
note  3.  A  measenger-at-arms,  who,  through 
negligence  or  collusion,  allows  a  debtor  to 
escape  after  he  has,  or  might  have,  taken 
him  into  custody,  will  be  liable  for  the  debt 
in  the  caption,  provided  the  escape  has  not 
been  effected  by  means  of  violence  or  resist- 
ance sufficient  to  overpower  the  messenger 
and  his  assistants.  Bant,  B.  i.  tit.  10,  §  \%, 
et  seq. ;  Enk.  B.  iv.  tit.  3,  §  14 ;  Stair,  B.  iv. 
tit.  48,  5  20,  et  teq. ;  More's  Notes,  p.  eiii. 
cccxxii.  ;  BelCi  Com.  vol.  ii.  pp.  546, 546, 5lb 
edit.     See  also  Prison.     Priioner. 

Eaeheat ;  from  the  Freuch  word  eehoir,  le 
fall,  signifies  any  forfeiture  or  confiscatios 
whereby  a  man's  estate,  heritable  or  move- 
able, or  any  part  thereof,  falls  from  him. 
Single  escheat  is  the  forfeiture  to  the  Crown 
of  one's  moveable  estate,  incurrM  not  only  on 
conviction  of  certain  crimes,  but  which,  until 
1748,  followed  upon  dennnciatiou  for  non- 
payment or  non-performance  of  a  civil  debt 
or  obligation.  Liferent  escheat  is  the  for- 
feiture to  the  superior  of  the  annual  profits 
of  the  vassal's  lauds  during  his  life,  or  while 
be  remains  unrelaxed,  which,  in  like  manner, 
formerly  fell  when  a  denounced  debtor  had 
remained  year  and  day  at  the  horn,  unrelaxed. 
A  total  forfeiture  to  the  Crown  of  all  one's 
property,  heritable  and  moveable,  is  a  penally 
which,  in  Scotland,  is  peculiar  to  the  crime  of 
high  treason.  By  the  statute  20  Geo.  II.,  e. 
50,  the  casualties  of  single  and  liferent  ee- 
cheat,  incurred  by  homing  and  denunciation 
for  civil  debts,  were  abolished  from  and  aAer 
the  25th  March  174S.  But  both  single  and 
liferent  escheats  are  still  iucnrred  in  the  case 
of  crimes.  Thus  single  escheat  is  one  article 
of  the  statutorypainsof  deforcement,  bigamy, 
perjury,  and  some  other  offences.  It  also  faUs 
upon  denunciation  following  on  a  sentence  of 
fugitation  or  outlawry  ;  and,  if  the  rebel  re- 
main a  year  in  this  condition,  the  liferent 
escheat  falls  to  his  superior — not,  however,  as 
a  pnnishment  for  tbe  crime  with  whicb  he  is 
charged,  but  on  account  of  his  contumacy  and 
rebellion,  in  failing  to  appear  and  underlie 
tbe  law.  Single  escheat  also  follows  every 
sentence  for  a  capital  crime ;  and  in  case,  after 
Bontoncc,  the  convict  should  make  his  escape, 
there  seems  to  be  ground  for  holding  that, 
until  he  surrender  himself  to  justice,  his  life- 
rent escheat  will  accrue  to  his  superior.  See, 
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Ku  the  subject  of  this  article,  Macktnti^t  Intt. 
B.  ii.  tit.  6,  §  23,  et  seq. ;  Stair,  B.  iii.  tit. 
2,  §  15  ;  More't  Notes,  p.  cccxi. ;  Batik.  B.  iii. 
tit.  iii.  \  2,  et  wq.;  Erik.  B.  ii.  tit.  S,  §  63,  et 
teq. ;  H*vk,  vol.  i.  p.  538,  nnd  vol.  ii.  pp.  262, 
464,  473  ;  Be/f*  Prine.  §  729,  el  teq. ;  Rlait. 
ib, ;  Bea  on  leaiet,  4th  edit.  vol.  i.  p.  29 ; 
Ross't  Led.  i.  274  ;  Jurid.  Stylet,  2d  edit.  toI. 
ii.  p.  338;  Tol.  iii.  pp.  194-6;  famM'  SUtt.  Law 
Ahridg.h.t.  S«e  also  Cenwneiadon.  ftyifcidoB. 
Eapoiuall.  Eipoosals,  or  tpont^ia,  are  a 
eootraet  or  mutual  aod  solemn  engagement 
between  a  man  and  a  woman  to  marry  each 
other.  By  the  law  of  Scotland  all  promises  of 
marri^e,  whether  private  or  contained  in 
written  contraetB,  may  be  reuled  from,  pro- 
vided a  copula  has  not  followed  on  the  pro- 
mise ;  for  in  that  case  the  marriage  is  com- 
plete. But  the  party  resiling  from  such  an 
engagement,  withont  just  cause,  will  be  liable 
to  the  other  in  damages  for  breach  of  promise, 
to  the  extent  not  only  of  any  pecuniary  loss 
which  may  have  been  sustained,  but  in  tMiam 
of  his  or  her  injured  feelings.  Stair,  B.  i.  tit. 
4,  §  6  ;  Bavk.  B.  i.  tit.  5,  f  2 ;  BrO:.  B.  i.  tit. 
6,  §  3 ;  Hogg  against  Qow,  27th  Hay  1812, 
Foe,  Coil.     See  Marriage. 

Esquire ;  a  title  of  dignity  next  in  degree 
to  that  of  linigbt.  This  addition  is  now  con- 
ferred  by  courtesy,  without  regard  to  any  par- 
ticular qnaliflcation,  or  authority  for  using  it. 
Eaaoniiim ;  an  essoinzie  or  exousation. 
Skeru!,h.t 

Eisonxie ;  an  old  law  term  met  with  in  the 
Rtgiam  MajetUttem,  and  the  earlier  statutes  of 
the  Scotch  Parliaments,  signifying  an  excuse, 
by  reason  of  sickness  or  other  sufficient  cause, 
for  the  non-aopearance  of  a  party  in  an  action 
or  court  lo  which  he  is  cited,  or  where  he  is 
bound  to  attend.  The  term  has  a  similar 
import  in  the  law  of  England.  See  Tomiini' 
Dift,  wee  Eimgn. 

Estate.  The  term  estate,  in  its  most  ordi- 
dinary  acceptation,  signifies  a  person's  land 
estate ;  bnt  it  is  also  frequently  applied  to 
moveables.  Thns,  a  man's  personal  estate 
eomprehends  both  his  moveable  effects  and 
the  personal  debts  doe  to  him.  Bank.  "^  " 
tit.  iii.  p.  597. 

Bitatei  of  the  Eingdom.  The  ancient 
Parliament  of  Scotland  consisted  of  the  King 
and  the  three  Estates  of  the  Kingdom,  viz., — 
1(1,  The  archbishops  and  bishopB,  and,  before 
the  Reformation,  all  abbots  and  mitred  priors; 
2({,  The  barons,  comprehending  all  the  no- 
bility as  well  as  the  commissioners  for  shires 
and  stewartries ;  and,  Zd,  The  commissioners 
from  the  royal  bnrghs.  All  the  three  Estates 
assembled  in  one  house,  forming  one  aggre- 
gate meeting,  by  a  mtyority  of  the  votes  oi 
which,  in  ordinary  cases,  all  matters,  whe- 
ther  legislative  or  judicial,  were  determined. 
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Through  ignorance  or  inadvertence  the  three 
Estates  of  the  realm  are  frequently  spoken  of 
as  consisting  of  King,  Lords,  and  Commons. 
This  is  a  mistake.  The  three  Estates  ore — the 
Lords  temporal,  the  Lords  spiritual,  and  the 
Commons.  Mackenzie's  Intt.  B.  i.  tit.  3,  §  3 ; 
Bant.  B.  iv.  tit.  1,52;  Ersk.  B.  i.  tit.  3,  §  2, 
et  teq.  See  Parliament.  Convention  ^  Ettates. 
EUetion  Lav. 

Estoppel ;  in  English  law,  aa  impediment 

bar  to  a  right  of  action,  arising  from  a 
man's  own  act.    Tomlint'  Diet.  h.  t. 

Estoverivm;  sustentation,  nourishment.  A 
vassal  in  ward  was  entitled  to  an  estoverium 
from  his  superior,  proportioned  to  the  quan- 
tity  of  the  heritage.     Skene,  h.  L 

Estrays ;  valuable  animals,  not  wild,  found 
straying  without  a  known  owner.  The  finder 
of  such  animals  must  forthwith  acquaint  the 
sheriff,  that  he  may  have  them  proclaimed  at 
the  marketr«ross  of  the  county  town,  and  at 
the  parish-church ;  and,  if  the  owner  do  not 
claim  them  within  year  and  day  ttHar  such 
notice,  they  are  held  to  be  derelinqulshed, 
and  fall  to  the  Crown,  or  the  donatary  of  the 
Crown.  Bank.  B.  i.  tit.  8,  §  2,  rf  teq. ;  Ertk.  B. 
ii.  tit.  1,§12.  Se%  Iferdietim.  Strays.  Waifs. 

Estreat;  is  an  English  law  term,  signify- 
ing the  true  extract,  copy  or  note  of  some 
original  writing  or  record,  and  especially  of 
fines,  amerciaments,  &c.,  entered  on  the  rolls 
of  a  court,  to  be  levied  by  the  officers  of  the 
law.  Tomlint'  Did.  h.  i. 
•  Ere  et  Treve;  slaves  or  servants,  whose 
father,  gudeaire,  grandsire,  and  forbears,  have 
been  servants  to  any  man  and  his  predecessors. 
Skene,  \.t. 

Eves  Droppers.    See  Eavet  Droppers. 

Eviction ;  is  the  dintoasesBing  one  of  pro- 
perty, whether  in  land  or  in  moveables,  in 
virtue  of  a  preferable  legal  title  in  the  person 
of  him  by  whom  the  eviction  is  made.  The 
dispossessed  party  will  be  entitled  to  institute 
an  action  against  his  author,theextent  of  the 

fiutsuer's  claim  in  which  action  will  be  regn- 
ated  by  the  nature  of  the  warrandice  given. 
Where  the  warrandice  bas  been  absolute, 
which  is  the  implied  warrandice  in  all  oner- 
ous contractSjhe  from  whom  the  property  has 
been  evicted  will  have  a  claim  against  his 
author,  or  his  author's  representatives,  to  the 
full  extent  of  the  value  of  the  evicted  pro- 
perty as  at  the  period  of  eviction,  and  for  all 
loss  or  damage  which  he  may  have  sustained 
through  the  defective  title.  Stair,  B.  ii.  tit. 
3,  §  46 ;  Man's  Notet,  p.  xci. ;  Mackeniie, 
B,  ii,  tit.  3,  5  12  ;  Bank.  B.  ii.  tit.  3,  §  120, 
etseq.;  £r*fc.  B.  ii.  tit.  3,  S  25,  eJsej. ;  BeWt 
Com. i.  645;  ii.279;  BeietPrinc.^^  121,126; 
Bell  on  Purehater't  fitle,2d  edit.  p.  56;  Karnes' 
Equi^,  116, 183  ;  Hunter's  Landlord  and  Ten- 
ant, ii.  261.    See  Warrandice. 
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EridenM ;  is  tlie  proof,  eitlier  wriUea 
parole,  vhich  the  parties  io  a  civil  or  criminal 
cause,  may  legally  adduce  in  support  of  the 
facts  and  circumstances  oa  which  their  re- 
spectire  pleas  or  defenG«s  depend.  In  this 
article  the  subject  will  be  considered  under 
the  following  arrangement: — 

1 .  Evidence  by  writ 

2.  Evidence  by  oath. 

3.  TheorderinwhickeoideMeiitohereeeived, 
with  tome  general  raUi  as  to  etiidenee, 

I.  Or  BviDXNCB  BT  Writ. 
The  evidence  afforded  by  writing  is  ao- 
counted  the  highest  description  of  legal  proof. 
It  may  be  couaidered  under  the  tbllowing 
heads:—!.  Of  a  formal  deed  ;  2.  Of  notarial 
instruments,  and  the  execntions  of  officers  of 
the  law  ;  3.  Of  acts  of  court,  eitracts  from 
judicial  records,  &e. ;  4.  Of  public  instruments 
and  docnments  not  by  officers  of  the  law ;  5. 
Of  merchants'  books ;  6.  Of  writings  « 
mercaloria. 

1.  Of  a  formal  deed. — A  formal  deed,  signed 
and  authenticated  according  to  the  rules  pre- 
scribed by  the  law  of  Scotland,  affords  com- 
plete legal  evidenceof  the  contract,  obligation, 
or  other  transaction  which  it  sets  forth.  Such 
a  deed  is  held  in  law  to  be  a  higher  species  of 
evidence  than  parole  testimony  ;  and,  for  that 
reason,  it  is  the  only  evidence  admitted  to 
prove  the  constitution  or  transmission  of  a 
right  to  heritable  property  ;  nor  will  parole 
evidence  be  received  to  qualify  the  terms  or 
conditions  of  the  written  deed.  When  the 
authenticity  or  validity  of  a  formal  deed  is 
disputed  on  any  ground  not  apparent  ex  facie 
of  the  instrument,  the  challenge  must  be  made 
in  the  form  of  a  regular  action  of  reduction  ; 
and,  until  decree  is  obtained  in  that  action, 
setting  aside  the  deed,  the  evidence  it  affords 
remains  unimpeachable.  The  legal  rules  for 
the  authentication  of  deeds,  so  as  to  render 
them  fully  probative — the  eHect  given  to 
holograph  writings — to  deeds  subscribed  by 
initials,  or  by  notaries  for  the  parties — to 
writings  in  re  mercotorw — or  to  deeds  defaced 
or  vitiated,  or  otherwise  defective  in  the  sta- 
tutory or  consuetudinary  formalities — and  the 
consequence  of  rei  interveiiius  or  homologation, 
asvalidating  informal  writings — areeiplained 
under  the  following  articles  : — Deed.  Writ. 
Holograph  Deed,  TetUng  Clause.  Privileged 
Deeds.  RcUvteneatus.  Homologation.  Erasures. 

2.  Of  notarialinstrumeals,  and  the  execatioTis 
ofepeers  oftheiaw. — A  notarial  instrument  is 
a  written  att^tation,  under  the  hand  of  a 
notary,  of  a  fiict  or  of  facts  falling  within  his 
observation.  In  some  cases  such  an  instru- 
ment is  an  indispensable  solemnity.  Thus, 
the  fact  of  infeftment  having  been  given  in 
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heritable  property,  cannot  be  proved  other- 
wise than  by  a  notarial  instrument  of  sasine. 
In  like  manner,  instruments  of  resignation,  of 
requisition,  of  consignation,  of  intimation  of 
assignations,  of  protests  on  bills  of  exchange, 
and  the  like,  are  deemed  fully  probative; 
and,  although  all  such  instruments  may  be 
set  aside  by  reason  of  informality,  or  im- 
proven  in  an  action  nf  reduction  on  the 
ground  of  falsehood,  yet  parole  evidence  will 
not  be  admitted  by  way  of  exception  to  dis- 
prove the  facta  set  forth  in  them,  of  which 
they  are  the  proper  aud  only  legal  evidence. 
Notarial  instruments,  however,  cannot  be 
effectually  founded  on  as  legal  evidence  of 
anything  more  than  the  mere  act  which  the 
law  requires  to  be  so  proved.  Thus,  an  in- 
strument of  sasine  will  not  be  received  as  evi- 
dence of  the  charter  on  which  it  proceeds; 
nor  will  a  notarial  instrument,  where  it  is 
not  essential  as  a  solemnity,  relieve  the  party 
producing  it  from  the  necessity  of  legally 
proving  the  fact  asserted  on  it,  or  prevent  the 
opposite  party  from  disproving  it,  either  by 
written  or  by  parole  evidence.  By  consent  of 
the  opposite  party,  notarial  copies  of  deeds  or 
other  writings  are  sometimes  admitted  as 
evidence ;  but  such  copies  are  not  sufficient  if 
objected  to.  See  as  to  the  evidence  afforded 
by  notarial  instruments.  Stair,  B.  iv.  tit.  42, 
§9 ;  B.  ii.  tit.  3,  §  16 ;  and  B.  iv.  tit.  2,  §  8 ; 
Bank.  B.  iv.  tit.  27,  §  3,  et  »tq. ;  and  B.  iv.  tit. 
5,  5  6  ;  Ersk.  B.  iv.  tit.  2,  §  5,  et  seq. ;  fait  <m 
Evidence,  pp.  21-41,  and  p.  214.  See  also 
Notary-Public,  and  authorities  there  cited. 

Executions  by  messengers-at-arms,  or  other 
officers  of  the  law,  are  attestations  under  their 
hands  that  they  have  given  the  citations,  or 
executed  the  diligences  conformably  to  their 
warrants ;  and  wherever  the  execution  is  by 
law  essential,  it  affords  evidence  which  can- 
not be  redargued  except  by  improbation  in 
an  action  of  reduction.  But  even  where  such 
executions  are  essential  solemnities,  they  will 
not,  more  than  notarial  instruments,  bo  re- 
ceived as  evidence  of  extrinsic  facta  which 
hare  no  relation  to  the  solemnities  of  the 
execution.  Bank.  B.  ir.  tit.  6,  §  9,  «<  seq.; 
Ersk.  E.  iv.  tit.  2,  §  5  ;  Tail  on  Evidence, 
pp.  4-21,  and  authorities  there  cited.  See  also 
Execution.     Metsenger-at-arms. 

3,  Of  oris  of  cowt  extracts  from  judicial  ro- 
eords,  Ac. — All  acts  and  deeds  under  the 
handsof  clerks  of  court,  and  keepers  of  public 
records,  are,  generally  speaking,  held  to  be 
probative.  Extracts  of  judicial  proceedings 
from  the  records  of  a  court,  the  warrants  of 
which  are  in  the  custody  of  the  Court,  are  ad- 
mitted to  prove  what  was  done  in  court,  or 
alleged  by  the  parties,  but  not  to  prove  the 
truth  of  those  allegations ;  and  the  deerow 
and  the  judicial  acts  of  the  courts  of  a,  foreigB 
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coantry  are,  «x  wmitak,  admitted  to  be  proved 
bj  exempli  Scat  ioDB  or  extracts,  probative  ao 
cording  to  tbe  law  of  that  country.  On  the 
tame  priociplet  judicial  traneumpta,  whether 
made  under  authority  of  the  supreme  or  of 
an  inferior  court,  are  probative  in  all  ordi- 
nary cases.  See  Tramumpt.  An  extract  of 
the  deed,  authenticated  by  the  proper  officer, 
whether  it  be  in  the  record  of  the  supreme  or 
that  of  an  inferior  court,  is  as  good  evidence 
as  the  deed  itself.  Such,  for  example,  ia  the 
cue  (except  iu  improbations)  with  respect  to 
private  deeds  having  a  clause  of  registration. 
But  where  there  is  no  such  clause,  and  where 
the  deed  is  merely  recorded  as  a  probative 
writ,  the  principal  deed  being  returned  to  the 
party  at  whose  desire  it  was  recorded,  the 
general  rule  is,  that  the  extract  of  such  a 
deed  is  not  admissible  as  evidence,  the  party 
being  in  possession  of  the  principal  deed, 
which  he  may  produce.  Even  this  rule,  how- 
ever, is  subject  to  several  exceptions.  Thus, 
charters  by  subjects,  dispositions,  bonds,  con- 
tracts, tacks,  and,  in  general,  all  other  pro- 
bative writs,  although  not  having  a,  clause  of 
registration,  are,  by  special  statute,  allowed 
to  be  registered  as  probative  writs,  and  an 
extract  under  tbe  hand  of  tbe  keeper  of  the 
record,  declared  to  make  faith  in  all  cases 
except  that  of  improbation ;  1698,  c.  4.  Public 
instrumenta  appointed  to  be  registered  for 
publication  are  also  excepted ;  and  althongb 
the  principals  are  returned  to  the  parties, 
extracts  from  the  record  of  sasines,  reversions, 
or  regresses,  and  the  like,  are  declared  to  be 
probative  in  all  cases,  except  where  tbe  writ 
■o  recorded  is  sought  to  bo  improven  ;  1617, 
6.  16  ;  1669,  c  3.  The  same  exception  ex- 
tends to  the  register  of  inhibitions  and  inter- 
dictions; 1581,  c  119,  No.  1 ;  to  summonses 
to  interrupt  the  prescription  of  real  rights; 
1696,  c.  19  ;  and  to  the  register  of  homings 
and  relaxations ;  1579,  c.  75.  Extracts  under 
the  hands  of  the  proper  officers  in  Chancery, 
of  charters  of  lands  held  of  the  Crown,  re- 
tonrs  of  services,  &c.,.  which  are  recorded  in 
Cbanc«ry,  are  probative  except  in  improba- 
tioDs;  49  Geo.  III.,  c.  42,  §  16.  In  redac- 
tion-improbation,  although  an  extract  of  a 
deed  or  instrument  under  the  hand  of  the 
proper  officer,  or  even  a  specification  by  the 
defender  of  the  register  in  which  it  is  re- 
corded, will  stop  the  certification,  yet  it  is 
ultimately  incumbent  on  either  the  defender 
or  the  pursuer  to  obtain  a  warrant  for  the 
prodootion  of  the  principal  deed  from  the  re- 
totd,  and  that  whether  Uie  deed  has  been  re- 
corded merely  as  a  probative  writ,  or  in  virtue 
of  a  elause  of  registration.  Where  the 
gistntion  has  been  made  in  the  boohs  of  an 
u&rior  wart,  the  Court  of  Sesuon  will  grant 
t  to  tmumit  the  principal  writing 
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to  the  clerk  of  the  process.  See  Stair,  B.  iv. 
tit  42,  §  10  ;  Ainfc.  B.  iv.  tit.  4,  §  21 ;  &-sk. 
B.  ii.  tit.  3,  §  43,  and  B.  iv.  tit.  1,  §  53 ;  Tait 
on  Evidence,  pp.  184-197,  and  200,  and  autho- 
rities there  cited. 

4.  0/  public  ingtruments  and  doeumentt  not 
bi/  officers  o/  the  iaw.— Entries  in  public  re- 
cords, not  judicial,  where  certified  by  the 
proper  officers,  are,  in  the  ordinary  case,  ad- 
mitted as  evidence.  Such  are  entries  in  the 
journals  of  the  Houses  of  Lords  and  Commons 
— in  bank  books — in  parish  registers  of 
deaths,  baptisms,  or  marriages — in  prison 
books^in  corporation  hooks — and  the  like. 
Public  acts  of  Parliament  are  presumed  to  be 
known  to  all;  and  the  statute  book,  printed 
by  the  Queen's  printer,  may  be  judicially  re- 
ferred to.  Private  acta  of  Parliament,  neither 
printed  in  the  statute  book,  nor  declared 
public  acts,  nor  specially  directed  to  be  prbted 
by  the  Queen's  printer,  and  to  be  admitted 
as  evidence  by  all  judges,  must  be  proved  by 
examined  copies  from  the  parliamentary  rolls; 
but,  to  obviate  that  inconvenience,  a  special 
clause  is  usually  inserted  in  every  private  act, 
declaring  it  public  to  that  extent.    Royal 

tiroclamatiouB,  the  articles  of  war,  and  the 
ike,  as  printed  by  the  Queen's  printer,  or  io 
the  Gazette,  are  held  to  be  probative,  without 
production  of  the  proclamations  themselves; 
and  in  the  same  way  addresses  from  the  people 
to  the  Crown  may  be  proved.  But  gazettes 
are  not  evidence  of  private  titles  or  interests, 
such  as  presentations  to  clergymen,  or  grants 
by  the  Sovereign  to  individuals.  Tait,  50, 
et  geq.,  201, 

Histories  are  admitted  to  prove  ancient 
facts,  such  as  propinquity  of  blood,  primogeni- 
ture, iic,  if  authentic  and  uncontradicted  by 
other  histories  of  equal  authority.  Stair,  B, 
iv.  tit.  42,  5  16;  ErsLB.  iv.tit.2,  5  7. 

5.  (^  merchants'  bo^. — In  general,  a  mer- 
chant's books  will  be  held  as  good  evidence 
against  himself;  and  where  they  appear  to 
have  been  regularly  and  accurately  kept, 
they  will  afford  what  is  called  a  temiplena 
probatio  in  bis  favour,  or  that  degree  of  evi- 
dence by  which,  in  matters  admitting  of 
parole  proof,  a  fact  may  be  legally  proved  by 
one  witness,  and  the  oath  of  the  paity  himself 
in  supplement.  Ertk.  B.  iv.  tit.  2,  §  4  ;  Bank. 
B.  iv.  tit.  27,  5  6  ;  Bell's  Com.  i.  330 ;  Tait, 
122;  ffall,  Dovi't  App.  Cases,  ii.  376;  SntfU, 
ib.  538;  Dunbar,  Bligh,  ii.  351.  See  Book 
Dd>ts. 

6.  Of  writings  in  re  mcrcatoria, — Under  this 
description  are  included  orders  for  goods, 
mandates,  procurations,  guarantees,  offers,  and 
acceptances  to  sell  or  buy,  or  transport  mer- 
chandise; fitted  accounts  between  merchants, 
and,  in  general,  all  letters,  engagements,  re- 
ceipts, acknowledgments,  uid  the  like,  which 
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the  various  exigencies  of  trade  may  require, 
OS  to  all  of  which  the  law,  from  favour  to 
trade,  has  relaxed  the  rirour  of  the  ordinary 
rales  of  autheDticatioD.  Hence,  such  writiags 
are  probative,  although  not  holograph,  and 
although  they  want  the  name  and  designation 
of  the  writer,  and  are  not  subscribed  before 
witnesses,  a  privilege  which  is  not  extended 
to  missives  or  to  settlemenla  of  accounts  un- 
connected with  mercantile  transactions.  In 
like  manner,  mercantile  writs,  such  as  hills  of 
exchange  or  promissory-notes,  cheeks  upon 
bankers,  and  the  like,  whether  arising  out  of 
mercantile  transactions  or  not,  are  valid,  al- 
though neither  holograph  nor  tested.  In 
connection  with  this  heaa  it  may  be  obser>'ed, 
that  receipts  and  discharges  granted  to  ten- 
ants for  rent,  however  large  the  sum,  are 
probative,  although  neither  holograph  nor 
tested ;  and,  in  practice,  although  perhaps  in- 
correctly, it  is  usual  to  grant  similar  receipts 
for  termly  payments  of  interest,  annuities, 
and  the  like.  The  privilege  is  said  to  be  ex- 
tended to  tenants  on  account  of  their  igno- 
rance of  business.  Ergk.  B.  iii.  tit.  2,  §§  23-24 ; 
BeU's  Com.  i.  330  ;  Tail,  112,  et  seg.,  and  cases 
and  atUhmtia  there  cited.  See  also  Privileged 
Deed». 

II.  Or  EviDBHox  BT  Oath. 

Evidence  by  oath  formerly  consisted, — Itt, 
Of  the  oaths  of  persons  unconnected  with  the 
parties  in  the  cause,  and  having  no  disqaali* 
fying  interest  in  the  decision ;  and,  2d,  Of  the 
oath  of  party. 

1.  Of  Ae  Oaths  of  fFihwam.— The  testi- 
mony of  witnesses  is  called  parole  proof;  and 
on  this  branch  of  the  subject  it  is  proper  to 
inquire, — lit,  Who  can  be  received  as  wit- 
nesses! 2dt  In  what  manner  their  testimony 
is  taken  i  3d,  In  what  cases,  and  to  what 
points  this  species  of  evidence  is  admitted  ? 
and,  ith,  to  say  something  of  the  nature  and 
effect  of  circumstantial  and  presumptive  proof. 
I.  Who  eaH  be  received  at  witnetiet. — Thegene- 
ral  rule  formerly  was,  that  all  persons  of  legal 
age  and  of  sane  mind,  who  believed  in  God 
and  a  future  state  of  rewards  and  punishments, 
whether  Christians  or  not,  and  who  were  not 
liable  to  any  objection  on  the  grounds  of  re- 
lationship, enmity,  infamy,  or  of  interest  in 
the  issue  of  the  cause,  might  hear  testimony. 
For  recent  changes  in  the  law  of  evidence,  see 
Infra.  The  following  enumeration  compre- 
hends the  objections  which  formerly  might  bo 
stated  to  the  admissibility  of  a  witness: — (1.) 
From  age  or  tex, — Personsunderfourteen  years 
of  age,  as  being  incapable  of  understanding 
the  moral  obligation  of  an  oath,  are,  in  the 
ordinary  case,  inadmissible.  Exceptions  to 
this  mle  have  been  sometimes  admitted,  where 
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the  individual  seemed  to  understand  the  na- 
ture of  an  oath,  and  was  above  twelve  years 
of  age  ;  and,  in  criminal  cases,  children  evfn 
under  that  age  have  been  sometimes  examined, 
hut  not  upon  oath ;  the  weight  to  be  attached 
to  the  declarations  of  such  witnesses  being 
left  to  the  jury.  By  our  more  ancient  prac- 
tice, women  were  inadmissible  as  witnesses ; 
but  the  practice  in  that  respect  has  changed, 
and,  both  in  civil  and  criminal  cases,  female 
witnesses  are  admissible.  A  female,  however, 
cannot  be  an  instrumentary  witnea  to  the 
subscription  of  a  deed  or  other  written  instm- 
ment ;  Stair,  B.  iv.  tit.  43,  §  7-9  ;  Bank.  B. 
iv.  tit.  30,  5  5  ;  &at.  B.  iv.  tit.  2,  §  22-27  ; 
Tail,  84-342  ;  Same,  ii.  329-330.  (2).  From 
mental  incapacitt/. — All  persons  deprived  of 
reason,  whether  idiots  or  furious  persons,  are 
inadmissible.  But  the  testimony  of  a  person 
subject  to  occasional  fits  of  derangement  will 
be  admitted,  eum  nota,  as  to  occurences  during 
a  lucid  interval,  provided  no  fit  of  derange- 
ment have  intervened  between  the  fact  sworn 
to  and  his  deposition  ;  Hume,  vol.  ii.  p.  329 ; 
Stair,  B.  iv.  tit.  43,  §  7  ;  Bant.  B.  iv.  tit.  30, 
§5;  7'att,342.  See  Idiot.  (3).  Fromii^muf. 
— The  testimony  of  iniamons  persons,  tn^amta 
jvrit, — !.«.,  by  being  convicted  of  crimes  infer- 
ring infamy,  was  formerly  inadmiasible,  ami 
unless  a  pardon  bad  been  granted,  infamy  was 
a  perpetual  disqualification ;  Blade,  22d  Dec 
1815,  Fae.  Coll.  But  now,  where  the  party 
convicted  has  endured  the  punishment  (anlesa 
the  crime  bos  been  perjury  or  subornation  of 

rerjury),  he  is  not  inadmissible  by  reason  of 
is  conviction,  but  may  be  a  competent  wit- 
ness in  any  court  or  proceeding,  civil  or  crimi- 
nal ;  1  WiU.  IV.,  c.  37,  5  9.  And  moral  in- 
famy, or  bad  moral  character,  is  no  disquali- 
fication. The  evidence  of  such  witnesses,  bow- 
ever  will  be  received  earn  nota;  Ersk.  B.  iv. 
tit.  2,  5  23  ;  Stair,  B.  iv.  tit.  43,  §  7  ;  BaA. 
B.  iv.  tit  30,  §  4.  See  Infamy.  (4).  From 
relatiomhip,  eonneelion,  legal  confidence  or  depeni' 
denee, — Formerly,  all  who  stood  within  those 
degrees  of  relationship  to  the  party,  which,  in 
the  case  of  a  judge,  would  authorise  a  deeli> 
nature,  were  incompetent  witnesses  for  their 
kinsman,  althongh  they  might  he  received 
against  him.  See  Declinature.  Husband  and 
wife,  however,  were  in  no  case  allowed  to  bear 
testimony,  even  against  each  other,  except  in 
criminal  prosecntions  for  crimes  committed 
by  the  one  against  the  other  ;  and  it  would 
rather  seem  that  the  evidence  of  children 
against  their  parents,  and  of  parents  against 
their  children,  was  inadmissible,  unless  in  th« 
case  of  domestic  crimes  or  occult  facts  (see 
Domeilie  Crimei) — the  principle  of  the  law  of 
Scotland  being,  that  unless  the  ends  of  jnstiea 
absolutely  required  it,  a  witness  was  never  to 
he  placed  in  a  situation  where  he  might  be 


tempted  to  commit  perjnrj.  Natural  child- 
ren were  not,  ia  law,  recognised  aa  the  child- 
ren of  their  reputed  father  ;  but  an  objection 
to  their  tettimony,  on  the  ground  of  actual  re- 
lationship to  the  party  adducer,  was  good ; 
Bnk.  B.  iv.  tit.  2,  §  24 ;  Banfc,  B.  iv.  tit.  30, 
§  9-11;  Ifvnie,  yol.  ii.  p.  337;  Tait,  362. 
Hee  Rdatioiuhip.  Tutors  and  curatora  were 
formerly  inadmissible  as  witnesses  in  favour 
of  their  wards,  where  they  had  an  interest 
to  prove  sets  and  deeds  done  by  themselves, 
or  where  they  had  taken  an  active  part 
in  the  process  in  which  they  are  proposed 
to  he  adduced.  Formerly,  agents  could  not 
be  witnesses  for  their  clients  in  the  causes  iu 
whicl)  they  were  employed ;  although  they 
might  be  witnesses  for  the  same  party  in  other 
causes.  See  Partial  Ctrunsd.  'I'hey  are  still 
incompetent  witnesses  against  their  clients  to 
prove  confidential  communications;  and,  on 
the  same  principle,  as  well  as  on  account  of 
the  object  of  the  communication,  a  clergyman 
to  whom  a  prisoner  has  confessed  &  crime, 
in  order  to  obtain  spiritual  consolation,  cannot 
be  c^led  as  a  witness  to  disclose  what  has 
1>een  so  eommanicated  to  him ;  but  similar 
coafessioDs  to  other  confidential  persons,  such 
fts  Burgeons  or  physicians,  or  intimate  friendfi, 
may  be  proved  by  the  testimony  of  such  per- 
sons. See  Conjiitmtialilt/.  Attorneys  or  trus- 
tees who  had  not  given  partial  couosel,  and 
vho  had  no  persooal  interest  in  the  action, 
were  admissible  for  their  constituent.  The 
testimony  of  domestic  servants  and  of  tenants 
at  will,  in  favour  of  their  master  or  landlord, 
was  formerly  rejected  on  account  of  their  sup- 
posed dependence ;  but  such  persons  are  now 
admissible  witnesses.  Artificers  or  labourers 
hired  by  the  day  or  weeV,  are  cot^etent  wit- 
nesses for  their  employers ;  Erst.  B.  iv.  tit.  2, 
fi  24,  26 ;  Bank.  B.  iv.  tit.  30,  §§  12, 13,  21  ; 
lair,  K  iv.  tit.  43,  §  9 ;  ffume,  vol.  ii.  pp.  324, 
331,338;  Tait,3G6,etKq.  (5.)  Fnm partial 
eoumel,  or  beitiff  vUroneoui. — Witnesees  who 
had  given  partial  counsel, — i.e.,  who  had  in- 
stigated the  plea,  or  advised  with  the  party 
or  his  agents  as  to  the  method  of  conducting 
it,  or  been  present  at  consultations,  were  ob- 
jectionable. The  recent  practice  in  this  re- 
spect was  not,  however,  so  rigid  as  the  older 
practice  was,  the  course  being  rather  to  admit 
the  witness  cum  nola.  Ultroneous  witnesses, 
— ■'.«.,  witnesses  who  offer  their  testimony  with- 
oat  being  regularly  cited, — were  formerly  in- 
admissible; buttbisobjection  afterwards  only 
affected  their  credibility ;  and,  at  any  rate, 
it  was  competent  to  remove  the  objection, 
by  giving  the  witness  a  citation  at  any  time 
before  he  was  sworn,  even  after  he  had 
come  into  court  to  be  examined ;  Titit,  369. 
And  in  criminal  trials,  it  was  declared,  by 
statute,  to  be  no  longer  competent  to  state  any 
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objection  to  a  witness  on  the  ground  of  his 
having  been  irregularly  cited,  or  having  ap- 
peared without  citation,  provided  his  desig- 
nation is  correct  in  the  list  of  witnesses  served 
on  the  puiel ;  9  Gee.  IV.,  c.  29,  §  10 ;  Alison'i 
Prae.  394.  See  also  Stair,  B.  iv,  tit.  43,  §  9 ; 
Bant.  B.  iv.  tit.  30,  §  7  ;  Erst.  B.  iv.  tit.  2, 
§  28  ;  ffume,  vol.  ii.  p.  339  ;  Tait,  368,  el  scq., 
and  cases  there  cited.  6ee  Partial  Coaneet.  (6.) 
From  interett. — ^Formerly  a  person  having  any 
present  interest  in  the  issue  of  the  cause,  or 
whose  character  might  be  affected  by  his 
testimony,  was  inadmissible  as  a  witness. 
Magistrates  and  other  officers  of  royal 
burghs  could  not  be  witnesees  in  causes  con- 
cerning the  common  good  of  the  burgh;  but 
members  of  council  were  admitted  cum  nota. 
Private  burgesses,  except  where  they  had 
a  patrimonial  interest,  were  admissible. 
In  criminal  cases,  a  sociut  eriminis  is  admis- 
sible as  a  witness  against  those  concerned 
along  with  him  in  the  commission  of  the 
offence  ;  commonly,  however,  with  a  reserva- 
tion as  to  his  credibility;  and  the  mere  act 
of  calling  such  a  person  as  a  witness  liberates 
him  from  all  future  prosecution  on  account  of 
his  accession  to  that  offence  ;  Erik.  B.  iv.  tit. 
2,  5  25  ;  Bank.  B.  iv.  tit.  30,  §  6  ;  Tait,  349, 
et  seq. ;  ffume,  ii,  351-354.  See  Interest,  and 
authorities  thwe  cited,  (7.)  From  enmity. — En- 
mity to  the  party  against  whom  the  witness 
is  adduced  will  disqualify ;  but  the  enmity 
must  be  substantial,  arising  from  injury  done 
or  attempted,  and  not  inferred  from  mere  ex- 
pressions of  iil-will.  Where,  however,  ex- 
pressions inferring  enmity  are  proved,  al- 
though they  will  not  disqualify,  they  will  he 
admitted  to  influence  the  credibility  of  the 
witness ;  Hume,  vol.  ii.  pp.  345-351 ;  Stair,  B. 
iv.  tit.  43,  §  7  ;  Bank.  B.  iv.  tit.  30,  §  6 ;  Tait, 
370.  See  Enmity,  (8.)  From  bribery,  and  in- 
structinff  how  to  depone. — A  witness,  otherwise 
unobjectionable,  will  be  diBqualified  if  the 
party  adducing  him  has  given,  or  promised  or 
offered  him,  a  reward  or  bribe  for  his  testi- 
mony ;  or  if  he  has  tutored  or  instructed  'him 
as  to  what  he  is  to  swear  ;  and  this  disquali- 
fication will  operate,  in  odium  corrumpentie, 
even  where  the  bribe  has  been  refused  and 
the  instructions  disregarded.  Although,  there- 
fore, a  party  is  fully  entitled,  before  citing  a 
witness,  to  question  him  as  to  his  knowledge 
of  the  facts  in  dispute,  yet  care  should  be  taken 
to  avoid  anything  which  may  bias  or  em- 
barrass the  witness  in  giving  his  testimony. 
Hence,  although  not  an  absolute  disqualifi- 
cation, it  is  dangerous  to  take  down,  in  pre- 
sence of  the  proposed  witness,  a  written  state- 
ment of  what  he  can  say ;  and  if  he  subscribe 
statements  of  this  kind,  it  may  even  amount 
to  a  total  disqualification.  Where  a  witness, 
aa  sometimes  happens,  has  emitted  a  deposi- 
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tion  which  haa  been  committed  to  writing,  or 
where  he  has  subscribed  any  written  acconnt 
whatever  of  the  transactioD  concerning  which 
he  is  again  to  be  examined  as  a  witness; 
■wfore  deponing  of  new  he  may  require  that 
his  former  deposition  or  declaration  sball  be 
cancelled,  although,  even  if  it  were  not  can- 
celled, it  never  could  be  used  against  him,  or 
appealed  to  as  discrediting  his  subsequent 
testimony.  It  may  disqualify  the  witness  al- 
together if,  before  his  re-examination,  his 
previous  written  statement  or  deposition  be 
shown  to  him  ;  Ersk.  B.  iv.  tit.  2,  §  28  ;  Bank. 
B.  iv.  tit.  30,  §  7  ;  U«nte,  vol.  ii.pp.  363-367 ; 
Stair,  B.  iv.  tit.  43,  §  9 ;  Tail,  379,  and  att- 
thoritiet  then  cited.  (9.)  From  indigence. — 
Witnesses  who  were  not  worth  the  king't  un- 
hv),  as  it  was  termed, — that  is,  L.IO  Scots 
(16b.  8d.}, — were,  by  our  former  practice,  in- 
admissible; Statr,  B.iv.  tit.  43,  §  9;  /runw,vol. 
ii.  p.  355.  (10.)  From  irret/ular  eilatitm,  mit- 
nimer,  &c.— It  was  at  one  time  an  objection 
to  the  examination  of  a  witness  on  the  par- 
ticular trial,  that  he  had  been  irregularly 
cited  ;  but  that  objection  has  been  so  far  re- 
moved, in  the  manner  abore  explained.  There 
never  was  any  fixed  inducim  for  the  citation 
of  witnesses  J  i^unw,!!.  356-357;  65  Geo.  III., 
c.  42,  §  16,  Several  of  the  disqualifications 
here  enumerated,  particularly  those  founded 
on  relationship,  agency,  dependence,  and  the 
like,  were  sometimes  disregarded  iu  cases  of 
occult  or  private  facts,  where  there  was  a 
penuria  Ushum,  especially  in  the  case  of  occult 
or  domestic  crimes,  the  witnesses  thus  ad- 
mitted being  received  cunt  nola — i.  e.,  with  a 
certain  degree  of  suspicion  of  their  credibi- 
lity ;  Stair,  B.  iv.  tit.  43,  §  8 ;  Er$k.  B.  iv. 
tit  2,  §  26  ;  Bant.  B.  iv.  tit.  30,  §  15.  Sea 
also  Dometlie  Crimen.  Objections  to  the  ad- 
missibility of  a  witness  ought  to  be  stated 
before  he  depones;  and  they  are  usually 
proved  by  the  examination  of  the  witness 
himself  tn  iniWalibns.  But  they  may  also  be 
proved  by  other  nneiceptionable  witnesses, 
either  instantly  adduced,  or  (if  reprobators 
have  been  protested  for)  examined  afterwards 
in  a  process  of  reprobator,  of  which  process, 
however,  there  is  no  recent  example.  See 
Reprobator.  With  regard  to  the  disqualifl- 
cations  of  witnesses,  there  was  a  distinction 
between  those  objections  which  coucerned  the 
admittibilily  and  those  which  went  to  the  cre- 
d&iUty  only  of  the  witness.  Under  the  latter 
class  of  objections  were  included  all  circuni- 
stances  likely  more  or  leas  to  bias  or  influence 
the  witness,  which,  although  they  might  not 
amount  to  absolute  disqualiGcations,yet  might 
relevantly  be  brought  into  view  to  the  effect 
of  admitting  the  full  application  of  the  maxim, 
Teatimonia  ponderanda  non  numentniia  mnf; 
and  it  may  be  observed  generally,  that  the 
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inclination  of  modem  practice  was,  to  allow 
all  objeotions  to  go  rather  to  the  credibility 
than  to  the  admissibility  of  witnesses.  Stair, 
B.  iv.  tit.  43,  §  9  ;  ErtL  B.  iv.  tit.  2,  |  26; 
Bank.  B.  iv.  tit.  30,  §  18 ;  Tatt,  393. 

Qualijicaliont  of  the  fcmer  Ian. — Recent 
legislation  has  introduced  some  changes  in 
the  law  of  evidence.  By  the  aet  3  and  4 
VicL,  c.  19,  1845,  it  is  no  objection  to  the 
admissibility  of  any  witness,  that  he  or  she  i> 
the  father,  or  mother,  or  son,  or  daughter,  or 
brother,or  sister  (by  consanguinity  or  affinity), 
or  uncle,  or  aunt,  or  nephew,  or  niece  (by 
consanguinity),  of  any  party  adducing  SDcb 
witness ;  and  it  is  incompetent  for  any  witoen 
to  decline  to  give  evidence  on  the  ground  of 
any  such  relationship.  It  is  now  no  longer 
necessary  to  examine  a  witness  in  ttiitiaUlmf, 
although  it  is  competent  to  do  so.  The  pre- 
sence of  a  witness  in  Court  during  all  or  any 
part  of  the  proceedings  is  now  an  imperative 
ground  of  disquatification  ;  but  it  is  com- 
petent fur  the  Court,  in  its  discretion,  to 
admit  such  witness,  where  it  shall  appear 
that  his  presence  was  not  the  conseqaeoce  of 
culpable  negligence  or  criminal  intent,  sod 
that  he  has  not  been  unduly  instructed  or  in- 
fluenced by  what  took  place  during  his  pre- 
sence in  Conrt,  or  that  injustice  will  not  be 
done  by  his  examination.  The  party  against 
whom  a  witness  is  adduced  and  sworn  in  owm 
is  entitled  to  examine  such  witness  not  in 
cross  merely,  but  also  >n  causa. 

By  the  16  and  16  Vict.,  c.  27,  1852.  no 
person  adduced  as  a  witness  is  excluded  from 
giving  evidence  by  reason  of  having  been  con- 
victed of,  or  having  suBercd  punishment  for 
crime,  or  by  reason  of  interest,  or  by  reason 
of  agency,  or  of  partial  counsel,  or  by  reason 
of  having  appeared  without  citation,  or  by 
reason  of  having  been  precognosced  subse- 
quently to  the  dale  of  citation  ;  but  snch  wit- 
ness may  be  examined  on  any  point  tending  to 
affect  his  credibility.  A  witness  may  be  ex- 
amined as  to  whether  ho  has,  on  any  specified 
occasion,  made  a  statement  on  any  matter 
pertinent  to  the  issue  tried  different  from  the 
evidence  given  by  him  at  the  trial ;  and  evi- 
dence may  be  adduced  to  prove  that  the  wit- 
ness has  made  a  different  statement  on  tha 
occasion  specified.  It  is  now  competent  for 
the  judge,  or  other  person  taking  the  proof, 
on  the  motion  of  either  party,  to  permit  a 
witness  to  be  recalled  who  may  have  already 
been  examined. 

By  the  act  16  and  17  Vict.,  c.  20,  1853, 
any  party  to  an  action,  or  the  husband  or 
wife  of  any  such  party,  may  be  examined  as 
a  witnesswhether  they  are  individually  named 
in  the  record  or  proceeding  or  not.  But  the 
husband  or  wife  of  any  person  who,  on  any 
criminal  proceeding,  ischarged  with  the  com- 
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muBioQ  of  ftn  indictable  offeace,  or  any  offeDce 
ponisbable  on  stinimary  conviction,  is  incoin- 
p«tcDt  to  give  evidence  for  or  against  himself 
or  herself,  his  wife  or  her  husband,  except  in 
so  far  aa  it  was  formerly  competent  to  do  so ; 
nor  JB  any  person  compellable  to  answer  a 
question  tondin^  to  criminate  himself;  nor  is 
a  husband  or  wife  competent  to  give  evidence 
■gainst  each  other,  of  any  matter  commii- 
nteated  to  them  during  the  marriage.  All 
aetjoDs  in  consequence  of  adultery,  or  for  dis- 
ulving  any  marriage,  or  for  breach  of  promise 
of  marriage,  or  action  of  declarator  of  mar- 
risge,  nallity  of  marriage,  putting  to  silence, 
legitimacy  or  bastardy,  or  action  of  adhe- 
rence or  BoparatioD,  are  excluded  from  the 
operation  of  the  statute.  The  adducing  a 
^rty  as  a  witness  by  the  adverse  party  has 
not  the  effect  of  a  reference  to  the  oatb  of  the 
party  so  addnced ;  hut  if  a  party  calls  and 
eismines  the  adverse  party  aa  a  witness,  he 
is  not  entitled  to  refer  the  cause,  or  any  part 
of  it,  to  his  adversary's  oath.  In  all  other 
retpects  the  right  of  reference  to  oath  re- 
mains as  before,  and  the  authority  and  prac- 
tice of  the  courts  remains  unaltered  and  un- 
affected. 

2.  In  loAoJ  manner  evidence  t>  talen.— -Parole 
evidence  in  the  Court  of  Session  was,  until 
laloly,  with  few  exceptions,  taken  by  a  com- 
missioner nnder  a  warrant  from  the  Court  or 
from  the  Lord  Ordinary.  When  evidence  is 
M  taken,  the  wituessea  are  compelled  to  ap- 
pear to  give  their  testimony,  by  letters  of  di- 
ligence iKSuing  under  warrant  of  the  Court; 
and  in  virtue  of  which,  in  case  of  contumacy, 
tbe  witneu  may  be  imprisoned.  See  Diti- 
ftM.  On  bis  appearance  before  the  com- 
miasioner,  and  the  counsel  and  agents  for  tbe 
parties,  the  witness  is  sworn  in  these  terms  to 
lell  the  truth  :  "  I  swear  by  Almighty  God, 
and  as  I  shall  answer  to  God  at  the  Great 
Dsy  of  Judgment,  that  I  will  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth, 
in  so  far  as  I  know  and  shall  be  asked  in  this 
anse."  Formerly  the  commissioner  then 
atked  the  witness  whether  he  wag  acquainted 
*>th  the  parties  in  the  cause — whether  he 
twre  any  malice  or  ill-will  to  the  party 
against  whom  he  was  called — or  had  received 
any  reward,  or  promise  of  reward,  for  his  evi- 
dence— or  had  been  instructed  as  to  what  he 
'as  to  say.  if  be  answered  these  questions 
satisfactorily,  he  was  then  examined  in  the 
causa  by  the  counsel  or  agent  of  the  party  by 
"hom  be  was  adduced,  subject  to  the  cross 
questions  of  the  other  party -after  his  exami- 
nation in  chief  is  concluded.  If  the  opposite 
party  had  any  disqualifying  objection  to  the 
witoev,  it  waa  slated  at  this  stage  of  the  pro- 
ceedings, uid  supported  either  by  the  exami- 
nation of  the  witness  himself  m  initialilHa,  or 
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by  other  witnesses.  The  witness  under  exa- 
mination is  bound  to  answer  all  pertinent  in- 
terrogatories, the  answers  to  which  do  not 
tend  to  criminate  himself,  or  to  involve  him 
in  any  criminal  charge  inferring  infamy;  but 
he  is  not  entitled  to  decline  answering  a  ques- 
tion merely  because  the  answer  may  infer 
against  him  fraud  or  damage.  Tbe  import  of 
the  witness's  testimony,  as  nearly  as  possible 
in  his  own  words,  is  taken  down  in  writing  ; 
and  the  deposition,  after  being  read  over  to 
the  witness,  to  enable  him  to  correct  any  in- 
accuracy in  taking  it  down,  is  signed  by  the 
witness,  the  commissioner,  and  the  clerk. 
When  the  proof  is  completed,  the  report  <if 
the  evidence,  authenticated  by  the  subscrip- 
tion of  the  commissioner  and  clerk,  is  trans- 
mitted to  tbe  clerk  of  the  process  and  report- 
ed to  the  judge,  who  is  to  decide  on  ita  legal 
effect.  The  duties  of  commissioners  in  taking 
proofs,  nnder  authority  of  the  Court  of  Ses- 
sion, are  pointed  out  by  the  acta  of  Ijederunt 
11th  March  1800,  and  22d  June  1809.  lu 
the  inferior  courts,  parole  evidence  was  taken 
either  on  commission,  granted  in  tbe  ordinary 
case  to  the  clerk  of  the  Court,  or  before  the 
inferior  judge  himself ;  but  by  tbe  act  1 6  and 
17  Vict.,  c.  80, 1853,  §  10,  the  sheriff  is  di- 
rected to  take  a  oote  of  the  evidence  with  his 
own  hand,  and  proof  by  commission  is  disal- 
lowed. The  testimony  of  the  witnesses  is 
committed  to  writing,  except  in  the  case  of 
proceedings  before  justices  of  tbe  peace  or 
sherifis,  or  uuder  the  small  debt  acts,  or  be- 
fore justices  or  other  m^istratea  vested  with 
the  power  of  summary  conviction  and  punish- 
ment for  minor  delinquencies,  without  the  in- 
tervention of  a  jury.  In  the  Court  of  Jus- 
ticiary, the  testimony  of  the  witnesses  exa- 
mined before  the  jury  was  formerly  committed 
to  writing  by  the  clerk  of  Court ;  but  by  the 
statutes  21  Geo.  II.,  c.  19,  and  23  Geo.  III., 
c.  45,  this  practice  was  abolished,  reserving 
power  to  the  Court  to  resort  to  the  former 
practice  when  they  see  cause,  and  now  no 
such  record  of  the  testimony  of  tbe  witnesses 
is  preserved.  In  criminal  cases,  witnesses, 
whether  resident  in  Scotland,  in  England,  or 
in  Ireland,  may  be  compelled  to  attend  and 
give  evidence,  under  letters  of  second  dili- 
gence issued  in  Scotland,  and  indorsable  in 
the  courts  of  Westminster  and  certain  other 
courts;  54  Geo.  III.,  c.  186  ;  Mime,  ii.  362, 
368.  In  civil  causes,  until  1S16,  parole  evi. 
dence  was  almost  invariably  taken  by  a  com- 
missioner. But  tbe  introduction  of  jury  trial 
civil  causes,  under  the  statutes  £5 Geo.III., 
42,  and  59  Geo.  111.,  c,  35,  made  a  very 
importantchangeon  tbe  former  practice;  and 
although  neither  of  those  statutes  deprives 
the  Court  of  Session  of  the  power  of  granting 
commissions  for  taking  evidence,  yet,  in  prac- 
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tice,  that  course  is  seldom  followed.  See 
Jary  Trial. 

Wtien  a  proposed  vltnees  is  ho  far  ad- 
Tanced  in  age,  or  where  bis  health  is  so  pre- 
carious, as  to  render  it  probable  that  bis  evi- 
deDce  might  be  lost  hy  delay,  or  where  he  is 
about  to  leave  the  country,  as  soon  as  a  pro- 
cess has  been  raised,  a  warrant  mar  be  ob- 
tained for  his  examination.  The  Court  is 
even  in  use  to  authorise  such  an  examination 
before  the  case  has  come  into  Court  For- 
merly, authority  to  this  effect  could  not  be 
obtained  during  racation  or  recess ;  but  by 
A.  S.  Uih  July  1828,  §  117,  it  is  declared 
competent  to  the  Lord  Ordinary  on  the  Bills, 
in  time  of  racation  or  recess,  on  an  applica- 
tion duly  intimated,  forty-eight  hours  before, 
to  the  known  agent  of  the  opposite  party,  and 
on  productton  of  a  process  depending  before  a 
Lord  Ordinary,  or  other  judicial  procedure, 
to  grant  commission  and  diligence  for  taking 
the  examination  of  witnesses,  whose  evidence, 
owing  to  great  age  (not  under  seTenty  yeai-s), 
or  to  severe  indisposition,  or  to  their  intend- 
ing to  go  abroad,  and  remain  abroad  for  a 
considerable  time,  is  in  danger  of  being  lost. 
Such  examinations  are  sealed  up  by  the  com- 
missioner, and  lie  in  retentis,  subject  to  the 
future  orders  of  Court.  They  are  limited  to 
matters  of  fact  to  be  set  forth  in  a  conde- 
scendence  for  the  applicant,  with  or  without 
answers.  The  applicant  must  state,  and,  if 
required,  show,  to  the  satisfaction  of  the  Lord 
Ordinary,  that  he  was  unavoidably  prevented 
from  making  the  application  to  the  Lord  Or- 
dinary in  the  cause,  or  to  the  Court  during 
session.  Those  depositions  will  not  be  re- 
ceived as  evidence  at  the  trial,  or  otherwise, 
unless  it  be  satisfactorily  proved  that  the  wit- 
nesses cannot  be  adduced  in  oonsequcnce  of 
death,  sickness,  or  continued  absence  from  the 
country.  Jfr  Mor^s  Notes  on  Stair,  p.  cccxcv. ; 
Darlirtfs  Prae.  I.  228 ;  Mac/arlane's  Jury 
Prac.  88,  186  ;  Tail,  412-7 ;  Maclaurin's 
Form  of  Procai,  185.  See  Commitsion  to  take 
a  Proof. 

3.  On  whai  poinlg  parole  proof  is  admitted.-^ 
Contracts  in  regard  to  land  (except  leases  for 
one  year),  or  the  borrowing  of  money,  or  con- 
tracts where  it  is  pars  contraelut,  that  they 
shall  be  reduced  to  writing,  cannot  be  esta- 
blished by  parole  evidence.  But  contracts  of 
sale,  barter,  and  location  of  moveables,  and, 
in  general,  all  contracts  with  known  presta- 
tions in  regard  to  moveable  sulijects,  however 
valuable,  may  be  proved  by  witnesses,  except 
contracts  for  the  transference  of  ships,  or  of 
goods  in  a  bonded  warehouse,  in  the  actual 
possession  of  the  owner,  and  for  the  conrey- 
ance  of  a  copyright,  which,  by  special  sta- 
tutes, require  writing ;  54  Oa>.  III.,  c.  156  ; 
6  Gee.  IV., c.37;  and 6  Geo.  IV., c.  112.  Sub- 
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missions  and  transactions,  or  compromises 
with  regard  to  moveables,  are  not,  in  the  or- 
dinary ease,  proveable  by  witnesses.  Verbal 
submissions  and  decrees- arbitral,  however,  in 
mattei-s  of  small  importance,  have  been  ad- 
mitted to  be  proved  by  parole  testimony.  See 
Arbitratitm.  Marriage,  that  if,  the  exchange 
of  mutual  consent  depratenti,  or  cohabitation, 
or  habit  and  repute,  may  be  proved  by  wit- 
nesses. Bnt  a  promise  of  marriage,  if  a  co- 
pula  has  not  followed,  can,  like  other  pro- 
mises, be,  in  the  ordinary  case,  proved  only  by 
writ,  or  by  oath  of  party.  Nuncupative  le- 
gacies to  the  extent  of  L.lOO  Scots  (L.8,  6b. 
8d.  sterling),  or  onerous  verbal  agreements  to 
the  aame  amount,  nay  also  bo  proved  by  wit- 
nesses;  but  this  description  of  evidence  is  in- 
admissible to  prove  gratuitous  promises,  how- 
ever small  the  sum.  The  fact  that  a  convey- 
ance of  heritable  property,  or  of  rights  of  a 
Sersonal  nature,  such  as  assignations  of  debts 
ue  by  bond  and  the  like,  was  made  in  trust, 
is,  by  express  statute,  proveable  by  writ  or 
oath  of  party,  and  not  otherwise ;  1696,  c  25. 
But  the  statute  has  been  held  not  to  apply  to 
trust  in  the  ipsa  corpora  of  moveables.  Fraud 
is  proveable  by  evidence  prout  de  jure.  Ertk. 
B.  iv.  tit.  2,  §  20,  and  B.  i.  tit.  6,  §  5  ;  .Slaif, 
B.  iv.  tit.  43,  5  4;  Bank.  B.  i.  tit.  18,  §  12, 
and  B.  iv.  tit.  27,  §  10,  and  tit.  30,  §  1 ;  Tait, 
295,  tt  teq. ;  Diekwn  on  Evidence. 

Parole  evidence  will  not  be  admitted  to 
extinguish  or  qualify  an  obligation  constituted 
by  writing.  Thus,  the  payment  of  the  whole, 
or  of  any  part  of  the  contents  of  a  bond  for 
borrowed  money,  is  not  proveable  by  witnesses, 
except  where  the  payment  to  the  creditor  has 
been  made  by  the  hands  ef  another;  e,  g.,  where 
the  debtor's  tenant  has  made  the  payment  on 
account  of  his  landlord,  the  oath  of  the  tenant 
will  be  admitted  to  prove  payment  of  the 
debt.  In  like  manner,  implement  of  a  written 
obligation  to  perform  special  facts, — e.g.,  to 
deliver  a  quantity  of  grain,  to  build  abridge, 
a  ship,  or  the  like, — may  be  proved  by  wit- 
nesses. So  also  consignation  of  money  in  the 
hands  of  a  clerk  of  Court  is  proveable  by  wit- 
nesses. Payments  of  debts  under  L.lOO  Scots, 
or,  if  the  whole  debt  be  more,  a  payment  not 
exceeding  that  sum,  maybe  proved  in  the  same 
manner;  but  in  whatever  way  the  debt  may 
be  constituted,  its  extinction  beyond  L.lOO 
Scots  can  be  proved  by  writ  or  oath  of  party 
only,  and  not  by  witnesses;  A.  S.,  8iA  /itn* 
15^7.  A  payment  exceeding  L.lOO  Scots, 
however,  may  be  proved  by  parole  evidence, 
where  the  payment  is  made  untnt  etmiextu 
with  the  bargain,  as  in  the  case  of  purcbues 
in  public  market,  paid  for  on  the  spot,  or  even 
after  an  interval,  where  the  payment  is  mftde 
on  delivery  of  the  article.  Brskioe  seenia  to 
consider  parole  evidence  admiisible  to  fnrrb 
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the  creditor's  renanviatioa  of,  or  consent  to 
pass  from,  ao  obligation  not  constituted  by 
writing ;  but,  except  to  the  extent  of  L.lOO 
Scots,  tliis  doctrine  seems  questionable.  See 
Erak.  B.  iii.  tit.  4,  §  8  ;  and  TaU  on  Evidence, 
p.  253 ;  ajid  on  the  subject  of  parole  evidence 
general;,  see  Stair,  B.  ir.  tit.  43,  §  4;  Bank. 
B.  iv.  tit.  27,  §  10 ;  Ertk,  B.  iv.  tit.  2,  g  21 ; 
Tail,  336,  etuq.;  BeWs  Gam.  i.  318,  622,  5th 
edit. ;  HunUi'g  Landiard  and  Tenant,  281-7 ; 
Jfae/arlane'g  Jury  Prae.  196  ;  Bdl  on  Lease*, 
4th  edit  i.  282-3 ;  M'Adam,  Douft  Appeai 
Catea,  i.  185.  See  also  Payment.  Dis- 
ckarge.     Dickson  on  Evidence. 

4.0f&»  nature  and  effect  of  circumttantial 
and  preiumptive  evidence. — Circumstantial  evi- 
dence, or  indirect  proof,  ma?  be  resorted  to 
IB  certain  cases  where  direct  proof  cannot  be 
obtained ;  but  where  other  facts  are  proved 
or  admitted,  having  relation  to  the  fact  sought 
to  be  established,  and  from  which  the  exist- 
ence of  that  fact  may  be  inferred,  the  convic- 
tion produced  by  this  description  of  evidence 
ie  BOmetimaa  even  stronger  than  that  arising 
from  the  most  direct  testimony ;  for  the  facts 
and  circumstances  sworn  to  may  be  so  con- 
nected, and,  at  the  same  time,  may  contribute 
BO  effectually  to  establish  tlie  fact  inferred 
from  them,  as  to  remove  all  suspicion  of  col- 
ItuioQ  amongst  the  witnesses,  which  is  not 
dwaya  the  case  where  direct  testimony  is  ad- 
duced. So  great,  indeed,  is  the  force  of  cir- 
eumstaotial  evidence,  that  payment,  perfor- 
mance, or  discharge,  of  formal  written  obliga- 
tions, has  been  frequently  held  to  be  proved 
by  facts  and  circumstances,  without  any  direct 
proof  of  the  extinction  of  the  obligation ;  and, 
upon  the  same  principle,  although  circum- 
etantial  evidence  will  not  be  received  to 
qualify  an  express  clause  or  stipulation  Id  a 
deed,  yet  such  evidence  has  in  some  instances 
been  admitted  to  overcome  the  legal  inference 
arising  ex/acie  of  a  formal  deed.  Thus,  in  a 
question  between  two  co-obligants  in  a  bond, 
facta  and  circumstances  have  been  admitted 
to  prove,  that,  notwithstanding  the  terms  of 
the  bond,  one  of  the  co-obligants  was  only  a 
cautioner  for  the  other;  SmoUet,  21st  Feb. 
1793,  Jfor.  p.  12,354.  For  a  further  illustra- 
tion of  the  weight  attached  to  this  species  of 
evidence,  see  Stair,  B.  iv.  tit.  45  ;  Ersk.  B.  iv. 
tit.  2,  5  34 ;  Uume,  vol.  ii.  p.  370-372  ;  Tait, 
134,  ei  teq.  See  also  Cirevrntlantial  Evidence. 
In  connection  with  circumstantial  evidence, 
it  may  be  observed,  that  the  law  of  Scotland 
recognises  certain  presumptions  founded  on 
general  conclusions,  established  by  practice  or 
statute,  or  deducible  from  the  ordinary  in- 
ferences of  common  sense.  Of  these  there 
are, — \st.  The  prasmmplio  jwrit  et  de  jnre, — 
i.e.,  apresumption  of  thefact,againBt  which  do 
sridence  can  be  received ;  and  hence  such  a 
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presumption  may  be  more  correctly  charac- 
terized as  a  leg^  doctrine,  resting  on  an  un- 
challengeable assumption  of  fact.  Such  is 
the  presumption  that  a  pupil  is  incapable  of 
managing  his  affairs,  which  presumption  can- 
not be  redargued  by  proof,  however  strong,  of 
his  ability.  The  presumed  incapacity  on 
which  the  law  of  deathbed  is  founded,  and 
the  presumed  fraud,  which  the  act  1696,  c.  5, 
is  intended  to  guard  against,  are  presumptions 
of  the  same  kind.  See  Deathbed.  Bankrupt. 
2d,  The  prammplio  juris,  which  is  an  assump- 
tion that  the  fact  is  so,  but  which  may  be 
overcome  by  contrary  proof  or  stronger  pre- 
sumption. Such  are  the  presumptions  that 
the  possessor  of  moveables  is  their  proprietor 
— that  the  child  born  of  a  marriage  is  legiti- 
mate— in  criminal  law,  the  presumptioo  of 
innocence  until  guilt  he  proved ;  and  the  like. 
Latlly,  The  praiumptio  hominis  vel  judicit, 
which  is  no  more  than  an  inference  or  bias 
ig  from  the  particular  circumstauces  of 
the  case,  and  the  ordinary  conduct  of  mankind, 
such  as  the  trite  presumption  that  a  man  will 
not  voluntarily  do  a  deed  to  injure  himself; 
all  which  presumptions  of  course  must  yield 
to  positive  proof,  or  stronger  presumptions  the 
other  way  ;  Stair,  B.  iv.  tit.  45,  §  9,  et  neq. ; 
Bank.  B.  iv.  tit.  34;  Ersk.  B.  iv.  tit.  2,  §  35, 
etieq.;  Tait,  ii7,i97.  See  a.ho  Presavtptiont. 
Prescription, 

II.  Of  Vn  oath  of  parts. — The  oath  of  party 
may  be  taken  eithei'  upon  a  refurence  by  the 
opposite  party,  or  by  order  of  the  judge  ;  and, 
with  these  exceptions,  it  was  formerly  a 
general  rule  of  taw,  that  no  person  could  ho 
admitted  to  give  evidence  in  his  own  favour. 

1.  Oath  on  reference  of  opposite  party. — 
Where  the  opposite  party  refurs  the  fact  at 
to  his  adversary's  oath,  and  the  oath  so 
given  is  explicit,  it  is  decisive  of  the  cause. 
This  arises,  not  from  the  superior  weight 
attached  to  this  species  of  evidence,  but  is 
founded  on  the  judicial  contract  between  the 
parties,  whereby  the  reforrer  is  held  to  have 
bound  himself  to  allow  the  cause  to  he  decided 
1  the  evidence  of  his  antagonist.  So  binding, 
ideed,  is  this  contract  held  to  be,  that  no 
evidence  whatever  is  admissilile  to  impugn  the 
testimony  of  the  party  to  whom  the  reference 
is  made.  Even  direct  proof  that  he  has  for- 
sworn himself,  although  it  might  servo  to 
convict  him  in  a  criuiiual  prosecution  for 
perjury,  will  not  affect  tlie  decision  of  the 
'  fil  action,  which  must  be  determined  by  the 
iport  of  his  oath.  But  in  such  a  case,  the 
private  party  who  made  tho  reference  might, 
with  the  requisite  concourse  of  the  public 
prosecutor,  insist  in  a  criminal  prosecution 
for  the  pains  of  law,  with  the  damages  and 
expenses  he  baa  suffered  by  the  perjury; 
Hume,  i.  367 ;  Stair,  B.  iv.  tit.  44 ;  Bank.  B. 
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iv.  tit.  32;  Srtk.  B.  iv.  tit.  2,  §9,  etstq.; 
Tail,  217,  d  leq. 

Where  the  oath  of  the  party  is  not  precise 
or  decisive,  or  where  it  contains  matters 
forei^  to  the  point  at  issue,  questions  of 
great  nicety  arise  as  to  what  are  called  t'ti- 
trintie  and  ezlrinsic  qualities  in  the  oath.  It 
cannot  bo  expected  that  such  a  subject  (ffbich, 
indeed,  is  more  matter  of  law  and  interpreta- 
tion than  of  evidence)  should  he  treated  here 
much  in  detail ;  but,  in  general,  it  ma?  bo  ob- 
served, that  where  the  qualihcation  cannot 
be  separated  from  the  fact  sworn  to,  it  will 
be  held  as  an  intrinsic  quality.  Thus,  if  the 
fact  that  a  party  promised  to  pay  a  certain 
sum  of  money  be  referred  to  his  oath,  and  he 
swear  that  he  made  the  promise  conditionally, 
and  that  the  condition  has  not  been  purified, 
the  condition  cannot  be  separated  from  the 
promise,  and  will  therefore  he  accounted  an 
intrinsic  quality  in  the  oath.  Where,  on  the 
other  hand,  the  fact  of  the  existence  of  a  debt 
is  referred  to  the  oath  of  a  party,  and  he 
swears  that  the  debt  is  due,  but  that  he  has 
a  counter  claim  which  extini^ishes  it  by 
compensation,  the  counter  claim  so  slated 
will  be  held  an  extrinsic  quality;  because 
compensation,  although  a  valid  defence,  must 
be  established  otherwise  than  by  the  oath  of 
the  party  who  pleads  it ;  hence,  it  cannot  be 
admitted  to  qualify  an  oath  which  distinctly 
admits  the  existence  of  the  debt  The  de- 
cision of  questions  of  this  kind,  however, 
necessarily  depends  upon  the  true  meaning 
and  extent  of  the  reference,  which  must  be 
ascertained  by  an  accurate  discrimination  of 
the  facts  which  the  party  referring  intends, 
or  is  bound  by  this  mode  of  procedure  to  peril, 
on  the  good  faith  of  his  adversary.  See  the 
subject  fully  treated,  Enk.  B.  iv.  tit.  2,  S§ 
11-14:  Slair,  B.  iv.  tit.  44,  §14;  Bank. 
iv.  tit.  32,  §  16  ;  Tail,  240. 

Reference  to  oath  of  party  is  not  admissible 
to  supply  the  want  of  public  instruments  re- 
quired as  solemnities,  such  as  instruments  of 
sasine,  of  requisition,  and  the  like.  In  like 
manner,  where  matters  are  entire,  the  want 
of  writing  in  transactions  concerning  the  titles 
to  heritable  subjects,  including  leases  exceed- 
ing one  year's  endurance,  cannot  be  supplied 
by  oath  of  party.  Writing  is  also  indispens- 
able, and  not  to  he  supplied  by  oath  of  party, 
in  the  nomination  of  an  executor ;  but  verbal 
legacies  to  any  amount  are  good,  if  admitted 
by  the  party  liable  to  pay  them,  and  may  be 
proved  by  reference  to  nis  oath,  although  not 
by  witnesses,  if  they  exceed  L.lOO  Scots 
ISrsk.  B.  iii.  tit.  9,  §  7.  Where  there  an 
manifest  errors  or  inaceurncieB  in  a  deed,  its 
contents  may  be  overruled  or  controlled  by 
oath  of  party  ;  but  it  seems  more  doubtful 
whether  a  cause  or  obligation  can,  on  sach 
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evidence,  be  added  to  a  finished  writtea  tigrw- 
ment ;  Tnit,  225,  and  cata  lk«re  cited.  Id  al- 
most all  cases,  however,  in  which  writing  is 
essential  to  bind  the  parties,  they  will  be 
bonnd  without  it,  if  there  have  been  a  rei 
intementui,  or  performance,  total  or  partial, 
by  either  party,  on  the  faith  of  the  contract ; 
and  after  such  a  rei  intenienhit,  the  contract, 
if  denied,  may  be  proved  by  oath  of  party, 
and  in  some  casei  even  by  witnesses.  Xbtta, 
a  rei  intervenlut  has  been  held  sufficient  to 
supply  the  want  of  writing,  both  in  leases 
exceeding  a  year,  and  in  sales  of  heritagv^ — 
in  the  constitution  of  servitudes — in  submia- 
sions  concerning  heritage — in  cautionary  obli- 
gations—in agreements  where  writing  iras 
pan  contractut—uai  the  like ;  not,  however, 
in  sales  of  ships,  even  although  the  price  bad 
been  paid,and  poasenion  given — writing  being 
ill  that  case  a  statutory  requisite  ;  Tmt,  227; 
Stair,  B.  iv.  tit.  44,  §6 ;  Eni.  B.  iv.  tit.  2, 
§9. 

In  criminal  prosecutions,  a  party  cannot  be 
required  to  swear  upon  a  reference  to  hia 
oath  in  any  matter  iu  which  his  confession  of 
guilt  would  infer  infamy  or  personal  punish- 
ment. By  express  statute,  however,  such  ft 
reference  is  competent  in  a  trial  for  nsurj ; 
1600,  c.  7  ;  and  in  all  criminal  prosecutions 
concluding  for  flue  only,  or  restricted  to  that 
by  the  prosecuter,  the  defender  may  be  re- 
quired to  swear  on  a  reference  to  his  o&th. 
In  criminal  cases  it  seems  to  be  incompetent 
for  the  accused  te  refer  the  truth  of  the 
charge  generally  to  the  oath  of  the  prose- 
cutor, public  or  private,  this  being  a  specie* 
of  eontrael  on  the  panel's  side  hardly  reeoii' 
cileable  with  the  principles  of  criminal  juris- 
prudence ;  Hume,  i.  368,  and  ii.  325  and  387. 
In  civil  actions  reference  to  oath  is  excluded 
in  all  cases  of  an  infamous  nature,  such  as 
theft,  swindling,  and  the  like,  and  even  in 
cases  which,  althonp:h  not  infamous,  may,  if 
prosecuted  criminally,  involve  the  party  in 
personal  punishment.  Stair,  B.  iv.  tit.  44,  § 
5  ;  Bant.  B.  iv.  tit.  32,  S  4  ;  Ersk.  B.  iv.  tit.  2, 
§  9,  and  tit.  4,  §  94  ;  fait,  233. 

The  reference  to  oath  is  a  bar  to  any  new 
process  upon  the  same  interest  and  cause  of 
action,  but  will  not  affect  third  parties  who 
have  not  sanctioned  it.  To  this  rule  there  is 
an  exception  in  the  case  of  arrestments ;  for 
the  arrestee  may  refer  his  defence  against  the 
arrester,  to  the  oath  of  the  common  debtor ; 
and  by  that  oath  the  arrester  will  be  bonnd  ; 
-Erst.  B.  iii.  tit.  6,  §  16.  The  oath  of  a  bank- 
rupt, upon  reference  by  an  alleged  debtor  to 
his  estate,  rather  appears  at  one  time  to  have 
been  thought  admissible  against  the  estate, 
where  there  was  no  objection  on  the  ground 
of  relationship  to  the  party  referring,  or  other 
suspiciouB  circumstances ;  BeWM  (hii.  ii.  4S4. 
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So  al»  where  a  creditor  of  the  eatata  proposed 
to  refer  the  deht  to  the  oath  of  the  bankrupt, 
the  oompetoDc;  of  the  reference  seems  at  oae 
time  to  have  depended  on  the  question,  whe- 
ther or  not  tho  bankrupt  bad  an  inlerett  in 
the  iuue,  the  distinctioo  between  the  oath  of 
a  witneH  and  the  oath  of  party  being,  it  was 
stated,  that  interest  in  the  witness  formed  the 
ground  of  exclusion  ;  whereas,  in  reference  to 
oath,  interest  was  the  ground  on  which  it 
rested.  Hence  it  was  thought,  that  if  the 
fact  in  dispute  be  proveable  by  parole  evi- 
dence, the  party  might  refer  to  the  bankrupt's 
oatb,  if  he  had  an  interest,  and  might  have 
the  benefit  of  his  evidence  as  a  witness,  if  ' 
interest  be  at  an  end.  See,  on  this  subject, 
Jfein,  Uth  July  1829,  7  S.  <t  D.  902,  and 
auikoritit*  there  cited.  It  seems  now,  however, 
to  he  held,  that  reference  to  the  oath  of  a 
bankrupt  is  incompetent,  on  the  ground  that, 
by  the  sequestration,  he  is  divested  in  favour 
of  his  creditors,  and  is  no  longer  a  party.  See 
thevaseof  Jiamv.  Mackchlaa.jRn.  29, 1847, 
9  D.  566.  The  admission  of  one  co-obligaat 
or  co-creditor,  on  a  reference  to  his  oath,  does 
not  biud  the  others ;  nor  vill  the  other  co- 
obligftbta  or  ooH:reditors  be  bound  by  the  de- 
position, in  a  reference  made  to  oath  by  one 
of  their  number.  But  the  rule  appears  to  be 
different  as  betweeu  principal  and  cautioner; 
for  the  cautionary  obligation,  being  merely 
accessary,  must  stand  or  fall  with  the  principal 
obligation,  aud,  consequently,  nay  be  aSected 
either  by  the  oath  on  reference,  or  by  the  re- 
ference to  oath,  made  by  the  principal  debtor; 
Tait,  258.  The  oaths  on  reference  of  guar- 
dians, trustees,  and  managers  for  others,  or 
the  references  to  oath  made  by  them  in 
matters  within  their  administration,  hind 
their  constituents;  eg.,  the  oaths  or  refer- 
ences ofguardians  for  minors  bind  their  wards; 
the  oaths  of  wives  prwpoiila  reiui  dometlicis, 
or  of  children  in  fafailia,  to  prove  necessary 
iiimishings,  bind  the  husband  or  father ;  the 
oaths  of  magbtrat«s,  al though /uncti  officio,  to 
prove  contracts  made  by  them  while  in  office, 
bind  the  corporation  ;  and  the  like ;  Brik.  B. 
iv.  tit.  2,  §  10;  Bank.  B.  iv.  tit.  32,  §  3;  Tait, 
264.  The  assignee,  until  intimation  of  the 
assignation,  will  bo  bound  by  the  cedent's 
oath  ;  but,  after  intimation,  the  cedent's  oath 
is  inadmissible  to  prove  compensation,  pay- 
ment, or  any  other  direct  defence  against  the 
debt ;  except — \st,  Where  the  assignation  has 
been  gratuitous,  or  in  trust  for  the  cedent ; 
2d,  Even  where  the  assignation  is  onerous,  if 
it  have  been  made  alter  tlie  subject  of  it  has 
become  litigious  by  an  action  (not  a  mere 
citation),  at  the  instance  of  the  debtor  against 
the  cedent,  on  the  same  grounds  on  whiuh  the 
debtor  afterwards  disputes  the  assignee's  claim ; 
Zd,  If  the  assignee  have  followed  out  diligence 
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commenced  in  name  of  the  cedent ;  4M,  If 
compensation  against  tho  cedent  have  been 
proved  scripto,  and  the  assignee  pleads  recom- 
pensation  in  the  person  of  the  cedent,  the 
cedent's  oath  is  admissible  against  the  assignee 
to  elide  the  plea  of  recompensatiou — upon  the 
principle  that  the  ground  of  recompensatiou 
is  still  in  the  person  of  the  cedent  unassigned ; 
Ertk.  B.  iii.  tit.  5,  §5  9,  10  ;  Stair,  B.  iii.  tit. 
1,  §  18;  Bank.  B.  iii.  tit.  1,  §  z5.  A  re- 
ference to  oath  by  the  public  pro^cutor  in 
a  criminal  process,  with  a  negative  oath  by 
the  accused,  will  not  defeat  the  privalo  party's 
civil  claim  for  damages ;  nor,  on  the  other 
band,  will  a  similar  reference  by  the  private 
party  in  a  civil  action  compromise  the  light  of 
the  public  prosecutor  to  insist  against  the  de- 
fender ad  viruiictam publicam ;  Tait,  272.  See 
farther,  on  the  subject  of  this  section,  Stair, 
B.  iv.  tit.  44,58;  Bank.  B.  iv.  tit.  32,  §5  5  and 
6;  ErsJcB.  iv.  tit.  2,  §  10. 

Where  a  reference  to  oath  is  proposeil,  the 
usual  course  is,  for  the  party  referring  to  put 
into  process  a  minute  of  reference,  which  is 
seen,  and,  if  necessary,  answered,  or  objected 
to,  by  the  opposite  party ;  and  the  terms  of 
the  reference  being  finally  adjusted  and  ap- 
proved of  by  the  judge,  the  deposition  is  taken 
by  the  judge  or  by  a  commissionor,  in  the 
ordinary  manner,  and  the  cause  decided  ac> 
cording  to  its  import.  Reference  to  oath, 
where  otherwise  competent,  may  be  made  at 
any  time  before  extract,  and,  according  to 
some  authorities,  oven  after  extract,  if  ofl'ered 
in  a  suspension.  It  has  also  been  decided, 
that  such  a  reference  is  admissible  after  a 
verdict  in  the  Jury  Court  against  the  parly 
referring,  on  account  of  his  failure  to  prove 
his  case;  Clark,  20th  Nov.  1819,  Fac.  Coll, 
Hitherto,  however,  it  has  not  been  expressly 
settled  wjiether  or  not  a  reference  to  oath  can 
be  competently  made  where  the  party  referred 
to  has  already  proved  bis  case  by  witnesses; 
Tait,  235. 

2.  Oatks  required  by  the  judge. — The  oaths  of 
this  descriptiou  are  the  oath  in  supplement 
and  the  oath  iit  litem.  The  oath  in  supple- 
ment is  admitted  to  supply  deficiences  in  legal 
evidence,  where  the  party  whose  oath  is  al- 
lowed has  brought  what  is  called  a  semipleiia 
probaiie.  The  ordinary  cases  in  which  such 
oath  is  admissible  are  those  in  which  the 
oath  of  a  merchant,  in  supplement  to  regu- 
larly kept  booits,  is  admitted  to  prove  fur- 
nishings made  by  him  ;  or  where,  iu  questions 
of  filiation,  the  oath  of  the  mother  of  an  ilK- 
gitimato  child  is  admitted  to  establish  the 
paternity,  provided  she  has  been  enabled,  by 
other  evidence,  to  prove  such  intimacy  or 
familiarity  between  herself  and  the  putative 
father,  as  raises  not  a  suspicion  merely,  but  f. 
easouable  belief  that  illicit  intercourse  musi 
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have  taken  place  within  the  requisite  time. 
Ab,  however,  oaihs  in  supplement  do  not  rest 
on  any  implied  contract  between  the  litigants, 
they  may  bo  redargued  by  contrary  proof 
afterwards  discovered,  or  the  cause  may  be 
brought  under  review  of  a  superior  Court,  on 
the  ground  that  the  oath  ought  not  to  have 
boon  allowed ;  Ersk.  B.  iv.  tit.  2,  §  14  ;  Tait, 
273.     See  Semiplma  Pmbatio. 

The  oath  in  litem,  is  the  oath  of  the  pur- 
suer of  an  action  as  to  the  amount  of  the  loss 
or  damage  which  he  has  susUined  through 
the  defender;  and  it  is  admitted  only  in  two 
classes  of  cases:  lit.  Where  there  is  full 
proof  that  the  defender  has  been  engaged  in 
some  illegal  act,  as  spnilzie,  or  tbe  Jike ;  and, 
2dlff,  In  the  case  of  losses  which  a  party  is 
entitled  to  recover  under  the  edict  NaaKs, 
cavpones,  ttabularii.  In  either  case  the  oath 
in  litem  is  conclusive  as  to  the  qvanHiie'  lost ; 
but,  in  so  far  as  reganls  the  priw  or  valve  pot 
on  the  articles,  it  is  subject  to  niodiScation 
by  the  Court,  Ersk.  B.  iv.  tit.  2,  §  18,  and 
B.  iii.  tit.  1,  5  29  ;  Stair,  B.  iv.  tit.  44,  j  4  ; 
Sank.  B.  i.  tit  10,  §  133,  and  tit  16,  §  1  ; 
B.  iv.  tit.  32.  §  11  ;  Tait,  279,  et  leg. 

Where  a  party  has  been  required  to  give 
his  oatb,  either  on  reference  or  by  the  judge, 
the  requisition  is  made  under  the  certifica- 
tion that  in  default  of  his  appearing  lo  make 
oath,  or  on  his  declining  to  Bwear,  be  shall  be 
held  as  confessed ;  that  is,  his  failure  toap> 

Eiear,  or  his  silence,  will  be  deemed  eqniva- 
ent  to  an  acknowledgment,  on  oath,  that  the 
fact,  as  stated  by  the  other  party,  is  correct 
For  this  purpose,  however,  it  is  necessary  that 
the  party  who  is  to  swear  shall  have  been 
regularly  cited  either  apud  acta  (i.e.,  by  the 
judge  notifying  the  day  to  him  in  Court),  or 
by  a  messenger-at^arms.  See  Uitatioa.  If 
the  party  appear  and  swear  non  nMniini  to  a 
fact,  so  recent  that  he  cannot  be  supposed  to 
have  forgotten  it,  that  will  be  held  equiva- 
lent to  a  refusal  to  swear,  and  he  will  be  held 
as  confessed.  Ersk.  B.  iv.  tit  2,  5  14 ;  Tait, 
287  and  240. 

The  law  sanctions  or  reqoires  several  judi- 
cial or  voluntary  oaths,  affidavits,  and  decla- 
rations of  parties.  Ut,  The  oath  of  calumny, 
as  known  in  our  older  practice,  was  a  decla- 
ration upon  oatb  by  a  party,  on  the  requisi- 
tion of  his  adversary,  of  his  belief  in  the  truth 
uf  the  averments  on  which  his  plea  rested. 
See  Calumny,  Oath  of.  2d,  The  bankrupt  sta- 
tute requires  from  the  bankrupt  and  those 
connected  with  bis  atTaira,  and  from  the  cre- 
ditors, sundry  affidavits,  oaths  of  verity  and 
credulity,  and  other  declarations  upon  oath, 
as  to  which,  and  all  similar  statutory  oaths 
or  affidavits,  it  may  be  observed,  that,  except 
against  the  deponents  themselves,  they  are 
not  legal  evidence.     The  examinations  upon 
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oath  of  the  hankrnpt  and  others  as  to  the 
state  of  his  affairs,  are  in  law  regarded  as 
mere  inquisitorial  investigations  of  tbe  nature 
of  a  precognition  ;  and  it  is  only  in  the  event 
of  the  death  of  the  parties  by  whom  they  are 
made,  that  such  depositions  will  be  admitted 
even  as  adminicles  of  evidence.  The  affida- 
vits and  oaths  of  verity  and  credulity  by  cre- 
ditors, again,  can  be  viewed  as  nothing  better 
than  the  solemn  attestation  of  a  party  io  his 
own  favour,  not  as  legal  evidence  whore  tha 
claim  is  disputed ;  Bdl't  Com.  ii.  399,  485. 
M,  Neither  party  can  inust  for  a  judicial 
examination  of  his  adversary  as  matter  of 
right,  it  being  entirely  in  the  discretion  of 
the  judge  to  admit  it  or  not ;  and  the  decla- 
ration of  a  party  on  such  an  examination, 
although  good  evidence  against  himself,  can, 
as  against  his  opponent,  be  received  as  no 
more  than  the  deliberate  statement  irfaparty. 
Such  examinations  are  altogether  incompe- 
tent,— lit.  Where  a  reference  to  oath  is  in- 
tended, or  is  the  only  mode  of  proof  compe- 
tent in  the  circumstances  of  the  ease;  2d, 
Where  writing  is  indispensable ;  and,  3^ 
Where  the  facta,  in  regard  to  which  the  party 
is  proposed  to  be  judicially  examined,  are 
such  as  would  infer  personal  punishment  or 
infamy  against  him,  if  prosecuted  criminally  ; 
Gordon,  22d  December  1809,  Fac.  CoiL;  TaU, 
291,  et  Ktq.  4fA,  In  criminal  prosecutions  the 
voluntary  declarations  emitted  by  the  accused 
in  the  course  of  a  precognition,  or  before 
the  libel  has  been  served  upon  him,  may  be 
founded  upon  at  his  trial,  and,  taken  aloog 
with  the  other  evidence  adduced,  may  con- 
tribute to  bis  conviction.  See  DeeUraHom. 
Lattly,  The  admissions  or  confessions  made  by 
a  party,  either  on  a  judicial  examination  or 
voluntarily  in  court,  or  even  extrajudicially, 
if  seriously  made,  may  supersede  tbe  neces- 
sity of  resorting  to  other  evidence,  all  such 
admissions  or  confessions  being  good  evidence 
against  the  party  malting  them.  From  this 
rule  are  excepted  admissions  or  concessions 
made  in  the  course  of  extrajudicial  commun- 
ings for  a  settlement  of  the  case ;  for  it  ia 
presumed  that  a  party  is  willing  to  make 
large  concessions  in  order  to  avoid  a  law-suit ; 
besides,  were  such  communications  to  be  taJcen 
advantage  of,  it  might  prove  a  serious  ob- 
stacle to  compromises.  Enk.  B.  iv.  tit  2,  § 
33 ;  Stair,  B.  iv.  tit  45,  §§  5-8 ;  Bank.  B.  i». 
tit  33,  §§18,  19;  Tatt,  293. 

III.  Op  the  Order  ik  which  Evidekce  is 
TO  nu  iiECEivED ;  wiTii  sons  Ueheba^l 
Rdles  as  to  Evidence. 

The  best  evidence,  and  that  to  which  a 
party  ought  first  to  resort  in  support  of  bis 
plea,  is  a  writteu  deed.    Where  that  does 
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not  exist,  parole  proof,  where  otherwise  od- 
miasible,  maj  be  resorted  to  ;  aod  failing  both 
of  these,  the  party  may,  where  snch  k  mode 
of  proof  iscompeteDt,  refer  the  point  at  issue 
to  the  oath  of  his  opponent. 

The  following  rules  applicable  to  the  sub- 
ject of  evidence  generally  may  be  of  service : — 

I.  Neither  judges  nor  juries  can  legalljpro- 
eeed  upon  their  own  private  knowledge  cott- 
eeming  matters  of  fact  at  issue  before  them ; 
hnt  are  bound  to  decide  solely  according  to 
the  legal  eTidenc«  judicially  adduced.  Htmte, 
ii.  310. 

II.  The  best  evidence  to  be  had  in  the  cir- 
enmstanees  mast  be  adduced.  Thus,  it  is  iD- 
competent  to  prove  the  cODteots  of  a  written 
docnment  otherwise  than  by  the  document 
itself,  if  it  be  in  existence  ;  except  in  the  case 
of  eitracts  from  public  or  judicial  records,  as 
already  eiplained.  And,  on  the  same  prin- 
ciple, heartatf  evidence,  generally  speaking,  is 
inadmissible ;  that  is,  where  a  fact  or  facts 
pertinent  to  the  issue,  and  in  the  knowledge 
of  &  competent  witness,  are  proposed  to  be 
proved,  not  by  that  witness  himself,  bnt  by 
the  evidence  of  one  who  heard  him  state  them. 
To  tbb  rale  there  are  exceptions,—!.  In  a 
criminal  proeecation,  the  dying  declaration 
of  the  injured  party  as  to  the  mortal  injory, 
ot(«red  in  the  prospect  of  death,  is  allowed 
to  be  proved  by  hearsay  on  a  trial  for  his 
murder.  2.  Even  in  civil  cases  hearsay  evi- 
dence is  admitted  where  the  statements  of  a 
competent  witness,  in  relation  to  the  matter 
at  iune,  are  offered  to  be  proved  after  his 
death,  or  after  he  hat  become  insane.  3.  It 
ia  stated  by  some  authorities,  that  hearsay  is 
admitted  in  evidence  where  it  forms  part  of 
the  transaction  which  is  the  subject  of  in- 
quiry. But  where  the  transaction  in  qnes- 
tion  concerns  words  spoken  (as  in  the  case  of 
defamation),  and  those  words  are  attempted 
to  be  proved  by  a  witness  who  was  present 
and  heard  them,  that  plainly  is  not  htanay, 
as  technically  understood.  See  Hearsay.  Tait, 
430  ;  PkiUips  on  Evidettee,  p.  278,  4th  edit. ; 
Eume,  ii.  3!:>1  i  Xvrrag't  Jvrg  dmrt  RepcrU, 
vol.  i.  pp.  95  and  424. 

III.  By  the  law  of  Scotland,  no  fact  can  be 
legally  proved,  and,  in  criminal  cases,  no  con- 
viction r-an  follow,  on  the  unsupported  testi- 
mony of  a  single  witness,  however  unimpeach- 
able his  credit  may  be.  But  where  one  wit- 
ness swears  distinctly  to  a  fact,  the  want  of 
a  eecond  witness  to  the  same  specific  fact 
may  be  supplied  by  a  witness  to  corroborative 
circumstances ;  and  in  cases  of  circumstantial 
evidence,  two  witnesses  aro  not  required  to 
prove  each  circumstance  of  the  same  transac- 
tion. Nor,  where  a  speciflc  offence  is  charged, 
is  it  necessary  to  prove  each  reiterated  act  by 
two  witneuee,  unless  where  the  acts  have  no 
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connection  with,  or  relation  to  each  other. 
Thus,  if  in  a  prosecution  for  defamation,  one 
witness  swear  that  he  heard  the  defender 
utter  the  slander,  and  another  swear  that  he 
heard  him  use  expressions  of  a  similar  import 
on  a  different  occasion,  that  will  amount  to 
legalproof;  Landlct,  18th  Julyl816,  Mwray't 
Jufy  Court  Reporlt,  i.  79.  But,  if  successive 
acts  of  ottering  forged  notes  to  different  per- 
sons and  in  different  places  be  charged,  two 
wituesses  to  each  act  are  requisite  ;  Hvme,  ii. 
S71-372 ;  Tait,  437.  Several  exceptions  to 
the  general  rule  of  the  common  law  are  in- 
troduced by  special  statutes,  authorising  con- 
viction on  the  oath  of  one  credible  witness, 
OS  in  the  case  of  certain  offences  against  the 
laws  of  Customs  and  Excise,  the  game  laws, 
and  the  like ;  Battk,  B.  iv.  tit.  30,  §  2.     See 

IV.  It  is  a  trite  rule  in  evidence,  that  a 
party  cannot  be  required  to  prove  a  negative  ; 
but  when  evidence  is  adduced  in  support  of 
the  affirmative,  such  evidence  may  be  rebutted 
by  opposite  proof,  which  is  not  properly  prov- 
ing a  negative,  but  merely  proving  a  propo- 
sition inconsistent  with  that  which  is  affirmed; 
Mukh.  Juttke  of  Peace,  B.  i.  c.  6,  p.  277. 

V.  Every  member  of  the  commnnity,  if 
legally  capable,  is  bound  to  give  evidence 
when  required  by  competent  authority  ;  and 
peers  as  well  as  commoners,  when  examined 
as  witnesses,  must  be  sworn  to  tell  the  truth. 
Quakers  and  other  sectarians,  on  account 
of  religions  scruples,  are,  by  special  sta- 
tutes, allowed  to  make  a  solemn  afBrmalioD 
instead  of  an  oath  ;  and  these  affirmations  are 
declared  to  have  the  effect  of  an  oatb,  in  all 
places,  and  for  all  purposes  whatsoever,  where 
an  oath  is  required,  either  at  common  law  or 
by  statute  ;  22  Geo.  II.,  e.  46,  §  3-1 ;  3  onrf  4 
WiU.  IV.,  c.  49,  and  c.  82  ;  1  and  2  Viet,  c 
77, 1838  ;  Tait,  288  and  422. 

VI.  Witnesses  must  be  examined  apart 
from  each  other;  and  examined  roust  have 
no  communication  with  unexamined  witnesses, 
lest  the  latter  should  bo  biased  by  hearing 
what  the  others  have  deponed.  Neither,  ge- 
nerally speaking,  are  unexamined  witnesses 
permitted  to  be  present  in  Conrt,  or  before 
the  commissioner,  while  the  case  is  going  on, 
or  while  objections  to  their  admissibility,  or 
to  the  competency  of  the  questions  proposed 
to  be  put  to  them,  are  nnder  discussion ;  Stair, 
B.  iv.  tit.  43,  §  18 ;    Tait,  420. 

VII.  Witnesses  are  entitled  to  the  expenses 
of  travelling  to  and  from  the  place  to  which 
they  are  cited  to  give  evidence,  and  of  their 
stay  while  they  ore  detained.  The  Act  of 
Sederunt,  21st  Dec,  17G5,  fixes,  on  a  very 
moderate  scale,  the  rates  of  such  allowaui-es 
to  witnesses  in  cases  before  the  Court  of  Ses- 

:  sion,  and  authorises  the  expenses  to  be  levied 
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by  Bummar;  warrant  agaiiut  the  agent  of  the 
party  adducing  them ;  and  although  a  wit- 
nesa  may  not  be  entitled  to  enforce  payment 
or  more  than  the  rates  so  fixed,  yet  in  prac- 
tice, a  sum  auCBcient  to  defray  the  reasonable 
expenses  incurred  by  the  witnesses  is  allowed, 
without  regard  to  the  rates  of  the  Act  of  Se- 
derunt. But  where  a  witnesa,  by  disobeyiag 
the  first  citation,  renders  letters  of  second 
diligence  neceaaary,  he  forfeits  the  allowance 
for  expenaea ;  Ersk.  B.  iv.  tit.  2,  §  30 ;  Tail, 
417.  7n  criminal  caaes,  in  like  manner,  wit- 
nesses are  entitled  to  a  reaaooable  snm  for 
trkvellins  expenses,  although  they  may  be 
compelled  to  come  from  any  part  of  Great 
Britain  or  Ireland  to  bear  testimony  on  a 
eriminal  trial,  without  any  previous  tender 
of  eipenaea ;  54  Geo.  III.,  c.  186.  Their  ex- 
penses are  paid  by  the  parties  who  adduce 
them ;  and,  in  case  of  refusal  or  delay,  pay- 
ment may  be  enforced  by  lettera  of  horning 
against  the  adducers ;  and  there  are  examples 
on  record  of  snch  homings  being  issued,  even 
against  the  Crown  lawyers;  Hum«,  ii.  368, 
wle.  Witnesses  do  not  appear  to  be  entitled 
to  any  remuneration  for  loss  of  time,  although 
[Wrsons  in  the  working  classes  are  usually 
allowed  wages  at  the  ordinary  rate  of  their 
trade;  and  it  is  aaid  to  be  Uie  practice  in 
England  to  make  allowances  for  losa  of  time 
to  medical  men  and  attorneys,  in  addition  to 
their  travelling  expenses ;  ^Mips  on  Evidence, 

LasUy,  Aproofprout  fl«jur«,  means  aproof 
by  all  the  legal  means  of  probation, — i.e.,  by 
writing,  by  witnesaes,  and  by  oath  of  party; 
altbough,  in  practice,  the  phrase  is  usually 
employed  to  signify  a  proof  of  facta  and  cir- 
cumstances by  witnesses,  in  support  of  an 
averment,  in  contradistinction  to  a  proof 
limited  to  writ  or  oath  of  party ;  Battk.  B.  iv. 
tit.  27.  5  1 ;  Ersk.  B.  iv.  tit.  2,  §1 ;  Duiibar, 
Bliijh't  App,  Caset,  ii.  350.     See  Frtmtde  Jure, 

Evideata;  a  word  used  by  conveyancers 
na  aynonymous  with  writs  or  title-deeds,  by 
which  property  is  proved.  See  Bal/ow's 
Practiekt  anmt  CharUmris  and  Evidentu,  p. 
187,  ei  seq. 

EwMt ;  nearest.  The  word  is  used  in  this 
sense  in  our  older  statutes.  Thus  the  act 
1572,  c.  48,  in  regard  to  manses  and  glebes, 
provides,  that  the  manaea  "maist  eieesi  to  the 
kirk"  shall  pertain  to  the  minister  or  reader, 
"  together  with  fonr  acres  of  land  of  the  glebe 
at  least  lyand  contigne,  or  maist  etnett  to  said 
manse,  gif  there  be  sa  meikle."    See  GUbe. 

£z  Omcio ;  is  a  term  applied  to  acts  done 
by  a  functionary  in  virtite  of  hit  cffiee,  and  not 
at  the  suit,  or  on  the  employment,  of  any 
other  party.  An  ex  officio  information,  in  the 
law  of  England,  ia  an  information  (analogons 
to  a  Scotch  indictment)  filed  by  the  Attomoy- 
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General  expreprio  motu,  and  without-the  in' 
terventionofanyjudicialsnthority.  See  Toat- 
tint'  Diet.  h.  t. 

Ex  Parte.  In  judicial  proeeedinga  a  step 
ia  said  to  be  taken  Ar^xirfe,  when  the  adverse 
party,  either  by  neglect  or  refusal  to  appear, 
has  not  been  heard,  or  has  net  stated  his  rea- 
Booa  why  what  ia  asked  should  not  be  granted. 
See  Abwaee.    Default. 

Ex  Fost  Facto ;  is  a  term  nied  in  law  to 
signify  something  done  in  order  to  afifeetsome 
right  or  demand,  which  had  been  brought 
into  question  before  the  ex  pcsl  facto  ^ct  or  dwd 
was  done.  An  ex  post  facto  law,  u  a  law 
which  operates  retrospectively;  as.  for  ex- 
ample, which  imposes  a  penalty  on  an  act  or 
deed  done  before  the  law  was  enacted,  and 
which  act  or  deed,  wheu  done,  was  not  penal 
or  prohibited.  This  is  an  extraordinary  re- 
medy resorted  to  in  extreme  cases,  and  which 
seems  to  be  justifiable  only  where  the  law  so 
made,  is  directed  against  some  unquestionable 
moral  wrong,  which,  from  the  infreqnency  of 
its  occurrence,  or  from  ita  enormity,  may  not 
have  been  hitherto  made  the  object  of  legisla- 
tion.    Vide  TomliM',  h.  t. 

Ex  Ssllbflratloiie  Dominornm  CoudliL 
These  words  are  annexed  to  all  aignet  letters 
which  paaa  the  Royal  Signet  for  Scotland,  on 
bills  presented  at  the  Bill  Chamber  of  the 
Court  of  Session ;  such  as  privileged  aum- 
monsea,  letters  of  euspenaion,  supplement,  and 
the  like,  letters  of  horning  on  decrees  of  in- 
ferior judges,  letters  of  caption  and  other  di- 
ligences requiring  bills.  The  words  are  sub- 
joined to  the  aignet  letter  immediately  above 
the  auhacription  of  the  writer  to  the  SigneL 
See  Bills  of  Signet  Letters.  BiU  Chamber.  See 
alao  Stair,  B.  iv.  tit.  3,  §§  4  and  32 ;  Bant. 
B.  iv.  tit.  27,  5  9. 

Exaotioa;  as  understood  in  the  law  of 
England,  is  a  wrong  done  by  an  officer  or  one 
iu  pretended  authority,  by  taking  a  fed  or 
reward  which  the  law  does  not  allow  himi 
As  contradistinguished  from  extoftion,  it  is 
aaid  to  be  an  exaction  when  the  officer  wrests 
I  or  reward  where  none  is  due ;  whereas 
it  is  extortion,  when,  something  being  due,  the 
ofBcer  extorts  more  than  he  ia  entitled  to. 
Tomans'  Diet.  h.  t. 

Examinatioa  of  a  Frisoiwr.  See  Detiara- 
tion.    Criminal  Prosecution, 

Examinatjon,  JudioiaL    See  DeehraUon. 

Examination  of  a  Witneaa.  Soe  Evidence, 

ExamiiLatioa  of  a  Bankrupt  See  BanJi- 
rvpt.     19  and  20  Vict.,  c.  79,  §§  87-95. 

Examined  Copies.  In  the  phraseology  of 
the  Engtiah  law,  an  examined  copy  of  a  deed, 
writing,  or  record,  is  a  copy  or  extract  of  the 
deed  or  entry  in  the  record,  examined  and 
certified  by  the  proper  ofBcer.  The  term  is 
ly  syoonymoua  with  the  Scotch  law  term 
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Extract.  As  to  the  effect  of  such  examined 
copiei  or  extracts,  and  of  notarial  copies  when 
produced  as  evidence,  see  the  article  Evidence, 
Mpra,  p.  367. 

Excunbion ;  is  the  legal  name  of  the  con- 
tract whereby  one  piece  of  laod  is  exchanged 
for  another.  The  deeds  by  which  the  con- 
tract is  completed  ought  to  bear,  that  the 
lands  are  excambed  and  disponed  in  eicam- 
bion.  The  implied  warrandice  of  this  con- 
tract is  real  wan-andice,  in  virtue  of  which, 
either  party,  in  case  of  eviction  of  tlie  land 
which  he  has  received  in  eicambion,  may  re- 
eoTor  possession  of  the  land  which  ho  gave  in 
exchange.  This  right  to  recur  to  the  ori- 
ginal property  in  case  of  eviction,  is  compe- 
tent to  the  original  excamber  and  his  heirs 
and  singular  successora,  against  the  party 
with  whom  he  contracted  and  his  heirs  and 
■ingnlar  sDccessors,  even  although  the  sio- 
gnlar  snccesor  may  have  acquired  his  right 
prior  to  the  eviction.  The  original  title  of 
the  party  claiming  under  this  warrandice  is 
proved  by  the  recital  in  the  contract  of  ex- 
cambion,  it  being  presumed  that  when  the 
exchange  was  made,  he  delivered  the  title- 
deeds  of  the  portion  excambed  to  the  other 
party,  unless  the  contrary  appear.  In  order 
to  constitnte  this  sort  of  warrandice,  the  deeds 
most  expressly  bear  that  the  lands  are  mu- 
tnall;  given  in  excambion.  Heirs  pf^sessing 
nitder  deeds  of  entail  have  a  statutory  privi- 
lege, under  10  Geo.  III.,  c.  51  (called  the 
Monlgoatery  Act),  of  exchanging  or  making  ex- 
cambions  of  certain  portions  of  the  entailed 
laoda.  This  privilege  was  conferred  by  that 
statute,  not  only  to  benefit  the  heirs  of  entail, 
but  also  to  promote  the  general  improvement 
of  the  country.  But  no  more  than  thirty 
acres  of  arable  land,  or  one  hundred  acres  of 
ground  unfit  for  the  plough,  can  bo  so  ex- 
changed. In  order  to  carry  such  an  arrange- 
ment into  effect,  the  heir  of  entail  proposing 
to  make  the  excambion  must  apply  to  the 
sheriff  or  steward  of  the  county  where  the 
entailed  estate  lies,  who  appoints  two  or  more 
skilful  persons  to  adjnst  the  value  of  the  lands 
to  be  exchanged.  Upon  their  settling  the 
marches,  and  reporting  upon  oath  that  the 
exchange  will  be  just  and  equal,  the  sheriff 
authorises  the  exchange  to  be  made  by  a  con- 
tract of  excambion,  which  is  effectual  on  being 
executed,  and  afterwards  recorded  in  the  she- 
riff-court books  of  the  county  in  which  the 
estate  is  situated,  within  three  months  after 
the  execution  of  the  deed.  The  land  given 
in  exchange  to  the  entailed  estate  is  thence- 
forth held  as  part  thereof,  and  that  given 
from  it  held  as  free  of  the  fetters  of  the  eo- 
t«l ;  10  Geo.  ///.,  c.  51.  §  27.  By  the  re- 
cent statute,  6  and  7  Will.  IV.,  o.  42,  this 
power  has  been    greatly  extended.      It  is 
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thereby  enacted,  that  notwithstanding  the 
prohibitory,  irritant,  and  resolutive  clauses 
in  any  entail,  it  shall  be  lawful  for  the  re- 
spective heirs  of  entail  in  possession,  without 
consent  of  any  other  heir,  to  make  excambion 
of  any  portion  of  the  entailed  estate  for  an 
equivalent  iu  lands,  estates,  or  heritages  lying 
contiguous  to  the  same,  or  to  some  other  part 
of  the  entailed  estate,  or  being  convenient  to 
be  hotden  with  the  same,  whether  belonging 
to  himself  in  fee-simple  or  to  any  other  per- 
son, and  that  although  the  heritages  to  be 
given  and  taken  in  exchango  consist  of  dif- 
ferent descriptions  of  heritable  property. 
Notice  of  the  intention  to  make  such  excam- 
bion must  be  given  (three  months  previous  to 
the  application  to  the  Court  of  Session  after 
mentioned)  to  the  five  heirs  or  substitutes  of 
entail,  or  to  the  whole,  if  their  number  be 
less  than  five,  next  in  the  order  of  succession 
to  the  heir  so  applying.  When  any  of  these 
five  heirs  is  under  age,  or  under  any  other 
disability,  the  notice  must  be  given  to  his  cu- 
rator or  other  administrator ;  and  if  tliree  or 
more  be  under  such  disability,  the  notice  must 
also  be  given  to  the  two  heirs,  next  in  succes- 
sion after  such  five  heirs,  who  are  under  no 
disability.  When  any  of  the  said  heirs  is 
forth  of  the  kingdom,  notice  must  be  given  to 
his  known  agent  or  factor.  After  such  notice, 
for  the  purpose  of  ascertaining  and  adjusting 
the  value  of  the  lands,  &c.,  proposed  to  be 
exchanged,  an  application  must  be  made  by 
summary  petition  to  one  or  other  division  of 
the  Court  of  Session,  setting  forth  the  object* 
and  expected  advantages  of,  and  praying  for, 
such  excambion.  The  said  Court,  after  proof 
made  to  them  of  notice  having  been  given  as 
above,  and  hearing  any  party  having  a  title 
and  interest  to  be  heard,  appoint  two  or  more 
skilful  persons  to  inspect  and  adjust  the  value 
and  settle  the  marches  of  the  lands,  iit,.,  to  be 
exchanged.  Upon  receiving  their  report,  and 
being  satisfied  of  the  respective  value  of  the 
lands,  &c.,  and  the  expediency  of  the  ex- 
change, the  Court  authorises  tlie  excambion. 
The  contract  of  excambion  is  then  executed 
at  the  sight,  and  with  the  approbation  of  the 
Court,  and  recorded  in  the  Sheriff-court  books 
of  each  of  the  shires  in  which  the  lands  are 
situated,  and  also  within  three  months  in  the 
Register  of  Tailzies.  The  expenses  incurred 
by  any  party  having  a  title  or  interest,  ap- 
pearing as  aforesaid,  are  borne  either  by  such 
party,  or  by  the  heir  of  entail  applying  for 
the  excambion,  as  the  Court  may  think  just. 
Such  excambions  cannot  be  made  of  the  prin- 
cipal mansion-house  or  offices,  or  the  garden, 
park,  home  farm  or  policy,  of  any  entailed 
estate,  nor  of  more  than  one-fourth  in  value 
of  the  entailed  heritages ;  and  if  a  fourth 
part  has,  ander  authority  of  the  act,  been 
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excambed,  no  farther  excambion  iH  competeot 
to  &ay  heir  of  eaUil.  The  land  given  in  ex- 
change to  the  entailed  estate  is  theueeforth 
held  as  part  thereof,  subject  to  all  the  pro- 
hibitory, irritant,  and  resolative  clauses,  and 
that  given  from  it  held  as  free  of  the  fetters 
of  the  entail.  No  debt  contracted  by  any 
heir  of  entail  during  the  execution  and  regis- 
tration of  the  contract  of  excambion,  affects 
the  lands  contained  in  the  contract,  and 
thereby  added  to  the  estate.  Any  excess  of 
value  on  either  side,  not  exceeding  L, 
paid  to  the  proprietor  to  whom  the  lauds  of 
similar  value  are  awarded.  But  if  any  party 
to  an  eicambion  gives  or  receives  any  consi- 
deration other  than  the  lands  to  be  ex- 
changed, or  aforesaid  excess  not  exceeding 
L.200,  the  excambioD  is  null  and  void. 
Where  any  part  of  an  entailed  estate  is  un- 
der more  than  one  deed  of  entail,  descendible 
to  the  same  series  of  heirs,  such  deeds  of  en- 
tail are,  in  reference  t«  the  application  for 
excambion  under  this  act,  to  be  construed  as 
one  deed  of  entail.  The  act  10  Geo.  III., 
c.  51,  continues  ia  force,  except  in  so  far  as 
repealed  by  any  of  the  provisions  of  the  late 
act.  Excambions  under  the  act  6  and  7 
Will.  IV.,  c.  42,  may  be  carried  through 
under  the  forms  of  the  Entail  Amendment 
Act  11  and  12  Vict.,  c.  36.  1848.  See,  on 
the  subject  of  this  article,  Ersk.  B.  ii.  tit.  3, 
§  28  ;  SUtif,  B.  i.  tit.  14,  S  1 ;  Bank.  B.  i. 
tit.  19,  §  4 ;  BeU'»  Com.  vol.  i.  p.  693,  5th 
edit.;  Bell's  Princ.  5  1772;  Bdl  on  Pur- 
chaser's Title,  2d  edit.  p.  130  ;  BeU  on  Leases, 
4th  edit.,  vol.  i.  p.  296 ;  Smter'a  Landlord 
and  Tenant,  p.  508. 

EzceptioB ;  is  a  term  borrowed  from  the 
Roman  law,  and  used  in  the  law  of  Scotland 
as  synonymous  with  Defences.  According  to 
Stair,  "  Exceptions  are  so  termed  by  the  Ro- 
man law  from  the  formulcB  of  actions  in  that 
kw  and  the  edicts  of  the  prntors,  which,  if 
they  did  bear  conditions  not  to  hold  in  such 
cases,  these  conditions  were  thence  called  ex- 
c.'ptions ;"  Stair,  B.  iv.  tit.  40,  §  14.  In  Spot- 
tiswood's  Antiotatums  on  Bopt't  Minor  Prac- 
ticki,  there  is  the  following  note  on  the  word 
Exception : — "  This  word  is  from  the  law  of 
the  Romans  ;  and  in  their  language  excipere 
signifies  to  defeud,  and  so  au  exception  is 
called  a  defence ;  or  it  may  be  said  to  be  takou 
from  the  style  or  /onBiiia  of  the  summons, 
which  was  in  use  to  be  given  with  a  nisi,  uu- 
lesj  .si  nan,  if  the  other  party  do  not  extra 
qaamsi,  without  the  defender  do  this  or  that, 
die.  And  the  Emperor  Justinian,  in  the  title 
of  his  Institutes,  which  treats  of  exceptions,  at 
the  beginning  says,  "  That  exceptions  are  de- 
vised to  defend,  and  are  introduced  for  the  sake 
of  those  against  whom  the  action  is  raised;  be- 
cause," coutiaaes,  he  "  it  oflenhappeits  that,  thovgh 
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&e  purmit  be  according  to  taw,  yet  it  is  w^mt 
agatMt  him  who  is  called  to  it."  A  defender, 
who  comes  prepared  for  his  defence,  either 
denies  that  the  pursuer  has  right  and  title  in 
law  to  pursue,  or,  though  he  finds  the  ac- 
tion competent,  yet  propounds  something  that 
either  removes  it  wholly  or  diminishes  the 
claim ;  and  this,  in  a  proper  sense,  and  not 
the  ioficiation  or  total  denial,  is  an  exception. 
But,  generally  speaking,  everything  which 
one  alleges  for  defending  himself,  and  for 
eliding  the  action,  is  called  an  exception;" 
Hope's  Minor  Practicks,  by  SpoUisioood,  tit.  1  of 
the  Form  of  Process,  p.  29,  note.  Id  the  more 
correct  acceptation  of  the  term  Megjfton,  there- 
fore, it  is  not  applicable  to  a  d^e^ice,  which 
denies  the  relevancy  of  the  libel  as  laid ;  or 
which  resolves  into  au  objection  to  the  cita- 
tion of  the  party,  and  the  like  ;  since,  strictly 
speaking,  au  exception  must  assume  that  the 
libel  is  relevant,  but  allege  that  the  defender 
iaoot  liable  in  the  conclusion,  in  respect  of 
the  exception  which  he  pleads.  This  distinc- 
tion, however,  has  not  hitherto  been  much 
attended  to  in  onr  practice.  See  D^eaces. 
It  is  a  question  of  some  practical  importanca 
whether  the  defence  against  an  action  is  plead- 
able by  way  of  exception,  or  whether  it  must 
not  be  made  good  by  a  separate  action.  This 
difficulty  arises  in  cases  where  the  demand 
rests  on  a  deed  ex  facie  Talid  and  regular,  but 
which  is  reducible  on  the  head  of  deathbed, 
or  of  fraud,  force,  or  fear,  or  the  like  ground. 
It  seems  to  be  settled,  that  ex  facie  ooUities, 
whether  at  common  law  or  founded  on  statute, 
are  pleadable  by  way  of  exception.  But  tba 
exceptions  of  fraud,  force,  or  fear,  if  the  deed 
alleged  to  have  been  thus  legally  obtained 
relato  to  heritage,  cannot  bo  pleaded  by  way 
of  exception.  The  defender  in  such  a  case 
must  reduce  the  deed  to  which  he  objects. 
The  same  is  the  rule  as  to  deathbed  deeds — 
deathbed  being  pleadable,  not  by  way  of  ex- 
iption,  but  by  reduction  ;  although  by  our 
der  practice  the  rule  seems  to  have  been 
fferent  in  petitory  and  declaratory  actions 
at  least.  See  C^ali^enocoil  against  Scham,  14th 
"  IV.  1668,  Mor.  p.  12,607,and  p.  2737;  Slciir, 
iii.  tit.  iv.  §  31.  According  to  one  autho- 
rity the  distinction  between  allegations  pr». 
ponable  by  way  of  exception,  and  those  which 
must  be  established  by  way  of  action,  is 
founded  in  "  the  circumstances  of  the  process ; 
as  when,  in  defending  the  right,  quarrelled 
incidenter,  other  persons  not  called  to  tho 
principal  action  are  concerned,  or  the  pro- 
cess will,  if  that  allegiance  be  instantly  re- 
ceived, expatiate  into  another  form  or  kind 
of  action,  of  higher  and  more  weighty  conse- 
quence than  the  principal  process,  or  that  this 
will  be  retarded,  the  question  being  only  a 
prejndkinm  or  preparatory,  and  which,  tbouj^ 
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tiutaitied,  will  not  determine  the  principal 
cause."  SjKMitwooffs  NoU»  on  Hope'*  Minor 
Fraetiekt,  pp.  29-30.  See  also  Stair,  B.  iv. 
tit.  40,  §  IG,  «l  trq.;  Kamtif  Eqaiti/,  297; 
Tkovuon  on  Billt,  280. 

Exeeptioiu,  Bill  of.  In  England,  iTthe 
MQnael  for  either  party,  at  the  hearing  or 
determining  of  a  cause,  apprehend  that  the 
jndge,  either  in  his  directions  or  decieions, 
miatafes  the  law,  they  ma;  require  him  to 
seal  a  UUofesteptiont,  stating  the  point  where- 
in he  is  supposed  to  err ;  which  bill  is  of  the 
nature  of  an  appeal  to  the  next  snperior 
Court;  BJodU(.  vol.  iii.  p.  372.  And  when 
jnry  trial  in  cirilcauses  was  extended  to  Scot- 
land by  the  statute  55  Geo.  Ill,,  e.  42,  it 
baring  been  deemed  proper  to  adopt  sundry 
English  law  terms  and  forms  in  preference 
to  those  which  our  own  law  supplied,  amongst 
others,  InlU  of  txc«ption»  were  introduced,  as 
to  which  the  following  provisions  were  made 
in  section  7  of  the  statute  : — "Itshall  be  com- 
petent to  the  connsel  for  any  party,  at  the 
trial  of  any  issue  or  issues,  to  except  to  the 
opinion  and  direction  of  the  judge  or  judges 
before  whom  the  same  shall  be  tried,  either 
as  to  the  competency  of  witnesses,  the  admis- 
sibility of  evidence,  or  other  matter  of  law 
arising  at  the  trial."  The  ground  of  eicep- 
tioD  required  to  be  firat  stated  verbally  to 
the  JnryCoiirt,  and  then  reduced  into  writing, 
according  to  stform  prescribed  in  the  App.  to 
At  AeU  of  Sederunt,  9th  December  and  3d  July 
1823,  and  signed  by  the  judge  or  judges  of 
the  Jury  Court.  But  notwithstanding  such 
exception  the  trial  was  to  proceed,  and  the 
jury  to  return  their  verdict ;  and  after  the 
trial,  the  judge  who  presided  was  forthwith 
to  present  the  bill  of  exceptions,  with  the 
order  or  interlocutor  directing  the  issue,  and 
the  verdict  of  the  jury  indorsed  thereon,  to 
the  Division  of  the  Court  of  Session  by  which 
the  issue  or  issues  had  been  directed  ;  "  which 
■ball  thereupon  order  the  said  exception  to 
be  beard  in  presence  on  or  before  the  fourth 
■ederunt-day  thereafter."  If  the  Court  of 
Senion  allowed  the  exception,  another  juiy 
was  directed  to  be  summoned  for  the  trial  of 
the  issue  ;  if  the  exception  was  disallowed,  the 
verdict  indorsed  on  the  bill  was  declared  final 
and  conclusive  ;  the  party,  however,  against 
whom  any  interlocutor  was  pronounced  on 
tb«  matter  of  the  exception,  was  entitled  to 
appeal  to  the  House  of  Lords  against  that 
interlocutor ;  the  appellant  attaching  a  copy 
of  the  exeeption  to  the  petition  of  appeal ; 
and  provided  that  such  appeal  was  presented 
to  the  House  of  Lords  within  fourteen  days 
aflor  the  interlocutor  was  pronounced  if  Par- 
liament was  then  sitting,  and,  if  not,  then 
within  eight  days  after  the  commencement  of 
the  nest  session  of  Parliament.    These  sp> 
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peals  had,  under  this  statute,  a  precedence, 
being  appointed  to  bo  heard  on  or  before  the 
fourth  cause  day  after  the  time  limited  for 
laying  the  printed  appeal  cases  upon  the  table 
of  the  House  of  Lords  ;  55  Geo.  III.,  c.  42,  § 
7.  In  the  more  recent  statute,  49  Geo.  111., 
c.  35,  §  16,  it  was  provided  that,  in  all  cases 
in  which  general  verdicts  were  found  by  the 
jury,  the  motion  for  setting  aside  the  verdict 
and  granting  a  new  trial  should  be  made  in 
the  Jury  Court,  in  presence  of  two  at  least  of 
the  Jury  Court  judges,  and  not  in  the  Conrt 
of  Session  ;  and  the  order  granting  or  refusing 
such  new  trial  by  the  Jury  Court  was  not 
subject  to  review  by  petition,  representation, 
appeal  to  the  House  of  Lords,  or  otherwise, 
unless  the  motion  for  setting  aside  the  verdict 
was  founded  ou  misdirection  of  the  judge  at 
the  trial,  in  matter  of  law,  or  on  the  undue 
admission  or  rejection  of  evidence ;  in  which 
ases  (§  17)i  "  it  shall  be  competent  to  the 

5 arty  against  whom  judgment  is  given  by  the 
ury  Court',  to  tender  a  bill  of  exceptions  to 
such  judgment,  in  the  same  manner  as  at  a 
trial ;  and  the  proceedings  on  such  bill  of  ex- 
ceptions shall  be  conformable  in  all  respects 
to  the  provisions  of  tho  act  55  Oeo.  III.,  e. 
42  :  Provided,  nevertheless,  that  the  interlo- 
cutor to  be  pronounced  on  such  motion  shall 
be  final,  and  shall  not  be  subject  to  review 
by  petition,  representation,  appeal  to  ths 
House  of  Lords,  or  otherwise."  The  pro- 
cedure on  hills  of  exceptions  is  now  regulated 
by  A.  S.  16rt  February  1841,  entituled  "  An 
Act  of  Sederunt,  regulating  proceedings  in 
jury  causes,"  By  this  act  of  sederunt,  which 
was  passed  after  the  union  of  jury  trial  in 
civil  causes  with  the  jurisdiction  of  the  Court 
of  Session,  and  which  repeals  all  former  acts 
of  sederunt  on  the  subject,  it  is  provided 
(sect.  32)  "  That  where  the  counsel  for  either 
party  shall  except  to  points  of  law  laid  dovn 
by  the  presiding  judge  in  the  course  of  a  trial, 
or  in  his  charge  to  the  jury,  the  counsel  ten- 
dering such  exception  shall  deliver  in  a  note 
thereof  to  the  judge  at  the  time  the  excep- 
tion is  taken  ;  and  the  same,  if  it  shall  stale 
correctly  what  was  decided,  or  directed,  or 
omitted  by  the  judge  to  be  directed,  shall  be 
certified  by  the  judge  at  the  time,  by  sub- 
scribing his  name  to  such  note ;  and  a  note 
of  all  such  exceptioDs  taken  in  the  course  of 
the  trial,  or  to  the  charge  of  the  judge,  shall 
be  finally  settled  uid  certified  as  aforesaid 
before  the  jury  is  enclosed  to  consider  their 
verdict."  This  note  forms  the  basis  of  the 
bill  of  exceptions,  which  is  afterwards  pre- 
pared and  adjusted ;  and,  by  section  38  of  the 
same  act  of  sederunt,  it  is  enacted  "  That  it 
shall  not  be  competent  to  proceed  in  any  bill 
of  exceptions,  unless  each  bill  shall  be  lodged 
within  six  days  after  the  commencement  of 
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the  next  session,  or  of  the  meeting  of  the 
Court  after  the  Chriatnias  recess,  if  the 
cause  has  been  tried  after  the  end  of  the 
session  at  the  sittings  in  March  or  July, 
or  during  the  Christmas  recess,  or  upon  cir- 
cuit, or  within  tea  days  if  the  case  has  been 
tried  during  the  sessioD,  or  immediately  be- 
fore the  sitiing  doim  of  the  session,  or  it'  the 
exception  has  been  taken  on  a  motion  for 
now  trial,  except  leave  has  been  obtained 
from  the  Court  to  prolong  the  period  for 
presenting  the  bill."  The  exception  must  be 
to  the  law  laid  down  by  the  Judge,  including 
his  judgment  on  the  admission  or  rejection  of 
evidence ;  his  refusal  to  adopt  a  direction  in 
point  of  lav,  suggested  from  the  bar,  or  the 
like.  AVbore,  in  the  course  of  his  cliarge,  the 
judge  makes  any  mistake  in  point  of/act,  the 
practice  is  for  the  counsel  who  thinks  be  has 
erred  to  interrupt  him  and  to  set  him  right. 
The  bill  of  exceptions  sets  forth  so  far  the 
procedure  at  the  trial ;  and  as  both  parties 
are  entitled  to  see  that  this  ia  correctly  done, 
(he  practice  is  to  communicate  the  proof- 
prints  of  the  bill  to  the  opposite  agent ;  and, 
in  the  ordinary  case,  the  hilt  is  ultimately 
adjusted  at  a  meeting  of  the  counsel,  with  the 
judge  who  tried  the  cause.  Considerable  dis- 
cussion has  arisen  concerning  the  proper  limits 
andcontenteofbilbof  exceptions;  as  to  which, 
all  that  can  be  said  in  a  work  such  as  the 
present  is,  that  the  whole  matter  must  be  pre- 
sented in  such  a  form  as  to  admit  of  its  being 
judged  of  by  the  Court.  See  various /orms 
of  bills  of  exceptions  in  Macfarlane'a  Jury 
Practice,  App.  p.  352,  et  seq. ;  and  see  Lord 
Ohief-Justice  lindall's  answer  to  certain  que- 
ries put  by  the  Dean  of  Faculty  on  this  sub- 
ject, 15  S.  it  D.  App.  1312.  A  judge  who 
presided  at  a  trial  may  sign  a  bill  of  excep- 
tions after  he  has  resigned  the  judicial  office ; 
Smith,  27th  Jan.  1835, 13  S.  *  D.  323.  By 
7  Will  IV.,  c.  14,  it  is  enacted,  that  in  all 
cases  in  which  any  bill  of  exceptions  is  brought 
before  the  Court  of  Session,  or  carried  by 
appeal  to  the  House  of  Lords,  it  shall  not  be 
competent  to  the  Court  of  Session  or  to  the 
House  of  Lords,  in  pronouncing  judgment  on 
such  bill  of  exceptions,  to  make  any  order,or 
M  pronounce  any  judgment,  ordering  a  new 
trial,  unless  the  said  Court  or  House  of  Lords 
are  of  opinion  that  the  exception  is  to  be  al- 
lowed. And  when  the  Court  or  House  of 
Lords  are  of  opinion  that  the  law  directed  at 
the  trial,  or  the  determination  to  receive  or 
reject  evidence  excepted  to,  is  correct,  they 
are  to  make  an  order  that  the  bill  of  excep- 
tions shall  be  disallowed,  and  that  the  ver- 
dict found  by  the  jury  shall  be  carried  into 
effect,  by  a  judgment  pronounced  thereon,  for 
the  party  io  whose  favour  the  said  verdict 
was  found.    By  the  Court  of  Session  Act  IS 
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and  14  Vict.,  c  36,  §  45,  it  is  provided, "  That 
a  hill  of  exceptions  shall  not  be  allowed  in 
any  cause  before  the  Court  of  Session,  upon 
the  ground  of  the  undue  admission  of  evi- 
dence ;  if,  in  the  opinion  of  the  Court,  the  ex- 
clusion of  such  evidence  eonid  not  have  led 
to  a  different  verdict  than  that  actually  pro- 
nounced ;  and  it  shall  not  be  imperative  on 
the  Court  to  sustain  a  bill  of  exceptions  on 
the  ground  of  the  undue  rejection  of  docu- 
mentary evidence,  when  it  shall  appear  from 
the  documents  themselves  that  they  ought 
not  to  have  affected  the  result,  at  which  the 
jury  by  their  verdict  have  arrived.  But  see 
Cameron  v.  Camerm'i  Trusieet,  Dec.  21,  1850, 
13  D.  41^.  It  has  been  hehl  by  the  House 
of  Lords, — (1.)  That,  in  preparing  the  formal 
bill  of  exceptions,  it  is  irregular  for  the  judge 
to  make  any  alteration  upon  the  exceptions, 
as  they  appear  by  the  note  tendered  by  the 
party,  and  signed  by  the  judge  himself  at  the 
trial  ;  but,  (2.)  That  if  such  alteration  be 
made,  the  Court  cannot  adjudicate  upon  any 
other  exceptions  than  those  set  forth  in  the 
formal  bill ;  Earl  of  Glatgow  v.  Hwtet  Alum 
Co.,  June  26, 1850,  7  BM  100  ;  Jurid.  %(«. 
iii.  p.  920  ;  Ma^/arlan^g  Jury  Prac.  236,  271, 
eltai.     See  Appeal.     Jury  Trial,     yew  Trial. 

E^oeptio  Noa  Hnmar&tffi  Feonnue.  This 
was  one  of  the  Roman  law  exceptions,  founded 
on  the  oUigatio  titerarvm  of  the  Romans.  The 
obligatio  literarvmwns  constituted  by  a  writing, 
the  granter  of  which  acknowledged  receipt 
from  the  creditor  of  a  certain  sum  of  money. 
Butas  the  obligation  was  sometimes  granted 
before  the  money  was  advanced,  ipe  nuta«nni- 
d(E  pKunict  by  the  Roman  law,  the  obligation, 
until  the  lapse  of  two  years  after  its  date  and 
delivery,  did  not  prove  the  receipt  of  ths 
money  ;  and  the  debtor  against  whom,  with- 
in that  time,  a  demand  for  le-payment  was 
made,  might  plead  the  exceptio  non  numeral 
peeuni<E;  that  is,  that  the  mouey  of  which 
re-payment  was  demanded,  was  truly  never 
advanced.  This  exception  vaa  suEBcieot  to 
elide  the  demand,  unless  the  creditor  proved 
that  he  had  advanced  the  money.  In  the 
older  form  of  the  Scotch  hood  for  borrowed 
money,  the  debtor  was  made  to  renounce  "  the 
exception  of  not  numerated  money,"  from  a 
groundless  apprehension  that  the  Roman  law 
exception  might  be  pleadable.  It  does  not 
appear,  however,  to  have  been  at  any  time 
recognised  in  the  law  of  Scotland.  This  re- 
nunciation, therefore,  is  only  one  among  many 
proofs  of  that  over-anxiety  in  eonveyancera, 
whereby  points,  otiierwise  free  from  all  doubt, 
have  been  sometimes  brought  into  question. 
See,  aa  to  this  exception,  Brsk.  B.  iii.  tit.  2, 
§  5  ;  Slair,  B.  i.  tit.  10,  §  11. 

Exceptio  Bei  Jodioatse ;  ia  an  exception 
pleadable  by  a  party  who  hu  formerly  had 
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(h«  matter  in  controverey  judicially  deter- 
mined by  a  competent  tribuDftl,  in  a  queation 
*ith  the  aame  parties,  or  with  parties  in  the 
ume  interest,  and  proceeding  on  the  &ame 
■wittnncorKJuiimiJt,  or  causa  of  action.  Where 
a  partj  has  been  condemned  by  a  sentence  of 
a  competent  foreign  court,  which  sentence  has 
received  full  execution,  he  cannot  lawfully 
raiie  an  action  in  this  country  in  order  to  oV 
tain  what  may  be,  in  effect,  a  rerersal  of  the 
foreign  decree.  The  exe^tio  rei  jitdicatw  might 
be  snccesafnlly  pleaded  against  such  an  ac- 
tion; for  the  defender  may  legally  found  on 
the  sentence  recovered  by  him  in  the  foreign 
Court,  as  a  defence  against  a  new  action,  on 
the  same  grounds  in  this  country  ;  to  admit 
which  would  be  virtually  to  confer  on  the 
Courts  of  this  country  a  right  to  review  the 
sentences  of  foreign  Courts.  Ersk.  B,  iv.  tit. 
3.  §  4  ;  Stair,  B.  iv.  tit.  40,  §  16  ;  Kamet' 
Egttit)/,  516.  See  Res  Judicata,  and  authoTttia 
lien  cited, 

Exidutnge,  Bill  of.    See  BiU  vf  Exchange. 

Xzoh&ngfl  and  Be-Extdiauge.  Excfiange 
has  been  defined  to  be,  the  difference  in  the 
value  of  money  at  a  place  where  a  bill  is 
drawn,  and  the  plnce  where  it  is  payable ;  or 
rather,  as  the  premium  or  diicount  (as  it  may 
happen)  paid  or  received  as  the  price  or  va- 
lue of  a  draft,  drawn  in  one  country  and  pay- 
able in  another.  The  term  seems  to  have 
originated  in  the  circumstance  of  such  bills 
or  drafts  on  foreign  countries  being  drawn  in 
a  country  where  one  species  or  denomination 
of  coin  is  the  current  money,  and  payable  or 
athangeabk  in  another  country  for  money  of 
the  denomination  current  in  that  country. 
Kxehange,  however,  may  now  be  said  to  be 
a  term  almost  exclusively  applicable  to  the 
premium  or  discount  paid  in  one  country  for 
a  draft  payable  in  another — that  premium  or 
discount  varying,  of  course,  with  the  supply 
of,or  the  demand  for,  such  drafts.  Re-exehange 
ii  due  where  a  draft  or  bill,  procured  as  above, 
is  not  accepted  or  not  paid  by  the  drawee  ; 
in  which  case  the  holder  of  the  dishonoured 
drafl  or  bill  is  entitled  to  re-draw  upon  the 
original  drawer,  and  to  add  to  his  re-draft 
the  pruniam,  discount,  or  cost,  attending  the 
transaction,  and  arising  from  the  dishonour 
of  the  original  bill  or  draft.  The  holder  of 
the  dishonoured  draft  is  entitled  to  raise  money 
to  its  full  amount,  at  the  drawer's  expense,  in 
whatever  currency,  or  at  whatever  rate  of  ex- 
change it  was  made  payable ;  and  if  the  re- 
draft cannot  be  sold  but  at  a  discount,  the 
holder  of  the  dishonoured  draft  may  add  to 
his  re-draft  a  sum  sufficient  to  cover  that  dis- 
count. The  snm  thus  added  to  the  amount 
of  the  original  draft  is  termed  re-exchange. 
The  lame  rules  which  regulate  exchange  and 
re-exchauge  in  the  case  of  foreign  bills  of  ex- 
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change  are  applicable  to  inland  bills ;  for  the 
course  of  exchange  between  two  places  in  the 
same  country  rests  upon  principles  precisely 
similar.  See  BeU'i  Com.  i.  p.  405.  See  this 
subject  concisely  and  distinctly  treated  in 
Thomson's  Law  of  Bilk  of  Exchange,  p.  593,  et 
seq.  See  also  Glen  on  Bills,  pp.  9-16,  2d  edit. ; 
Stair,  B.  i.  tit.  11,  S  7,  et  seq. ;  Bell's  Princ. 
§342.  Sm  Bill  of  Exchange.  Draft.  Drawer 
of  a  BiU. 

Ezoheqoer,  Court  at  The  Scotch  Court 
of  Exchequer,  prior  to  the  Union,  was  the 
king's  revenue  court,  and  consisted  of  the 
treasurer,  the  treasurer-depute,  and  as  many 
lords  of  Exchequer  as  the  King  chose  to  ap- 
point. The  ministerial  part  of  the  treasurer's 
office  WHS,  to  receive  casualties  due  to  the 
king,  either  as  sovereign  or  as  feudal  supe- 
rior; with  which  office,  about  a  century  before 
the  Union,  was  united  the  office  of  comptroller, 
whose  duty  it  was  to  levy  the  rente  of  Crowu 
lands,  burgh  rents  and  customs,  and  to  ex- 
amine the  treasurer's  accounts.  By  article 
19  of  the  treaty  of  Union,  it  was  provided, 
that  the  Scotch  Court  of  Exchequer  was  to 
continue  until  a  new  Revenue  Court  should  be 
established  io  Scotland  by  Parliament ;  and, 
by  6  Anne,  c.  26,  the  Court  of  Exchequer 
was  established  on  the  footing  on  which  it 
continued  till  the  recent  changes.  The  judges 
of  the  then  new  Court  were,  by  that  statute, 
declared  to  be  the  Higli  Treasurer  of  Great 
Britain,  with  aChief  Baron  and  four  Barons, 
who  must  have  been  either  serjeants-at-law, 
or  English  barristers,  or  Scotch  advocates  of 
five  years'  standing.  All  barristers  might 
plead  before  this  Court  who  were  entitled  to 
practise  in  the  Courts  of  Westminster  or  in 
the  Court  of  Session ;  and  the  privileges  be- 
longing to  members  of  the  College  of  Justice 
were  communicated  to  the  barons  and  other 
members  of  the  Court,  "  excepting  only  that 
they  might  be  pursued  in  justice  before  the 
Lords  of  Session  for  causes  not  competent  to 
the  Court  of  Exchequer."  This  Court  had, 
under  the  statute  by  which  it  was  established, 
a  private  jurisdiction  as  to  the  duties  of  cus- 
toms, ciciee,  or  other  revenues  appertaining 
to  the  King  or  Prince  of  Scotland  ;  and  as  to 
all  honours  and  estates  which  might  accrue 
to  the  Crown,  in  which  matters  they  were  to 
judge  according  to  the  forms  of  proceeding 
used  in  the  English  Court  of  Exchequer ;  but 
under  the  limitation,  1st,  That  no  debt  due 
to  the  Crown  should  affect  the  Crown  debtor's 
real  estate  in  Scotland,  in  any  other  manner 
than  as  such  estate  might  be  affected  by  the 
law  of  Scotland ;  and,  2diy,  That  the  validity 
of  the  Crown's  title  to  any  honours,  lands,  or 
casualties  in  Scotland,  should  be  tried  as  for- 
merly by  the  Court  of  Session.  The  barons 
were  also  vested  with  the  powers  which  be- 
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longed  to  the  ancient  Scotch  Court  of  Ex- 
chequer, whereby  it  was  tlieir  provioce  to 
pass  the  sccouoU  of  Bheriffs,  and  other  officers 
who  have  the  execution  of  writs  issuing  from, 
or  returnable  to,  the  Court  of  Exchequer,  and 
to  receive  resignations  of  lauds,  and  to  pass 
signatures  of  charters,  tutories,  or  other  gifts 
of  casualties,  &c,  as  the  Scotch  Exchequer 
formerly  did.  But  this  power  in  the  Scotch 
Exchequervas  always  limited;  forwhen  a  sig- 
nature imported  a  conveyance  of  more  than 
was  conferred  by  the  Crown  vassal's  former 
charter,  besides  being  passed  by  the  barons, 
it  must  have  been  subscribed  by  the  King 
himself.  If  such  a  signature  had  passed,  of 
course,  in  Exchequer,  it  would  not  have  been 
effectual  to  the  grantee  qwad  the  new  right. 
Gifts  of  escheat,  and  some  otbor  gifts  of  minor 
importance,  might  pass  in  Exchequer  without 
a  special  warrant ;  hut  remissions  of  crimes 
and  gifts  of  forfeiture  on  conviction  of  high 
treason,  required  the  King's  sign-manual  as 
their  warrant.  And,  in  general,  although 
all  such  signatures,  gifts,  &c., must  have  passed 
in  Exchequer,  it  was  the  Court  of  Session 
only  that  could  competently  judge  of  their 
prefereuce  after  they  were  completed;  Ersk. 
£.  i,  tit.  3,  §  30,  et  teq.  »ee  also  Bank.  B. 
iv,  tit.  11,  and  BeWs  Com.  ii.  41,  and  i.  106, 
&th  edit.,  and  a  work  printed,  but  unpub- 
lished, entitled.  An  Hiitorical  View  of  the 
Forms  and  Powert  of  ike  Court  of  Exchequer  in 
Seotiand,  by  Baron  Sir  John  Clerk,  Bart,  and 
Baron  Scrope,  4to,  1820  ;  Stair,  B-  iv.  tit.  1, 
§  29 ;  More't  Notet,  p.  ccclxx.  By  the  statute 
6  Anne,  c.  26,  §  12,  it  was  declared  compe- 
tent for  parties  affected  by  the  judgments  of 
the  Court  of  Exchequer  in  Scotland,  and  who, 
by  law,  were  entitled  to  "  maintain  a  writ  or 
writs  of  error  thereupon,  to  sue  and  prose- 
cute, out  of  the  Court  of  Chancery  in  Eng- 
land, a  writ  or  writs  of  error  to  be  made  in 
nsual  manner  upon  any  such  judgment  re- 
turnable in  the  Parliament  of  Sreat  Britain ;" 
and,  in  the  prosecution  of  such  writs  of  error, 
the  same  course  was  to  be  followed  which  is 
adopted  insirailar  appeals  from  English  courts. 
Bat  appeals  of  any  kind  from' the  Court  of 
Exchequer  in  Scotland  to  the  House  of  Lords 
were  of  very  rare  occurrence;  and  the  judg- 
ment appealed  from  must  have  beeu  pro- 
nounced in  a  cause  in  which  the  judges  acted 
AS  such,  ex  officio,  and  not  ministerially  as 
commissioners  under  an  act  of  Parliament. 
There  is  no  example  of  an  appeal  from  the 
proceedings  of  the  Barons  in  the  exercise  of 
their  powers  in  receiving  resignations,  pass- 
ing signatures,  making  gifts,  and  the  like. 
See,  on  this  subject.  Form  of  Frocedwe  in  the 
ffoHte  of  Lords  upon  Appeals  from  Scotland, 
pp.  97-100,  8vo,  1821. 
The  Court  of  Exchequer  has  of  late  bees  i 
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made  the  subject  of  various  legislative  enact- 
ments. By  2  Will.  IV.,  c.  54,  it  was  pro- 
vided, that  successors  should  not  be  appointed 
to  such  of  the  barons  aa  should  retire  or  die. 
and  that,  after  the  retirement  or  death  of  the 
last  remaining  baron,  the  duties  of  the  Court 
should  be  discharged  by  a  judge  of  the  Court 
of  Session,  with  an  addition  to  his  salary  of 
not  more  than  L.600.  By  3  Will.  IV.,  c. 
13,  all  the  powers  and  duties  of  the  Court  of 
Exchequer  bearing  in  any  way  upon  the  di- 
rection of  the  revenue,  are  transferred  to  tha 
Coramitsioners  of  the  Treasury  ;  and  the  said 
Commissioners  are  authorised  to  regulate  the 
powers  and  duties  of  the  offices  of  King's  Re- 
membrancer, &c.,  and  to  call  upon  the  Barons 
of  Exchequer  to  execute  conveyances  of  pro- 
perty vested  in  them  by  the  recited  acts  r»- 
lative  to  the  Court  of  Exchequer.  The  legal 
jurisdiction  of  the  Court  of  Exchequer  is  ex- 
cepted from  the  operation  of  the  act,  and  it 
is  declared,  that  all  debts,  duties,  revennea, 
6neB,  penalties,  and  forfeitures,  shall  continue 
to  be  sued  for  as  heretofore.  By  4  Will.  IV., 
c.  16,  the  otHce  of  Recorder  of  the  Great  Etotl, 
or  Clerk  of  the  Pipe,  was  abolished.-  See 
Clerk  of  «e  Pipe.  By  5  and  fi  Will.  IV.,  c, 
46,  continued  by  6  and  7  Will.  IV.,  c  73, 
and  made  perpetual  by  1  Vict,  c.  65,  provi- 
sions were  made  for  the  Lord  Ordinuy  on 
the  Bills  performing  the  duties  during  the 
last  remaining  baron's  indisposition,  or  during 
the  indisposition  of  the  judge  of  session,  who, 
upon  his  death,  should  be  appointed  to  the 
office.  The  Lord  Ordinary  on  the  Bills  having 
continued  to  perform  these  duties  after  the 
death  of  the  last  remaining  baron,  and  pre- 
vious to  the  appointment  by  his  late  Majesty, 
of  one  of  the  judges  to  perform  the  duties,  hia 
acts  are,  by  1  Vict.,  c.  65,  declared  valid ; 
and  it  is  proviiled  for  the  future,  that  it  shall 
be  competent  to  the  Lord  Ordinary  on  the 
'"lls,Blterthedeathofthejudge  so  appointed, 

of  any  judge  to  be  thereafter  appointed, 
and  previous  to  the  appointment  of  his  suo- 
cessor,  to  perform  the  duties  in  like  manner 
as  during  the  indisposition  or  unavoidable 
absence  of  the  judge  so  appointed.  The  same 
act  vests  in  the  Treasury  the  rights  of  the 
Court  of  Exchequer  relatively  to  appoint- 
ments or  offices  in  the  said  Court,  and  makes 
perpetual  the  above-recited  act  5  and  6  WilL 
IV.,  c.  46. 

The  Court  of  Exchequer  is  now  merged  io 
the  Court  of  Session  by  the  act  19  and  20 
Viet.,  c  56  (1856).  By  that  act  one  of  the 
Lords  Ordinary  is  appointed  Lord  Ordinarj 
in  Exchequer  causes,  and  the  procedure  is 
such  causes  is  regulated. 

[Chegner,  Court  of,  in  England.  The 
English  Lourt  of  Exchequer  is  a  aupreoM 
Court  of  record,  but  the  lowest  in  rank  of  th* 
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four  courts  which  sit  ia  Westmiiister  Hall, 
rii., — the  Court  of  Chancery,  the  Court  of 
Queen's  Bench,  the  Court  of  Common  Pleas, 
tad  the  Court  of  Excbeqner.  This  court  is 
said  to  derive  its  Dame  from  the  chequered 
cloth,  resembling  a  chess-board,  which  covers 
the  table  of  the  court,  and  on  which  cloth, 
when  certain  of  the  accounts  are  made  up, 
the  sums  are  marked  and  scored  with  counters. 
The  Judges  of  the  Court  of  Exchequer  are 
the  Chief  Baron,  and  four  puitnt  Barons. 
The  court  consists  of  two  divisions,  the  Receipt 
of  the  Exchequer,  which  manages  the  royal 
reteune,  and  ttie  Court  or  judicial  part  of  it. 
It  was  formerly  subdivided  into  a  Court  of 
Bquity  and  a  Court  of  Commoa  Law,  but  by 
5  Vict.,  c.  5,  its  equity  jurisdiction  was  trans- 
ferred to  the  Court  of  Chancery. 

Ezisheqner  Bills ;  form  the  principal  part 
of  the  nufanded  public  debt  of  Great  Britain. 
Those  bills,  which  were  first  issued  in  the 
reign  of  William  III.,  are  issued,  under  au- 
thority of  Parliament,  for  Bums  varying  from 
li-IOOO  to  L.IOO.  They  bear  interest,  and 
may  be  transferred  from  hand  to  hand  with- 
ODtaoy  formal  transfer;  and  the  holders  may 
also  receive  their  amount  periodically  from 
Government,  at  par,  with  the  interest  due  on 
them,  with  an  option  to  exchange  them  for 
new  bills,  to  which  the  same  advantages  are 
extended.  The  interest  borne  by  Exchequer 
bills  has  fluctuated  since  they  were  first  issued. 
Originally  the  interest  seems  to  have  been 
5d.per  L.IOO  per  diem,  or  L.7,  I2s.  li.  per 
annum;  latterly  it  has  varied  from  2id.  to 
2d.,  and  even  lolid.per  L.IOO  jwriiiem,  being 
about,  or  a  fraction  under,  L.3  per  annum. 
Tomlijta,  h.  t. 

EKche^iter  Honus^.  Execution  was 
awarded  on  the  decrees  or  judgments  of  the 
Scotch  Court  of  Exchequer  relating  to  tlie 
customs  or  excise,  or  other  revenue  matters 
falling  under  its  cognizance,  according  to  the 
forms  used  in  the  English  Court  of  Exche- 
quer. But  the  diligences  of  homing  and  cap- 
tion, aCTeeably  to  the  former  law  and  prac- 
tice of  Scotland,  may  still  be  resorted  to  under 
authority  of  the  Court  of  Exchequer,  for  en- 
forcing payment  of  the  land-tax  for  feu- 
datjes  specified  in  the  reddendo  of  Crown 
charters,  or  the  like.  Such  diligences  aro 
subscribed  by  a  writer  to  the  Signet,  and  pass 
the  Signet  in  the  nsual  form.  The  horning 
is  obtained  upon  a  bill  presented  in  Exche- 
quer, which  is  the  warrant  for  signetiog  the 
letters.  These  letters  hear  in  the  end,  "  Ex 
Deliberations  Baronum  Scaeearii.  "  By  43  Geo. 
III.,  c  150,  S  44,  diligence  by  homing  may 
issue  from  Exchequer  against  collectors  of 
revenue  in  certain  circumstances;  and,  gene- 
rally, it  may  be  observed,  that  the  writ  of 
extent  contains  a  capias  on  which  horning 
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may  be  issued,  and  caption  may  follow." 
Under  the  act  19  and  20  Vict.,  c.  56,  consti- 
tuting the  Court  of  Session  the  Court  of  Ex- 
chequer, and  regulating  the  procedure  in 
Exchequer  causes,  Exchequer  decrees  are  put 
in  execution  by  the  sherifis ;  tec.  29,  et  *eq. 
See  Juridical  Slj/tcs  of  Signet  Letieri,  vol,  iii. 
p.  733,  2d  edit. ;  Bell's  Com.  ii.  604, 5th  edit. ; 
Belfs  Princ.  §  1343;  Ilhst.  ib. 

Excise ;  is  an  inland  duty  levied  under 
authority  of  Parliament,  and  paid  sometimes 
on  the  consumption  of  the  commodity,  and 
frequently  npon  the  retail  sale.  Excise  is 
now  extended  to  a  great  variety  of  articles, 
such  as  spirits,  cider,  perry,  malt  liquors 
brewed  for  sale,  malt,  bops,  tea,  coffee,  to- 
bacco, paper,  licences  to  auctioneers,  spirit- 
dealers,  &c.  Indeed  tbb  imposition  exteuds 
to  BO  many  commodities,  that  it  may  be  cor- 
rectly denominated  general  in  its  applica- 
tion ;  and,  by  the  articles  of  Union  (6,  7,  8, 
and  18),  the  law,  with  regard  to  excise  and 
customs,  was  made  the  same  in  England  and 
Scotland,  The  duties  thus  collected  compose 
an  important  branch  of  the  revenue  of  the 
kingdom.  Their  collection  is  managed  undor 
a  system  which  has  been  the  subject  of  innu- 
merable legislative  enactments,  the  great  ob- 
ject of  which,  generally  speaking,  ia  to  secure 
economy  in  the  collection  of  this  branch  of 
the  revenue,  and  to  prevent  frauds  and  eva- 
sions on  the  part  of  those  from  whom  the 
duties  are  exigible.  Frauds  against  the  ex- 
cise laws  are,  under  the  special  statutes  im- 
posing the  duties,  as  well  as  under  the  general 
consolidating  statutes,  cognisable  by  justices 
of  the  peace  ;  and  the  Supreme  Court  in  re- 
venue matters  in  Scotland  was  formerly  the 
Court  of  Exchequer,  but  its  powers  in  this 
respect  are  now  transferred  to  the  Commis- 
sioners of  the  Treasury.  See  Extkeqtter. 
The  ofiiccrs  engaged  in  the  collection  of 
these  duties  are  Commissioners,  who  have 
a  general  board  at  London.  The  Commis- 
sioners have  under  them  colloctors,  comp- 
trollers, snpervisors,  and  gaugers,  and  the 
other  necessary  officers  for  the  prevention 
of  frauds  on  the  part  of  those  by  whom  the 
duties  are  payable,  as  well  as  of  those  by 
whom  the  duties  are  collected ;  and  the  sys- 
tem of  superintendence  and  supervision  is  so 
vigilant,  and  the  cheques  and  correctives  of 
inaccuracy,  fraud,  or  negligence,  are  so  well 
arranged,  that  the  strictest  discipline  is  pre- 
served from  the  one  extreme  to  tlie  other  of 
this  great  establishment.  The  collections  are 
managed  in  such  a  manner,  that  the  prooecils 
of  the  difibrent  duties  are  transmitted  to  Go- 
vernment at  very  short  intervals  after  their 
collection.  Excise  was  first  imposed  by  the 
rebellious  Parliament  of  1643.  See  the  va- 
rious statutes  connected  with  this  subject, 


SS4 


EXC 


digested  and  abridged  in  Btiie'i  AbridgmMl 
of  the  Excite  Lawt,  See  at«a  Taifi  Jvitict 
^  Peact,  wee  Excite  and  Custemt ;  BeU't  Com. 
vol.  ii.  pp.  21  and  61 ;  Btair't  Juitiee  tf  Peace, 
ft.  I. 

ExolnsiTe  Frivilege.  This  term  is  n&ed 
in  a  limited  acceptation  to  signify  the  rights 
and  franchiBM  of  the  nature  of  monopolies, 
fonneriy  enjoyed  by  the  incorporated  trades 
of  a  royal  burgh;  in  virtue  of  which  the 
craRsmon  or  members  of  those  incorporations 
were  entitled  to  prevent  unfreemen,  or  trades- 
men not  members  of  the  incorporation,  from 
exercising  the  same  trade  within  the  limits 
of  the  burgh.  Strictly  speaking,  all  corpo- 
rations fotmed  without  an  act  of  Parliament, 
or  the  Sovereign's  patent,  are  unlawful ;  and 
it  has  been  repeatedly  held  that  voluntary 
associations  of  tradesmen  have  no  persona 
tlandiin jadicio io  enforce  regulations  made 
by  themselves.  But  it  was  maintained, 
that  the  magistrates  of  a  royal  burgh  neces- 
sarily possess  an  inherent  and  implied  power 
of  creating,  by  leai  0/  eauM,  subordinate  in- 
corporations of  the  different  trades  within 
buTghi  and  thus  conferring  exclusive  privi- 
leges. Lord  Kames,  on  tbe  contrary,  beld 
that  it  was  ultra  vires  of  the  magistrates  to 
erect  corporations ;  and  he  shows  that,  in  one 
instance,  where  the  town  of  Bdinbnrgh  at- 
tempted to  erect  acorporation,  it  was  thought 
necessary  to  get  the  act  of  council  confirmed 
by  the  Sovereign,  and  ratified  in  tbe  Scotch 
Parliament.  It  has  been  decided,  however, 
that  mere  prescription,  without  the  posses- 
sion of  a  charter,  or  even  of  a  seal  of  cause, 
was  suOlcient  to  confer  the  exclusive  privileges 
of  an  incorporated  trade ;  the  presumption 
being,  that  the  particular  trade  had  origi- 
nally possessed  a  seal  of  cause  or  charter ; 
Shirvt'ng,  19th  Jan.  1803,  Fae.  Coll.  Mot.  p. 
10921.  See  also  Kamet'  EluciJationg,  art.  7. 
By  0  and  10  Vict,  c.  17  (1846)  the  exclusive 
privileges  of  tr.idcs  in  burghs  are  abolished. 
As  to  the  exclusive  privilege  granted  to 
authors,  see  Lilerary  Properli/.     Engraving. 

Exoommanioatios ;  ecclesiastical  censure, 
whereby  tbe  person  against  whom  it  was  di- 
rected was  excluded  from  the  communion  of 
the  church.  By  the  ancient  law  of  Scotland, 
excommunicated  persons  could  not  enjoy  feu- 
dal rights,  and  were  disqualified  for  holding, 
either  directly  or  indirectly,  the  lands  which 
they  had  formerly  possessed,  and  were  be- 
sides subjected  to  punishment  in  their  per- 
sons. See  sundry  statutes  imposing  those  and 
similar  penalties,  abridged  in  Kamet'  Stat. 
Law,  h.  t.  But  by  1690,  c.  28,  and  10  Anne, 
e.  7,  all  civil  pains  or  penalties  consequent  on 
exramraunication  are  removed;  and  the  sta- 
tute 10  Anne  farther  prohibitsany  civil  judge 
to  lend  his  aid  for  obliging  any  one  to  appear 


a  chnrch  eoart  when  summoned  in  a  pro- 
cess for  excommuDieation  ;  or  for  compelling  tbe 
excommnnieated  person  to  obey  such  sentenee 
when  pronounced.  The  lesser  excommunica- 
tion, or  suspension  from  the  privileges  of  tbe 
church.which  is  directed  against  persons  under 
BCAndal,  is  the  highest  censure  which  iirk- 
sessions  usually  inflict.  The  greater  excom- 
munication requires  the  sanction  of  the  pres- 
bytery.  Neither  has  any  civil  effects,  sod 
the  presbytery  on  being  satisfied  of  repent- 
ance, will  relieve  the  pereonsof  the  sentence; 
Ertlc  B.  iu  tit.  3,  5  16  ;  Bnme,  voL  i.  p. 
565  ;  SwinUm't  Abridff.  h.  U;  HuUh.  Jtatiee  ef 
Peace,  vol.  i.  p.  88,  rf  «}.,  2d  edit.;  £«i'i 
Leet.i.S0,2iB;-EiU-tChtiTekPrae.2\.  See 
Cvrsinff,  Lettert  0/,     Detertion.    Dnoree. 

Exoiilpatioii,  Lettert  of ;  are  a  warrant 
granted  at  the  suit  of  the  panel  or  defender 
in  a  criminal  prosecution,  for  citing  and  com- 
pelling the  attendance  of  witnesses  in  proof 
either  of  his  defence  against  the  libel,  or  of 
his  objections  against  any  of  the  jury  or  wit- 
nesses, or  in  support  of  whatever  else  may 
tend  to  his  exculpation.  These  letters  are 
issued  as  a  matter  of  course  on  application  at 
the  Justiciary  Office,  or,  in  the  cose  of  Sheriff 
Court  libels,  to  the  Clerk  of  Court ;  but  as  a 
condition  of  receiving  the  benefit  of  letlersof 
exculpation,  it  is  incumbent  on  the  panel 
(although  in  practice  this  is  not  always  at- 
tended to),  to  serve  a  copy  of  the  letters,  and 
a  list  of  the  witnesses,  on  the  prosecutor; 
1672,  c  16.  If  there  are  any  special  de- 
fences, a  written  statement  of  these,  along 
with  all  articles  to  be  founded  on,  and  the  list 
of  witnesses,  must  be  lodged  in  the  hands  of 
the  Clerk  of  Court  the  day  before  the  triJ ; 
20  Geo.  II.,  c.  43,  5  41 ;  Act  of  Adj.,  Mar.  17, 
1827,  §§  13,  14  (2  -^(won,  p.  42) ;  Satfer;  1 
Brovn's  B.  441.  As  to  proof  in  eiculpati<», 
see  Aiiton't  Prae.  615,  et  ieq.,  and  on  thesab- 
ject  of  this  article  generally,  see  Stair,  B.  iv. 
tit.  14,  §  17  ;  nume,  ii.  383  ;  EtA.  B.  ir.  tit 
4,  S  90  ;  Dickton  on  Ev.  943  ;  1  dad  2  Vtct, 
c.  119,  5  24. 

Executed  and  Ezeontory ;  in  English  law, 
are  terms  expressive  of  the  different  stages 
in  a  contract.  A  thing  is  executory  with  re- 
gard to  which  a  contract  existe,  binding  oa 
tbe  possessor  to  transfer  it  to  some  one  else: 
a  thing  is  eseculed,  when  the  property  ia  al- 
ready transferred.  Thus,  an  executory  eslais 
is  one  created  by  deed  or  fine,  but  which  must 
afterwards  be  eiecufai  by  entry,  livery,  writ, 
&c.  In  the  question  of  condiciio  indebiii,  thii 
distinction  is  of  importance.  When  the  pay- 
ment has  been  only  executory,^!.*,,  when  ths 
granter  has  only  bound  himself  to  deliver  a 
certain  thing, — he  may  be  freed  from  his  obli- 
gation, by  proving  that  he  was  under  an  error 
in  law,  with  regard  to  the  consideration  of  it ; 
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but  when  the  payment  has  been  ezecnted, 
error  in  law  is  no  grouod  for  repetition. 
Tomlin^  Diet.  h.  t. 

Ezwation,  by  a  Metsmger-ci-Amu  or  other 
Ofieer  of  the  Law.  An  execution  is  an  attes- 
tation, noder  tbe  hand  of  the  raeasenger  oi 
other  officer,  that  he  has  given  the  citation, 
or  executed  the  diligence,  in  terms  of  his 
warrant  for  so  doing.  Bzecntions  must  be 
■ohwribed  hj  the  eiecutors  and  witnesses, 
otherwise  the;  are  nnll ;  and  where  the  eie- 
cutiim  consists  of  more  p^es  than  one,  each 
page,  or  at  least  each  leaf,  ought  to  be  signed 
b;  the  executor  andwitDeues;  although  an 
accidental  omisBion  to  sign  «  page  may  not 
be  fatal.  The  witnesaes  cannot  validly  sub- 
scribe by  initials ;  and  they,  as  well  as  the 
officer,  mnst  subscribe  each  page,  or  at  least 
each  leaf;  for  they  are  witnesses  to  the  fact 
attested,  not  to  the  subscription  of  the  officer, 
whom,  therefore,  it  is  not  necessary  that  they 
should  see  subscribe.  And,  correctly,  the  exe- 
CQtion  ought  to  bear  that  the  witnesses  were 
witnesses  to  the  premises,  or,  at  least,  the  fact 
that  they  were  witnesses  must  follow  by  direct 
implication  from  what  is  stated  in  the  execu- 
tion. In  executions  of  inhibitions,  interdic- 
tions, horoings  and  arrestments,  the  witnesses, 
besides  subscribing,  must  be  designed  ;  1631, 
c.  5.  In  other  executions,  their  designation 
is  not  required,  although  their  subscription 
ii ;  1666,  c.  4.  But  it  is  usual  and  proper 
to  design  the  witnesses  in  all  executions.  No 
witness  ought  to  be  taken  who  might  not  com- 
petently be  a  witness  to  the  subscription  of  a 
private  deed.  Executions  ought  to  oientjon 
the  letters  which  are  their  warrant ;  and  exe- 
cutions of  summonses  must  also  expressly  name 
and  design  the  pursuers  and  defenders,  other- 
wise they  will  not  be  sustained  ;  1672,  c.  6, 
and  A.  a.,  8iA  July  1831.  Where,  however 
the  eiecntion  is  indorsed  upon  the  summons, 
and  not  written  on  a  separate  sheet  from  that 
on  which  the  summons  is  written,  a  reference 
to  the  parties,  as  within  named  and  desired, 
appears  to  be  sufficient.  But  even  in  that 
cue,  the  safer  practice  is  to  mention  the 
names.  See,  on  this  subject,  Dunbar,  20th 
Feb.  1755,  Jfor.  3746;  Watt,  10th  Feb.  1827, 
5  S.  *  J?.  334 ;  Stemart,  12th  Jan.  1831, 9  S. 

*  D.  260  ;  Creightoni,  1 6th  Nov.  18o2,  11  S. 

*  ft  30  ;  Cdlier,  3d  June  1834,  12  S.  tfc  D. 
674 ;  Globe  Insurance  Co.,  Dec.  10,  1842, 5  D. 
2d4.  It  is  not  indlspensible  to  design  the 
parties  in  executions  of  diligence ;  the  rule 
being  limited  to  the  case  of  summonses.  In 
the  execution,  the  messenger  or  other  officer 
must  detail  what  he  did,  in  order  that  it  may 
appear  that  he  proceeded  lawfully,-  aud  it 
seems  to  be  uow  settled,  that  it  the  execution 
should  omit  to  state  any  essentinl  step  which 
was  actually  taken,  that  omission  cannot  be 
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competently  supplied  by  the  parole  evidence 
of  the  witnesses  who  were  present  and  saw  it 
performed. 

In  addition  to  the  requisites  above  men- 
tioned, certain  executions,  with  their  war- 
rants, must  be  registered,  under  the  sanction 
of  nullity.  Thus  homiugs,  with  the  execu- 
tions of  charge  and  of  denunciation,  must  be 
registered  within  fifteen  days  after  denuncia- 
tion, otherwise  a  caption  cannot  bo  obtained ; 
1579,  c.  75.  (See  Penuneiation.)  In  like 
manner,  inhibitions  and  interdictions,  with 
tbe  executions  of  their  publication,  must  be 
registered  within  forty  days  after  publication, 
under  sanction  of  nullity;  1581,  c.  11£*.  (See 
Inhibition.  Interdiction.)  So  also,  executions 
of  summonses  to  interrupt  prescription  of  i-eal 
rights  must,  with  their  executious,  be  regis* 
tered  within  sixty  days  after  tbe  date  of  the 
execution  and  instrument  of  interruption, 
otherwise  they  are  ineffectual  against  sin- 
gular successors;  1696,  c.  19.  Blank  exe- 
cutions,— i. «.,  executions  which  persons,  rely- 
ing on  tbe  faith  of  the  executor,  are  prevailed 
on  to  sign,  as  witnesses  along  with  him,  blank 
orunfiUedup, — are  declared  to  be  voidand  null 
to  all  intents  and  purposes;  and  the  lieges 
are  prohibited  to  fill  up  such  blank  execu- 
tions. The  penally  to  the  executor  is  depri- 
vation and  perpetual  incapacity  to  hold  the 
office  of  a  messenger ;  and  to  the  witnesses, 
infamy  ;  A.  S.  28lh  June  1704. 

Two  witnesses  were  formerly  required  to 
executions,  but  one  is  now  sufficient,  except 
In  cases  of  poinding,  in  which  cases  two  wit- 
nesses are  still  necessary  ;  1  d^  2  Vicl.,c.  114, 
§  32  ;  9  (t  10  Vict.,  c  67,  5  1 ;  1  *  2  Viet., 
c.  119,  §  23.  By  the  statute  1592,  c.  141, 
it  is  enacted,  that  "  all  copies  of  summounds 
aud  letters,  quhilkis  sail  be  delivered  to  ony 
party,  be  subscrivcd  be  the  officiar  executor 
thereof."  It  is  to  be  observed,  however,  that 
the  word  gutnmom,  as  here  used,  is  held  to 
signify  merely  the  citation,  and  that  it  is  suf- 
ficient that  the  citation  has  been  subscribed ; 
Iiatt  V.  Robertson,  25th  January  1840,  2  D. 
476.  It  is  not  requisite  that  the  citation  be 
signed  by  the  witness ;  Bealtie  v.  Lee,  14th 
Feb.  1823,  2  Sh.  220  (N.  E.  194);  Shanes 
Prac.  249.  By  1C03,  c.  12,  it  is  enacted, 
only  under  the  sanction  of  deprivation 
and  tinsel  of  office  to  the  messenger,  that 
"  all  copies  of  summons,  charges,  inhibitions, 
arrestments, or  other  letters  whatsoever,  given 
to  the  party,  shall  bear  at  length,  and  not  in 
figures,  the  day  and  date  of  the  delivery 
thereof,  as  also  the  names  and  designations  of 
the  witnesses  in  such  sort  as  the  execution 
and  indorsation  did  and  doth  bear  the  same." 
According  to  Stair  (iv.  38,  §  12),  the  word 
indorsation  is  merely  another  name  for  execu- 
tion.   As  to  the  executions  of  citations  and  of 
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charges.  Bee  the  articles  Charge.CttaUon,  Edktal 
Citation,  Execution  of  Sentencct  and  Deereeg. 

There  are  numerous  recent  illustratious  of 
the  accuracy  and  punctuality  required  iu  tlie 
eiecutioQS,  especially  of  diligence.  See  the 
cam  of  Glen,Kov,  19, 1841, 4  i).  36;  Craig, 
Nov.  23,  1841,  4  Z>.  54  ;  CUism,  Feb.  16, 
1842,  4  D.  743  ;  ScoU,  June  27,  1844,  6  D. 
1221,  App.  5  Bell,  126;  Bitrleigh,  July  20, 
1848,  10  D.  1517;  Hanna,  March  2,  1849, 
11  D.  941 ;  HendfTBon,  Peh.  28,  1852,  24 
J«r.  285,  1  Stuart  527. 

Much  information  as  to  the  solemnities  re- 
quisite in  the  executionsof  warrants  of  impri- 
sonment is  to  be  found  in  the  report  of  the 
ease  of  Seoli,  January  18,  1855,  17  D.  292. 

Where  aa  execution  is  ex/acie  regular  and 
complete,  it  cannot  be  contradicted  by  way 
of  exception,  or  set  aside  by  the  production 
of  the  copy  citation  or  charge  ;  and  objections 
inferrinj;  faisobood  in  the  writ,  are  not  en- 
tertained except  in  an  action  of  reduction 
improbation  ;  Barbour,  22d  June  1838,  16 
Sh.  1184;  Bat/our,  2d  February  1839,  1  D. 
458.  Amended  executions  hare,  in  certain 
circumstances,  been  sustained ;  as  where  an 
execution  bore  that  a  citation  had  been  giren 
on  the  25th  March,  instead  of  on  the  26th  ; 
and  it  appears  to  have  been  held  that  this 
was  competent,  although  the  amended  execu- 
tion was  not  lodged  until  after  the  summons 
had  been  called  in  court,  and  objection  had 
been  taken  to  the  execution  ;  Henderson,  23d 
Mav  1848, 10  D.  1035.  But  see  also  AUan, 
26th  Ma;  1848,  ib.  1060.  The  form  of  exe- 
cutions of  charge  is  provided  for  by  1  and  2 
Vict.,  c.  114,  Bched.  2;  andthatofaummonses 
by  A.  S.,  8th  July  1831,  §  1,  sched.  5.  The 
fact  of  execution  is  to  be  distinguished  tram 
the  officer's  attestation  or  writ,  called  an  exe- 
cution ;  but  that  writ  is  the  only  competent 
evidence  of  the  fact  of  execution.  See  Stair, 
iv.  SS,  §  12  ;  and  Jentfewon,  23d  May  1848, 
id  *u/i.  Warrants  must  bo  executed  by  a 
proper  and  cum  pete  nt  ofiicer.  All  writs 
issued  in  the  name  of  the  Sovereign  may  be 
executed  by  messengers-at-arms,  and,  in  civil 
matters,  by  them  only.  As  to  criminal  war- 
rants, see  KjKution  of  the  Libel.  Signet  let- 
ters can  only  be  executed  by  messengers ;  but 
in  special  circumstances,  as  where  there  hap- 
pened to  be  no  messenger  within  reach  of  the 
place  where  the  service  was  to  be  made,  spe- 
cial authority  has  been  granted  by  the  Court 
of  Sesaion  to  sherilf-offlcers  to  execute  its 
warrants:  Cooper,  1854,  16  i>.  1104.  It  is 
suflicient,  however,  that  the  person  intrusted 
with  the  execution  of  a  writ  shall  have  been 
at  the  time  habit  and  repute  qualified  ;  Enk. 
i.  4,  5  33  ;  and  iv.  2,  §  6 ;  Stair,  iv.  42,  §  12. 
But  afUr  public  intimation  in  the  newspapers 
of  a  messenger's  deprivation,  all  executions 
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by  him  are  null.  Executions  must  proceed 
on  competent  authority,  and  must  be  cooform 
to  their  warrants.  As  a  general  rule,  war- 
rants are  only  authoritative  within  the  juris- 
diction of  the  court  from  which  they  are 
issued  ;  but  by  recent  statutes  provision  is 
made  for  the  execution  of  sherifis'  warrants, 
extra  territorium ;  1  and  2  Vid.,  c.  114  ;  and 
1  aad  2  Vict.,  c.  119. 

See,  on  (he  subject  of  this  article  generally. 
Darling  on  Messengers;  Gillespie  on  Sheriff 
O^eert ;  Meniies'  Leetares,  p.  285,  et  teq.  ; 
Dickson  on  Evidence,  p.  609;  Ersk.  B.  iii. 
tit.  2,  §  17  ;  Stair,  h.  iil.  tit.  3,  §  2,  el  seq.  ; 
B.  iv.  tit.  38 ;  Knmes'  Equity,  280-9,  389 ; 
Ros^s  Lccl.  i.  300,  478;  ii.  5S4;  Jurid.  S^les, 
iii.  5,  381-971  ;  Kames'  Stat.  Laio  AMd^. 
h.  t. ;  Tail  on  Evidence,  4  ;  Shand's  Prae.  228  ; 
M-Glashan's  SherifFrac.l&J  -358 ;  Alexander't 
Abridg.  of  A.  S.  45,  49,  54.  See  also  this 
Dictionary,  voce  Evidence,  supra ;  also  Citation. 
Chari/e  on  Letters  of  Homing.  BdieUd  Citation. 
Domicile.  As  to  tbu  execution  of  deeds,  sea 
Deeds.     Writ.     Testim  Clause. 

Execution  of  the  LibeL  Under  the  arti- 
ticles  Criminal  Proseeutioa  and  Edictdl  CiUUion, 
some  account  will  be  found  of  the  mode  of 
serving  the  indictment,  or  the  criminal  let- 
ten  on  the  accused.  Under  the  present 
article,  therefore,  it  is  only  necessary  to  ob- 
serve, that  the  messenger  or  macer,  by  whom 
the  lihel  has  been  served,  must  verify  the 
fact  by  a  written  execution  ander  his  own 
hand,  and  the  hands  of  witnesses  specially 
designed  (1587,  c.  85),  in  whose  presence  the 
service  must  have  been  made.  In  the  ordi- 
nary case,  and  unless  where,  from  there  being 
two  indictments  against  the  same  person,  or 
otherwise,  there  be  room  for  ambiguity,  it 
will  be  sufficient  that  the  execution  meution 
the  dat«  of  the  libel,  and  the  names  of  th« 
prosecutor  and  panel,  without  taking  Dotic« 
of  the  crime  laid  to  his  charge.  The  manner 
of  citing  panels,  when  within  Scotland,  is 
regulated  chiefly  by  the  statutes  1555,  c.  33, 
15tf7,  c.  85,  and  1672,  c  16 ;  and,  in  connec- 
tion with  that  subject,  it  may  here  be  ob- 
served, that  it  has  been  the  practice  of  lat« 
years  for  the  messenger  or  macer  who  exe- 
cutes the  libel,  to  number  at  the  top,  in  his 
own  hand,  and  to  sign  at  the  bottom,  every 
page  of  the  copy  left  for  the  panel ;  Hume, 
ii.  236-254.  An  execution  mnst  also  be  re- 
turned, by  the  officer  who  has  cited  the  wit- 
nesses, attesting  that  he  has  done  so ;  and  the 
same  form  is  required  to  prove  the  citatioQ  of 
the  jurymen  ;  which,  however,  is,  by  uniform 
custom,  valid  without  witnesses,  and  under 
the  hand  of  the  officer  alone ;  Hume,  ii.  30O  ; 
BelPs  Notes,  222  ;  and  1  and  2  Viet.,  &  119, 

P;  24-6  ;  16  and  17  Vict.,  c.  80,  §  33 ;  AUmt'm 
rac.  310-39. 
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B;  11  and  12  Vict.,  e.  79,  all  wriU  adiI 
warraaU,  inclndiog  indictm«Dts  and  crimiual 
letters,  may  be  served  or  executed  bj  sheriff- 
officers  of  the  cunntj  within  which  such  eze- 
cntioD  ia  to  be  made.  See  on  the  subject  or 
this  arUcle,  the  articles  dilation.     DieeUing- 

^uBcntionofSentenOMandDeoreM,  The 
esecutiTd  power  of  the  State  ia  vested  in  the 
Sovereign  ;  and,  bj  the  law  of  Scotland,  all 
execQtioD  of  decrees  and  senteoces,  whether 
eifil  or  criminal,  proceeds  either  directly  in 
the  name  of  the  Sovereign,  in  virtue  of  let- 
ters or  writs  of  execution,  under  the  Royal 
Signet,  or  on  the  authority  of  jut^es  or 
magistrates,  to  whom  a  certain  portion  of 
executive  power  is  delected  by  the  Sovereign. 
Inferior  judges  are  vested  not  only  with 
jurisdiction  to  a  limited  extent,  but  with 
power  so  far  to  execute  tlieir  own  sentences ; 
Hubject,  generally  Epeakiug,  to  appeal  to  the 
Supreme  Coarts.  But  the  chief  executoriait 
(ac  they  are  termed  by  our  institutional 
writers),  or  the  means  of  obtaining  civil 
execution  against  the  person  or  estate  of  the 
debtor,  are  letters  or  wriU  in  the  Sovereign's 
name,  passing  under  the  Signet  for  Scotlaad. 
Pergonal  diligence,  or  execution  in  civil 
causes,  was  formerly  warranted  almost  exclu- 
sively by  letters  of  horning  and  caption ;  the 
act  of  warding  of  magistrates  of  royal  burghs, 
and  the  statutory  p<iwer  of  jastices  of  the 
peace,underthe  Small  Debt  Acts,  to  authorise 
imprisonment,  being  the  only  excoplions;  and 
civil  execution  against  heritable  or  moveable 
property,  was,  as  it  still  is,  warranted  by  the 
diligences  of  poinding,  arrestment,  confirma- 
tion as  executor  creditor,  and  adjudication. 
The  nature  of  those  several  diligences  is  ex- 
plained under  separate  articles. 

By  the  Personal  Diligence  Act,  1  and  2 
Vict.,  c.  114,  improvements  hare  been  made 
in  the  form  of  diligence  against  the  persons 
of  debtors,  and  the  law  as  to  arrestment  and 
poinding  has  been  amended.  Under  that 
act,  all  extracts  of  decrees, "  on  which  execu- 
tion may  competently  proceed,"  now  coataiu 
warrants  to  charge,  under  the  pain  of  poind- 
ing and  imprisonment,  and  to  arrest  and 
poiad.  Upon  the  extract,  it  is  made  lawful 
to  arrest,  and  to  charge  the  debtor  or  obli- 
g&nt  to  pay  or  perform,  within  the  days  of 
charge.  Upon  the  expiration  of  the  days 
of  charge  without  payment  or  performance, 
poinding  may  follow ;  and  the  execution  of 
charge  being  registered  within  year  and 
day,  such  registration  hag.  the  same  effect  as 
if  the  debtor  or  obligaut  had  been  dwounced 
rebel  in  virtue  of  letters  of  horning.  There- 
npoD,  a  certificate  of  registration  being  writ^ 
ten  upon  the  extract  and  execution  (if  it  be 
apart),  application  may  be  made  for  warrant 
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toimprison,and,"ifthere  be  no  lawful  cause 
to  the  contrary,"  the  Bill  Chamber  Clerk,  or, 
in  cases  of  sheriff-court  decrees,  the  Sheriff 
Clerk,  "  shall  write  on  the  exti-act  this  deli- 
verance "  Fiat  nt  pelitui;  "  and  shall  date  and 
subscribe  the  same."  The  extract  and  deli- 
verance are  then  a  warrant  to  imprison. 
Reference  is  made  to  the  Act  for  the  forms, 
and  fur  the  particular  procedure  in  the  case 
of  decrees  of  the  Supreme  Court,  and  of  the 
Sheriff  Courts  respectively.  The  provisions 
of  the  Act  apply  to  decrees  of  the  Court  of 
Teiods  and  Court  of  Justiciary,  as  well  as  of 
the  Court  of  Session  ;  but  the  provisions  for 
carrying  a  charge  into  execution  6y  impriwit- 
ment  do  not  apply  to  the  case  of  decrees  which 
are  not  in  use  to  be  enforced  by  caption  and 
imprisonment,  as, — (1.)  Decrees  of  remov- 
ing, which  are  enforced  by  letters  of  ejec- 
tion ;  (2.)  Decrees  of  adherence,  which  are 
enforced  by  decree  of  divorce ;  (3.)  Decrees 
against  superiors  to  enter  vassals  and  decla- 
rators of  tinsel  of  superiority,  on  which  no 
farther  execution  is  competent  beyond  hom- 
ing and  execution  thereof  j  aud  on  the  expiry 
of  the  recorded  charge,  the  vassals  complete 
their  rights  in  another  way  than  by  captiou. 
The  hornings  in  all  these  coses  grant  warrant 
to  charge  "  under  pain  of  rebellion  aud  put- 
ting to  the  burn,"  and  not  under  the  pain 
specified  io  the  Personal  Diligence  Act.  It 
may  be  observed,  geuerally,  that  the  Per- 
sonal Diligence  Act  provides  only  for  that 
description  of  diligence  which  cau  be  com- 
pleted by  incarceratioii.  Diligence  executed 
under  the  provisions  of  this  act  has  the  same 
effect  as  if  it  bod  been  executed  by  virtue  of 
lettersof  horning  or  of  caption,  or  )ts  if  arrest- 
ments aud  poiudlogs  hod  been  executed  under 
the  forms  theretofore  in  use. 

In  criminal  coses,  the  sentence  is  carried 
into  execution  either  by  the  magistrates  of 
the  burgh,  or  by  tho  sheriff  of  ihe  county, 
according  as  the  sentence  is  to  receive  exe- 
cution within  the  territory,  comprohended  in 
the  jurisdiction  of  the  one  or  of  the  other. 
The  warrant  for  the  execution  is  the  nentence 
of  the  court  or  judge  by  whom  the  criminal 
was  tried;  that  being  sufficient  without  the 
special  intervention  of  the  Koyal  authority, 
which  is  never  interposed  between  the  sen- 
tenca  and  the  execution,  except  ftir  the  pur- 
pose of  pardoning  the  convict,  or  denying  the 
day  of  his  execution,  or  mitigating  the  rigour 
of  his  punishment ;  and,  in  executing  the 
sentence,  the  terms  of  the  judgment  must  be 
precisely  and  literally  adhered  to.  Formerly, 
uuder  W  Geo.  I.,  c.  26,  a  sentence  import- 
ing capital  punishment,  pronounced  in  l^din- 
burgb,  or  in  any  pla^re  southward  of  the 
Firth  or  River  of  Forth,  could  not  be  put 
to  execution  within  less  than  thirty  djiys 


from  iu  date;  and  if  pronounced  to  the  north- 
ward of  llie  firth,  witliin  less  than  forty  dajs. 
But  now  (from  and  after  Ist  August  IbSl), 
the  day  of  execution  of  a  capital  sentence, 
southward  of  the  Firth  of  Forth,  must  not 
be  less  than  fifteen  nor  more  than  twenty-one 
days  after  the  date  of  the  sentence ;  aod  north- 
ward of  the  firth,  not  less  than  twenty  or  more 
than  twenty-seven  dHys;  1  Will.  IV.,  c.  37, 
fi  2,  Seo  articles  Criminal  Proacntion.  Fine, 
Imprisonment.  Transportation.  Capital  Punish- 
ment.   See  alBo  H^me,  ii.  445-475. 

Exeontioner.     See  Doomtter. 

Execator,  An  executor  is  the  legal  ad- 
ministrator of  the  moveable  estate  of  a  de- 
ceased person,  for  behoof  of  all  concerned 
therein;  or,  more  correctly,  perhaps,  he  may 
he  said  to  he  a  judicial  trustee  for  the  col- 
lection and  distribution  of  the  defunct's 
moveable  estat«  and  effects  nmongst  those 
interested,  according  to  the  rules  of  law. 
The  office  of  executor  ia  conferred  either  by 
the  written  nomination  of  the  defunct,  or 
failing  that,  by  decree  of  the  Commissary 
the  executor,  in  the  former  case,  being  called 
an  executor-ncmi'iiitfe,  and,  in  the  lattor,  an 
executor-(/a(iire.  In  either  case,  the  executor 
must  complete  his  title  to  administer,  by  s 
judicial  proceeding, called  aron/rmaltwi,  with- 
out which  ho  has  no  jus  exigendi;  nor  are  the 
debtors  to  the  defunct  in  safety  to  pay  to 
him.  See  Confirmation.  Persons  applying 
to  the  Commissary  for  conflrraation  as  exe- 
cutors, are  preferred  to  the  office  in  a  certain 
order ;  the  execntor-norainate,  whether  a  re- 
lation to  the  defunct  or  not,  being  invariably 
preferred  in  the  first  place;  failing  such  no- 
minee, universal  disponeea  are  preferred; 
then  the  next  of  kin ;  all  in  the  same  degree 
being  entitled,  if  they  please,  to  be  conjoined 
in  the  office;  then  the  relict;  then  creditors 
in  liquid  grounds  of  debt ;  and,  lastly,  a  spe- 
cial legatee.  Under  the  recent  Moveable 
Succession  Act,  IS  Vict.,  c.  23,  although 
aurviving  next  of  kin  have  still,  in  their 
order,  exclusive  right  to  the  office,  the  chil- 
dren or  descendants  of  next  of  kin  predeceas- 
sing,  are  entitled  to  confirmation  when  no 
next  of  kin  compete.  According  to  the  above 
order,  the  Commissary  will  proceed  in  con- 
ferring the  office;  the  parties  claiming  it 
respectively  proving  their  title  to  be  con- 
firmed in  the  particular  character  in  which 
they  claim.  The  office  of  executor  being,  in 
effect,  a  trust,  the  executor,  before  being 
confii-med,  is  required  to  find  caution  for  the 
faithful  discharge  of  his  trust ;  except  iu  the 
case  of  an  executor-nominate,  who,  under  the 
statute  4  Geo.  IV.,  c.  98,  §  2,  is  exempted 
from  the  necessity  of  finding  caution.  But, 
in  all  other  cases,  the  same  statute  provides, 
that  the  Court,  in  granting  confirmation,  shall 
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fix  the  amount  of  the  sum  for  which  caution 
is  to  be  found  by  the  person  or  persons  eon- 
firmed  ;  the  caution  not  exceeding  the  amount 
confirmed.  The  executor  confirming  is  also 
required,  under  certain  penalties,  to  exhibit, 
upon  oath,  in  the  Commissary  Court,  a  full 
inventory  of  the  whole  estate  aud  effects  to 
be  recorded  —  the  principal  object  of  the 
statutes  being  to  preveuievasion  of  the  duties 
payable  to  Oovemmeut.  The  statutes  regu- 
lating this  subject  ai-e  the  44  Geo.  lll.,c.  ^6, 
48  Geo.  III.,  c.  149,  and  55  Geo.  II L,  c.  184. 
See  InventoTi/.  By  4  Geo.  IV.,  o.  98,  certain 
other  important  alterations  on  the  law  with 
regard  to  executors  were  made.  Is^  By  §  I, 
it  was  enacted,  that,  "  in  all  cases  of  intestate 
succession,  where  any  person  or  persons  who, 
at  the  period  of  the  death  of  the  intestate. 
being  next  of  kin,  shall  die  before  eonfiroia- 
tion  be  expede,  the  right  of  such  next  of  kin 
shall  transmit  to  his  or  her  representatives, 
so  that  confirmation  may  and  shall  be  granted 
to  such  representatives,  in  the  same  manner 
as  confirmations  might  have  been  granted  to 
such  next  of  kin  immediately  upon  the  death 
of  such  intestate."  2(%,  Every  person  re- 
quiring confirmation  is,  by  section  3,  bound, 
upon  oath,  to  confirm  the  whole  moveable 
estate  of  the  defunct  knovn  at  the  time ;  it 
being  lawful  to  eik  to  such  confirmation  anj 
part  of  the  estate  which  may  afterwards  be 
discovered ;  the  whole  of  such  estate  so  dia- 
covered  being  iu  like  manner  added  apon 
oath — saving  the  provision  of  the  act  1690, 
c-  26,  with  regard  to  special  aaaignationa, 
which  remain  as  fixed  by  that  statute.  3<%, 
It  was  provided  (j  4),  that  in  the  case  of  con- 
firmation by  executors-creditors,  the  confir- 
mation may  be  limited  to  the  amount  of  the 
debt  and  Bum  confirmed,  to  which  the  cre- 
ditor shall  make  oath  ;  provided  that  notice 
of  every  application  for  confirmation  by  an 
executor-creditor  shall  be  inserted  in  the 
Edinburgh  Gazette  at  least  once  immediately 
after  such  application  ;  in  evideace  whereof, 
a  copy  of  the  Gazette,  containing  the  adver- 
tisement, must  be  produced  in  court  before 
confirmation. 

In  the  case  where  the  executor  is  an  exe- 
cutor-nominate or  a  residuary  legatee,  or  we 
of  the  next  of  kin,  who  de  jwe  are  entitled 
to  certain  proportions  of  the  exeoutry,  it  ma; 
be  observed,  that  although  such  executors, 
when  confirmed,  are  trustees  for  all  concerned, 
yet  the  creditors  of  snch  executors  have  aa 
iuterest  in  their  debtor's  reversionary  right  to 
the  executry,  of  which,  at  common  lav,  thoee 
creditors  might  hare  been  deprived  by  the 
executors  refusing  to  confirm.  To  remedy 
this,  it  was  provided  by  tho  act  1695,  c.  II, 
"  That,  in  the  case  of  a  moveable  eatato  Ml 
by  a  defunct  and  falling  to  bis  neuest  of  Ui, 
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who  lies  oat  and  doth  not  confirm,  At  creditors 
«f  the  nearett  of  tin  may  either  require  the 
procurator- Sacal  to  confirm  and  assign  to 
them,  under  the  peril  aad  pain  of  fais  beiog 
liable  for  the  debt  if  be  refuEe,  or  they  ma; 
obtain  themselves  deceroed  executors-dative 
to  the  defonct  as  it'  they  were  creditors  to 
him :  With  this  proviNion  always,  that  the 
ereditora  of  the  defunct  doing  diligence  to 
affect  the  said  moveable  estate,  vithin  year 
and  day  of  their  debtor's  decease,  shall  alvays 
be  preferred  t«  the  diligence  of  the  said 
nearest  of  kin."  In  reference  to  this  pro- 
vision, it  may  be  observed, — 1st,  That  if  the 
eseculor  have  conBrmed,  and  if  the  funds 
with  which,  in  that  character,  he  has  intro- 
nitted,  can  be  diatiuguished  and  separated 
from  his  own  funds,  the  defunct's  creditors 
have  a  prefereuoe  over  the  funda  of  their 
debtor  in  the  executor's  hands,  even  after 
the  expiration  of  the  year-,  and,  2dly,  If, 
eu  the  other  hand,  the  executor  have  Dot 
confirmed,  his  credit«rs  may  apply  to  the 
procurator- fiscal,  in  tbe  manner,  and  to  the 
effect  pointed  out  in  the  statute,  or  may  be 
themselves  decerned  executors-dative  to  the 
defunct,  as  if  they  had  been  hit  creditors ; 
subject  to  the  above  preference  in  favour  of 
the  actual  creditors  of  the  deceased.  This 
preference,  however,  is  a  preference  which 
was  folly  recognised  at  common  law,  inde- 
pendently of  the  statute,  the  object  of  which, 
indeed,  rather  appears  to  have  been,  iu  cer- 
tain circumstances,  to  limit  the  endurance  of 
the  preference  to  one  year;  Bell's  Com.  ii. 
81, U  teq, ;  Erik.  B.  iii.  tit. 9, §§  35, 46.  When 
two  or  more  persons  have  beea  confirmed 
executors,  they  hold  the  office  pro  vndivito, 
and  must  concur  in  suing  tbe  defunct's  debt- 
on  ;  and,  if  one  of  such  executors  refuse  his 
concurrence,  he  may  be  excluded  from  the 
office  at  the  suit  of  the  co-executors.  But, 
after  the  debt  has  been  established  in  the 
execntora  by  decree,  each  executor  may,  by 
himself,  recover  his  own  share,  which  the 
debtor  is  iusafetyto  pay  him.  Adebtortothe 
executory,  however,  ought  not  to  make  pay- 
ment of  auy  part  of  his  debt  to  an  executor- 
creditor,  without  the  concurrence  of  the  other 
executors  confirmed ;  because  the  right  of  an 
execntor-creditor  to  receive  payment  depends 
on  the  justice  of  his  alleged  debt ;  and  if,  on 
invettig&tion.  it  prove  not  to  have  been  le- 
gally due,  the  debtor  who  pays  him  may  be 
compelled  to  pay  a  second  time  to  the  other 
executors.  Generally  speaking,  indeed,  it  is 
prudent  in  a  debtor  to  the  executory  to  de- 
cline paying  to  one  eiecntor,  where  there 
are  more  than  one  confirmed,  unless  the  other 
executors  are  parties,  or  consenting  to  the 
payment.  All  the  co-executors  having  thus 
an  eqnal  right  to  tbe  debts  due  to  the  de- 
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funct,  it  follows  that  they  are  only  liable  pro 
rata  for  the  debts  due  by  him,  unless  it  ap- 
pear that  the  executor  sued,  has  by  himself 
actually  intromitted  with  as  much  of  the 
executory  as  will  cover  the  debt  sued  for; 
Ersk.  B.  iii.  tit.  9,  $  40.  An  executor  being, 
as  already  explained,  a  trustee  for  all  con- 
cerned, does  not,  by  his  confirmation,  incur  a 
universal  responsibility  fur  the  debts  of  the 
defunct.  On  the  contrary,  he  is  only  liable 
to  the  value  of  the  inventory  in  the  coufirma- 
tioD,  (u»t  tt^ra  viret  inventarii.  But  he  is  liable 
in  diligence  for  making  tbe  inventory  efieo- 
tual.  See  Diligence.  A  year  after  confirma- 
tion is  usually  allowed  for  this  purpose  (1503, 
c.  76) ;  and  a  decree  and  registered  horning 
is  accounted  sufficient  diligence  against  debt* 
ors  to  the  executory.  In  like  manner,  an 
executor-creditor,  who  confirms  more  than  the 
precise  amount  of  his  debt,  is  liable  in  dili- 
gence for  tbe  recovery  of  what  be  confirms ; 
A.  S.  14lh  Nov,  167Lf .  Executors,  it  is  thought, 
are  liable  in  interest  on  tbe  sums  belonging 
to  the  executory  recovered  by  them,  although 
the  contrary  is  laid  down  by  Erskine,  who 
states  that  they  are  not  accountable  for  the 
interest  they  receive,  since  tliey  lend  the 
money  at  their  own  risk  ;  Ersk.  B.  iii.  tit.  9, 
5  41 ;  Bank.  B.  iii.  tit.  8,  §  57.  An  executor 
has  always  been  held  bound  to  communicate 
to  all  having  interest  in  the  executory,  the 
benefit  of  auee  got  in  transacting  the  debts 
acquired  by  him  al^r  confirmation;  Ersk. 
ibid.  §  42. 

It  is  a  general  rule,  that  au  executor 
should  pay  no  debt  of  the  defunct's  without 
the  authority  of  a  decree ;  and  even  where  a 
decree  is  produced,  that  he  should  pay  no 
debt  within  the  six  months  immediately  fol- 
lowing the  defunct's  decease.  But  from  this 
rule,  there  is  an  exception  in  favour  of  what 
are  called  privileged  debts;  such  are, — I. 
Deathbed  and  funeral  charges.  2.  A  year's 
rent  of  the  house  in  which  the  deceased  re- 
sided at  the  time  of  his  death  ;  and  his  ser- 
vants' wages  for  the  year  or  term  current  at 
his  death,  according  as  the  wages  are  pay- 
able yearly  or  lermly.  3.  Where  the  de- 
funct has  been  an  office-bearer  in  a  friendly 
society,  a  statutory  preference  over  his  effects, 
for  payment  of  sums  due  by  him  to  such  so- 
cieties, is  provided  by  18  and  19  Vict.,  c 
63,  j  23 ;  such  debts  being  directed  to  be 
paid  "before  any  of  the  other  debts  are 
paid  or  satisfied."  4.  The  expense  of  con- 
firmation and  management  comee  off  the  to- 
tal of  the  executory,  and,  like  privileged 
debts,  is  preferable  ;  Ertk.  B.  iii.  tit.  9,  §46. 
Those  privileged  debts  may  be  paid  by  the 
executor  without  a  decree,  and  without  wait- 
ing tbe  expiration  of  the  six  months.  The 
executor  mightalso  at  one  time  have  retained 
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tlie  executor;  funds,  vithout  judicial  autho- 
rity, in  payment  of  debts  due  to  bimBolf  by 
the  defuDct ;  and,  in  like  manner,  he  might, 
unless  legally  interpelled,  have  paid  Bucb 
debts  as  the  defunct  !icknowled;;ed  to  be  due 
in  his  testament.  But,  since  the  dnte  of  tlie 
Act  of  Sederntit,  28th  Feb.  1662,  this  has  not 
been  held  admiasible  to  the  prejudice  of  the 
pari  paiiti  ranking  of  creditors  claiming 
within  the  six  months.  But,  if  no  claim 
be  made  within  the  six  months,  the  executor, 
after  the  lapse  of  that  period,  may,  unless  in- 
terpelled, both,  retain  in  payment  of  de,bt8 
due  by  the  defunct  to  him,  and  pay  the  resi- 
due primo  venienli.  Even  when  a  decree  is 
produced  to  the  executor,  he  cannot  compe- 
tently make  payment  to  the  party  producing 
it,  to  the  prejudice  of  creditors  whose  debts 
the  defunct  admits  to  be  due  in  his  testament; 
for  the  acknowledgment  of  the  debts  by  the 
defunct  in  his  last  will,  which  it  is  the  duty 
of  the  executor  to  execute,  is  accounted  a 
sufficient  interpellation  to  protect  the  inter- 
ests of  testamentary  creditors  without  the 
necessity  of  any  step  on  their  part ;  Enk.  B. 
iii.  tit.  9,  §  43,  it  teq. ;  Slair,  B.  iii.  tit.  8,  § 
72.  It  follows  from  the  nature  of  the  exe- 
cutor's  office,  that  he  is  accountable  to  the 
parties  interested,  for  the  due  collection  and 
uistributiott  of  the  executory.  If,  therefore, 
he  fail  in  tlie  performance  of  his  duty,  he  is 
liable,  qua  executor,  and  to  the  extent  of  the 
inventory,  to  a  personal  action  at  the  instance 
of  any  of  the  parties  beneficially  interested; 
decree  in  which  action  will  authorise  personal 
diligence  against  him,  and  will  also  entitle 
the  creditor  to  attach,  by  poinding  or  arrest- 
ment, the  funds  unrecovercd  in  the  hands  of 
the  defunct's  debtors.  Or,  if  the  executor 
has  taken  bonds  from  such  debtorsio  his  own 
name,  the  executory  creditors  may  attach  the 
sums  in  those  bonds,  and  they  will  be  prefer- 
able over  those  sums  to  the  executor's  own 
creditors.  And  whei-e  ^tie  executory  funds 
and  the  individual  funds  of  the  executor  have 
been  so  mingled  that  they  cannot  be  identi- 
fied, diligenco  may  proceed  against  the  per- 
son and  the  individual  estate  of  the  execu- 
tor; failing  which,  recourse  may  be  had  on 
the  cautioner  in  the  confirmation  ;  Beifg  Com. 
ii.  81,  5th  edit.  So,  also,  if  there  be  omis- 
sions in  the  inventory  made  up  by  the  execu- 
tor in  the  confirmation,  or  if  the  articles  in 
that  inventory  be  undervalued,  any  creditor 
of  the  defunct  may  bring  an  action  against 
the  executor  for  the  vaJuo  of  the  subject 
omitted,  if  the  executor's  intromission  with 
that  subject  can  be  prored.  Or  the  creditor 
may  apply  to  the  Commissary  Court  to  be 
himself  confirmed  executor  ad  omitsa  vel  mah 
appreliaia,  to  which  application  the  executor 
already  confirmed  must  be  made  a  party; 
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and  the  only  effect  of  such  a  proceeding,  gene- 
rally speaking,  is  to  obtain  the  omitted  or 
undervalued  effects  added  to  the  inventor;  at 
their  true  value;  BeWsCom.ttbicit.f.  81 ;  Eni. 
B.  iii.  tit.  9,  §  36,  et  seg. ;  jHrid.  Sti/les,  ii.  498. 

The  share  of  the  executr;  to  which  for- 
merly an  executor-nominate  was  himself  en- 
titled, varied  according  to  circumstances: 
1st,  Where  a  stranger  was  nominated  to  the 
office  by  the  defunct,  he  was,  by  the  act  1617, 
c.  14,  allowed  to  retain  to  himself  one-third 
part  of  the  dead's  part,  after  deducting  debts. 
The  eldest  son  or  heir  in  heritage,  when 
named  executor  by  his  father,  as  being  a 
stranger  quoad  the  moveable  succession,  where 
there  were  younger  children  and  au  heritable 
succession,  was  entitled  to  retain  a  third 
under  this  statute.  The  widow,  in  like  mea- 
ner, when  nominated  executrix,  was  accounted 
a  stranger,  not  being  one  of  the  next  of  kin, 
and  she  also  was  entitled,  qua  eieecutriji,  to  the 
third  of  the  dead's  part.  It  followed,  that  if 
the  dead's  part  was  exhaast«d  by  legacie^  the 
executor-nominate,  where  he  was  a  stranger 
and  not  a  legatee,  was  entitled  to  no  remn- 
neration  whatever  for  his  trouble.  2d,  Where 
the  defunct  bequeathed  a  legacy  to  a  stranger 
executor-nominate,  the  legacy  was,  in  terms 
of  the  last-mentioned  statute,  imputed  pro 
lanto  of  the  executor's  third;  and,  if  the 
legacy  exceeded  the  third  of  the  dead's  part, 
it  was  declared  that  the  executor  should  be 
entitled  to  his  legacy,  hut  to  no  part  of  the 
third.  3d,  If  the  executor-nominate,  as  one 
of  the  next  of  kin,  was  entitled  to  a  share  of 
the  moveable  succession,  he  could  claim  no 
allowance  for  his  trouble  as  executor,  unles 
his  interest  in  the  succession  was  less  than  a 
third,  in  which  case  he  might  have  retained 
as  much  of  the  dead's  part,  as,  when  added 
to  bis  legal  share,  made  up  a  third.  Hh, 
Executors-dative  were  not,  under  the  statute 
1617,  c  14,  nor  at  common  law,  entitled  to 
any  remuneration  for  trouble,  nor  to  any- 
thing more  than  reimbursement  of  the  actual 
expenses  they  incur.  Lattly,  Whereastranger 
is  named  by  the  defunctt  not  only  executor, 
but  universal  legator  or  legatee,  the  whole 
free  residue  of  the  execatry  goes  to  him,  to 
the  prejudice  of  the  next  of  kin,  who,  in  such 
circumstances,  have  no  interest  (unleat  as 
legatees)  is  the  dead's  part;  Enk.  B.  iii.  tit. 
9,  j  26  ;  Stair,  B.  iii.  tit.  8,  $  53 ;  Bwk.  B. 
iii.  tit.  8,  §  4  ;  Madxaitift  Obs.  on  Stata.  pp. 
350,  351.  See  Dead'*  Fart.  B;  the  act  18 
and  19  Vict.,  c.  23, 1855,  executors-nominate 
are,  as  such,  no  longer  entitled  to  retain  a 
third,  or  any  portion,  of  the  dead's  part. 

The  office  of  oxecutor,  like  other  trusts,  is 
personal,  and  not  descendible  to  heirs.  Henee, 
where  two  or  moi'e  have  been  confirmed  exe- 
cutors, on  the  death  of  one  of  thorn,  thg  oBm 


KXB 

ucrues  to  the  Burvivora  or  survivor,  aDd  fulls 
oDtirelj  on  the  death  of  the  whole.  In  the 
Utter  cuei  the  Commiaury  vas  formerly  in 
use  to  appoint  an  executor-dattve  qwad  tion 
exteuta,  who  waa  accountable,  not  to  the 
next  of  kin  of  the  deceased  executore,  but  to 
the  next  of  kin  of  the  defunct,  the  uuexecnted 
part  of  the  teatament  being  held  to  be  still 
in  boitu  of  him.  The  part  executed,  and  the 
responsibilities  therewith  connected,  were,  of 
course,  transmitted  to  the  next  of  kin  of  the 
deceased  executors  in  the  ordinary  course  of 
EQCcesion.  But,  for  upwards  of  a  century 
and  a  half,  the  confirmation  has,  in  every 
case,  been  held  to  have  the  effect  of  an  assig- 
nation or  procuratory  tn  r«m  twtm,  whereby 
the  full  right  t«  the  subjects  confirmed,  and, 
consequently,  the  right  to  execute  the  testa- 
ment, in  BO  far  as  unexecuted,  is  transmitted 
to  the  representatives  of  the  deceased  exe- 
cutors; Enk.  B.  iii.  tit.  9,  §  3d.  It  was  for- 
merly the  practice  for  executors  who  desired 
to  have  their  accounts  settled,  and  to  be  dis- 
dmrged  of  their  trust,  to  raise  actions  before 
the  Commissar;  Court,  concluding  for  decree 
of  exoDeration.  This  form  of  action  is  gone 
into  desuetude ;  and,  according  to  the  present 
practice,  no  formal  exoneration  is  considered 
necessary ;  but  when  an  executor  is  sued  by 
creditors  or  others  interested,  and  entitled  to 
call  him  to  account,  he  may  competently 
plead,  by  way  of  exception  against  such 
action,  that  the  inventory  in  the  conSrraation 
ii  exhausted  by  lawful  paym«nU,  not  by  mere 
decrees  ordaining  him  to  make  payment.  If 
there  l>e  any  debts  mentioned  in  the  inventory 
as  due  to  the  defuuct,  which  have  not  been 
received  by  the  executor,  he  will  be  exone- 
rated as  to  those,  by  producing  decrees  and 
registered  homings  against  the  debtors,  and 
by  granting  assignations  thereof  to  the  de- 
funct's creditors  who  are  insisting  in  the 
action  gainst  the  executor,  so  as  to  enable 
them,  if  they  please,  to  sue  the  defunct's 
debtors  for  payment;  St/ar,  B.  iii.  tit.  8, 
$  75,  et  seq. ;  ifi»r«'s  iiokt,  p.  cccliv.  et  ug. ; 
Snk.  B.  iii.  tit.  9,  j  47.  See  generally, 
on  the  subject  of  the  present  article,  Stair, 
B.  iiu  tit.  B  ;  Maekenzie,  B.  iii.  lit  9 ;  Erik. 
B.  iii.  tit.  9  ;  Kama'  Stat.  Law  Abridg.  voce 
Bxtcator;  Kavut"  Elncid,  art.  16;  Qraham, 
Dom'M  App.  Catei,  ii.  24  ;  BeWt  Com.  ii.  81,  et 
Mf . ;  Betet  Priite.  §  1869,  1888,  el  teq. ;  Rom's 
Lea.  i.  56-76  ;  JCamw'  Bquiti/,  273,  293,  497, 
502.  Ab  to  the  intromission  of  an  executor 
without  confirmation,  see  in  this  Dictionary 
the  article  Vitiout  Intromisiion.  As  to  ques- 
tions of  relief  between  heir  and  executor,  see 
IHicMturn;  Hdr  and  Eseeator  ;  and,  in  connec- 
tion with  the  subject  of  the  article,  see  Jvi 
Rdictas.  Legitim.  Dead's  Part.  Teitamatt. 
Lega<y.    See  also  Executors. 


EXE 


sei 


Confirmathn  of  Executors  under  the  Recent 
Act.— By  the  act  21  and  22  Vict.,  cap.  56 
(1858),  the  law  relating  to  confirmation  of 
executors  is  amended.  The  practice  of  raw- 
ing edicts  of  executry  for  the  decemiture  of 
executors  is  abolished,  and  it  is  now  no  longer 
competent  for  a  party  to  obtain  himself  de- 
cerned executor  in  virtue  of  such  an  edict. 
A  perwn  desirous  of  being  decerned  executor 
or  dispooee,  next  of  kin,  creditor,  or  in  any 
other  competent  character,  or  of  having 
some  other  person  possessed  of  such  charac- 
ter decerned  executor,  must  present  a  peti- 
tion to  the  Commissary  for  the  appointment 
of  an  executor  as  nearly  as  may  be  in  the 
form  given  in  the  schedule  annexed  to  the 
act  Where  the  deceased  died  domiciled  in 
Scotland,  the  petition  may  be  presented  to 
the  Commissary  of  the  county  in  which  he 
was  domiciled ;  and  where  he  died  domiciled 
furtb  of  Scotland,  or  without  any  fixed  or 
known  domicile,  the  petition  mast  be  pre- 
sented  to  the  Commissary  of  Edinburgh.  In 
place  of  publishing  the  petition  at  the  kirk 
door  and  market-place,  as  was  the  practice 
in  regard  to  edicts,  it  must  be  intimated  by 
the  Commissary-Clerk  affixing  a  full  copy  of 
the  petition  on  the  door  of  the  Commissary 
Conrt-House,  on  some  conspicuous  place  of 
the  court,  and  of  the  office  of  the  Commissary 
Clerk,  iu  such  manner  as  the  Commissary 
may  direct,  and  by  the  keeper  of  the  record 
of  Edictal  Citations  at  Edinburgh  inserting, 
in  a  book  kept  by  him  for  that  purpose,  the 
names  and  designations  of  the  petitioners, 
and  of  the  deceased,  and  the  place  and  date 
of  his  death,  and  the  character  in  which  the 

Setitioner  seeks  to  be  decerned  executor. 
In  the  expiration  of  nine  days  after  certifi- 
cation of  intimation  and  publication,  the 
petition  may  be  called  in  court,  and  an  exe- 
cutor  decerned,  or  other  procedure  take  place, 
according  to  the  forms  in  use,  in  case  of 
edicts  of  executry,  and  with  the  like  force  and 
effect.  A  decree-dative  may  be  extracted 
three  days  after  it  has  been  pronounced ;  but 
the  law  as  to  executors  finding  caution,  re- 
mains as  formerly  ;  only  bonds  of  caution 
may  be  partly  printed  and  partly  written. 
The  course  of  procedure  in  use  before  the 
act  in  regard  to  confirmations  of  executors- 
nominate  remains  unaltered.  Inventoriesof 
personal  estates  of  deceased  persons  and  rela- 
tive testamentary  writings  may  be  given  up 
and  recorded  in,  and  confirmation  may  be 
granted  and  issued  by,  any  Commissary  Court 
to  which  it  is  competent  to  apply  under  the 
act  for  the  appointment  of  an  executor- 
dative.  The  inventory  of  the  personal  estate 
of  any  person  who  has  died  domiciled  in 
Scotland  may  include  any  personal  estate  of 
the  deceased  situated  in  England  or  Irelandt 
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or  in  both  ;  but  the  person  applying  for 
firmation  most  satisfy  the  CommisBary  that 
the  deceased  died  domiciled  in  Scotland ;  and 
the  Commissary  roust  fiud  by  his  interlocutor 
that  he  died  so  domiciled ;  and  such  inter- 
locutor is  conclusive  evidence  of  the  fact  of 
domicile.  The  value  of  the  personal  estate 
aitnated  in  England  or  Ireland  must  be 
separately  stated  in  the  inventory,  and  the 
inventory  must  be  impressed  with  a  stamp 
conresponding  to  the  entire  value  of  the 
estate  in  the  inventory,  wherever  situated. 
Oaths  and  affirmations  in  inventories  may  be 
taken  either  before  the  Commissary  or  his 
depute,  or  the  Commi&sary-Clerk  or  his  de- 
pute, or  before  any  commissioner  appointed 
by  the  Commissary,  or  before  any  magistrate 
or  justice  of  the  peace  within  the  United 
Kingdom  or  the  colonies,  or  before  any  Bri- 
tish consul.  A  confirmation  to  a  party  who 
has  died  domiciled  in  Scotland,  and  which 
includes  personal  estates  situated  in  England 
or  Ireland,  on  being  produced  in  the  prin- 
cipal Court  of  Probate  in  England,  or  in  the 
Court  of  Probate  in  Dublin,  and  duly  sealed, 
has  the  same  force  and  effect  in  England  or 
in  Ireland,  as  if  a  probate  or  letters  of  ad- 
ministration had  been  granted  by  these  conrts. 
In  the  same  manner,  any  probate  or  letters 
of  administration  granted  in  England  or 
Ireland,  to  the  executors  of  a  person  therein 
stated  to  have  died,  domiciled  there,  on 
being  produced  in  the  Commissary  Court 
of  the  county  of  Edinburgh,  and  indorsed 
by  the  Commissary' Clerk  with  the  certiQ- 
cate  in  the  form  prescribed  by  the  sta- 
tute, has  the  same  operation  in  Scotland  as 
if  it  had  been  granted  by  the  Commissary 
Court  In  order  to  secure  the  payment  of 
the  full  and  proper  stamp  duties,  Probates 
or  letters  of  administration  are  considered  to 
be  granted  for  the  whole  of  the  personal 
estate  of  the  deceased  in  the  United  King- 
dom, and  in  the  same  manner  the  inven- 
tory exhibited  in  the  Commissary  Court, 
before  obtaining  confirmation,  must  include 
the  whole  of  the  personal  estate  of  the  de- 
ceased in  the  United  Kingdom,  and  the  value 
thereof.  On  applying  for  probate  or  letters 
of  administration,  the  affidavit  required  must 
specify  the  fact  that  the  deceased  was  domi- 
ciled in  England  or  Ireland,  according  to 
the  deponent's  belief;  and  such  affidavit  is 
sufficient  to  authorise  the  fact  of  domicile  to 
be  so  stated  in  or  upon  the  probate  or  letters 
of  administration ;  butsuch  statement,  and  the 
interlocutor  of  the  Commissary  finding  that 
the  deceased  was  domiciled  in  Scotland,  is 
evidence  only  for  the  purposes  of  the  act. 

ExMOtor-Cieditor.  where  the  executor- 
nominate,  and  the  other  executors  legally 
entitled  to  expede  confirmation,  have  declined 
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confirming,  any  creditor  of  the  deceased  hold- 
ing a  liquid  ground  of  debt  may  obtain  him- 
self confirmea  executor-creditor,  to  the  effect  of 
administering  as  much  of  the  estiUe  as  may 
be  sufficient  to  pay  his  debt;  A.  S.  lithlfov. 
1679.  The  creditor's  right,  or,  more  cor- 
rectly speaking,  this  diligence,  is  completed 
by  the  confirmation— the  mere  decree-dative 
of  the  Commissary,  which  precedes  the  con- 
flrmatiott,  not  being  sufficient  to  complete  the 
right.  And  where  other  creditors  are  in 
circumstances  to  do  so,  they  may  apply  to  the 
Commissar}-,  and  be  confirmed  along  with  the 
first;  or  another  creditor  may  himself. confirm 
executor-creditor  also,  and  summon  the  first 
to  communicate  a  share  of  the  fund  which  he 
has  confirmed ;  Beil't  Com.  ii.  81.  Where, 
again,  the  debt  of  the  creditor  of  the  defunct 
is  not  constituted,  the  act  1695,  c.  41,  pro- 
vides, that  it  shall  be  lawful  for  the  cn»ditor, 
who  has  a  depending  cause  or  claim  against 
the  defunct,  at  the  time  of  bis  death,  "  to 
charge  the  defunct's  nearest  of  kin  to  confirm 
executor  to  him  within  twenty  days  after  the 
charge  given ;  which  charge,  so  executed, 
shall  be  a  passive  title  against  the  person 
charged,  as  if  be  were  a  vitious  intromitter, 
unless  he  renounce ;  md  then  the  charger 
may  proceed  to  have  his  debt  constitute,  and 
the  hxreditas  jacent  of  moveables  declared 
liable  by  a  decree  eo^itionis  cauta ;  upon  the 
obt^ning  whereof,  he  may  be  decerned  exe- 
cutor-dative to  the  defunct  and  so  affect  bis 
moveables  in  common  form;"  Ertk.  B.  iii. 
tit.  9,  5  34,  et  sej.;  BclP*  Com,  ii.  81.  Ih 
order  to  secure  an  equitable  distribntion  of 
the  funds  of  a  def>inct,  it  was  provided,  b; 
1654,  0. 16  and  18,  enacted  during  the  Usur- 
pation, "  that  hereafter  there  be  no  exe- 
cutor-creditor decerned  and  couflrmed  to  any 
defunct  until  half  a  year  be  passed  after  the 
defunct's  decease ;  and  that  no  decree  for 
payment  be  extracted  against  any  executor 
for  six  months  after  the  defunct's  death  ;  and 
that  all  creditors  who  shall  use  diligence 
against  the  executor,  within  the  said  six 
months,  shall  come  tn  pari  pauit  with  others 
who  have  decrees  ready  to  extract."  This 
enactment  was  rq)ealed  at  the  Restoration, 
but  substantially  re-enacted  by  the  declara- 
tory  Act  of  Sederunt,  28th  Feb.  1662  ;  where- 
by it  was  provided,  "that  all  creditors  of 
defunct  persons  using  legal  diligence  at  any 
time  within  half  ane  year  of  the  defunct's 
death,  by  citation  of  the  executors  and  intro- 
mitters  with  the  defunct's  goods,  or  by  ob- 
taining themselves  decerned  and  confirmed 
executors-creditors,  or  by  citing  of  any  other 
executors-creditors  confirmed,  the  said  cre- 
ditors using  any  such  diligence  before  the 
expiry  of  half  ane  year,  as  said  is,  shall  cwBe 
r'n  pari  passu  with  any  other  creditors  who 
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bft?e  used  more  timely  diligence."  The  pos- 
terior crodiLon,  btifore  taking  benefit  by  the 
iaTeotory  confinned,  being  bound  to  pay  a 
proportional  part  of  the  expense  incurred  by 
the  execD tor- creditor  first  decerned  and  con- 
Gnned ;  and  it  being  lawful  for  such  posterior 
creditor  or  creditors  to  obtain  themselveB  con- 
joined with  the  first  in  the  office  of  esecntors- 
creditors.  'X'he  distinction  betireen  the  pari 
pattit  preference  thus  introduced,  and  that  of 
uljndLcation  within  year  and  day  of  the  first 
eSectnal  one,  is  that,  in  the  ca«e  of  adjudi- 
cations, the  participatioD  of  creditors  adjudg- 
ing, after  the  expiration  of  the  year  and  day, 
in  the  benefit  of  the  first  adjudication,  is 
absolutely  excluded ;  whereas,  claims  npon 
'  the  executry  may  be  made,  notwithstanding 
the  eipir»tioQ  of  the  six  months,  so  as  to 
give  the  claimant  a  share  of  the  fund,  if  it  be 
ttiU  Hndividtd;  BtiVt  Com.  vol.  ii.  81.  See 
alio  Bank.  B,  iii.  tit.  8,  G  81,  etieq.-.Erik. 
B.  iii.  tit.  9,  §  45,  d  wj.;  MCt  Princ.  ^  1895; 
Stoir,  B.  iii.  tit.  8,  §  63;  Xor^t  Jfolet, 
cclixxix.  cccli. 

SxACnton.  This  term  is  sometimes  applied 
iesyitalive  to  the  nest  of  kin  of  a  defunct  who 
■re  entitled  to  his  moveable  suecesBion  ab 
inkiUUo.  In  this  acceptation,  the  executors, 
or  lanedes  in  nuAUib^is,  are  the  whole  next  of 
kin  of  the  defunct — t. «.,  all  the  nearest  in 
degree  of  blood;  for,  although  an  only  child 
is  both  heir  and  executor  to  his  or  her 
father,  yet,  if  there  be  two  or  more  children, 
or,  failing  children,  if  there  be  two  or  more 
eqnally  near  in  degree,  they  succeed  ab  intai- 
lato  to  equal  portions  of  the  moveable  estate, 
without  regard  to  primogeniture,  and  with 
no  preference  of  males  to  females,  except 
where  a  person  dies,  leaving  both  heritage 
and  moveables.  In  that  case,  where  one  of 
the  next  of  kin  {e.g.,  the  eld^  son)  is  heir 
to  the  heritage,  he  is  not  entitled  to  any 
share  of  the  moveable  sncceasioa,  unless  he 
choose  to  exercise  the  privilege  of  collation. 
Heiresses- port  loners  who  succeed  ab  intatato 
to  eqnal  portions, pro  imlivito,  of  the  heritable 
Mtate,  are  all  equally  entitled,  as  next  of 
kin,  to  shares  in  the  moveable  succession. 
Hence,  although  the  eldest  sister  should  take 
A«  heritable  estate  dettinatione  of  her  father, 
or  under  an  entail,  she  is  not  thereby  de- 
prived of  her  share  of  the  moveables  which 
the  may  claim  without  collation.  See  Col- 
latitn.  The  JIM  r^tBtentalioau  bad  no  place 
in  moveable  succession.  Thus,  the  defunct's 
surviving  children  were  formerly  his  next  of 
kin  or  executors,  to  the  exclusion  of  a  grand- 
child by  a  son  or  daughter  who  had  pre- 
deceased the  defunct.  In  like  manner,  if 
one  died  without  issue,  leaving  two  sisters, 
and  a  nephew  or  niece  by  a  third  sister,  de- 
ceased, tiie  two  surviving  sisters  succeeded  to 


tbe  whole  moveable  estate,  to  the  exclosioa 
of  the  child  of  the  sister  who  predeceased  her 
father.  This  is  now  altered  by  tbe  act  18  and 
19  Vict.,  c.  23,  1855.  It  is  of  importance 
to  attend  to  a  distinction  in  tbe  case  of  full 
and  half  blood.  In  the  line  of  ascendants 
and  descendants,  all  are  said  to  be  full  blood ; 
that  is,  all  the  defunct's  lawful  children, 
though  by  different  mothers,  are,  with  re- 
spect to  their  father's  moveable  succession, 
his  next  of  kin.  But  in  the  collateral  line 
the  rule  is  different ;  for  in  that  successioa 
children  by  the  same  father  and  mother,  or 
brothers  and  sisters  german,  and  their  issue, 
are  accounted  nearer  in  degree  than  their 
brothers  and  suters  hy  tl^e  half  blood. 
Hence,  it  is  a  rule  in  moveable  as  well  as 
heritable  succession,  that  the  full  blood  ex- 
cludes the  half  blood  in  tbe  same  line  of  suc- 
cession. Thus,  if  tbe  deceased  leave  a  siiter- 
consanguinean, — i.e.,  by  the  father's  side, — 
and  a^nephew  by  a  sister-german  who  has  pre- 
deceased tbe  defunct,  the  nephew  will  succeed 
to  his  uncle's  moveable  estate,  to  the  entire 
exclusion  of  the  sister  by  the  half  hlood. 
Failing  descendants  both  by  the  full  and 
by  the  half  blood,  ascendants  succeed ;  for  it 
is  a  rule  that  the  father  and  his  brotberi, 
and  other  kindred  in  the  ascending  line, 
never  succeed  oA  intestate,  while  any  of  the 
father's  children  or  their  issue  exist.  Where 
the  father  succeeds  as  his  child's  next  of  kin, 
he.suucoeda  to  tbe  entire  exclusion  of  the 
mother,  who  formerly  was  in  no  case  ac- 
counted as  of  kin,  to  the  effect  of  succeeding 
ah  inteetaU)  to  her  children,  even  although 
the  property  should  have  come  originaUy 
from  her.  And,  upon  tbe  same  principle, 
all  persons  related  through  the  mother,  in- 
cluding brothers  and  sisters  uterine,  are  ex- 
cluded. See  Stair,  B.  iii.  tit.  8, 6  32 ;  Bank. 
B.  iii.  tit  4,  §  16,  et  stq. ;  Enk.  B.  iii.  tit.  9, 
§S  2,  3.  Where  the  defunct  has  not  nomi- 
nated an  executor  or  administrator  of  bis 
moveable  estate,  nor  disponed  it  in  favour  of 
a  general  disponee,  the  whole  next  of  kin  or 
executors  are  entitled  to  the  administration 
pro  indiviso,  and  may  obtain  confirmation 
accordingly.  The  authorities  cited  under  the 
article  Executor  may  be  consulted  as  to  this 
article  also.     See  Exeevtor.     Cmjirmition. 

Execntry;  is  the  general  name  given  to 
the  whole  moveable  estate  and  effects  of  a 
defunct  (with  the  exception  only  of  heirship 
moveables),  and  is  the  proper  subject  of  tb» 
executor's  administration.  It  includes  noi 
only  what  belongs  to  the  executor  by  bis 
office,  or  succession,  but  all  that  belongs  to 
the  defunct's  relict,  children,  or  neanst  of 
kin,  legatees,  and  creditors.  Stair,  B.  iii,  til. 
6,  $  1 ;  Enh.  fi.  iii.  tit  9,  §  1 ;  BeO't  Com.  i. 
141 ;  Sandford  on  EerilabU  Sticeeuim,  i.  43 ; 


864  EXE 

See  Good*  in  Comtimnion.    Jut  Rdictx.    L^ 
gitim.     Dead"!  Fart. 

ExeroitOT.  Ad  ezercitor  is  the  porsoD  to 
whom  the  profita  of  a  ship  or  tnMag  ressel 
belong,  whether  he  be  the  actual  owner  or 
merely  the  freighter.  According  to  Brskine, 
the  word  is  derived  from  aeereere,  to  employ 
' — an  exercitor  being  one  who  employs  the 
ehip  ID  the  way  of  trade  on  his  own  account. 
An  exercitor  ia  liable  for  all  repairs,  pro- 
visions, or  furniahtngB,  of  whaterer  kind, 
necessary  for  the  ship  or  crew,  and  ordered 
by  the  master,  or  by  the  person  in  the  actual 
charge  of  the  ship.  This  obligation  is  founded 
on  an  implied  mandate,  which  the  exercitor  ia 
preaumed  to  have  granted  in  favour  of  the  mas- 
ter, to  the  efiect  of  procuring  whatever  may  be 
ueedfuiforthesuecessfutprosecutionof  the  voy- 
age. Hence,  thentastermay.inthatcharacter, 
competently  bind  the  exercitor  for  such  fur- 
nishings, even  although  the  master  may  be 
himself  incapable  of  contracting  a  binding 
obligation  on  his  own  account;  for  any  one 
may  be  appointed  master, "  without  distinc- 
tion of  age,  tex,  or  condition  ;  even  pupib, 
and  women  clothed  with  husbands;"  Ersk. 
infra  cit.  But  although  the  contractions  of 
a  shipmaster,  who  is  nut  tut  juris,  thus  bind 
bia  coDstituenta,  yet,  in  the  ordinary  case,  the 
master  as  well  as  the  exercitor  is  personally 
bound  to  the  furnisher;  for  a  shipmaater  is 
not  accounted  a  more  adromistrator  for  the 
owners.  Whoever  is  in  the  actual  com- 
mand of  the  vessel  ia  deemed  to  be  prtepotitas, 
prteiumptione  jnrit  et  de  jure,  without  any 
commission  from  the  exercitor,  and  even 
although  he  should  be  acting  as  mastor 
without  the  exercitor's  knowledge,  and  con- 
trary to  bia  orders.  The  exercitor  is  also 
liable  for  the  necessary  furnishings,  whether 
the  master  has  purchased  them  with  bis  own 
money,  or  has  borrowed  money  for  the  pur- 
pose. It  is  to  be  observed,  however,  that  a 
shipmaster's  obligations  for  borrowed  money 
hind  the  exercitor,  only  where  the  advance 
baa  been  made  in  a  foreign  port ;  while  con- 
tractions for  ordinary  and  necessary  furnish- 
ings bind  the  exercit«r,  although  made  to 
the  master  in  a  home  port;  Lindsay  and 
AUan,  18th  June,  1800  ;  Fac.  CeU.,  Mor. 
App,  voea  Uandate,  No.  2.  And  as  the  master 
caninno  case  bind  the  exercitor  in  matters  not 
falling  within  the  trust  committed  to  him  as 
master,  it  is  proper  that  bonds  for  money 
advanced  for  the  use  of  the  vessel  should 
expressly  mention  the  cause  for  which  the 
money  is  Ixirruwed.  The  furnisher  or  lender, 
in  order  to  make  good  bia  claim  agaiuat  the 
exercitor,  is  not  bound  to  prove  that  the  fur- 
niahings  or  advances  of  money  have  been 
properly  applied  bythemaatcr;  but  ho  must 
be  able  to  show  that  the  furuishiiiga  or  the 
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repairs,  fur  which  the  advances  were  mad^, 
were  ordinary,  necessary,  and  proper.  If 
there  be  more  than  one  exercitor,  they  are 
all  liable,  lingiUi  ■'«  tolidum,  for  the  master's 
contractions,  without  regard  to  their  respeo- 
tive  shares  in  the  vessel — the  exercitor  who 
pays  being  entitled  to  relief,  pro  rata,  from 
the  others.  Where  the  exercitors  mauAge 
the  ship  themselves,  without  appointing  a 
master,  and  without  devolving  the  oatenaibte 
and  exclusive  management  on  any  one  of 
their  own  number,  each  is  accounted  master, 
quoad  bis  own  share  ;  and  his  contract  binds 
himself  alone.  The  shipmaster's  contracts 
concerning  the  cargo  do  not  hind  the  exer- 
citor, unless  the  master's  commission  contain 
an  express  authority  to  that  effect — the 
management  of  the  cargo,  and  of  the  con- 
tracts therewith  connected,  being  usually  in- 
trusted to  a  Buporaargo.  The  exercitors,  as 
well  as  the  master,  are  included  noder  the 
edict,  Nautce,  eaupones,  itabularii—Tiot,  how- 
ever, tn  wlidum,  hut  pro  rata,  according  to 
their  interests  in  the  vessel ;  and  that  whe- 
ther the  exercitors  be  owners  or  mere  freight- 
ers. And,  by  the  statutes  7  Geo.  II,,  e,  15, 
and  26  Qeo.  Ill,,  c.  86,  the  owners  of  shipi 
(provided  they  had  no  knowledge  of,  or  par- 
ticipation in,  the  fraud  or  negligence),  are 
declared  to  he  no  further  liable  for  embez- 
slement,  negligence,  or  fraud,  on  the  part  of 
the  master  or  crew,  than  to  the  amount  of 
the  valne  of  the  ship,  and  the  freight  due  on 
the  voyage  ia  tlie  course  of  which  the  em- 
bezzlement took  place;  Erii.  B.  iii.  tit.  1, 
5  29  ;  Bank.  B.  i.  tit.  18,  §  30.  ExentUtry 
obiigationf,  as  they  are  tormed,  being  pro- 
perly maritime,  were  formerly  cognisable, 
judicially,  in  the  Admiralty  Court,  in  the 
first  instance ;  Stair,  B.  i.  tit.  12,  §  18.  See 
generally,  on  the  aubjeet  of  tiiia  article, 
Miir^s  Notes,  p.  Ixxiii.;  Ersk.  B.  iii.  tit.  3, 
§  43,  el  seq. ;  Bank.  B.  i.  tit.  18,  §  24 ;  Beffs 
-m.    i.  477,   et  seq.;    BelCs  Princ.  §  451; 

room's  Synop.  A.  (,;  Abbot,  34. 

ExhibitioiL  This  term  is  applied  to  an 
action  for  compelling  production  or  delivery 
of  writings,  and  may  be  resorted  to  either  for 
the  recovery  of  writings  which  belong  to  the 
pursuer,  or  it  may  be  raised  at  the  instance 
of  an  apparent  heir,  to  force  production  of 
writings  and  title-deeds  relative  to  his  pre- 
decessor's estate,  in  order  to  enable  the  heir 
to  deliberate  as  to  the  propriety  of  entering 
heir,  and  thereby  incurring  a  responsibility 
''"r  his  predecessor's  debts  and  obligations. 

I.  Exhibition  and  delivay  bg  a  propridor  (^ 
the  wrilt  called/or. — This  is  an  oidiuary  peti- 
tory and  principal  actiou,  whereby  the  owner 
of  a  writing  requires  the  defender  to  produce 
it,  an<l  to  deliver  it  to  him.  Being  a  real 
action,   it  may  be  insisted  ia  against  any 
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holder  of  the  docuaiont  required— the  finrsuer 
beiog  bound  to  spocify  the  manner  in  which 
the  defender  became  possessed  of  the  docu- 
nent;  and  also  to  prove  (vhich  he  may  do 
hj  witnesBes)  that  the  defender  had  the  writ 
m  his  posaessien  at  the  date  of  the  citation, 
or  since.  After  that  has  been  established,  it 
it  iDCQrabent  on  the  defender  either  to  pro- 
dnce  the  writing,  er  to  prove  that  he  warrant- 
ahlj  parted  with  it,  or  fairlj  lost  possession 
of  it ;  and,  if  the  porsaer  be  not  satisfied  with 
the  defender's  statement,  he  may  compel  him 
to  answer,  Dpon  oath,  all  pertinent  interroga- 
tories in  relation  to  his  having  the  writing, 
or  pntting  it  away,  or  aa  to  his  knowledge  or 
■aspicion  concerning  the  person  or  persons 
who  may  have  got  possoBsion  of  it ;  A.  S.  22it 
FA.  1688.  SteiV,  B.  iv.  tit.  33,  §  1,  and  B. 
i.  tit.  7,  §  14 ;  afoW*  NoUs,  p.  11. ;  Bant.  B.  i. 
lit.  8,  §  41,  et  seq.;  Bnk.  B.  iv.  tit  1,  S  52  ; 
TaHon  Evidence,  p.  315 ;  J«nd.  Stylet,  2d  edit, 
vol.  iii.  p.  45,  656 ;  BeU'i  Com.  ii.  72. 

2.  Exhibititm  ad  delib«rtmdiim  by  an  apparent 
hdr. — Thia  action  has  more  the  character  of 
so  accessory  action  than  the  preceding  has, 
and  may  be  pursued  against  third  parties  as 
well  aa  reUtions,  by  every  heir  who  may  com- 
petently be  chamd  to  enter  heir  to  a  de- 
ceased person.  The  right  to  insist  in  the 
action  is  one  of  tho  privileges  of  an  apparent 
heir;  and  he  may  raise  it  either  within  the 
trnput  deiiheraitdi,  or  after  ite  expiration,  and 
at  any  time  before  his  entry  aa  heir.  In  the 
action  the  apparent  heir  is  entitled  to  call 
for  exhibition  of  all  deeds  granted  to  or  by 
his  predecessor,  whether  the  deeds  have  been 

rected  by  sasine  or  not,  to  the  effect  that 
may  thereby  be  enabled  to  deliberate 
whether  or  not  it  will  be  prudent  for  him  to 
take  np  the  succession  which  has  opened  to 
hiB.  Any  deed  of  the  predecessor,  by  which 
the  heir  is  excluded  from  the  snccesaion,  will 
alTord  a  good  defence  against  the  action. 
Hence  aa  irredeemable  disposition,  or  a  dead 
of  entail,  by  which  the  ancestor  has  been 
divested  and  the  heir  excluded,  will  be  a 
BolGcient  defence  to  the  disponee  against  ex- 
hibiting the  writings  relative  to  such  diepo- 
■ition  or  deed  of  entail ;  and  that  whether 
sanne  has  followed  on  the  deed  or  not.  Id 
like  manner,  if  the  apparent  heir  have  been 
charged  to  eater  heir  by  a  creditor  of  the  de- 
funct, and  have  renounced,  the  heir  cannot 
legally  iosist  in  an  eihibilion  ad  deliberandum 
against  the  creditor  on  whose  charge  lie  has 
renouDced  ;  but  that  renunciation  will  he  no 
bar  to  an  action  of  exhibition  ad  ddiherandwa 
against  any  other  creditor  of  the  defunct. 
Although  the  heir,  before  hie  entry,  may  re- 
quire eibtbitioo  of  writings  ad  ddiberatUnm, 
he  eanoot,  until  his  actual  entry  as  heir, 
compel  delivery  of  the  title-deeds  or  other 
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documents  belonging  to  hia  ancestor,  in  the 
hands  of  third  parties  ;  neither  can  he  enforce 
payment  of  the  debts  proved  by  snch  docu- 
ments to  be  due  to  the  ancestor,  Erik.  B.  iii. 
tit.  8,  5  56,  et  teq. ;  Stair,  B.  iv.  tit.  33 ;  Bank, 
B.  iii.  tit.  4,  5  66,  and  tit.  5,  §  7 ;  BelVi  Frinc. 
6  1688 ;  lUiuL  ib. ;  Jurid.  Sti/lei,  2d  edit.  vol. 
iii.  p.  266.     See  also  Apparent  Heir. 

3.  An  exhibition  ad  pnbandum,  was  an- 
other accessory  action  formerly  in  use.  This 
was  an  action  competent  to  the  party  to  a 
suit,  when  he  wished  to  prove  a  fact  pertinent 
to  the  cause,-  by  the  production  of  writings 
belonging  to,  or  in  the  custody  of,  third 
partiea — technically  called  Savers.  But,  in 
practice,  this  action  has  been  long  superseded 
by  incident  diiigtncet,  granted  in  the  course  of 
the  principal  action  against  the  haver  of  the 
writing.  Erik.  B.  iv.  tit.  1,5  62  ;  Stair,  B. 
iv.  tit.  33,  §  2,  and  tit.  41,  §  5,  el  teq. ;  More't 
NoUt,  p.  cccxv. ;  Didtm  on  Evidence,  669. 
See  Diligence.     Haver.     Incident  Diligence. 

Exhibition:  the  benefactions  settled  for 
the  maintenance  of  scholars  in  the  English 
Universities,  not  depending  on  the  founda- 
tion, are  called  Exhibitumt.  In  this  sense, 
the  term  is  analt^ons  with  the  Scotch  term 
bursary.  An  exhibition  was  the  name  for- 
merly given  to  an  attowance  of  meat  and 
drink,  such  aa  was  customary  among  the  re- 
ligious appropriators  of  churches,  who  usually 
made  it  to  the  depending  vicar.  Tomlint'  Diet, 
h.  t.     See  BvrMry.     AUaraget, 

Ezbomation.  This  term  is  sometimes  ap- 
plied to  the  offenoe  of  disinterring  a  dead 
body.     See  Dead  Body. 

Exile.     See  TransportaHon. 

EzitOB ;  the  issues  or  profits  of  anything. 
Exitut  lerrcB,  the  rents,  fruits,  and  profits  of 
the  land.  Exitus  jusliUaritE,  the  profit  of  the 
justice  aire.  Exitua  curia,  the  issues  and  com- 
modity of  a  court,  aa  amerciaments,  and  the 
like.     Skene,  h.  t. ;  Stair,  B.  ii.  tit.  3,  §  64. 

Ezoneration ;  a  discharge;  or  it  signifies 
the  act  of  being  legally  dishurdened  of,  or 
liberated  from,  tho  performance  of  a  duty  or 
obligation.  Conclusions  for  exoneration  are 
generally  inserted  in  actions  of  niultiplepoind- 
ing  at  the  instance  of  truateea,  executora,  and 
others.  See  3  Jvrid.  Stslct,  2d  edit.  p.  313. 
et  seq.  Petitions  for  exoneration  and  dis- 
charge of  purchasers  and  factora  in  rankings 
and  sales  are  also,  in  certain  circumstances, 
competent;  3  Jvrid.  Styles,  861-864.  Peti- 
tions for  the  discharge  of  judicial  factors, 
tutors,  and  others  under  the  Pupil's  Protec- 
tion Act,  are  regulated  by  12  and  13  Vict., 
c  fil,  5  34 ;  and  20  and  21  Vict.,  c.  56, J  4. 
See  Discharge.  Mtdtijdepoinding.  Shanes  Prae. 
pp.  682-583,  695. 

Ezpeding  Letters,  This  expression  la 
said  to  be  derived  from  the  French  Ferb 
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expeditr,  which  Bigoifles  to  make  oat  the  prin- 
cipal copies  of  letters,  judgments,  and  other 
juridical  writs.  In  the  phraseology  of  the 
Scotch  law,  to  expade  tetters,  means  to  write 
out  the  principal  writ,  and  get  it  sigueted, 
sealed,  or  otherwise  completed.  Thus,  after 
a  bill  of  Buspension  or  of  advocation  had  been 
passed  by  the  Lord  Ordinary  on  the  Bills,  the 
act  of  writing  out  the  letters  of  suspension  or 
of  advocatioD,  and  of  obtaining  them  signeted, 
was  termed  expeding  Ike  letters — the  passed  bill 
being  the  warrant  for  so  doing.  In  like 
manner,  the  act  of  passing  a  royal  charter 
through  the  seals  was  formerly  termed  ezped- 
ing  a  charter,  although  now  the  technical 
expression  is, piUMnjracAarfer.  See  Rots' iLecU 
vol.  i.  p.  236.  See  Suspension.  Advocation. 
Ezpemei,  or  Costs  of  Suit  In  judicial 
procedure,  this  term  is  applied  to  the  charges 
eligible  from  a  party  to  a  process,  as  court- 
dues,  fees  to  counsel  and  agents,  and  other  ex- 
penses incurred  in  the  prosecution  of  the  ac- 
tion. It  is  almost  the  invariable  practice  for 
the  pursuer,  or,  generally  speaking,  for  the 
party  making  any  claim  judicially,  not  only 
to  demand  payment  or  performance  of  the  ob- 
ligation, or  declarator  or  reduction  of  therigbt 
which  is  in  question,  but  also  to  conclude  for 
the  expenses  of  the  process  which  he  has  found 
it  necessary  to  institute.  Expenses  may  be 
given,  however,  without  being  specially  con- 
cluded for.  They  are  not,  properly  speaking, 
part  of  the  subject-matter  of  an  action  ;  Hop- 
kirk,  21  Dec.  1855,  18  D.  300.  In  like 
manner,  it  is  the  practice  forthe  defender  or 
respondent  to  demand  the  expense  attending 
his  defence ;  and  the  Court  (except  where 
special  statute  or  rules  of  court  regulate  the 
matter  otherwise)  are  in  use  to  exercise  a  dis- 
cretionary power  on  this  point.  Regularly, 
the  question  of  expenses  ought  to  be  deter- 
mined in  the  decree  which  settles  the  point 
of  law ;  for  the  expenses  are  not  demandable 
in  a  new  action.  By  6  Geo.  IV.,  c.  120.  §  17, 
it  is  directed,  "  that  in  pronouncing  judgment 
on  the  merits  of  a  cause,  the  Lord  Ordinary 
shall  also  determine  the  matter  of  expenses, 
so  far  as  not  already  settled,  either  giving  or 
refusing  the  same  in  whole  or  in  part ;  and 
every  interlocutor  of  the  Lord  Ordinary  shall 
be  final  in  the  Outer-House."  It  frequently 
happens,  however,  that  decrees  are  allowed 
to  be  extracted,  which  contain  a  reservation 
of  the  question  of  expenses,  the  process  to  that 
extent  remaining  in  dependence.  In  the  case 
of  decrees  in  absence,  the  slat.  1  and  2  Oeo. 
IV.,  c.  38,  §  33,  provides,  that  it  shall  not  be 
lawful  to  extract  any  decree  for  the  random 
■am  of  expenses  concluded  forin  the  summons; 
hut  that,  in  all  cases  of  decrees  in  absence,  an 
account  of  expenses  shall  be  lodged  in  process, 
and  taxed  hy  the  Auditor ;  and  that  a  report 


EXP 

thereon  hy  the  Auditor  shall  be  a  suflScient 
warrant  to  the  extractor  to  fill  up  the  amount 
of  the  expenses  to  be  awarded  against  the 
defender,  without  the  necessity  of  bringing 
the  Auditor's  report  before  the  Lord  Ordi- 
nary, unless  hy  his  own  direction  or  that  of 
the  Auditor,  or  on  the  motion  of  any  party 
interested.  See  Decree.  Where,  in  a  liti- 
gated cause,  expenses  have  been  found  due  to 
either  party  by  the  Court  of  Session  or  by  a 
Lord  Ordinary,  the  practice  is,  for  the  Court 
or  Lord  Ordinary  to  make  a  remit  to  the  Au- 
ditor of  Court  to  tax  the  account  of  expenses. 
The  account,  together  with  a  copy  of  the 
interlocotor  finding  expenses  dne,  prefixed 
thereto,  is  lodged  with  the  Auditor,  who  there- 
after fixes  a  time  for  the  taxation,  and  a  copy 
of  the  account,  together  with  the  Auditor's 
warrant  for  taxing,  is  served  on  the  agent  for 
the  pai-ty  or  parties  found  liable  in  expenses, 
that  be  may  attend  at  the  time  so  txed.  The 
agent  for  the  party  found  entitled  to  expenses 
attends  at  the  same  time,  and  produces  the 
process,  or  such  part  of  it  as  may  be  necessary 
for  the  taxation  of  the  account,  together  with 
the  drafts  or  copies  of  papers,  and  other 
vouchers  of  his  account,  to  the  Auditor.  After 
the  account  is  taxed,  the  agent  is  entitled  to 
get  back  the  process,  in  older  to  return  the 
same  to  the  clerk,  except  in  those  cases  where 
it  may  be  necesary  for  the  Auditor  to  retain 
it  for  further  examination,  in  which  case,  a 
receipt  is  given  by  the  Auditor  or  his  clerk, 
for  the  process ;  A.  S.  llth  July  1828,  §  69. 
The  Auditor  is  empowered  to  hear  the  agents 
for  the  parties,  but  not  in  writing,  on  their 
objections.  The  Auditor  returns  a  short 
report  on  the  account,  specifying  the  taxed 
amount;  and,  if  no  objection  be  made,  the 
Court  or  Lord  Ordinary  before  whom  the  pro- 
cess depends,  approves  of  the  report  and  de- 
cerns for  the  amount.  In  case  either  party 
means  to  object  to  the  Auditor's  report,  be 
must  immediately  lodge  with  the  clerk  of  the 
process  a  short  note  of  bis  objections  without 
argument,  a  copy  of  which  must  be  transmitted 
to  the  agent  on  the  other  side,  and  the  Court 
or  Lord  Ordinary  may  either  direct  the  objec- 
tions to  be  answered  viva  voce,  or  in  writing ; 
the  expense  of  the  discussion  being  laid  on  the 
objector  ifhe  fail  in  making  good  his  objection, 
and  the  interlocutor  thereon  being  final;  A.S., 
6th  Feb.  1806.  The  expense  of  the  judicial 
discussion  is  always  laid  on  the  party  object- 
ing, where  his  objections  are  repelled ;  but 
not  necessarily,  if  the  objection  has  been  stated 
by  him  to  the  Auditor,  and  repon«d  by  the 
Auditor  to  the  Conrt,  for  determination.  An 
intimation  of  an  appeal  to  the  House  of 
Lords,  is  not  enough  to  stop  decree  being  pn>- 
nounced  for  expenses ;  but  where  the  appeal 
has  been  actually  presented,  and  serriee  irf^aa 
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order  thereon  has  taken  place,  a  motion  for 
expenses  is  iacompetent.  On  petition  to  the 
Coart,  however,  interim  executioD  pending 
appeal,  is  granted  as  to  eipensee,  the  party 
finding  caution  t«  repeat,  if  the  judgment  be 
reverted  ;  CoeKraae,  12  D.  302.  If  the  agent 
who  has  conducted  the  cause  wish  it,  the  de- 
cree for  the  expenses  will  be  allowed  ia  issue 
and  be  extracted  in  his  name.  Expenses  be- 
long to  the  agent,  and  the  party  found  liable 
in  them,  cannot  prevent  his  getting  such  de- 
cree, bj  pleading  a  counter  claim  gainst  his 
client;  MiUtr,  22d  June  1848,  10  A  1384. 
The  taxation  of  the  expenses,  where  either 
party  is  found  liable  to  pay  them,  is,  of  course, 
a  taxation  as  between  farty  and  forty,  not 
as  between  agent  and  dient;  for,  although 
a  party  who  is  found  liable  in  bis  adversai7's 
expenses,  is,  under  such  an  award,  bound  to 
pay  the  regulated  expenses  of  a  judicial  dis- 
cussion, conducted  in  the  ordinary  manner,  he 
lies  under  no  obligation  to  pay  ati  the  expenses 
which  an  anxious  or  capricious  litigant  may 
have  incurred  in  the  conduct  of  his  cause  ;  A. 
S.  19&  Dee.  1835.  fiut,  although  such  ex- 
penses are  not  included  under  an  award  of  the 
expenses  of  process,  it  is  equally  clear  that  the 
litigant  is  bound  to  pay  his  own  agent  fur  all 
the  unnecessary,  <  and,  very  often,  useless  ex- 
pense bona  fide  occasioned  by  the  litigant's 
own  over-anxiety,  and  at  his  express  desire. 
Hence  arises  the  distinction  which  has  been 
recognised  between  a  taxation  of  costs  as  be- 
tween party  and  party,  and  as  between  agent 
and  client.  Independently,  however,  of  such 
capricious  and  extraordinary  costs,  it  neces- 
sarily happens,  that,  in  almost  every  case,  the 
agent  for  one  or  other  of  the  parties  (and, 
where  no  expenses  are  found  due  to  either 
party,  the  ^eiit  for  each  party)  has  an  account 
to  claim  from  his  own  employer.  The  Act  of 
Sederunt  accordingly  provides  in  like  manuer 
for  the  taxation  of  accounts  as  between  agent 
and  client,  by  authorising  a  summai?  appli- 
cation to  be  made  by  the  party  to  the  Lord 
Ordinary  before  whom  the  cause  depends,  or 
bae  formerly  depended,  to  get  the  account 
claimed  by  his  agent  remitted  to  the  Auditor 
to  be  taxed  according  to  the  existing  regula- 
tjonsi  the  report,  in  that  case  also,  being  re- 
tomed  to  the  Lord  Ordinary,  and  disposed  of 
u  above,  and  the  sum  so  ascertained  forming 
the  proper  charge  by  the  ageut  against  his 
dient.  3o  also,  when  an  agent  or  his  re- 
presentative raises  an  action  t^inst  his  em- 
ployer for  payment  of  a  professional  account, 
the  Lord  Ordinary  may,  and  usually  does  in 
tbe  fint  place,  remit  the  account  claimed 
to  the  Auditor  to  be  taxed ;  and  no  decree, 
•itbtr  in  absence  or  after  hearing  parties, 
can  bt  pronounced  in  snch  a  case  until  a  re- 
port  na  bovn  made  by  the  Auditor ;  A.  S. 
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6fA  Feb.  1606.  Expenses  awarded  in  jury 
causes  are  also  appointed  to  be  taxed  and  re- 
ported upon  by  the  Auditor  of  the  Court  of 
Session  ;  59  Oeo.  III.,  c.  35,  §  33.  By  A.  8. 
29th  Nov.  1825,  §  39,  it  was  necessary  to 
lodge  two  accounts,  the  one  containing  the 
expenses  incurred  in  the  Court  of  Session, 
and  the  other  the  expenses  incurred  in  the 
Jury  Court.  But  since  the  incorporation  of 
the  two  Courier  one  account  only  is  lodged. 
The  auditing  in  jury  causes  is  regulated  on 
the  same  principles  as  in  other  Court  of 
Session  cases.  There  are  necessarily,  however, 
certain  things  peculiar  to  jury  causes.  Where 
the  country  agent  is  competent  to  take  pre- 
coguitions,  and  has  been  all  along  engaged  in 
the  case,  an  Edinburgh  agent  undertaking 
that  duty  will  only  be  allowed  to  charge  the 
opposite  party  at  the  rate  at  which  the  country 
agent  would  have  charged.  Bnt,  in  general, 
the  Court  ia  disposed  to  allow  the  Edinburgh 
agent's  charges  for  going  personally  U>  the 
country.  A  charge  for  two  precognitions, 
one  by  an  Edinburgh,  and  another  by  a 
country  agont,  is  not  good  against  the  oppo- 
site party.  The  agent  has  the  option  of 
charging  for  a  precognition,  either  according 
to  the  actual  time  occupied,  or  the  UBUsi 
drawing  fees  of  a  memorial  or  pleading,  ac- 
cording to  the  length  of  the  precognition. 
As  to  expenses  of  printing  documeuts  for  jury 
trials,  see  A.  S.  8M  July  1850.  The  amount 
of  fees  paid  to  counsel  is  never  interfered  with, 
if  bona  fide  paid  and  within  reasonable  bounds. 
In  all  cases  where  memorials  are  laid  before 
counsel,' the  fee  paid  therewith,  together  with 
the  date  of  payments,  must  be  marked  on  the 
back  in  large  legible  characters  (in  words), 
and  the  paper  must  afterwards  be  got  back 
from  counsel,  indorsed  with  his  signature  or 
initials,  and  produced  to  the  Auditor.  Where 
fees  are  paid  to  counsel  without  a  memorial, 
a  certificate  under  the  band  of  the  connsel  or 
his  clerk,  must,  if  required,  be  produced,  that 
snch  fees  were  paid  of  the  dates  stated  in  the 
account.  A  party,  after  he  has  been  found 
entitled  to  expenses,  is  not  allowed  to  pay  or 
state  higher  or  additional  fees  to  counsel,  not 
actually  paid  at  the  time.  But  this  rule  does 
not  apply  either  to  cases  on  the  poor's  roll,  or 
to  such  as  have  been  conducted  gratuitously 
by  the  agent  and  counsel,  on  account  of  the 
poverty  of  the  party;  A.  S.  19(A  Dee.  1835. 
In  general,  the  fees  of  two  counsel  only  can 
be  allowed  against  the  losing  party.  The 
magnitude,  however,  of  the  case,  or  other 
special  circnmstances,  may  relax  this  rule. 
The  personal  charges  of  an  unprofessional 
party  are  not  allowed.  The  expression,  ex- 
peiuet  of  the  irvtl,  in  the  interlocutor,  includes 
the  whole  expenses  of  the  process  preparatory 
to,  as  well  as  at  the  trial.     Where  it  is  ne- 
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cesaary  or  proper  to  employ  e,  country  agent 
in  conducting  a  cause  in  the  Court  of  Session, 
reasonable  charges  may  ba  allowed  for  his 
trouble,  &c.,  provided  that  double  charges 
are  not  thereby  incurred  for  doing  the  same 
businegs;  A.  S.  19th  Dec.  1835.  After  a 
case  has  been  decided  in  the  Inner-House 
without  mention  of  expenses,  it  is  thouglit 
incompetent  to  claim  expenses  from  the  Lord 
Ordinary  ;  Campbell  and  Gompang,  2lBt  May 
1803,  Mor.  App.  Expenm,  No.  3;  Willie, 
fith  Feb.  1820,  Fae.  CoU.  But  see  also,  as  to 
claiming  them  Id  the  Inner-House  subse- 
quently, Giliiet,  1843,  fi.  />.  1086;  Mat- 
am,  1844,  6  D.  1135;  Kerr,  1635,  14 
S6. 180.  Afd.  15  July  1837,  2  Sh.aM'L. 
895.  Where  an  interlocutor  of  a  Lord  Ordi- 
nary not  mentioning  eipensea  has  been  re- 
claimed gainst  bj  the  defender,  and  the 
interlocutor  has  been  adhered  to,  without 
mention  of  expenses,  and  the  interlocutor  al- 
lowed to  become  final,  no  expenses  can  be 
awarded  to  the  pursuer;  FUthert  of  Canongate, 
7th  July  1809,  Fae.  Coli.  A  Lord  Ordinary 
can  in  do  case  gire  the  expense  of  any  part 
of  a  process  finally  decided  in  the  Inner- 
House,  without  an  express  remit  for  that 
purpose;  Falconer,  4th  March  1815,  Fae. 
Coll.  See  also,  Wilton,  12th  Nov.  1814. 
But  it  is  competent  to  apply  to  the  Lord 
Ordinary  for  the  expenses  incurred  in  the 
proceedings  in  a  cause  before  him,  although 
the  Court,  in  adhering  to  the  Lord  Ordi- 
nary's interlocutor,  have  awarded  to  the  re- 
apondent  tbeexpenie  of  supporting  it;  Goldie, 
23d  Jan.  1816,  Fae.  CoU.  And  where  an 
interlocutor  of  a  Lord  Ordinary,  finding  ex- 
penses due  generally,  has  been  adhered  to  in 
the  Inner-House,  without  any  mention  being 
made  of  expenses,  it  carries  the  expenses  in- 
curred in  the  Inner-House  ;  Bill,  21st  May 
1824,  S.d  D.  Where,  however,  the  Lord 
Ordinary  has  said  nothing  aI>out  expenses, 
and  his  interlocntor  is  adhered  to,  the  Court 
cannot  give  the  respondent  more  than  the 
expense  of  supporting  the  interlocutor ;  Bowie, 
5th  Dec.  1816,  Fae.  CoU.  In  an  action  on  a 
mutual  contract,  stamped  during  the  de- 
pendence of  the  action  at  the  pursuer's  ex- 
pense, if  the  pursuer  prevail  and  is  found 
entitled  to  expenses,  the  expenee  of  stamping, 
including  penalty  and  solicitor's  fee,  must  be 
borne  by  the  parties  equally ;  Stewart,  12th 
Feb.  1817,  Fae.  Coll.  A  decree  for  expenses 
in  favonr  of  a  party  who  has  been  admitted 
to  the  benefit  of  the  poor's  roll,  in  order  to 
prosecute  the  action,  includes  the  expense  of 
getting  upon  the  roll ;  Cameron,  25th  June 
1814,  Fae.  CoU.;  RanJcine,  Slst  May  1821, 
S.  it  D,  Where  a  judicial  remit  was  made 
by  the  Court  of  Session,  to  an  accountant 
or  other  professional  person  to  report,  it  was 
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formerly  understood  in  practice,  that  the 
agents  who  conducted  the  remit,  as  well  as  the 
parties,  were  persoually  liable  to  the  aconotant 
for  his  fee  ;  Milne  v.  Maclean,  31st  May  1825, 
4  «.<*/>.  45.  But,  by  A.  S.  19th  Dec.  1835, 
it  is  declared  that  no  agent  is,  without  special 
agreement,  to  be  held  personally  responsible 
to  an  accountant,  engineer,  or  other  reporter, 
to  whom  a  remit  is  made,  where  the  i^nt  has 
authority  to  Ijind  the  party.  The  Lonl  Ordi- 
nary in  the  Outer-House,  or  the  Court,  in  the 
event  of  bills  of  suspension  of  decrees  of  in- 
ferior Courts  being  passed,  may  find  the  sus- 
pender entitled  to  the  expenses  he  has  in- 
curred in  the  inferior  Court,  ns  well  as  in  the 
Court  of  Session ;  6  9eo.  IV.,  e.  120,  §  46 ; 
A.  S.  ntk  Jidy  1828,  §  8.  These  expenses 
cannot  be  given  in  the  Bill-Chamber,  hut 
only  after  the  letters  have  been  expede,  or 
after  authority  has  been  obtained  to  discuss 
the  reasons  on  the  bill.  A  general  finding 
of  expenses  in  favour  of  the  suspender  does 
not  carry  his  expenses  in  tiie  inferior  Court. 
In  a  suspension,  the  Court  cannot  remit  to 
the  inferior  Court  to  decide  the  question  as 
to  the  expenses  in  the  Court  of  Session.  As 
to  the  respoodeut's  expenses,  see  Advocativn. 
When  the  Court  remits  a  case  to  the  SheriflT, 
with  instructions  to  repel  the  dilatory  de- 
fences, it  is  competent  to  give  power  to  the 
Sheriff  to  decide  ail  questions  of  expenses  re- 
lative to  said  defences.  Where  expenses  have 
been  found  due  and  modified,  the  agent  who 
has  conducted  the  process  for  the  party  who 
has  been  found  entitled  to  expenses,  may  re- 
quire the  Court  or  the  Lord  Ordinary  to 
pronounce  decree  for  the  expenses  in  his  name 
against  the  adverse  party.  And  where  an 
interlocutor  has  I>een  pronounced  finding  ex- 
penses due,  or  which,  by  necessary  implica- 
tion, carries  expenses,  the  right  of  the  agent 
to  claim  those  expenses,  and  to  have  decree 
in  his  own  name  for  them,  cannot  be  defeated 
by  a  compromise  of  the  law-suit ;  Haaulton, 
17th  June  1813,  Fae.  Cdl ;  BeWt  Com.  ii.  39, 
and  eaies  there  cited.  As  to  the  agent's  pre- 
ference for  his  expenses  over  the  fund  re-, 
covered,  or  in  competition  with  the  creditors 
of  the  party,  see  JSy^fAa;.  Lien.  Astothelia- 
bilityofattomeyaor  mandatories  for  expenses, 
see  Defender.  Injury  causes,  it  iscompetent  to 
award  the  expenses  of  discussing  questions  of 
law  and  relevancy  at  the  time  theyare  disposed 
of;  but  thisis  not  usual.  When  a  part^pre  vails 
on  any  incidental  point,  he  ought  always  to  get 
the  expenses  connected  with  it  at  once.  When 
a  new  trial  has  been  granted,  the  prerioua 
expenses  are  either  awarded  as  a  couditisii. 
or  simplidler  refused,  or  reserved  till  the  isus 
of  the  second  trial.  Cases  illustrative  of  tbtsa 
different  points  will  be  found  analysed  in 
Macfarlane'i  Jury  Prae.  p.  283.    Tha  gamnl 


rale  i.'i,  that  a  new  trial  will  be  granted  iritfa- 
out  payment  of  previous  expenses,  where 
the  first  verdict  is  set  aside,  throQgh  an  error 
in  law  on  the  part  of  the  presidiog  judge  as 
to  the  admission  or  rejection  of  evidence,  or 
in  hia  charge  to  the  jury ;  or  in  respect  of 
the  jnrj  haviog  disregarded  the  law  given  to 
them  by  the  judge.  But  where  the  new  trial 
is  granted  on  any  ground,  except  an  error  in 
law  on  the  judge's  part,  that  renders  it  essen- 
tial to  the  justice  of  the  caae  that  it  should  be 
tried  again,  the  expenses  of  the  first  trial  are 
sometimes  allowed,  but  there  is  no  absolute 
rule  on  the  subject ;  Dargie,  19  D.  878.  At  the 
termination  of  the  cause,  the  question  of  ex- 
penses can  only  be  taken  up  in  the  Division  of 
the  Court  to  which  the  case  belongs,  on  a 
motion  duly  lodged  and  intimated,  which  is 
OEually  done  when  application  is  made  to  have 
the  verdict  applied.  In  geaeral,  the  party 
obtaining  the  verdict  is  entitled  to  his  ex- 
penses ;  bnt  this  rule  is,  in  special  circum- 
staoces,  subject  to  exceptions.  To  get  expenses, 
it  is  not  necessary  that  a  party  should  succeed 
to  the  full  extent  of  his  claima.  It  is  enough 
that  he  has  substantially  succeeded  in  the 
point  at  issue.  Questions  of  expenses  are  for 
the  discretion  of  the  Court  in  consideration  of 
the  circumstances  of  each  case,  and  no  abso- 
lute rules  can  be  laid  down  on  the  subject.  It 
may  be  observed,  however,  that  a  losing  party, 
although  he  may  have  been  successful  on  one 
point,  will  not  get  expenses  on  that  point 
unlets  it  involvedaquestionof  character.and 
was  attended  with  additional  expense.  JoAn- 
tlM,  18  D.  1254.  Whentheactionhasbeen 
brought  for  defamation,  or  violation  of  per- 
sonal liberty,  and  no  retractation  or  apology 
has  been  offered,  the  pursuer,  if  he  obtain  a 
verdict,  thoDgh  only  for  nominal  dam^es,  is 
entitled  to  expenses;  Am>lv.King,lHD.  98. 
Bnt  see  also,  Xatm  v.  Tait,  13  D.  1282  ;  and 
firm?,  14  B.  314, 3050.  But  where  the  loss 
alleged  is  definite  and  specific,  a  verdict  for  a 
party  with  nominal  damages  does  not  carry 
expenses.  Expenses  may  be  modified  in  cou- 
-sideratiott  of  circumstances.  Where  a  party 
is  successful  only  on  some  of  several  issues, 
bnt  upon  the  whole  gets  damages,  he  is  en- 
titled to  his  expenses,  uuder  deduction  of  the 
portion  applicable  to  the  issues  which  he  has 
lost,  and  that  portion  he  must  sometimes 
pay  to  the  other 'party;  A.  S.  19tt  Dee. 
1835.  .  IV'here  the  loss  has  been  definite,  and 
where  the  defender  has  tendered  a  sum  by 
way  of  reparation,  along  with  the  expenses 
of  process,  np  to  the  date  of  the  tender,  he 
will  be  liable  in  expenses,  if  the  jury  award 
nore  than  that  snm,  but  he  will  be  entitled 
to  expenses  if  they  give  tat.  Althongh  this 
rule  does  not  apply  t«  actions  for  defamation, 
and  others  of  that  description,  where  a  pnb- 
2a 


lie  investigation  is  necessary,  yet,  in  one  case, 
the  defender  got  expenses,  in  respect  of  a 
tender  of  L.50,  the  jury  finding  for  the  pur- 
suer only  one  shilling  of  damages.  See  Ten- 
der. With  regard  to  the  expense  of  ap- 
peals to  the  House  of  Lords,  from  judgments 
of  the  Court  of  Session,  the  following  pointa 
seem  to  be  fixed  :—li(.  Where  expenses  have 
been  awarded  by  the  House  of  Lords,  upon  a 
final  discussion  of  the  appeal,  the  Court  of 
Session  is  in  use  to  grant  decrees  for  those 
expenses  in  a  summary  manner.  Bnt  the 
Court  will  not  do  so  where  the  appeal  has 
been  withdrawn  with  permission  of  tJieHouse^ 
on  payment  of  costs.  In  that  case,  the  re- 
medy against  the  party  who  attempts  to  re- 
sile,  is  to  repudiate  the  arrangement,  and 
apply  to  the  House  of  Lords  for  a  discnssion 
of  the  appeal ;  for,  until  the  condition  of  the 
withdrawal  is  complied  with,  the  appeal  is 
still  in  dependence  ;  Brown,  20th  July  1784 ; 
Mor.  p.  4042.  2d,  Wliere  a  judgment  of  the 
Court  of  Session  is  reversed  on  appeal,  and 
the  case  remitted  to  the  Court  of  Session  to 
apply  the  judgment,  without  an  instruction 
to  give  the  appellant  the  expenses  of  the  pre- 
vious litigation,  they  cannot  afterwards  he 
awarded  ;  Pringk,  6th  March  1799,  Xor.  App. 
Expenga,  No.  I;  GeJdti,  16th  Feb.  1816, 
Fac  Coll. :  WiUon,  18th  June  1818,  Foe.  CoU.; 
Col^iAmn.  17  D.  24o. 

By  sundry  statutes  and  acts  of  sederunt 
regulating  procedure  before  the  Court  of  Ses- 
sion, the  Court,  or  the  Lord  Ordinary,  is  em- 
powered to  repone  parties  on  payment  of  the 
whole,  or  of  a  portion  of  the  expenses  pre- 
viously incurred.  Qenerally  speaking,  a  party 
may  be  reponed  against  any  proceeding  to 
his  prejudice,  which  has  taken  place  in  bis 
absence,  or  even  against  judgments  in  /on), 
where,  by  accident  or  inadvertence,  he  has 
allowed  an  interlocutor  against  him  (not 
otherwise  final]  to  become  final.  See  /fgxin- 
inff.  Other  statutes  and  rules  of  Court  have 
rendered  it  imperative  on  the  Court,  in  certain 
cases,  to  award  the  expenses  against  the  un- 
successful party.  Thus,  the  bankrupt  statute, 
54  Geo.  III.,  c.  137,  §  28,  provided,  that  the 
unsuccessfulcompetitorforatru  steesh  ip  should 
pay  the  expense  of  the  competition  ;  and,  al- 
though there  is  now  no  express  enactment  on 
that  snbject,  the  principle  applies  to  competi- 
tions for  the  office  of  common  agent,  and  to 
unsuccessful  objections  to  the  Auditor's  re- 
ports. See  ^.5.  ll(AJt(/yl794,54;6ttF<*. 
IB06;  and  IH&  Dec.  1&3S.  Common  Agent.  In 
several  British  statutes,  some  of  which  ex- 
tend to  Scotland,  the  successful  party  is  en- 
titled to  double  or  Irtible  costs.  In  such  cases 
the  rule  is,  that  the  costs  given  by  the  Court 
de  ineremento,  ss  it  is  termed,  are  to  be 
doubled  or  trebled,  as  well  as  those  given  hj 
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the  jury.  But  double  «i'  treble  costs  do  not 
mean,  according  to  their  literal  import,  twice 
or  Ariee  the  amount  of  single  coata.  Fur  wliere 
a  statu  to  gives  (I(iuIif«coBtE,theyare  to  bo  calcu- 
lated thus: /«(,  the  commoncoBts.aodtbenial/' 
the  common  costs.  If  treble  coBts,^r«<  the  cum- 
moD  costs;  f«c(tnJ/p,hatf  of  these;  nod  then  half 
of  the  latter.     See  TonUiitt'  Diet,  voce  Coelt. 

Tmstees  on  baakrupt  estates,  litigating 
unsuccessfully,  and  also  other  trustees,  if  they 
litigate  unnecessarily  and  improperly,  will 
be  found  personally  liable  in  expenses.  Torbet, 
1849, 11  D.  694 ;  EtU,  1852,  1  Stuart,  494  ; 
Morrison,  1848,  11  J).  297  ;  Clyn^i  Trutteeg, 
18i0,  2  Z>.  554 ;  SmiiA,  1838,  l6Sh.U23. 

As  to  the  expenses  in  which  an  unsuccess- 
ful pursuer  is  to  be  held  liable  where  there 
are  several  defenders,  see  the  cases  of  Edin- 
burgh and  Glasgoa  Railway  Company,  1858, 
20i>.  677;  Leslie,  1858,  ifi.p.  767.  Injury 
causes,  there  is  no  absolute  rule  requiringpay- 
ment  ofespenseBaaaconditionof  a  new  trial 
Dargie,  18S7,  19  D.  878.  In  some  cases  aii 
action  may  pi'oceed  as  to  the  matter  of  ex- 
penses when  no  practical  question  as  to  the 
merits  remains ;  but  where  he  pendente  lite 
settles  the  dispute  in  such  a  way  as  to  divest 
bim  of  all  title  to  sue,  he  cannot  in  general 
be  allowed  to  go  on  in  order  to  get  decree  for 
expenses;  Dobie.  1856,  18  D.  1043.  As  to 
joint  and  several  liability  of  defenders  for 
expenses,  see  cases  of  Mackenzie  and  Logan, 
1852,  15  D.  61,  94.  As  to  certain  items  of 
expense  in  jury  causes,  see  A.  S.,  16U  Feb. 
1841,  §45;  1014  Wjf  1844;  18tt  Ja/y  1850. 
As  to  expenses  prior  to  litigation,  which  ate 
not  carried  by  a  decree  for  expenses,  see 
Prison  Board,  1852,  14  D.  737. 

Under  recent  acts  costs  may  now  be  given 
both  for  and  against  the  Crown ;  18  anil  19 
rid.,  c.  90 ;  19  and  20  Viet.,  c.  56,  §  24.  An 
ai  biter  has  power  to  award  expenses  though 
no  mention  of  them  be  made  iu  the  submis- 
sion ;  Ferrier,  5  D.  456,  App. ;  4  Bell,  161.  As 
to  expenses  iu  advocations  und  suspensions, 
see  these  articles.  In  advocations  decree  for 
expenses  in  the  Supreme  Court  carries  those 
in  the  Inferior  Court  as  well ;  Sittclair,  1855, 17 
D.  784 ;  but  see  also,  Bosicell,  1848, 10  i>.  808. 
In  actions  by  a  hnsband  against  a  wife  for 
divorce  or  separation,  the  former  is  generally 
bound  to  furnish  the  latter  with  the  means 
of  defending  herself:  and  in  actions  by  the 
vife  against  tbe  husband,  she  will  also  get 
from  the  Court,  if  she  has  established  a  prima 
facte  case,  decree  against  the  husband  for  such 
Bunisas  maybe  necessarjtocarryon  the  action. 
Frater't  Rel.  i.  380;  Shand't  Prae.  429. 

The  principles  above  explained  apply  to 
the  expenses  in  inferior  courts,  as  well  as  in 
the  Court  of  Session.  In  actions  which  are 
brought  in  an  incompetent  court,  or  in  an 
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incompetent  form,  or  in  whiuh  parlies  are 
called  who  ought  not  to  have  been  cited  ss 
defenders,  expenses  will  be  awarded  against 
the  pursuer.  And,  in  inferior  courts,  the 
rate  of  charges  is  fixed  by  tbe  regulations  of 
the  court  before  which  the  action  depends  ; 
Sinclair,  16th  June  1825.  In  one  case,  tbe 
question  was  raised,  but  not  decided,  whether 
such  charges  could  he  sustained,  where  the 
inferior  court  rate  of  charges  was  higher 
than  that  fixed  in  the  Court  of  Session ;  C'ttn- 
ninghatne,  9ih  March  1822,  I  S.d  D.  3J5. 
In  some  counties,  it  is  the  practice  for  tba 
Auditor  (in  conformity  with  the  rule  in  the 
Supreme  Court,  introduced  by  A.  S.  19th 
Dec.  1835),  in  taxing  accounts  as  between 
party  and  party,  to  disallow,  of  his  own  ac- 
cord, all  chargi^s  for  pleadings,  die,  in  whicb 
the  claimant  of  the  accouut  has  been  un- 
successful ;  although  he  may  have  ultimately 
obtained  decree  in  his  favour  on  the  whole 
subject-matter  of  the  process.  In  other  coun- 
ties, the  sheriff,  in  finding  expenses  due,  finds 
that  they  are  subject  to  modification  in  re- 
spect ot  such  unsuccessful  pleadings.  The 
auditor  thereupon  taxes  the  whole  item  of 
the  accounts,  agi'eeably  to  the  scale  of  regu- 
lations, and  the  sheriff  thereafter  applies  the 
modification,  upon  the  Auditor's  report  being 
laid  before  him.  The  parties,  on  being  heard 
before  the  Auditor,  usually  get  the  portions 
of  his  report,  to  which  they  respectively  ob- 
ject, marked  as  appealed  from.  The  case  is 
then  put  to  the  roll,  and  parties'  agents  ara 
heard  viva  voce  before  the  sheriff  upon  their 
appeals.  Avizandum  isthereupon  made,  and 
the  sheriff,  on  considering  the  Auditor's  re- 
port, and  the  vtva  voce  objections  and  aosweiB 
of  parties,  modifies  the  account  to  the  amount 
which  be  may  consider  right,  and  prononnces 
decree  for  the  sum  so  modified.  See  Mac- 
laurin's  Sheriff-Court  Prac.  ii.  398,  «i  seq. 

In  criminal  prosecutions,  if  statutory,  no 
costs  can  be  given  unless  sauctioned  by  the 
statute.  By  9  Geo.  IV.,  c.  29,  §  23,  no  fees 
or  expenses  of  any  description  are  exigible  by 
the  clerks  or  other  oUcei-s  of  a  criminal 
court  from  any  person  on  whom  a  criminal 
libel  shall  have  been  served,  "  unless  the 
same  shall  form  part  of  the  sentence  of  the 
Court."  This  seems  to  imply  that  expenses 
may  form  part  of  a  sentence,  and  expenses 
have  been  awarded  against  procurators-fiscal 
where  the  charge  was  dismissed  as  iAelevont, 
and  as  not  amounting  to  a  crime ;  Prentice,  1 
Brovm,  561.  As  to  awarding  expenses  against 
a  panel  pursued  only  by  the  publie  pro- 
secutor, see  2  Hume  493,  Hote  I ;  and  on 
the  subject  of  expenses  in  criminal  caaea  g»- 
nerally,  2  Hume,  69,  128,  134,  NoU  l.,37«, 
382  ;  2  Alison,  39,  113,  355,  676.  Sae,  on 
the  subject  of  this  article  geaeraliy,  £li^,  B. 
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h.  lit.  3,  §2;  More'e  Notet,  p.  ecxc;  Erik. 
B.  ir.  tit.  a,  5  18,  et  »eq. ;  Be«'*  Com.  i.  649 ; 
Brtnen't  S^nop.  h.  t.,  and  p.  2168 ;  M'Gtashau's 
Sim/  Courts,  337,  el  teq.;  Shaitd's  Prae. 
1026,  «tM^;  Shaw's  Digest,  h.  t.  See  flj/jm- 
thte.    Lien.     Retention. 

ExpOBUiff  Children.  The  offence  of  ei- 
pwing  and  deserting  an  inrant  child,  if  ac- 
companied irith  circunutsnees  provJDg  an  in- 
tention to  destroy,  and  followed  by  death  in 
consequence  of  the  exposure,  amoantB  to  the 
crime  of  murder.  Whether  this  be  the  easo 
vbere  there  is  no  evidence  of  an  intention  to 
destroy,  bat  the  child  dies  by  an  accident 
connected  with  the  exposure,  may  be  more 
questionable ;  but  on  principle,  the  reckless 
exposure  of  an  infant  child  to  the  risk  of 
death,  followed  by  death,  seems  to  be  nothing 
lets.  Even  although  the  child  doea  not  pe- 
rish, its  desertion  and  exposure  to  any  con- 
siderable risk  is  a  crime  puniabable  arbitra- 
rily, according  to  the  circumstances  of  the 
case,  and  which  has  been  punished  with  whip- 
ping, itDprieoiinient,  or  banishment.  A  charge 
of  "  wickedly,  wilfully,  and  feloniously,  ei- 
poeing  an  infant  cbild,  in  a  situation  of  dan- 
ger to  its  life,  by  the  mother  of  such  child," 
has  been  saatained  as  relevant.  Gibson,  1845  ; 
2  Brevn,  366  ;  Hume,  i.  296  ;  Alison's  Princ. 
162.    See  ChUd-MuTder. 

Expiry  of  the  Legal ;  ia  the  expiration  of 
the  period  within  which  the  subject  of  an  ad- 
jndieation  may  be  redeemed,  on  payment  of 
the  debt  adjudged  for.  Before  the  debtor  can 
be  foreclosed,  and  bis  right  of  redemption  cut 
off,  there  must  be  either,^!.)  decree  in  an 
iction  of  declarator  of  expiry  of  the  legal, 
at  the  instance  of  the  adjudger  or  adjudgers, 
■gainst  the  debtor;  or,  (2.)  possession  on 
charter  and  sasiDO  for  forty  years.  Jurid. 
Stytet,  2d  edit.  vol.  iii.  p.  407  ;  Shand's  Prac. 
p.  715.     See  AdjudiaUion.     Legal. 

Ezpromisior.  According  to  the  distinc- 
tion of  the  Roman  law,  an  Ripromissor  was 
one  who  undertook  the  debt  of  another,  by 
mbstituting  himself  as  principal  debtor,  in 
room  of  the  former  obligant;  who,  in  so  far 
u  concerned  the  creditor,  was  liberated  from 
his  obligation.  An  adpnmtssor  or fdejussor, 
on  the  other  band,  was  more  properly  a 
cantioner,  inasmuch  as  he  merely  acceded  to, 
orbonndfaimself  intermsof  the  obligation  of, 
the  principal  debtor,  who  also  remained  bound 
to  the  creditor.  Stair,  B.  i.  tit.  17,  §  3; 
&n«i.  B.  i.  tit.  23,  5  25  ;  Brsk.  B.  iii.  tit.  4, 
j  22.    See  Cautionary. 

Extent;  is  the  name  given  to  the  ancient 
eensHs  or  general  valuation  put  upon  all  the 
lands  in  Scotland,  for  the  purpose  of  regulat- 
ing the  proportion  of  public  subsidies  or  taxes 
exigible  from  them,  as  well  as  for  ascertaining 
the  amount  of  the  casnalties  due  to  the  snpe- 
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rior.  The  precise  period  at  which  a  valua- 
tion of  this  kind  was  first  mode,  has  not  been 
clearly  ascertained,  although  it  has  long  been 
the  subject  of  inquiry  and  controversy  amongst 
lawyers  and  antiquaries.  It  appears,  how- 
ever, that,  so  early  as  the  year  1474,  the  old 
extent  or  valuiition  had  been  deemed  in- 
adequate ;  and,  accordingly,  the  statute  1474, 
c.  56,  ordains  that,  in  the  retours  made  to 
Chancery,  the  inqnest  shall  state  "  what  the 
land  was  of  avail  of  the  anld,  and  the  very 
avail  it  was  worth,  and  gives  the  day  of  the 
serving  of  the  said  brieve."  Under  that 
statute,  according  to  the  generally  received 
theory,  the  practice  for  some  time  prevuled 
of  adducing  evidence  before  the  inquest,  of  the 
real  rent  or  value  of  the  lands  at  the  time, 
which,  as  well  as  the  old  extent,  or  more  an- 
cient valuation,  was  accordingly  stated  in  the 
retour.  But  after  lands  had  been  once  so 
valued,  it  is  said  that,  on  the  occasion  of 
future  retours,  a  new  valuation  was  not  made, 
but  that  the  amount  of  the  new,  as  well  as  of 
the  old  extent,  was  taken  from  the  former 
retour  ;  and  that,  even  where  no  evidence  of 
the  present  value  had  been  adduced,  a  prac- 
tice was  introduced  of  stating  in  the  retour 
the  present  value  at  a  quadruple,  quintuple, 
or  sextuple  of  the  old  extent,  according  to  the 
custom  of  retouring  lands  in  the  particular 
shire;  Hope's  Minor  Practieks,  p.  194,  edit. 
1734.  In  this  manner,  the  new  and  the  old 
extent  are  supposed  to  have  been  ascertained 
— the  new  extent  being  the  valuation  thus 
fixed,  and  the  old  extent  consisting,  as  has 
been  generally  understood,  of  a  valuation 
made  in  the  reign  of  Alexander  III.,  or,  at 
any  rate,  at  some  time  prior  to  1474  ;  Ersk. 
B.  ii.  tit.  5,  §  33 ;  Skene,  voee  Extent ;  Karnes' 
Law  Tracts,  Tract  XIV.  Neither  of  these 
valuations  extended  to  church  lands,  the  share 
of  the  subsidies  applicable  to  them  being  levied 
from  the  beneficiaries,  according  to  the  value 
of  their  benefices,  as  settled  by  Bagimont's 
Roll ;  Ersk.  B.  iii.  tit.  5,  §  34.  See  Bagimonfs 
Roll.  During  the  Usurpation  a  more  equit- 
able rule  of  assessment  was  iotrodaced,  and 
the  rates  laid  upon  each  county  precisely 
fixed.  After  the  Restoration,  very  nearly  the 
same  system  was  continued — statutory  com- 
missioners being  appointed  to  apportion  the 
general  snm  laid  upon  each  county,  upon  the 
ditTerent  lands  in  the  county,  according  to 
their  respective  real  rents.  See  the  Act  of 
Convention,  23d  Jan.  1667,  The  rent  fixed  by 
those  valuations  is  commonly  called  the  valued 
rent;  according  to  which,  the  land-tax,  and 
most  of  the  other  public  and  parochial  assess- 
ments, have  been  since  imposed.  It  was  like- 
wise the  rule,  under  the  old  election  law,  for 
regulating  freehold  qualifications  where  the 
old  extent  did  not  appear ;  1681,  c.  21.     See 
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article  EUdion  Laut.  Erskine'a  account  of 
old  aud  Dew  extent  is  abridged  from  Lord 
KafM^  HUtorkal  Law  Tracts,  Tracl  IIV.; 
aod  the  same  authority  has  been  followed  by 
more  recent  writers.  Lord  Kamee  having  been 
indebted  for  the  materials  of  biB  theory  to  Mr 
John  Davidson,  a  very  learned  member  of  the 
society  of  writers  to  the  signet.  But  see  the 
subject  ofeitentslargelyand  learnedly  treated, 
and  Lord  Kamea'  views  modiHed  and  cor- 
rected, in  the  case,  Cramtmi  v,  Gibson,  18th 
May  1818,  Fae.  &H.,— one  of  the  papers  iu 
which  case,  written  by  Mr  Thomson,  deputj- 
clerli  register,  and  extending  to  280  quarto 
pages,  was  stated  from  the  Bench  to  contain 
a  very  learned  treatise  on  the  old  extent. 
See  also  Skene,  voce  Extent;  Balfaar'i  Practkk% 
p.  430 ;  Craig,  de  Ftndis,  lib.  ii.  dieg.  17,  § 
36;  Siair,  B.  lii.  tit.  5,  §  38 ;  Mackemie's 
Intt.  B.  ii.  tit.  5,  §18  ;  Hope's  Minor  Practieke, 
tit.  iv.j  14 ;  Bant.  B.  iii.  tit.  5,  5  32 ;  Kama' 
law  Tracti,  Tract  JIV.;  Kama'  Stat.  Law 
Abridg.h.  t.;  Erek.  B.  iii.  tit.  5^6  31,  e(  «?.; 
Bailet'  Annals,  vol.  i.  p.  202  ;  Wight  on  Elee- 
tions,  p.  160,  el  seq.;  Bell's  Klection  Law,  p. 
154,  et  seq. ;  BtlPt  Prine.  §  1830. 

I^ten^  Crown'i.  Ad  extent,  in  the  accep- 
tation of  the  English  law,  is  a  writ  of  execu- 
tion or  conimissian  to  the  Sheriff  for  the 
valuing  of  lands  and  tenements;  ai 
times  the  act  of  the  Sheriff  or  other 
sioner  upon  this  writ ;  Tomlins'  Diet,  h.  t.  By 
the  treaty  of  Union  between  Scotland  and 
England,  the  revenue  laws  of  the  two  countries 
were  assimilated ;  and  the  Crown's  preference 
and  the  English  execution  by  extent  (so  far 
at  least  as  concerns  moveable  property),  was 
introduced  lu  revenue  matters,  under  the  ex- 
ception, and  in  the  manner  explained  under 
the  articles  Crown  Ddits  and  Exchequer,  The 
process  of  extent,  thus  introduce,  was  a 
speedy  remedy  given  to  the  Crown  for  recover- 
ing i:ioney  duo  to  the  public.  Originally,  in 
England,  this  ex^-'cutiun  was  confined  to  land  : 
but  by  statute  33  Henry  'Vni.,  c.  39,  it  is 
authorized  to  be  given  to  the  Crown  for 
attaching  the  body,  lands,  goods,  and  debts  of 
the  Crown  debtor,  for  the  recovery  of  all  sorts 
of  debts  due  to  the  Crown.  Where  the 
Crown  debt  is  due  by  bond,  either  in  the 
English  or  Scotch  form,  a  writ  of  extent  may 
issue  on  production  of  the  bond  with  an  affi- 
davit, and  without  any  preliminary  stop.  If 
the  debt  be  by  simple  contract,  it  must  be 
made,  what  is  termed  iu  the  law  of  England, 
mntter  of  record,  before  a  writ  of  extent  can 
issue.  In  the  case  of  a  partnership  debt,  the 
extent  may  issue  against  the  several  copart- 
ners ;  but  for  the  debt  of  an  individual  part- 
ner, the  Crown  can  take  no  more  than  bis 
interest  in  the  company  goods,  after  payment 
of  the  company  debts.    The  application  in 
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Exchequer,  fur  a  writ  of  extent,  is  accom- 
panied by  an  affidavit  stating  the  amount  of 
tho  debt,  and  that  there  is  danger  of  ils  being 
lost  to  the  Crown  unless  the  extent  be  issued. 
The  Jiat  or  warrant  for  a  writ  of  extent  may 
be  obtained  at  any  time,  either  during  term 
or  vacation,  on  application  to  the  Judge  in 
Exchequer,  by  whom  the  fiat  is  signed — the 
date  of  the^itl  being  the  date  of  the  testing 
of  the  writ.  The  writ  is  tested  by  the  Judge, 
and  sealed  with  the  Kxchequcr  seal.  The 
A'rit  of  extent  directs  the  Sheriff  to  take  the 
person  of  the  Crown  debtor,  and  to  take  and 
appraise  his  effects  and  debts.  In  Scotland, 
the  moveable  estate  only  of  the  debtor  could 
he  taken  ;  and  the  general  rules  were, — IsJ, 
Tliat  all  goods  and  effects,  the  absolute  pro- 
perty of  the  Crown  debtor  at  the  teste  of  the 
writ,  might  be  taken,  into  whose  hands  soever 
they  might  have  come  since  that  time  ;  and, 
2d,  That  money  might  be  seized,  and  all 
debts  due  to  the  Crown  debtor,  or  assigned 
by  him  since  the  teste  of  the  writ.  But  bona 
fiie  cash  payments  made  since  the  teste  were 
not  affected.  The  Sheriff,  in  Execution  of  the 
writ,  was  not  authorized  to  sell  or  convert 
the  effects  into  money,  until  the  venditioni  ex- 
ponas had  issued ;  and  after  the  goods  had 
been  sold,  under  that  authority,  to  the  amount 
of  the  Crown  debt,  the  proceeds  were  i-etumed 
to  Exchequer  for  the  use  of  the  Crown,  under 
deduction  of  poundage  and  extra  allowance, 
which  the  Sheriff  was  entitled  to  claim  on  a 
motion  in  Exchequer.  An  ex'tent  in  the 
second  degree,  as  it  was  termed,  was  the  proc«es 
by  which,  on  the  insolvency  of  a  Crown 
debtor,  the  debts  due  to  him  by  his  ddtort 
were  made  effectual  to  the  Crown.  This  pro- 
cess was  issued  from  Exchequer  on  an  affidavit 
of  the  Crown  debtor's  insolvency,  on  which 
affidavit  a  Jiat  was  granted  for  a  writ  of  ex- 
tent against  the  debtor  of  the  Crown  debtor; 
and  the  same  process  might  be  repealed  in  the 
third,  and  even  in  the  fourth  degree.  Such 
an  extent  was  called  an  extent  in  chief  in  tb« 
second,  thini,  or  fourth  degree;  and  it  differed 
from  an  extent  in  aid,  inasmuch  as  it  was  sued 
out  by  the  Crown  as  the  real  plainti^,  for  the 
direct  recovery  of  the  Crown  debt,  whereas 
an  extent  in  aid  was  sued  out  only  nominally 
by  the  CrowD,  but  really  by  a  Crown  dd>tor, 
for  the  recovery  of  a  debt  due  to  himself,  and 
for  his  own  benefit.  Au  extent  iv  aid  pro- 
ceeded on  the  fact,  or  fiction,  that  the  Crown 
debtor  was  less  able  to  pay  under  the  Crown's 
extent  against  himself,  than  he  would  ha.Te 
been  if  he  could  have  recovered  the  debts  duo 
by  another  to  him.  Hence,  this  extent  wu 
said  to  be  obtained  tii  aid  of  a  previous  ex(«n^ 
at  the  Crown's  instance,  against  the  applioant 
for  an  extent  in  aid ;  and  the  writ  aoeordioKljr 
issued,  not  against  the  Crown  debtoFi  wrt 
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■gaiust  the  debtor  to  the  Crown  debtor.  For 
■  history  of  the  abuses  of  extents  iii  aid,  see 
BflTt  Com.  vol.  ii.  p.  47,  5th  edit.  These 
abuses  were  at  Inst  attempted  to  be  remedied 
by  the  statute  57  &eo.  III.,  c.  117,  proceed- 
ing on  the  preamble, — "  That  extents  in  aid 
have,  in  many  casea,  boon  issued  for  the  levy- 
iog  and  recovery  of  larger  sums  of  money 
thttD  were  due  to  bis  Majesty  by  the  debtors, 
OD  whose  behalf  suuh  exteuts  were  issued." 
And  also,  "That  extents  in  aid  have  been 
Uiued  at  the  instance  and  for  the  benefit  of 
peraons  indebted  to  his  Majesty  by  sirupli 
contract  only."  To  remedy  which  eviU,  ii 
was  enacted, — -Isf,  That  the  amount  of  the 
debt  due,  or  claimed  to  be  due,  by  the  prin- 
cipal debtor  to  the  Crown,  dhuuld  be  stated 
in  the>ii!.  2d,  That,  where  the  sum  found 
due  to  the  Crown  debtor  should  be  equal  to, 
or  exceed  the  Crown  debt,  as  stated  in  the 
fiat,  the  amouut  of  the  debt  in  the^t  should 
be  indorsed  on  the  writ  of  extent  iu  aid,  and 
shonld  be  deemed  ibe  authority  as  to  the 
amount  to  be  levied.  Sd,  That,  where  t)io 
debt  due  to  the  Crown  debtor  should  be  less 
than  the  debt  due  to  the  Crown,  as  staled  in 
(he_^,  the  amount  of  the  debt  due  to  the 
Crowu  should  be  indorsed  ou  the  writ,  as  the 
authority  for  the  amount  to  be  levied,  the 
loouey  so  levied  being  paid  over  to  the  Crowu, 
in  satisfaction  pro  tauto  of  the  Crown  debt. 
4li,  That  where,  in  consequence  of  the  nci-es- 
sity  otherwise  of  splitting  the  debt,  more  tbau 
the  sum  indorsed  was  necessarily  levied,  the 
overplus  should  be  paid  into  the  Court  of 
Exchequer,  together  with  the  amouut  of  the 
sum  indorsed  ;  and  that  the  Court,  on  sum- 
mary application,  might  make  an  order  for 
the  return,  or  for  the  proper  disposal  of  such 
surplus.  5th,  That  the  Crown  debtor  ahould 
nol,  by  the  extent  in  aid,  be  prejudiced  of 
other  means  of  recovering  his  debt.  As  to 
the  second  evil,  the  statute  declared  that  no 
extents  in  aid  should  be  given  to  debtors  by 
simple  coiilracl,  for  debts  arisiug  to  the  Crown 
in  the  course  of  trade,  saving,  however,  the 
rights  of  debtors  who  had  become  so  by  simple 
contract  in  the  collection  or  receipt  of  money 
arising  from  his  Majesty's  revenue  for  his 
use.  Any  Crown  debtor,  against  whom  an 
exlent  in  chief  might  issue,  was  entitled  to 
have  an  extent  iu  aid.  So  also  cautioners  or 
sureties  to  the  Crown  for  debts  due  by  account- 
ants or  receiiers  for  the  Crown— collectors  of 
taxes  who  have  actually  received  money  be- 
lunging  to  the  Crowu  —  bankers,  or  other 
dep>«itaries  of  money  arising  from  duties  or 
taxes,  or  deposited  oiBcially  by  the  receiver- 
grneral  —  persons  bound  as  distributors  of 
stamps,  who  have  forfeited  their  bontis — 
traders  dealing  in  exciseable  commodities, 
>nd  liable  to  account  at  stated  periods  for  the 
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accruing  duties — farmers  of  duties,  and  the 
like  Crown  debtors — were  entitled  to  the 
benefit  of  this  writ.  But  it  was  not  enough 
that  one  should  be  indebted  to  the  Crown  for 
duties  as  an  individual;  otherwise  any  one 
might  have  obtained  an  extent  iu  aid.  The 
principle  on  which  an  extent  in  aid  was 
issued  was,  thai,  without  it,  the  Crown  debtor 
would  be  insolvent  towards  the  Crown, — i.  c, 
unable  to  disubarge  the  debt  he  owed  the 
Crown.  But  the  fact,  whether  or  not  the 
Crown  debtor  were  actually  insolvent,  was 
not  very  scrupulously  inquired  into,  both  on 
account  of  the  difficulties  attending  such  an 
iuvestigation,  and  also  on  grounds  of  expe- 
diency—the public  interest  requiring  that 
facilities  should  bo  given  for  the  recovery  of 
Crown  debts.  The  affidavit  for  an  extent  in 
aid  stated, — l$t.  The  debt  due  to  the  Crown 
by  the  Crown  debtor.  24,  The  debt  due  to 
the  Crown  debtor  by  the  person  against  whom 
the  writ  was  to  issue ;  and  that  it  was  botia 
fide  due,  and  not  in  trust.  3d,  That  the  debt 
due  to  the  Crown  debtor  was  in  danger  of 
being  lost  by  the  defendant's  insolvency ; 
and,  ith.  That  the  Crown  debtor  was  thereby 
less  able  to  pay  the  Crown  the  debt  due  by 
him.  On  this  affidavit,  an  exteut  pro  forma 
was  issued  against  the  Crown  dobtor,  which, 
with  the  affidavit  and  relative  grouuds  of 
debt,  were  the  warrant  for  &fiat,  authorising 
an  extent  in  aid  to  issue  against  the  dobtor 
to  the  Crown  debtor ;  on  which  extent  exe- 

tion  followed  in  the  mauner above  explained. 
The  foregoing  account  of  extents  iu  ohief  and 
in  aid  is  abridged  from  Bell's  Com.  vol.  ii.  p. 
41,  elseq.,5th  edit.;  which  work  may  be  con- 
sulted for  a  fuller  account  of  thuse  writs, 
ipanied  by  references  to  auihorities. 
Kama'  Stat.  Law  Abrtdy.  h.  t.;  BelPt  PHiie. 
§  2374,  et  seq.,  and  aullMriticx  ^there  cited; 
Swml.  Ahidij.  voce  Exchequer. 

By  the  recent  Court  of  Exchequer  Act 
(19  aud  20  Vict.,  cap.  56)  the  forms  of  pro- 
cedure against  Crown  debtors  have  been  remo- 
delled,and  to  a  considerable  extent  assimilated, 
to  the  procedure  in  other  cases.  Reference  is 
made  to  the  act  for  its  provisions.  By  these,  the 
Crown's  writ  of  extent,  although  not  expressly 
abolished,  appears  to  be  supei'seJed.  See  par- 
ticularly the  provisions  as  to  procedure  on  affi- 
davit of  danger  (j  16)  and  the  form  and  exe- 
cution of  extract  decrees  (§  28,  et  seg.). 

EztOltioiL  Extortion,  in  its  most  general 
acceptation,  is  any  oppression  under  colour 
of  right.  Hence,  in  the  law  of  England,  the 
term  is  usually  applied  to  the  abuse  of  public 
justice  which  consists  in  the  unlawful  taking, 
by  a  public  officer,  under  colour  of  his  office, 
of  any  money  or  valuable  thing  from  a  person 
—here  none  is  legally  due  ;  or  were  loss  than 
le  sum  demanded  is  due  ;  or  where  the  guu 
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(lomauiletl  has  not  yet  become  due.  The  dis- 
tinction between  bribery  and  extortion  ia  said 
to  be,  thnt  the  former  consists  of  the  offering 
or  accepting  of  a  present,  unduly  to  influence 
the  conduct  of  the  party  to  whom  it  ts  offered, 
or  by  whom  it  is  accepted ;  whereas,  the  latter 
consists  in  demanding  a  fee  or  present,  by 
colour  of  office ;  Tomlins^  Did.  i.  t.  See  also 
Exaclion.  Bribery,  Hut,  in  the  phraseology 
of  the  law  of  Scotland,  the  term  eitortion  is 
also  applied  to  the  offence  or  delict  of  com- 
pelling one  by  force  or  fear  to  execute  a  deed, 
or  to  perform  an  net,  or  to  contract  an  obli- 
gation, which,  of  bis  own  inclination,  he 
would  not  have  done.  Such  force  or  fear 
excludes  that  liberty  of  action  which  is  requi 
site  to  constitute  legal  consent ;  for,  according 
to  the  expression  of  the  Roman  law,  Quaravis 
si  liber  essel,  noluisari,  lumen  coactua  voluit. 
Acts  and  deeds  thus  extorted  may,  by  the  law 
of  Scotland,  be  set  aside  by  an  action  of  reduc- 
tion before  the  Court  of  Soseion ;  in  which 
action,  if  the  party  alleging  extortion  prove 
his  allegation,  he  will  be  relieved  from  the 
consequences  of  the  act  or  deed,  even  against 
third  parties;  Wightman,  1787  ;  Mor.  1521 ; 
and  the  offender,  besides,  may  be  subjected  in 
damages.  Kxturtion,  as  welt  as  fraud,  when 
stated  as  the  ground  for  reducing  adeed,  may 
be  proved  by  evidence  prgvi  de  jure.  Stdir, 
B.  i.  tit.  9, 5  8,  and  B.  iv.  tit.  40,  §  25  ;  Mort't 
HoUii,  p.  Iviii.;  Bank.  B,  i.  tit.  10,  §  50,  tt 
teq.;  Ersk.  B.  iv.  tit.  1,  §  26;  Bcir»  Com.  i.  295, 
aiidii.450.  See  also  Beficf.  Evidence.  Asto 
the  amount  offeree  or  fear  requisite  to  consti- 
tute extortion,  see  Forct  and  Fear ;  Diet.  Vis 
et  Melui ;  Friestuell  i.  Utitehison,  19  D.  495. 

Extract.  The  term  extract,  in  the  law  of 
Scotland,  si^nifiea  either  the  proper  written 
evidence,  or  warrant  on  which  diligence  or 
execution  ou  a  Judicial  decree  may  issue ;  or 
it  signifies  a  copy,  authenticated  by  the  proper 
officer,  of  a  deed,  writing,  or  other  entry,  the 
principal  of  which,  either  is  in  a  public  record, 
or  a  transcript  of  which,  taken  from  the  prin- 
cipal, has  been  preserved  in  a  public  record. 
I.  The  e:ctract  of  a  decree  is  a  written  instru- 
ment signed  by  the  proper  officer,  containing 
a  recital  of  the  claim  and  procedure  in  an 
action,  and  concluding  with  the  judicial  sen- 
tence or  award,  and  a  warrant  for  diligence 
in  execution,  the  form  of  which  is  regulated 
by  1  and  2  Vict.,  c.  114 ;  or,  in  the  case  of 
Exchequer  decrees,  by  19  and  20  Vict.,  cap. 
56.  See  Execution  of  Decree*.  The  extract 
roust  be  signed  on  every  page  by  the  extractor 
or  other  officer  whoso  duty  it  is  to  give  ex- 
tracts ;  nor  can  it  be  validly  attested  by  any 
other  person,  not  even  bv  tho  judge  who  pro- 
nounced it.  The  officer  who  makes  the  ex- 
tract being  a  public  functionary,  the  extract 
will  be  Huliicienily  autheulicated  byhissub- 
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Bcription  (without  witnesses)  to  every  {tage, 
the  number  of  pages  of  which  it  consists 
being  mentioned  on  the  last  page.  But  it  is 
not  necessary  that  tho  extract  should  be 
written  by  the  extractor,  nor  indeed  the 
writer  he  named  or  designed.  If  the  extractor 
gives  out  an  erroneous  extract,  he  may  rectify 
the  mistake  by  a  second  extract ;  Tail  on 
Evidence,  p.  182,  et  teq.  The  long  extracts 
of  decrees  of  the  Court  of  Session,  and  of 
some  of  the  inferior  courts  fonnerly  in  dm, 
in  which  the  whole  record  of  the  case  was 
transcribed  verhaiifn,  were  abolished,  and 
abridged  forma  of  extracts  directed  to  be 
substituted.  See  50  dec.  HI.,  c,  112  ;  I  and 
2  Geo.  IV.,  c.  39,  5  7 ;  4  Geo.  IV.,  c.  97. 
And,  by  1  and  2  Geo.  IV.,  c.  38,  §  17,  the 
signature  of  the  extractor  by  whom  the  decree 
in  the  Court  of  Session  is  extracted,  is  de- 
clared a  sufficient  authentication,  without 
requiring  the  subscription  ofa  principal  clerk 
of  Session,  as  was  formerly  the  practice.  See 
Decree.  II.  Extracts  of  deeds  or  writings, 
or  entries,  registered  in  judicial  or  public 
records,  are  certified  copies  of  the  deeds  or 
entries,  whether  they  be  deeds  by  public 
officers,  as  notarial  instruments,  or  executions 
by  messengers,  or  the  deeds,  obligations,  or 
contracts  of  private  parties,  or  the  entries  in 
registers  of  births,  deaths,  or  the  like.  Such 
excracte  are  in  like  manner  authenticated  by 
the  subscription  of  the  keeper  of  the  record, 
or  other  ofHcer  duly  authorised.  Where  the 
deed  has  been  recorded,  in  virtue  of  a  clause 
of  registration,  consenting  to  eieention,  an 
extract  or  decree  of  registration  which  is  a 
more  transcript  of  the  deed,  with  a  decree  of 
the  Court  intarponed  Jictione  jurit,  in  terms 
of  the  consent,  is  issued,  on  the  demand  of  the 
party  ordaining  implement  of  the  obligation, 
which  extract  is,  like  the  extract  of  a  judicial 
decree,  signed  by  the  extractor,  and  may  be 
the  warrant  for  diligence  to  enforce  payment 
or  performance  in  terms  of  the  obligation 
contained  in  the  deed.  See  Decree  of  Regit- 
tratioit.  As  to  the  evidence  afforded  by  ex- 
tracts, whether  from  judicial  or  other  records, 
see  Evidence,  evpa,  p.  367  ;  Diekton  on  Evi- 
dence, pp.  625-635,  On  the  subject  of  the 
present  article  generally,  see  Stair,  B.  ii. 
tit.  3,  §  24,  and  B.  iv.  tit  1,  §  45 ;  Monfi 
Notes,  f.  V.  and  ccclxxxi.;  Bank.  B.  iv.  tit. 
36,  §  1  ;  and  B.  ii.  tit.  3,  §  44  ;  Brtt.  B.  iv. 
tit.  2,  §6;  Shand's  Prae.  p.  381 ;  MariauriWt 
Sherif. Court  Prae.  428,  ct  seq.;  M-Glatkan't 
tio.,358,  et  teq. ;  Rote's  Loci.  ii.  208 ;  AUxavder't 
Abridg.  of  A.  S. ;  Tail  on  Evidence,  p.  184, «( «sj. 
Extractor:  is  the  official  person  by  whom 
the  extract  of  a  decree  oi*  other  judicial  pn>- 
cceding  is  prepared  and  authenticated.  This, 
generally  speaking,  is  the  duty  of  the  clerk  uf 
t.   Tho  slal.  50  Geo.  III.,  c.  92,  by  which 
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the  Abridged  forms  of  extracts  of  the  decrees  of 
the  Court  of  Session  were  introduced,  directs 
that  the  extracts  sb&ll  be  prepared  bj  the  six 
assistants  of  the  principal  clerliBof  Session, each 
extract  beiug  authenticated,  as  formerly,  by  the 
signature  of  onaof  the  principal  clerks.  But,  by 
the  statute  lands  Gbo.I  v., c. 38,5  17,cxtracta 
of  the  decrees  of  the  Court  of  Session  fi-oiu  and 
After  the  20lh  Juue  1321,  were  directed  to  be 
prepared  by  one  or  other  of  four  extractors  to 
be  nominated  by  the  principal  clerks  of  Session, 
who  were  responsible  for  the  due  discharge  of 
the  oCBcial  duty  of  the  extractors.  The  en- 
tractors  thus  appointed  were  under  the  super- 
intendence and  control  of  the  priacipat  clerks, 
and  removable  at  their  pleasure.  The  salary 
of  each  extractor  was  L.250  per  annum,  and 
he  was  entitled  to  no  other  fee  or  emolument, 
except  the  ordinary  charge  forcopjing.  By  this 
statute  it  was  also  provided,  that  the  signa- 
ture of  a  priucipal  clerk  of  Sessiou  should  be 
DO  longer  necessary  to  authenticate  an  ex- 
tract, but  that  each  extract  should  be  legally 
authenticated  by  the  signature  of  the  ex- 
tract«r  by  whom  it  was  prepared.  Duplicates 
of  decreets  for  the  record,  and  abbreviates  of 
decreets  of  adjudication,  were  in  like  manner 
to  be  authenticated  by  the  signature  of  the 
extractors  respectively,  by  whom  the  decreets 
should  be  prepared  and  signed^tbe  signature 
of  the  Lord  Ordinary  to  an  abbreviate  of 
abjudication,  required  under  tbe  Act  of  Regu- 
lations, June  1696,  and  tbe  signature  of  a 
Srincipnl  clerk  required  by  tbe  Act  of  Se- 
eronl,  2()th  Nov.  1793,  to  authenticate  the 
abbreviate  of  an  adjudication  under  the  bank- 
rupt statute,  being  no  longer  necessary. 

By  1  &  2  Vict.,  c.  118,  §§  18,  19,  the  office 
of  extractor  was  placed  upon  a  new  footing; 
and  under  that  act  there  is  now  one  principal 
extractor,  with  an  assistant  nominated  by  him, 
and  such  eugrossiug  clerks  as  may  be  neces- 
sary. The  principal  and  assistant  extractors 
are  paid  entirely  by  salary,  the  principal 
L.500,  and  the  assistant  L.300  per  annum. 
The  clerks  are  paid  by  their  writings.  The 
junior  principal  clerk  of  Session  has  a  super- 
intendence of  tbe  office,  and  reports  each 
Session  to  the  Court  on  tjie  subject. 

The  Act  of  Sederunt,  6lh  July  1743,  or- 
dains extractors  to  take  the  oaths  to  Govern- 
ment; 4th  Jan,  1751,  prohibits  them  from 
acting  as  agents  in  processes;  and  23d  Feb. 
1687,  extends  the  privileges  of  the  College  of 
Justice  "to  four  extractoi-s  iu  each  of  the 
three  clerk's  offices  of  the  Session." 

Ezbr^ndiclal ;  not  judicial,  or  not  trans- 
acted under  judicial  cognisance  or  superin- 
tendence. The  torin  is  usually  applied  in 
contradistinction  tojadiciil,  to  something  said 
or  done  in  the  course  of  a  process,  or  before 
ma  actum  has  been  brought  into  court,  but 
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which  is  not  intended  to  form  any  part  of  the 
record,  or  of  the  judicial  pleadings  or  admis- 
sions of  the  parties,  such  as  communings  or 
correspondence,  having  in  view  a  private 
settlement  of  the  matter  in  dispute,  or  the 
like.  Extrajudicial  conceauons  or  admissions 
made  by  a  party  in  the  course  of  eoramunica- 
tions  for  a  compromise,  or  in  order  to  avoid  & 
lawsuit,  cannot  be  competently  founded  upon, 
or  proved  against  him  judicially,  where  the 
object  of  the  negotiation  has  failed ;  Smgthe, 
20th  May  1809,  Fac.  C«a.  It  was  formerly 
incompetent  to  prove  an  extrt^udicial  state- 
ment by  a  witness,  different  from  fais  judicial 
statement,  in  order  to  discredit  him  ;  but  this 
rule  is  now  abolished  15  Vict.,  c.  17,  §  3.  The 
witness  himself,  however,  must  be  first  interro- 
gated on  the  point.  Z'iatjint(m£tiMi.,pp.66,900; 
Stair,  B.  iv.  tit.  44,  §  7.     See  also  Evidence, 

Eztraordioary  Actiona.  Tbe  Act  of  Se- 
derunt, 11th  July  1828,  §  103,  under  the 
head  Extraordinary  Actions,  enumerates  pro- 
cesses of  adjudication,  count  and  reckoning, 
ranking  and  sale,  sale  of  a  pupil's  heritage, 
division  of  commonty,  division  of  runrig  lands, 
division  among  heirs-portioners,  choosing  of 
curators,  poinding  of  the  ground,  and  the 
like ;  and  declares,  with  regard  to  them,  that 
it  shall  be  in  the  power  of  the  Court,  or  the 
Lord  Ordinary,  to  require  of  parties  to  pro- 
ceed according  to  the  forms  applicable  in 
ordinary  actions,  in  so  far  as  in  each  parti- 
cular instance  it  shall  appear  fit  and  expedient 
to  apply  these;  but,  excepting  in  so  far  as 
compliance  with  these  shall  be  specially  re- 
quired, such  actions  shall  proceed  according 
to  the  forms  in  use  in  such  actions  before  the 
passing  of  the  Judicature  Act,  6  Geo-  IV.,  c. 
120,  except  in  regard  to  the  power  and  mode 
of  review  of  any  interlocutor  pronounced 
therein.     Shand's  Prac.  p.  345. 

The  procedure  in  the  Court  of  Sessiou  is 
now  regulated  by  the  13  &  14  Vict.,  c.  36 ; 
which  applies  to  all  actions  before  that  Court. 
For  thepecularitiesofihe  enumerated  actions, 
reference  is  made  to  those  articles  respec- 
tively. 

EztraordiiL&iy  Lorda  of  Session.  After 
the  original  institution  of  the  College  of  Jus- 
tice in  1537,  it  continued  to  be  the  practice 
of  the  Scottish  Kings,  in  addition  to  the 
fifteen  ordinary  Lords  of  Session,  or  Senators 
of  the  College  of  Justice,  to  nominate  other 
Lords  of  the  King's  Council,  aa  extraordinary 
Lords  of  Session.  The  number  of  those  extra- 
ordinary Lords  was  limited,  by  the  stat.  1537, 
c.  40,  to  "(Artie  or  faitr ;'"  but  tbe  Kings, 
greatly  to  the  prejudice  of  tbe  administration 
of  justice,  frequently  nominated  seven  or 
eight.  This  abuse,  together  with  the  power 
of  appointing  extraordinary  Lords  of  Session, 
was  put  an  end  to  by  the  stat.  10  Goo.  I., 
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whereby  it  ia  enacted,  that  vhenerer  the 
places  of  the  four  extraordinary  Lords  of 
b«S8ioa,  or  any  of  them,  Hball  become  vacant, 
the  game  ghE^l  not  be  sapplied  ;  and  if  any 
preseotation  or  nomination  shtill  at  any  time 
be  made,  the  sanie  ie  declared  void  and 
null;  10  Oeo.  I.,  c.  18;  Karnes'  Stat.  Law 
Abridg.h,l.:  Prof.  Mm-^t  Notet  m  Stair,  p. 
ccciivi. ;  Bfsk.  B.  i.  tit.  3,  §  IG.  See  CoUege 
ofJuttice. 

Extriiuio.  This  term  when  applied  to 
evidence  generally  aigni&es  evidence  beyond 
that  afforded  by  the  deed  or  document  uD<ler 
consideration,  and  many  qncstions  arise  as 
to  the  admiseibility  of  such  evidence  to  con- 
tradict, modify,  or  explain  writings.  See 
Dir:k$on  on  Evidence,  pp.  93,  109,  114,  130, 
645,  551.    The  general  rule  is,  that  it  is  in- 
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competent  to  contradict  or  modify  the  terms 
of  formal  writings,  unleaa  fraud  be  alleged 
and  proponed  in  competent  form;  bat,  in 
certain  circumatauces,  as  where  there  is  ambi- 
guity ifi  the  writing,  such  evidence  is  admitted 
in  eiplanation.  The  expression  is  also  ap- 
plied to  qualifications  of  judicial  statemente, 
or  admissions  by  parties,  particularly  in  oaths 
of  reference.  Questions  ss  to  etlrimic  and 
intrimic  qualities,  in  oaths  on  reference,  are 
frequently  attended  with  great  nicety,  and 
must  be  always,  to  a  certain  extent,  questions 
of  construciion.  See  the  article  Evidence, 
supra,  p.  342.  See  also  Dickson  on  Bvid. 
pp.  818,  752;  Ersk.  B.  iv.  tit.  2.  6§  11-14; 
Stair,  B.  iv.  tit.  44,  §  14;  Bank,  B.  iv.  tit. 
32,  §  16 ;  Tail  oa  Evidence,  pp.  244-264;  Belts 
Com.  i.  p.  333  ;   Thornton  on  BiUt,  652. 


Fuility,  A  person  is  said  to  he  of  a  facile 
disposition,  when,  although  not  a  tit  subject 
for  cognition  as  an  idiot,  he  is  easily  imposed 
upon,  and  liable  to  be  induced  to  do  deeds  to 
his  own  prejudice.  And  the  Court  of  Session, 
either  ex  ojicio,  when  in  the  course  of  an  ac- 
tion tbey  discover  a  party  to  be  of  that  dis- 
position, or  on  the  application  of  his  heir  or 
next  of  kin,  will  interdict  him  ;  thereby  pre- 
venting him  from  granting  deeds,  unless  with 
the  consent  of  the  interdictors  whom  they  ap- 
point. A  person,  who  is  conscious  of  such  an 
infirmity,  may  also  voluntarily  place  himself 
tinder  interdiction.  See  Interdielion.  A  facile 
disposition,  though  itmay  authorise  the  inter- 
ference of  the  Court,  is  not  of  itself  a  ground 
of  reduction  of  any  transaction  into  which  a 
focile  person  may  have  entered  ;  nor  has  in- 
terdiction any  retrospect.  As  a  gronnd  of 
reduction,  facility  ia  quite  distinct  from  inca- 
pacity. The  issue  applicable  to  the  latter 
ground  is  simply,  whether  the  deed  is  not  the 
deed  of  the  granter  ?  where  the  former  is  al- 
leged, the  issue  is,  whether  the  granter  at  the 
date  of  the  deed  was  facile  and  easily  imposed 
upon,  and  whether  the  deed  was  impetrated 
by  fraud  and  circumvention  to  his  lesion ;  and 
the  names  of  the  alleged  impetrators  must  be 
condescended  on;  Baird,  1858,20i>.1220.  In 
order,  therefore,  to  support  a  reduction  of  the 
deed  of  a  facile  person,  there  must  be  evidence 
of  circnmvention  and  of  imposition  in  the 
transaction,  as  well  as  of  facility  in  the  party, 
and  lesion.  But,  "  where  lesion  in  tho  deed, 
and  facility  in  the  granter  concur,  the  most 
slender  circumstances  of  fraud  or  circumven- 
tion are  sullicient  to  set  it  aside."  £r(ii:.  B. 
iv.  tit.  1,  §  27  ;  see  also  B.  1 ,  tit.  7,  §  53,  et  seq. ; 
Stair,  B.  1  tit.  9.  §  8 ;  More's  Notes,  p.  liv. ; 
Bank.  i.l91;  Belfs  Com.  i.  141 ;  Kames' Equil-/, 


67;  BdVt Princ^iZlU  huA2l23.  See  Ex- 
tortion. Fraud,  Inlerdietion.  Circumventiaii. 
Lesion.     Idiot.     Imhedlity. 

Faoto.    See  De  Facto. 

Factor  ;  a  person  employed  to  do  business 
for  another  for  hire.  Factory,  which,  in  mo- 
dern times,  has  almost  entirely  superseded  the 
Mandate  of  the  Roman  law,  differs  from  that 
contract  in  not  being  gratuitous.  Factory  is 
either  express  or  implied  ;  special  or  general. 
The  factor,  unless  he  can  plead  the  excuse  of 
illness  or  some  inevitable  accident,  is  liable  in 
damages  for  not  performing  his  engagement. 
He  mast  account  to  his  principal  for  his  ad- 
ministration, and  pay  over  to  him  all  that 
he  may  have  received  in  bis  name.  In  remit- 
ting money  the  factor  must  follow  his  princi- 
pal's directions,  or  take  the  risk.  In  absence 
of  express  directions  he  must  remit  through 
a  chartered  bank,  or  a  banker  in  good  credit, 
or  follow  the  mercantile  or  local  usage.  If 
he  pay  the  money  into  a  bank  on  his  own  ac- 
count, it  perishes  to  him  on  the  banker's 
failure  ;  and  he  becomes  liable  for  the  money 
if  he  put  his  own  name  as  drawer  or  in- 
doi-ser  on  the  bill  by  which  it  ia  sent.  An 
agent  or  factor  is  not  entitled  to  delegate  his 
powers ;  although  he  may  employ  a  third 
party  in  any  ministerial  capacity  which  he 
cannot  fulfil  himself.  If,  therefore,  without 
permission,  he  delegate  his  power,  he  is  liable 
for  the  competency  and  solvency  of  the  dele- 
gate. But  if  he  has  received  penniraion  to 
delegate,  he  is  only  liable  by  his  own  fault 
or  fraud  in  the  choice.  A  factor  binds  his 
employer  to  any  engagement  which  he  con- 
tracts, within  his  powers.  Where  these  powers 
are  expressly  limited,  the  limits  are  abeolate, 
both  as  regards  the  right  which  the  factor 
has  to  demand  from  the  principal  relief  of  hit 
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obligations,  and  as  res;ards  the  right  of  third 
parties  to  call  upon  ttie  principal  for  imple- 
ment. But,  in  the  latter  case,  the  limits  will 
have  no  effect,  if  they  are  expressed  in  a  pri- 
rate  stipnlation  between  the  principal  and 
sj^nt,  or  if  the  commission  is  of  such  a  nature 
that  it  is  not  usual  for  parties  dealin<;  vith 
the  factor  to  examine  theeitent  of  his  powers, 
The  powers,  too,  of  the  factor  in  relation  both 
to  his  employer  and  the  public,  are  frequent- 
ly extended  or  rustrtcted  by  the  usage  of 
trade.  Power  is  implied  to  perform  any  act 
necessary  for  the  accomplishment  of  the  en- 
ga^ment ;  and  a  factor  at  a  distance,  and  in 
difficult  circumstancea,  is  entitled  to  exercise 
a  Bonnd  discretion.  Third  partiesare  entitled 
to  deaJ  with  the  factor  as  with  a  principal.  But 
they  can  claim  no  lien  or  right  of  retention 
for  a  general  balance  against  the  principal. 
The  risk  of  the  goods,  die,  in  the  factor's  pos- 
session, is,  by  the  general  rule  with  the  em- 
ployer, unless  fault  (culpa  Uvis)  be  established 
against  the  factor.  Factory  ia  recalled  by  re- 
vocation if  done  tempeilive,  though  that  may 
not  be  sufficient  to  reach  third  parties,  unless 
accompanied  by  notice.  It  also  falls  by  the 
death  of  the  principal ;  but  transactions  al- 
ready begun  may  go  on,  and  those  done  in 
ignorance  of  the  death  are  effectual.  A  factor 
may  renounce,  provided  things  are  entire. 
Revocation  is  implied  by  the  employer's  ap- 
pointing a  new  agent  to  do  the  same  act.  The 
mandate  subsists  notwithstanding  the  man- 
dant's  supervening  insanity.  Wliere  goods 
are  consigned  generally  for  sale,  a  mandate  is 
implied,  empowering  the  consignee  to  sell 
them  at  bis  discretion,  as  to  price  and  time  ; 
and  if  the  consignee  have  made,  or  got,  ad- 
vances on  the  goods,  his  mandate  to  sell  is 
held  to  subsist,  and  to  he  assignable,  till  he 
is  reimbursed.     A  mandate  is  implied  by  the 

frincipal's  acquiescence  in  the  factor's  acts, 
'actors,  duly  empowered,  may  grant  leases, 
which  bind  the  constituents  in  the  same  man- 
ner as  if  granted  by  the  constituents  them- 
selves. But  factors  with  common  powers  can- 
not grant  rental  rights;  nor  can  tbey  pur- 
sue nmoTing  without  express  powers  ;  Bell'i 
C<nt.  i.  476;  Prine.  5  216;  Ilhst.  ih.;  Hm- 
Ur'i  Lmdiord  md  Tenant,  i.  167;  ii.  19, 
428  ;  Mettzut,  §  457  ;  Story  on  Agency,  p. 
3o,  «<  M?-;  Smith't  Merc.  Lav,  p.  121,  et 
teq. ;  Sutidi  on  Factors  and  Brokers.  See 
MatuUtU.  Prineipai  and  Agent,  and  attlhorilies 
there  cited.  Agent.  As  to  Judicial  Factois, 
see  that  article. 

FftCtoiiea.  From  views  of  humanity,  the 
actft  3  and  4  Will.  IV.,  c.  lOS,  amended  by 
4  Will.  IV.,  c.  1 ;  7  Vict.,  c.  15,  1844 ;  13 
and  14  Vict.,  c.54, 1860  ;  16  and  17  Vict.,  c. 
104  ;  and  19  and  20  Vict.,  c.  38,  were  pissed 
to  regulate  the  hours  of  hibuur  of  children, 
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and  young  persons  and  females  employed  in 

ills  and  factories. 

Faotnm  Prsatandiim.  An  obligation  ad 
factum  proiilandvm,  is  an  obligation  to  per- 
form an  act.  The  rule  of  the  civil  law  is, 
that  on  the  debtor's  refusing  to  implement 
his  bargain,  the  creditor  ia  only  entitled  to 
sue  for  damages,  on  the  maxim,  Netno  cogi 
potest  pracUe  ad  factum,  sed  in  id  lantum  qtwd 
inlerest.  The  law  of  Scotland  is  not  quite 
flxed  upon  this  point,  some  nuthuritiea  adher- 
ing to  the  Roman  law  doctrine  ;  while  Stair, 
B.  i.  tit.  17,  §  16,  holds,  that  in  equity,  the 
creditor  should  have  the  allemative  of  com- 
pelling performance;  and  Mr  Bell  {Com.  i. 
335)  says,  that  the  specific  implement  of  bonds 
adfacta  pr(eitanda,  may  be  enforced  by  the 
personal  diligence  of  imprisonment.  There 
are  several  decisions  establishing  the  principle, 
that  servants  refusing  to  work,  may  Ire  im- 
prisoned on  a  summary  warrant.  But  now, 
the  grounds  of  expediency  on  which  this  rule 

founded,  are  sufficiently  answered  by  4  6er>. 

L,  c.  34,  §  3,  which  visits  such  refusal  with 
penal  consequences.  In  certain  circumstances, 
where  a  pnrty  fails  or  refuses  to  perform  an 
act  to  which  he  is  bound,  the  want  of  his 
voluntary  act  may  be  judicially  supplied. 
Thus,  when  a  party  under  an  obligation  to 
convey  land,refu8es  to  grant  a  voluntai-y  title, 
the  want  of  it  may  be  supplied  by  adjudica- 
tion in  implement.  See  Adjudication  in  Im- 
plement. When  performance  becomes  im- 
possible, damages  are  substituted,  on  the 
maxim,  Locvmfacti  imprtEstabilis  tubit  damnum 
etiateresse;  with  this  modiflcation,  that,  in 
some  cases,  if  performance  has  been  delayed 
with  the  fraudulent  intent  of  making  it  im- 
possible, personal  execution  by  caption  will 
proceed.  Joint  obligants  for  the  performance 
of  a  fact  are  bound  tingvli  in  talidum ;  but 
pill  Tata  only,  when  damsRes  are  substituted 
for  an  imprestable  fact.  See  Solidum  et  pro 
rata.  Cautioners  ad  faclvm  praitandvm  can 
in  no  instance  be  sued  till  the  principal  debtor 
has  been  discussed.  A  debtor  ad  factum  jtx- 
standum  is  denied  the  benefit  of  the  act  of 
grace,  the  privilege  of  sanctuary,  and  the 
eetsio  bonorum ;  Stair,  B.  i.  tit.  17,  §  16  ;  EnJc 
B.  iti.  tit.  3,  §62  ;  BelPi  Com.  i.  335  ;  ii.  555, 
572  ;  BfiFs  Prine.  55  29,  5?,  190,  569,  and 
authorities  there  cited;  llbist.  ib. ;  Rosit  Lecl., 
i.  236,  294;  Karnes'  Eiiuity,  214. 

Faculty.  In  the  language  of  the  law,  a  fa- 
culty meansapowerwhicha  person  is  at  liberty 
to  exercise;  henceit  follows  that  a  faculty  does 
not  fall  under  the  negative  prescription,  since 
it  is  of  the  very  essence  of  the  right  that  it 
may  be  exercised  at  any  time.  Faculties 
may  be  adjudged :  thus,  an  heir's  right  to 
reduce  his  ancestor's  deed  on  the  head  of 
dcatblied, — a  minor's  right  to  reduce  a  deed 
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on  the  head  of  minority  and  lesion, — a  fa- 
culty to  burden  lands, — a  power  to  recall  an 
annuity, — may  all  be  ailjudged.  But  it  has 
been  held  that  the  right  to  pursue  a  declara- 
tor of  irritancy  against  the  heir  of  entail  in 
possession  cannot.  Shinul'i  Prac.  6li4,  and 
aulhorilia  there  cited  ;  Ertk.  B.  ii.  tit.  12.  §  6  ; 
iii.  tit.  7,  5  10;  Sldir,  B.  ii.  tit.  6,  §  10; 
Mere's  Notes,  p.  cxciii. ;  Kataet^  Eguitt/,  451 ; 
S.  D.  xii.  413. 

Faonltf ;  in  the  taw  ofljlngland,  is  used  for 
a  privilege,  or  special  dispensation,  granted 
to  a  man  by  favour  and  indulgence,  to  do 
that  which,  by  law,  he  ought  not  to  do.  For 
the  granting  of  these,  there  is  an  especial 
court  under  the  Archhishop  of  Canterbury, 
called  the  Coart  of  the  FacuHies,  the  chief 
officer  of  which  is  cullod  the  Mailer  of  the 
Faculties.     Tomlins'  Diet,  h,  t. 

Faculty  of  Advoc&tes.     See  Advocate. 

Facnlty  to  Burdeo.  A  faculty  to  burden 
is  a  power  reserved  in  the  disposition  of  an 
heritable  subject,  to  burden  the  disponee  with 
a  certain  sum  of  money.  This  refers  either 
to  a  real  or  to  a  personal  burden.  Where  it  is 
personal,  the  disponee  onlyis  burdened  ;  and 
the  lands  can  be  burdened  with  the  debt  only 
by  diligence  gainst  the  disponee  as  proprie- 
tor. Where  the  faculty  is  that  of  constitu- 
ting a  real  burden,  it  is  only  by  an  heritable 
bond  and  infoftment  that  the  faculty  can  bo 
exercised.  Stair,  B.  ii.  tit,  3,  §  54 ;  Mare's 
Notes,  p.  cxciii. ;  Bell's  Com.  vol.  i.  pp.  40-42  ; 
ii.  190,  5th  edit. ;  BeU^s  Prine.  §  924  ;  lUnsl. 
ib. ;  ^nJ:.  vol  i.  pp.  579,  127,  et  teg. ;  vol.  ii. 
213,  20,  *i  set/.;  Jurid.  S(j?i«,  2dedit.  vol.  ii. 
p.  417 ;  Ross'  L,  G.  vol,  iii.  p.  38.   See  Burdens. 

Fain  and  Markets.  The  right  of  fairs 
and  markets  is  restod  in  the  Crown.  No 
person  or  burgh,  therefore,  can  claim  a  fair 
or  market  without  a  grant  from  the  Crown 
or  prescription  equivalent  to  a  grant.  The 
toll  or  custom  leviable  by  the  owner  is 
regulated  by  act  of  Parliament,  or  usage, 
without  which  no  power  to  levy  can  exist. 
Dues  caunot  be  levied  upon  goods  until  they 
have  been  sold,  unless  by  immemorial  cus- 
tom. The  monopolies  of  burghs  are  occa- 
sionally relaxed  in  favour  of  fairs  and  markets; 
and  it  was  at  one  time  the  rule,  that  while 
attending  them,  neither  person  nor  property 
could  be  arrested  for  previous  debt,  although 
cattle  may  be  distrained  in  a  pasture  on  the 
way,  Forestalliag,  t.«., — buying  merchandise 
while  on  the  way, — and  re^fratiug,  or  reselling 
victuals  in  the  same  market,  or  within  four 
miles  thereof,  are  forbidden  by  special  sta- 
tute. Bell's  Priae.  g  664  ;  lUust.  ib. ;  Tom- 
lins, h.  t :  Ersk.  B.  i.  tit.  4,  §  29 ;  Bank,  B. 
i.  tit.  19, 5§  12  and  l.> ;  Karnes'  Stat.  Uk,  h.  t. 
See  Market.     ForestaUinfi .     Rer/ratinn. 

Falcidia  portio;  in  ihc  Roman  Law,  was 
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afourlb  part  of  the  free  goods  of  the  testator, 
secured  to  all  heirs,  whether  sui  or  extranti, 
against  legacies.  The  testator  could  effectu- 
ally prohibit  the  heir  from  taking  the  benefit 
of  the  falcidia,  in  which  respect  it  differed 
from  the  natural  portion  of  childrcu.  Stair,  B. 
iii.  tit.  8,  §§  12, 13  ;  Bank.  B.  iii.  tit.  8,  §  30. 

Fallow,  ^^'he^e  an  outgoing  tenant  has 
left  fallow  which  he  was  not  bound  by  his 
lease  to  leave,  aud  as  to  which  the  lease  con- 
tains no  other  stipulation,  it  has  been  said 
that  he  has  a  claim  against  the  landlord  for 
its  value.  Bdts  Princ.  §  1263  ;  lUiisL  ib. ; 
ffanUr's  Landiord  and  Tenant,  ii.  473  ;  BeUon 
Leases,  i.  341. 

The  only  esse  which  is  referred  to  in  sup- 
port of  this  doctrine  (Punes,  Dec.  3,  1822,  2 
S.  59)  is  very  imperfectly  reported,  and  ap- 
peal's from  the  Session  papers  to  have  con- 
tained spoci.ilties.  The  doctrine,  in  its  full 
extent,  seems  contrary  to  principle,  as  it 
would  entitle  an  outgoing  tenant  to  leave  his 
whole  farm  in  fallow,  and  to  claim  an  allow- 
ance for  so  doing.  The  more  consistent  rule 
is  thought  to  bo  that  where  the  lease  coo- 
tains  no  stipulations  on  the  subject,  the  tenant 
must  regulate  his  conduct  by  the  provisions, 
if  any,  as  to  cropping  and  labouring;  and 
where  there  are  no  such  provisions,  by  the 
rules  of  good  husbandry,  without  depondingoa 
any  such  claim.  Where  there  is  a  stipulation 
in  the  lease  as  to  fallow  being  left  without 
any  stipulation  as  to  remuoeratioa,  the  pre- 
sumption seems  to  be  that  the  tenant  was  to 
have  no  claim  for  it.  Obligatioos  cannot  be 
introduced  into  a  lease  by  implication  or  ex- 
trinsic evidence.  Atexanderv.  Qillon,  22d  Jan. 
1847,  9  D.  524. 

Fcdia  dcmonstratio ;  is  an  erroneous  de- 
scription of  a  subject  or  person  in  a  writing. 
Its  effect  depends  almost  entirely  upon  the 
specialties  of  the  case ;  but,  generally,  if  the 
description  is  laxative,  t.«. — if  it  is  to  be  looked 
on  as  a  condition — its  falsity  vitiates  the  con- 
veyance; if,  however,  it  is  only  exegetical 
or  expository,/afjii  demonstratio  non  obett  nee 
vitial  cam  eorntat  de  corpore.  Seo  Brown'i 
Synop.  h.  t.  Scottish  Missionary  Socitfy,  1858, 
20  D.  634. 

Folseliood )  is  defined  to  be  a  fraudulent 
imitation,  or  suppressiun  of  truth,  to  the  pre- 
judice of  another ;  Ersk.  B.  iv.  tit.  4,  5  66. 
Of  this  crime,  forgery,  which  is  the  adhibit- 
ing a  false  name  to  a  writing,  is  the  most  im- 
portant branch.  Bank,  vol.  i.  p.  296,  ttseq.; 
Shaiid's  Prae.  pp.  257,  289,  318;  ^twie,  L 
137,  et  seg.;  Mi's  Sap.  p.  49.  See  For- 
gery.  Swindling.  Fahiehood  cannot  be  pro- 
poned against  messengors'  executions,  aai  the 
like  writs,  without  a  reduction  improbation. 
.■^ee  Fxerution.     Fraud. 

Falie  ImpriBonment ;  in  Kogltsh  law,  a 
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(r««pasa  committeil  Against  n  person,  by  ar- 
reting and  iniprJgoDiogordetaiiiiiig  liim  with- 
out just  cause,  and  contrary  to  law,  Totn- 
i\jis'  Did.  h.  t.  The  corrospouiling  IScotcli  law 
lerm  is  Wrongoai  Impriio»menl,  which  see. 

False  Ferionation.  Falsely  aeaumiug  the 
name  or  chai'auter  of  ad  officer,  aoldier,  sea- 
nan,  Sic,  in  order  to  receive  his  wages,  is,  by 
5  Geo,  IV.,  c.  107,  §  5,  declared  felony,  pun- 
ishable with  transportation  for  life  or  for 
Tears,  or  by  imprisonment  with  or  without 
hard  labour.  By  U  Geo.  IV.  and  1  Will, 
iV.,  c.  66,  §  7,  a  similar  punishment  is 
provided  for  the  offence  of  falsely  personat- 
ing a  sbareholder  in  some  fund,  for  the  pur- 
pose of  drawing  the  dividends,  &c,  Tomlim' 
iHcl.  A.  I.  These  acts  do  not  extend  to  Scot- 
land. 

FalM  Sveaha^.  In  proceedings  under 
the  Bankruptcy  Act  (19  and  20  Vict.,  c.  79) 
any  person  guilty  of  wilful  falsehood  in  any 
oath  is,  by  sec,  178,  liable  to  a  prosecution, 
either  at  the  instance  of  the  Lord  Advocate, 
or  at  the  instance  of  the  trustee,  with  his 
concurrence  ;  provided,  that  in  the  latter  case 
the  prosecution  shall  be  authorized  by  a  ma- 
jority of  creditors,  at  a  meeting  called  for  the 
pnrposo;  and  such  person,  upon  conviction, be- 
tides the  awarded  punishment,  forfeits  to  the 
trustee  for  behoof  of  the  creditors,  his  whole 
right,  claim,  aud  interest  in  or  upon  the  se- 
qaestration.  As  to  the  former  law  on  the 
subject  of  false  swearing  in  sequestrations, 
see  Shand't  Prac.  p.  1039 ;  aSeifs  Com.  343, 
S89.    As  to  falsehood  on  oath  generally,  see 

False  Weiglita.  By  the  act  1607,  c.  2, 
the  users  of  false  weights  are  declared  to  be 
punishable  by  the  conSacation  of  moveables. 
Bank.  vol.  i.  pp.  295,  213.  See  Weighti  and 
Xtaturef. 

Falamg  of  Sooihb;  reduction  of  decreets. 
StwM,  k.  L     See  Doom.     Sak. 

Fama  Clamota ;  in  the  ecclesiastical  law 
of  Scotland,  is  a  prevailing  report,  itoputing 
immoral  deportment  to  a  clergyman,  proba- 
tioner, or  elder  of  the  church.  No  process  is 
commenced  by  the  presbytery  against  a  mini- 
ster, unless  a  complaint  baa  been  given  in, 
or  unless  tho/ama  clamoia  against  him  is  so 
creat,  that  the  presbytery,  for  tlieir  own  vin- 
dication, see  themselves  necessitated  to  begin 
the  process  without  any  particular  accuser. 
When  there  is  such  a/ama  clamoia,  the  pras- 
bylery  first  inquires  into  the  rise,  occasioD, 
broacbers,  and  grounds  thereof,  and_if  it  ap- 
pear, after  this  inquiry,  that  there  ought  to 
be  a  process  against  a  minister,  and  if  no 
private  party  come  forward  to  institute  it, 
they  resolve  to  serve  him  with  a  libel.  A 
libel  cannot  be  sustained  which  rests  only  uu 
hearsay.     HiU't  Church.  Puk.  49,  and  autho- 
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riliet  there  cited  ;  Co»k'$  Styles  ;  Wood  on  Li- 
bels, p.  2.     See  also  Minister.    Deposition. 

Familia ;  in  English  law,  signifies  all  the 
servants  belonging  to  one  master ;  also  a  por- 
tion of  land  snfficient  1«  maintain  one  family. 
Tomtim'  Diet.  k.  t. 

Familiie  ErcUcnndBB  Aotio ;  in  the  Boman 
law,  was  an  action  competent  to  any  one  of 
co-heirs  for  the  division  of  what  fell  to  them 
by  succession.  It  baa  no  place  in  heritable 
succession  by  the  Scotch  law.  Stair,  B.  i.  tit. 
7,  5  15;  Bant.  B.  i.  tit.  8,  §  36 ;  Broum't 
Synop.  p.  2334. 

Fang.  A  thief  taken  with  the  fang  (or 
in  the  manner),  is  one  apprehended  while 
carrying  off,  "  in  hand  having,  or  upon  back 
bearing,"  the  stolen  goods.  Er$k.  B.  i.  tit.  -1, 
5  4  :  Bank.  B.  iv.  tit.  Ifi,  §  4  ;  Hume,  i.  102. 

Farandinaii;BStranger  or  pilgrim.  Skene, 
h.t. 

Farding-Deal,  or  farwidel  of  land;  is,  in 
England,  the  fourth  part  of  an  acre.  T'oni't'iis' 
Did.  h.  t. 

Faie ;  the  money  paid  for  being  carried  by 
land  or  water;  formerly,  the  passage  itseli'. 
Totnlim'  Diet.  h.  t. 

Farm  Serranta.  The  wages  of  farm  ser- 
vants are  a  privileged  debt.  Eunter't  Land- 
lord and  Tenant,  ii.  393;  Fraser's  Peri.  Pel. 
ii.  4.36,  385;  Baird  on  M.  and  S.;  Bell  oa 
Leasts,  i.  411 ;  Bell's  Print.  S§  1241,  1407  ; 
Illust.§  1407.     See  Privilet/ed  Dell.     Wages. 

Fatber.  A  father  is  the  adniinistrator-in- 
law  to  bis  children,  and,  as  such,  the  mana- 
ger, and,  as  it  were,  the  tutor  of  his  children 
while  in  pupilarity,  and  their  curator  dur- 
ing minority.  This  power  of  management  ex- 
tends over  the  whole  property  and  estate  of 
the  child,  whether  flowing  from  the  father  or 
from  a  stranger,  with  the  following  excep- 
tions:— 1.  Where  the  property  descending 
from  a  stranger  hns  been  put  uuder  other 
management ;  2.  Where  the  child  has  a  claim 
against  the  father,  a  curator  ad  litem  will  be 
given  to  him  by  the  judge  j  and,  3.  The 
father's  right  of  administration  is  at  an  end, 
by  the  marriage  of  his  daughter  during  her 
minority.  The  father,  as  administrator,  is 
not  bound  to  make  up  tutorial  inventories. 
Ersk.  B.  i.  tit.  6,  §  54,  et  sej. ;  Stair,  B.  i.  tit.  5, 
§  12,  et  seq. ;  B.  iv.  tit.  39,  §  14  ;  More's  Notes, 
p.  xixi. ;  Bell's  Prine.  5§  1980,  2122,  2068, 
et  seq..  Prater's  P.  and  D.  R.  ii.  26;  Sand/ord 
on  Heritable  Succession,  i.  5, 240.  See  Curatory. 

FatuOlU.  A  faluons  person,  or  an  idiot, 
is  one  who,  from  a  total  defect  of  judgment, 
is  incapable  of  managing  his  affairs.  He  is 
described  as  having  an  uniform  stupidity  and 
inattention  in  his  manner,  and  childishnesa 
in  his  (ipeei'h.  An  idiot  cannot  act  in  the 
affairs  of  life  ;  and  be  is  by  the  law  put  under 
the  protection  of  a  curator.     Where  an  iditjt 
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discovei-s  any  marks  of  jitdgnieiit,  ho  ia  mid 
to  be  capable,  vithoat  curators,  to  execnte 
testament,  which  is  revocable ;  but  he  canoot 
oompetently  bind  himself  irrevocably,  noi 
he  enter  into  a  marriage.  With  regard  to 
the  title  to  sue  and  defund,  fatuous  and  furious 
persons  when  cognosced,  seem  situated  like 
pupiU  or  minors.  If  a  tutor  has  been  ap- 
pointed by  gift  from  the  Exchequer,  the  ac- 
tion proceeds  in  the  joint  names  of  the  idiot 
and  tutor.  If  the  fatuous  person  has  not  beon 
cogDoscoil,  or  if  the  action  is  against  his  tutoi' 
01'  curator,  it  may  be  raised  in  name  of  the 
fatuous  person,  and  a  tutor  ad  lil^a  will  be 
appointed  when  the  case  comes  into  Court. 
Where  one  has  been  put  under  curatory  by 
the  Court  of  Session,  the  action  proceeds  in 
his  own  name,  with  conseut  of  the  factor  or 
curator ;  and  an  action  against  such  a  factor 
or  curator  is  incompetent,  unless  the  fatuous 
person  is  called  as  a  principal  defender. 
Shatid's  Prac.  151,  9i)3,  and  auikoriliet  there 
cited;  M'Glashan's  Sharif  Process,  98;  Brsk. 
B.  i.  tit.  7,  5  48  ;  Bell'»  Com.  i.  136.  See  also 
Brietie.  Curatori/.  Idiul.  Fraaei-'i  Rei.  ii. 
263. 

Fault;  in  quality  of  a  commodity  agreed 
for,  may  be  the  ground  of  rejection,  if  the 
commodity  have  been  sold  unseen,  and  turn 
out  inferior  to  what  was  represented.  Even 
if  the  buyer  saw  the  goods,  a  latent  fault  may 
entitle  him  to  reject  them,  and  should  they 
perish  in  consequence  of  it,  he  will  be  relieved 
trom  payment,  or  entitled  to  repetition  of  the 
price.  But  if  the  fault  or  delicioncy  of  a 
commodity  seen  by  the  buyer  is  manifest,  the 
rule  is,  Caveat  emptor,  and  the  buyer's  eye  is 
hia  merchant.  The  challenge  of  a  fault  must 
be  made  immediately,  or  without  unnecessary 
delay.  Bell's  Com.  5lh  edit.  i.  439;  BeWs 
Print.  5  96,  et  seq. 

Feal  and  Divot ;  a  rural  servitude,  import- 
ing a  right  in  the  proprietor  of  the  dominant 
tenement  to  cut  and  remove  turf  fur  fences, 
or  for  thatching  or  covering  houses,  or  the 
like  purposes,  within  the  dominant  lands.  And 
of  the  same  description  is  the  servitude  of 
/we/,  which  is  a  similar  right  to  cut,  winnow, 
and  carry  away  peats  from  the  servient  moss 
or  peat  land,  for  fuel  to  the  inhabitants  of  the 
dominant  lands.  These  servitudes  will  not 
be  extended  further  than  to  the  usos  of  the 
actual  occupants  of  the  dominant  tenement, 
and  will  not  extend  even  to  extraordinary 
uses,  such  as  to  bum  limestone  for  tale,  or  to 
carry  on  the  trade  of  brewing  or  distilling  for 
t(Ue.  The  servitudes  affeal,  divot,  and/uei, 
are  distinct  from  the  servitude  of  pasturage, 
and  are  not  included  under  it.  They  may  be 
constituted  either  by  express  grant,  or  by  use 
or  possession  following  on  the  usual  clause  of 
jwrts  and  pertiiitnts.     Stair,  B.  ii.  tit.  7,  § 


FEB 

1 3 ;  Ersk.  B.  ii.  tit.  9,  §  17 ;  Ba>ik.  B.  ii.  tit. 
7,  5^31 ;  BelFt  Prine.  §  1014;  niutl.  ib. 

fealty;  in  English  law,  an  oath  taken  eo 
the  admittance  of  any  tenant,  to  be  true  to 
the  lord  of  whom  he  holds  his  land.  By  this 
oath  the  tenant  holds  in  the  freest  maniMr, 
since  all  who  have  fee  hold  by  fealty  at  the 
least.     Tomlim'  Diet.  h.  t. 

Fear.     See  Force  and  Fear. 

Feoialea  ;  an  order  of  priests  among  the 
Romans,  consisting  of  twenty  persona,  ap- 
pointed to  proclaim  war,  to  negotiate  peace, 
&c.  The  jus/tviWe  was  all  that  the  Romans 
had  corresponding  to  the  modern  international 
law.     Eiia/.  Brit. 

Fee.  1.  This  term  is  used  to  express  an 
estate  of  succession,  in  co n trail istincti on  to 
liferent,  as  "  fee  and  liferent."  SaenextartieU. 

2.  The  interest  held  by  the  feuar  is  termed 
the  fee.  According  to  Erskine,  this  term 
sometimes  denotes  "  the  subject  itself  granted 
to  the  vassal.  Thus,  it  ia  said  that  a  vassal 
falls  from  his  fee,  or  that  a  fee  opens  to  the 
superior.  But  it  is  more  properly  used  to 
express  the  right  resulting  from  the  feudal 
contract ;  and  in  this  acceptation  it  may  be 
defined  a  gratuitous  right  to  the  property  of 
lands,  made  under  the  conditions  of  fealty  and 
military  service,  to  be  performed  to  the  granter 
by  the  grantee,  the  radical  rights  of  the  lands 
still  remaining  in  the  grantor."  Thus  the  right 
acqiiii-ed  by  a  feu-vassal  under  his  charter  is 
denominated  his  fee.     Erth  B.  ii,  tit.  3,  §  7. 

3.  The  honorary  due  to  a  physician  for  his 
attendance  is  also  termed  a  fee,  and  is  pn-- 
sumed  to  be  paid  from  time  to  time,  nnlecs 
this  be  contrary  to  the  practice  of  the  place 
{Flint,  June  17,  1795;  Mor.  11422),  or  un- 
less the  contrary  can  be  proved,  and  the 
attendance  while  the  patient  is  on  deathbed, 
that  is,  for  sixty  days  preceding  his  death,  is 
not  presumed  to  have  been  paid.  The  honor- 
ary due  to  a  lawyer  may  be  pursued  for, 
though  not  in  the  name  of  hire,  but  as  the 
reward  of  services  which  can  receive  no  pro- 
per estimation.       Erak.  B.  iii.  tit.  3,  §  32, 

id  B.  iii.  tit.  7,  §  17. 

4.  Fee  or  waget. — A  servant  who  is  hired 
for  a  term  is  entitled  to  wages,  though  unable 
to  work  during  part  of  that  term.  Should 
he  die  during  the  currency  of  that  term,  bis 
representatives  are  entitled  to  his  wages  down 
to  the  day  of  his  death.  If  the  master  die, 
or,  without  good  reason,  turn  off  a  servant 
before  the  term,  the  servant  is  entitled  to  full 
wages  and  to  maintenance  to  the  term ;  and 
should  the  servant  desert  his  service,  he  not 
only  forfeits  his  claim  to  wages  and  main- 
tenance, but  is  liable  also  in  damages  to  his 
master.  Ertk.  B.  iii.  tit.  3,  §16.  See  also 
Priviltged  Debt.     Execiitor.     ft^ajMS. 

Fee  asd  Liferent.    A  conveyance  tu  a 
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parent  in  liferent,  and  to  his  children  unborn 
or  unnamed  in  fee,  imports  a  right  of  fee  in 
the  parent,  and  a  ipes  sacctssionis  merely  in 
the  children.  Fred's  Creditors  v.  hit  Children, 
25th  Nov.  1735,  M.  4262  ;  ttnd»oy  v.  Dott, 
9th  Dec.  1807,  M.  App.,  Fiar,  No.  1  ;  Deicar 
r.  Jf'iTifHimi,  5th  Mav  1825,  1  W.  rf  S.  161 ; 
Gordon  v.M'Intoth,  IT'th  April  18-15  ;  4  BelVs 
App.  105.  A  convojance  to  a  parent  in  life- 
rent, for  his  liferent  use  allenarly,  or  under 
restrictive  words  of  simildr  signification,  and 
to  his  children  nasctlvri  io  fee,  imports  a 
right  of  liferent  in  the  paient,  and  also  an 
interim  fiduciary  fee  in  him  for  behoof  of 
the  children;  Neviiatulsv.  Netdavds'  Creditors, 
26th  April  1798,  Jf.  4289 ;  AUardtee  v. 
AUardiee,  5th  March  1795  ;  Bdl'i  Cases.  156. 
Where  a  father  being  infeft,  conveys  to  him- 
self in  liferent,  for  his  liferent  use  allenarly, 
and  to  his  children  in  fee,  and  upon  this  con- 
veyance takes  infeftment  in  liferent  only,  and 
in  the  instrument  of  sasine  no  mention  is  made 
of  the  children  in  fee,  the  lands  remain  at- 
tachable by  the  father's  creditors  ;  Falconer 
T.  Wrii/ht,  22d  Jan.  1824, 2  S.  433  ;  HouUiiUh 
T.  Spalding,  9th  Juno  1847,  9  D.  1204.  A 
ceoveyance  to  trustees  for  behoof  of  a  parent 
in  liferent,  and  his  children  nascilvri  in  fee, 
imports  a  fee  in  the  children,  and  a  liferent 
merelyin  the  parent;  Seton  v.  Seion'i  Creditor*, 
6th  March  1793,  M.  4219 ;    Rou  v.  King. 
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by  a  parent  to  himself  in  liferent,  and  to  his 
thild  nomittaiim  in  fee,  imports  a  fee  in  tlie 
child  ;  M'lntoah  v.  M'lntosK,  28th  Jan.  1812, 
Foe.  Coll.  When  a  parent  conveys  to  himself 
in  liferent,  and  to  his  child  nominaiim  in  fee, 
or  takes  a  conveyance  from  another  in  these 
terms,  but  reserves  to  himself  power  to  alienate 
and  burden, the  substantial  fee  is  in  the  father, 
tod  that  in  the  child  is  nominal  merely  ;  hnt 
if  the  reserved  power  to  alienate  is  not  ex- 
ercised, the  child  takes  as  disponee,  and  does 
not  require  to  be  served  heir  to  his  father; 
Cwmming  v.  His  Majesty's  Advocate,  10th  Feb. 
1756,  M.  4268  and  15854  ;  Baillie  v.  Clark, 
23d  Feb.  1809,  Foe.  Volt.  A  conveyance  to 
a  hnsband  and  wife,  in  conjunct  fee  and  life- 
rent, for  the  wife's  liferent  use  allenarly,  Hnd 
to  the  child  nomiiiatim  in  fee,  imports  a  right 
of  fee  in  the  father,  and  on  his  decease 
child  must  serve  to  him  as  heir  of  provis 
WUion  V.  Glen,  14th  Dec.  1819,  Fac.  Coll.  A 
couveyance  to  a  hnsband  and  wife,  and  the 
lonjEest  liver,  in  conjunct  fee  and  liferent, 
to  the  heirs  of  the  mairiage  in  tee,  imports 
a  right  of  fee  in  the  husband ;  ifadden  v. 
Came's  Trvsten,  22d  Feb.  1842.  A  con- 
veyanoe  to  a  husband  and  wife  in  conjunct 
liferent,  during  all  the  days  of  their  liferent, 
and  to  the  survivor,  and  their  heirs  and  nsaig- 
neca  in  fee,  imports  a  right  of  foe  in  the  sur- 


■;  Jf'ffM<wv.F«Tes(M-,13th  April  183.^; 
Shaw  Maclean,  441  ;  Ferguson  v.  M'George,  22d 
Jnly  1739,  M.  ^202  ;  BvrrOKet  v.  M'Far- 
•pi.har's  Tnistees,  6th  July  1842,  4  D.  1484. 
A  conveyance  by  a  husband  or  wife  to  both 
the  spouses,  and  the  longest  liver  in  liferent, 
and  to  the  children  of  the  marriage  in  fee, 
does  not  import  a  right  of  fee  in  the  sur- 
:  of  the  spnusea,  but  leaves  the  fee  un- 
transferrod  ;  Mackellar  v.  Marquis,  4th  Den. 
1840,  3  D.  172.  A  conveyance  by  a  hus- 
band or  wife  to  both  the  spouses,  in  conjunct 
fee  and  liferent,  fur  their  liferent  use  allenarly, 
and  to  the  heirs  of  the  marriage  in  fee,  whom 
failing,  to  the  heirs  whatsoever  of  either  or 
both  of  the  spouses,  leaves  the  fee  untrans- 
ferred  in  the  event  of  there  being  no  heirs  of 
the  marriage,  and  gives  a  spes  suecessionis 
merely  to  the  heirs  whatsoever  of  the  spouses ; 
Wilson  V,  Reid,  4  th  Dec.  1 827, 6  S.  198.  In  tho 
case  of  Mylesv.  Colman,  12th  Feb.  1 857,  a  con- 
veyance of  property  by  a  wife  was  "  in  favour 
of  herself  and  her  husband,  and  the  longest 
liver  of  them  two  in  conjunct  fee  and  liferent, 
and  to  the  child  or  children  procreate,  or  to 
be  procreate  betwixt  them,  which  failing,  to 
the  said  longest  liver  of  them  two,  and  the  said 
longest  liver,  her,  or  his  heirs  and  assignees 
whomsoever  in  fee,  heritably  and  irredeem- 
ably." There  were  children  of  the  marriage, 
and  the  husband,  after  surviving  the  wife,  wna 
sequestrated.  In  a  competition  between  the 
children  and  thetrustee,  in  tho  sequestration  it 
was  held  that  the  fee  of  the  wife's  estate  did 
not  vest  inthehuBbandbutin  the  wife  herself, 
and  was  therefore  not  carried  by  the  sequestra- 
tion. The  proper  construction  of  the  desti- 
nation was  held  to  be  merely  a  liferent  in 
tho  surviving  husband,  and  to  leave  the  right 
of  fee  in  the  wife.  This,  it  was  thought,  was 
the  fair  construction  of  the  destination,  con- 
sidering that  tlie  property  belonged  to  the 
wife  hei-Bolf.  The  wife  being  the  granter  of 
the  deed,  the  legal  presumption  was  held  to 
be,  that  she  did  not  intend,  by  the  destination 
in  the  deed,  to  divest  herself  of  her  right  of 
ownership,  and  that  the  contrary  could  not 
be  held,  unless  the  words  of  the  destination 
would  not  admit  of  any  other  construction. 
Tho  judgment  in  this  case  is  in  scrordance 
with  the  judgment  in  tho  case  of  Mackellar  y. 
Marquis,  supra ;  although  that  ca^  does  not 
appear  to  have  been  founded  on. 

See,  on  the  subject  of  this  article,  Ertk. 
B.  iti.  tit.  8,  §  34,  el  seq.;  Bell's  Princ. 
§  1712 ;  Conjunct  Rights;  Ross's  L.  C.  vol.  iij. 
p.  602,  et  seq. 

Tee-Fond;  the  name  applied  to  the  dues 
of  Court  payable  on  the  tabling  of  summonses, 
the  extracting  of  decrees,  &c.,  out  of  which 
the  clerks  and  other  officers  of  the  Court  are 
paid.   In  50  Geo.  III.,  c.  112,  and  schedules 
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thereto  Annexed,  will  be  found  a  lalile  of  the 
fees  exigible  in  the  various  proceed  in  jes.  The 
same  act  authorises  the  Lord  President  to 
appoint  a  collector  of  the  fees,  holding  his 
office  ad  vitam  aut  evlpam.  He  ie  entitled  to 
a  commission  of  4  per  cent,  on  his  receipts, 
nntil  they  amount  to  L.11,000,  and  of  2  per 
cent,  on  all  sums  beyond  that  amount ;  but 
should  his  commission  fall  short  of  L.COOt  he 
may  retain  that  sum  for  his  salary,  including 
the  expense  of  a  clerk;  1  and  2  Geo.  IV., 
c.  38,  §  29.  The  salaries  of  certain  of  the 
officers  of  Court  are  paid  quarterly  out  of  thi 
fee-fund ;  and  it  is  directed,  that  if  the  fund 
shall  at  any  time  be  insufficient  for  their  pay- 
ment, the  deficiency  shall  be  supplied  out  of 
the  moneys  provided  by  the  acU  7  and  10  of 
Anne,  for  keeping  up  the  Courts  of  Session, 
Justiciary,  and  Exchequer.  No  fee-fund  is 
exigible  in  Admiralty  or  Consistorial  cases, 
or  in  any  of  the  proceedings  in  ccfsio,  or  in 
causes  in  what  is  called  the  Jury  Roll. 
Shand's  Prac.,  269,  424,  825,  118;  Marfar- 
lane'»  Jury  Prac.  17.  By  1  and  2  Vict., 
c.  118,  §  23,  certain  alterations  and  modifica- 
tions have  been  made  upon  the  fee-fund  and 
the  dues  leviable.  The  collector  is  ni 
appointed  by  the  Crown,  at  a  salary  not  ( 
ceeding  L.400  per  annum. 

Fee-Simple.     In  English  law,  a  tenant 
fee-trnple,  is  he  who  has  lands  or  tenements  to 
hold  to  him  and  his  heirs  for  ever.     Tomlin^ 
Diet.  h.  t. 

Felo  de  le  ;  in  English  law,  one  who  be- 
comes a  felon  by  committing  suicide,  in  his 
sound  mind.     Tomlitis,  h.  t.    bee  Suicide. 

Felonia:  signifies  not  only  the  falsehood 
or  the  contumacy  of  the  vassal  toward  his 
overlord,  or  of  the  overlord  toward  his  vassal, 
but  also  all  and  whatsoever  capital  crime,  or 
any  other  fault  or  trespass.     Skene,  h.  t. 

Felony ;  in  English  law,  a  term  applied  to 
all  crimes  punished  by  forfeiture  either  of 
the  fee  or  of  the  goods  and  chattels  of  the 
criminal.  To  this  punishment  that  of  death 
may  or  may  not  be  superadded,  according  to 
the  degree  of  guilt.  But  the  idea  of  felony  has 
long  been  closely  connected  with  that  of  capital 
punishment,  and  the  term  has  been  applied 
to  all  capital  crimes  below  treason  ;  although, 
originally,  treason  itself  was  considered  felony, 
and  although  there  may  both  be  felony  not 
capital,  and  capital  crimes  not  felonies.  Until 
of  late,  when  a  new  offence  was  made  felony 
by  statute,  the  law  implied  the  punishment 
of  death  by  banging ;  and  in  like  manner, 
an  offence  declared  capital  became  felony, 
though  the  express  term  was  not  employed. 
But,  since  the  recent  restrictions  of  capital 
punishment,  it  would  appear  that  the  con- 
nexion between  felony  and  the  punishment 
of  death  is  severed,  a  great  many  felonies, 
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formerly  capital,  being  now  punished  with 
transportation.  The  word  felony  occnrs  in 
Scotch  law  but  very  rarely.  A  man  at- 
tainted of  treason  or  felony,  is  rendered  in- 
eligible as  a  member  of  Parliament,  and  loses 
his  elective  franchise.  Tomliiig,  k.  t. ;  fiiuuk. 
B.  i.  tit.  10,  5  18;  Kamtt'  Sto(.  Laa,  ft.  I.; 
SuHut.  Abridg.  h.  I.;  Chamhert'  EUctitm  Lor, 
ft.  t ;  Hume,  ii.  239,  note  3. 

Teme  Covert ;  in  English  law,  a  married 
woman.     TomltM'  Diet.  ft.  t. 

Fenoei.  On  the  entry  of  the  tenant,  the 
landlord,  independently  of  any  stipntatiiM)  in 
the  lease,  is  bound  to  put  the  feocea  on  Uie 
farm  in  due  repair ;  and  the  teouit  on  his 
part  must  maintain  Uiem,  and  leave  them  in 
the  state  in  which  he  received  them.  The 
landlord  is  not,  however,  entitled  to  increaae 
the  burden  on  the  tenant,  by  erecting  new 
fences  not  stipulated  for,  unless  they  be  march 
fences,  which,  under  the  statute,  contiguous 
proprietors  may  compel  him  to  erect — a  lia- 
bility which  the  tenant  is  presumed  to  be 
aware  of  when  he  euters.  With  regard  to 
fences  erected  spontaneonsly  by  the  tenant,  it 
has  bepn  held  that  if,  being  entitled  fore- 
move  them,  he  allows  them  to  remain,  he 
must  put  them  in  repair;  but  if  he  is  not 
entitled  to  remove  them,  neither  is  he  bound 
to  repair  them;  Bell'i  Princ.,  §  1253; 
lUust.  ib. ;  Bell  on  Leaees,  i,  243  ;  Hunier'i 
Landlord  and  Tenant.  In  England,  by  7  and 
8  Geo.  IV.,  c.  29,  «§  23,  40,  44,  the  deatrach 
tion  of  fences  is  declared  to  be  punishable 
summarily  with  a  fine  of  not  more  than  h.5, 
and  in  the  case  of  a  deer-park  fence,  with  a 
fine  of  not  more  than  L.20. 

Feodum  ;  commonly  signifies  the  heritable 
fee  and  property  of  any  thing ;  abo  the  fee, 
wages,  or  stipend,  given  to  a  seryant  for  his 
service.     Skene,  A.  (, 

Feofment;  in  English  law,  is  the  gift  or 
grant,  with  livery  and  seisin,  of  any  corporeal 
hereditament  to  another  in  fee,  to  him  and 
his  heirs  for  ever  ;  the  grantor  being  termed 
the/eofoT,  the  receiver  the /«>/«.  Littleton 
says,  that  the  difllerence  between  a  feolTer  and 
a  donor  is,  that  the  former  gives  in  fee-simple, 
the  latter  in  fee-tail.  Tot^ins"  Diet.  k.  t.; 
Bank.  i.  596,  et  seq. 

Feroosta;  an  Italian  word,  a  kind  uf  ship 

little  boat.     Skene,  ft.  t. 

FerdingfrnanOB ;  a  Dutch  word,  a  trea- 

rer, penni-maister, orthosaurar.   SieM,h.L 

Ferue ;  in  Roman  law,  were  holidays.  In 
the  Scotch  law,  feriat-timei  are  those  seasons 
in  which  it  is  not  lawful  for  courts  to  be  held, 
execution  to  proceed,  or  any  judicial  step  to  be 
'ken.  Bank.  B.  iv.  tit.  42,  §  2.    See  Sunday. 

Ferial  Days ;  an  English  law  term,  signi- 
fying working  days— i.e.,  all  the  days  of  the 
week  except  Sunday.     Tomlint'  Did.  ft,  L 
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Ferriei ;  are  inUr  regalia,  and  belong  to  tlie 
CrowD,  for  the  public  benefit,  unless  where 
they  have  been  given  out  by  a  royal  gift,  in 
which  case  the  grant  lays  the  grantee  under 
an  obligation  to  keep  sufficient  boate  on  the 
ferry  for  the  use  of  travellers^  Public  ferries 
are  uoder  the  management  of  the  trustees 
of  the  roads  connected  with  them,  or  are  re> 
gulated  by  the  justices  of  peace,  or  by  spe- 
cial acta  of  Parliament.  The  donatary  of  a 
private  ferry  is  empowered  to  levy  fair  and 
reasonable  rates ;  the  amount  of  which,  unltsa 
when  fixed  in  the  grant,  is  regulated  by  the 
justices  of  peace.  Although  the  grant  does 
not  exclude  neighbouring  heritors  from  hav- 
ing a  boat  to  transport  themselves  and  their 
families,  and  servanU,  yet  no  rival  ferry  will 
be  allowed  to  iuterfere  with  the  right.  The 
right  of  ferry  is  not  permitted  to  interfere 
with  the  general  navigatioo  ;  or  to  supersede 
the  right  of  any  subject  of  Great  Britain  to 
navigate,  in  Ibe  course  uf  the  passage,  as  a 
part  of  the  sea,  provided  it  be  not  done  for 
tbe  sake  of  avoiding  the  regular  ferry.  It  is 
said  that  the  ferry  is  in  lespect  of  the  landing 
place,  and  not  of  the  water,  and  that  in  every 
ferry  the  land  on  both  sides  ought  originally 
to  have  been  in  the  same  person,  otherwise 
be  could  not  have  granted  tbe  ferry ;  but 
this  is  now  mere  matter  of  antiquity.  In 
leases  of  ferries  there  is  do  hypothec ;  but 
where  there  is  a  sublease,  the  lessor  has  a 
preference  over  tbe  sub-rents.  For  the  form 
of  a  lease  of  ferries,  see  Hunter's  Landlord 
and  Tenant,  App.  No.  16.  See  also  Ersk.  B. 
it.  liL  6,  §  17  ;  Belft  Princ.  §  651,  et  teg.  ; 
IBuit.  ib. ;  Hvleh.  Justice  of  Peace,  ii.  379, 
448,  483 ;  Tail's  do.  vocibuB  Highwai/i,  Sol- 
diers :  Blair's  do.  voce  Highways ;  Hunter's  L. 
*  T.  i.  331,441;  Blackslone,  iii.  22S.  By 
8  and  9  Vict.,  c.  45,  certain  rules  are  laid 
down  for  the  regulation  of  ferries.  It  has 
been  recently  decided  by  the  whole  court  that 
a  charter  of  barony,  with  a  clause  of  parts 
and  pertinents,  is  a  sufficient  title,  when  fol- 
lowed by  the  requisite  position,  to  constitute 
by  prescription  a  right  of  ferry  on  a  navi- 
gable river  without  special  grant*.  Di^e  of 
Montrose  v.  Macinti/rt,  March  10, 1848,  10  D. 
896. 

Fen ;  in  Latin  feudum,  was  used  to  denote 
the  feudal -holding,  where  the  service  was 
purely  military  ;  but  the  term  has  been  used 
in  Scotland  in  contradistinction  to  ward- 
holding,  the  military  tenure  of  this  country, 
to  signify  that  holding  where  the  vassal,  in 
place  of  military  service,  makes  a  return  in 
grain  or  in  money — aspeciesof  holding  which 
is  coeval  with  feudality;  for,  even  in  the 
parest  ages  of  the  military  system,  innumer- 
able instADces  are  to  be  found  of  grants  of 
land  in  the  feudal  form,  where  the  vassal 
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annually  delivered  victual,  or  perfom^ed  ag- 
ricuUnral  services  to  his  superior.  Hence, 
this  species  of  right  was  si'arcely  to  be  dis- 
tinguislied  from  tbe  lease  ;  and,  in  this  coun- 
try, the  rental-right  and  the  feu-right,  bel'ore 
writing  was  common  in  the  constitution  of 
such  rights,  must  have  been  undistinguish- 
able,  farther  than  by  the  period  of  their 
endurance.  See  j?rrf,  B.  ii.  tit.  3,  §7;  Jtirid. 
Styles.  See  also  Charier.  Holding.  Superior 
and  Vassal.     Entry. 

Fen-Contract.  The  contract  of  feu  regu- 
lates the  giving  out  of  land  in  feu,  between 
the  superior  and  vassal.  It  contains  a  nar- 
rative ;  8  dispositive  clause ;  an  obligation 
on  tbe  superior  to  iufoft,  expressing  the  terms 
of  the  holding  ;  a  clause  of  warrandice  ;  an 
obligation  on  the  superior  to  make  the  title- 
deeds  furthcoming  to  the  vassal ;  and  an  as- 
signation to  the  rents.  These  clauses  bind 
tbe  superior.  Then  there  is  a  reddendo  or 
obligation  on  the  vassal  to  pay  the  feu-duties, 
and  nn  obligation  to  relieve  the  superior  of 
the  public  burdens  after  the  vassal's  entry. 
Whatever  other  obligations  the  vassal  may 
come  under  are  inserted  in  this  part  of  the 
deed  ;  and  there  is  also  a  clause  obliging  the 
parties  to  perform  mutually.  This  is  followed 
by  a  clause  of  registration,  precept  of  sasine, 
and  a  testing  clause.  The  difference  between 
the  feu-contract  and  the  feu-charter  is  that, 
by  tbe  contract,  the  vassal  obliges  himself 
personally,  an<l,  in  virtue  of  the  clause  of  re- 
gistration, may  be  compelled  by  direct  dili- 
gence to  implement  his  obligation  ;  whereas, 
in  the  feu-charter,  although  the  vassal  is 
equally  liable,  the  means  of  compelling  per- 
formance is  not  so  direct:  it  is  through  the 
medium  of  an  action  and  decree  that  diligence 
can  be  obtained.  Hence,  the  feu-contract  is 
tbe  preferable  form  in  all  transactions  where 
machinery  is  to  be  erected  or  manufactures 
established,  in  which  the  interest  of  tbe  supe- 
rior requires  to  be  guai-ded  by  personal  obli- 
gations, admitting  of  prompt  enforcement. 
Jurid.  Styles.     See  Charter. 

The  Feu-Contract,  like  other  titles  to  land, 
is  simplified  by  the  act  21  and  22  Vict.,  c.  7ts 
1858.     See  Titles  to  Land. 

Feudal  System.  In  the  conveyancing  of 
Scotland,  the  forms  of  the  feudal  law  have 
been  preserved ;  and  our  titles  to  heritable 
property  are  framed  in  accordance  with  strict 
feudal  principles.  Hence,  our  lawyers  and 
antiquaries  have  indulged  in  much  historical 
speculation  as  to  the  origin  of  what  has  been 
called  tbe  feudal  system.  Such  disquisitions 
would  be  out  of  place  in  a  practical  work 
such  as  the  present ;  but  the  subject  is  inte- 
resting, and  will  be  found  fully  treated  in 
the  following  works  : — Hailam's  Middle  Ager, 
vol.  i.  p.  200,  et  teq. ;  Eveye.  Brit,  voce  feudal 
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Law,  and  wrilfrt  then  cited ;  Robertion"!  CkarUt 
V.  vol.  i.;  Ktimet'  British  Antiquilta ;  Craig 
de  Fevdit ;  Ron's  Leet.  vol.  ii.  p.  23,  et  teq. 

Feudum  ex  Camera  aat  Cavena ;  in  feu- 
dal law,  was  an  annual  sum  of  money  or 
supply  of  corn,  wine,  and  oil,  paid  out  of  the 
lord's  possessions  to  a  soldier  or  other  welt- 
deserving  person.  It  resembled  a  pension. 
Stair,  B.  ii.  tit  5,  §  16 ;  Craig,  lib.  i.  dieg. 
10,  §  11. 

Pea-Baty;  the  reddendo  or  annual  return 
from  the  vassal  to  the  superior  in  feu-holding. 
The  feu-duty  is  truly  a  rent  in  cattle,  grain, 
money,  or  services,  generally  agricultural ; 
varying  in  amount  from  an  adequate  to  a 
merely  elusory  vent.  If  payable  in  kind,  the 
fen-duty  may  be  demanded  in  kind,  unless 
otherwise  stipulated ;  and  the  vassal  is  hound 
to  bring  it  to  the  superior  if  withi 
barony.  The  superior  cannot  compel  the 
feuar  to  grow  the  stipulalod  grain,  but  he 
may  demand  in  kind  whatever  other  grain  it 
grown,  although  more  valuable.  If  the  feu- 
duty  be  payable  in  produce  no  longer  to  be 
found  on  the  land,  the  obligation  is  not 
thereby  at  an  end,  unless  "such  as  is  pro- 
duced in  the  land  "  be  eipressedly  stipulated. 
In  alternative  payments,  the  vassal  has  the 
election,  unless  it  be  otherwise  expressed. 
Interest  is  not  due  upon  arrears  of  feu-duty, 
unless  expressly  stipulated  in  the  contract 
Napier,  3lst  May  1831,9  S.  «*  D.  655.  Feu 
duties  are  heritable,  although  the  arrears  are 
moveable.  Feu-duties  are  debila/undi;  and, 
in  addition  to  his  personal  action,  an  action 
for  poinding  the  ground  lies  at  the  superior's 
instance.  He  has  also,  as  his  means  of  com- 
pelling payment  of  the  feu-duties,  a  real  right 
in  the  lands,  and  a  consequent  preference  over 
purchasers  and  creditors ;  a  hypothec  over 
the  crop  for  the  last  or  current  feu-duty  ;  and 
an  action  of  declarator  of  irritancy  of  the 
feu,  ob  non  sodifum  cartouem.  Mare's  Notes 
Oft  Stair,  cixxix. ;  Ersk.  B.  ii.  tit.  5,  §  2  ; 
Betri  Com.  i.  23-7,  683 ;  BeWs  Princ.  §  694, 
1479-84 ;  IHust.  ib.  See  Hypothec.  Heritable 
and  Moveable.  Irritancy  of  the  Feu.  Superior. 
Vassal.     Poinding  of  Oroii}id. 

Where  a  vassal  conveys  his  feu  to  another 
party,  who  is  entered  by  the  superior  as  vas- 
sal in  his  place,  he  ceases  to  be  liable  for  the 
feu-duty,  but  he  remains  liable  so  long  as  his 
disponee  is  not  entered.  Where,  however,  a 
separate  obligation  for  payment  of  the  feu- 
duty  is  granted  by  a  vassal,  be  and  bis  heirs 
continue  liable  for  the  feu-duty  in  all  time 
coming,  notwithstanding  the  feu  may  have 
been  convoyed  to  another,  and  the  ^lisponee 
entered  with  the  superior.  This  continuing 
liability  by  the  original  vassal  arises  from 
a  separate  obligation  having  been  granted, 
and  it  is  construed,  and  has  effect  given  to 
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it,  tike  any  other  obligation.  The  obliga- 
tion, therefore,  remains  in  force  nntil  d)»- 
charged  by  the  superior  or  creditor  in  the 
obligation.  See  the  case  of  Kinfs  College  of 
Aberdeen  V.  Lady  James  Half,  March  11,  1852. 
14  D.  675 ;  but  reverted  in  the  House  </ 
Lords,  Aug.  1 1,  1854  ;  1  Macgveen,  626. 

Fiar  ;  as  contrasted  with  liferenter,  is  the 
person  in  whom  the  property  of  an  estate  is 
vested,  burdened  with  the  right  of  liferent. 
The  fiar  cannot  interfere  witii  the  liferenter's 
possession,  unless  for  the  nec«8sary  preserva- 
tion of  his  own  right,  as  to  prevent  waste,  on 
cause  shown.  He  may  work  coal,  lime,  mina- 
rals,  &c,  which  are  excepted  frora  the  life- 
rent. But  he  must  reserve  enough  for  the 
liferenter'a  use,  and  be  must  not  hurt  the 
amenity  of  the  liferenter's  possession  ;  yet,  if 
there  be  a  going  coal-pit,  however  disagree- 
able the  effects  may  be,  the  liferenter  is  not 
entitled  to  stop  it.  The  fiar  is  liable  for  sur- 
face damage.  He  cannot  cut  the  ornamental 
timber,  though  he  may  make  the  necessary 
thinnings,  not  hurting  the  amenity.  (See 
Timber.)  Under  the  Reform  Act,  the  life- 
renter,  and  not  the  fiar,  has  the  right  to  vot« 
on  those  subjects  to  which  the  right  of  voting 
is  for  the  Gist  time  attached  by  the  Act.  lo 
rights  reserved  by  that  Act,  the  fiar  must 
concur  with  the  liferenter  in  applying  to  poll ; 
and  his  vote  is  taken  apart,  and  not  reckoned 
where  the  liferenter  has  voted.  ErsL  B.  ii. 
tit.  9,  §  39  ;  Stair,  B.  iii.  tit.  5,  §  51,  d  teg.  ; 
More'a  Notes,  p.  ccxiii.  ei  teq. ;  Belt's  Prime, 
3d  edit.  S  1061,  et  seg.,  2198,  and  autharitiet 
there  dttd;  Bank.  vol.  i.  p.  575  ;  BeiTt  Com. 
5th  edit.  i.  63 ;  Jurid.  Stylet,  2d  edit.  vol.  iii. 
'.  620  ;  Ross's  Leet.  ii.  249  ;  Chambers'  Bled. 
law,  h.  t.  See  LiferenL  Conjunct  Rights.  Fee 
nd  Liferent. 

Fiara;  are  the  prices  of  grain  in  the 
different  counties,  fixed  by  the  sheriff  reaper- 
tivety,  in  the  mouth  of  February,  with  the 
assistance  of  juries.  The  form  of  striking 
the  Gars  is  prescribed  by  the  acts  of  sederunt, 
Dec.  21,  1723,  and  Feb.  29,  1728.  A  jury 
roust  be  called,  and  evidence  laid  before  them 
of  the  prices  of  the  different  grains  raised  in 
the  county ;  and  the  prices  fixed  by  the 
opinion  of  the  jury,  and  sanctioned  by  the 
judge,  are  termed  the  Mrs  of  that  year  in 
which  they  are  struck,  and  regulate  the 
M  of  all  grain  stipulated  to  be  sold  at  the 
prices ;  nor  will  an  error  in  striking 
them  afford  a  ground  of  suspension ;  Toim  of 
Aberdeea,  August  5,  1760,  Uor.  4415.  The 
Gar  prices  also  regulate  the  price  in  contract) 
concerning  grain  to  be  delivered,  the  produce 
of  the  county,  and  where  no  price  bos  been 
otherwise  agreed  upon  between  the  parties. 

By  5  and  6  Will.  IV.,  c  63,  §  16,  it  ii 
enacted,  that  the  fiar  prices  of  all  grain  in 
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quuter,  and  tbat  any  sheriff-clerk,  clerl 
norket,  or  other  person,  oQending  against 
this  prorision,  shall  forfeit  a  Bnm  not  exceed- 
ing L.6.  See  Weights  and  Meatvm.  In 
eases  of  necessity  the  Lords  of  Council  and 
Session  still  interpose  their  authority  to 
regulate  the  striking  of  the  fiara  by  act 
of  sederunt.  See  A.  S.  9U  MarA  1850. 
Bat  the  Court  trill  not  interfere  unnecessarily. 
Stwdm,  1851,  13  D.  522  ;  Brak.  B.  i.  tit.  4, 
5  6,  and  B.  iii.  tit.  3,  fi  4;  ffimter"*  Landlord 
w»i  TeMnt,  ii.  282  ;  Bill  on  Leases,  ii.  187  ; 
OmmU  on  Tithes,  i.  431 ;  Paterson's  Account 
oflheFiars. 

'  Fiotio  Jniia ;  is  a  legal  assQiuption  that  a 
thing  is  true,  vhich  is  either  not  tme,  or 
which  is  as  probably  false  as  trne.  Thns,  an 
heir  is  held  to  be  the  same  person  with  the 
ancestor,  to  the  effect  of  making  the  heir 
liable  for  the  debts  of  the  ancestor.  But  the 
Scotch  law  has  seldom  recourse  to  fictions. 
Ertt.  B.  ir.  tit  2,  §  38  ;  Stair,  B.  ii.  tit.  45, 
S 15 ;  Bank.  vol.  iii.  p.  669,  §  9. 

Fiieieoiiuniaaa ;  or  trusts,  in  the  Roman 
lav,  were  either  nnirersal  or  singular.  A 
unlTersal  Qdeicommiss  (called  also  h(Breditat 
fidtieommitsaria,  or  trust  inherittatee)  consisted 
in  the  appointment  of  an  heir,  with  directions 
wrfrij  precativis,  that  he  should  restore  the 
inheritance  to  a  third  person  mentioned,  the 
heir  being  called  ^uciaritis,  and  the  third 
f«ntio  fideieommitsarittt.  As  the  fidcieomtnis- 
tariiu  was  sometimes  directed  to  pass  the 
iofaeritance  to  a  second,  he  to  a  third,  and  so 
DD,  some  authors  have  traced  a  resemblance 
between  Jideicommissa  univo'salia  and  entails 
ia  the  Scotch  law.  The  singular  fideicom- 
tnies  was  simply  a  tnist-legacy,  differing  from 
the  commoQ  legacy  in  nothing  but  the  form 
and  the  words  employed.  See  7Vu£l.  Bank. 
B.  ii.  tit.  3,  §  135  ;  Stair,  B.  iii.  tit.  8,  §  12 ; 
Casus'  Equity,  322.  In  German  civil  law, 
ihe ^fideia/mmitt  is  intimately  connected  with 
the  law  of  inheritance  among  the  nobility, 
being  the  regulation  according  to  which  the 
whole,  or  part  of  a  family  property,  is  enjoyed 
by  a  certain  member  of  the  family,  on  the 
condition  of  leaving  it  unimpaired  to  the 
person  pointed  out  by  the  particular  family 
arrangement ;  either  to  the  firsUhorn  male, 
when  it  is  called  majorat,  or  to  the  last-born 
male,  when  it  is  called  minorat,  or  to  the 
oldest  member  of  the  family,  withont  regard 
to  direct  descent,  when  it  is  called  teniorat. 
The  family  property  is  by  this  means 
rendered  inalienable,  but  it  may  neverthe- 
less be  mortgaged. 

Tidmiusor.     See  Eipromisior.  Cautionary. 

Fideli^;  homage  made  to  superiors  and 
overlords.    Skmte,  h.  i.    See  Somagium. 

Vieri  7aoiu;  in  English  law,  a  writ  that 
2ii 


lies  where  a  person  has  reeovei-ed  judgment 
for  debt  or  damages,  by  which  the  sheriff  is 
commanded  to  levy  the  debt  and  damages  on 
the  defoudant's  goods  and  chattels.  Tomlint, 
H.t.;  3  Step.  Com.  657. 

Filiation ;  the  filiation  of  a  child  means 
the  determination  of  his  paternity.  The 
general  rule  as  to  children  bom  in  wedlock 
is,  Faier  est  quern  nuptia  demoastrant;  but 
this  presumption  may  be  defeated  by  proving 
the  husband's  impotoncy,  or  his  continued 
absence  from  his  wife  during  the  period 
between  the  eleventh  solar  and  the  sixth 
lunar  month  preceding  the  birth.  With 
regard  to  natural  children,  a  eopvla  at  the 
distance  of  more  than  ten  months  does  not 
filiate,  affording  only  a  temiplena  probatio, 
which  may,  however,  be  completed  by  the 
oath  of  the  mother.  Enk.  B.  i.  tit.  6,  5  50  ; 
Stair,  B.  iv.  tit  45,  §  20;  More's  Note*, 
:siv.;Bonl.  B.  i.tit2,§3;  B.  ii.  tit.  5, 
5.  See  Marriage.  Bastard.  Parent  and 
'Child.    Semiplwa  Probatio. 

Actions  of  filiation,  and  for  aliment  of 
natural  children,  are  generally  raised  in  the 
sheriff  court,  but  it  is  competent  to  bring 
them  in  the  Court  of  Session.  Shtmd't  Prac. 
p.  782. 

Final  Jndgmeat.  The  term  final  judg- 
ment is  applied  in  its  most  extensive  significa- 
tion to  a  judgment  which  exhausts  the  merits 
of  a  cause,  and  ia  nol  subject  to  any  review 
whatever.  But  it  is  more  frequently  used  in 
itradistinction  to  the  expression,  interhca- 
tory  judgment.  Thus,  in  an  inferior  court,  in 
reference  to  the  competency  of  advocation,  a 

final  judgment "  is  a  judgment  whereby  the 
whole  merits  of  the  cause  are  exhausted, 
although  no  finding  or  decorniture  has  been 
pronounced  as  to  expenses;  A.  S.  11th  July 
1828,  §1;  land  2  Vict.,  c.  86,  $  1.  In  order 
to  warrant  an  appeal  to  the  Circuit  Court  in 
a  civil  cause  (where  that  mode  of  review  is 
otherwise  competent),  the  final  judgment  must 
not  only  dispose  of  the  merits,  but  the  ex- 
penses, when  found  due,  must  also  have  been 
modified  and  decerned  for;  A.  S.  lith  Nov. 
1825;  Ufaclaurin's  Form  of  Process,  559.  And 
to  warrant  an  appeal  from  a  judgment  of  the 
Court  of  Session  to  the  House  of  Lords,  as 
agunst  a  final  judgment,  the  judgment  must 
he  one  which  exhausts  the  whole  merits  of 
the  cause,  also  disposing  of  the  question  of 
expenses ;  and  which,  if  not  appealed  against, 
would  put  an  end  to  the  difference  between 
the  parties;  48  Oeo.  IlL,  c.  157,  §  15; 
6  Geo.  JV.,  c.  120,  §  21 ;  iSmttt  on  Appeals, 
17 ;  Palon's  App.  Pr.  pp.  2,  9. 

By  16  and  17  Vict.,  c.  80,  §  22,  appeals  to 
theCircuitCourtare  almost eot irely  done  away , 
and  all  Sheriff-court  judgments  in  causes  the 
valne  of  which  does  not  exceed  L.25,  are  final, 
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aud  ore  not  subject  to  review.  Under  the 
Bame  statute,  §  24,  it  is  competent  in  aD^ 
cause  exceeding  L.25  in  value,  to  bring  under 
review  of  the  Court  of  Sesaion  any  inter- 
locutor of  a  sheriff  Bitting  process,  or  giving 
ialerim  decree,  ov  disposing  of  the  whole  merits 
of  the  cause,  but  no  other ;  and  when  any 
such  interlocutor  ia  brought  under  review,  it 
is  competent  for  the  Court  also  to  review  all 
the  previous  interlocutors  pronounced  in  the 
cause.  See  Advoeatim.  Appeal.  Appeal  to 
Ciratit  Court.    Jnlerlocttlorif  Judgment. 

Fine ;  is  the  pecuniar;  penalty  for  on 
offence,  nsually  imposed  by  statute,  and 
awarded  against  the  offender  by  the  judge 
who  tries  him.  Generally  speaking,  there  is 
a  certain  latitude  left  to  the  Court  to  regulate 
the  amount  of  the  fltie,  according  to  the  cir- 
cumatances  of  the  case.  The  payment  of  a 
fine  jn^  be  enforced  by  imprisonment.  See 
bait's  Justice  of  Peace,  p.  313 ;  Btair'i  do.,  p. 
272;  Tomlins' Dict.h.  t.  As  to  the  form  and 
requisites  of  sentences  of  this  nature,  see 
PaUy  on  Convictiont,  287  ;  and  as  to  the  dis- 
position of  fines,  p.  266.  See  also  Hunu  v. 
Meek.  1846  ;  ,4r%'s  Rep.  p.  88. 

Fine  of  Lands ;  in  English  law,  was  an 
amicable  composition  of  a  suit,  either  actual, 
or  fictitious,  enrolled  in  the  records  of  the 
court  where  the  suit  was  commenced,  which 
transferred,  settled,  and  limited  the  lands  in 
question,  b;  declaring  them  the  property  of 
one  of  the  parties.  It  was  frequently  em- 
ployed to  assure  a  right  in  lands,  as  it  barred 
the  claims  of  strangers,  who,  having  a  present 
interest  in  the  estate,  and  lying  under  no 
legal  iropedimeut  to  interposing  their  claim, 
neglected  to  do  so  during  five  years  after  the 
proclamation  of  the  fine.  This  iras  one  of 
the  modes  of  transference  which  required  no 
livery  or  sasine,  the  acknowledgment  in  a 
court  of  record  being  considered  sufficient. 
Tomlins'  Did.  A.  (.  This  mode  of  conveyance 
has  been  abolished  by  3  and  4  Will.  IV., 
C.74. 

Finii ;  finance,  or  composition  made  with 
thieves,  called  also  theft-bote.  Finig  eurite, 
composition  given  in  court  to  the  King. 
Skene,  h.  I.     See  Theft-bote.  J'ine. 

FiniomBe^iindonun  Actio;  in  the  Roman 
law,  was  an  action  fur  the  distinction  and 
clearing  of  the  marches  of  contiguous  grounds. 
It  was  almost  precisely  analogous  to  the  action 
of  molestation  in  the  Scotch  law.  Stair,  B.  i. 
tit.  7,  §16;  B.  iv.  tit.27,52. 

Fixe,  Ikm*  by.  Agricultural  subjects  da- 
maged or  destroyed  by  fire  through  the 
negligence  of  the  lessee,  must  be  restored 
by  him.  But  if  the  fire  he  accidental,  neither 
the  landlord  nor  the  tenant  is  bound,  inde- 
pendently of  stipulation,  to  repair  the  loss, 
even  although,  under  his  lease,  the  tenant 
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should  be  taken  bound  to  keep  the  hentae 
"in  tenantahle  and  habitable  repair."  Fin 
is,  in  our  law,  considered  an  inevitaU* 
accident ;  and  the  persons  contemplated  ia 
the  edict,  Nauta,  eet^wttet,  are  not  held 
responsible  for  Iocs  occasioned  by  it.  It  ia 
different  in  the  English  law.  The  insaraacd 
of  agricultural  aubject«  against  fire  is,  bj 
statute,  exempted  from  the  payment  ef  tbo 
stamp^luties ;  3  and  4  Will.  IV.,  e.  23. 
Hunter' t  Lan^ord  and  Tenant;  Bdi  en  Letua, 
i.  240,  et  Mj. ;  Ersk.  B,  iii.  tit.  1,  $  29,  Ivorft 
note;  Bdfs  Com.  i.  470,  662,  et  teq.;  Bayne^ 
Doai't  Appeal  Catet,  iii.  233.  See  ImJit^ptrt. 
Navtee,  Vauponet,     In$mraHee. 

Fire  and  Sword.  Letters  of  in  sod 
sword  were  the  means  anciently  res«rted 
to  when  tenants  retained  their  possesuoo^ 
contrary  to  the  order  of  the  judge  and  the 
diligence  of  the  law.  Those  letters  isued 
from  the  Scotch  Privy  Coaneil,  and  were 
directed  to  the  sheriff  of  the  county,  author- 
ising him  to  call  the  assistance  of  Uie  count; 
to  dispossess  the  tenant.  By  the  preaent 
practice,  in  case  of  foreibte  resistance  to  legal 
execution,  it  may,  if  necessat?,  be  enforced 
manu  militari.  Brik.  B.  iv.  tit  3,  §  17  ; 
Stair,  B.  iv.  tit.  38,  §  27  ;  also  iv.  tit.  47, 40  ; 
Reta'n  Leet.  i.  274. 

Fire-Arma.  The  wilful,  malieions,  and 
unlawful  use  of  fire-arms  is  punishable  onder 
10  Geo.  IV.,  c.  38,  extending  what  is  called 
the  Ellenborough  Act  to  Scotland.  B^» 
Sup.  p,  66.  See  also  7  Will.  IV.,  and  1  Viet^ 
c.  88;  and  case  of  Dimean,  1845;  2  Bntm, 
455. 

Fire-Baubig.  To  constitute  the  crime  of 
fire-raising,  there  must  have  been  actual 
burning,  but  it  matters  not  how  small  the 
portion  of  the  snbject  consumed  has  been. 
Ignition  of  furniture  alone,  not  eoasidered 
fixtures  of  the  building,  makes  the  culprit 
liable  to  the  charge  of  an  attempt  at  fire- 
raising  ;  Fleming,  1848  ;  Arldeg,  519.  It  is 
immaterial  whether  the  incendiary  had  the 
intent  to  consume  the  subject  destroyed,  ot 
merely  another  subject  which  communicated 
the  fire,  or  whether  the  burning  was  his  ol- 
timate  aim,  or  only  the  means  of  furtherifig 
another  crime.  Fire-raising  is  capital,  where 
the  property  burned  is  houses,  corn,  coal- 
houghs,  or  woods  and  underwoods ;  the  word 
houses  comprehending  all  classes  of  buildings, 
except  mere  hovels  or  temporary  places  of 
shelter.  The  burning  of  a  man's  own  bouse, 
not  so  situated  as  to  endanger  the  property 
of  others,  is  not  indictable,  unless  it  has  been 
done  to  defraud  the  insurers,  of  which  cri»e 
it  is  doubted  whether  the  punishment  be  o»- 
pital.  See  the  case  of  Betk,  1645 ;  2  Bnmm, 
469.  But  fire  communicated  froa  a  fut- 
son's  own  to  a  neighbouring  pnjniainV  t»- 
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naraent,  will  nuke  the  othnot  capital.  The 
bDnuna;  of  ibips  to  defraud  iniuren  U  capi- 
tal. The  degtroctioD  of  other  property  by 
fire  may  be  punished  with  anything  short  of 
death ;  and  the  attempt  at  fire-raisiog,  as 
alio  tbreate  and  solicitations,  are  paniahable 
arbitrarily.  The  aadden  breaking  out  of  fire 
in  an  uninhabited  hoasei  or  the  finding  of 
combustibles  strewed  about  in  such  a  way  as 
to  excite  or  acceleratecombustion,  form  strong 

EMumptions  of  vilfnl  fire-raising ;  but  the 
tier  Ukoald  be  received  with  caution.  Ha- 
ving ill-will  at,  or  having  been  heard  to  utter 
tbrwUs  against,  the  BuQerer ;  preparing  com- 
hutiblea,  and  carrying  them  in  the  direction 
of  the  house ;  insuring  the  premises  or  their 
furniture  at  a  high  value ;  insuring  in  se- 
veral offices  at  the  same  time,  and  claiming 
from  more  than  one,  will  all  form  presump- 
tions against  the  prisoner ;  1525,  c.  10 ; 
1526,  c  10 ;  1540,  c  33 ;  1592,  c.  148 ;  1 
Gto  I.,  c  48  ;  29  Geo.  IJI.,  c.  46;  43  Geo.  HI., 
e.  113 ;  BwM,  i.  126,  et  uq.;  Alum!'!  Prine. 
129 ;  itHnuK,  568 ;  £fMi<,  124.  Asto  wicked, 
culpable,  and  reckless  fire-raising,  as  dis- 
tinguished from  wilful  fire-raisbg,  see  Mae- 
b&itt,  1847,  Arkla/,  262.  The  statutes  7 
WiiL,  /F.  and  1  Viet.,  c.  89,  and  7  and  8  Vict., 
c  62,  do  not  extend  to  Scotland.   See  Anon, 

firmaziiu ;  a  maill-payer,  a  mailler,  or 
tnill-man.  FirvM  signifies  the  duty  which  a 
tenant  pays  to  the  landlord,  whether  it  be 
■ilver-mtull,  victual,  orotherdnty.  Skene,h.l, 

Piim  at  a  Compai^ ;  is  the  social  name 
MpUed  to  ao  avowed  partnership.  It  is  ei- 
ther proper  or  descriptive.  A  pn^er  or  per- 
umal  firm  is  a  firm  designatad  by  the  names  of 
one  or  mora  of  the  partners,  as  Hare  d:  Co., 
Bdi,  Raimie,  *  Co.  A  descriptive  firm  has 
reference  fa>  some  such  circumstance  as  the 
place  where  the  company  is  established,  or 
the  iraosactions  in  which  it  is  engaged,  as  the 
Porttey  Dutiiiery  Co.,  the  MuirkirJc  Iron  Co. 

A  mercantile  compuiy,  carrying  on  busi- 
aen  under  a  proper  firm,  by  which  they  grant 
obligations,  may  sue  and  be  sued  under  the 
conpaoy  name  without  the  name  of  any 
individual  partner.  See  Fongth  v.  Bare  atid 
Co.,  18th  Nov.  1S34,  13  S.  42.  The  same 
ruie  applies  to  the  case  of  such  a  company 
doing  diligence ;  J^iUon  v.  Ewing,  20th  Jan. 
1836, 14  S.  262.  A  diiferent  rule  applies  to 
the  case  of  a  company  with  a  descriptive 
firm.  See  CaUrauk  CotUm  Co.  v.  SaAie,  27th 
Nov.  1822,  2  S.  47 ;  Kerr  v.  Clyde  Shipping 
Co.,  8th  June  1839, 1 B.  901.  Neither  can 
the  manager  of  such  a  company  sne  in  name 
of  the  company;  RoberUon  v.  Anderson,  4tb 
June  1841,  3  B.  986.  In  the  case  of  the 
London  and  OlatgoK  Shipping  Co,  v.  M'Corkle, 
ISA  June  1641,  3  i>.  1045,  tiie  company 
nud  in  name  of  the  company,  and  of  a  party 
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nomnatim  "  agent  therefor,  and  one  of  the 
partners  thereof,"  but  the  instance  was  held 
to  be  insufficient.  The  Court,  however,  inti- 
mated an  opinion  that  the  company  might 
sue  and  be  sued  nnder  its  descriptive  firm, 
along  with  three  individual  partners  named. 
In  the  previous  case  of  the  Sea  Insurance 
Co.  of  Scotland  v.  Gavin,  17th  Feb.  1827, 
5  S.  375,  the  summons  was  directed  ^^inst 
the  company,  and  against  the  manager, 
who  was  a  partner,  and  against  three  other 
partners,  by  whom  the  policy,  which  was  the 
subject  of  the  action,  had  been  subscribed, 
and  the  summons  was  sustained.  A  similar 
judgment  was  pronounced  in  the  House  of 
Lords  in  the  case  of  PoUoti^e  frasUts  v.  The 
Commerciai  Banking  Co.  of  Scotland,  where  the 
summons  was  directed  against  the  company, 
and  several  of  the  individual  partnera  nomina- 
(tm,  28th  July  1828,  3  ir..fc&  365.  A  de- 
cree obtained  t^pimst  a  company  warrants 
diligence  proceeding  against  all  the  partners 
of  the  company  although  not  named  in  the 
decree ;  Thornton  v.  Little  and  Co.,  2d  July 
1812,  F.  C;  and  Knox  v.  MaHin,  12th  No- 
vember 1847,  10  D.  50.  The  same  rule  was 
applied  to  diligence  on  a  bond  signed  by  the 
individual  partners  of  adescriptive  company, 
by  which  they  obliged  not  only  themselves, 
but  also  the  company,  and  all  other  persons 
who  might  become  partners  thereof;  Maclean 

Roxe,  9th  Dec  1836,  15  ,SA.236. 

A  mercantile  company  cannot  prosecute 
criminally  in  name  of  its  firm.  By  7  3eo. 
IV.,  e.  67,  joint  stock  banking  companies 
may,  on  fulfilling  certain  conditions,  sue  and 
be  sued  in  name  of  their  manner  or  other 
principal  officer.  See  Bank.  On  the  sub- 
ject of  this  article,  see  More'e  Holes  to 
Stair,  ci. ;  BeU's  Com.  u.  627,  et  eeq. ;  BcU's 
Princ.  §  357;  lUutt.  ib.;  Shand't  Prae.; 
ThoTMon  on  BiUi,  234,  554.  See  Society.  Joint 
Stock  Commniee, 

Fiahenes.  For  the  regulations  as  to  Bri- 
tish white  herring  fisheries,  see  14  and  15 
Vict.,  c  26. 

Fislies ;  become  the  property  of  him  who 
catches  them,  with  the  eiception  of  those 
which  belong  to  the  Crown,  jur«  coronce,  and 
which  seems  to  be  confined  to  whales  of  a 
large  size.  Salmon-fishing  is  inter  regalia;  but 
although  it  requires  a  royal  grant  to  entitle  a 
mau  to  fish  for  salmon,  yet  the  salmon,  when 
taken  by  one  who  has  no  such  grant,  do  not 
belong  to  his  M^esty,  but  to  the  person  who 
takes  them.  ETsk.  B.  ii.  tit.  1,  §  10.  See 
Wkake. 

Fishingi.  The  most  important  is  salmon- 
fishing,  which  belongs  to  the  Crown,  and  may 
or  may  not  be  given  out  with  Uie  lands. 
Where  it  is  given  in  express  words,  the  right 
is  constituted  from  the  first;  but  even  the 
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general  expregsion  of  flshings,  when  joined 
witb  forty  yenrs'  possession  of  a  salmon-fish- 
ing,  constitutes  a  right  to  thatspecies  of  fish- 
ing. Where  the  right  has  not  been  given 
out  expressly,  nor  acquired  by  prescription, 
it  may,  notvithstaudiog  that  the  lands  on 
each  aide  of  the  river  have  been  given  out, 
be  conveyed  to  a  third  party;  and  as  the 
right  of  salmon -fishing  implies  a  power  of 
(Irixwing  the  nets  on  the  banks,  that  power 
will,  under  the  grant,  be  conferred  on  the  die- 
ponee  from  the  Croivn.  See  Erd:.  B.  ii.  tit. 
6,  §  15;  Bell's  Pnac.  §S  671,  754,  1112; 
Illast.  ib. ;  Uunter't  Landlord  atui  Tenant,  i. 
269  ;  ffuUh.  Just,  of  Peace,  vol.  ii.  p.  561,  et 
teq. ;  TaiPi  Just,  of  Peace,  h.  t.  As  to  rules 
for  preservation  of  salmon,  see  7  and  8  Vict., 
c.  95  {in  the  Tweed,  20  and  21  Vict.,  c  148) ; 
andoftront,  8ani9Ffc(.,c.  26  SeeCruii'M; 
and  for  a  more  detailed  account  of  the  law  as  to 
Saliium-/shing,  see  thatarticle,  and  Slake-Nels. 
Other  fishings,  as  white-flshings  in  the  sea,  or 
troDt-fishings  in  rivers,  may  bo  conferred  by 
a  grant  from  the  Crown,  though  a  charter  of 
the  lands  on  the  bank  of  a  river,  followed  by 
the  possession  of  a  trout-fishing  for  the  years 
of  prescription,  will  secure  the  proprietor 
against  the  effect  of  a  special  grant;  Car- 
michael,  20tb  Nov.  1787.  See  Ersk.  B.  ii. 
tit.  6,  5  6  ;  Stair,  B.  ii.  tit.  3,  §  69,  et  seq.  ; 
ifore's  Notes,  cci. ;  Banfc.  vol.  i.  p.  574,  111 ; 
£os«'jied.  ii.  172, 196. 

As  to  trtnit-Jishiap,  see  that  article  ;  as  to 
mussel  and  oyster  ^shings,  see  the  Act  3  and 
4  Vid.,  c.  74,10  anrf  11  Firf.,  c  22,  and  these 
articles ;  and  as  to  limpets  and  siiell-fish,  see 
the  case  of  Hall,  14th  Jan.  1852, 14  D.  324. 

Fisk  ;  is  tho  Crown's  revenue.  This  terra 
is  usually  applied  by  Scotch  law-writers  to  the 
moveable  estate  of  a  person  denounced  rebel, 
which  was,  by  our  older  practice,  forfeited  to 
the  Crown.  Ersk.  B.ii.  tit.  2,  §  10;  Bani.vol.  i. 
pp.  263,  83 ;  vol.  ii.  pp.  305,  46.    See  Escheat. 

Tiztnres;  are  articles  of  a  personal  nature 
attached  to  land  or  other  heritable  subjects, 
and  acceding  thereto  on  the  principle,  Inadi- 
^catum(velplantatum)sohsc>loeedit  Whatever 
is  requisite  to  render  the  premises  entire  and 
complete,  or  whatever  appears  intended  for 
perpetual  use  iu  connection  with  them,  is  a 
fixture,  but  whatever  is  separable,  and  in- 
tended to  be  separated,  is  not  a  fixture.  The 
determination  of  this  point  in  reference  to 
any  moveable  connected  with  any  heritable 
subject  leads  to  the  decision  of  tho  two  qnes- 
tions, — 1.  Whether  the  moveable  subject  may 
be  removed  by  the  lessee,  who  voluntarily  con- 
structed it;  and,  2.  Whethorornot,  byitacon- 
nectionwiththeheritablesubject.themoveable 
also  becomes  heritable.  With  reference  to  the 
first  of  these,  the  doctrine  of  accession  has 
been  very  much  relaxed  in  favour  of  the 


FIX 

leasee's  claim  to  have  certain  articles  con- 
sidered moveable ;  with  reference  to  the  se- 
cond, the  strictness  with  which  the  rule  ia 
enforced,  varies  according  as  the  question 
arises  between  the  heir  and  the  executors; 
the  heritable  and  the  personal  creditors ;  orthe 
fiar  and  the  liferenter's  executor*— the  law  in- 
clining much  more  readily  to  consider  a  sab- 
ject  as  heritable  in  the  first  of  these  cases  than 
in  the  other  two.  But,  in  the  whole  of  them, 
it  seems  to  hold  as  a  general  rule,  that  what- 
ever it  is  impossible  to  remove  without  in- 
juring the  heritable  subject,  or  impairing  the 
use  for  which  it  was  intended,  is  a  fixture, 
and  becomes  heritable  by  accession.  The 
most  important  subjects  of  this  class  are  con- 
structions for  agricultural  purposes,  and  fixed 
machinery  of  alt  sorts.  With  regard  to  fences, 
see  the  article  Fences.  Houses  erected  by  tho 
lessee,  which  are  in  general  classed  with 
fences,  differ  in  this,  that  he  may  not  remova 
them.  The  built  part  of  a  thrashing-mill  is 
considered  heritable,  the  machinerymoveable; 
but  when  the  lessee  receives  a  sum  of  money 
to  build  a  thrashing-mill,  the  machinery  b»- 
comes  the  property  of  the  lessor.  Trevisses, 
racks,  and  mangers,  put  up  in  a  building  not 
used  as  a  stable,  may  be  removed ;  but  it  ap~ 
pears  that  this  would  not  be  the  case  were 
they  put  up  in  a  stable.  In  questions  between 
the  heir  and  tho  executor,  the  buckets,  chainB, 
and  other  accessory  instruments  for  working 
coal,  are  considered  heritable  ;  but  in  qoes- 
tions  between  lessor  and  lessee  it  is  held  that 
they  may  be  removed,  A  brewer's  copper 
cauldron  is  a  moveable,  and  may  be  removed. 
There  has  been  some  doubt  as  to  whether  the 
machinery  of  a  cotton-mill  is  to  be  inelnded 
in  an  heritable  security  over  the  mill ;  hot  it 
is  certain  that  it  may  be  removed.  Large 
vessels  in  a  manufactory,  which  require  to  be 
taken  to  pieces  before  removal,  are  included 
in  an  heritable  security,  but  may  be  removed 
by  the  lessee.  In  an  action  of  count  and 
reckoning  arising  out  of  the  dissolution  of  a 
copartnership  of  cotton-spinners,  the  bell  of 
a  spinning  manufactory  was  found  to  he  a  fix- 
ture ;  it  is  probable,  however,  that,  in  a  qoes- 
tion  between  landlord  and  t«nant,  itwonldbs 
considered  removable.  The  doctrine  of  fix- 
tures has  been  much  more  frequently  discnsaed 
in  England  than  in  Scotland,  perhaps  from 
greater  attention  being  bestowed  in  the  former 
country  in  arranging  contracts  of  temporarj 
occupation.  The  same  interests,  however, 
are  concerned,  and  the  law  has  the  same  in- 
clination ;  relaxing  the  rule  of  accession  mneh 
more  readily  in  questious  between  lessor  and 
lessee  than  between  heritable  and  persmml 
claimants.  Whatever  has  been  coratmetod 
by  the  tenant  for  trade  or  mannfaotBre^  m^ 
be  removed  by  him,  if  it  can  he  doaftirtt)M«l 
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m&terial  iqjury  to  the  subject  to  which  it  is 
attached, — u  ressels,  utensils,  fumacea,  vats, 
maebiDer;,  steam-engines,  &c.  It  is  not, 
however,  so  clearly  established  that  the  tenant 
may  remove  more  sitlutantial  and  permanent 
additions,  as  lime-kilns,  windmilts,  and  other 
buildings  actually  let  down  into  the  earth ; 
but  he  may  in  general  prevent  the  accession 
of  buildings,  by  erecting  them  on  rollers, 
pillars,  stilts,  or  plates  of  wood  laid  on  brick- 
work. An  urban  tenant  may  remove  what- 
ever articles  he  has  fixed  up  for  ornameut  or 
domestic  use,  as  hangings,  wainwot,  stoves, 
&c.  Things  affixed  for  purposes  purely  agri- 
coltural  are  not  removable.  Butsuch  as  are 
of  a  mixed  nature — be.,  such  as  have  some 
relation  to  trade — are  removable,  although 
they  may  be  the  means  of  obtaining  the  pro- 
fits of  the  laud,  as  cider-mills,  machinery  in 
mines,  &c.  A  gardener  cannot  take  down 
hot-houses  or  other  horticultural  erections. 
Tenants  must  remove  their  fixtures  before 
the  expiration  of  their  tenancy,  for  they  can- 
not insist  on  their  claim  after  the  term,  un- 
less they  have  continued  in  possession.  Of 
course,  all  these  rules  may  be  varied  by 
special  covenant.  BelTt  Prine.,^^  743,  li73; 
nJtut^  ih.;  BeiPi  Com.,  i,  752,  tt  teq. ;  ii.  2 ; 
T'dtnJi tu,  &.  (.;  Hunier'i  Landlord  and  Tettani, 
i.  288,  et  teg.,  ami  authorities  there  cited ;  Ark' 
tBTight  v.  Biilmye,  3d  Dec  1819 ;  Siven  v. 
Piteaim,  6th  March  1823  ;  Roxburgh,  BUgk's 
Aw.  Ca»a,  ii.  156;  Dixon  v.  Fiiher,  6tli 
March  1843,  6  D.  775 ;  House  of  Lords,  4  Bell, 
286.     See  Serilahk  and  Moveable.     Fences. 

Flotmn ;  in  English  law,  is  where  a  ship 
is  sunk  or  cast  away,  and  the  goods  are  float- 
ing upon  the  sea.  Where  the  owners  are  not 
known,  Qotsam  goes  to  the  Crown ;  where 
they  are  known,  they  have  a  year  and  day  to 
claim  their  goods.     T(miim,  h.  t. 

Flumen ;  in  the  Roman  law,  signifies  run- 
ing  water  of  any  sort;  but,  in  the  servitude 
of  stillicide,  the  term  is  specially  applied  to 
watergathered  in  a  spout.  Erst.  B.  ii.  tit,  9, 
§  9  ;  Stair.  B,  ii.  tit.  7,  §  7.     See  Stillieide. 

Fodder  aoid  Straw.  A  tenant  must  con- 
Bume  upon  the  farm  the  straw  produced  by 
it,  luid  he  is  not  entitled,  even  in  the  absence 
of  prohibitory  stipulation,  to  sell  any  part  of 
the  straw  or  fodder  grown  upon  his  lands, 
except  the  hay  and  straw  of  bis  outgoing 
crop  ;  a  rule  applicable  to  assignees  and  sub- 
leasees  as  well  as  to  the  principal  lessee.  The 
tenant  of  two  neighbouring  farms,  belonging 
to  different  proprietors,  must  not  consume  the 
green  crop  or  fodder  of  the  one  upon  the 
other.  Yet  in  a  case  where,  by  special  agree- 
ment, a  lessee  was  entitled  to  manage  two 
farms  by  means  of  the  steading  of  one  of 
them,  this  rule  was  held  to  apply  only  where 
there  are  proper  means  of  manufacturing  the 
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grain,  and  consuming  the  fodder  upon  the 
farm.  In  absence  of  special  stipulation,  the 
outgoing  tenant,  who  cedes  possession  of  the 
houses  and  grass  at  the  term  of  Whitsunday, 
retains  the  arable  land,  uutil  he  has  cut  down 
and  carried  off  the  corn,  straw,  and  fodder, 
of  that  year's  crop,  which  is  called  his  away- 
going  crop  ;  although,  in  some  counties,  fod- 
der used  for  making  dung  is  considered  steel- 
bow,  and  given  to  the  incoming  tenant. 
These  matters,  however,  are  gen cr^ly  settled 
by  stipulation  in  the  lease.  Eisk.  B.  ii.  tit. 
6,  5  39,  and  Notes  bt/  Mr  Ivory ;  BelCt  Print.  § 
UGl;mwt:\)i.;BeHonLeaseii,\.Z27;  Bunter's 
Landlord  and  Tenant.     See  Sleeiliow.     Dung. 

F<sniiB  ITatioiim;  that  rate  of  interest, 
proportioned  to  the  risk,  which  a  person  lend- 
ing money  on  a  ship,  or  on  bottomry,  as  it  is 
termed,  is  entitled  to  demand,  Ersk,  B.  iv- 
tit.  4,  5  76;  Stair,  B.  i.  tit.  15,  §  6. 

FcetilB.  The  destruction  of  an  unborn  in- 
fant, though  an  indictable  offence,  is  not 
homicide,     tfwne,  i,  186  ;  Steeie,  70,  note. 

FffitoB  of  Cattle.  The  young  of  cattle,  as 
foals,  calves,  &c.,  are  an  accessory  of  tho 
mother,  and  belong  to  the  owner  of  the  mother 
by  natural  secession.  Ersk.  B.  ii.  tit.  1,  §  14. 
See  Accession. 

Force  and  Fear.  Force  and  fear  are 
grounds  for  the  reduction  of  a  contract;  but 
it  is  not  every  degree  of  fear  that  will  be 
sustained  as  sufficient.  It  is  a  fear  which 
may  shake  a  mind  of  ordinary  firmness  and 
resolution  which  constitutes  asufficient  ground 
of  reduction.  But  the  degree  is  in  every  case 
relative  to  the  situation  and  disposition  of  the 
contracting  party ;  since  comparatively  little 
violence  is  required  to  force  the  consent  of  a 
person  of  weaker  age,  sei,  or  condition. 
Among  the  instruments  of  force  and  fear 
which  have  been  held  to  annul  engagement, 
are  threats  and  teiTor  of  death  ;  or  pain  to 
one's  self  or  child.  The  reverential  fear 
arising  from  the  authority  of  parents,  of  bus* 
bands,  or  of  magistrates  ;  or  that  proceeding 
from  the  execution  of  lawful  diligence,  is  not 
admitted  as  a  ground  of  reduction;  unless 
where  legal  diligence  is  held  out  as  the  moans 
ofeitortingadeed  from  the  debtor,  unconnected 
with  the  deht  on  which  the  diligence  pro- 
ceeds. But  even  where  the  obligation  relates 
to  the  debt  on  whiuii  the  diligenco  proceeds, 
if  the  diligence  be  erroneous,  the  obligation 
is  reducible ;  Henderson,  20th  Feb.  1782, 
Xor.  14349.  Mere  vexation  and  inconve- 
nience, as  the  threat  of  a  lawsuit,  is  uotsulTt- 
cient  to  vitiate  the  consent  thereby  obtained. 
It  has  been  doubted  whether  a  deed  obtaiued 
by  force  is  null  ab  initio,  or  only  reducible. 
Stair  (B,  i.tit.  9,  §  8)  says,  that  the  plea  of 
force  and  fear  is  competent,  "  either  by  way 
of  action,  or  sometimes  by  exception."    But 
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it  ma?  be  questioned  whether  it  can  be  pleaded 
by  way  of  exception  to  the  action  of  a  bona 
/</e  onerous  assignee.  In  Wighfman  v.  Graham, 
6th  Dec.  1787,  Mor.  1521,  it  was  held,  that 
the  exception  of  violence,  arising  from  legal 
concussion,  io  extorting  a  bill  of  exchange, 
would  be  available  even  against  a  bona  fide 
onerous  indorsee  ;  but  it  has  been  said  of  this 
case  that  it  requires  reconsideration.  Indeed, 
upon  this  point,  text  writers  seem  in  dan- 
ger of  falling  into  a  controversy.  By  one, 
the  effect  of  compulsion  is  declared  to  be 
equally  enhveraiTe  of  consent  with  error  in 
ettmtiatibus,  and  to  be  a  "  good  abjection 
against  third  parties"  (Bell's  Com.'i.  297); 
and,  in  another  part  of  the  same  work,  it  is 
said,  "Restitution  will  therefore  be  given, 
not  only  againat  the  buyer,  but  even  ^^tainst 
purchasers  from  him,  where  the  seller  is  in- 
capable of  Ml  and  legal  consent ;  or  where 
the  sale  has  proceeded  ^om  such  fear  and 
ampuhion  as  in  law  annuls  and  makes  it 
void;"  /t.24l.  Another  author  takes  a  dis- 
tinction between  the  act  of  taking  goods  by 
violence,  and  the  act  of  compelling  a  party  to 
sell  his  goods.  In  the  former  case,  he  holds 
that  the  violence  inurit  labem  reatem,  so  as  to 
entitle  the  owner  to  recover  the  goods  even 
from  a  bona  fide  purchaser.  In  the  latter 
case  he  holds,  upon  the  maxim  Voluntas  eoacta 
est  voluntas,  that  although  the  contract  is 
clearly  voidable,  it  is  not  ipso  jure  void,  and 
that  the  property  is,  in  the  first  instance, 
transferred  so  as  to  enable  the  WTong.^oer  to 
give  a  good  title  to  a  bona  fide  purchaser.  See 
Brown  on  Sale,  397,  and  Vte  authorities  Aere 
cited,  in  support  of  the  doctrine.  Por  the  form 
of  the  summons  of  redaction  on  the  head  of 
force,  see  Jurid.  Sft/les,  iii.  214  ;  and  on  the 
subject  of  this  article  generally,  see  Ersk. 
B.  iv.  tit.  1,  §  26;  Stair,  B.  i.  tit.  9,  §8,  and 
tit.  17,  §  14 ;  Mor^s  Notes,  Iviii. ;  Bank.  i. 
311  ;  BdPs  Com.  i.  295, 241 ;  Brown  on  SaU, 
395,  et  seq. ;  Bell's  Princ.  §  12 ;  THtw*.  ib. ; 
Thomson  on  Bills.     See  Extortion. 

Porcible  Entry ;  iu  English  law,  an  offence 
against  the  public  peace,  committed  by  vio- 
lently taking  or  keeping  possession  of  lands 
and  tenements  without  the  authority  of  taw, 
so  that  the  legal  proprietor  ia  excluded. 
Tomlins,  h.  t.  The  corresponding  Scotch  law 
terms  are  Ejeciitin  and  Intrusion,  which  see. 

Forcibly  DefendiBg.  See  Defendingfordhly. 

Foreliand  Rent.  Rent  is  said  to  be/cre- 
hand  when  it  is  made  payable  before  the 
crop  of  which  it  is  the  rent  bns  been  reaped. 
After  the  period  when  it  is  due  and  exigible, 
forehand  rent  is  in  bonis  of  the  lessor,  and 
passes  to  his  executor,  not  his  heirs.  Bell's 
?«"«<;.  §51230, 1499;  //(usi.  §  1499 ;  Hunter's 
Landlord  and  Tenant,  ii.  308,  424 ;  i.  433. 
See  Terms,  Legal  and  ConventionaL 
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Foreign.  Persons  resident  out  of  Scotland 
may  be  cited  to  the  courts  of  this  country  in 
civil  actions  where  they  have  an  estate,  either 
heritable  or  moveable,  in  Scotland.  1.  Where 
the  foreigner  has  an  heritable  estate,  he  may 
be  cited  edictally  as  a  native  (see  Bdictal  Cit^ 
Jton),  because  it  is  presnmed  that  he  employs 
an  attorney  in  this  country  to  attend  to  his 
interest,  and  appear  in  all  actions  that  may 
affect  that  estate.  Where  he  baa  only  a  per- 
sonal estate  in  Scotland,  his  effects  must  first 
beattached  by  an  arrestment  jurtiitelMmu/H^- 
dandce  causa,  and  then  an  action  must  be 
raised  on  which  he  may  be  cited  edictally. 


mune  forum  of  all  foreigners ;  and  faence,  al- 
though an  inferior  court  has  sufficient  juris- 
diction to  attach  the  fnnds  of  a  foreigner 
within  the  territory  or  jurisdiction  of  the  in- 
ferior ixiige,jurisdietumisfundanda  causa,  yet 
the  action  itself  must  be  pnrsned  before  ths 
Supreme  Court.  A  Scotchman  forth  of  Soot- 
land,  antmo  remanendi,  is,  in  this  question,  ia 
the  same  situation  as  a  foreigner,  for  it  is 
now  settled  that  the  forum  origtnis  pves  no 
jurisdiction  per  te.  Proceedings  in  Scotloml 
cannot  be  stopped  because  analogous  pro- 
ceedings could  not  be  carried  on  in  another 
country,  Thus,  an  English  creditor,  who  has 
imprisoned  his  debtor  in  England,  may  at- 
tacn  his  property  in  Scotland,  although,  br 
the  law  of  England,  a  creditor  cannot  bou 
incarcerate  his  debtor  and  attach  bis  effects. 
But  wherever  a  debt  is  discharged  by  the  lav 
of  one  country,  it  must  be  dischai^^  tn  ereij 
other.  Foreign  or  English  law  is  in  tbu 
country  matter  of  evidence,  and  the  only  com- 
petent mode  of  proving  such  law,  is  to  adduce 
a  barrister  or  other  person  skilled  in  the  law 
of  the  particular  country,  or  to  produce  Us 
written  opinion  on  an  adjusted  case.  See  Didc~ 
son  on  Evidence,  p.  989.  It  has  freqnentij 
been  a  qnestion  with  regard  to  debts  con- 
tracted in  a  foreign  countrr,  and  sued  for  in 
Scotland,  whether  the  lex  loci  tontraetus,  or 
the  lex  fori,  is  to  determine  tlie  rules  of  evi- 
dence, obligation,  and  dissolntion.  The  prin- 
ciple of  decision  in  all  such  cases  has  beea 
very  clearly  announced  and  illostrated  by 
Lonit  BnovoHAH.in  moving  the  Judgment,  ia 
the  House  of  Lords,  in  Dm  v.  Lipman,  2€th 
May  1837  ;  2  Sh.  and  M'L.  682.  A  dia- 
tinction  is  taken  between  the  contraot  and 
the  remedy.  Whatever  relates  to  the  na- 
ture of  the  obligation,  ad  volomn  emtracfw, 
is  governed  by  the  kx  loci  contractus ;  what- 
ever relates  to  the  remedy,  by  snita,  to  ctm- 
pet  performance,  or  by  action  for  a  breach, 
ad  deeisionem  litis,  is  governed  by  the  Uw  of 
the  country  to  whose  courts  the  wUatioa 


is  made  for  performance,  or  for 
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Tfans,  in  an  uUon  before  a  Scotch  coart,  the 
puTuer  ean  claim  higher  interest  than  6 
fMT  emit,  upon  a  debt  contracted  in  a  country 
vhere  higher  i&twest  is  exigihie.  In  Camp- 
b^,  UtkFeb.  1809,  Foe.  CoU. ,  B  per  aniL  iu- 
terest  wai  found  due  upon  a  bond  grouted  in 
India,  without  any  dutinotion  being  made 
between  the  time  before  the  parties  came  to 
be  resident  in  Scotland  and  after.  InQraiam, 
19th  f  eb.  1820, 2  Doie,  17,  and  2  Biigh,  127, 
tie  House  of  Lords  found  the  same  princi- 
ple to  apply ;  but  held,  in  addition,  that  after 
Uie  debtors  were  found  liable  for  the  princi- 
pal awn  in  the  bond,  by  a  decree  in  this 
«aantry,  the  debt  became  a  British  debt,  and 
eoold  thenceforward  «arry  only  British  in- 
terest at  5  per  cent.,  to  be  calculated  on  the 
aggregate  Buras.  See  also,  WiUunwn,  28111 
June  1621 ;  Palmer  and  Co'i,  Assigneet,  24th 
Jan.  1835 ;  BeU'i  lUaeL  j  32,  Nob.  6,  7,  8, 
and  17.  Under  the  second  head  of  questions 
arising  npon  the  remedy,  are  ranked  the 
mlea  of  eridenae,  and  law  of  prescription  and 
limitation.  When  an  action  is  brought  in 
Scotland  upon  an  obligation  contracted  in  a 
foreign  country,  the  law  of  Scotland  and  the 
right  of  action  fall  under  the  Scotch  pre- 
aoriptioQ,  however  entire  the  obligation  might 
be,  were  it  founded  on  in  tho  courts  of  the 
oonstry  where  it  was  entered  into.  Such  is 
tbe  priaoipte  as  estahliahed  in  the  case  of 
i)»n.  It  may  be  mentiontul,  however,  that 
Brerioos  to  the  reversal  in  that  case,  there 
had  been  many  conflicting  decisions  of  the 
Cwtrt  of  Session,  on  the  question,  whether 
the  doctrine  of  limitation  relates  to  the  con- 
traot  or  the  remedy.  These  will  be  found 
«ited  and  wmmented  upon  in  tbe  ^teecb  of 
LoBD  BaODWiAM  above  referred  to.  (See 
DickM*  M  Bmdmx,  pp.  293,  526,  218,  Bte.) 
See.  in  addition,  Thoouon,  16th  July  1708, 
J(«r.4S04;  £<(»<iaI,13tbJuIyl768,  Jr[?r.4520; 
Bnw»'t  Sup.  Y.  641 ;  Kerr,  20th  Feb.  1771 , 
Mor.  4622  ;  Bantt.  4th  Feb.  1772,  Mor.  4524; 
Fork  Biuldii^  Co.,  14th  Feb.  1792,  Mor. 
4628 ;  B^t  8w.  Caset,  364  ;  Campbeii,  Dovft 
Bep.  vi.  116 ;  Q&uu,  9  S.  AD.  S26 ;  QnM, 
I3  5.*C.603;R*irt««,  1843,6jP.  17.  By 
1  Vict.,  c.  29,  it  is  enacted,  that  foreigners 
bearing  her  Uiyesty's  commission,  may  be 
promoted  to  the  rank  of  genertd  officers,  and 
that  foreigners  may  enlist  in  Her  Majesty's 
■arvice,  provided  that  in  any  regimmt,  bat- 
talion, or  corps,  their  numbar  shall  not  ex- 
ceed the  proportion  of  one  to  fifty  of  natural- 
bom  subjects.  As  to  the  citation  of  persons 
abroad,  see  EtUOal  Ciiation. 

For  eompel ling  tho  attendance  of  witoes- 
HB  in  England  and  Ireland,  see  the  acts  6 
nd  7  Yiet.,  c.  62  (1843),  and  17  and  18 
Tiet,  0.  84  (1854).  A  recent  statute  (19 
Md  30  Vi«t.,  c.  113)  provides  for  taking 
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evidence  in  this  country  in  relation  to  mat- 
ters pending  before  foreign  tribunals.  As 
to  foreign  and  international  copyright,  eee 
15  Vict.,  c.  12,  and  statutes  there  referred 
to.  See  on  the  subject  of  this  article  gene- 
rally, Stair,  B.  i.  tit.  1,  5  16 ;  B.  iii.  tit.  8, 
S§  35  and  55  ;  Mare's  Notes,  p.  i.  edeq.;  Ersk. 
B.  i.  tit.  2,  §  18  ;  Notes  by  Mr  Ivory,  B.  iii. 
tit.  2,  §  39 ;  Bdl's  Cm.  ii.  66, 168,  563,  587, 
681 ;  Beie»  Princ.  §  2226,  and  authoritiet 
there  eikd ;  Jurid.  Styles,  2d  edit.  vol.  ii.  pp. 
2,  224,  535  ;  iii.'4,  23,  705  ;  Eames'  Equity, 
482  ;  Shand's  Prac. ;  Mcufarlanet  Jury  Prae. 
207;  Maclaurin'sSkerif  Prac. U, 72;  Story's 
Cmjiict  of  Laws  ;  Surges'  Commentaries.  See 
Citation.  Abroad,  Arrestment.  Domicile.  De- 
fender.   Alien. 

Poreiuu ;  an  unfrce  nan  who  dwells  not 
within  burgh;  an  out-dwelling  mau,  called 
therefore  nire  manens,  who,  dwelling  aland- 
ward,  has  no  privilege  or  immunity  within 
bu^h.     Skene,  h.  t. 

ForestalliJllf ,  or  Regratin^ ;  is  the  crime 
of  purchasing  goods  coming  to  market,  with 
a  view  to  sell  them  again,  and  so  to  raise 
the  price  on  the  consume)-.  A  person  pur- 
chasing articles  on  the  way  to  market,  for 
his  own  use,  is  guilty  of  no  crime.  I'he 
ice  of  the  crime  seems  formerly  to  have 
been  thought  to  consist  in  interposing  between 
the  raiser  of  the  article  and  the  consumer. 
Thus,  the  Act  1592,  c,  148,  declares  it  orimi- 
nal  for  a  person  to  get  into  his  possession  the 
growing  corn  on  the  field,  by  sale,  contract, 
or  promise.  Prosecutions  for  this  ofTence  are 
now  unknown.  ZTutne,  i.  510  ;  Ersk.  B.  iv.tit. 
4,  §  38;  BaiA.  vol.  i.  pp.  412,  414;  Taift 
Jvtiice  of  Peace,  h.i.;  Karnes'  Stat.LaioAbridg. 
h.  t.  See  also  the  English  stat.  7  and  8  Qto, 
'^.,c.38.    SeeiSiynwMr.  Fain  and  Markets. 

Poniatariiu ;  &  forester  or  keeper  of 
woods,  to  whom,  by  reason  of  his  office,  per- 
tains the  bark  and  the  hewn  brauches.  Fo- 
retta  is  a  large  wood,  without  dyke  or  closure, 
which  has  no  water,  wherein  are  included 
wild  beasts,  and  where  some  have  liberty  of 
hunting.     Skene,h.t. 

ForMtiy.  Lauds  granted  b;  the  Crown 
with  a  right  of  forestry  carried  all  the  pri- 
vileges of  a  rnyul  forest,  which  were  very  op- 
pressive to  the  country,  and,  accordingly,  the 
practice  of  making  such  grants  was  reproba- 
ted by  the  Court  of  Session  in  1680 ;  siuoe 
which  time,  grants  of  forestry  have  fallen 
into  disuse.  Ersk.  B.  ii.  tit.  6,  §  14  ;  Stair, 
B.  ii.  tit.  3.  §  67,  et  sej;  Bank.  vol.  i.  p.  673, 
100 ;  Bell's  Princ.  §§  670,  753  ;  lUust.  §  670  ; 
Brown's  Synop,  h.  L  ;  Watson's  SlaL  Law,  h.  t. 
See  Deer. 

Fonthoiight  Felony ;  is  murder  commit- 
ted in  consequence  of  a  previous  deagn,  which 
anciently   was  distinguished    from   murder 
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committed  on  a  Buddeo.  But  the  Act  1661, 
c.  22,  takes  away  all  distinction,  and  ptmishes 
both  equally ;  at  the  same  time  it  declares 
that  casual  homicide,  or  homicide  in  self-de- 
fence, shall  not  he  punished  capitally.  Enk. 
B.  iv.  tit.4,§40;  ^ume. ii.  239,  JVofe  3,  241. 
See  Chaud  Melle. 

Forfeiture ;  is  the  loss  of  property  conse- 
quent either  upon  the  coutravention  of  some 
condition  on  which  the  property  is  held,  or 
upon  the  commission  of  a  crime  to  which  for- 
feiture has  heen  annexed  by  law  as  the  pe- 
nalty. Thus,  forfeiture  is  either  civil  or 
criminal. 

1,  Civil  forfeilws. — Forfeiture  may  arise 
in  civil  cases  either  from  statutory  regula- 
tion— from  the  rules  of  common  law — or  by 
private  agreement.  Thas,  the  Act  1597,  c. 
246,  provides,  that  all  feu-vassals  failing  to 
pay  their  feu-duties  for  two  years  "  haill  and 
together,"  shall  lose  their  right,  in  the  same 
manner  as  if  an  irritant  clause  had  been  in- 
serted in  the  right.  This  irritancy  must  be 
declared  by  an  action  ;  and  in  that  action 
the  vassal,  by  paying  up  the  feu-duty,  will 
escape  the  forfeiture.  -  The  forfeitures  at 
common  law  arise  from  the  relation  of  supe- 
rior aud  vassal.  A  vassal  who  diEclaims  his 
superior  forfeits  bis  feu,  though,  as  this  rule 
is  now  received,  a  very  slender  excuse  will 
save  the  vassal  from  the  penalty.  In  the 
same  way,  purpresture  ia  another  feudal  de- 
linquency, which  draws  after  it  a  forfeiture 
of  the  feu.  The  offence  consista  in  encroach- 
ing on  the  streets,  highways,  or  other  com- 
monties  belonging  to  the  Sovereign  or  to  the 
superior.  But  this,  like  the  preceding  for- 
feiture, will  be  purged  on  Very  slender 
grounds;  and,  in  truth,  neither  of  them  is 
known  in  modern  practice.  The  conven- 
tional forfeitures  are,  for  example,  where  a 
vassal  becomes  bound  in  his  original  right  to 
certain  conditions,  as  that  he  shall  not  sell 
without  first  offering  the  feu  to  the  superior, 
under  the  condition  of  forfeiture.  If  this  be 
guarded  by  an  irritant  and  resolutive  clause, 
it  will  be  effectual  even  against  third  parties] 
or  a  forfeiture  may  arise  from  neglecting  the 
conditions  of  an  entail  guarded  by  irritant 
and  resolutive  clauses.  But  by  some  law- 
yers it  has  been  thought  that  the  condi- 
tions under  which  property  is  conveyed,  will 
not  affect  a  pui-cha^r,  uuloss  they  be  guarded 
in  the  original  right  by  irritant  and  resolu- 
tive clauses,  and  uulesa  the  condition  has  en- 
tered the  register  of  sasines.  See  Irritant 
and  Resoltttive.  Coaditiont.  Destination.  Claitse 
of  Pre-emption.     Clause  de  won  aHenando. 

In  the  case  of  Corporation  of  Tailort  of 
,  AbeniUen  v.  Coutit,  it  teas  held  th.it  conditions 
in  a  feudal  grant,  if  thoy  entered  the  investi- 
ture of  the  vassal,  may  be  enforced  against 
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a  singular  successor,  although  neither  d^- 
clared  a  real  burden  nor  protected  by  an  ir- 
ritancy. In  the  opinion  returned  by  the 
Court  to  the  House  of  Lords  the  taw  was 
thus  stated; — "To  constitute  a  real  bnrden, 
or  condition,  either  in  feudal  or  burgage 
rights,  which  ia  effectual  against  singular 
successors,  words  must  be  used  in  the  convey- 
ance which  clearly  express,  or  plunly  im- 
ply, that  the  subject  itself  is  to  be  affected, 
and  not  the  granter  and  his  heirs  alone ; 
and  those  words  must  be  inserted  in  the  s»- 
sine  which  follows  on  the  conveyance,  and  of 
consequence  appears  upon  the  record.  Ia 
the  next  place,  the  burden  or  condition  must 
not  be  contrary  to  law,  or  inconsistent  with 
the  nature  of  this  species  of  property ;  it 
must  not  be  useless  or  vexatious;  it  must  not 
be  contrary  to  public  policy,  for  example,  by 
tending  to  impede  the  commerce  of  Iiuid,  or 
create  a  monopoly.  The  superior,  or  the 
party  in  whose  favour  it  is  concerned,  must 
have  an  interest  to  enforce  it.  Lastly,  if  it 
consista  in  the  payment  of  a  sum  of  money, 
the  amount  of  the  sum  must  be  distinctly 
specified.  If  these  requisites  concur,  it  is  not 
essential  that  any  vocea  tignata  or  technical 
form  of  words  should  be  employed.  There 
is  no  need  of  a  declaration  that  the  obliga- 
tion is  real,  that  it  is  debititmjundi,  that  it 
shall  be  inserted  in  all  the  future  infeftmeuta, 
or  that  it  shall  attach  to  singular  successors. 
It  is  sufficient  if  the  intention  of  the  parties 
be  clear,  reference  being  had  to  the  nature 
of  the  grant,  which  is  often  of  great  import- 
ance in  ascertaining  its  import.  Neither  ia 
it  necessary  that  the  obligation  should  be 
fenced  with  an  irritant  clause,  and  far  leas 
with  irritant  and  resolutive  clauses,  which 
last  are  peculiar  to  a  strict  entail ;  a  settie- 
ment  depending  upon  a  different  principlo 
altogether.  On  strict  feudal  principles  obli- 
gations in  feudal  grants  are  effectual  as  con- 
ditions of  the  grant,  without  a  compliance 
with  which  the  superior  is  not  bound  to  give 
an  entry  to  the  vassal."  This  case  was  de- 
cided 20th  Dec.  1834,  13  S.  226.  On  appeal 
it  was  remitted  23d  May  1837,  2  S,  aad 
M'L.  609  ;  and  the  judgment  thereafter  af- 
firmed 13th  Aug.  1840,  1  Rob.  296.  See 
also  3  Boit^t  L.  C.  269. 

2.  Fotfeitwe  for  Grimet. — A  forfeiture  of 
moveables  follows  upon  the  sentence  of  death 
being  pronounced.  It  follows  also  on  convic- 
tion of  perjury,  of  bigamy,  of  deforcement, 
of  breach  of  arrestment,  and  of  usury.  For- 
merly, too,  a  forfeiture  of  moveables,  or  the 
falling  of  the  single  escheat,  as  it  was  called, 
took  place  where  a  debtor  was  denouneed 
rebel,  on  letters  of  horning,  for  not  payment 
of  a  debt,  aud  remained  unrelaxed  f^  tfce 
period  of  a  year ;  hut  this  last  q>e<H«.offiiv> 
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Aitare  wu  abrogated  hj  the  act  aboIiBhiog 
wardholding.  The  forfeitare  of  heritage, 
tallowing;  on  a  conTictioa  for  high  treason, 
aeeording  to  the  laws  of  Eoglaod,  now  takes 
place  in  Scotland  also,  in  consequence  of  the 
eiteniion  of  the  Treason  Laws  of  England 
to  thii  country.  See  Etcheat.  DtRitncialion. 
B7  the  law  of  England,  a  person  convict«d 
of  treason  forfeits  to  the  Crown  his  vhole 

Eropert;,  heritable  and  noToable,  as  well  as 
ii  honours  and  dignities;  and  the  conse- 
quent cormption  of  blood  deprives  him  of  all 
right  of  luccesaion,  and  prevents  hie  descend- 
ants from  taking  any  succession  through  him. 
See  Cmvptim  of  Blood.  The  Court  will  not 
give  judgment  on  a  pleading  lodged  under  a 
forfeited  tiUe  ;  Shands  Prac.  \.  170.  ThU 
forfeiture  may  affect,— 1.  CI aimanta  under  a 
title,  preferable  to  tbut  of  the  attainted  per- 
son; 2<  His  heirs-at-law ;  his  creditors  and 
singular  successors ;  and,  4.  Heirs  of  entail. 
1.  GlaiauMtt  undtr  a  preferable  tilU. — By  the 
act  1584,  e.  2,  it  was  enacted,  that  all  heri- 
t^e,  which  had  been  possessed  by  the  at- 
tainted person  for  the  space  of  five  years  be- 
fore the  attainder,  should  be  hold  to  be  tiie 
absolute  property  of  the  attainted  person; 
bat  the  severity  of  this  short  prescription  was 
mitigated  by  the  act  1690,  c.  33,  whereby  for- 
feited estates  were  subjected  to  all  real  actions 
and  claims,  though  not  raised  within  the  five 
years.  2.  The  heir-at-law  of  the  aliainted  per- 
»M. — The  heirs-at-law  are  not  only  deprived, 
by  the  attainder,  of  all  that  their  ancestor 
poeseeed,  but  they  are  deprived  even  of  the 
privilege  of  taking  other  successions,  which 
they  can  claim  only  through  him.  There 
leems  to  be  an  exception  in  the  case  of  digni- 
ties and  honours.  See  the  case  of  the  Dvie 
^Athoie,  noticed  by  Ertk.  B.  Iv.tit.  4,  §  26. 
3.  The  erediton  mui  singular  tueeesiort  ofVte 
atlaiided  ptrton. — Creditors  origiually  had  no 
security  in  Scotland ;  and,  on  the  attainder, 
the  whole  estate  fell  to  the  Crown.  This  was 
thonght  so  unjust  as  to  require  the  interposi- 
tion of  the  .Legislature;  and,  by  tho  act 
1690,  c.  33,  the  rights  of  creditors  were  pre- 
served entire  ;  but,  after  the  Union,  it  be- 
came a  questioD,  whether  this  statute,  or  the 
articles  of  Union,  by  which  the  law  of  Eng- 
land was  made  the  rule,  should  be  held  to 
regulate  those  rights ;  when  it  was  at  last 
determined  that  the  matter  was  to  be  regu- 
lated by  the  law  of  England.  By  that  law, 
debts,  heritably  secured  on  the  estate,  are  not 
affected  by  the  attainder  ;  but  personal  debts 
cannot  be  mads  the  grounds  of  attaching  the 
estate;  in  consequeneeof which,  special  sta- 
tntea  were  passed  t^r  the  BebellioDS  1716 
and  1745,  extending  the  rule,  as  to  heritable 
debts,  to  all  the  lawful  creditors  of  the  for- 
feited person.    4.  Hart  of  Entail. — lo  the 
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case  of  an  heir  of  entail,  the  forfeiture,  on 
conviction  of  high  treason,  extends  to  the 
descendants  of  the  forfeited  person,  and  de- 
prives them  of  the  right  of  succession,  so  as 
to  give  poasesaion  to  the  substitute,  not  a  de- 
scendant of  the  body  of  the  forfeited  person  ; 
Fac.  Coll.  vol.  i.  Ko.  3.  See  Hume,  i.  546, 
551 ;  ii.  482 ;  Stair,  B.  iii.  tit.  3,  §  28,  et 
teq.;  More'ilfotix.p. cceii.;  5a»ii:.voI.ii.p.249, 
§  l;p.261,§46;  Smnl. Abridg. h.  t. ;  Kamet" 
Stat.  Lata  Abridg.  h.  I. ;  Rot^i  Lect.  i.  208,  255, 
392  ;  Gibion,  Vow'i  Appeal  Cata,  it.  314. 

Forgery ;  is  the  crime  of  imitating  the 
Bubscriptiou  of  another,  adhibiting  it  to  a 
deed,  and  putting  that  deed  to  use,  by  acting 
under  it,  or  receiving  property  in  virtue  of  it, 
by  founding  on  it  in  judgment  as  a  title  to  sue, 
or  to  defend,  or  by  making  it  over  to  another. 
The  proof  of  forgery  is  either  direct  or  indi- 
rect. 1.  Tho  direct  proof  of  forgery  consists 
in  the  examination  of  the  writer  of  the  deed, 
and  of  the  iuetrumentary  witnesses — that  is, 
the  witnesses  who  sign  the  deed  and  attest 
the  subscription.  The  subscription  of  wit- 
nesses is  an  attestation  to  which  the  law  gives 
effect,  so  as  on  their  death  to  hold  their  sub- 
soriptions  as  evidence  of  tbe  regularity  of 
the  deed.  Even  where  a  witness  does  not  re- 
collect, weight  is  given  to  his  subscription ; 
BO  that,  to  cut  down  the  effect  of  a  deed  I'egu- 
larly  attested,  the  instrumentary  witnesses 
must  be  brought  to  swear  to  circumstances 
Bufiicient  to  iuTalidate  the  evidence  afforded 
by  their  subscriptions — a  proof  which  the  law 
does  not  r^ect.  2.  Tbe  indirect  mode  of 
proof  is  by  an  investigation  of  all  those  cir- 
cumstances, which  may  infer  that  the  persoD, 
by  whom  a  deed  is  said  to  have  been  sub- 
scribed, actnally  did  not  subscribe  it— «.^., 
an  error  in  the  date,  an  alibi,  tbe  stamp,  the 
contexture,  or  date  even  of  tbe  paper,  a  etm- 
paralio  literanim,  or  comparison  of  the  hand- 
writing. The  comparison  of  the  handwriting 
is  made  with  genuine  subscriptions  of  the 
same  date  with  the  one  alleged  to  be  a  for- 
gery; and,  where  the  real  subBcriptions  differ 
from  tbe  one  founded  on,  the  forgery  may  be 
pronounced  upon  with  a  couBiderable  degree 
of  certaiuty.  See  Comparatio  Literarum. 
Handieritvng.  Tbe  indirect  mode  of  proof  is 
not  resorted  to  where  the  direct  mode  is  prac- 
ticable. Formerly,  though  the  punishment 
was  not  expressly  laid  down  by  statute,  all 
gross  cases  of  forgery  were  capital  at  commoo 
law ;  and,  iu  cases  of  less  moment,  an  arbi- 
trary punishment  was  iuQicted.  But  the 
punishment  of  death  was  first  much  reEtricted 
by  1  WilL  IV.,  c.  66,  and  2  and  3  Will.  IV., 
c.  123 ;  and  at  length,  by  1  Vict,  c.  84,  totally 
abolished  in  cases  of  forgery, — transportation 
for  life,  or  fbr  a  term  of  years,  being  substi- 
tuted.   By  5  and  6  Will.  IV.,  c.  73,  it  is 
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•Baet«d,  that  panou  oommitted  to  triftl  for 
aay  foi^ry,  the  pnBuhment  of  which  was 
before  coital,  bat  hod  been  changed  by  pre- 
ceding  Btatatea  to  transportation  for  life, 
ehall  not  be  entitled  to  bail,  nnlen  the  High 
Court,  or  Circuit  Court  of  Justiciar;  shill, 
OB  the  application  of  the  accused,  cotuider  it 
eonuBtent  with  the  end<  of  justice  to  grant 
him  the  privilege  of  bail.  Forgery  is  one  of 
the  crimes  in  which  the  Court  of  SetaioQ  has 
«  criminal  jurisdiction.  Such  a  erimioal  pro- 
secution for  forgery  may  originate  by  a  peti- 
tion and  complaint  at  a  private  party's  in- 
stance, with  concoune  of  the  Lord  AdTocat«, 
«r  with  the  Lord  Advocate  alone.  The  eom- 

Elaint  is  in  subatuiee  an  indictment,  and  must 
ave  attached  to  it  a  list  of  witnesses,  and^be 
served  on  the  pauel  UlLe  an  indictment,  on 
am  indttcice  of  fifteen  days.  As  the  party 
cannot  be  puBiahed  unless  he  ^pear,  the 
Court,  on  the  pursuer's  application,  grants 
warrant  to  incarcwate  the  defender.  If,  how- 
e*sr,  forgery  ts  not  directly  charged,  but 
merely  &cU  stated,  from  which  the  inference 
is  drawn,  warrant  is  given  to  bring  the  de- 
fender before  tbe  Court  for  examination. 
After  tlie  process  is  ia  Court,  but  before  going 
to  proof,  tiie  defender  has  usually  been  exa- 
mined in  presence  of  the  Court.  Parties  are 
then  heaid,  and  judgment  pronounced  on  the 
relevancy  of  tbe  libel  and  defences,  and  the 
ptvof  ia  taken.  The  Court  hears  any  rele- 
vant defence,  at  however  late  a  stage  it  be 
bFought  forward.  If  the  panel  is  found 
guilty,  tbe  write  ar«  rei^ced,  and  generally 
torn  in  the  presence  of  the  Court.  The 
offender  may  also  be  punished  to  any  extent 
short  of  death;  but  formerly,  when  the  Court 
found  the  forgery  deserving  of  capital  punish- 
ment, tb^  merely  reduced  the  deeds,  found 
the  fatui  guilty,  and  remitted  him  to  the 
Court  of  Justieiary.  The  crimini^  jurisdic- 
tioB  of  the  Conrt  of  Session  in  cases  of  for- 
gery is  DOW,  however,  more  a  matter  of  his- 
torical curiosity  tban  of  practical  utility; 
since,  for  upwaras  of  fifty  years,  the  trial  in  all 
cases  of  forgery,  whether  the  evidence  be  di- 
rect or  circumstantial,  has  taken  place  before 
^  Court  of  Justiciary.  Some  interesting  in- 
formtttion  on  the  subject  will  be  found  in 
Almn'i  Princ.  423,  et  teq.  According  to  the 
same  authority,it  rather  seems  to  be  competent 
to  the  sheriff  to  try  for  this  offence ;  Ibid. 
425.  In  the  aotion  of  reduction-improbation 
in  the  Court  of  Session,  where  fraud,  forgery, 
and  falsehood  are  UBsally  libelled  on,  the 
concourse  of  the  Lord  Advocate  is  necessary, 
oven  al^ough  the  question  is  tried  merely  ad 
cinUm  efectum.  As  to  foi^ry  of  Bank  of 
England  not«s,  see  16  Vict.,  c  2.  See  Bime. 
i.  133,  et  taq.;  BeWt  Stif.  p.  49  ;  Erdi.  B.  iv. 
tit.  4,  §  67,  <t  teq.:  Btmk.  vol.  i.  p.  29S,  § 
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213;  p.  415,  §16,  St  se;.;  Wabrn'MStaLLmm, 
met  Aiwt-nob  BM ;  TVtwa  on  BiOi ;  SwM. 
Abridff.  h.  I. ;  ShawTt  Prae.  34,  86,  21S,  223. 
289,  497,642, 1036;  Jfa^arfcwe's  Jwry  Prae. 
2.25;  S.  A  D.  xiii.  1170.  See  En^rmmmf. 
Coining.     Abiding  by.     Concomrte. 

"Porgerj  may  be  committed  by  the  adhibi- 
tion  of  a  mark  or  cross  ;  MacmiUan,  Jan.  24, 
1859.  As  to  the  legal  ef^  ot  payment  oa 
a  forged  document,  see  the  cases  of  Orr  mtd 
Barber,  H.  L.,  August  7, 1854;  Eofi  of  QaU 
iMMy,  19  Z).  865,  20  i>.  230. 

Forii  Faotom ;  an  unlaw,  otiiwwise  called 
an  amereiamenivm.     Skene,  h.  L 

Fqiu  FMnfliui,  farit  /amUi»t;  pst  fortb 
of  hia  father's  house,  or  made  free,  and  do- 
livered  forth  of  tAe  faUierly  power.  The  boo 
is  said  to  be /oru/imtlMl  by  tiie  father,  when, 
with  hii  own  eonsent  and  good  will,  he  r»- 
oeives  from  his  father  any  lands,  and  is  put 
in  possession  thweof  before  his  father's  4»- 
cease,  and  is  content  and  satisfied  therewith  ; 
so  that  he  nor  his  heirs  may  not  claim  or  cram 
any  more  of  his  father's  heritage.   jSbnc,  i.  1. 

Foriafitmiliation ;  is  the  separation  of  a 
child  from  the  family  of  his  father.  Where 
a  child  receives  a  separate  stock  from  the 
father,  the  profits  of  which  become  his  own, 
he  is  said  to  be  forisfamiliated,  even  altfiongh 
he  should  remain  in  family  with  the  Imtiier. 
The  same  is  the  case  where  the  child  marriea, 
or  lives  in  a  separate  &mily  with  the  eon- 
seot  of  tbe  father.  ForisEMniliation  is  abo 
need  te  ugnify  either  an  onerous  or  gTatuitena 
renuncMtiou  of  the  legMn  by  a  child.  While 
obiitken  remain  in  &mily  with  their  fttiur, 
he  has  the  entire  management  of  tiieii,  aad 
is  entitled  to  all  the  profits  of  their  labnir  or 
iadnstty.  frtl:.  B.  i.  tit.  6,  §53;  and  B.iiL 
tit.  S,  1 23 ;  Stair,  B.  i.  tit.  5,  §  13,  and  B.  ia. 
tit.  8,  j  45 ;  Bank.  vol.  i.  p.  154,  8,  tt  aeq. ; 
BeWs  Prime  ^  1585,  1«30  ;  Brtmm'e  Sfmp. 
h.t.     DtuUmonlie  Poor  Lav.     _. 

Fomu  of  Court    See  Proeeu. 

Fonuoation ;  is  the  act  of  inoontineoej  !n 
unmarried  penons.  The  stat.  1567,  &  IS, 
tH'ovides  for  the  puntdunent  of  this  inde- 
cency; bnt  the  statute  is  in  desuetude.  Hume, 
i.464;£afli.vol.i.p.l21,&4.  Seei^Morder^ 
Eovae. 

Foctalke.  A  fortaliee,  as  a  place  of 
strength,  was  formerly  considered  as  belong- 
ing to  the  King,  or,  in  other  'words,  it  was 
aocoimted  public  property,  from  its  eomiee- 
tion  with  the  public  safety ;  and  therefore, 
anciently,  a  fortaliee  was  not  curled  by  a 
charter,  without  an  e^-en  grant  of  tbe  fort- 
aliee ;  DOW  it  goes  as  part  and  puliaent  of 
tbe  ground.  Erik.  B.  iL  tit.  6,  §  17  ;  Sttir, 
B.  u.  tit.  3,  G  66  ;  Bonk.  vol.  i.  p.  567,  91 ; 
Btiet  Princ.  {\  743,  752,  en<f  atittmtw  Msr* 
tited;  Roa't  Leet.  ii 
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Ftrtelitiiui;  a  fortalioe  or  cutle  which 
hu  «  bfttUement  or  barmelun,  or  a  fowue 
ftbont  it.     Stent,  A.  t. 

Fortliooming ;  a  the  action  by  which  an 
UTMtnient  ib  made  available  to  the  arrester. 
Th*  arrestment  tecnrea  the  goodi  or  debta  in 
the  baods  of  the  creditor  or  holder:  the 
fiHiliooiniDg  ia  an  action  iu  which  the  arreitee 
and  common  debtor  are  called  before  the 
jsdge  to  hear  aentence  giTen,  ordering  the 
debt  to  be  paid,  or  e^ts  delivered  op  to  the 
arresting  creditor.  This  is  the  form  when 
tit*  arreater  proceeds  to  make  his  claim 
eflisetaal.  Where  the  arrestee  is  desirous  of 
anertaining  to  whom  be  ought  to  pay,  or 
where  second  arresters  wish  to  asoertain  their 
rights,  this  is  accomplbbed  by  a  process  of 
mnltiplepoinding.  The  summons  in  an  action 
of  forthcoming  is  privileged,  and  (before  bills 
for  snmmonsea  were  abolished  by  13  and  14 
Viet^  c  36,  §  18)  they  passed  on  a  bill,  the  in- 
<luci«  being  in  that  case  six  days,  against  de- 
feoders  within  Scotland.  If  the  defenders  were 
in  Orkney,  Shetland,  or  forth  of  Scotland, 
DO  bill  was  required ;  and  in  the  former  case, 
tbe  induaie  were  forty,  in  the  latter,  sixty 
iajt.  Even  where  the  defenders  were  within 
Seotland,  the  nimm<HiB  might  pan  withoat  a 
bill,  tbe  mdiieue  being  then  the  ordinary 
iWhoc  of  twenty-seven  days. 

In  ihe  action  of  forthcoming,  in  which 
the  arrestee  and  the  common  debtor  must 
be  called,  it  is  necessary  to  prove  both  the 
debt  arreeted,  and  tbe  debt  on  which  the  ar- 
restasent  proceeds:  the  former  is  a  ques* 
UoD  between  the  arrester  and  the  arrestee. 
Where  the  debt  baa  been  constituted  by 
writing,  the  written  obligation  may  be  re- 
eorered  from  the  common  debtor  by  a  dili- 
genee  ;  or,  where  there  is  no  proof,  it  may 
ba  referred  to  the  oath  of  tbe  arrestee.  The 
debt,  again,  dne  bj  tbe  common  debtor  to 
the  arreiter  must  be  proved ;  but  that  is  a 
point  in  which  tbe  arrestee  has  no  interest, 
sad  which  is  competent  to  the  common  debtor 
alone,  who  is  therefore  always  made  a  pu-ty 
to  the  action.  Where  the  arrestmeut  has 
been  loosed  on  caution,  the  cautioner,  as  well 
aa  Ae  airestee  and  common  debtor,  must  be 
Blade  parties  to  tbe  action.  Where  the 
Ainds  have  be«i  paid  away  by  the  arrestee 
after  the  loosing,  it  is  sufficient  that  he  be 
called  for  his  interest,  without  directing  any 
petitory  conclusions  against  him.  A  forth- 
coming may  be  raised,  notwithstanding  tbe 
death  of  the  arrester,  arrestee,  or  common 
debtor.  The  representative  of  the  arrester 
must,  of  course,  make  up  a  proper  title  to 
the  4ebt ;  and  if  the  arrestee  aiso  be  dead, 
the  fortlKoming  will  be  raised  against  his 
representative.  Where  the  arrestee  dies  dnr- 
iDg  tbe  depesdeiMe  of  the  forthcoming,  tbe 
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action  must  be  transferred  against  bis  re- 
presentative before  decree  can  be  obtained. 
Where  the  common  debtor  dies  before  the 
claim  is  constituted  by  decree,  or  otherwise, 
it  must  be  constituted  against  his  repre- 
sentatives before  tbe  forthcoming  is  raised. 
But  if  decree  be  recovered  against  tbe  com- 
mon debtor  himself,  there  is  no  neoeaity 
for  transferring  against  his  representativea. 
Where  the  common  debtor  dies  during  the 
dependence  of  the  action  of  forthcoming, 
the  process  cannot  proceed  till  the  repre- 
sentative is  called  as  common  debtor ;  but,  in 
such  a  case,  it  is  not  necessary  to  charge  the 
apparent  heir  to  enter.  Another  creditor, 
obtaining  confirmation  as  executor-creditor 
before  decree  of  forthcoming  is  pronounced, 
will  be  preferred.  £ven  after  decree  of 
forthcoming  has  been  obtuned,  tia  arrester 
may  proceed  with  other  diligence  for  tbe 
recovery  of  bis  dehL  In  the  fortbcoming 
may  be  recovered,  both  the  principal  sum 
arrested,  and  the  interest  due  tVom  the 
date  of  arrestment,  provided  arrestment 
was  used  both  for  principal  and  interest. 
Arrestment  on  a  depending  action  entitles 
the  arrester  in  the  forthcoming  to  claim  all 
expenses  laid  out  in  the  action,  on  the 
depend«ice  of  which  the  arrestmeut  was  nsed. 
The  expenses  of  the  process  of  forthcoming 
are  not  covered  by  the  arrestment  But 
where  the  ground  of  debt  on  which  arrest- 
ment proceeded  contains  a  penalty,  the  snm 
recovered  nnder  the  fortbcoming  will  only 
extinguish  as  mnch  of  the  principal  and 
annualrents  as  comes  to  the  arrester,  after 
deduction  of  his  expense.  And  if  the  arrester 
have  a  separate  security  over  property  of  the 
common  debtor,  and  have  been  paid  his 
prioeipal  and  interest,  in  virtue  of  bis  arrest- 
ment, be  will  not  be  compelled  to  assign  that 
separate  security  to  another  creditor  of  the 
common  debtor  until  he  be  paid  bis  expenses. 
Tbe  cautioner  in  the  loosing  cannot  object  to 
tjie  expense  of  raising  and  executing  the 
arrestment  being  comprehended  in  the  fiH^b- 
coming.  The  decree  of  forthcoming  is  held 
to  be  a  legal  aaignation  in  iavonr  of  tbe 
arrestee;  and  where  the  eul^ject  arrested 
consists  in  goods  or  effects,  the  decree  order- 
ing them  to  be  sold  for  behoofof  tbe  arrester 
gives  him  a  complete  legal  title,  which  caa- 
ttot  be  defeated  by  the  poinding  of  co- 
oreditors.  See  Arrettatatt.  Hvl^lifomding. 
De»A.  See  also  Enk.  B.  Iv.  tit.  6,  §  15,  et 
uq. ;  BeWt  Com.  ii.  pp.  66,  et  teq.,  70,  301 ; 
SUar,  B.  iii.  tit.  1,  §  36,  rf  «j. ;  also  B. 
iv.  tit.  50,  §  26,  a  seq. ;  Mor^t  Hota,  p. 
clzxxiz. ;  Kanua'  Equiis/,  889 ;  Jurid.  S^Ut, 
2d  edit.  vol.  ii.  p.  407;  ui.  pp.  9, 48,  277, 
651 ;  Slum^t  Fne.  570,  230 ;  Brawn's 
Synop,  I    Siaw't   Digut ;    BOti    Prine.    § 


896  FOR 

2367,  and  au&orities  then  cited;  Bank.  vol. 
1.  p.  218,  et  ieq.;  toI.  ii.  p.  199,  et  ttq.; 
M'Glathan's  SUnf-Court,  Pr.  37,  382 ;  S.  d 
D.  687. 

ForthodLt  Felony ;  felony  committed  vit- 
tinglj  and  wiUiogly,  after  deliberation  and 
eet  purpose.  Skene,  h.  t.  See  ForethougU 
FeUmy. 

Fortnse-TeUer.  Vagabonds  may,  by  the 
act  1579,  c.  74,  be  impriBoned  and  brought 
to  trial ;  and  under  the  description  of  vaga- 
bonds in  this  act,  u-e  comprehended  all 
who  go  about  pretending  to'  foretell  for- 
tune!. The  statutory  punishment  is  scourg- 
ing and  burning  on  the  ear.  Erik.  B.  iv, 
tit.  4,  S39;  Bume,  i.  170  and  474;  9  ffw. 
//.,  c.  6. 

Fomm  Competeni ;  means  a  court,  to  the 
jurisdiction  of  which  a  party  is  amenable. 
Under  this  head,  in  digests  and  dictionaries, 
such  as  Morison's  and  Lord  Kames',  are 
nsually  classed  questions  as  to  the  competency 
of  a  Ciiiirt's  jurisdiction  over  parties  furth  of 
the  kingdom,  who  have  never  had  a  domi- 
cile in  this  country,  or  who  have  lost  it ;  ques- 
tions as  to  arrestment  j'uruiJKfiofits  fundamke 
tauta, — the  jurisdiction  over  executors,  factors. 
Sea.,  appointed  by  the  Court, — the  district 
within  which  a  testament  must  be  confirmed, 
— the  Court  competent  to  discuss  the  validity 
of  presentations,  &c.  For  these  questions, 
reference  is  made  to  the  following  articles 
in  this  Dictionary  : — Arrettment  jurisdietiotue 
fandandos  aiuta.  Domicile.  Confirmation,  Ju- 
nsdidion.  Foreign.  Abroad,  Absent.  Citation. 
See  also  Kamet'  Did.  h.  t. ;  Moriten't  Diet, 
h,  I. ;  Karnes"  Slat.  Law  Abridy.  h.  I. ;  More^t 
NoUt  to  Statr.p.  lii.;  Taifs  Justice  of  Peact,  A.  t. 

Fossa ;  a  pit  or  fowsie,  as/urca  is  a  gallows. 
King  Malcolm  gave  power  to  the  tHtrons  to 
have  a  pit  wherein  womeu  condemned  for 
theft  should  be  drowned,  and  a  gallows 
.whereon  men  should  be  banged.  Skene,  h.  t. 
See  Fvrca, 

FoKsa ;  may  be  pursued  and  destroyed  as 
vennin  even  upon  the  property  of  others; 
with  no  other  liability  than  for  the  damage 
Actually  done  in  the  pursuit.  But  fox-hunt- 
ing for  sport,  without  leave,  is  punishable  as 
a  trespass.  Blair's  Justice  ManwU,  p.  67  ; 
ColqtAoun  t>.  Baeluman  and  others,  6th  August 
1785,  M.  4997  j  Marquis  of  TweedaU  v.  DaU 
rymple  and  others,  3d  March  1778,  M.  4992. 

Franohtie;  in  Bnglish  law  is  used  as 
synonymous  with  liberty,  and  is  defined  to  be 
a  royal  privilege,  or  branch  of  the  prerogative 
of  the  Grown,  sutaisting  in  the  hands  of  a 
subject.  It  must  bo  held  by  a  grant  &om 
the  Crown,  or  by  prescription,  which  presup- 
poses a  grant.  The  kinds  of  franchise  are 
almost  infinite.  It  may  mean  an  exemption 
from  ordinary  jurisdiction,  an  immunity  from 
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tribute  or  toll,  the  privilege  of  being  Incor- 
porated, and  subsisting  as  a  body-politic,  the 
elective  franchise,  and  the  like.  Tomiik^ 
Diet.h.t. 

Ymik.,  or  liwe;  a  Freucli  coin,  worth 
lOid.  Knglisb  money.     Tondins'  Diet.  K,  L 

Fianldn^;  the  privilege  of  dispatching 
and  receiviug  letters  through -the  General 
I'ost-Office,  possessed  by  members  of  both 
Houses  of  Parliament,  and  by  certain  govent- 
nent  functionaries;  but  this  privilege  is  now 
abolished. 

Fraud.  Where  fraud  enters  into  a  con- 
tract, it  destroys  that  consent  which  is  requi- 
site to  render  an  agreement  binding  in  law. 
Where,  through  the  fraud  of  the  one  party, 
there  is  an  error  in  essentialibus  of  the  con- 
tract, consent  cannot  be  said  to  have  been 
given,  and  the  contract  is  void  ab  initio,  even 
in  questions  with  the  fraudulent  party'sioMa 
fide  onerous  singular  successors.  See  Error 
in  essenliatibtu.  But,  even  where  such  error 
does  not  e^sist,  fraud  giving  rise  to  the  en- 
gagement— dolus  darts  causata  contractui — 
may  be  pleaded  as  a  ground  of  reduction,  or 
as  a  personal  exception  to  an  action  for  im- 
plement ;  though  it  will  have  no  eOect  in 
questions  with  bona  fide  onerous  assignees. 
Fraud  incident  to  a  contract — doivs  incident 
— only  gives  a  claim  for  damages.  Wher« 
the  fraud  is  not  that  of  the  party  contract- 
ing, but  of  a  third  party,  the  remedy  can 
only  be  sought  at  the  hands  of  that  third 
party.  Fraud  may  be  either  by  false  repre- 
sentation; concealment  of  material  circum- 
stances; underhand  dealing;  or  by  taking 
advantage  of  intoxication  or  imbecility.  In 
mercantiledealiugs  there  is someallowance  for 
those  petty  frauds,  or  rather  misrepresenta- 
tions, which  the  parties  make  use  of  to  over- 
reach one  another  ;  and  there  has  been  adis- 
tinction  taken  between  dolvs  mohu,  or  that 
gross  fraud  for  which  there  is  no  exeose,  and 
aolta  bonus,  or  those  artifices  which  it  is  well 
understood  that  merchants  practise  in  order 
to  enhance  the  value  of  what  they  sell.  Nei- 
ther is  concealment  of  circumstances  known 
to  one  of  the  parties  necessarily  a  ground  for 
reduction,  or  even  for  an  section  of  dam^es. 
Merchants  are  often  at  great  expense  and 
trouble  in  acquiring  early  information,  and 
it  is  just  that  they  should  be  allowed  to  turn 
it  to  account.  But  if  the  obligor  relies  on 
the  obligee  for  his  information,  as  in  insu- 
rance contracts,  there  is  no  excuse  for  con- 
cealment or  fraud,  however  trifling,  and  the 
contract  will  be  void  if  such  fraud  has  been 
practised. 

In  the  case  of  the  Earl  of  Ghegterfidd  r. 
Janssen,  2  Vesey  senior,  154,  Loan  Hamb- 
wiOKE  enumerated /ow  speoies  of  fraud,  aod 
observed, — "  This  Court  has  an  i    '    " "   " 
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JnrudieUon  to  relieve  ag&inst  erery  species  of 
fraud.  1.  Fraud,  which  is  dolus  mains,  may 
be  actual,  arising  from  facta  and  circumstan- 
ces of  imposition,  which  is  the  plainest  case. 
2.  It  may  be  apparent,  from  the  intrinsic 
nature  and  subject  of  the  bargain  itself,  such 
as  DO  man  in  his  senses  and  not  under  delu- 
sion would  make  on  the  one  hand,  and  as  no 
honest  and  fair  man  would  accept  on  the 
other,  which  are  unequitable  and  uncooscien- 
tioas  bargains,  and  of  such  even  the  common 
law  has  taken  notice.  3.  A  kind  of  fraud  is 
which  may  be  presumed  from  the  circum- 
stance and  condition  of  the  parties  contract^ 
ing.  This  goes  farther  thnn  the  rule  of 
law,  which  is,  that  it  must  be  proved,  not  pre- 
twmed;  but  it  is  wisely  established  in  this 
Court  to  prevent  taking  surreptitious  ad- 
vantage of  the  weakness  er  uecessity  of  ano- 
ther, wbiah  knowingly  to  do,  is  equally 
against  conscience,  as  to  take  advantage  of 
his  ignorance.  A  person  equally  unable  to 
judge  for  himself  in  one  as  the  other.  4.  A 
fourth  kind  of  fraud  may  be  collected  or  in- 
ferred in  the  consideration  of  this  Court,  from 
the  nature  and  circumstances  of  the  transac- 
tion as  being  an  imposition  and  deceit  on  the 
other  persons  not  parties  to  the  fraudulent 
agreement.  It  may  sound  odd,  that  an 
agreement  maybe  infected  by  being  a  deceit 
OTi  others  not  parties ;  but  such  there  are ; 
against  such  there  has  been  relief.  Of  this 
kind  have  been  marriage- brock  age  contracts. 
Neither  of  the  parties  herein  being  deceiveJ, 
but  they  tend  necessarily  to  the  deceit  on 
one  party  to  tbo  marriage,  or  of  the  parent, 
or  of  the  friend.  So  in  a  clandestine  private 
agreement  to  return  part  of  the  portion  of 
the  wife,  or  provision  stipulated  for  the  hus- 
band, to  the  parent  or  guardian.  In  most  of 
these  cases  it  is  done  with  their  eyes  open, 
and  knowing  what  they  do,  but  if  there  is 
fraud  therein,  the  Court  holds  it  infected 
thereby,  and  relieves." 

A  Court  of  Kqnity  will  give  relief  in  cases 
of  fraud  where  a  Court  of  Law  will  not. 
In  FHRagar  v.  Ckrle,  18  Vuey,  481,  Lord 
Bldok  observed:  "This  Court  will,  as  it  ought 
in  many  cases,  order  an  instrument  to  be 
delivered  up,  ss  undnly  obtained,  that  a  jury 
would  not  be  justified  in  impeaching  by  the 
ordinary  rules  of  law,  which  reg^uire  fraud  to 
be  proved;  and  are  not  satisfied,  though  it 
may  be  strongly  presumed,  as  Lord  Hard- 
wicke  said  in  the  case  of  Lord  Chetterjkld  v. 
Jmsfcn,  and  Lord  Kenyon  intimated  in  other 
caaes.  This  jurisdiction  may  be  exercised 
upon  inch  a  point  where  a  Court  of  Law  could 
not  enter  into  the  question,  aa  a  Court  of 
Bqnity  is  bound  to  do." 

It  is  not  every  concealment,  even  of  facts 
material  to  tho  interest  of  a  party,  which  will 


entitle  him  to  redress.    In  Foj  v.  Mackreth, 
2  Bro.  Ch.  R.  420,  Loan  Tmdbiow,  €.,  ob- 

id:  "I  do  not  agree  with  those  who 
say  that  where  an  advantage  has  been  taken 
a  contract,  which  a  man  of  delicacy 
jld  not  have  taken,  it  must  be  set  aside. 
Suppose,  for  instance,  that  A  knowing  thero 
to  bo  a  mine  on  the  estate  of  B,  of  which 
ho  knew  B  was  ignorant,  should  enter  into  a 
contract  to  purchase  the  estate  of  B  for  the 
price  of  the  estate,  without  considering 
the  mine,  could  the  Court  set  it  aside  ?  Why 
not,  since  B  was  not  apprised  of  the  mine, 
and  A  was?  Because  A.,  as  the  buyer,  was 
not  obliged,  from  the  nature  of  the  contract, 
to  make  the  discovery.  It  is  therefore  essen- 
tially necessary,  in  order  to  set  aside  the 
transHctiou,  not  only  that  a  great  advantage 
should  be  taken,  but  it  must  arise  from  some 
obligation  in  the  party  to  work  the  discovery. 
The  Court  will  not  currect  a  contract  merely, 
because  a  man  of  nice  honour  would  not  have 
entered  into  it;  it  must  fall  within  some 
definition  of  fraud.    The  rule  must  be  drawn 

B  not  to  affect  the  general  transactions 
of  mankind." 

A  general  rule  is,  that  he  who  bargains 
in  a  matter  of  advantage  with  a  person 
placing  confidence  in  him,  is  bound  to  show 
that  a  reasonable  use  has  been  made  of  that 
confidence;  and  this  rule  applies  equally  to  all 
persons  standing  in  confidential  relations  to 
each  other.  If  no  such  proof  is  established, 
Conrts  of  Equity  treat  the  case  as  one  of  con- 
structive fraud.  There  are  many  cases  of 
persons  standing  in  regard  to  each  other  in 
confidential  relations,  in  which  the  above 
rule  applies.  Among  these  maybe  enumerated 
the  cases  which  arise  from  the  relation  of 
landlord  and  tenant,  of  partner  and  partner, 
of  principal  and  surety,  and  various  others, 
where  mutual  agencies,  righta  and  duties,  are 
created  between  the  parties  by  their  own 
voluntary  acts,  or  by  operation  of  law.  The 
doctrine  may  be  generally  stated  to  be,  that 
wherever  confidence  is  reposed,  and  one  party 
has  it  in  bis  power,  in  a  secret  manner,  for 
his  own  advantage,  to  sacrifice  those  interests 
which  he  is  bound  to  protect,  he  will  not  be 
permitted  to  hold  any  such  advantage.  In 
all  caseswhere  there  exists  some  peculiar  rela- 
tion of  a  Bdnciary  character  between  parties, 
the  law,  in  order  to  prevent  undue  advantage 
from  tho  confidence  which  the  relation  natn- 
rally  creates,  requires  the  utmost  degree  of 
good  faith  (t^terrimajidei)  in  all  transactions 
tjetween  the  parties.  If  there  is  any  misrepre- 
sentation, or  any  concealment  of  a  material 
fact,  or  anyjnst  mspicion  of  artiflve  or  undue 
influence.  Courts  of  Equity  will  interpose, 
and  pronounco  the  transaction  void,  and,  aa 
far  as  poeuble,  restore  the  parties  to  their 


original  fighia.    Storfi  Equity  JnriapmirnKt, 
%  216, 311,  and  323. 

This  principal  of  law  wu  applied  to  the 
case  of  tlie  managiag  pu'toer  of  a  firm  in 
Maddefuri  v.  Amtwick,  1  Sim.  R.  89,  where 
an  agreement  wtu  set  aside  by  which  a  part- 
ner who  saperintended  exclusively  the  ac- 
counts of  the  concern,  agreed  to  purchase  his 
copartner's  share  of  the  huiiness,  for  a  sum 
which  he  knew  from  accoDOts  in  his  possession, 
but  which  he  concealed  from  his  copartner, 
was  an  inadeqaate  consideration.  Sib  John 
Lkaoh,  V.  C,  observed, — "That  the  public 
books  of  acconnt  belonging  to  the  company,  to 
which  all  parties  had  acoess,  were  of  an 
intricate  nature,  and  required  considerable 
experience  and  attention  to  understand  and 
make  them  out,  is  proved  by  the  book-keeper 
ChoiA.  That  the  plaintiff  is  not  conversant 
with  accounts  is  proved  by  the  same  Ur 
Chate,  and  also  by  Jfr  Wright.  The  precise 
nature  of  all  these  public  boolcs  has  not 
been  explained  to  the  Court,  but  it  is  clear 
that  they  did  not  contain  any  statement  of 
an  account  between  the  plaintiff  and  the  de- 
fendant. At  the  time  the  agreement  was 
entered  into  between  the  plaintiff  and  the 
defendant,  the  defeadant  had  in  his  posses- 
sion a  private  book,  which  did  contain  a 
statement  of  the  aoconnl«  between  the  plain- 
tiff and  the  defendant,  made  out  by  the  de- 
fendant, whereby  it  appears  that  the  L.IOOO, 
which  the  defendant  agreed  to  pay  to  the 
plaintiff,  in  addition  to  the  monies  which  he 
had  drawn  from  the  concern,  would  have  beoa 
nearly,  but  not  quite,  a  fair  consideration,  if 
no  profits  bad  been  made  from  the  concern  of 
the  mint ;  but  that,  taking  the  mint  profits 
into  the  account,  which  the  defendant  was 
unqnestiouably  bound  to  divide  with  the 
plaintiff,  it  would  be  many  hundred  pounds 
less  than  the  plaintiff  would  be  entitled  to 
receive.  The  defendant  being  the  partner, 
whose  businesa  it  was  to  keep  the  accounts  of 
the  cmeera,  could  not,  in  fairness,  deal  with 
the  plaintiff,  for  his  share  of  the  profits  of  the 
concern,  without  putting  him  into  possession 
of  all  the  information  which  he  himself  had 
with  respect  to  the  state  of  the  accounts 
between  them.  The  defendant  knew,  from 
the  acconnt  in  his  possesion,  that  the  Ii.lOOO 
was  not  an  adequate  consideration  for  the 
plaintiff's  share  of  the  profits,  and  ho  cannot 
be  permitted  in  a  Court  of  Equity  to  main- 
tain advantage  which  ho  has  gained  over  the 
plaintiff's  ignorance ;  and  the  plaintiff  for  that 
reason  appears  to  me  to  be  entitled  to  avoid 
the  agreement  of  181?.  The  supposed  account 
ofthe  profits  of  the  concern  formed  the  basis  of 
the  plaintiff's  calculation  of  fMvfits  for  the 
ensuing  three  years;  and  being  misled  in  that 
respect,  he  is  entitled  to  avoid  tlw  whole 
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agreement,  and  to  have  an  account  of  tlie 
profits  of  ^e  concern  up  to  the  dissolution  in 
1821." 

Fraud  isprovoahle  by  evidence prMil  dtjurt. 
As  to  the  aircumstanees  which  infer  frand, 
see  the  following  cases : — Hamilton,  1642,  5 
D.  280,  H.  L.  1845 ;  4  BeH,  67 ;  Fala»ur, 
1843,  5D.8&6;  WLelian,  1843,  5  D.  1032; 
SaiUmi,  1844, 6  D.  636, 1348 ;  B.  L.  (Rw.) ; 
3  BeU,  56,  7  D.  748,  8  V.  747  ;  ff««, 
8  D.  629 ;  Kirkpairiek,  7  BeWi  App.  186 ; 
Forlk  Marine  InsuranM  Co.  10  D.  689  ;  G  Bttft 
App.  541 :  Graham,  1850, 12  D.  907;  National 
Exchawt  Co.,  12  D.  960 ;  Afd.  H.  L.  18  D. 
6 ;  CMint.  13  D.  349 ;  Lttli^t  Repi.  14  D. 
213;  M'Goaan,  15  D.  494;  «««»«,  16  D. 
883 ;  Naiionai  Exchange  Co.  t>.  RcitrUmt,  16 
D.  1083 ;  iVMS(n«U,  19  D.  495 ;  TWlwA's 
Exeeuion,  20  D.  1046.  As  to  tiie  speeifieatioa 
with  which  frandmnst  be  averred, see  the  caaes 
of  Smith,  16  D.  372 ;  Sheddm,  June  24th,  331 ; 
1  M'Qveen  {S.  L.),  c  536  ;  Bmrd.  20  D.  1220. 

On  the  subject  of  this  article  generallj, 
see  BeWt  Prine.  ^  13,  and  a  nimerous  litt  4^ 
authmtiet  there  cited;  lUuat.  ib. ;  Ertt.  B.  iiL 
tit.  1,  5  17 ;  B.  in  tit.  4,  §  79 ;  Btitt  dm.  U 
240,cfs«9.,277,&c.;ii.244,iM>(<92;  ffttsse,!. 
168 ;  BeWa  tup. ;  Stair,  B.  i.  tit.  9,  $  9,  e(  teg. 
B.  iv.  tit  40,  21,  etteq.;  More'e  Nolet,  p, 
lix.;  Brown  on  Sale,  395,  et  teq.,  405,  tt  teq.; 
Bank.  vol.  i.  p.  259,  et  teq.;  Thimton  m 
BiUa,  98,  310, 613,  672 ;  Di^m  on  Evidence, 
p.  341 ;  Jarid.  Style*,  2d  edit,  vol  iii.  p.  211 ; 
Kamei^  Equity ;  Bagne,  Dovft  Appeal  Catei,  r. 
151 ;  MacneU,  Bligh,  ii.  228.  See  Ci'mtmiKN- 
tion.  Deceit.  Bankntpt.  Conjunct  and  Con- 
fident. CoUiuion. 

Fraud,  Crimiiial.  Frand,  considered  aa  a 
crime,  is  punishable  arbitrarily  at  commoD 
law.  It  is  usually,  but  not  ^ways,  charged  aa 
"falsehood,  frautl,  and  wilful  imposition," 
which,  in  popular  language,  is  termed  tmiitd- 
ling.  See  Swindling,  and  case  of  Mnrmy,  2 
Feb.  1852  ;/.  iSAau,  652.  As  to  the  circum- 
stances which  infer  fi:aud,  and  the  necessity  of 
sufficient  specification,  see  Hnme,  i.  173,  and 
BeO^t  Svp. ;  Alison,  i.  362,  tt  seq. ;  Bail,  July 
26,  1849,  Sh.  264  ;  where  it  was  held  not  to 
bo  necessary  to  allege  the  assumption  of  aoj 
false  character ;  and  also  the  caGea  c^  WUttm, 
1853  aad  1854,  1  Irv.  pp.  300  and  375  ; 
Bood,  1863, 1  Irv.  236 ;  Ttyhr,  1853,  1  Irv. 
230  ;  Smith,  1852,  1  Irv.  125  ;  Knmadunt. 
1862,  1  Irv.  66;  Duncan,  1B50,  Sh.  334; 
Chiiholm,  1849,  Sh.  241 ;  Bannoiyne,  IB47, 
Ark.  361 ;  Uacgrtgor,  1846,  Ark.  49 ;  MO- 
lar,  1843,  1  Br.  629  ;  Maithnd,  1842,  1  Br. 
67.  Attempt  to  commit  fraud  is  held  in«- 
levant.     ^^fherd,  1842,  1  Br.  325. 

Fraudulent  Bankrnptoy  ;  is  tlia  nQbA. 
cheating  of  oreditois  by  ta  insolvent  pann^ 
or  one  who  eoadncts  himself  ■•  wwK    Ub 
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afiU  16Sl,e.  18,  And  1696,  c  6,  doDOaooe  Mr- 
t«iD  punishments  against  fraudulent  bank- 
rupts; and  the  Sequestration  Act,  fi4  Geo. 
III.,  e.  137,  §  38,  declared,  with  respect  to 
any  bankrupt  sequestered  under  it — "  That 
if  he  shall  wilfully  fail  to  exhibit  a  fair  state 
of  his  affairs,  or  to  make  oatb,  as  appointed 
by  the  act,  to  the  fairness  or  fulness  of  his 
disclosure  of  his  means  and  funds,  or  to  make 
a  complete  surrender  of  bis  effects  and  es- 
tate, or  if  be  shall  take  the  above  oatb  falsely, 
he  shall  be  considered  as  a  fraudulent  bank- 
rupt, and  punished  accordingly,  with  iufany 
and  other  pains."  This  act,  and  the  subse- 
quent act  2  and  3  Vict.,  c.  41,  are  now  re- 
pealed by  the  "Bankruptcy  (Scotland)  Act, 
1856"  (19  and  20  Vict.,  c  79,  g  2);  the 
provisions  of  which,  on  the  subject  of  fraadn- 
l«nt  conduct  and  falsehood,  are  contained  in 
aections  97, 162,  and  178.  Under  the  first 
of  these  clauses, "  If  it  shall  appear  to  a  ma- 
jority of  the  creditors  in  number  and  value 
assembled,  at  any  meeting  aft«r  the  exami- 
nation of  the  bankrupt,  that  he  has  not  made 
a  full  and  fair  surrender  of  bis  estate,  or  that 
he  has  disposed  of  or  concealed  any  part  of 
bia  funds,  to  the  prejudice  of  his  creditors,  or 
that  hia  bankruptcy  has  been  fraudulent, 
they  may  authorise  the  trustee  to  proceed 
against  him,  in  terms  of  law,  at  the  expense 
cf  the  estate."  By  section  162,  the  account- 
ant in  bankruptcy  is  authorised  to  give  infor- 
mation to  the  Lord  Advocate  in  the  event  of 
his  having  grounds  to  suspect  fraudulent  cod- 
dnot  by  the  bankrupt,  or  malversation  on  the 
partofthe  trustee,&c.;  and  the  Lord  Advocate 
is  directed,  on  such  information,  to  take  such 
proceedings  as  he  may  think  proper.  Section 
178  provides  for  falsehood  in  any  oath.  See 
Faite  Smtaring.  The  point  upon  which  the 
proof  of  fraudulent  bankruptcy  generally 
turns,  is,  that  the  accused  was  accessory  to  the 
diminution,  by  alienation,  abstraction,  or  con- 
cealment, of  the  funds  divisible  among  his 
creditors,  with  a  fraudulent  intent,  and  in 
the  knowledge  that  the  legal  rights  of  the 
oredit(»s  were  thereby  infringed.  The  em- 
beizlement  may  have  been  carried  into  effect, 
either  in  contemplation  of,  or  a^r  sequestra- 
tion ;  and,  in  either  case,  the  proof  of  fraud 
depends  upon  the  accompanying  circumstan- 
ces. The  punishment  of  this  offence  is  ar- 
bitrary, varWngfVom  imprison  meut  to  trans- 
portation. Infamy  and  ineligibility  for  ofBce 
u^  always  added.  The  Court  of  Session  has 
a  criminal  jurisdiction  in  cases  of  fraudulent 
bankruptcy.  The  prosecution  in  that  Court 
oommencca  with  a  petition  and  complaint 
which  must  have  the  concurrence  of  the 
Lord  Advocate;  which  concurrence  cannot 
be  granted  after  the  case  comes  into  Court. 
As,in  forgery,  this  complaint  is  in  lubstane* 
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BO  indictment,  and  must  contain  a  list  of 
witnesses.  The  complaint  prays  for  a  war- 
rant to  incarcerate  the  bankrupt,  or,  if  al- 
ready in  jail,  to  detain  him  there.  The  peti- 
tion and  complaint  is  presented  to  the  Court, 
who  pronounce  an  interlocutor  ordering  ser- 
vice thereof,  and,  where  necessary,  granting 
warrant  for  apprehending  the  accused.  If 
answers  are  put  in,  a  remit  is  made  to  the 
junior  Lord  Ordinary,  who  hears  the  parties, 
and  prepares  the  cause,  either  by  a  remit  to 
an  accountant,  or  by  ordering  condescendence 
and  answers,  or  by  directing  issues  to  be  ad- 
justed for  trial.  The  accountant's  report,  or 
the  condescendence  and  answers,  are  printed 
and  reported,  and  counsel  ia  heard,  if  the 
parties  require  it ;  after  which  judgment  ia 
pronounced  as  accords,  or  further  proof,  or  a 
jury  trial,  ordered.  The  Court  is  empowered, 
by  the  act  1696,  to  inflict  any  punishment 
short  of  death.  It  waa  at  one  time  ques- 
tioned whether  the  Court  of  Justiciary  waa 
competent  to  try  this  offence  ;  hut  all  doobt 
on  that  poiut  was  removed  by  7  and  8  Geo. 
IV.,  c.  20,  whereby  it  is  made  lawful  topro* 
secute  persons  accused  of  fraudulent  bank- 
ruptcy before  the  High  Court,  or  any  of  the 
Circuit  Courts  of  Justiciary,  by  indictment 
or  criminal  letters ;  the  punishment  being 
tbe  same  with  that  competent  to  be  awarded 
by  the  Court  of  Session.  By  the  same  sta- 
tute it  is  made  lawful  for  the  trustee,  under 
a  sequestration,  or  any  creditor  ranked,  with 
concourse  of  the  Lord  Advocate,  to  prosecute 
before  the  High  Court  of  Justiciary,  or  the 
Circuits  ;  hut  without  prejudice  to  the  right 
of  tbe  public  prosecutor  to  insist  in  all  such 
prosecutions.  In  the  Court  of  Justiciary  the 
prosecution  ia  by  indictment ;  and  there  are 
recent  instances  of  prosecutions  for  fraudu- 
lent bankruptcy  both  in  the  Court  of  Session 
and  in  the  Court  of  Justiciary.  See  MatMli- 
sttr,  21st  Feb.  1822,  1  S.  and  D.,  339  ;  Car- 
ter,  20th  July  1831,  Justiciary,  nokdAlism's 
Pritie.  569 ;  Hume,  i.  609 ;  Beffs  Sup.  128, 
147 ;  Alison,  567 ;  Skde,  176 ;  Shand't  Prac. 
p.  1038;  Maclamin'a  Skerif -Court  Procttt. 
36.  In  JuTid.  Stylet,  vol.  iii.,  at  p.  198,  will 
be  found  the  style  of  a  Summont  of  declarator 
effraudvient  bankruplcv ;  and  at  p.  841,  tha 
style  of  a  Petitiim  for  Hit  jrunuAmmf  of  a 
fntuduknl  bankrupt.  S«0  Bankrupt.  Criminal 
Prosecution. 

Trandnlent  Violation  or  ZTegleot  of  Bstj* 
by  a  teller  or  accountant  of  a  bank,  for  the 
purpose  of  concealing  or  facilitating  embez- 
zlement by  abank-agent  is  a  relevant  charge. 
Reid  and  GentUa  (Stirling),  23d  Sept.  1857,- 
2  Irv.  704. 

Tree  Bench.    See  Ben^ 

Freehold  j  in  English  law,  is  a  land,  tene- 
ment, or  office  which  a  man  holds  in  fee- 
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simple,  fee-tail,  or  for  life.  Freehold  is 
either  in  deed  or  in  law ;  the  first  is  the  nc- 
tual  posseBsioD,  the  Kcoad  ia  the  right  before 
eutry.     TondiM'  DUt.  h.  t. ;  Step.  Com. 

Ireeholder:  is  a  person  holding  of  the 
Crown  or  Prince,  though  the  title  is,  in  mo- 
dern language,  applied  to  such  as,  before  the 
passing  of  the  Reform  Act,  were  entitled  tu 
elect  or  be  elected  members  of  Parliament, 
and  who  must  hare  held  lands  extending  to  a 
forty  sbiltiog  land  of  old  extent,  or  to  L.400 
Scots  of  valued  rent.  See  Election  Laws. 
Anciently  every  freeholder  was  bound  to  at- 
tend at  the  Michaelmas  head-court.  In  de- 
fault of  his  attendance  a  fine  was  imposed  by 
the  sheriff;  but  that  penalty  was  taken  away 
by  the  act  abotishiug  heritable  jurisdictions ; 
and  freeholders  are  now  bound  to  attendaoce 
only  when  summoned  to  attend  as  jurymen, 
or  for  some  other  lawful  purpose.  Ersk. 
B.  i.  tit.  4,  §  5  ;  Stair,  B.  ii.  tit.  3,  §  63  ; 
More's  Notes,  p.  xlii. ;  Bell's  Com.  i.  23  ;  BeU's 
Prine.  §  2198  ;  Watson's  Stat.  Law,  voce  Par- 
liament; Jarid.  Styles,  2d  edit.  vol.  i.  p.  153. 
See  Reform  Act. 

Freight  of  a  Ship.  The  freight  is  the 
price  paid  for  the  use  of  a  ship  to  transport 
goods  from  one  port  to  another.  It  is  gene- 
rally settled  in  writing  by  a  contract  of  char- 
ter-party, in  which  the  course  of  the  voyage 
and  the  numberof  days  the  ship  is  to  remain 
at  a  port  or  ports  on  her  voyage,  are  pre- 
scribed ;  and  where  the  vessel  is  detained  a 
greater  number  of  days  than  has  been  pro- 
vided for,  the  amount  of  the  charge  for  each 
extra  day  is  fixed.  The  freight  is  not  due 
until  the  whole  voyage  is  finished,  by  nn- 
loading  the  cargo,  and  discharging  the  ship 
at  the  last  port.  The  goods  and  merchan- 
dize are  under  a  hypothec  for  the  freight ; 
as  the  freight  is  to  the  mariners  for  their 
wages.  See  Charter-Party.  Demwrrage.  Be- 
sides the  freight,  the  shipowner  has  a  claim 
for  the  expense  of  pilots,  or  on  the  loss  of 
masts,  anchors,  &c.,  which  is  termed  average. 
See  Average.  Abbot  on  Shipping,  171,  307; 
Brodie's  Supp.  to  Stair,  918,  982,  et  seq.; 
BelFsCom.  i.  190,  538,  et  seg.;  ii.  99,  d  *ej.  ; 
BeWs  Princ.  §  407,  420,  ei  seq.,  1399,  1423, 
and  atilhoritiei  there  cited ;  BeU't  Ilhat.  405, 
etseg.,  420,  el  seq. ;  Bank.  vol.  i.  p.  398,  21 ; 
Brown's  Synop.  pp.  1253,  2259  ;  furid.  Styles, 
ii.  533,  et  seq.,  App.  21 ;  Kamee'  Equity,  215. 
See  AffreightrMnt.     InsvraiKe. 

Frieborgh ;  a  cautioner.     Skene,  h.  t. 

Friendly  Societies;  have  been  the  subject 
of  various  statutes,  which  were  Inst  consoli- 
dated and  amended  by  18  and  19  Yiot.,  c,  63. 
By  that  act,  all  the  previous  statutes  relative 
to  friendly  societies,  as  set  forth  in  a  schedule, 
ore  repealed,  subject  to  a  proviso  that  sub- 
■iiting  eocietiea  established  under  any  of  the 


FRI 

previoQS  Btatntes  are  to  continae  to  snbsist, 
and  their  rules  to  remain  in  force,  but  the 
enrolment  of  such  rules  js  to  be  transferred 
from  the  rolls  of  the  sessions  of  the  peace  to 
the  registrar  appointed  under  the  act.  The 
contracts  of  such  subsisting  societies  are  not 
to  be  affected  by  the  repeal ;  and  these  sub- 
sisting societies,  so  long  as  they  do  not  effect 
assurances  beyond  L.200,  or  annuities  beyond 
L.30  per  annum,  are  to  enjoy  all  the  exemp- 
tions and  privileges  conferred  on  societies 
established  under  the  new  act,  §§  1-5.  For 
the  purposes  of  the  act  registrars  are  to  be 
appointed ;  the  registrar  for  Scotland  to  be 
an  advocate  of  seven  years  standiug ;  §§  6-8. 

By  section  9,  it  is  declared  to  be  lawful  for 
any  number  of  persons  to  form  a  friendly  so- 
ciety, under  the  provisions  of  the  act,  for  the 
purpose  of  raising,  by  voluntary  subscription 
of  the  members  thereof,  a  fund  for  any  of  the 
fallowing  objects  •■ — 1.  For  insuring  a  sum  of 
money  to  he  paid  on  the  birth  of  a  member's 
child,  or  on  the  death  of  a  member,  or  for 
the  funeral  expenses  of  the  wife  or  child  of  a 
member ;  2.  For  the  relief  or  maintenance 
of  the  members,  their  husbands,  wives,  chil- 
dren, brothers  or  sisters,  nephews  or  nieces, 
in  old  a^e,  sickness,  or  widowhood,  or  the 
endowment  of  members,  or  nominees  of  mem- 
bers, at  any  age  ;  3.  For  any  purpose  which 
shall  be  authorized  by  one  of  Her  Majesty's 
principal  Secretaries  of  State,  or  in  'Scotland 
by  the  Lord  Advocate,  as  a  purpose  to  which 
the  powers  and  facilities  of  the  act  ought  to 
be  extended :  Provided  that  no  member  shall 
subscribe  or  contract  for  an  annuity  exceed- 
ing L.30  per  annum,  or  a  sum  payable  on 
death,  or  any  other  contingency,  exceeding 
L.200. 

The  provisions  of  the  act  as  to  rules  are 
contained  in  §§  25-30,  and  are  to  the  follow- 
ing effect; — -Persons  intending  to  establish 
a  Friendly  Society  are  to  make  rules  for  the 
regulation,  government,  and  management 
thereof,  setting  forth, — 1.  The  name  and 
place  of  meeting  of  the  society.  2.  The  ob- 
jects of  the  society,  the  purposes  to  which  its 
funds  are  to  be  applicable,  the  conditions  of 
membership,  and  the  fines  and  forfeitures  to 
be  imposed.  3.  Themannerof  making,alter- 
ing,  amending,  and  rescinding  rules.  4.  A 
provision  for  the  appointment  and  removal  of 
a  committee  of  management,  trustees,  trea- 
surer, &c.  5.  A  provision  for  the  investment 
of  fundsandauditof  accounts.  6.  The  manner 
in  which  disputes  in  the  society  are  to  be  aet- 
tled.  Two  copies  of  the  rules  subscribed  by 
three  members  and  the  secretary  are  to  he 
transmitted  to  the  registrar,  who,  on  flndiag 
that  they  are  in  conformity  with  law,  and 
with  the  provisions  of  the  act,  ia  to  cira  k 
c«rtlficat«,  in  terms  of  a  sehednle,  and  k  to 
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ntarn  one  of  the  copies  to  the  society,  &Dd  to 
keep  the  other  as  directed  hj  one  of  the 
Secretaries  of  State.  The  rules  may  be  al- 
tered and  added  to  in  terms  of  the  original 
regulation  to  that  effect,  but  the  alterations 
most  be  certified  in  like  manner  by  the  re- 
gistrar. By  §  10,  no  money  is  to  be  paid 
for  the  funeral  expends  of  any  child  under 
ten  years  of  age,  except  on  production  of  a 
copy  of  the  entry  in  the  register  of  deaths, 
signed  by  the  registrar  for  the  district,  and 
either  containing  a  statement  that  the  cause 
of  death  has  been  certified  by  a  qualified 
medical  practitioner,  or  accompanied  by  a 

J  roper  certificate  of  the  probable  cause  of 
eath  ;  and  not  more  than  L.6  ia  to  be  paid 
on  the  account  of  the  funeral  expenses  of  a 
child  under  five,  nor  more  than  L.IO  in  the 
rase  of  a  child  between  fire  and  ten  years  of 
age.  Friendly  societies  may  be  dissolved  of 
consent  in  the  manoer  provided  by  j  13 ;  and 
tbey  may  unite  or  be  amalgamated  with  other 
societies  under  §  14.  An  exemption  from 
'ttampnluties  is  conferred  on  societies  under  the 
act  by  5  37.  A  friendly  society  has  a  preference 
over  all  the  other  creditors  of  ite  ollice-bearer, 
for  sums  due  by  them  (§  23),  and  is  entitled, 
in  actions  for  balances  due  by  the  treasurer, 
to  recover  full  costs,  taxed  as  between  agent 
and  client  (,§  22).  The  property  of  such  so- 
cieties is  vested  in  trustees  appointed  under 
the  act,  in  whose  names,  as  trustees,  all  suits 
by  or  against  the  society  proceed  without  dis- 
continuance or  abatement  on  death  or  re- 
moval of  individual  trustees  (§§  17-19).  For 
the  provisions  of  the  act  as  to  management  of 
such  societies,  and  for  the  other  provisions  of 
the  act  generally,  reference  must  be  made  to 
the  statute  itself.  See,  as  to  previous  acts  and 
decisions  thereupon,  Barelay's  Jtuliee  of  Peace 
(1855),  h.  t.  See  also  hon/'t  Erst.  i.  7,  § 
fi4,  and  Sotet;  ShantS*  Frac.  pp.  185,  969  ; 
Baten  of  Pauley,  6th  Dec.  183fi,  15  S.  A  D. 
200;  CaOhnaa  Friendly  See.  6th  Dec  1834, 

13  S.  A  D.  135 ;  Manton,  5th  June  1840, 
2  D.  1015 ;  Boyet,  12th  Nov.  1834, 13  S.  A 
i>.  p.  1 ;  Maton  Lodge  of  Dundee,  22d  May 
1830,8S.*/).786;  ifowie,  18th  May  1836, 

14  S.  A  D.  752  ;  Robertson,  16th  Jan.  1642, 
i  D.  398.     See  Maton  Lodges. 

FiiToloiu  and  Vezatioiu.  By  the  act 
regulating  the  trial  of  election  petitions 
<U  and  12  Vict.,  c.  98,  §§  89,  90,  92),  it  is 
provided,  that  when  an  election  committee 
reports  to  the  Uouso  that  a  petition,  or  that 
opposition  to  a  petition,  or  that  an  objec- 
tion to  a  voter,  has  been  trivolous  and  vexa- 
tious, the  party  presenting  such  petition,  or 
making  such  opposition  or  objection,  shall  be 
liaUe  in  fall  coste  to  be  ascertained  under 
{  9i.    See   Chambers'  EUctum  Law,  h.  t. 

ftwtu  Fesdeiitei;   are  fruits  not  yet 
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separated  from  the  subject  which  produced 
them.  Natural  fruits  pass,  upon  the  duath  of 
the  proprietor,  to  his  heir,  or  upon  a  sale  of 
laudato  the  purchaser.  hW/riicUiS  pendentea 
at  the  termination  of  bonajiaes,  with  the  ex- 
ception of  com  sown  by  the  bona  fide  posses- 
sor, go  to  the  proprietor.  Ertk.  B.  ii.  tit.  1, 
j§  14  and  26 ;  Eames'  Equiti/,  370.  See 
FntiU. 

Practoa  Feroepti;  are  fruits  separated 
from  the  subject  which  produced  them.  They 
become  the  property  of  the  bonafide  perceptor. 
Ersh.  B.  ii.  tit.  1,  5  25 ;  Kamei'  Equi^,  370. 
See  Fruits.    Bom  Fides. 

Froits ;  as  part  of  the  soil,  belong  to  the 
proprietor  of  the  soil.  This  i«  the  general 
rule.  Hence,  on  the  death  of  a  proprietor, 
the  fruits  go  to  the  heir,  or  to  a  purchaser, 
along  with  the  lands ;  but  there  is  an  excep- 
tion of  such  fruits  as  are  raised  by  annual 
industry.  In  this  view,  trees  or  planting, 
even  natural  grass  or  fruit  not  yet  plucknl 
from  the  tree,  belong  to  the  proprietor,  that 
is,  to  the  heir  or  to  the  purchaser;  but  wheat, 
barley,  &c.,  which  are  reared  by  annual  cul- 
ture, belong  to  the  person,  or  his  executors, 
by  whom  the  crop  nas  sown,  so  as  to  exclude 
either  an  heir  or  a  purchaser.  With  regard 
to  a  purchaser,  however,  in  place  of  ragulat- 
ing  his  interest  by  abstract  rules  of  this  kind, 
the  payment  of  the  price,  the  period  of  the 
currency  of  the  interest,  or  the  views  of  the 
parties  in  the  sale,  will  affect  the  question  as 
to  the  property  of  the  fruiL  Stair,  B,  i.  tit.  7, 
§  12 ;  Ersk.  B.  ii.  tit.  2,  J  4;  Bell's  Com.  ii. 
2, 27,  29 ;  BeWs  Princ.  §§  1044,  1473  ;  lUust. 
ib. ;  BeU  on  Leases,  i.  421,  430  ;  Bank.  vol.  i. 
pp.  213,  474,  5  76.    Sat,  Bom  Fides.     Grass. 

Fuel.     See  Feai  and  Divot, 

FugitatioiL  Where  a  person  accused  of 
a  crime  does  not  obey  the  citation  to  answer 
in  the  criminal  prosecution  brought  against 
him,  the  Court  pronounces  sentence  of  fugita- 
tion  i^inst  him,  by  which  all  his  moveable 

Eroperty  falls  as  escheat  to  the  Crown.  It 
as  been  held  that  sentence  is  deyvre  recalled 
by  the  public  prosecntor  arraigning  the  pan- 
el at  the  bar.  Miller,  1850;  J.  Shaw,  288. 
See  also  the  case  of  Ritdiie  v.  Aleeck,  1857, 
2  Irv.  615  ;  Hum,  ii.  257,  et  sej. ;  BelPs  Sup. 
228-230.  See  Criminai  Prosecution.  Diet. 
Denunciation.  Escheat, 
Funds,  Fnblio.  See  Sloek. 
Fungibles;  are  moveable  goods  and  ef- 
fects, which  perish  in  the  use,  and  which  may 
be  estimated  by  weight,  number,  or  measure, 
as  grain  or  coin.  In  this  sense,  jewels,  or 
paintings,  or  other  works  of  art  and  taste, 
are  not  fungibles,  their  value  differing  in 
each  individual  without  possessing  any  com- 
mon standard.  Enk.  a.  iii.  tit.  1,  §  18; 
BelFs  Com.  i.  255,  note,  258;  Stair.  B.  i.  tit. 
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10,  §  12,  and  tit.  11,  §  1 ;  also  B.  ii.  tit.  1, 
§  S3 ;  BeU's  Princ.  137,  and  note. 

Fnaeral  Expenses.  Ttie  funeral  expense 
is  a  privileged  debt,  which  must  be  paid, 
along  with  others  of  the  same  class,  preferably 
to  other  debts.  Under  these  expenses  are  in- 
cluded the  expense  necessary  for  the  suitable 
performance  of  the  funeral,  and  for  mournings 
for  the  widow,  and  for  such  of  the  children  of 
the  deceased  as  are  present  at  the  funeral. 
£rat.B.iii.tit.9,543iStai>,B.iii.tit.8,§72; 
3foT^s  Notes,  pp.  XXV,  etscq.;  cccM,  et  seq.; 
BeU's  C(m.  ii.  156;  Brown's  Sywp.  h.  t;  also 
pp.  624, 1771 ;  Karnes'  Stat.  Law  Abridg.  h.  t.  ; 
Bell's  Princ.  1241, 1406,  1572,  and  anlhorities 
there  tited;  Illust.  §  1406,1572.  See  Executor. 
Privileged  Debt. 

Forca  et  Posaa ;  the  pit  and  gallows.  In 
ancient  privileges  granted  by  the  Crown,  it 
BigniHed  a  jurisdiction  over  felons,  to  puoish 
the  men  by  hanging  and  the  women  by  drown- 
ing,    TomUnt"  Diet.  h.  t.     See  Fossa. 

Fnrolie ;  a  fork.  Anciently,  when  any  per- 
son was  served  and  retoured  nearest  and  law- 
ful heir  to  any  of  his  predecessora,  the  King 
directed  precepts  to  the  superior  to  iafeft 
him.  If  the  first  and  second  were  disregarded, 
he  directed  a  third,  called  the  furche,  or 
forked,  because  alternative,  in  which  the 
King  commanded  the  superior  to  give  sasine, 
and  certified  that  if  he  did  uot,  he  would  com- 
mand the  sheriff  to  give  the  same.  Similar 
to  this  was  the  third  precept  on  the  allow- 
ance of  an  apprising.  Ersk.  B.  ii.  til«  12, 
§  25 ;  Skene,  h.  t. 

FnrioBitf ;  or  madness,  by  which  the 
judgment  is  prevented  from  being  applied  to 
the  ordinary  purposes  of  life,  is  one  of  the 
grounds  on  which  a  curator  may  be  appointed 
to  manage  the  affairs  of  the  person  labouring 
under  that  infirmity.  The  condition  of  the 
party  must  be  ascertained  by  the  verdict  of 
a  jury  ;  and,  where  that  course  is  followed, 
the  legal  curator  is  the  next  male  agnate  of 
tweoty-five  years  of  age.  Stair,  B.  i.  tit.  10, 
«  13,  and  B.  iv.  tit.  3.  §  7 ;  Ersk.  B.  i.  tit.  7,  § 
48  ;  Bank.  vol.  i.  p.  165,  et  teq. ;  Be^t  Princ. 
§  2106,  and  authorities  there  cited;  Jurid.  Styles, 
2d  edit.  vol.  iii.  p.  238  ;  Shand's  Prac.  997  ; 
Pupil's  Protection  Act,  12  and  13  Vict.,  c.  51. 
55  25-6  ;  Luwuy  Act,  20  and  21  Viet.,  c.  71. 
See  Curatory.  Brieve.  Idiocy.  Insanity. 
Lunacy. 

Fnrlong ;  a  lineal  or  superftoial  measure ; 
the  eighth  part  of  a  mile  or  of  an  acre. 
Tondin^  Diet.  h.  t. 

Furlough.  Non-commiasioned  officers  or 
privates  may,  on  the  plea  of  sickness  or  other 
necessary  cause,  apply  to  any  officer  within 
the  district  not  below  a  captain  in  rank,  or, 
in  the  absence  of  such,  to  a  justice  of  peace. 
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who  may  grant  them  an  extension  of  their 
furlough,  certifying  the  same,  and  the  cause 
of  it,  to  the  commanding-officer,  if  known,  or 
if  not,  to  the  agent  of  the  regiment.  Such 
extension  never  to  exceed  a  month,  unless 
with  the  approval  of  the  commanding  officer 
of  the  district.  Hatch.  Justice  <f  Peace,  iii.2&; 
Taies  Justice  of  Peace,  p.  367  ;  Blair's  Jtutiee 
of  Peace, -p.  322. 

Foimtoie.  Household  furniture  is  com- 
prehended under  the  imieeta  et  illata,  over 
which  the  landlord's  hypothec  for  rent  ex- 
tends. Even  hired  furniture  is  included,  but 
not  such  as  is  merely  deposited  in  the  house, 
or  lent  to  the  tenant  without  a  rent.  The 
question,  whether  or  not  the  household  furni- 
ture of  an  agricultural  tenant  ia  nnder  the 
hypothec,  is  still  open,  but  the  inclination 
rather  seems  to  be  that  it  is.  A  sale  of  furni- 
ture r^nIajiM<eMii>n«,isnotavaiIable  against 
the  hypothec,  but,  by  19  and  20  Vict.,  c.  60,  is 
good  against  ordinary  creditors.  Furniture 
may  be  liferented  ;  and  it  ia  often  provided  in 
marriage-contracts,  that  the  wife  shall  have 
the  furniture  in  liferent ;  but  as,  during  the 
subsistence  of  the  marri^e,  her  claim  is  only 
pei'sonal,  it  cannot  bo  preferable  to  that  of 
her  husband's  creditors.  The  liferent  of  furni- 
ture gives  the  full  use  of  it,  salva  svhstMilia. 
Qiving  the  liferent  of  the  furniture  of  a  bouse 
is  only  demonstrative,  and  the  furniture  may 
be  carried  thence.  Whore,  however,  as  in 
Cochran  (Aug.  7,  1775,  M.  8280),  it  is  com- 
bined with  a  mansion-house,  it  is  held  odIj 
as  an  accessary  V>  the  possession  of  the  hooae. 
In  Jttrid.  Styles,  vol.  ii.,  at  p.  224,  will  be 
found  the  form  of  a  contract,  restricting  the 
provision  to  the  wife  for  household  furniture, 
in  case  of  children  of  a  second  marriage ;  and 
at  p.  465,  the  forms  of  a  provision  to  the 
widow  of  the  fee  of  the  household  furaiture, 
and  of  the  liferent  of  the  fumiture.  See 
also  Erdc.  B.  ii.  tit.  6,  §§  67  and  64  ;  B.  iii. 
tit.  6,  5  6,  and  notes  by  Mr  Ivory ;  BeWs  Com. 
i.  130 ;  ii.  30,  et  seq. ;  Bell's  Princ.  5  1043. 
1275, 1946 ;  Illust.  ib. ;  BeUon  Leases,  i.  384, 
et  seq.  ;  Hunter's  Landlord  and  Tenant,  ii.  352, 
368, 361.     See  ffypothee.     Liferent. 

Future  Debt:  is  a  debt  not  yet  doe. 
Neither  debts  depending  on  the  event  of  a 
law-suit,  nor  oonditional  debts,  are  considered 
as  future  debts ;  for  the  decree  ascertMning 
the  debt  in  the  one  case, and  the  purifying)^ 
the  condition  in  the  other,  have  each  of  them 
a  retrospect,  and  render  the  debt  effectual 
from  ibo  first  Ersk.  B.  iii.  tit.  6,  §  9; 
BelPt  Cim.  i.  315 ;  ii.  67,  144,  321,  409, 
427,  and  Gth  Ed.  p.  1161.  et  teq.;  JUP« 
Princ.  §  46,  et  seq.  2413,  and  authontiea  ttan 
cited;  Thomson  on  BHit,74S.  Sm  C  "  ' 
DebU. 

[:.,qmror:b/Got>^IC 


Gable.  A  mutual  gable,  atthongh  partly 
built  on  the  adjoining  subject,  is  the  property 
of  the  party  who  builds  it ;  and  he  is  entitled 
to  prevent  the  owner  of  the  adjoining  subject 
from  making  use  of  it,  until  he  has  paid  the 
half  of  the  eipense  of  building  it.  The  right 
of  the  builder  is  a  real  right.  In  the  case  of 
Bn»%  V.  WaSace,  June  21,  1808,  Mor.  App. 
Ptnonal  and  Real,  No.  4,  it  was  observed  by 
the  Court: — "  The  ground  on  which  a  mutual 
gable  stands  is  conunou,  mntnal,  and  indi- 
visible, and  therefore  there  is  no  room  foi 
t^^iaaxxminxdificaiwAetdil  K^.  The  gable. 
in  fact,  is  the  property  of  the  builder  till  paid 
for.  Until  then  he  has  a  right  to  prevent 
the  adjoining  proprietor  from  using  it,  or 
adjecting  to  it  any  buildiog.  The  right  to  a 
mutual  gable  being  a  real  right,  a  singular 
successor,  in  virtue  of  his  right  to  the  tene- 
ment, is  entitled  to  claim  a  share  of  the 
expense  of  erecting  the  mutual  gable  from 
the  adjoining  proprietor,  without  any  special 
mention  of  snch  claim  in  the  conveyance  of 
the  tenement.  In  Hunkr  v.  Luke,  June  2, 
1846,  8.  D.  787,  the  Lord  Pbesidems  ob- 
served : — "  The  right  to  claim  one  half  of  the 
mutual  gable  was  a  right  which  attached 
heritably  to  the  subject  conveyed.  It  did 
not  require  to  be  specially  conveyed,  or  made 
the  subject  of  au  assignation.  He  who  builds 
the  w^l  is  entitled  to  get  bach  the  half  of 
the  expense  when  Lis  neighbour  comes  to 
build ;  but  if  he  conveys  away  the  house 
with  the  wall,  this  right  passes  with  it," 
LoKD  Mackxsslgi  observed: — "  It  is  the  com- 
mon understanding  in  all  houses,  that  where 
parties  get  a  portion  of  ground  for  building, 
and  are  bound  to  erect  a  mutual  gable,  and 
one  of  them  builds  it,  he  is  entitled  to  pi«reut 
the  other  from  touching  it,  till  he  has  been 
paid  bis  half.  The  right  of  exclusion  is  real, 
it  has  nothing  to  do  with  personality.  This 
was  held  in  the  case  of  Wallace.  His  power 
of  exclusion  isverystrong — for  he  can  exclude 
from  the  whole  of  the  other  bouse.  The 
right  is  somewhat  anomalous,  hut  it  is  very 
substantial."  Lomd  Fuli^btok  observed : — 
"The  right  to  a  gable  wall  is  indivisible. 
When  a  party  selb  it  what  separate  right 
can  he  retain  to  make  the  subject  a  separate 
disposal  ?  Supposing  no  at^oining  house 
bnilt,  what  remuus  in  the  seller?  Nothing. 
Then,  if  the  next  honsa  is  built,  who  is 
entitled  to  claim  the  price  of  the  mutual 
gable  except  he  who  can  give  the  right  of 
it  V  LoBD  JiiF»KBT  observed : — "  The  pro- 
prietor of  the  house  is  the  sole  proprietor  of 
the  common  gable  until  the  party  to  divide 
it  with  him  comes  into  existence.   He  is  sole 


proprietor,  nilh  a  kind  of  conventional  servi- 
tude, provided  in  favour  of  the  party  who 
comes  to  build  on  the  adjoining  stance,  to  have 
right  to  one  half,  on  paying  the  party  who 
built  it,  or  the  party  to  whom  he  may  have 
conveyed  it.  His  whole  right  to  the  gable 
was  necessarily  conveyed  by  a  conveyance  of 
the  tenement  as  it  stood.  The  case  of  Laa 
V.  MonUiSi,  Nov.  30, 1855, 18  D.  125,  was  to 
the  same  effect.  In  that  case  it  was  also  held 
that  the  right  to  claim  half  of  the  expense  of 
building  a  mutual  gable  was  a  right  inherent 
in  the  subject,  and  existed  as  a  ground  of 
liability  against  the  adjoining  feuar  from  the 
time  the  mutual  gable  was  erected ;  but  that 
the  term  of  payment  did  not  arrive  till  the 
gable  was  appropriated.  Lord  Frxsidekt 
observed : — "  The  nature  of  the  property  in  a 
mutual  gable  imports  an  obligation  to  pay 
upon  the  party  who  uses  it.  The  presumption 
is,  that  DO  payment  has  t>eeD  made  for  the  use, 
till  that  use  is  taken,  and  there  being  do 
contract  to  thc^  coutrary  here,  the  liability 
follows.  The  understanding  of  law  is,— that 
if  a  party  takes  advantage  of  a  mutual  gable, 
he  takes  it  on  the  condition  of  paying  for  it." 
LoBD  CuRRiBHiLL  observed : — "  I  think  it  is 
quite  a  legal  view,  established  by  the  decisions, 
Umt  although  the  owner  of  an  unbuilt  stance 
must  pay  for  a  mutual  gable,  the  term  of 

Eayment  does  not  arise  till  use  b  made  of  it 
y  building  on  the  adjoining  ground." 
A  case  of  some  nicety,  however,  may  arise, 
where  an  adjoining  feuar  has  paid  one  half 
of  the  expense  of  a  mutual  gable  to  the 
party  who  bnilt  it,  but  never  appropriated 
the  gable  by  building  i^ainst  it,  and  whero 
the  party  who  built  the  gable  sells  the  house, 
of  which  the  mutual  gable  is  a  part.  In  such 
a  case,  would  the  purchaser  be  entitled  to 
demand  from  the  adjoining  feuar  one  half  of 
the  expense  of  the  mutual  gable  when  he 
came  to  appropriate  it,  leaving  him  to  claim 
repetition  of  the  sum  formerly  paid  from  the 
original  builder  of  the  gable  ?  The  claim  of 
the  purchaser  would  be  founded  on  this — that 
he  bought  the  house  as  it  stood,  and  that  the 
bouse  being  his  propci-ty,  be  is  entitled  to 
prevent  the  adjoining  feuar  from  making  use 
of  the  gable,  which  is  part  of  his  bouse,  until 
he  is  paid  one  half  of  the  expense  of  erecting 
the  gable.  It  would  rather  appear  that  the 
purchaser's  claim  is  well  founded.  In  the  re- 
cent case  of  the  Earl  of  Moray  \.  Aytoun,  Nov, 
1858,  21  D.  33,  this  point  was  raised,  but 
not  determined,  the  case  having  been  decided 
by  a  majority  of  the  Court  on  a  separate 
ground.  Lord  Cowi.b,  however,  observed: — 
"  The  conveyance  of  the  house  carried  to  the 
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disponee  right  to  the  gable  as  mi  inherent 
part  of  the  erected  tenement,  qualtfled  b;  the 
condition  that,  as  a  mutual  wall,  it  could  be 
possessed,  so  soon  as  the  adjoining  house  was 
erected,  onlj  as  pro  indiviso  property.  So 
long  as  the  adjoining  house  was  not  huilt,  the 
sole  real  right  in  and  to  the  wall  remained 
with  the  proprietor  of  the  erected  teuement. 
I  do  not  see  how  this  can  ha  disputed.  From 
this  it  seems  to  me  a  corollary,  that  when 
the  adjoining  fen  w&s  built  oo,  and  the  right 
in  the  wall  became  pro  indiviio,  the  party 
who  till  then  had  the  sole  aud  undoubted 
right  was  the  party  entitled  to  receive  the 
payment  which  the  other  party  was  bound 
to  make.  But  it  is  urged  that  the  claim  of 
the  builder  of  the  mutual  gable  having  been 
satisfied  by  the  payment  to  him  by  the  ad- 
joining fenar,  he  had  do  right  in  him  which 
he  could  convey  to  the  party  to  whom  he 
■ubsequently  sold  the  house.  In  my  mind 
the  conclasiro  answer  is,  that  the  right  to 
payment  of  half  the  expense  of  the  mutual 
gable  was  inherent  in  the  right  to  the  gable 
itself,  and  emerged  whenever  the  adjoining 
feu  was  built  on,  and  the  wall  became  pro 
indiviio  property." 

Oalenes ;  a  kind  of  amends,  assythment,  or 
satisfaction  for  slaughter.     Skene,  h.  t. 

Game.  Under  this  title  are  comprehended 
wild  beasts  and  fowls,  which  are  the  object  of 
the  chase  or  of  hunting.  Rabbits,  however,  are 
not  game  ;  and  a  tenant  may  kill  Ihem  for 
the  protection  of  his  crop ;  Xoacreiffv.  AttmI, 
Feb.  13,  1828,  6  S.  530.  The  property  of 
game  is  acquired  by  occupation  alone;  for 
while  it  is  free,  and  in  a  state  of  nature,  it 
can  belong  t«  none.  But  game  originally 
wild  may  be  deprived  of  their  natural  liberty, 
and  thus  become  the  proper^  of  the  person 
who  has  brought  them  under  nia  power.  The 
right  of  hunting  or  of  killing  game  is  regu- 
lated by  various  laws  (see  Game  Lava); 
but,  independently  of  those  laws,  the  property 
of  game  belongs  to  the  person  who  snail  first 
kill  or  apprehend  it;  and  those  laws,  even 
although  enforced  by  penalties,  do  not  deprive 
the  person  of  the  property  of  the  game,  unless 
where  such  deprivation  is  part  of  the  penalty 
annexed  to  the  offence.  ETik.  B.  ii.  tit  1,  § 
10,  aud  B.  ii.  tit.  6,  5  6 ;  and  Taift  Justice  of 
Peace,  p.  131 ;  Irvine  on  Game  Laics. 

Gamekeeper.  If  a  person  grants  deputa- 
tion  as  gamekeeper  to  a  servant  of  his  own, 
or  of  another,  and  if  for  such  servant  he  has 
already  been  charged  with  the  duty  payable 
for  servants,  L.l,  7s.  6d.  is  the  sum  exigible 
for  the  gamekeeper's  certificate  ;  but  if  the 
master  is  not  charged  with  the  servant's 
duty,  on  account  of  such  servant,  h.4,  Os. 
lOd.  is  payable.  The  certificate  becomes  void 
on  recall  of  the  deputation ;  but  it  may  be 
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transferred  by  the  master  making  a  second 
deputation ;  in  which  case  the  clerk  to  the 
commissioners  for  the  district  is  required  to 
renew  the  former  certificate  for  the  remainder 
of  the  year,  without  any  duty  or  fee,  by  in- 
dorsing OD  such  certificate  the  name  and  place 
of  abode  of  the  person  to  whom  the  new 
deputation  has  been  granted,  and  declaring 
the  same  to  be  a  renewed  certificate,  /ranc 
<ta  Game  Laws. 

Game  Lam.  The  game  laws  are  a  svBtem 
of  positive  regulations  introduced  and  con- 
firmed by  several  statut«B,  the  provisions  of 
which  ascertain  and  establish  certain  quali- 
Bcations  to  kill  game,  and  imp<»e  penaltita 
as  well  on  such  qualified  persons,  for  irregu- 
larities in  killing  game,  as  on  unqualified 
persons,  for  hunting  or  killing  game  at  all. 
In  Poiloek,  5th  June  1823,  S.  A  D.  vi.  913. 
the  Bench  recognised  it  as  the  law  of  Scot- 
land, that  the  rigbt  of  killing  game,  con- 
sidered as  a  real  right,  is  an  incident  of 
landed  property.  A  proprietor  may,  and 
generally  does,  possess  it  on  his  own  estste,or 
he  may  possess  it  oa  the  estate  of  another 
person  by  virtue  of  a  servitude,  his  own 
estate  being  the  dominant  tenement ;  but  it 
never  appears  disjoined  from  the  ownership 
of  land,  as  a  separate  tenement  constituted  by 
infeftment  or  tack.  It  is  oft«n  exercised  by 
delegation,  but  in  that  case  it  is  merely  a 
personal  privilege.  The  old  qualification 
was,  the  possession  of  a  ploughgale  of  land 
within  Scotland;  and  this  still  subsists;  so 
that,  one  who  is  not  himself  qualified,  may 
not  kill  game  beyond  the  estate  of  a  qualified 
proprietor  who  gives  him  authority.  In  ad- 
dition to  this  qualification,  any  one  intending 
to  use  means  for  taking  or  killing  game, 
must  previously  pay  a  certain  annual  tax  or 
licence  duty.  Thisduty  iBL.4,  Os.  lOd.  The 
taking  out  the  licence  does  not  supersede  the 
necessity  for  the  above  qualification ;  and  the 
possessor  of  both  is  not  entitled  to  pursue  game 
upon  other  ground  than  his  own,  or  that  of  one 
who  gives  him  authority.  The  most  recent 
statutes  upon  the  subject  of  the  game  laws, 
are  13  Geo.  III.,  c  64 ;  9  Geo.  IV.,  c.  69 ;  2 
and  3  Will.  IV.,  c.  68 ;  7  and  8  Vict,  c.  29 ; 
11  and  12  Vict.,  c.  30.  By  the  first  of  these 
it  is  enacted,  that  an  unqualified  person 
having  in  bis  possession  at  any  season,  without 
leave  of  a  qualified  individual,  any  harec, 
heathfowl,  muirfow],  partridges,  pheasant^ 
quails,  snipes,  or  ptarmigan,  ^all  forfeit  L.I 
for  a  first,  and  L.2  for  any  subsequent  offence. 
Whoever  takes,  kills,  uses,  or  has  in  his  poa- 
session,  game-birds  during  close  time,  forfaiti 
L.5  for  each  bird;  but  pheasants  taken  in 
lawful  time,  and  kept  afterwards  in  a  mew 
or  breeding-place,  are  excepted.  For  moir- 
fowl  or  ptarmigan,  the  dose  time  is  &om 
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10th  Deoember  to  12th  Augugt ;  for  beatU- 
fowl,  rrom  10th  December  to  20th  August ; 
for  partridges,  fram  lat  February  to  Ist  Sep- 
tember; for  pheasaute,  froni  1st  Febniary  to 
Ist  October.  The  buying  and  selliog  of 
game  is  noir  lawful,  to  the  extent,  Ibat  a 
qnali&ed  person  may  buy  aud  sell,  and  au 
unqualified  may  buy  from,  and  sell  to  a  quali- 
fied penon.  A  tenant  cannot  hinder  his 
landlord,  or  those  having  bia  leave,  from 
shooting  or  hunting  over  his  farm,  at  least  if 
they  do  not  go  through  standing  com,  or 
whore  injury  may  be  anticipated;  but  be  has 
a  claim  against  such  persons  for  actual 
damage  done.  Foxes  may  be  pursued  as 
Tormin,  even  upon  the  grounds  of  others. 
See  Foxes.  By  1707,  c.  13,  which  appears 
to  be  still  unrepealed,  although  new  regula- 
tions ha?e  been  enacted,  poachers  forfeit,  for 
each  offence,  L.20  Scots,  besides  their  dogs, 
guns,  and  nets,  to  the  apprehenders ;  but 
these  cannot  be  seized  hreei  mantt .-  they  must 
be  awarded  by  a  judge.  Trespasses  by  per- 
■ons  unlawfully  pursuing  game  by  day,  are 
the  subject  of  2  and  3  WUl.  IV.,  c.  68.  By 
day  is  meant  the  period  from  the  beginning 
of  the  last  hour  before  sunrise  to  the  end  of 
the  first  hour  after  sunset.  The  trespasser 
is  liable  in  a  penalty  of  not  more  than 
Ii.2  and  expenses.  There  is  no  distinction 
made  between  inclosed  and  un inclosed  ground. 
Blackening  the  face  for  the  purpoee  of  poach- 
ing, or  being  one  of  a  company  of  five,  so 
engaged,  sulfjects  the  offender  to  a  penalty  of 
not  above  L.5  and  expenses.  The  trespasser 
may  be  required  to  quit  the  lands,  and  to  tell 
his  Christian  name,  surname,  and  place  of 
abode,  by  the  person  entitled  to  kill  game  on 
the  land,  or  the  occupier  of  the  land,  or  a 
gamekeeper  or  servant  of  either,  or  any  autho- 
rized person,  under  a  penalty  of  L.5  and  ex- 
penses. Any  of  the  above  parties  may,  on  the 
oSender's  refusal  to  quit  tho  land,  or  tell  his 
name  .apprehend  and  carry  him  before  a  justice 
of  peace.  An  offender  may  be  tried  summarily 
before  a  single  justice ;  and  the  owner  or  oc- 
cupier of  the  kuids,  or  the  procurator-fiscal, 
may  prosecute.  These  rules  do  not  apply  to 
any  person  pursuing  with  hounds  any  deer, 
hare,  or  fox  started  on  other  land  where  he 
was  entitled  to  bunt  or  course.  If  the  tres- 
passer have  game  in  his  possession  upon  any 
land,  any  of  the  above  authorised  persons 
may  demand  the  game  from  the  trespasser, 
and  on  his  not  immediately  delivering  it  up, 
nay  seize  it  for  the  use  of  the  person  en- 
titled to  the  game  there.  The  trespasser 
committing  an  assault  on  any  one  acting  in 
feompliance  with  this  statute,  subjects  himself 
to  an  additional  penalty  of  not  more  than 
L.5,  on  conviction  before  two  justices.  The 
Mutiny  Acts  contain  a  penalty  of  L.6  on  each 
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officer,  and  20s.  to  be  paid  by  the  commanding 
officer  for  each  soldier,  who,  without  leave  of 
the  lord  of  the  manor,  shall  take  or  destroy 
any  hare,  coney,  pheasant,  partridge,  or 
pigeon,  or  any  other  sort  of  fowl,  poultry, 
or  fish,  or  game  within  the  kingdom  of  Great 
Britaiu.  These  fines  may  be  recovered  for 
the  use  of  the  poor  of  the  parish,  by  com- 
plaint before  the  justices  of  the  peace;  and 
Che  officer  who  sball  not  pay  the  fines  found 
due,  within  two  days  from  the  time  a  demand 
is  made  by  the  constable,  shall  lose  his  com- 
mission. The  acts  9  Geo.  IV.,  c  69,  and  7  and 
8  Vict.,  c.29,relate  to  the  prevention  of  persons 
going  armed  by  night  for  the  destruction  of 
game.  For  the  punishment  of  treRpasses  com- 
mitted during  the  night,  see  Night-Poaehing, 
The  prosecutor  as  well  as  the  defender  may 
appeal  to  the  Conrt  of  Justiciary,  under  the 
Act  13  Geo.  III.,  c.  54 ;  Graji  v.  Bonnar,  Jan. 
23,lS16,\9F.C.App.i. 

Tbe  act  11  and  12  Vict.,  e.  30,  enables  all 
per8on»  having  at  present  a  right  to  kill 
hares  in  Scotland,  to  do  so  by  themselves,  or 
by  persons  having  written  authority  from 
them,  without  taking  out  a  game  certificate. 
Deer  were  considered  inter  regalia,  and  could 
be  hunted  only  by  the  king,  or  those  having 
a  grant  of  forestry;  and  deer-atalkers,  who 
were  at  oue  time  punishable  with  death  and 
tbe  confiscation  of  moveables,  are,  by  1587, 
0.  59,  ratified  by  1597,  c.  270,  deckred  to 
incur  the  punishment  of  theft.  On  tbe  sub- 
ject of  this  article  generally,  see  Irvine  on  the 
Game  Laws;  6  and  7  WiU,  IV.,  c.  66,  §  8 ; 
Craig,  B.  ii.  dieg.  8,  5  13;  Stair,  B.  ii.  tit.  3, 
§  68  and  76  ;-  Erck.  B.  ii.  tit.  6,  \  6,  and  mtet 
U  Ivors ;  BarJc  i.  593 ;  ii.  571 ;  BdPs  Priae. 
§948  ;  lUutt.  ib.;  Bdl  on  Leases,  i.  434;  ii. 
395 ;  Himter'i  Landlord  and  Tenant,  i.  324 ; 
ii.  185,  206,  319,  370;  Bukh.  Just,  of  Peace, 
ii.  546;  Taifs  Just,  of  Peace,  h.  t.;  Blair's 
Just  of  Peace,  h.  t. ;  Tomliiis'  Diet.  ft.  (. ;  Wat- 
son's Stat.  Law,  h.  t.;  Kdiy  {Court  of  Juati- 
ctary),  June  27,1780;  Xarquis  of  Ticeeddale, 
March  3,  1778,  M.  4992  ;  Lord  Breadalbam, 
June  16,  1790,  M.  4999;  KoMldson,  Nov. 
1804,  Jf.  15,270 ;  Colquhoun,  Aug.  6,  1785, 
Jf.  4997  ;  Broum's  Symp.  h.  t. ;  Sham's  Digest, 
L  t.  and  p.  282 ;  5.  *  D.  li.  147.  See 
Jfuiriuni. 

Gaming  and  Bering.  By  1621,  c.  14, 
playing  in  taverns  is  prohibited  under  a  pecu- 
niary penalty  for  tbe  first  offence,  and  a  loss 
of  licence  for  the  second.  Playing  in  private 
houses  is  also  forbidden  if  the  master  do  not 
play ;  and  if  any  one,  in  the  course  of  twenty- 
four  hours,  win  more  than  100  merks,  the 
surplus  goes  to  the  poor  of  the  parish,  a  pro- 
vision which,  in  1775,  was  held  net  to  be  in 
desuetude.  By  9  Anne,  c.  14,  all  notes, 
bonds,  and  other  securities  for  tbe  payment  of 


406 


GAM 


a  gamiog  debt  (includiDg  money  lent  at  the 
lime  to  pUy  witbal),  were  void.  And  mort- 
gages of  land  made  npoD  the  same  considera- 
tion, rererted  to  the  heir  of  the  mortgager. 
This  nullity  was,  by  the  English  law,  con- 
sidered a  vitium  rade,  and  was  effectual,  not 
only  against  the  winner,  but  even  against  a 
bona  fide  oaerous  indorsee  or  assignee;  and 
in  Soitland,  after  some  flnctuation,  the  same 
rule  was  adopted.  But  an  indorser  discount- 
ing the  bill  and  obtaining  money  for  it,  could 
not  plead  snch  a  defence.  In  England,  an 
injunction  might  be  obtained  in  Chancery  to 
prevent  bills  for  gaming  debts  being  indorsed 
to  third j)artica.  Now,  however,  by  5  and  6 
Will.  I  v.,  c.  41,  all  statutes  which  declare 
bills,  notes,  and  other  securities  made,  drawn, 
given,  or  executed  for  gaming  or  usurious 
debts,  null  and  void,  are  so  far  repealed,  and 
it  is  provided  that  such  documents  shall  he 
deemed  and  taken  to  have  been  made,  drawn, 
tit,,  for  an  illegal  consideration.  The  previous 
statutes  are  to  be  read  as  if  tbey  had  so  pro- 
vided; and  if  any  person  who  has  made, 
drawn,  or  given  such  a  note,  hill,  or  other 
document,  shall  pay  the  contents,  or  anv  part 
thereof,  to  an  indorsee,  holder,  or  assignee, 
such  money  is  to  be  deemed  to  have  been 
paid  to  the  person  to  whom  the  document 
was  originally  granted,  and  is  to  be  deemed 
and  taken  to  be  a  debt  due  by  such  last- 
named  person  t«  the  person  who  shall  bare 
so  paid  the  money,  and  is  to  be  recoverable 
by  action  at  law.  The  elTect  of  this  statute 
is  to  render  such  documents  effectual  to  a  bona 
fide  onerous  indorsee  or  holder.  -See  the  case 
of  Don  V,  Richardion,  June  16, 1858,  20  D. 
1138,  ando  pinion  of  English  counsel  there- 
in. 

By  9  Anne,  c.  14,  any  one  who  has  tost 
L.IO  at  a  sitting  may,  within  three  months, 
sue  for  it  and  costs  from  the  winner.  The 
punishment  of  cheating  at  cards  is  forfeiture 
of  five  times  the  value  of  what  was  won,  to 
any  who  shall  sue  for  it;  infamy,  and  the 
'  corporal  punishment  inflicted  on  wilful  per- 
jury. It  has  lieen  matter  of  question,  whether 
or  not  this,  ami  several  other  English  statutes 
regarding  gaming,  extend  to  Scotland.  In 
Englaud,  bets  or  wagers  were  once,  hy  com- 
mon law,  legal  contracts ;  and  they  may  still 
be  recovered  in  a  court  of  justice,  unless 
made  on  unlawful  games.  But  all  wagers 
having  a  dangrrous  or  immoral  tendency,  as 
wagers  between  two  electors,  on  the  result  of 
an  election,  or  wagers  on  the  duration  of  a 
man's  life,  are  pacta  iliicita.  In  Scotland, 
bets  are  considered  sponsienet  ludicra ;  and 
no  action  can  be  maintained  for  the  recovery 
of  sumswon  in  that  way;  but  injuries  result- 
ing from  such  transactions  may  be  the  foun- 
dation of  an  action  of  damages.     A  person 
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Buspected,  on  good  grounds,  of  gaining  his 
livelihood  by  gaming,  may  be  apprehended 
and  brought  before  any  two  justices  of  the 
peace,  when,  unless  he  can  show  that  gam- 
bling is  not  the  principal  means  of  his  sub- 
sistence, he  may  be  ordained  to  find  secnrity 
for  his  good  behaviour  for  twelve  months, 
and  his  bond  of  caution  will  be  forfeited  if  he 
is  found,  during  the  twelve  months,  te  have 
played  for  more  than  L.l  at  a  sitting.  The 
General  Police  Act,  13  and  14  Vict.,  c.  33, 
§  209,  provides,  with  respect  to  the  punish- 
ment of  cbain-droppers  and  swindlers,  that  oil 
peraons  of  that  or  any  similar  discription, 
"  who  shall  be  found  in  possession  of  imple- 
ments or  articles  for  practising  games  of 
hazard,  or  who  shall  exhibit  such  implements 
or  articles,  in  order  to  induce  or  entice,  or 
who  shall  induce  or  entice  any  person  to  play 
at  any  game  of  hazard,  or  who,  by  fraudulent 
act  and  device,  shall  cozen  and  cheat,  or 
attempt  to  cozen  and  cheat,  any  person," 
may  be  convicted  before  the  sheriff  or  magis- 
trate, and  punished  with  imprisonment  not 
exceeding  thirty  days ;  and  also  shall,  at  the 
same  time,  be  sentenced  to  restore  the  money 
or  property  obtained,  and  failing  restoration, 
to  furUier  imprisonment  not  exceeding  thirty 
days.  9  Anne,  c.  14 ;  18  Geo.  II.,  c  34 ;  58 
Oeo.  in.,  c.  70;  3  Geo.  IV.,  c.  114;  BdPB 
Com.  i.  299,  et  seq.;  BeWn  Princ.  €  36  and 
§  329,  and  oKthorities  there  cited;  BeWt  lUust. 
ib.;  Stair,  B.  i.  tit.  10,  §  3,  and  fwfa  fcy 
Brodie ;  Taifs  Jnstict  of  Ptaee,  h.  t. ;  Blair's 
do.  h.  (.;  Bank,  i.  p.  204,  el  teq. ;  Christian's 
note  to  Blackttone,  vol.  iv.  p.  173;  Dvniop's 
Parochial  Laie,  p.  222,  et  seq. ;  Kamei'  Equity, 
354 ;  Thomson  on  Billi,  130, 141. 

See  also,  on  the  subject  of  this  article,  the 
case  of  Foalds  v.  Thomtm,  10th  June  1857, 19 
D.  603,  where  it  was  decided  that  specnlft- 
tive  transactions  in  stocks  did  not  amount  to 
gaming  or  wagering,  either  at  common  law 
or  in  the  sense  of  the  act  7  and  8  Vict.,  c. 
109,§18;  and  the  case  of  PoUoei,  6th  Feb. 
1848, 10  D.  646,  where  a  mnltiplepoinding 
was  held  competent,  at  the  instance  of  the 
stake-holder  at  a  coursing  meeting,  to  try 
which  of  two  parties,  the  one  being  the  owner 
and  the  other  the  namer  of  a  dog  which  had 
won,  was  entitled  to  the  prize.  The  act 
16  and  17  Vict.,  o.  119,  for  the  suppres- 
sion of  betting-bouses,  does  not  extend  to  Scot- 
land.   See  Pactum  iUicilum.    Lottery.    Wager. 

O&rim  Sagittanim:  a  sheaf  of  arrows, 
containing  twenty-four.     Sketif,  h.  t. 

Oarbalea  Decimo.  Garha  signifies  a  sheaf 
or  handful  of  corn ;  and  the  term  deeina 
ffarbaks  means  the  tithes  of  corn,  Tbey  werJ 
also  termed  deeima  recloria,  from  rector,  a 
parson :  br  parsonage  tithes.  These  tithei 
eitenil  Oy  the  practice  of  this  country,  to  tto 
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tithes  of  wheat,  barley,  oatS)  peaae,  &c.,  and 
are  exigible  from  all  the  lands  in  Scotland. 
In  this  respect  thej  differ  from  the  leuer  or 
vicarage  tithes,  which  are  doe  only  where 
they  hive  been  in  use  to  be  paid.  Ertk.  fi. 
ii.  tit.  10,  S  13.    See  Teindt. 

Oaroifto:  ^t^n;  from  Ijie  French,  a 
mill-servant, — a  mill-knave.     Skene,  h.  L 

Gargiatores;  in  ancieot  law  language, 
tiiose  who  marked  with  the  mark  of  their 
office  the  cloth,  bread,  or  barrels  before  they 
were  boMi  or  who  tried  and  examined  all 
weiehts  and  meaanres.    Skene,  k.  t. 

mnlkind.  In  Kent,  and  certain  other 
oonntiee  in  England,  lauds  and  tenements 
are,  by  immemorial  custom,  held  in  gavel- 
kind ;  that  is  to  say,  all  the  male  issue  inherit 
equally.  TomliM,  h.  t. ;  Bank.  voL  ii.  p.  317  ; 
Stair,  B.  iii.  tit.  4,  §  22. 

GaMtte.  Royal  proclamations,  and  the 
like,  printed  in  the  Gazette,  are  probative, 
without  production  of  the  proclamations. 
But  gaieties  are  not  evidence  of  private 
titles  or  interests,  such  as  preeeotations  or 
grants  to  individuals.  As  to  the  qneation, 
whether  publication  in  the  Gazette  is  a  suffi- 
cient notice  of  dissolution  of  partnership,  to 
fno  the  partners  from  debts  afterwards  con- 
iroctod  in  name  of  the  company,  it  has  been 
decided  that  it  is  not  alone  sufBcient  against 
SQch  as  were  formerly  ia  the  habit  of  dealing 
with  the  bouse.  With  regard  to  parties 
dealing  with  the  company  for  the  first  time, 
there  is  a  difference  between  the  English  and 
Scotch  law.  In  the  former,  it  is  doubted 
whether  notice  in  the  Gazette  is  sufficient,  in 
all  casu,  even  against  strangers.  While,  in 
the  latter,  it  is  held  that  persons  contracting 
for  the  fint  time  with  a  company  are  bound 
to  inquire  into  its  existing  condition,  and 
notice,  even  in  a  provincial  newspaper,  is 
sufficient.  But  all  reasonable  means  ought 
to  be  taken  to  publish  the  diesolution.  Beil't 
Prine.  §  333 ;  Tail  on  Evidence,  p.  50 ;  Thorn- 
ton  on  BiUi,  249.  Under  the  bankrupt  act 
and  some  other  statutes,  certain  notices  re- 
quired by  tiie  statutes  are  directed  to  be 
given  by  publication  in  the  Gazette.  See 
Sequettration.     Truttee.     See  also  Evidence. 

General  Auembly,  The  General  Assem- 
bly of  the  Church  of  Scotland  is  the  highest 
ecclesiastical  court.  For  an  account  of  its 
constitution  and  powers,  see  Chtirch  Judica- 
toriea.     Commuiioner.     Overlure. 

Qraeral  Charge.  Sea  Charge  to  enter 
Heir. 

Gtmeral  Special  Charge.    See  Charge. 

General  lOMhai^.    See  Discharge. 
'  General  DisponboB  and  Settlement  See 
DisMtHion  and  Settlement  and  TilUt  to  Land. 

Qflnenl  Jni7  Book ;  a  book  kept  by  the 
sheriff,  containing  the  names  of  all  persons 


GIF 


407 


within  the  county  liable  to  serve  as  jarora. 
On  a  notice  or  requisition  from  the  clerk  of 
the  court  where  the  trial  is  to  take  place,  the 
sheriff  makes  up  a  list  of  jurors  from  the 
general  Jury  book,  taken  in  the  order  in 
which  they  stand,  containing,  as  nearly  as 
possible,  a  third  of  special  jurors,  and  if  not, 
the  deficiency  is  supplied  from  the  Special  Jmy 
Bock.  6  Geo.  IV.,  o.  22,  §§  3,  7,  8  and  D ; 
Steele,  4.    See  SpecuU  Juiy  Book.    See  also 

General  Xettera  of  Horning.  These  were 
letters  formerly  in  use,  running  in  the  King's 
name,  directed  at  the  instance  of  the  bishop, 

and  charging  all  concerned  with  the  executry 
of  0.  deceased  person  to  confirm ;  and  in  case 
of  their  failing  to  confirm,  the  bishop  ap- 
pointed bis  own  fiscal  to  bo  executor,  who,  as 
such,  bad  right  to  the  whole  of  the  dead's 
part ;  but  this  was  put  an  end  to  by  the  act 
1690,  c.  26,  which  prohibited  those  general 
letters.  Er^.  B.  iii.  tit.  9,  §  33;  Stair, 
B.  iii.  tit.  3,  §  11,  also  B.  iv.  tit.  3,  S  25, 
and  tit.  47,  $  4 ;  Mor^t  SoUi,  p.  cccxi. ;  Bi^i 
ftwi,  ii,  169;  Boni.  vol.  iii.  pp.4, 10;  Brown'i 
Synop.  h.  t.    See  Eiemtor.     ConfirvMtion. 

General  Servioe.  This  form  of  service  is 
intended  to  vest  the  heir  with  such  heritable 
rights  belonging  to  the  ancestor  as  do  not 
require  sasine,  or  to  which  the  ancestor  bad 
merely  personal  rights  {e.  g.,  unexecuted  pro- 
caratories  of  resignation  or  precepts  of  sasine). 
Erik.  B.  iii.  tit.  8,  §  63 ;  fisifj  Print.  %  781, 
1848;  Jwrtrf.  Styles,  4th  edit  vol  i.  See 
Sermcta.    Entry. 

General  Terdiot;  an  annonneement  of  the 
general  result  at  which  the  jary  have  arrived, 
expressed  by  the  word  "guilty,"  or  "not 
guilty,"  or  "not  proven,"  without  disclosure  of 
the  grounds  of  their  conclusion.  A  general 
verdict  is  final  as  to  the  prisoner's  guilt  or 
r„„™.an„=       Ifume,  ii.  439;    Aliioj^s  Prae. 


644;  Steele,  211.  In  civil  causes,  where  the 
verdict  is  in  general  terms  for  the  pursuer  or 
for  the  defender,  it  has  been  termed  a  general 
verdict,  in  contradistinction  to  a  ipecuU  ver- 
dict, where  special  facta  are  found  by  the 
jury,  leaving  their  legal  effect  for  the  future 
determination  of  the  Court.  See  Verdict. 
Special  Verdict. 

German.  Those  born  or  descended  of  the 
same  father  or  motlier,  are  said  to  be  con- 
neeted  in  full  blood,  or  german.  Bell's  Brine. 
5  1651 ;  HiMit.  ib.    SMctsiion.    Balf-Blood. 

GeitiO pro Harede.   SeuSe&aviouriisifeir. 

Gift;  is  synonymous  with  donation;  see 
Donation;  but  the  term,  in  Scotch  law,  is 
sometimoa  applied  in  particular  to  royal 
gifts— «.^.,  gifts  of  non-entry,  escheat,  bas- 
tardy, forfeiture,  vUimus  hares,  all  of  which 
are  royal  grants  proceeding  on  signatures, 
sod  passing  the  Privy  Seal,  Quarter  Seal,  or 
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Great  Seal,  according  u  thej  convey  righta 
of  greater  or  lest  consequence.  Thus,  all 
gifts  of  casnaltiea  of  superiority  pass  under 
the  Privy  Seal ;  gifts  of  bastardy,  of  forfei- 
ture, or  of  ullimus  hxrei,  pass  the  Quarter 
Seal,  where  the  lands  hold  of  a  subject  supe- 
rior ;  but  where  thoy  hold  of  the  Crown,  the 
gift  passes  the  Gtreat  Seal.  According  to  the 
present  practice,  the  first  step  taken  by  a 
party  solicitiog  such  a  gift  is  to  present  an 
application  to  the  Lords  of  the  Treasury, 
stating  the  circumstances  under  which  he 
applies.  A  remit  is  then  made  by  the  Lords 
of  the  Treasury  to  the  Officers  of  Exchequer 
in  Scotland ;  and  the  applicant  must  give 
notice  of  his  application  in  certain  news- 
papers appointed  by  those  officers.  At  the 
end  of  a  twelvemonth  the  application  is  taken 
into  coDsideration,  and  a  gift  made  or  refused 
according  to  the  report  of  the  Exchequer  of- 
ficers. If  the  gift  be  made,  it  is  chargeable 
with  a  stamp-duty  of  L.30  (55  Geo.  III., 
c.  184,  schedule,  voce  Grant);  in  addition  to 
which,  there  are  certain  fees  exigible  by  the 
oUicerB  of  Exchequer.  Broum't  Synop.  h.  t. 
SeaPonatart/.   Escheat.   Exchegner.    Batlariy. 

Qilda;  a  society  and  company  of  mer- 
chants. In  the  old  British  laws,  "gilder 
signifies  the  order  of  society  of  religions  men, 
or  of  craftsmen."     Stem,  n.  t. 

Girth  and  Sanctuary;  was  an  asylum 
given  to  murderers,  where  the  mnrder  was 
committed  without  any  previous  design,  and 
in  ehaud  nelie,  or  heat  of  passion.  At  the 
Reformation,  the  privilege  of  sanctuary  in 
criminal  mattett  was  abolished,  and  the  pro- 
tection of  girth  andsanctuary  could,  of  course, 
he  no  longer  claimed.  ^um«,  i.  235 ;  Ersk. 
B.  iv.  tit.  4,  5  40 ;  Bank.  vol.  iii.  p.  14, 1 ; 
Kois's  Leet,  i.  331.     See  also  Chaud  MelU. 

Qirtholl ;  girth,  sanctuary,  asylum.  Skene, 
h.t. 

Gleaning.  It  is  said  that,  by  the  law  of 
England,  the  poor  may  enter  and  glean  upon 
another's  ground  aftor  harvest ;  hut  in  Scot- 
land,  it  has  been  established  by  repeated  de> 
cisiona,  that  the  poor  possess  no  such  right, 
at  least  while  the  sheaves  remain  on  the 
ground,  and  that  the  farmer  may  exclude 
them.  Hutch.  Jwt.  of  Peace,  n.  AT ;  Dvntop't 
Paritk  Law,  223. 

Oleba ;  a  glebe  given  and  granted  to  kirk- 
men,  ministers  of  the  Evangel.    Skene,  h.  t. 

Oiebe ;  the  portion  of  Innd  to  which,  gene> 
rally  speaking,  every  parish  minister  in  Scot- 
land is  entitled,  in  addition  to  his  stipend. 
From  this  rule  are  excepted  the  ministers  in 
royal  burghs  proper,  who  cannot  claim  a 
glebe,  unless  there  be  a  landward  district 
annexed  ;  and,  even  in  that  case,  where  there 
are  two  ministers,  it  is  only  the  first  who  has 
-the  claim.     In  the  case  of  di^unction  of  a 
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parish  also,  the  decree  sometimes  provide* 
that  the  minister  of  the  portion  disjoined  and 
erected  into  a  new  parish,  diall  not  be  en- 
titled to  a  manse  or  glebe.  By  5  Goo.  IV., 
c.  72,  provision  is  made  for  payment  oot  of 
the  public  revenue  of  an  allowance  or  addi- 
tional stipend,  in  lieu  of  manse  and  glebe,  to 
such  ministers,  whose  stipends  do  not  exceed 
L.200,  as  may  not  be  entitled  thereto.  Where 
there  are  arable  lands,  the  glebe  mnst  consist 
of  four  acres;  where  there  is  no  arable  land, 
the  minister  is  entitled  to  sixteen  somm  of 
grass  next  adjacent  to  the  church, — a  soum 
of  land  being  as  much  as  will  pasture  ten 
sheep  or  one  cow.  But  this  matter  may  btt 
affected  by  local  custom.  It  was  formerly 
the  rule,  that  the  glebe  should  be  designed 
out  of  church-lands ;  but  the  act  1644,  c.  31, 
authorized  the  designation  of  temporal  lands, 
where  there  were  no  chureh-lands ;  and  by 
1649,  c.  45,  it  was  enacted,  that  where  glebes 
were  inconveniently  distant  from  the  manses, 
they  might  be  changed,  and  new  glebes  de- 
signed within  a  quarter  of  a  mite  of  the 
manse,  **  villages  and  incorporate  aikers " 
being  the  only  lands  excepted.  These  acta 
having  been  passed  during  the  Usurpation, 
were  aftervatds  rescinded  ;  but  the  act  16G3, 
c.  21,  though  it  does  not  specially  renew  their 
provisions,  has  been  held  in  a  general  way  to 
revive  them  ;  aud  it  has  always  been  assumed, 
that  where  there  are  no  chureh-lands,  tem- 
poral lands  should  be  designed.  The  ques- 
tion, however,  whether  temporal  lands  can 
be  designed  even  in  a  parish  where  there  are 
church-lands,  is  not  settled  by  any  recent  de- 
cision ;  but  Sir  John  Connell  {Parisha,  370) 
states,  that,  in  the  designation  of  arable 
glebes,  the  distinction  between  temporal  and 
church-lands  has  of  late  been  wholly  disre- 
garded. See  Kitigebams,  uf  injra,  and  also 
10th  June  1794,  BelPt  Cotes,  and  Mor.  5140  ; 
Laidlaw,  2d  Dec.  1800,  ifor.  App.  voce  Okie, 
No.  III.  The  reviving  statute,  1663,  con- 
tinues to  exempt "  incorporate  acres  in  village 
or  town,  where  the  heritor  hath  houses  and 
gardens,  he  always  giving  other  lands  nearest 
the  kirk."  It  has  been  held  that  lands  are 
liable  to  be  designed  for  a  glebe  as  chureh- 
lands,  although  the  superiority  of  them  only 
had  belonged  to  the  chureh  for  a  long  period 
before  the  Reformation  ;  and  when,  at  the 
time  of  designing  a  glebe,  there  are  lands  in 
a  parish  held  of  the  Crown  in  right  of  a 
priory,  others  held  by  the  Crown  in  right  of 
a  bishop,  and  others  held  by  a  university  in 
right  of  a  priory,  the  first  are  primarily 
liable,  the  bishop's  lands  in  the  second  place. 
and  the  others  only  ultimo  loco,  whatever  may 
have  been  the  description  of  the  landa  at  tli« 
Reformation,  or  at  the  date  of  the  act  159S; 
Minuter  of  Kingshamt,  11th  June  1799,  Mtr. 


App.  voce  OMt,  No.  11.  la  this  qoestioD, 
temple  lands — 1.&,  Unda  which  formerly  be- 
longed to  the  kDightfr-lemplars— are  not  held 
to  be  church  Unds ;  Bank.  B.  ii.  tit.  8,  §  22. 
The  glebe  must  be  taken  as  near  the  manse, 
and  u  commodious  for  the  minister  as  pos- 
uble, — a  provision  intended  for  the  benefit 
of  the  heritors  as  well  as  of  the  minbter,  so 
that  the  latter  is  not  entitled  to  pick  and 
choose  remote  lands  merely  on  account  of  the 
Boperioritf  of  the  soil.  Where  there  is  no 
manse,  vicinity  to  the  church  is  taken  as  the 
criterion.  Where  a  glebe  has  once  been  de- 
signed, and  possessed  as  such,  a  new  designa- 
tion will  not  be  allowed  on  the  ground  of 
inconvenience  of  situation,  iuferior  quality  of 
soilf  or  deficiency  in  extent.  In  this  last 
case,  however,  as  much  may  be  designed  as 
will  make  up  the  deficiency.  By  the  rescinded 
Btatote,  1644,  c  31,  it  was  provided,  that 
where  a  glebe  has  become  unprofitable  by 
inandation  or  other  extraordinary  accident, 
a  new  one  might  be  designed.  This  provi- 
sion has  not  been  specially  revived,  but  it  is 
believed  that  such  a  course  nould  be  adopted 
were  the  destruction  complete.  The  heritor 
whose  lands  are  designed  as  a  glebe,  has  re- 
eonrse  against  the  other  heritors  of  the  parish. 
But  his  claim  does  not  form  a  debitum  fundi; 
it  lies  against  the  heritors  for  the  time  only, 
and  their  heirs.  'The  presbytery  possess  the 
power  of  designing  a  glebe,  and  giving  war- 
rant for  letters  charging  the  heritor  from 
wheae  property  the  glebe  is  designed,  to  carry 
the  designation  of  the  presbytery  into  execu- 
tion. After  designation  by  the  presbytery, 
if  the  possessors  of  the  Uiids,  designed  for 
manse  or  glebe,  do  not  yield  possession  to 
the  minister,  he  may,  on  producing  the  de- 
signation at  the  Bill-Chamber,  obtain  war- 
rant for  letters  of  homing  to  charge  the 
possessors  to  remove ;  and  disobedience  to 
this  charge  may  be  followed  by  caption ; 
1572,  c  48;  Bml.  B.  ii.  tit.  8,5  120.  By 
1572,  c.  48,  it  is  enacted,  that  a  glebe-can- 
not  be  alienated  by  the  incambent.  But  as 
the  act  limits  the  prohibition  to  such  aliena- 
tions as  may  be  detrimental  to  the  incumbent's 
saccessor,  it  has  been  doubted  whether  the 
incumbent  might  not  feu.  Cases  have  oc- 
curred, however,  in  which  the  Court  have 
refused  to  sanction  feus,  even  where  the  feu- 
dnty  offered  was  quadruple  of  the  rent  in 
tillage.  Upon  the  transportation  of  a  church 
to  a  new  site,  the  Court  have  authorised  a 
sale  or  excambion  of  the  glebe.  Excambions 
of  glebes  must  be  sanctioned  by  the  presby- 
tery. The  minerals  of  a  glebe  are  worked 
at  sight  of  the  heritors  and  presbytery,  and 
tfas  proeeads  are  placed  under  their  manage- 
Bmt  for  behoof  of  the  incambent  for  the 
tint.    Trees  growing  on  the  glebe  have  been 
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thought  to  belong  to  the  minister ;  fferitert 
of  Keith  and  tiumbU,  Feb.  16,  1791.  See, 
on  the  subject  of  this  article,  Ertk.  B.  ii.  tit. 
10,  5  59.  H  teq.;  Stair,  B.  ii.  tit.  3,  §  4  and  § 
40 ;  tit.  8,  §  7  ;  Jtfore'i  Notes,  pp.  clxiii.  and 
cxcii. ;  Bank.  vol.  ii.  pp.  46,  ll!f,  et  seq. ;  pp. 
78,  217,  et  seq. ;  Bell's  Prittc.  g  1172,  et  seq.  ; 
lUiisl.  ib. ;  Hill's  Oiurch  Prac.  141 ;  C<mne(i 
on  Parishes,  337  ;  Brovm's  Synop.  ft.  (. ;  also, 
pp.  1526,  1544,  2U78,  2339  ;  Hutch.  Justice 
of  Peace,  vol.  ii,  p.  410,  et  seq.,  2d  edit. ; 
Shaw't  Digest,  p.  122,  §53;  Dunlop's  Paro- 
chial Laio,  pp.  75,  231  ;  Hunter's  Landlord 
and  Tenant,  i.  116,  et  seq. ;  Connell  on  Pa- 
rishes,  p.  166,  et  eeq. ;  Jurid.  Styles,  2d  edit, 
vol.  iii.  pp.  611, 698,  933;  WaUon's  Stat.  Law, 
h.  t. ;  Anderson,  Dow's  App.  Cases,  ii.  433  ; 
Karnes'  Equity,  112  ;  S.  tt  i*.  siii.  787,  978. 
See  Dilapidationof  Benefiees.   Gratt  of  Minister. 

Ood,  Offence  Agauut  Although  every 
crime  is  an  offence  against  God,  the  offence 
to  which  this  expression  is  specially  applied 
in  criminal  law,  is  that  of  blasphemy.  This 
crime  is  described  in  the  act  1661,  c  21, 
which  distinguishes  between  railing  at  and 
cursing  God,  and  denying  God,  or  any  of  the 
persons  of  the  blessed  Trinity.  The  former 
of  those  offences,  or  that  of  railing  at  and 
cursing  God,  is  declared  punishable  with 
death.  The  latter,  or  the  denying  of  God, 
is  punishable  with  death,  only  where  the  cri- 
minal obstinately  continues  therein ;  and  his 
obstinacy  is,  by  the  act  1695,  c.  11,  explained 
to  be  his  being  for  the  third  time  convicted 
of  this  crime.  Ersk.  B.  iv.  tit.  4,  §  16;  //ujm, 
i.  559.     See  Blasphemy.     Cursing, 

Gold  Hinea.  By  an  unprinted  act  (1592), 
gold  mines  may  be  demanded  in  feu  from  the 
Crown,  by  the  proprietor  of  the  ground  in 
which  the  mines  are, on paymentof  one-tenth 
part  of  the  produce,  not  deducting  charges. 
And  should  mines  be  found  and  not  wrought, 
by  the  proprietor  of  the  ground,  the  Sovereign 
is  then  at  liberty  to  work  them  or  set  them 
in  feu  to  others.  Ersk.  B.  ii.  tit.  6,  §  16 ; 
Stair,  B.  ii.  tit.  3,  §  60,  Bank.  vol.  i.  pp.  673, 
109  ;  BeWs  Princ.  §  1669. 

Gold  Plate.    See  Silver  PlaU. 

Good  Friday  ;  the  Friday  in  holy  or  pas- 
sion week,  observed  by  the  Christian  Church 
(with  certain  exceptions,  including  Presbyte- 
rians) as  a  fast.  On  that  day  an  election  can- 
not proceed,  nor  a  poll  be  held,  nor  a  return 
be  declared,  in  England,  Scotland,  or  Ireland. 
Chambers'  Eleetioa  Law,  A.  t. ;  Rogers'  Law  ^ 
El.,  262. 

Goods  ia  Communion;  are  the  moveable 
subjects  belonging  in  common  to  husband  and 
wife.  They  comprehend  all  the  moveable 
property  belonging  to  either  of  the  parties, 
except  such  effects  as  have  been  given  to  the 
wife,  expressly  excluding  the  jus  mariti,  and 
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tUe  wife's  parapbeniKlis,  u  to  vhich  there 
is  an  implied  eicluaion  of  the  jut  mariU.  A 
personal  bond,  bearing  interest,  does  not  fall 
under  this  description  of  goods;  1661,0.32. 
The  husband,  during  the  subsistence  of  the 
marriage,  has  the  uncontrolled  adminstra- 
lion  of  tiie  goods  in  conimuuion.  Formerly 
if  the  marriage  was  dissolved  within  year 
and  day  without  a  living  child,  the  common 
stock  retnmed  to  the  husband  and  wife,  or 
their  representatires,  in  the  proportions  in 
which  it  was  contributed.  This  is  now  altered 
by  the  Act  18  and  19  Vict.,  c.  23,  §  7  (1855), 
and  the  rights  of  the  ipouaes  are  the  same  as 
if  the  marriage  had  subsisted  for  year  and  day. 

On  the  dissolution  of  the  marriage  by  the 
death  of  the  wife,  the  goods  in  communion 
where  there  was  no  child,  formerly  suffered  di- 
vision into  two  equal  parts,  one  of  which  was  at 
the  wife's  disposal,  or  failing  her  disposal  of 
it,  it  went  to  her  next  of  kin,  and  the  other 
half  belonged  to  the  husband.  In  the  case 
wnero  there  were  children,  and  the  mar- 
riage was  dissolved  by  the  predecease  of  the 
wite,  one-third  part  of  the  goods  in  commu- 
nion went  to  her  children,  by  the  last  or  any 
preceding  marri^e,  as  her  nest  of  kin,  and 
the  other  two-thirds  remained  with  the  father, 
Ii^tttm  being  a  cl^m  which  does  not  arise 
until  his  death.  The  children,  if  not  under 
age,  were  entitled  to  their  mother's  share 
immediately  on  the  dissolution  of  the  mar- 
riage, but  as  to  such  of  the  children  of  the 
last  marriage  as  were  minors,  their  father,  as 
their  administrator,  had  tlie  mauagement  of 
their  proportion  of  their  mother's  share  of 
the  goods  in  communiou.  The  law,  however, 
is  now  altered  by  the  Act  18  and  19  Vict.,  c 
23,  §  6,  which  enacts  that  the  representatives 
of  a  wife  who  predeceases  her  husband,  shall 
have  DO  right  to  any  share  of  the  goods  in 
communion,  and  that  no  bequest  by  her  shall 
affect  these  goods. 

When  the  marriage  is  dissolved  by  the  pre- 
decease of  the  husband,  and  there  are  no  chil- 
dren, the  goods  in  communion  suffer  a  bipartite 
division  ;  one  division,  termed  the  jiu  rdicta;, 
going  to  the  wife;  and  the  other,  called  the 
liead'tpart,  going  to  the  legatees  or  the  exe- 
cutors of  the  husband.  When  there  are  chil- 
dren, and  the  husband  predeceases,  a  tripar- 
tite division  takes  place.  One  division  goes 
to  the  wife,  another  to  the  children,  and  the 
third  also  to  the  children  as  their  father' 
executors,  or  to  hie  legatees,  in  the  event  of  his 
leaving  a  settlement.  See  the  Act  18  and  19 
Fid.,  c.  23  (1855).  See  Leffttim.  Jus  Ee- 
Uetce.     Marriage.     Confirmation.     Executor. 

Goodwill ;  the  custom  of  auy  trade  or  busi- 
ness. It  may  be  the  subject  of  contract.  Ii 
England  the  speciSc  performance  of  an  agree- 
ment to  sell  the  goodwill  of  a  trade  has  been 
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decreed ;  but  it  has  been  doubted  whether, 
when  a  goodwill  forms  the  prineipai  part  of 
a  contract,  performance  will  be  decreed.  B^t 
Priae.  5  9J  ;  Tomtin^  Diet.  h.  t. 

Oovemment.  By  this  term  is  meant  the 
constitution  of  the  country,  aa  vested  in  the 
Sovereign  and  Parliament.  Its  great  powers 
are  the  legislative  and  tfao  execntive — the 
former  making  the  laws  which  the  people  are 
I  obey,  and  by  which  their  rights  and  pri- 
ileges  are  to  be  regulated — the  latter  en- 
forcing those  laws,  making  peace,  or  dectariDg 
war,  and  performing  the  other  great  execu- 
tive functions  of  the  state.  The  legislative 
power  of  the  British  (Government  is  plated 
in  the  Sovereign  and  the  three  estates  of  Fv- 
liament — viz.,  the  lords  spiritual,  the  lords 
temporal,  and  the  representatives  of  the  peo- 
ple in  the  Commons  House  of  Parliament 
See  Parliament.     EUciiw  Law.    R^orm  AeL 

Ooveniment  Btock.    See  Stodh 

Qraoe,  Actof.    SeeActo/Qract.   Jlnuat 

Onoe,  Days  ot  See  Days  of  Gtaet.  Bili 
of  Exchange. 

OrflJidmther.  Is  the  second  in  the  line  of 
ascendants ;  and,  where  the  father  fails,  he  is 
bound  to  support  his  indigent  grandchildren ; 
but  he  is  not  bound  to  support  his  grandchil- 
dren by  bis  daughter,  unless  the  bther  and 
paternal  grandfather  of  such  children  be  on- 
able  ;  in  which  case  the  burden  will  fall  on 
the  maternal  grandfather.  Ertt.  B.  t.  tit.  6, 
§  56  ;  Mor^s  Notes  to  Stair,  p.  xzix.  See  sIm 
Ascendants.     Executori.  Aliment.    Swxetm*. 

Grandohildien ;  have  a  claim  for  aliment 
while  they  are  unable  to  maintain  themselve), 
and  where  their  father  is  unable  to  aliment 
them,  against  their  paternal  grandfather; 
and,  where  he  also  is  unable,  against  their 
maternal  grandfather,  in  the  manner  ex- 
plained in  the  preceding  article.     Erit.  iUd. 

Orand  Jury;  in  Kngland,  the  jury  el 
twenty-four  good  and  lawful  men,  which  Sadi 
bills  of  indictment  before  justices  of  pes», 
and  gaol -deli  very,  or  of  Oyer  and  Termor, 
Sic.  Their  duty  is  only  to  hear  witneeseifer 
the  Crown ;  and  to  find  a  bill  on  probsUe 
evidence ;  Tomlins'  Diet.  h.  t.  There  is  no 
such  institution  in  Scotland,  the  duties  of  the 
grand  jury  being  there  discharged  by  tlie 
Lord  Advocat«,  except  in  cases  of  treuen, 
when,  the  English  and  Scotch  treason  Isn 
being  the  same,  a  true  bill  must  be  fwind 
precisely  as  in  the  Knglish  practice.  See 
Oyer  and  Terminer.  Treaion,  Advocate,  Leri, 
driminal  Prosecution.  Ignoramvt.  i  S^. 
Com.  422. 

Grant.  Technically  speaking,  the  tens 
ifrant  is  not  applied  to  a  deed  by  which  «ther 
lands  or  moveables  are  conveyed.  Our  deedi 
of  conveyance  are  charters,  by  which  Unit 
are  originftlly  conveyed— or  charters  bj  pre- 
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gnes,  by  which  the  Boperior  contiDues  the  i 
right  to  the  heira  or  creiut^rB  of  the  vassal,  or  | 
the  purchasers  from  him— or  diBpositions,  hy 
which  the  Taaaal  himself  tranafers  his  pro- 
perty to  those  to  whom  he  has  oce&aion  to  con- 
Tey  it.  The  term  dispositioti  U  uaed  even  ia 
the  conveyance  of  tnoTeahles,  whete  writing 
is  required.  But  the  t«rm  gratU,  though  not 
employed  to  denote  the  deed  of  conveyance,  ia 
useil  in  original  rights  of  land,  and  in  gratui- 
tous conveyances,  as  a  term  of  conveyance. 
Thus,  in  granting  a  feu-right,  the  superior 
uses  the  ezpreBsions,  I  atvx,  aBA.ST,  and  dib- 
FOHB.  In  a  settlement,  the  grantor  employs 
the  same  words;  whereas,  in  a  sale,  the  ex- 
pressions are,  I  sbll,  aldmutk,  akd  dis- 
miTE,  These  are  words  of  style ;  and  the 
distinction  between  give,  grant,  and  dispone, 
and  Bell,  alienate,  and  dispone,  has  been 
tiiought  to  mark  the  difference  between  oner- 
ous and  gratuitous  deeds.  Ertk.  3,  ii.  tit.  3, 
5  22  ;  Stair,  B.  ii.  fit.  7,  §  6  ;  Bank.  vol.  ii. 
pp.  259, 39  ;  Bell's  Com.  i.  22,  etuq.,  also  Ad- 
ienda.  No.  ii.  v. ;  Jurid.  Stylet,  4th  edit.  vol. 
i.  p.  1.     &fi^  TiOet  to  Laad. 

Qrant:  in  English  law,  a  conveyance  in 
writing  of  incorporeal  things  which  cannot 
pass  by  word  only,  as  of  reversions,  advowsons 
in  gross,  tithes,  rents,  services,  common  in 
gross,  &e.  The  term  is,  in  a  wider  acceptA' 
tioD,  used  for  a  gift  of  whatever  kind.  Tom- 
Uiaf  Diet.  h.  t.    See  Deed  PoU. 

OtaH.  Grass,  whether  natural  or  indus- 
trial, is  considered  a  pertinent  of  the  soil,  and 
passes  to  purchasers.  In  questions  between 
heir  and  executor,  natural  grass  is  held  to  be 
heritable,  and  even  when  it  has  been  sown 
down  with  com,  the  executor  is  not  entitled 
to  the  crop  of  hay  produced  in  the  succeeding 
year,  but  merely  to  the  first  year's  pasturage 
after  cutting  down  the  white  crop.  But,  it 
would  appear  that,  iu  questions  as  to  a  way- 
going crop,  hay  sown  in  a  penult  year  of  the 
lease,  and  yielding  the  first  crop  in  the  year 
of  removal,  is  to  be  classed  along  with  the 
crops  of  arable  land;  £et'tA,  3d  Dec.  1825,  4 
S.  S  D.  267.  In  grass  farms,  the  landlord'i 
hypothec  extends  over  the  grass-mail,  if  thi 
fields  are  let  ont  to  pasture,  but  not  over  tfa< 
cattle  of  others  grazing  there ;  nor  over  grasi 
cut  for  sale.  The  doctrine  of  tacit  relocation 
has  no  application  to  grass  Gelds  let  from  year 
to  year,  and  the  tenant  is  not  entitled,  with- 
out a  new  bargain,  to  possess  for  a  day  af(«r 
the  stipulated  term  of  removal  has  arrived. 
B^t  Com.  ii.  pp.  29,  104;  Bell's  Princ.  ^ 
1233;  JIfuif.  §  1262 ;  Beil  <m  leases,  iib  Mt. 
vol.  i.  p.  398. 

6mi,  of  Mudsten.  By  the  act  16C3,  c. 
21,the  minister  of  a  parisli  has  right  (over 
ud  «bov«  his  glebe),  to  grass  for  a  horse  and 
two  wwt.     This  grass  should  be  taken  ont  of 
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the  nearest  church  lands ;  and,  where  there 
are  no  church-lands  in  the  parish,  it  has  been 
made  a  question  whether  the  grass  can  be  de- 
manded. But  where  the  church-lands  are 
either  at  a  distance,  or  not  grass-lands,  the 
minister  is  entitled  to  L.20  Scots  as  an  equi- 
valent ;  and  this  equivalent  is  paid  to  him  by 
the  heritor  of  the  nearest  church-lands,  who 
has  his  recourse  for  proportional  relief  against 
the  heritors  of  the  other  church-lands  in  the 
parish.  Grass  may  be  designed,  although  the 
glebe  contains  more  than  four  arable  acres 
or  sixteen  soums  of  pasture.  Erst,  B.  ii.  tit. 
10,  §  62 ;  Monfg  Notes  to  Stair,  p.  clxxiii. ; 
BeWi  PriM.  5 1172 ;  /H«*t.  ib. ;  EilTs  CAurcA 
Proc.US;  Dunlop's  Parish  Law,  pip.  109,  89. 
^  M  Glebt. 

Grasanm;  an  anticipation  ofrent  in  a  gross 
or  slump  sum,  or  a  fine  paid  in  conuderation 
of  a  lease  for  a  term  of  years.  In  questions 
with  singular  successors  there  is  no  limitation 
of  the  power  to  take  grassums,  only  the  rent 
must  not  be  therehydiminished  so  as  to  be  al- 
together elusory.  The  same  rule  applies  in 
the  case  of  lands  under  entail,  when  there  is 
no  prohibition  to  alienate,  or  against  dimi- 
nutiou  of  the  rental.  When,  however,  there 
is  a  prohibition  to  alienate,  the  general  mlo 
seems  to  be,  that  the  heir  in  possession  must 
administer  the  estate  secundum  bonum  et  as- 
qutim,  taking  no  more  of  the  annually  accru- 
ing rents  and  profits  than  he  leaves  to  de- 
scend to  his  snccesaors.  Hence,  grassums,  as 
being,  in  efiect,  anticipations  of  the  future 
rents,  to  the  prejudice  of  succeeding  heirs,  are 
held  to  be  struck  at  hy  a  prohibition  against 
alienation.  If  there  be  a  prohibition  to  alie- 
nate, but  with  an  express  power  to  grant 
leases  on  condition  of  not  diminishing  the 
rental,  the  rental  under  the  last  lease  is  im> 
plied,  and  it  has  been  thought  that  a  gras- 
sum  may  be  taken.  But  a  prohibition  to  let 
leases  below  the  just  rent  for  the  time  consti- 
tutes a  bar  to  the  taking  of  grassums.  Stair, 
B.  iv.  tit.  9,  5  20 ;  More'i  Notes,  clxxxv, ; 
Ertk.  B.  iii.  tit.  8,  §  29,  n«te  ty  /wrv; 
Belt's  Princ.  §  1228,  1752  ;  BeWi  Com.  i.  72  ; 
Bank.  vol.  ii.  p.  104 ;  Hwatet's  Landlord  and 
Tenant. 

It  may  be  doubted,  if  in  any  case  the 
heir  in  possession  is  entitled  to  take  a  gras- 
sum.  It  is  rather  thought  that  the  heir  in 
possession  is  bound  to  act  fairly  in  regard  to 
the  substitute  heir,  and  not  to  let  at  the  mini- 
mum rent  allowed  by  the  entail,  where  that 
rent  is  far  below  the  true  value  of  the  land, 
and  where  the  difference  between  the  real 
value  and  the  rent  stipulated  is  paid  in  the 
form  of  a  grassum.  The  case  of  Elpn  r. 
WeUvmd,  13th  June  1821,  2  Shaw,  App.  44, 
is  thought  tube  an  authority  for  an  opposite 
view,  but  it  may  be  questioned  whether  the 
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poiot  waa  properly  adjudicated  upon  in  that 
case  as  both  partiea  to  that  action  were  in- 
terested in  having  the  lease  Bostained.  Bell 
on  Liases,  i.  126,  141,  229,  290 ;  Rou's  Lect. 
ii.  494  ;  Queaisbtrty  Leaaes,  Biigh  App.  Cases, 
i.  447-     See  Taihie.     Dminvlioji  af  Rentai. 

Qratoitoiu  Canu,      Where    a  deed 
granted  from  favour,  or  as  a  gift  or  donation 
to  the  receiver,  it  is  said  to  be  granted  gra^ 
tnitoasly.     See  Coatideration.     Donation, 

Oratoitom  Deed,  A  gratuitous  deed 
one  which  has  been  granted  without  any 
value  being  given  for  it;  and  although  a 
pergoD  may  diGpose  of  bia  own  property  as 
ne  pleases,  yet  the  law  does  not  permit  a  per- 
son to  dispose  of  bia  property  to  the  prejudice 
of  his  creditors,  or  of  those  to  whom  he  is  un- 
der legal  obllgationa,  or,  in  certain  cases,  even 
to  the  prejudice  of  his  own  rights.  In  re- 
gard to  donations,  by  which  the  rights  of  cre- 
ditors may  be  affected,  the  statute  1621,  c. 
lA,  haa  provided,  that  all  alienatioDS  granted 
after  the  rontractiug  of  lawful  debts,  in  fa- 
vour of  conjunct  or  confident  persons,  without 
true,  juat,  and  necessary  causes,  shall  be  void 
and  null.  But  whatever  may  be  inferred  from 
the  wor'ls  of  the  statute,  practice  has  so 
explained  them,  that  a  donation,  even  to  the 
nearest  relation,  is  not  voidable  at  the  in- 
stance of  a  prior  creditor,  provided  the  gran- 
ter  was  solvent  at  the  time  of  malcing  the  do- 
nation, though  he  should  afterwards  have 
failed,  and  been  unable  to  pay  his  debts.  In 
like  manner,  where  a  gratnitoua  right  in  fa- 
vour of  a  conjunct  and  conGdent  person,  has 
been  transferred  by  him,  for  value,  to  a  third 
party,  who  is  iguorant  of  the  fraud,  it  will 
not  be  challengeable  in  the  person  of  the 
bona  Me  onerous  holder.  See  Conjunct  and 
Ctmpaent,     Collision.     Banirapt. 

Where  the  deed  is  gratuitoua,  and  consti- 
tutes an  obligation  to  t«  afterwards  imple- 
mented, if  the  granter  shall,  before  implement, 
fall  into  poverty,  he  may,  at  least  where  the 
deed  is  in  favour  of  children  or  grandchildren, 
retain  sufScient  for  his  own  subsistence.  But 
our  law  does  not  seem  in  this  particular  to 
follow  the  Roman  law,  by  extending  the  rule 
to  cases  where  the  donatiou  is  made  to  stran- 

fers.  See  Benefieium  CompetenitCE.  Donation. 
'he  warrandice  of  gratuitous  deeds  extends 
only  to  future  donations;  and  merely  war- 
rants the  right  as  it  stands  to  the  donee,  to 
be  free  of  tartber  or  greater  burdens  than 
those  with  which  it  is  charged  at  the  time  of 
making  the  donation.  ErsL  B.  ii.  tit.  3,  §  25  ^ 
BaU'i  Com.  i.  92,  314;  ii.  182,  185,  191, 
197;  BelPsPrinc.  §§  64  and  2410;  Illust.^ 
64  ;  Shaw's  Digest,  p.  314,  §  71 ;  Ross's  Led. 
ii.  494 ;  Jurid.  St^la,  4th  edit.  vol.  i.  p.  109. 
A  simple  substitution  of  an  heir  was  al- 
wajv  defeasible  by  a  gratuitous  deed;  but 
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formerly  where  a  person  held  an  estate  under 
a  deed  which  prohibited  him  from  alienating 
the  lands,  or  burdening  them  with  debt,  or 
altering  the  order  of  succession,  although 
such  deed  did  not  amount  to  a  strict  eutui 
under  the  Act  1665,  yet  bo  could  not  by  a 
gratuitous  deed  affect  the  rights  of  the  heirv 
who  were  entitled  to  reduce  such  gratuitous 
deed.  This,  however,  is  not  now  the  law,  for, 
by  the  act  11  and  12  Vict.,  c.  36,  §  43  (1848), 
no  entail  is  effectual  which  does  not  contain  the 
three  cardinal  prohibitions  gainst  altering 
the  order  of  succession,  contracting  debts  and 
sales,  duly  fenced  with  Irritant  and  resolutivo 
clauses.  By  the  same  act,  §  39,  irritant  and 
resolutive  clauses  are  implied  in  the  warrant 
to  record  the  entail  in  the  register  of  entails ; 
and,  by  the  Titles  to  Laud  Act,  §  18  (1858J, 
the  three  cardinal  prohibitions  against  alie- 
nation, contracting  debt,  and  altering  the 
order  of  eucceasiou,  are  implied  in  such  war- 
rant of  registration. 

Or&T&'Sigger.    See  Chvrch  Opxrs. 

Grave-SttHies.  The  heritors  have  the 
right  to  grant  or  refuse  permission  to  place 
tombstones  over  the  graves  in  the  parish 
church-yard,  and  to  determine  the  manner  in 
which  they  shall  be  placed,  as  upright  or  flat; 
and  it  is  thought,  that  if  necessary,  the  heri- 
tors may  cause  such  grave-stones  to  bo  re- 
moved. Dwdop's  Parochial  Lair,  p.  2.  See 
Chwch'Tards.  Burying-Place.  As  to  the  ad- 
missibility of  tombstones  in  evidence  in  ques- 
tions of  pedigree,  see  Dickson  on  Emd.  691,  2, 

Great  ATisandnm.  In  the  judicial  pro- 
cedure of  the  Court  of  Session  great  aeit- 
andum  is  avisandum  from  a  Judge  in  the 
Outer-House  to  the  Judges  in  the  Inner- 
House.    See  Avisandum. 

Great  BeaL  Upon  the  Union  of  Scotland 
and  Kngland,  a  Great  Seal  for  the  United 
Kingdom  became  necessary  for  public  acts 
and  instruments.  But  this  Great  Seal  not 
being  appropriate  for  those  private  grants 
which  had  formerly  passed  the  Great  £al  of 
Scotland,  by  Article  24  of  the  treaty  of 
Union,  a  Great  Seal,  for  the  purpose  of  seal- 
ing private  grants  in  Scotland,  was  ordered 
to  be  made,  and  declared  to  have  the  same 
effect  with  the  ancient  Great  Seal  of  Scotland. 
Ersk.  B.  ii.  tit.  5,  §  86  ;  Tomlin's  Diet.  h.  t. ; 
Stair.B.  iv.  tit.  35,511;  Jurid.  Sfyles,  ith 
edit.  vol.  i.  p.  343.     See  Seals. 

OroIUld^AIlnllaI ;  a  kind  of  estate,  ioter- 
mediate  between  that  of  the  superior  and  that 
of  the  vassal,  of  the  nature  of  a  perpetual 
annuity.  It  is  of  two  kinds ;  the  one  arising 
out  of  church  property,  as  affected  by  the 
Reformation ;  the  other  originating  iu  tho 
great  demand  in  modern  times  for  building- 
ground  in  towns.  At  the  Reformation,  the 
church  property  was  parcelled  out  in  lord- 
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ships  erected  hy  tbe  Crovn ;  and  to  reBtrain 
sjcti  erections  for  the  future,  several  Rcts  of 
aacexation  were  passed.  See  Annexation. 
In  the  begiuiiing  of  the  serentcenth  c«ntury, 
the  Lurds  of  Brection  resigned  their  supe- 
riDrttiea  to  the  Crown,  with  the  exception  of 
the  feu-duties,  which  the  Crown  had  power 
to  redeem  od  payment  of  a  certain  considera- 
tion. The  consideration  never  having  heen 
paid,  the  power  of  redemption  was  renounced, 
and  the  feu-duty  thus  perpetually  payahle  to 
the  successor  of  a  Lord  of  Erection  is  called 
a  ground-annnal.  It  has  been  usually  con- 
veyed by  resignation  and  infeftment  only. 
The  other  kind  of  ground-annual  has  origin- 
ated thoa :  Where  sab-feus  are  prohibited, 
those  who  Bpeculate  in  building^oand,  by 
taking  land  in  feu,  with  the  intention  of 
again  disposing  of  Hmall  portions  to  builders, 
stipulate  for  an  annualrent  from  the  builder, 
rather  than  a  price  payable  at  once.  This  is 
accomplished  by  the  creation  of  a  ground- 
annnal.  The  disposition  is  granted  to  be 
held  public,  in  compliance  with  the  condition 
of  the  fen-charter ;  but  the  subject  is  charged 
with  an  annual  payment  to  the  disponer,  and 
his  heirs  and  assignees ;  and  either  a  burden 
or  annuity  is  reserved,  which  is  deolared  a 
real  bnrden ;  or  a  bond  and  disposition,  in 
security  of  the  annuity,  is  granted  by  the 
purchaser,  on  which  infeftment  is  taken. 
Ersk.  B.  ii.  tit.  3,  §  52 ;  Sdi'i  Com.  i.  30, 
Addenda  III. ;  BeU's  Princ.  S  884 ;  lUuit.  ib.; 
Sois't  Lect.  ii.  326,  392  ;  Shaw's  Digat,  530 ; 
Skm€,  voce  Aim»al.     See  Annual,     Top-an- 

Wben  the  original  disponee  to  tbe  lands 
over  which  a  ground-annual  is  constituted, 
conveys  the  lands  to  another,  he  is  not  re- 
leased from  payment  of  tbe  ground-annnal, 
hut  continues  liable  to  the  creditor  in  the 
ground-annual.  Sniail  v.  MiUer,  Feb.  3, 1849, 
11  D.  495  ;  at  reverted  in  the  Howe  of  Lordt, 
17th  March,  1853,  1  Macqneen,  345. 

Gronndfl  ai^  Warrants.  In  an  action  of 
reduction,  the  grounds  of  debt  on  which  a 
decree  proceeds  may  be  called  for,  even  alter 
the  lapse  of  the  long  prescription.  The  war- 
rants of  a  decree,  whether  extant  or  not,  can- 
not be  called  for  after  twen^  years;  but 
within  that  time,  it  has  been  held  that  the 
defender  must  produce  them,  although  in 
publica  aatodia.  Among  warrants  are  included 
the  various  steps  of  process  which  remain  in 
the  clerk's  hands,  and  also  letters  of  general 
and  special  charge.  Stair,  B.  iv.  tit.  20,  ^  21 ; 
Mm-tfh.t.;  Broam'a  Synop.  h.  I.;  ShantPiPrac. 
635,  719. 

Omriii^  Corn;  is  poindable,  but  the 
poinding  is  not  completed  till  tbe  com  is  cut 
down  andmeasured.  The  landlord,  in  virtue 
of  hii  lijpothee.has  a  preference  over  creditors 
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poinding  growing  corn.  A  symbolical  deli- 
very of  growing  coin  has  been  held  good  to 
exclude  creditors.  BelVs  ComA.VJG;  Hun- 
ter's landlord  and  Tenant,  p.  615 ;  Ersk.  B. 
iii.  tit.  6,  §  22 ;  Ross's  Lect.  i.  441, 481.  See 
Grana  crescenlia. 

Ouarantee,  Hercaatile.  A  guarantee  is 
an  obligation,  formerly  in  writing,  but  which 
might  be  proved  by  parole,  with  rei  inter- 
ventiis,  by  which  one  engages  himself  for 
another  in  some  particular  transaction,  or 
prospectively  in  a  course  of  dealing.  It  is 
either  continuous  or  liniitod.  A  guarantee 
is  continuous  if  one  engages  for  another  to  a 
certain  amount  in  any  dealing.  It  is  limited 
when  restricted  to  a  particular  transaction, 
person,  or  time.  Such  engagements  and  their 
limitations  are  slrictiisimi  juris.  There  is 
some  difficulty  in  distinguishing  between  a 
guarantee  and  a  mere  letter  of  recommenda- 
tion.  When  a  recommendation  is  not  spon- 
taneous, but  given  in  reply  to  inquiries,  the 
presumption  is  against  its  being  a  guarantee, 
unless  the  giver  is  aware  that  tbe  person  so 
recommended  is  unworthy  of  credit,  in  which 
case  be  is  liable  for  the  loss  which  he  has 
fraudulently  occasioned  by  his  recommenda- 
tion. A  recommendation,  even  when  spon- 
taneonsiy  given,  is  not  held  to  be  a  guarantee, 
unless  it  refers  to  a  particular  transaction, 
and  contains  assurance  of  safety  in  entering 
into  it.  Brodie's  Supp.  to  Slair,  921,  et  seq.; 
Ersk.  B.  iii.  tit.  3,  §  61,  noU  by  Ivory; 
BeU's  Princ.  §  282,  et  seq.  340 ;  lUusL  ib. ; 
Bell's  Com.  i.  370,  et  seq. ;  Grant,  Dom's  App. 
Cases,  vi.  2S2 ;  Tkomson  on  Bills,  278, 429, 506. 

By  the  "  Mercantile  Law  Amendment  Act, 
1856,"  19  and  20  Vict.,  c.  60,  §  6,  it  is 
enacted,  that  from  the  passing  of  the  act, 
"all  guarantees,  securities,  or  cautionary  ob- 
ligations made  or  granted  by  any  person  for 
any  other  person,  and  all  representations 
and  assurances  as  to  the  character,  conduct, 
credit,  ability,  trade,  or  dealings,  of  any 
person  made  or  granted  to  the  effect,  or 
for  the  purpose  of  enabling  such  person  to 
obtain  credit,  &c.,  "  shall  be  in  writing,  and 
shall  be  subscribed  by  the  person  uudertaking 
such  guarantee,"  &c.;  "orby  some  person  duly 
authorized  by  him  or  them,  otherwise  the 
same  shall  have  no  effect."  By  j  7,  guarantees 
to  or  for  a  company  or  firm,  are  to  cea'ie 
with  a  change  in  the  partners  or  firm.  By 
§  5,  sellers  of  goods,  if  ignorant  of  any  defect 
at  the  time  of  the  sale,  are  not  to  be  held  to 
have  warranted  their  quality  or  sufBciency 
unless  they  shall  have  given  an  express  war- 
ranty, or  unless  the  goods  shall  have  been 
sold  for  a  specified  and  particular  purpose. 
The  term  "  goods,"  is  held  to  apply  to  ani- 
maU ;  Tmtny  t.  Gifm,  4th  Dee.  1858,  21  D. 
87.    See  Cautionart/. 
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Gnardiui;  one  who  has  the  charge  or 
custody  of  any  pergon  or  thing;  but,  generally, 
one  who  has  the  custody  and  education  of 
such  persons  as  are  not  of  BufGcient  discretion 
to  guide  themselves  and  their  own  affairs,  as 
children  and  idiots.  Tomiini'  Did.,  also 
Wharton'i  Diet.,  h.  t.  See  Tutor.  Curator. 
Minor.    Judicial  Factor, 

Guild ;  a  fraternity  or  company,  so  called ; 
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becanm  each  member  vas  bound  gildan — i.  e., 
to  pay  something  towards  the  charge  and 
support  of  the  company.  Tomtim'  Diet  h.  t. 
See  Gilda.     Dean  of  Guild. 

Gypiies.    See  ^pliant. 

Gysanun;  in  old  law  langnage,  a  hand- 
axe.  By  the  Leg.  Forest,  all  possessing  forty 
shilling  land  were  enjoined  to  provide  them- 
selves with  a  gyiarvm.     Skene,  h,  t. 


HabMs  Corpiu  Aet  In  England,  the  act 
31  Car.  II.,  c.  2,  which  geoerally  goes  under 
the  name  uf  the  Haheai  Corjmi  Act,  and  which 
provides  a  remedy  for  illegal  imprisonment, 
has  been  considered,  politically,  of  such  im- 
portance as  to  be  reckoned  a  second  Magna 
Charta.  There  are  various  writs  of  habetu 
corpus.  Thus,  the  habeag  corpux  ad  retponden- 
dum,  is  issued  when  a  man  has  a  cause  of 
action  against  one  who  is  confined  by  the 
process  of  some  inferior  court,  in  order  to 
remove  the  prisoner,  and  charge  him  with 
this  new  action  in  the  court  above  ;  the  writ 
ad  satig/aciendum,  when  the  plaintiff  Is  desir- 
ous to  bring  up  a  prisoner  who  has  had 
judgment  pronounced  against  him,  to  some 
superior  court,  to  charge  him  with  the  pro- 
cess of  execution  ;  the  writs  ad  proie^endum, 
testijicajidnm,  deliberandum,  when  it  ia  neces- 
sary to  remove  a  prisoner  in  order  to  prose- 
cute or  bear  testimony  in  any  court,  or  to  be 
tried  in  the  proper  jurisdiction  in  which  the 
fact  was  committed  ;  the  writ  ad  faciendum  et 
recipiendum,  when  a  person  is  sued  in  some 
inferior  jurisdiction,  and  is  deairoasto  remove 
the  action  into  the  superior  court.  But  the 
writ  which  proves  the  efficacious  safeguard  of 
the  liberty  of  the  subject,  is  that  of  habeat 
corpus  ad  subjiciendum,  directed  to  the  person 
detaining  another,  and  commanding  him  to 
produce  the  body  of  the  prisoner,  with  a 
specification  of  the  day  and  cause  of  his 
caption  and  detention,  ad  faciendum,  subji- 
ciendum,  et  recipiendum;  to  do,  submit  to, 
and  receive,  whatever  the  judge  or  court 
awarding  such  writs  shall  adjudge.  By  the 
common  law,  this,  which  is  a  high  preroga- 
tive writ,  issues  out  of  the  Court  of  Queen's 
Bench,  both  in  term  time  and  during  the 
Tacation,  by  Ajiat  from  the  Chief-Justice  or 
aoy  other  of  the  judges,  and  runs  into  all 

fiarts  of  the  Britbh  uominioDS  except  Scot- 
and.  Tomlins'  Did.  h.  t.  The  Scotch  act 
corresponding  to  the  English  Aab«u  corpus 
act,  is  1701,  c.  6.  See  Wrongous  Imprison- 
nmt. 

Habit  and  Xaputo.  This  expression  is 
applied,  in  the  law  of  Scotland,  to  whatever 


is  held  and  reputed,  or  generally  received  as 
matter  of  fact.  The  le^  ofiect  of  habit  and 
repute  is  sometimes  very  serious.  Thus,  mar- 
riage may  be  constituted  by  h<^it  and  repute  ; 
where  the  parties  cohabit,  and  are  at  the 
same  time  held  and  reputed  as  man  and  wife ; 
1603,  c.  77  ;  ffrsi.  B.  i.  tit.  6,  §  6.  So  also, 
habit  and  repute  is  an  aggravation  of  a 
special  act  of  theft,  which,  by  the  law  of 
Scotland,  may  have  the  eflbct  of  rendering 
the  oBence  a  capital  felony,  if  the  person 
committing  it  he  habit  and  repute  a  thief — 
t.  e.,  one  who  notoriously  makes  or  helps  hia 
livelihood  by  thieving.  It  would  appear, 
that  in  order  to  constitute  habit  and  repnte, 
in  criminal  law,  the  panel  mnst  have  borne 
the  character  for  at  least  six  months.  The 
course  of  time  necessary  to  establish  the 
character  of  habit  and  repute  a  thief,  is 
not  interrupted  by  imprisonment,  where  the 
party  has  previously  acquired  that  character. 
Watkinshaa,  1844,  2  Br.  190 ;  Alison's  Print. 
296 ;  Steele,  123 ;  Hume,  i.  90 ;  Stair,  B.  ill. 
tit.  3,  §  35 ;  B.  iv.  tit.  45,  §  4 ;  Bank.  vol.  i. 
p.  661 ;  vol.  ii.  p.  502,  327,  629 ;  Asffs 
Princ.  §  1519.     See  also  Execution,  Messengtr. 

Habitation;  in  the  Roman  law,  was  a 
personal  servitude,  or  usnfruct  of  a  faonse, 
limited  to  the  extent,  that  it  could  be  used  in 
no  other  way  than  as  a  dwelling-house.  This 
right  could  be  conveyed  by  sale,  and  the 
house  might  be  let.  Stair,  B.  ii.  tit,  6,  §  1 ; 
Bank.  i.  657. 

Haok&ey  Coftohmeil :  are  not  responsible 
under  the  edict  Nauta:,  caupoaes,  unless  when 
employed  as  carriers  and  paid  for  carriage. 
Hackney  coachmen,  in  Edinburgh,  cannot 
ply  without  a  licence  from  the  magistrates, 
who  are  likewise  empowered  to  pass  such 
regulations  as  they  think  fit  for  ascertaining 
their  fares,  &c. ;  and  they  are  amenable  to 
the  magistrates  in  case  of  overcharges  or 
other  misconduct.  BeWsPTiae.^2^;  Ittttit. 
ih. ;  BeWsCQm.i.468;  ThomtM't  Police  Acts, 
p.  109  ;  11  and  12  Vict,  c.  113,  §  232,  et 
seg, ;  13  and  14  Vict.,  c.  33,  §  lOfi.  «1  taq. 

Hareditai  Jaoeni.  An  estate  ia  nUl  to 
be  t'n  hareditaie  jaeenle,  when,  ^r  tb«  •■- 
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cestor's  death,  no  title  to  it  has  been  made 
up  io  the  pereon  of  bia  heir.  When  a 
creditor  of  the  ancestor  deeirod  to  attach  such 
an  estate,  in  payment  or  in  security  of  his 
debt,  he,  formerly,  charged  the  heir  to  enter 
first  in  general,  and  then  in  special,  in  the 
manner  explained  under  the  article  Charge. 
If  the  heir  entered,  of  course  he  lay  under 
the  aame  obligation  to  pay  the  debt  that  bis 
ancestor  did.  If  he  failed  to  appear  and  to 
renounce  ia  ansver  to  the  charge,  or  in  the 
relative  action,  the  creditor  was  entitled  to 
decree  and  execution  against  his  peraon  and 
estate,  as  if  he  had  been  actually  served  and 
entered  heir.  But,  if  the  heir  ansirered  the 
general  charge  to  enter,  by  renouncing  the 
Guccession,  be  could  not  properly  he  chat^d 
to  enter  iu  special  to  the  estate  which  he 
renounced  ;  neither  could  his  person  nor  his 
own  estate  be  taken  in  execution  for  the  debt 
of  the  ancestor  whose  succession  he  had  so 
renounced.  The  creditor,  however,  was  al- 
lowed to  Buinmon  the  heir  pro  forma  in  an 
action  for  proving  the  debt  due  by  the 
defunct,  in  which  action  decree  was  obtained, 
not  against  the  heir,  who  was  assoilzied  in 
respect  of  his  renunciation,  but  against  the 
harediias  jacem  of  the  deceased,  which  was 
thereby  subjected  to  the  creditors'  diligence, 
The  decree  in  this  action  was  called  a  decree 
eo^itionie  causa.  Ertk.  B.  ii.  tit.  12,  §  12,  «f 
teg.,  and  §  47,  et  teq.;  BeWs  Com.  i.  713,  rf 
teq.  See  also  Charge.  Adjudication.  Cogni- 
tiotii*  Causa.     Benefieium  Invenlarii. 

By  10  and  11  Vict.,  c.  48,  §  Ifi  (1847). 
general  and  special,  and  general  special 
charges  are  abolished,  and  the  citation  on, 
Knd  execution  of,  a  summons  of  constitution 
is  mode  equivalent  to  a  general  charge  ;  and 
a  citation  on,  and  execution  of,  an  action  of 
adjudication,  following  on  a  decree  of  consti- 
tution, is  made  equivalent  to  a  special  or 
a  general  special  charge,  as  the  circumstances 
of  the  case  may  require.  By  the  Titles  to 
Land  Act.  21  and  22  Vict,  c.  76,  §  27 
(1858),  it  is  not  necessary  to  raise  a  separate 
summons  of  constitution,  and  a  separate  sum- 
mons of  adjudication,  against  an  apparent 
heir,  on  account  of  his  ancestor's  debt  or 
obligation,  for  the  purpose  of  attaching  the 
ancestor's  heritable  estate,  but  both  actions 
may  be  combined  in  one  summons,  and  the 
decree  of  adjudication  has  the  legal  operation 
and  effect  of  a  conveyance  from  the  ancestor 
of  the  lands  adjudged  in  favour  of  the 
s^jadger.     See  TitUt  to  Land. 

Saimlialdan ;  in  old  law  language,  to  re- 
peat and  seek  rertitution  of  proper  goods  and 
gear,  and  bring  the  same  home  again.  Skene, 
h.t. 

HaimnkeD ;  "  is  when  anyperson  violent- 
ly, without  licence,  and  oontrair  the  King's 
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peace,  enters  within  aman's  house,orBeeks  him 
at  the  same, or assaib  his  bouse."    Skene, h.t. 

Half-Blood.  The  connexion  by  half-blood 
is  of  two  kinds,  consanguiuean  and  nterine. 
Gonsanguinean  relations  are  such  as  are 
descended  from  the  same  father,  but  not  from 
the  same  mother.  Uterine  retatiena  are  such 
as  are  descended  from  the  same  mother,  but 
lot  from  the  same  father.  In  collateral  suc- 
cession, the  half-blood  consanguinean  succeeds 
after  the  full  blood — e.  g.,  if  a  man  die,  leaving 
son  and  daughter  by  his  first  marriage,  and 
son  by  a  second  marriage  ;  and  if  the  son 
of  the  first  marriage  take  up  the  succession 
and  die  without  issue,  being  survived  by  bia 
full  sister  and  half-brother  consanguinean, 
his  sister  by  the  full-blood  will  succeed  as  her 
brother's  heir-at-law.  Observe,  however,  that 
if  the  eldest  son  of  the  first  marriage  had  pre- 
deceased his  father,  the  son  of  the  second 
marriage  would  have  succeeded  as  his/ather's 
heir-at-law,  to  the  exclusion  of  the  daughter 
of  the  first  marriage.  The  half-blood  uterine 
was, formerly, excluded;  neither  was  there  any 
relationship  recognised  between  the  consan- 
guinean and  the  uterine,  or  succession  ab 
inteslato  of  the  one  to  the  other.  In  English 
law,  half-blood  is  no  impediment  to  descents 
of  fee-simple  lands  of  the  Crown,  or  to  digni- 
ties, OT  to  descent  of  estates-tail ;  but  in  other 
coses  it  is  an  impediment.  Administration, 
in  England,  is  grantable  to  the  half-blood  of 
the  deceased,  as  well  as  to  the  whole  blood  ; 
and  half-blood  comes  in  for  a  share  of  an 
intestate's  personal  estate,  equally  with  the 
whole  blood,  being  next  of  kin,  in  eqnal 
dep-ee.  Ersk.  B.  iii.  tit.  8,  §  8 ;  BeU's  Pritu:. 
§  1652,  IGGS,  and  authorities  there  cited;  Iltust. 
§  1664 ;  Tomlint-  Diet  h.  t.  See  Betr.  Sue. 
cession.     Uterine. 

By  the  Act  18  and  19  Vict^  c.  2-3,  1855, 
brothers  and  sisters  uterine  succeed  to  one- 
half  of  an  intestate  moveable  estate  on  th» 
failure  of  the  father  and  mother,  and  the- 
brothers  and  sisters  german,  and  their  issue. 

Half-Pay.  As  a  condition  of  obtaining 
the  benefit  of  the  process  of  eessio  bimontiR, 
half-pay  officers  who  have  an  income  more 
than  sufficient  for  their  bare  subsistencer 
must  assign  part  of  their  half-pay  to  their 
creditors.  Shanes  Prac.  p.  819.  See  Cessi» 
Bonorum. 

Eamesnokea ;  is  the  ofi'eoce  of  felonionsly 
heating  or  assaulting  a  person  in  his  owa 
honse  or  dwelling-place.  In  this  sense,  thfr 
house  must  be  the  ^oce  where  the  person  re- 
sides. A  sliop,  whether  adjoining  to  tb» 
house  or  not,  is  not  reckoned  a  man's  house, 
Hamesucken  is  not  committed  anywhere  but 
within  the  dwelling-house ;  an  assault,  there- 
fore, made  in  the  precincts,  or  in  the  court- 
yard or  offices,  is  not  hamenicken.    A  hired 
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ftp&rtnieiit  ID  a  lodgtBg-hoose  will  be  held, 
guead  hoe,  to  constitute  ft  mao's  hoDee,  even 
although  the  assault  be  committed  by  the 
owner  of  the  house ;  but  an  Idd,  or  a  frieud's 
house,  at  which  a  person  occaaionallj  resides, 
is  not  in  this  sense  a  man's  hoaie.  Neither 
is  a  playbousBi  to  this  effect,  acconnt«d  the 
dwelling-place  of  an  actor.  See  Comedian. 
A  ship,  which  is  the  proper  residence  of  the 
master  or  crew,  is  considered  as  a  dwelling- 
place.  Aiming  a  blow,  or  offering  to  strike, 
thongh  no  blow  be  actually  given,  has  been 
held  to  infer  the  crime  of  bamesuckeo.  The 
premeditated  design  of  committing  personal 
violence  in  the  house,  is  essential  to  the 
crime ;  and  no  outrage  will  amount  to  it 
which  a  person  suffers  in  hu  own  house,  in 
consequence  of  a  quarrel  taken  up  at  the 
moment.  In  cases  of  inferior  atrocity,  hame- 
suckeu  is  punished  arbitrarily;  but  when 
the  injury  is  of  an  a^avated  nature,  the 
punishment  is  death.  Same,  i.  312 ;  Aliton's 
Prine.  199 ;  SUele,  108. 

Hanaper  Office ;  an  office  in  the  Court  of 
Chancer;  of  England.  Writs  relating  to 
the  subject  were  formerly  kept  in  a  hamper, 
those  relating  to  the  Crown  in  a  little  bag, 
and  hence  the  respective  offices  still  continue 
to  be  called  the  Hanaper  aud  tbe  Pettg-bag 
office.     Tomlin»'  Diet,  h,  I. 

Handwriting.  (The  strongest  direct  proof 
of  a  certain  individual  having  executed  a 
writing,  is  his  own  acknowledgment,  where 
he  is  a  competent  witness ;  or,  where  he  is 
disqualified,  the  evidence  of  others  who  saw 
the  writing  executed.  The  best  indirect  evi- 
dence is  that  of  persons  who  are  acquainted 
with  tbe  handwriting  of  the  individual,  and 
declare  their  belief  that  the  writing  is  bis. 
Proof  of  this  kind,  when  tbe  knowledge  of 
the  party's  handwriting  is  acquired  by  cor- 
respondence only,  though  it  may  in  certain 
cases  be  more  satisfactory  than  wben  the 
knowledge  is  acquired  by  having  seen  him 
write,  is  not  per  ee  sufficient,  in  criminal 
cases.  The  weakest  proof  of  all  is  the  com- 
parison of  the  writing  with  the  acknowledged 
genuine  writing  of  the  party.  For  this  pur- 
pose, the  writings  are  sometimes  submitted 
to  those  who  are  to  judge  of  the  evidence ; 
sometimes  to  engravers  and  others  skilled  in 
writing ;  hut  this  latter  mode  is  now  rather 
discountenanced,  though  still  competent.  Com- 
paralio  literarwn  is  not  of  itself  sufficient  even 
in  criminal  cases.  Diekaon  on  Evidence,  pp. 
399,  473 ;  Uae/arlanifs  Jury  Practice,  p.  225. 
See  Evidmu.  Comparatio  Literarum,  Boto- 
graph  Writings. 

Eara  Poroornm ;  a  "  swine's  cmife." 
Skene,  h.L 

Harboon.    See  Ports  and  Jlarboun. 

Hares.    By  1707,  c.  13,  the  shooting  of 
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hares  was  prohibited  under  a  penalty  of  L.20 
Scots,  toties  guoliet;  but  this  penalty  seems 
never  to  have  been  exacted  of  any  but  un- 
quallQed  persons,  although  tbe  act  is  equally 
levelled  at  qnaliBed  persons.  The  act  was 
repealed  by  Geo.  III.,  c.  94,  and  there  is  now 
no  distinction  between  hares  and  other  game 
as  to  the  right  of  shooting.  The  act  11  and 
12  Vict.,  c.  31,  enables  all  persons  baring  a 
right  to  kill  hares  in  Scotland  to  do  so  either 
themselves  or  by  persons  authorised  by  them, 
without  taking  out  a  game  certificate.  /rni«« 
an  the  Game  Lam;  Ne$s'e  Oime  Lavs,  18, 
9G;  ffutch.Jiutice  of  Pecm,  11563.   See  ffiwM 

Haap  and  Staple;  is  the  form  of  entering  aa 
heir  in  a  burgage  subject.  The  same  practice 
prevails  in  some  burghs  of  regality,  and  aj^- 
pears  to  be  connected  with  very  ancient  forms. 
The  bailie,  the  town-clerk,  and  the  claimant, 
appear  on  the  premises,  when  the  claimant 
alleges  his  title,  and  proves  it  by  witnesses^ 
on  which  the  bailie  declares  him  to  be  heir, 
and  makes  him  take  hold  of  the  hasp  and 
staple  of  tbe  door  as  a  symbol  of  possession, 
and  then  enter  the  house  and  holt  himself  in. 
On  his  coming  out,  the  transaction  is  noted 
and  registered.  Stair,  B.  ii.  tit.  ■^,  §  19,  and 
B.  iii.  tit.  5,  5  2?;  Bani.  vol.  ii.  p.  354; 
Bell'i  PHne.  S  845;  Sandford  on  Beritalile 
Succeeeion,  toI.  ii.  p.  7.  See  Cognition  a»d 
Sasine.     Burgage- Holding. 

A  hill  is  now  in  parliament  to  simplify  the 
foi-ms  of  titles  to  lands  held  under  burgage 
tennre,  similar  to  the  one  passed  in  r^ard 
to  titles  to  other  lands.     See  Titles  to  Land. 

Hat-Honey;  or  prim^e  ;  is  a  small  sum 
of  money  paid  along  with  the  freight,  to  the 
master  of  a  ship  for  his  care.  It  is  entirely 
regulated  by  usage.  BdPe  Com.  i.  567  ;  BdT* 
Princ.  5  420 ;  Brodie't  Supp.  to  Stair,  1001. 

Haver ;  tbe  holder  of  a  deed  or  writing, 
called  on  to  produce  it  judicially,  in  modvm 
probationis,  or  for  inspection,  in  the  conne  of 
a  process.  The  form  of  process  in  ase  far  the 
purpose  of  compelling  production  is  an  appli- 
cation for  letters  of  incident  diligence.  See 
Incident  Diligence.  The  person  cited  as  a 
haver,  must  either  exhibit,  upon  oath,  tfae 
writing  called  for,  or  depone  that  he  has  it 
not,  and  has  not  had  it  since  he  was  cited  as 
a  haver,  and  that  he  has  not  fraudulently  pot 
it  away,  and  has  no  knowledge  or  suspicion 
where  it  is.  The  user  of  the  diligence,  if 
dissatisfied  with  the  haver's  deposition  in  gene- 
ral terms,  may,  under  the  act  of  Sederunt, 
22d  Feb.  1688,  put  special  and  pertinent 
interrogatories,  which  the  haver  is  bound  to 
answer.  If  the  writing  be  in  the  haver's 
possession,  he  is  bound  to  produce  it,  whether, 
in  his  opinion,  it  be  pertinent  to  the  cause  or 
not;  but,  if  be  have  it  not,  no  questions  can 
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vompet^ntljbe  put  in  Bu>iumproftaf»OTiM,  under 
KD  iDcidenl  diligence,  as  to  the  haver'a  recol- 
lection of  the  coDteats  or  import  of  the  writ- 
ing ;  f&r  less  is  it  competent  to  put  aiij  ques- 
tion which  may  bring  out  an  answer  connected 
with  the  merits  of  the  cause.  The  production 
af  the  writing  called  for,  and,  failing  that, 
the  means  of  recovering  it,  or  tracing  it  into 
the  hands  of  others,  are  the  only  legitimate 
puTpOGBB  of  an  incident  diligence  against 
bavera.  A  diligence  of  this  kind  may  be 
used  not  only  against  third  parties,  but  also 
against  the  principal  defender  in  the  cause, 
who  may  be  thus  compelled  to  exhibit  such 
writings  as  may  verify  the  pursuer's  plea — 
the  pnrsuer  being  under  a  reciprocal  obliga- 
tion, when  required,  to  produce  all  writings 
in  his  hands  called  for  by  the  defender  in  sup- 
port of  his  defence.  In  eitber  case,  however, 
the  writing  which  the  party  requires  from  bis 
adversary  must  be  particularly  speci&ed  and 
deacribed ;  for  no  party  is  bound  to  make  an 
unreserved  production  of  all  the  writings  in 
his  possession,  on  a  general  requisition  by  the 
«pposite  party.  The  maxim,  Nemo  tenttur 
edere  instrumenta  contra  se,  applies  to  such  a 
case,  and  is  at  the  Bame  time  qualiHod  by  the 
general  doctrine  above  stated.  Enk.  B.  iv. 
tit.  1,  §  52 ;  Stair,  B.  iv.  tit.  33,  §  2,  and  tit. 
41,  5  5,  «t  $eq, ;  Mor^s  Notes,  p.  cccxt.  ;  Bank. 
B.  iv.  tit.  24,  §  59  ;  Tait  <m  Ev.,  p.  176,  178- 
181.  ShantPg  Frae.  370,  et  teq. ;  Didnon  on 
Ev.  671, 680, 943 ;  13  and  14  Vicl.,  c.  36,  §  25. 
DocnmenCs  may  also  be  recovered  by  parties 
having  right  thereto  by  an  action  of  exhibition 
and  delivery  against  the  haver.  See  Exhibi- 
tion and  Exhibition  ad  probandwn.  See  also 
Di^mee.     Commistitm.    Incident  Diligence. 

For  compelling  the  attendance  of  havers 
and  witnesses  in  England  and  Ireland,  see 
the  acts  6  dfkf  7  Vict.,  c.  82  (1843),  and  17 
and  18  Vicl.,  c.  34  (1854). 

Hawbert ;  a  term,  in  old  law  language, 
for  the  tenure  of  ward  and  relief,  so  called, 
gtioii  "feodum  hauhertienm,"  or  "feodvm  iori- 
catvm,"  because  it  was  given  upou  condition 
that  the  vassal,  possessor  thereof,  should  come 
to  the  host  and  army  with  jack  and  arms. 
Scene,  h.  t. 

Hawks,  In  England,  the  stealing  of  a 
hawk,  or  concealing  it  after  proclamation 
made  by  the  sheriff,  was,  by  certain  ancient 
statutes,  declared  to  be  felony  with  clergy. 
An  action  of  trover  and  conversion  lay  for  a 
hawk  reclaimed.     Tomlint'  DicL  h.  t, 

Head-Borough.  Each  shire  has  a  head- 
borough,  where  the  sheriff-court  is  held,  and 
jurisdiction  exercised,  and  letters  of  inhibition, 
interdiction,  &c.,  published  and  registered. 
Where  the  shire  ii  divided  into  lesser  dis- 
tricts or  wards,  each  district  has  a  heod- 
boroogh  of  its  own.  Ersh  B.  i.  tit.  4,  §  5. 
2  D 
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Head-Courts.  There  were  formerly  three 
head-courts  in  the  year,  at  which  all  the 
freeholders,  who  owed  suit  and  presence,  in 
default  of  attendance  were  Sued.  Where  the 
freeholder  owed  suit  only,  his  personal  pre- 
sence was  dispensed  with,  provided  he  sent  a 
proxy.  Those  head-courts  were  afterwards 
reduced  to  one,  called  the  Uichaelmaa  head- 
court  ;  and,  at  last,  by  the  act  20  Qeo.  IL,  c 
43,  abolishing  heritable  jurisdictions,  tbs 
fines  OQ  account  of  non-attendance  at  head- 
courts  were  abolisbed.  Ertk.  B.  i.  tit.  4,  §  S. 
See  EUetion  Laws. 

Healtli,  Bill  of.    See  Bill  ^  ITeaith. 

Hearing  in  Presence.  In  the  judicial  pro- 
cedure of  the  Court  of  Session,  a  hearing  in 
presence  is  a  formal  bearing  of  counsel,  before 
the  whole  thirteen  Judges.  This  course  is 
followed  only  in  cases  of  great  difficulty  and 
importance.  See  6  Gm.  IV.,  c.  120,  §  20,  23  ; 
Shand't  Prac  966.  Where  the  Judges  of  either 
Divbion  are  equally  divided  in  opinion  in 
any  cause,  a  hearing  may  take  place  before 
the  Judges  of  the  Division  before  which  the 
cause  depends,  with  the  addition  of  three  of 
the  Judges  of  the  other  Division,  and  the 
judgment  is  pronounced  according  to  th« 
opinion  of  the  majority  of  the  Judges  pre- 
sent. See  13  and  14  Vict.,  c.  36.  See  also 
Consttltation  of  Judges. 

Hearsay  E^enoe ;  evidence  repeated  at 
second-band,  by  one  who  heard  the  actual 
witness  relate,  or  admit,  what  he  knew  of 
the  transaction  or  fact  in  question.  Such 
evidence  is,  in  the  ordinary  case,  iuadminible, 
but  may  be  received  in  the  following  cases : 
I.  When  the  person  from  whom  the  account 
waa  received,  and  who  would  himself  have 
been  a  competent  witness,  is  dead.  In  cases 
of  assault,  even  when  the  assaulted  person 
has  not  died,  the  account  given  by  him  to  a 
third  party,  of  the  injury,  if  given  shortly 
after  receiving  it,  may  be  adduced  to  confirm 
what  he  has  previously  sworn  to  before  the 
jury.  2.  When  what  the  witness  heard  was 
substantially  part  of  the  fact  or  transaction, 
or  of  the  res  gesta  which  the  witness  himself 
heard  and  saw ;  but  tbis,  obviously,  is  not 
properly  hearsay  evidence,  but  evidence  in 
chief.  3.  It  is  sometimes  competent  to  corro- 
borate the  testimony  of  a  witness,  by  proving 
what  he  said,  de  recenti,  in  regard  to  afoct  as 
to  which  he  is  called  to  give  evidence.  Thus, 
in  cases  of  rape,  it  seems  competent  to  invali- 
date the  injured  female's  testimony  in  tbis 
way;  but  in  ordinary  eases  the  rule  is  dif- 
ferent, although  a  witness  may  himself  be 
questioned,  as  to  previous  contradictory  ac- 
counts which  he  has  given.  There  are  sevei'al 
othercasesin which bearsayisreeeived:  these 
will  be  found  enumerated  in  Alison's  Prac. 
111.     In  all  cases  of  deponing  to  conversa- 
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tioos,  the  witoem  must  gire  the  whole  words, 
if  he  can  recollect  them ;  if  not,  the  subBtance. 
He  is  not  allowed  to  give  hia  own  impressiona 
of  the  resait,  uncoaaected  with  either  the 
words  or  Bubetance.  Hume,  ii.  406,  et.  teq. ; 
Burnett,  600 ;  Aliton't  Prine.  225 ;  Pnu.  510 ; 
Syme,  121 ;  Shata,  237  ;  TriaUfor  Treaam  in 
Swttin<i,ii.71, 226,518;  5(Mte,30;  Diekton 
on  Ev,  57,  et  seq.     See  Beidence. 

Heath,  Id  England,  bf  7  and  8  GecIV^ 
c.  30,  §  17,  the  maliciouB  burning  of  heath  is 
made  felon;.  Tomtimf  Diet.  h.  L  For  the 
period  during  which  the  burning  of  heath  is 
forbidden  in  Scotland,  see  XuiTbum. 

Heir.  The  term  heir  does  not  mean  merely 
the  heir-at-law ;  it  means  also  the  heir  hj 
destination ;  neither  does  it  mean  the  heir  in 
heritage  only ;  it  is  likewise  applied  to  the 

ferson  who  succeeds  to  the  moTeahle  estate, 
n  short,  it  is  a  flexible  term,  which  is  to  be 
anderstood  according  to  the  circumstances  in 
which  it  IB  used.  By  the  law  of  Scotland, 
however,  it  is  not  competent,  merely  by  no- 
minaUnff  a  party  to  be  the  testator's  hek,  to 
confer  on  him  any  right  of  succession.  In 
order  to  displace  the  legal  heir  in  any  parti- 
cular subject  or  estate,  the  testator  must  con- 
vey that  estate  or  subject  to  the  party,  other 
than  the  heir  therein,  whom  be  wishes  to 
favour;  and  be  may  also  call  to  the  succes- 
sion a  series  of  strangers.  Bnt,  in  all  such 
cases,  it  is  with  reference  to  the  conveyance 
of  the  property  that  parties  other  than  the 
heirs-at-law  succeed,  and  not  as  being  named 
hein,  the  brocard  of  the  Scotch  law  being, 
that  "  it  belongs  to  God  and  not  to  man  to 
make  an  heir."  See  Destination.  Deposition. 
SeUiement.     Tatament,     Exeeutort, 

The  subject  will  be  considered  snder  the 
following  arrangements : — 

1.  Of  the  heir-at-law. 

2.  w'theheirJn/ deitintUiim. 

8.  m  the  UOe  of  the  heir. 

i.  W  the  rights  of  an  heir. 

5.  Of  Ike  burden*  affecting  the  heir. 

l.(yt/MAei>-at-i(iNi.— The  heir-at-law  is  the 
person  who  succeeds  to  the  property  of  a  per- 
son deceased,  including  moveablcB  as  well  as 
heritage.  The  succession  of  heritage  and  of 
moveables  is  regulated  h7  different  rules. 
Herit^:e,  which  includes  land,  and  all  pro- 
perty connected  with  land,  goes  to  males  in 
preference  to  females  ;  and,  where  there  are 
more  than  one  male  in  the  same  degree  of  re- 
lationship to  the  deceased,  the  succession  goes 
to  the  eldest  male;  the  others  receive  the 
moveables  equally  amongst  them,  and  are 
termed  the  nearest  of  kin,  or  executors  of  the 
deceased.  Where  there  are  more  than  one 
female  in  the  same  degree  of  relationship 
to  the  deceased,  or  the  descendants  of  such 
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female,  according  to  the  jW  repreuenUUioniSt- 
the  heritage  does  not  go  to  the  eldest  female, 
as  happens  in  the  case  of  males,  bat  it  goes 
to  all  the  females  in  the  same  degree  of  rela- 
tionship, and  their  iasae,  equaUy,  who  ore 
termed  heirs-porti oners.  But  there  is  a  cer- 
tain order  in  which  the  heirs  succeed.  Tha 
succession  opens  first  in  favour  of  descendants, 
that  is,  of  sons  and  daughters  in  the  above* 
mentioned  order;  failing  them,  it  goM  to  col- 
laterals, that  is,  to  brothers  and  usters ;  whom 
failing,  it  goes  to  ascendants,  that  is,  to  the 
father ;  then  collaterally  to  his  brothers  and 
sisters ;  then  to  the  grandfather,  and  so  on  as 
far  as  relationship  can  be  traced;  bnt  no  suc- 
cessitm  passes  through  the  mother.  In  these 
questions,  full-blood  is  always  preferred  to 
half-blood ;  and  there  is  a  right  of  repre- 
sentation in  heritable  succession  by  which  the 
son  succeeds  to  that  heritable  property  to 
which  his  father  or  mother  would  have  had 
right  hod  either  lieen  alive.  Thus,  the  son 
of  an  eldest  son,  in  competition  with  hia 
uncles,  the  younger  brothers  of  his  father, 
will  be  preferred  to  them  on  the  estat«  which 
would  have  fallen  to  his  father,  the  eldest  sod, 
had  he  been  alive.  See  Swxeesion.  Exeeulort, 
CMition.  Half-blood.  The  heir  above  described 
is  termed  heir-at-law,  becanse  he  snoceeds 
according  to  the  disposition  of  the  law ;  he  ia 
also  termed  heir-of-Iine,  becanse  he  snoeeeds 
according  to  certain  recognised  lines  of  pro- 

Einquity;  he  is  called  heir-geHeral,  becanse 
e  represente  the  deceased  generally;  and  he 
is  called  heir-whomsoever ;  and  whiidiever  of 
those  expressions  is  used,  the  person  so  suc- 
ceeding is  the  person  who  would,  by  the  di»- 
positioD  of  the  law  itself,  have  SDcceeded. 
What  has  been  stated  above  relates  to  the 
auccession  of  heriU^  which  has  come  to  the 
predecessor,  by  descoDt  from  his  predeeeasor ; 
for  where  heritable  property  has  been  pur- 
chased by  the  immediate  predecessor,  it  ia 
termed  conquest,  and  goes  to  the  heir  of 
conquest,  who,  in  all  competitions  amongst 
brothers  or  unclea,  or  their  descendants,  ia 
not  the  next  immediate  younger  brother  or 
uncle,  but  the  immediate  elder  brother  or 
uncle.  See  Con^uett.  The  moveable  snccea- 
sion  goes  to  the  relation  nearest  in  degree  of 
blood  to  the  defunct ;  and,  where  there  are 
more  than  one  eqn^y  near,  the  succession 
goes  to  all  those  relations  equally,  whether 
male  or  female. 

Formerly  there  was  no  right  of  representa- 
tion in  moveable  sacceffiion  ;  but  this  is  new 
altered  by  the  act  18  and  19  Vict,  e.  23 
(1855).  Those  succeeding  are  termed  next 
of  kin,  or  heirs  in  moveables.  See  Exeariart, 
2.  Of  the  heir  by  ^h"tw(ion.— The  heir  by 
destination  is  the  person  who  is  called  tene^ 
ceed,  failing  the  person  to  whom  an  wtarfeii 
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disponed.  In  calling  a  series  of  heirs,  Bome- 
timea  general  terms  are  used,  as  to  A.  B., 
and  the  heirs-male  of  his  body;  at  other 
times,  the  beirs-male  or  sons  of  A.  B.  are 
called  nomtuUim,  and  in  their  order.  The 
fonner  method  ia  more  concise ;  and,  if  the 
conveyancer  be  fully  acquainted  with  the 
legal  import  of  the  terms  he  makes  use  of,  it 
is  the  h«et  manner  of  expressing  the  destina- 
tion ;  hnt  the  other  will  probably  give  more 
aatisfaction  to  the  granter,  if  he  be  unac- 
quainted with  the  meaning  of  the  geoeral 
terms  employed.  See  the  different  forms  of 
expressing  destinations  explained  under  the 
article  DutmaUon. 

3.  0/ Out  tith  of  tU  &»>.— This  has  refer- 
ence to  the  form  by  which  an  heir  completes 
a  title  in  bis  own  person  to  the  estate  wbicb 
has  previously  been  vested  in  the  person  of 
bis  ancestor.  This  form  varies  according  to 
ciroamstanees.  Thus,  where  the  ancestor  has 
been  infeft,  a  special  service  is  required ;  and 
that  service  must  be  followed  by  infeftment 
Id  favour  of  the  beir.  Where,  again,  the 
ancestor  was  not  infeft,  a  general  service  is 
■nfficient ;  and  this  service,  without  any  farther 
step,  carries  to  the  heir  all  that  was  in  the 
person  of  the  ancestor.  In  the  case  of  lands 
held  of  a  subject-superior,  tbe  heir  may  be 
entered  without  a  service,  on  a  precept  of 
tlare  amstat,  which  is  a  warrant  for  infefting 
the  heir  in  the  lands  as  heir  to  the  ancestor. 
In  the  same  way,  burgi^  subjects  may  be 
carried  to  an  heir  by  tiie  form  of  hasp  and 
staple ;  and  there  is  still  another  metbod 
equivalent  to  a  service,  by  which  tbe  beir 
may  complete  a  title ;  he  may  grant  a  trusts 
bond  to  a  confidential  friend,  and  that  friend 
may  charge  the  heir  to  enter  and  adjudge  the 
Unda.  (See  Adjudication  on  Trvii-^md.)  On 
this  aat^ect  see  Servieet.  Clare  contUit.  Eaip 
tendStapU.  Entry  t^  an  Eeir.  Titles  to  Laad. 
An  heir,  when  he  is  uncertain  of  the  sitna- 
tion  of  his  ancestor's  affairs,  may,  within  a 
year,  enter  eum  bmtfido  mwntont.  See  Ser- 
viet,    Beaefieium  Inventarii. 

By  10  and  11  Vict.,  c.  47,  §  23  (1847), 
a  decree  of  special  service  infers  only  a  limited 
passive  representation  of  the  deceased,  and 
the  person  obtaining  the  decree  is  liable  for 
the  deceased's  debts  and  deeds  only  to  the 
extent  or  value  of  the  lands  and  other  heri- 
tages comprehended  by  the  decree,  and  no 
farther.  By  tbo  same  act,  §  25,  a  general 
■errico  may  be  obtained  by  the  heir  stating 
in  his  petition  that  he  desires  the  effect  of  the 
decree  of  service  to  be  limited  to  the  lands  or 
other  heritages  belonging  to  the  deceased, 
which  are  contained  in  a  spectScation  an- 
nexed to  tbe  petition.  A  copy  of  the  specid- 
cation  isembodiedin  the  extract  of  the  decree, 
and  the  heir  so   served  is  liable  for  the 


's  debts  and  deeds  only  to  the  extent 
or  value  of  the  lands  or  other  heritages  con- 
tained in  the  speci&cation. 

4.  Of  the  r^m  of  an  htir. — Afler  an  heir 
has  completed  his  title,  every  right  possessed 
by  his  predecessor  is  vested  in  him.  But, 
even  before  completing  bis  title,  an  apparent 
heir  (as  he  is  called  in  the  law  of  Scotland) 
can  pursae  for,  receive  and  discharge  tbe  rents 
due  from  the  estate  of  his  ancestor ;  and  those 
rents,  on  his  death,  descend  to  his  executor. 
He  can  defend  tbe  tenant  in  bis  possession ; 
but  he  cannot  remove  him,  by  prosecuting  an 
action  of  removing  against  him,  before  he  has 
completed  his  title.  Tbe  heir-apparent  has 
a  right  to  reduce  all  death-bed  deeds  done  by 
the  ancestor  to  his  prejudice.  He  may  pur- 
sue a  liferenter  for  an  aliment;  he  may  insti- 
tute an  action  of  sale  for  behoof  of  creditors. 
Tbe  apparent  heir  has,  farther,  a  right  of 
deliberating  as  to  the  propriety  of  taking  np 
the  succession  which  basopened  to  him;  and,  for 
this  purpose,  a  year  and  day  after  the  death  of 
the  ancestor  was  formerly  allowed  him.  Dnr- 
ingthatperiodhecouldnotbe  compelled  to  en- 
ter; and.tbebetterto  enable  him  todeliberate, 
he  might  judicially  enforce  exhibition  of  hia 
ancestor's  title-deeds.  See  Apparent  Heir. 
Annut  deliberandi.  Alim^,  Death-bed.  Ex- 
hibition.    Exemtor. 

By  the  Titles  t«  Land  Act  21  and  22  Vict., 
c.  76,  §  27  (1858},diligence  against  an  appa- 
rent heir  may  now  be  insisted  in  at  any  time 
afler  the  lapse  of  m  months  from  the  date  of 
his  becoming  apparent  heir. 

The  onerous  debts  and  deeds  of  an  appa- 
rent heir,  who  has  been  three  years  in  posse». 
sion  on  his  right  of  apparency,  but  who  baa 
not  completed  titles  to  his  predecessor's  lands, 
may  be  made  effectual  t^ainst  tbe  lands  and 
estate  so  possessed  on  apparency,  in  the  per- 
son of  a  succeeding  heir  who  has  made  up 
titles  to  the  apparent  heir's  predecessor,  pasfr. 
ing  by  the  apparent  heir ;  1695,  c  24.  See 
Apparent  Heir. 

5.  0/  the  biirdent  affecting  the  heir. — Heirs 
are  all  liable  for  the  debts  of  their  ancestor; 
but  they  are  liable  in  a  certain  order.  Thus, 
the  heir  of  line  is  primarily  liable  in  the 
debts  of  the  ancestor — next  to  him  is  the  heir 
of  conquest — then  follows  the  heir-male — 
next  to  these  is  the  heir  by  destination— andi 
last  of  all,  the  heir  under  a  marriage-con- 
tract. It  is  in  this  order  that  those  heirs  must 
be  discussed.  See  Discussion.  Where  a  dis- 
pouer  burdens  a  disposition  with  the  payment 
of  bis  debts  generally,  this  is  held  to  be  a 
provision  in  favour  of  his  creditors,  which 
does  not  prevent  the  disponee  from  claiming 
relief  from  ilie  heir  of  the  disponor.  In  order 
to  render  the  disponee  liable,  a  declaration 
to  that  effect,  in  very  precise  terms,  is  rer 
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quired.  Stair,  B.  iii.  tit.  5;  More't  Notes 
p.  tccxix.  et  seq. ;  Bimk.  vol.  ii.  p.  322,  etteq., 
Ersk.  B.  iii.  tit.  8,  §  47  ;  BeU's  Prine.  §  1637, 
et  leq.  lllutt.  1695  ;  BeU's  Com.  i.  83,  et  teq., 
143,  659,  et  leq.,  709,  et  seq. ;  Jfunter's  Land- 
lord and  Tenant ;  Shand't  Prac ;  Sandford  on 
Heritable  Sueeestion,  vol.  ii. p.  68,  el  teq.;  Jarid. 
Styles;  Kamet'  Equity;  Ross't  Leet.  i.  66,  73, 
497  ;  it.  507 ;  Craxfurd,  Bligh't  Appeal  Cases, 
ii.  667. 

Heir  and  Szeontor.  The  heir  is  entitled  to 
all  the  heritage,  and  the  executor  to  all  the 
moveablesof  the  deceased,  with  the  eiceptioDof 
heirship  moveables.  But,  where  the  heir  and 
executors  are  equally  near  in  kin  to  the  ances- 
tor, it  iscompeteat  to  the  heir  to  insist  that  the 
whole  estate,  heritable  and  moveable,  Efaall  be 
massed  in  evnuilo,  and  distributed  share  aod 
Bharealikeainongsttbewholeoeitofkia.  (See 
CoU<Uion.)  In  the  division  of  the  renta  of  land 
between  an  heir  and  executor,  the  executor 
has  right  to  the  rents  due  at  the  death  of  the 
ancestor,  the  heir  to  what  was  not  at  that 
time  due;  and  a  rule  has  been  received  in 
practice  for  regulating  what  part  of  the  rents 
are,  and  what  part  are  not  bold  to  be  due. 
Thus,  the  tenna  of  Whitsunday  and  Martin- 
mas are  held  as  the  legal  terms  by  which  these 
interesta  are  reguUted,  whatever  the  conven- 
tional terms  of  payment  may  be.  If,  there- 
fore, the  landloKl  has  aurrived  Whitsunday, 
his  executor  has  right  to  one-half  of  that 
Tear's  rent ;  if,  aguo,  he  survive  Martinmas, 
he  has  right  to  the  whole  of  that  year's  rent 
But  a  different  rule  is  adopted  where  the 
lands  have  been  in  the  natural  possession  of 
the  proprietor;  for  there,  whatever  has  been 
sown  by  the  proprietor  must  be  reaped  by  the 
executor;  and  where  the  ground  has  been 
prepared  but  not  sown,  the  expense  of  labour 
is  a  claim  competent  to  the  executor.  In  the 
case  of  a  tenant,  the  rights  of  his  heir  and 
executor  are  regulated  by  the  same  rules : 
but  the  executor  pays  a  proportion  of  the  rent 
corresponding  to  the  part  of  the  farm  noder 
crop.  The  heirs  and  executors  of  liferentera 
have  their  rights  ascertained  by  the  same 
rules.  The  interest  of  heritable  bonds  is,  in 
like  manner,  divided  between  the  heir  andexe- 
cutors  of  the  creditor,  according  to  the  rules 
observed  in  regud  to  the  rents  of  lands.  But 
the  interest  arising  on  a  personal  bond  is  due 
dedieindieM.  Hence,  the  executors  of  the  life- 
renter  of  a  personal  bond  draw  the  interest 
down  to  the  day  of  the  death  of  the  liferenter. 
Erik.  B.  ii.  tit. 9,  $  64,  et seq., and  BellonLeases, 
vol.  i.p.475,et«ej.;  Bank,  vol.i.  p. 218  ;  BeU's 
Com.  i.  752  ;  ii.  8  ;  Sandford  on  Herit.  Success. 
vol,  ii.  p. 240;  Brown's  Si/nop.h.t.:  Shaw's  Di- 
gest, y^,i>ZG,h&%,  etteq.;  Burster's  Landlord  and 
Tenant.  See  also  i>Mcus»e)n.  Executory.  Terms 
Legal  and  Convrntional. 
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In  the  case  of  Bridges  v.  Fordyee,  MarA 
7,  1844, 6  D,  968,  and  affirmed  in  the  Housa 
of  Lords,  23d  February  1847,  6  Bell,  p.  1 ; 
the  Apportionment  Act,  4  and  5  Will.  IV^ 
c.  22,  was  held  to  apply  to  Scotland.  The 
second  branch  of  this  statute  proceeds  on  the 
following  preamble  : — "  And  whereas  hy  law, 
rents,  annuities,  and  other  payments  due  at 
fixed  or  stated  periods,  are  not  apportionable, 
unless  express  provision  be  made  for  the  pur- 
pose, from  which  it  often  happens  that  persons 
and  their  representatives  whose  income  is 
wholly  or  principally  derived  from  these 
sources,  by  the  determination  thereof  before 
the  period  of  payment  arrives,  are  deprived 
of  means  to  satisfy  just  demands;  and  other 
evils  arise  from  such  rents,  annuities,  and 
other  payments  not  being  apportionable, 
which  evils  require  remedy."  The  remedy 
introduced  is  expressed  as  follows: — "Be  it 
enacted  that  from  and  after  the  passing  of 
this  act,  all  rents,  service  reserved  on  any 
lease  by  a  tenant  in  fee,  or  for  any  life  in- 
terest, or  by  any  lease  granted  under  any 
power,and  which  lease  shall  have  been  granted 
after  the  passiug  of  this  Act ;  and  all  renta, 
charge,  and  other  rents,  annuities,  tic.,  and 
all  other  payments  of  every  description,  &c, 
made  payable  or  coming  due  at  fixed  perioda, 
under  any  instrument  that  shall  be  execnt«d 
after  the  passing  of  this  Act,  or  being  a  will 
or  testamentary  instrument  that  shall  come 
into  operation  after  the  passing  of  this  Act, 
shall  be  apportioned  so,  and  in  such  manner, 
that  on  the  death  of  any  person  inl«rest«d  in 
such  rents,  annuities,  &c.,  or  other  payments 
as  aforesaid,  or  in  the  estate,  fund,  office,  or 
beneDce,  from  or  in  respect  of  which  the  same 
shall  be  issuing  or  derived,  or  ou  the  deter- 
mination, by  any  other  means  whatsoever,  of 
the  interest  of  any  such  term,  be  or  she,  and 
his  or  her  executors,  administrators,  or  assig- 
nees, shall  be  entitled  to  a  proportion  of  snch 
rente,  annuities,  ttc,  and  other  payments,  b«- 
cording  to  the  time  which  shall  have  elapsed 
from  the  commencement  or  last  period  of  pay- 
ment thereof  respectively,  as  the  case  may  be, 
including  the  day  of  the  death  of  such  person, 
or  of  the  determination  of  his  or  her  interest, 
all  charges  on  such  rents  being  dedncted." 

The  statute  farther  deelares  that  the  entire 
rente  shall  be  received  and  recovered  by  the 
person  or  persona  who,  if  this  Act  hod  not 
passed,  would  hare  been  entitled  to  such  en- 
tire rents,  and  such  portion  shall  be  recovered 
from  such  person  or  persons  by  the  parties 
entitled  to  the  same  under  this  Act,  in  any 
action  or  snit  at  law,  or  in  equity. 

The  case  of  Campbell  v.  Campbell,  /utp  IS, 
1849,  11  D.  3426,  was  the  case  of  »  grsw 
farm,  the  entry  to  which  was  at  WhitaoBdajp 
old  style,  26th  May,  and  the  fint  rent  pftykU* 
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at  the  term  of  Uartiamas  afler  entr;,  and 
the  second  at  Whitsunday  following,  and  so 
on  half  yearly.  It  was  held  that  notwith- 
standing the  specialty  that  the  entry  was  at 
Whitsunday  old  atyle,  the  rent  was  due  at 
the  legal  terms  of  W  hitannday  and  Martinmas, 
15th  May  and  11th  Norember,  and  that  the 
first  rentipayablecoDveatioually  at  Martinmas 
after  entry,  was  legally  dne  at  the  preceding 
Whitsunday,  uid  that  the  second  rent,  conven- 
tionally payable  at  Whitsunday  next  after 
«ntry,  was  legally  due  at  the  preceding  term 
of  Martinmas,  and  so  with  regard  to  the  sub- 
sequent rents.  In  this  case  the  proprietor 
had  died  on  18th  of  May  1846,  being  three 
days  posterior  to  the  legal  term,  and  eight 
days  prior  to  the  term  of  Whitsunday  old 
style.  In  a  competition  between  his  heir  and 
«iecutor,  it  was  held,  _firit,  that  the  executor 
ms  at  common  law  entitled  to  the  rent  legally 
doe  at  Whitsunday  1846,  but  conventionally 
payable  at  Martinmas  therea^r,  and  to  aU 
the  antecedent  rents.  It  was  held,  tecond, 
that  nnder  the  provisions  of  the  Apportion- 
ment Act,  he  was  entitled  to  a  proportion  of 
the  rent  legally  due  at  Martinmas  1846,  but 
conventionally  payable  at  W^hitsunday  1847, 
corresponding  to  the  ancestor's  three  days' 
anrrivance  of  the  legal  term  of  Whitsnnday 
1 846. 

The  case  of  Blaikie  v.  FarqtiiiaTion,  July  18, 
1849,  11  D.  1456,  was  the  case  of  an  arable 
farm,  the  entry  to  which  was  at  the  term  of 
Martinmas  1838,  the  rentpayable  half  yearly; 
the  first  half  year's  rent  at  Martinmas  1839, 
and  the  second  at  Whitsunday  following,  both 
payments  being  for  crop  1339,  and  so  on 
thereafter.  The  landlord  died  on  14th  May 
1841.  In  a  competition  between  his  heir  and 
exacDtor,  it  was  held,  first,  that  the  executor 
was  at  common  law  entitled  to  the  rent  pay- 
able at  Whiteunday  1841,  being  the  last  half 
of  the  rent  for  crop  1840,  It  was  held,  teeond, 
that  under  the  Apportionment  Act  he  was 
entitled  to  the  bsJf  year's  rent  payable  at 
Martinmas  1841,  minus  the  proportion  of  it 
effeiring  to  one  day  being  the  rent  applicable 
to  the  period  from  Martinmas  1840  to  14th 
May  1841,  when  the  landlord  died.  The  estate 
iu  this  case  was  held  under  a  strict  entail. 

In  both  these  cases  the  estates  were  en- 
tailed. In  the  English  case  of  Browne  v. 
Amyot,  3  Hare,  173,  it  was  decided  that  the 
apportionment  statute  applies  only  to  coses  in 
which  tlie  interest  of  the  person  interested  in 
the  rents,  dec,  is  terminated  by  his  death,  or 
by  the  death  of  another  person  ;  but  did  not 
apply  to  the  case  of  a  tenant  in  fee,  or  pro- 
Tide  for  the  apportionment  of  rent  between 
the  real  and  personal  representative  of  such, 
whose  interest  is  not  terminated  at  his  death. 
The  case  Baillit  v.  Maedonald  LoctAart  (unro 
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porUi),  was  not  argued  in  the  Court  belov 
in  consequence  of  the  judgments  in  the  pre- 
ceding cases  of  Campbell  and  Blaikie,  but  was 
appealed  to  the  House  of  Lords  for  the  pur- 
pose of  having  it  determined  whether  the 
statute  was  applicable  to  entailed  estates;  and 
it  was  determined  that  it  did  apply.  Loud 
Grakwokth, (7.,  observed: — "I  have  no  doubt 
that  the  statute  applies  to  a  tenant  in  taiL 
The  evil  prior  to  the  statute  was  that  if 
the  tenant  in  tail  died  indebted,  and  the 
rents  were  nearly  accruing  due,  all  these  ac- 
cruing rents  would  go  to  the  successor.  To 
remedy  that  evil  the  statnte  was  passed.  I 
cannot  doubt,  upon  the  construction  of  the 
statute,  that  the  question  here  is  really  not  a 
question  of  feudal  law,  but  a  question  of  the 
meaning  of  the  Legislature.  There  is  not- 
thing  determined  in  this  case  but  the  ap- 
plicabilj^  of  the  statute."  2  Matyueen,  256, 
27  Jw.  367.  See  also  the  cases  of  Beer  t. 
Beer,  1852,  12  Seotfs  New  R^.  60  ;  Loete  r. 
De  Burgh,  20  L.  J.  Chane.  384 ;  Knight  v, 
Boughtoti,  12  Beti.  312  ;  Markkg,  1839,4  M;^ 
and  Crai^,  Chan.  ca.  484. 

Heir-Female.  See  Dettinatioa, 
Heira  and  Bainia.  The  expression  "  heirt 
and  bairm,"  or  "heirs  and  children,^'  of  a  mar- 
riage, in  the  destination  of  an  heritable  estata 
in  a  contract  of  marriage,  carries  the  estate 
to  the  heir-at<Iaw,  and  not  to  all  the  children 
of  the  marriage,  share  and  share  alike;  where- 
as, the  expression  "baimt  of  the  marriage"  or 
"children  of  the  marriage,"  omitting  the  word 
" heiri"  carries  the  property  to  all  the  child- 
ren of  the  marriage  equally.  BelVt  Priw. 
§  1963,  et  seq.  See  Dutination.  Baimt  of  a 
Marriage. 

Heirship  Horeables ;  are  the  moveables  to 
which  the  heir  in  heritage  is  entitled,  to 
order  that  he  may  not  succeed  to  a  house 
and  land  completely  dismantled.  They  con- 
sist of  the  best  of  certain  kinds  of  moveable 
goods  belonging  to  the  heir's  predecessor, 
snch  as,  furniture,  horses,  cows,  oxen,  farming 
utensils,  &c.,  but  not  including  fungibles. 
Where  articles  go  in  pairs  or  dozens,  it  is 
the  best  pair  or  dozen,  or  best  yoke.  Under 
this  are  comprehended  the  family  seal  tf 
arms,  the  ornaments  of  the  seat  in  church. 
See  a  full  list  of  heirship  moveables  given  in 
Rop^t  Minor  Prae.  p.  538,  edU.  1734.  Heir- 
ship moveables  are  due  only  to  the  heir  of  a 
baron  or  of  a  burgess.  In  this  sense,  a  person 
infefl  in  lands,  or  even  in  an  annualrent  of 
lands,  is  held  to  be  a  baron ;  but  he  roast 
have  been  infeft,  and  the  burgess  must  be  an 
actual  trading  burgess  in  a  royal  burgh,  not 
merely  an  honorary  one.  It  is  the  heir  of 
line  only  who  has  a  right  to  claim  heirship 
moveables,  and  of  this  right  he  cannot  be  de- 
prived by  any  testamentary  or  death-bed  deed 
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of  tlie  ancestor's.  When  there  an  hein- 
portioDen,  it  b  the  eldest  heir-portioner  only 
vbo  is  entitled  to  heirship  moyeablei ;  £r«L 
B.  ill.  tit.  8,  S§  13, 17,  et  uq.  The  title  to 
heirship  moTe&blesrequires do  service  to  eom- 

Elete  it ;  possession  is  sufficient.  Bnt,  if  the 
eir  die  without  attaining  posaessioD,  heir- 
ship moveftbles,  on  his  death,  do  not  descend 
to  ois  executors,  hot  to  the  heir  of  the  first 
deceased.  Er$k.  ib.  $  77  ;  Stair,  B.  iii.  tit.  5, 
i  7,  et  teq.;  Mtre't  NoUi,  p.  cccxxz.;  Bani. 
Tol.  ii.  pp.  292,  328 ;  BeiPs  Prine.  $  1903 ; 
Bromii'i  Syn^.  h.  t.  and  pp.  II77,  2053; 
Sandford  on  Htrit.  Suceeu.  >.  17,  36,  et  teq. ; 
Hmter't  LanMord  and  TemaU. 

Hon-Portiawn.  Failing  the  male  issae 
•nd  their  issue,  the  snccenion  opens  in  faToor 
of  the  female  issue.  The  heritage  does  not 
fpt  to  the  eldest  female  alone,  but  to  all  the 
ftmales  in  the  same  degree  of  relationship, 
who  inherit  equally  and  pro  mdiviso  as  heirs- 
portionere.  In  this  succession  the  jus  r^<e- 
tentatunut  prerails.  Thus,  if  the  deceased  be 
Bunrived  by  two  daughters,  and  by  a  grandson 
or  grand^nghters  by  a  deceased  danghter, 
the  gr&ndsoD,  as  his  mother's  heir-at-law, 
will  succeed  to  her  ihare  of  the  ancestor's 
heritage,  to  the  exclusion  of  his  sisten ;  or  if 
the  deceased  danghter  has  been  snrnved  by 
daughters  only,  they  will  succeed  as  heiresses- 
portioners  to  their  mother's  share  of  their 
grandfather's  snccesuon.  The  eldest  heir- 
portioner  by  legal  SDCcesuon,  hot  not  by  pro- 
vision, has  right  to  the  mansion-house  of  an 
estate  in  the  country,  a&  &  praeipuum,  with- 
out compensation  to  her  sisters.  She  is  also 
entitled  to  such  peerages,  dignitiee,  and  titles 
of  honour,  as  are  not  otherwise  limited.  The 
eldest  has  also  right  to  subjects  indiTisib^e, 
such  as  superiorities,  a  house  in  town,  or  a 
small  villa  in  the  country ;  but  for  such  sub- 
jecia  she  must  giro  compensation  to  her 
sisters.  On  the  death  of  the  second  of  three 
sisters,  the  succession  of  conquest  does  not  go 
as  on  the  death  of  a  middle  brother,  but  to 
the  beirs  of  both  sisters,  as  hetro-portioners. 
Stair,  B.  iii.  tiL  6,  §  11 ;  Mor^s  iiotet,  ezx. 
cecxzix. ;  Erik.  B.  iii.  tit  8,  S  13 ;  Saniferd 
m  Herit.  Swxei.  i.  3  to  33;  Bdfs  PriiK.  § 
1659 ;  lUutL  ib.  and  6  1670.  See  Briene  oj 
Dimion.     CoUatioit.     Execulori. 

Hcmld;  is  an  officer  serring  under  the 
lyon  king  at  arms.  The  hing  at  anus,  with 
the  heralds  and  pursuivants  in  their  robes, 
proclaim  peace  and  war,  or  make  other  royi ' 
proclamations.  Erii.  3.  i.  tit.  4,  §  32.  Se 
Lyon  King  at  Arm*. 

Hetedltament ;  in  English  law,  all  such 
immoveable  things,  whether  corporeal  or  in- 
corporeal, as  a  man  may  have  to  htm  and  his 
heirs  by  way  of  inheritance,  and  which,  if 
they  are  not  otherwise  devised,  descend  to  the 
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next  heir,  and  not  to  the  executor,  as  chattels 
do.    ToaUin^  Did.  h.  t. 

Heresy ;  among  Protestants,  a  false  opinion 
repugnant  to  some  point  of  Scriptnnu  doe- 
trine,  and  either  absolutely  essential  to  the 
Christian  faith,  or  at  least  of  high  impor- 
tance.    Tonlina'  Diet.  h.  U 

Hereseld ;  was  the  best  horse,  ox,  or  cow, 
belonging  to  a  tenant,  whieh,  on  his  death, 
¥ras  due  to  the  landlord.  See  Sxme,  k.  t. 
This  exaction  has  been  long  unknown  in  prao-  . 
tice,  although,  in  charters  by  prognis  from 
superiors,  the  wcrd  is  occasion^y  met  with ; 
and  sometimes,  in  striking  a  eompoaiti(a,tlM 
value  of  the  herexeld  is  stated  against  the 
vassal  in  money  at  a  low  conversion.  StaVf 
B.  ii.  tit.  3,  §  80  ;  Bank.  toL  i.  p.  596  ;  vol.  ii. 
p.  116;  Brown't  Sj/nop.  h.  t.;  kinfs  Led.  it. 
175 ;  iTunfar's  Limjiord  and  TenanL 

Heriot;  the  English  law  term  connqtond- 
mg  to  the  Scotch  word  hereseld.  It  signifietl 
originally  a  tribute  given  to  the  lord  of  a 
manor,  for  his  better  preparation  for  war ; 
and  is  now  taken  for  the  beet  beast,  whether 
it  be  horse,  ox,  or  cow,  which  the  tenant  dies 
possessed  of,  due  and  payable  to  the  lord  of 
the  manor.  In  some  manors,  it  is  the  beat 
goods,  piece  of  plate,  &c.     TowtUnt'  Diet.  h.  t. 

Heontable  uid  KoTeable;  In  the  Roman 
law,  things  were  divided  into  corporeal  and 
incorporeal ;  and  the  former  elaa  was  subdi- 
vided into  moveable  and  immoveable.  But 
this  classification  has,  in  the  law  of  Scotland, 
given  place  to  the  tUstinetion  between  hni- 
table  and  moveable  rights,  a  distinction  rest- 
ing more  on  the  legal  rights  of  the  heir  and 
of  the  executor,  than  on  the  nature  of  the 
suhjectB  themselves.  Generally  all  rights 
in,  or  connected  with,  land,  are  heritable. 
Whatever  moves  itself,  or  can  be  moved,  with- 
out injury  to  itself,  or  the  subject  with  which 
it  is  connected;  and  whatever  is  not  united 
to  land,  is  moveable.  But  these  general  rhles 
are  subject  to  exceptions  and  modifications. 
Things,  in  themselves  moveable,  may  become 
heritable  by  succession.  Whatever  has  been 
by  art  annexed  to  land,  or  other  heritable 
subject,  BO  that  it  cannot  be  removed  without 
injury  or  change  of  nature,  is  heritable,  by 
accession.  See  Fixturet.  Miilt.  XaiMnery. 
Whatever  is  by  growth  connected  with  tiie 
soil  is  heritable,  under  certain  exceptions.  See 
Qrasi.  Say.  Things,  tntheiruatureberitahle, 
may  become  moveable  by  being  made  part 
of  a  moveable  univertitat.  Thus,  a  share  of 
heritable  subjects  forming  part  of  the  stock 
of  a  trading  company  is  moveable.  Things 
become  heritable  by  destination,  by  being 
madetodeBcendtotheheir,orotherwise.  Thus 
materials  prepared  for  completing  any  part  of 
a  house  are  heritable.  Books  and  f^mitan 
may  be  made  heritable  in  succession.    Dta- 
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•ftnation,  although  it  rules  succenioD,  operates 
no  change  on  snbjects,  in  respect  to  diligence. 
Debts  secured  apon  land  are  heritable.  But 
Bimple  pereoDsl  debts  aud  engagemeots,  shares 
of  companies,  public  or  private,  bank  stock, 
and  government  stock,  are  moveable.  Arrears 
-of  heritable  debts,  of  rents  and  feu-duties,  of 
the  interest  of  heritable  bonds,  &c.,  are  move- 
able. Personal  bonds  were  formerly  herita- 
ble afler  the  term  of  payment  was  past ;  they 
irere  made  moveable  b;  1661,  c.  S2,  but  con- 
tinue heritable  as  to  the  flsk,  and  jus  rdieta, 
utd  the  other  rights  of  husband  and  wife. 
Rights  in  their  nature  moveable,  bat  having 
a  tract  of  future  time,  are  heritable.  Titles 
of  honour  and  offices  continuing  after  the 
holder's  death  are  heritable.  Securities,  whe- 
ther by  heritable  bond  or  dispoaition  in  secu- 
rity, or  by  real  burden,  or  by  adjudication, 
are  heritable,  though  infeilmenthas  not  been 
taken.  Bonds  having  a  clause  of  infeftment, 
though  Dot  completed  by  sasine,  are  heri- 
table ;  hut  if  the  infeftment  be  suapended  till 
the  arrival  of  a  day,  or  the  purification  of  a 
condition,  the  debt  is  moveable.  Securities 
taken  by  a  tutor,  or  by  a  factor  loeo  lulorit, 
are  never  heritable.  The  nature  of  moveable 
rights  is  changed  by  a  supervening  heritable 
■eeority ;  but  heritable  rights  do  not  become 
moveable  by  supervening  moveable  securi- 
ties; on  the  contrary,  they  communicate  to 
those  supervening  securities  the  nature  of  the 
origmal  or  heritable  right.  Where  lands  or 
heritable  securities  are  conveyed  in  security 
of  personal  debts,  those  debts  become  heri- 
talde.  A  distinction  is  taken  between  those 
cases  in  which  a  trust  is  granted  for  the  secu- 
rity of  creditors,  and  the  trustee  is  infeft,  and 
those  in  which  the  trust  has  been  granted  for 
the  sole  and  immediate  purpose  of  paying  the 
debts  hy  a  sale.  In  the  farmer  case  the  suc- 
cession of  the  creditors  is  rendered  heritable, 
in  the  latter  it  remains  unchanged.  Exclu- 
ding eiocutors  in  a  personal  bond  makes  the 
bond  heritable.  Sums  directed  to  be  laidoot 
by  trustees  on  heritable  subjects,  are  heri- 
table. A  trust  and  instruction  to  sell  heri- 
table subjects,  and  convert  them  into  money, 
makes  an  heritable  debt  moveable ;  and  hence 
the  claim  against  the  trustees,  at  the  instance 
of  the  parties  beneScially  interested  in  the 
proceeds  of  the  trust-estate,  is  moveable,  and 
may  he  arrested.  A  charge  of  horning  on  an 
heritable  debt  makes  it  moveable ;  but  regis- 
tration, in  order  to  a  charge,  has  not  that 
effect.  Slair,  B.  ii.  tit.  3,  et  kj.,  and  B.  iii. 
tit.  1, §25;  Jfors's  JV^»(m,  p.  ciixviii. ;  Ersk. 
B.  ii.  tit.  2,  5  2  ;  Belfg  Com.  ii.  1,  et  te^.; 
Bank.  vol.  i.p.SU;  vol.ii.  198,  «tseo.;  BeWs 
Frme.  §  1470  ;  lUvit.  ib.  Sawljord  on  Her- 
itable Sueeestiim,  vol.  ii.  p.  206,  et  $eq. ;  Shaw's 
Digatfip.  227,  et  leq.;  Brown't  Synop.  k.  (.; 
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Rote's  Lect.  i.  41,  76.  See  also  Bond.  Ar- 
restmetU. 

Eeritahle  Bond ;  is  a  bond  for  a  sum  of 
money,  to  which  is  joined,  for  the  creditor's 
farther  secnrityi  a  conveyance  of  land  or  of 
heritage,  to  be  held  by  tJie  creditor  in  secu- 
rity of  the  debt.  Rom'i  Leet.  i.  76 ;  ii.  324  j 
BeWePrine.^910;  lilatt.  ib.  See  the  title 
Bond.     See  also  Burdens. 

H«ritahle  Swntritiea.  There  are  various 
ways  in  which  heritable  estates  may  be  made 
the  means  of  security  to  creditors.  The  cre- 
dit«r  may  either  lead  an  adjudication  against 
the  land,  or  it  may  be  secured  exclusively  for 
his  benefit  by  inhibition,  or  a  burden  may  be 
created  entitling  the  creditor  to  appropriate 
the  rents  and  uses  of  the  laud  until  the  debts 
shall  be  paid.  Real  securities  may  be  cre^ 
ted  or  dissolved  without  touching  the  radical 
right  to  the  estate  or  the  progress  of  titlesi 
and  they  are  discharged  by  the  eitinction  of 
the  debt,  without  any  feudal  form  of  recon- 
veyance. Heritable  securities  are  either  con- 
stituted by  infeftment  in  favour  of  the  credi- 
tors, or  tbey  depend  on  the  force  of  a  condi- 
tion qualifying  the  fight  of  property.  Of  the 
first  claa  are  wadset ;  infeftment  of  aunual- 
rent ;  heritable  bond  ;  disposition  in  seeori^, 
and  absolute  disposition  with  back-bond.  Of 
the  second  class  are  reserved  burdens  and  fa- 
culties to  burden.  Elchiet'  Notes  on  Stair,  p, 
136;  £lair,  B.  iii.tit.4,  §33;  tit.  5,  §§6  and 
25.  See  also  Brtk.  B.  ii.  tit.  8 ;  Stair,  B.  iv. 
tit.  25,  §  24 ;  Mor^i  Notes,  ocx. ;  BeWt  Com. 
i.  674;  ii.  205  ;  BeU's  Priae.  J  896 ;  lUtist. 
§901.    See  Bttnlens. 

Although  heritable  securities  may  still  be 
constituted  under  the  old  forms,  bonds  and 
dispositions  in  secnrity  may  now  be  granted 
in  the  form  of  schedule  A,  annexed  to  tbe 
act  10  and  11  Vict.,  c.  50,  1847;  and  the  re- 
cording of  securities  granted  in  that  form  in 
the  Register  of  Sasines  is  as  effectual  sa  if  they 
had  contained  ail  the  usual  clauses,  and  as  if 
sasine  had  been  taken  thereon  and  the  in- 
strument of  sasine  daly  recorded.  Such 
bonds  and  dispositions  in  security  may  be  re- 
gistered at  any  time  during  the  lifetime  of 
the  grantee, but  if  not  so  registered,  these  shall 
be  a  sufficient  warrant  of  sasine  in  favour  of 
the  party  bavingrighttothem  by  service,  adju- 
dication,or  otherwise;  infeftment  being  passed 
upon  them  according'to  the  form  prescribed  by 
the  act  8  and  9  Vict.,  c.  35, 1846.  See  In- 
fejlment.  A  sale  carried  through  in  terms  of 
the  act  is  as  valid  and  effectual  to  the  pur- 
chaser as  if  it  had  been  made  by  tbe  grantor 
of  the  security  himself,  and  that  whether  tho 
grantor  shall  have  died  before  or  after  the 
sale,  and  without  the  necessity  of  confirmation 
by  him  or  his  heirs,  and  notwithstanding  that 
the  party  who  is  the  debtor  in  the  security 
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sad  in  rigbt  of  iht  lands,  may  at  tbe  time  of 
the  sale  be  in  pnpillarit;  or  minority,  or  buV 
ject  to  any  legal  incapacity.  The  creditor 
or  purchaser,  bowoTer,  is  also  entitled  to  de- 
mand from  the  grantor  of  the  secnrity,  and 
his  hein,  any  deeds  which  may  at  common 
law  be  necessary  for  rendering  the  same  effec- 
tual, or  otherwise  completing  in  due  form  the 
purchaser's  title.  A  creditor  selling  under 
his  security  is  bound  to  count  and  reckon  for 
the  BurpluB  of  the  price  which  may  remain, 
after  deducting  the  debt  secured,  with  the 
interest  due  thereon  and  penalties  incurred, 
and  the  whole  expenses  attending  the  sale  ; 
and  after  paying  all  previoui  incumbranc«s, 
and  the  expenses  of  discharging  them,  he 
mnst  consign  such  surplus  in  one  or  other  <^ 
the  chartered  banks,  or  in  a  branch  of  any 
such  bank,  in  the  joint  names  of  the  seller 
and  purchaser,  for  behoof  of  the  party  or 
parties  having  the  best  right  to  it,  and  the 
particular  bank  into  which  the  consignation 
is  to  be  made  must  be  specified  in  the 
articles  of  roup.  Upon  a  sale  being  carried 
through  in  terms  of  the. act,  and  upon  con- 
signation of  the  Burplua  of  the  price,  the  dis- 
position by  the  creditor  to  the  purchaser  has 
the  effect  of  completely  disencumbering  the 
lands  sold  of  all  securities  and  diligences  pos- 
terior to  the  security  of  the  creditor  selling, 
as  well  as  of  the  security  and  diligence  of 
that  creditor  himself. 

Heritable  securities  may  be  transferred  by 
an  assignation  or  other  deed  of  conveyance, 
according  to  the  form  in  the  schedule  No.  I., 
annexed  to  the  Act  S  and  9  Vict.,  c.  31, 1845 ; 
and  on  such  assignation  or  conveyance  being 
recorded  in  the  Proper  Register  of  Sasines, 
the  security  will  be  transferred  to  the  assig- 
nee as  effectually  as  if  it  bad  been  disponed 
and  assigned,  and  infeflment  passed  upon  it 
according  to  the  old  form.  Where  the  assig- 
nation or  conveyance  of  the  security  is  con- 
tained in  a  deed  of  conveyance,  granted  for 
farther  purpose  and  objects,  or  conveying 
other  properties,  such  as  a  marriage  contract, 
deed  of  trust  or  settlement,  it  is  not  necessary 
to  record  the  wbole  of  the  deed,  but  it  is 
soffieient  to  expede  and  record  a  notarial 
instrument,  setting  forth  generally  the  nature 
of  the  deed  of  conveyance,  and  containing  at 
length  the  part  of  the  deed  which  relates  to 
security  conveyed.  Upon  the  death  of  any 
creditor  fully  vested  in  right  of  an  heritable 
secnrity,  the  heir  may  complete  his  title  to  it 
by  writ  of  acknowledgment,  to  be  granted  in 
his  favour  by  tlie  person  duly  infeft  of  whom 
the  security  is  held,  according  to  the  form  set 
forth  in  the  schedule  No.  II.,  annexed  to  the 
said  act;  and  on  such  writ  being  duly 
gtstered,  the  heir  becomes  vested  with  the  full 
right  of  the  creditor  in  the  security.    Credi- 
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tors  adjudging  an  heritable  security  frem  th» 
creditor  in  the  security,  or  bis  heir,  may  com- 
plete their  title  to  it  by  duly  recording  the 
abbreviate  of  the  adjudication  in  the  Proper 
Register  of  Sasines,  such  recording  having 
the  same  effect  as  if  the  adjudger  had  been 
entered  and  infeft  on  a  chai-ter  of  adjudica- 
tion. The  heir  duly  served  of  any  creditor, 
also  was  duly  vested  in  an  heritable  security ; 
or  the  general  disponee  of  such  creditor  may 
complete  his  title  to  the  secnrity  without  the 
intervention  of  the  superior,  by  expeding  and 
recording  an  instrument  under  the  hands  of 
a  notary  public,  aecording  to  the  form  set 
forth  in  the  schednle  No.  III.,  annexed  to  the 
said  act ;  and  on  such  instrument  being  re- 
corded in  the  Proper  Register  of  Sasines,  such 
heir  or  disponee  becomes  rested  in  the  full 
right  of  the  creditor  in  the  security,  in  the 
same  manner  and  to  the  same  effect  as  the 
creditor  himself  was.  Assignations  or  con- 
veyances of  heritable  securities  may  be  re- 
corded at  any  time,  and  in  competition,  are 
preferable  according  to  the  date  of  regis- 
tration.  An  heritable  security  may  be  effec- 
tually renounced  and  discharged  in  whole  or 
in  part,  by  a  discharge  executed  according 
to  the  form  set  forth  in  the  schedule  No.  lY., 
annexed  to  the  said  act,  and  recorded  in  the 
Proper  Regist«r  of  Sasines.  The  act  farther 
declares,  that  nothing  declared  in  it  shall 
prevent  the  transmission  or  extinction  of  se- 
curities in  the  forms  in  use  at  the  passing  of 
the  act ;  and  the  subsequent  statute,  10  and 
11  Vict.,  c.  EO,  1847,  declares  that  nothing 
declared  in  it  shall  prevent  the  constitntion 
of  heritable  secnrities  in  the  forms  in  use,  or 
which  might  be  competently  used  at  the  past- 
ing of  that  act.  The  same  act  farther  de- 
clares, that  all  the  provisions  and  enactments 
contained  in  the  previous  act  8  and  d  Vict., 
c  31,  shall  apply  to  the  transmission  and  ex- 
tinction of  heritable  securities  constituted  in 
terms  of  the  subsequent  act,  with  this  proviso, 
that  where  reference  is  directed  by  the  prior 
act  to  be  made  to  the  instrument  of  sasine  on 
any  bond  and  disposition  in  security,  it  shall 
be  sufficient,  in  the  case  of  a  bond  and  dispo- 
sition in  security  granted  under  authority  of 
the  subsequent  act,  to  make  reference  to  the 
date  of  recording  such  bond  and  dispoeitiDa 
in  security  itself  in  the  Register  of  Saainea. 
The  constitution  and  transmission  of  heritable 
securities  is  also  affected  by  the  Titles  to  Land 
Act.     See  TitUs  to  Land. 

Heritable  Jnriadiotions ;  were  grants  of 
criminal  jurisdiction  bestowed  on  great  fa- 
milies,  with  a  view  to  the  more  easy  and  ex- 
peditious administration  of  justice.  Thew 
jurisdictions,  with  other  powers  possesBed  l^ 
landed  proprietors,  were  abolished  aftef  the 
Rebellion  1745,  by  the  act  20  Geo.  II.,  0.43, 
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and  compauutioDS  given  to  tbose  who  suffered 
patrimoni&llv  by  the  opentioD  of  that  ttat- 
ute.    Enlc.  B.  i.  at.  2,  ^U.eitiq. 

Heritor ;  in  ita  original  acceptation,  gigni- 
fled  the  proprietor  of  an  heritable  subject ; 
but,  in  connection  with  parochial  law,  the 
terra  is  confined  to  such  proprietors  of  lands 
or  hooBes  as  are  liable  in  payment  of  public 
burdens.  In  the  case,  Earl  of  Slra&more, 
Feb.  26, 1762,  M.  13,128,  in  a  question  as 
to  the  right  to  vote  as  an  heritor  in  the  elec- 
tion of  a  schoolmaster,  it  was  found,  that 
those  feuars  only  are  entitled  to  vote  who  pa; 
cess,  whether  separately  or  in  ft  cutmtlo  vain- 
ation.  It  has  liliewise  been  found  that  heri- 
ton,  who,  by  their  title-deeds,  are  liable  in 
payment  of  cess  and  parish  burdens,  have  a 
title  to  vote,  whether  tbeir  lands  stand  sepa- 
rately valued  on  the  cess-roll  or  not,  and  al- 
though they  be  neither  entered  in  the  cesB- 
roll,  nor  in  the  books  of  the  collector  of  cess, 
as  paying  cess.  The  liferenter  has  the  right 
of  voting  in  preference  to  the  flar.  Heritors 
may  vote  by  proxy.  The  management  of 
the  poor  is  now  regulated  by  the  Poor  Law 
Amendment  Act,  8  and  9  Vict.,  c.  83  (1845). 
See  Poor,  Ersk.  B.  ii.  tit.  10,  §  67;  Bt^t 
FriM.  §  1136 ;  Dvnlop's  Parochial  Law. 

Hermaphrodite.  In  the  Englisb  law,  a 
person  partaking  of  both  sexes  may  give, 
grant,  or  inherit  as  either  man  or  woman ; 
TonUtJu'  Did.  k.  t.  Forbes,  in  his  Institute, 
divides  the  seies  into  male,  female,  and  "her- 
maphrodite— t.«.,both  male  and  female,  which 
is  esteemed  to  be  of  that  sex  which  is  most  pre- 
vailing in  the  person."  Forbes,  Intt.  B.  i.  c.  1. 

HonMp;  the  crime  (formerly  prevalent  in 
this  country)  of  carrying  off  cattle  by  force. 
It  is  described  as  "  the  masterful  driving  off 
cfcattLe  from  a  proprietor's  grounds."  HutM, 
i.  107. 

Hide ;  an  old  English  land  measure,  the 
extent  of  which  is  not  quite  certain,  being, 
according  to  some,  100,  according  to  others, 
120  acres.  Coke  says  that  it  contains  no  de- 
terminate nnmber  of  acres.  Eight  hides 
made  a  knight's  fee.     Tomtint'  Diet  h.  t. 

ffighmyt;  are  inter  regalia,  being  vested 
in  tbe  Crown  for  the  benefit  of  the  people. 
The  arrangement  and  police  of  turnpike  roads 
have  been  tbe  subject  of  a  number  of  statutes, 
local  and  general.  At  first  they  were,  by 
Tarions  statutes  (1669,  c.  16;  1670,  c.  d; 
1666,  c  8  ;  and  11  Geo.  III.,  c.  63),  placed 
under  the  direction  of  the  commissioners  of 
supply,  and  justices  of  the  peace  of  the  county. 
Bnt  afterwards,  in  almost  every  county,  acts 
of  Parliament  were  passed  for  regulating  the 
roads,  and  giving  power  to  trustees  to  arrange 
the  statate  labour,  to  levy  tolb,  and  to  borrow 
money  on  the  produce  of  them.  To  remedy 
the  abuses  which  prevailed  in  the  obtaining 
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ftnd  administering  of  these  local  acta,  the 
General  Road  Acts,  4  Geo.  IV.,  c.  49,  and  1 
and  2  Will.  IV.,  c.  43  (1831),  were  paased. 
Their  object  is  to  reduce  to  sn  uniform  system 
the  management  of  all  the  highways,  with  a 
reservation  of  whatever  may  be  peculiarly 
necessary  in  certain  localities.  There  are 
therefore  still  local  acts  relative  to  almost 
every  county  in  Scotland,  adapted  to  the  pe- 
culiar circumstances  of  the  district.  But  the 
general  act  repeals  all  the  old  acts  of  the 
seventeenth  century,  and  such  recent  acts  as 
are  of  the  nature  of  general  laws ;  and  the 
rules  now  established  are  declared  to  ex- 
tend to  all  local  acts  now  in  force,  or  to  be 
enacted,  relative  to  roads  in  Scotland.  The 
subjects  which  the  act  embraces,  are  the 
qualifications  and  powers  of  trustees ;  regula- 
tions for  driving  of  vehicles ;  the  exaction  of 
tolls;  theerectionof  toll-bars,  Ac;  the  penal- 
ties for  evasion  of  tolls ;  the  cutting  of  ditches 
and  drains ;  encroachments  upon,  or  obstruc- 
tion of  the  highway;  compensation  to  pro- 
prietors ;  the  making  of  footpaths ;  the  prun- 
ing of  hedges,  and  the  like.  A  highway 
must  be  at  least  twenty  feet  broad,  without 
inclndingthe  ditch  on  either  side;  and  powers 
are  conferred  on  the  trustees  for  widening  all 
turnpike  roads  to  that  extent,  and  for  t^ing 
ground  for  that  purpose  without  paying  for 
it,  but  reserving  the  owner's  claim  of  damages 
for  fences  removed  or  injured.  They  are  wso 
empowered  to  widen  roads  to  forty  feet,  on 
giving  compensation  for  the  ground  ti^en 
above  twenty  feet.  Each  local  act  is  to  be 
read  as  if  the  general  act  were  incorporated 
in  it.  This  does  not  apply  to  pontage  acts. 
All  regulations  in  local  acta,  not  inconsistent 
with  the  rules  of  the  general  act,  are  effec- 
tual. The  trustees  are  not  entitled  to  compel 
tbe  public  to  use  the  read,  by  shutting  up  a 
pari^  road ;  and  where  any  unwarranted  ob- 
struction has  been  occasioned  de  recenli  by 
trustees  or  others,  it  may  be  removed  brevi 
manu.  The  statutory  jurisdiction  under  the 
general  road  act  is  veEt«d  in  the  justices  of 
peace  and  quarter  sessions,  exclusive  of  the 
review  of  the  Court  of  Session.  Au  excellent 
digest  of  the  law  of  the  road  will  be  found  in 
Sheriff  Barclay's  work  on  that  subject  (1836). 
See  also  Ersk.  E.  ii.  tit.  6,  §  17;  B.  i.  tit.  4, 
5  14;  Stair,  B.  ii.  tit.  1,  §  7,  and  tit.  7,  §  10; 
Bank.  vol.  i.  p.  679,  and  vol.  ii.  p.  150;  BeU't 
Prine.  S  659;  lUmt.  ib.;  Blair" t  Justice  of 
Peace,  a.  t;  Karnes'  Stat.  Law  Abridg.  h.  (.; 
Barclay's  Law  of  Highioa^s.  See  Statute  La- 
bour.    Parish  lioadt.     Qiwch  Road. 

Hilda  TerrEo;  hida  tarts ;  a  "pleuch  of 
land."     Skene,  h.  t, 

Hino  lode;  a  technical  exproseion  used  in 
Scotch  legal  phraseology,  to  signify  on  either 
side,  or  on  this  side  and  the  other,  as  con- 
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nected  with  aparticalar  proees,  account,  or 
traniaetion.  Thns,  the  claims  of  parties  hmc 
inde,  BigoiGeg  their  reciprocal  claims  against 
each  other,  u  at  a  particular  time,  or  in  a 
particular  process  or  suit. 

Hiltoriei ;  hotr  far  evidence.   See  Evidence. 
Dickson  on  Evid.  690. 

Holding!,  The  holding  is  a  term  used 
feudal  law  to  aignify  the  tenure  or  nature  of 
the  right  given  bj  the  superior  to  the  vassal, 
It  expresses  the  services  due  to  the  superior, 
and  ascertains,  b;  a  single  word,  as  bj  the 
word  feu,  or  blench,  the  state  of  the  connection 
between  the  superior  and  vassal.  When  it 
is  said  that  a  person  holds  feu,  it  is  equivalent 
to  saying  that  he  holds  his  lands  for  payment 
of  a  snm  of  money  yearly,  or  for  a  yearly  pay- 
ment in  grain;  and  blench  means  a  mere 
elusory  duty,  as  a  penny  Scots.  There  are, 
besides,  certain  rights  incident  to  all  holdings, 
which  are  explfuned  ander  other  articles. 
Two  species  of  holdings  formerly  known  are 
now  extinct — viz.,  ward  hold  in  gaud  mortifica- 
tion. Wardholding  was  the  military  tenure 
of  this  country.  The  ward  and  marriage  of 
the  heir,  which  were  two  of  its  casualties,  were 
of  the  most  oppressive  nature.  See  Ward. 
Marriage.  Avail.  And  recognition,  by  which 
the  feu  fell  back  to  the  superior  on  the  vassal's 
giving  out  more  than  one-half  of  the  feu,  was 
an  impediment  in  the  transmission  of  land 
holding  ward,  which,  previous  to  the  aboli- 
tion of  wardholding,  occasioned  the  moat 
serious  inconvenience.  Wardholding  was  abo- 
lished by  the  20  Oreo.  II.,  c.  50.  And  where 
the  lands  held  in  ward  of  the  Crown  or  of  the 
Prince,  they  were  converted  into  blench-hold- 
ings ;  when  tbey  held  of  a  subject-superior, 
they  were  converted  into  feu-holding,  and  rules 
were  laid  down  for  fixing  the  feu-duties  to 
be  paid.  This  statute  was  one  of  the  results 
of  the  Rebellion  of  1745,  and  was  meant  to 
lessen  the  influence  of  superiors  with  their 
vassals.  Mortification,  which  is  the  other 
species  of  holding  that  has  fallen  into  disuse, 
was  the  tenure  by  which  churches  or  religions 
societies  held  land  for  charitable  purposes,  or 
for  prayers  and  masses  for  the  aonls  of  the 
dead.  This  tenure  fell  at  the  Reformation ; 
and  where  lands  are  now  destined  for  a  chari- 
table purpose,  they  are  given  out  to  be  held 
either  in  feu  or  in  blench,  according  to  cir- 
cumstances. The  modern  holdings  therefore 
are  either  fen  or  blench.  The  feu-holdings 
are  those  which  hold  of  the  Crown  or  of  a 
subject -superior,  in  consequenee  of  original 
feu-rights ;  or  they  are  rights  which  formerly 
held  ward  of  a  subject,  and  are  now  converted 
into  feu,  under  the  Act  20  (Jeo.  II.,  c,  50. 
The  blench-holdinga,  again,  are  either  origi- 
nally blench,  and  are  held  oither  of  the  Crown 
or  of  a  subject-superior;  or  they  were  formerly 


UOL 

wardholdings  held  of  the  Crown  or  Princ*, 
and  converted  into  bloDoh-holdings  under  the 
statute.  It  is  obvious  that  original  bleuefa- 
holdings  will  now  seldom  be  created  by  a  anb- 
ject-Buperior ;  because,  in  such  a  transaction, 
the  grantor  of  the  right  can  bave  no  object  in 
interposing  himself  between  the  vasnl  and 
his  own  superior ;  and  thmi  rendering  it  necea- 
aary  for  his  heirs  and  disponoes  to  complete  a 
title  without  deriving  any  emolnment  from 
the  sub- vassal  age.  The  fen-holding  haa  a 
reddendo,  as  it  is  called,  or  rent  in  money  or 
in  grain,  payable  yearly,  at  terms  specified; 
and,  besides  this  Sxed  dnty,  there  are  certain 
casualties,  as  non-entry,  relief,  escheat,  dis- 
clamation and  purprestnre.  See  Casuaitiet, 
The  hlench-holding  has  the  same  casualties 
and  its  fixed  duties  (as  already  observed)  am 
an  elusory  annual  duty,  as  a  penny  mcuiey,  a 
hawk,  a  rose,  nomine  aibeefiriue.  When  tin 
words  lipetatur  tantwn,  are  added,  it  is  held 
to  be  discharged,  if  not  demanded  within  the 
year ;  and  where  those  words  are  not  added, 
atilt,  if  the  duty  be  of  yearly  growth,  it  ought 
to  he  demanded  within  the  year;  Ertk.  B.  ii. 
tit.  4,  §  1,  et  sej.  The  only  other  holding  is 
^t^a^e,  which  relates  to  property  within  burgh. 
See  Burgage.  Bank.  vol.  i.  p.  529,  et  t«q.; 
BeiPs  Com.  i.  680,  et  »eq.;  Belft  Prine.  §  680; 
Hlvit.  ih. ;  Bell  on  the  Purdtaeer't  Title,  p.  36, 
etseg.;  Aom's  Led.  ii.  106,et  teg.;  Mensiea'  LeeL 
p.  531.  As  to  the  distinction  between  base  and 
public  holdingaor  rights,  see  SomA^AI^.  Con- 
fimativn.  Coniolidation,  Dispotition.  Charter. 
Superiority.     Tenure,  and  auihoritiei  there  cited. 

Holiday.     See  Sfrnday.     Arreet. 

Holograph  Deed.  A  holograph  deed  is  a 
deed  written  with  the  grantor's  own  hand, 
which,  on  acconnt  of  the  difficulty  with  which 
the  forgery  of  such  a  document  can  be  accom- 
plished, is  held  to  be  valid  in  law  without 
witnesses.  Where  it  is  mentioned  in  the  deed 
to  have  been  written  by  the  grantor,  the  pre- 
sumption is,  that  the  deed  is  truly  holograph, 
though  the  contrary  may  be  proved;  but 
where  the  deed  does  not  bear  to  have  been 
written  by  the  grantor,  still  it  may  be  proved 
to  have  been  of  his  handwriting,  either  by  a 
comparison  of  the  handwriting,  or  by  the 
evidence  of  those  who  aaw  it  written.  A 
holograph  deed  without  witnesses  does  not 
prove  the  date  that  may  be  given  to  it ;  where 
witnesses  attest  the  deed,  it  will  pnive  its 
date,  because  the  evidence  of  witnessea  may 
be  resorted  to,  to  check  any  error  in  the  date. 
Holograph  missive  letters,  and  holograph 
bonds  and  sntiscriptions  in  count  books,  if  not 
sued  on  within  twenty  years,  prescribe,  nnleet 
the  pursuer  offer  to  prove,  by  the  defender's 
oath,  the  verity  of  such  writings ;  1669,  c.  9. 
Brtk.  B.  iii.  tit.  2,  §  22 ;  Stair,  B.  ii.  tit.  12, 
§  35,  and  B.  iv.  tit.  42.  §  6.;  Mot^t  Netet,  p. 
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edxz.;  Baat.  vol.  i.  p.  333 ;  »ol.  ii.  p.  172 ;  I 
BtWi  Com.  i.  324,  329 ;  BM")  Prine.  §§  20, 
690,  et  teq.;  JllasL  ib. ;  Didxon  on  Ev.  397, 
e<  teq.;  Uentiet'  Lect.  o.  132  ;  TaiPi  Law  of 
Evidence.     See  Dud.     Evidence. 

HolyroodhoOM.     See  Sanctuaiy.     Abbey. 

Homaginm ;  a  band  of  maorent,  vhea  any 
person  promiiea  to  serve  another  in  aik  sort, 
that  he  shall  be  friead  to  all  his  friends,  and 
fae  to  alt  his  faes,  against  all  deadly.  The 
following  curious  style  may  be  quoted  from 
Skene,  de  SignilUaiione  Verb&ntm: — "  I  become 
zour  man,  my  liege  King,  in  land,  lith,  life, 
and  limb,  wardlie  honour,  homage,  fealtie  and 
lawzie,  against  all  that  life  and  die ;  £Our 
ooonsell  conceilaud  that  se  schaw  me ;  the 
best  eonnsell  schawand,  gif  ye  charge  me ; 
Eour  skaith  and  dishonour  not  to  hear  and  see, 
hot  I  sail  let  it  all  my  gudlie  power  and  warn 
lun  theirof ;  swa  help  me  Ood."     Skene,  h.  t, 

Homioide;  is  the  killing  of  any  human 
creature.  It  may  he  jutlijiabte,  as  committed 
under  some  unavoidable  necessity;  or  exeue- 
dble,  as  where  a  person  engaged  in  a  lawful 
act  is,  without  intention,  the  occasion  of  an- 
other's death  ;  or  it  may  be  etUp^U;  and  of 
this  there  are  several  kinds;  as  where,  al- 
though accidental,  it  has  proceeded  from  care- 
lessness, or  where  it  proceeds  from  an  unlawful 
act,  or  where  it  is  done  with  an  intention  to 
do  bsTm,  though  the  intention  does  not  amount 
to  that  of  killing  the  person  ;  or  where  the 
lierson  intends  to  kill,  but  commits  the  act  on 
a  sudden,  from  resentment  excited  by  real 
and  great  injuries,  but  without  any  previous 
malice  or  hatred  to  the  deceased ;  and,  last  of 
all,  where  the  homicide  is  committed  from 
malice  and  forethought,  which  amounts  to  the 
crime  of  murder.  Hvme,  vol.  i.  p.  189,  et 
uq.;  Belft  Sup.;  Aliton's  Prine.  145 ;  Sleeie, 
70.     See  ifvrder.     Chaud  MeiU. 

Hamine  Beflegiando;  in  English  law,  a 
writ  to  bail  a  man  out  of  prison.  Tomlin^ 
Diet.  k.  I. 

Homologation;  is  a  technical  expression, 
■igniting  an  act  by  which  a  person  approves 
of  a  deed ;  the  effect  of  such  approbatory  act 
being  to  render  that  deed,  though  itself  de- 
fective, binding  upon  the  person  by  whom  it 
i*  homologated.  All  deeds,  informal  or  de- 
fective, may  be  homologated ;  that  is,  all  deeds 
exposed  to  the  statutory  nullities  arising  from 
the  regulations  established  for  the  regular 
execution  of  deeds,  or  deeda  granted  by  a 
person  capable  of  consent,  though  the  deed  be 
defective  at  the  time  from  the  want  of  the 
consent  of  those  whose  concurrence  the  law 
requires,  in  order  to  give  validity  to  the  deed: 
M,  for  example,  a  deed  by  a  married  womau 
without  the  consent  of  her  husband,  or  by  a 
ninor  without  the  consent  of  his  curators. 
And  in  general  any  irregular  or  informal  deed 


HON 


427 


may  be  homologated  by  the  parties  after  they 
are  capable  by  themselves  of  executing  a 
deed;  that  is,  by  the  woman  after  the  death 
of  ber  husband,  or  by  the  minor  after  attain- 
ing majority,  or  by  the  party  entitled,  but 
for  the  homologation,  to  found  on  the  irregu- 
larity. Homologation  is  to  be  inferred  only 
from  an  act  which  clearly  and  expressly  im- 
plies a  knowledge  and  approbation  of  the  deed. 
Thus,  the  paying  of  interest,  or  the  perform- 
ing of  any  obligation  came  under  in  the  deed, 
wilt  tie  accounted  homologation ;  but  an  act 
which  does  not  infer  a  knowledge  of  the  con- 
tents of  the  deed,  even  the  subscribiug  as  a 
witness,  if  there  be  no  other  proof  of  the  per- 
son's knowledge  of  the  contents,  will  not  infer 
homologation;  unless  the  persou  so  signing 
as  witness  is  connected  in  such  a  way  wit£ 
the  principal  parties  to  the  deed,  that  his 
approval  must  be  presumed.  Thus,  a  brother 
was,  by  ngning  as  witness,  found  to  have 
homologated  his  sister's  marriage-contract,  to 
the  effect  of  preventing  him  from  reducing  a 
bond  therein  assigned.  The  effect  of  homolo- 
gation on  the  person  homologating  is  to  render 
the  deed  as  effectual  against  him  and  his  heirs 
as  if  it  had  been  a  formal  and  regular  deed 
from  the  first ;  but  against  third  parties,  who 
do  not  represent  the  person  homologating,  the 
deed  is  expoBed  to  all  the  objections  originally 
competent  against  it.  Erdc.  B.  iii.  tit>  3,  j 
■17,  etseq.;  Stair,  B.  i.  tit.  10,  §11;  B.  iv. 
tit.  40,  §  29;  More,  p.  hvii.;  Sand/ord  on 
HeritaiU  Snccesiion,  i.  150 ;  Tail's  Late  of  Evi- 
dence, p.  131,  Iff  teq.;  Dickim  on  Evid.,  441, 
et  wj.  ,■  BelPs  Com.  i.  98,  144,  et  mj.  ;  ii.  499, 
et  teg. ;  BelCt  Prine.  §  27  ;  lUutt.  ib. ;  Bant.  i. 
p.  341 ;  Bamilton,  Bligh'e  AppetU  Catet,  ii. 
197  ;  Thomson  en  BiU»,  62, 199,  204. 

Honorariiim.  The  word  honorary,  in  the 
Roman  law,  was  applied  to  a  fee  not  paid  as 
a  remuneration  for  labour,  for  which  the 
labourer  could  exact  a  recompense ;  but  rather 
as  a  species  of  present,  made  as  an  acknowledg- 
ment for  trouble  gratuitously  taken ;  and,  in 
an  acceptation  nearly  similar,  the  word  has 
been  adopted  in  our  law.  In  this  sense,  the 
fee  paid  to  a  law-agent,  a  physician,  or  a  sur- 
geon, is  not  an  honorary,  since  any  of  them 
may  muntain  action  for  its  recovery.  But 
the  fee  of  a  counsel  or  barrister  is  properly 
an  honorary,  because  he  cannot  sae  his  client 
for  payment.  It  is  true  that  it  has  been  de- 
cided, that  where  a  taw-agent  has  received 
money  from  the  client  to  fee  counsel,  and  hae 
not  paid  the  fees,  the  counsel  may  sue  the 
agent  for  the  money.  The  same  rule,  how- 
ever, would  apply  to  the  case  of  any  mere 
donation  transmitted  by  the  hands  of  a  third 
party,  and  not  duly  delivered  to  the  donee. 
Accordingtooneautbority,the  word  honorary 
signifies  a  fee  paid  in  return  for  the  exercise 
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of  tbe  mental  facoUies,  in  coDtradUlioatioD 
to  Aire  in  contract  of  loeatio  eperis.  But  tbu 
distinction  is  not  well  grounded.  In  the 
special  case,  where  a  Scotch  advocate  agrees, 
for  &  certain  sum  to  go  to  London  to  attend 
an  appeal  to  the  House  of  Lords,  he  becomes 
a  proper  locator  operig,  and  might  maintain 
an  action  for  the  stipulated  sum.  As  a  general 
rule,  the  fees  of  pb]'8icians  (except  during  the 
deathbed  sickness),  and  of  lawyers  are  pre- 
sumed to  have  been  paid.  Mure's  Notes  on 
Stair,  ciiiT. ;  BeU't  Com.  ii.  167  ;  Beirs  Pnnc. 
§  568;  niMt.  ib.;  Keai/  v.  A.  B.,  7lh  March 
1837, 15  S.  *  D.  748.  See  ftlso  Jurist,  ii.  353. 

Htmoni ;  Acceptance  for.     See  Acceptance. 

Honour ;  in  Knglish  law,  a  noble  sort  of 
aeignorie,  on  which  other  inferior  honours  or 
loi^shipB  depend.     TonUin^  Diet.  K  I. 

Hononn.  Honours,  or  titles  of  dignity, 
descend  to  the  series  of  heirs  pointed  out  by 
the  grant.  They  require  no  service,  but  vest 
jure  sanguinis,  and  by  the  mere  force  of  the 
grant.     See  Dif/aitits. 

Horningr,  Letters  of ;  are  letters  running 
in  the  Sovereign's  name,  and  passing  the 
Signet.  Tbey  are  directed  to  messengers-at- 
arms,  as  sheriSs  in  that  part,  who  are  ordered 
to  charge  the  person  against  whom  the  letters 
are  directed,  to  pay  or  to  perform  in  terms  of 
the  will  of  the  letters,  which  must  be  con- 
sistent with  the  warrant  on  which  the  letters 
proceed.  The  warrant  on  which  letters  of 
horning  proceed  b  either  a  decree  of  the 
Court  of  Session,  or  the  decree  of  the  magis- 
trates of  burghs,  sheriffs,  stewards,  admirals, 
commissaries,  or  the  commission  of  tithes,  and, 
in  some  cases,  on  the  decrees  of  justices  of  the 
peace.  Decrees  of  registration  also  may  be 
the  warrant  of  letters  of  horning.  See  De- 
cree ff  Regishration.  But  where  the  decree, 
which  is  the  warrant  of  the  letters,  is  the  de- 
cree of  an  inferior  court,  a  bill  must  be  pre- 
sented to  the  Bill-Chamber  of  the  Court  of 
Session,  stating  the  nature  of  the  decree,  and 
the  terms  of  the  decemiture,  and  praying 
warrant  for  letters  of  homing  and  poinding. 
This  warrant  is  obtained  of  course ;  so  that, 
properly  speaking,  letters  of  horning  and 
poinding  pass  on  the  warrants  of  the  Court 
of  Session  only.  By  special  statute,  letters 
of  homing  are  authorised  to  pass  on  bills  of 
exchange,  the  protest  on  which  has  been  re- 
corded in  any  competent  court.  See  the 
nature  of  the  warrants  for  letters  of  homing 
more  fully  explained  under  the  articles,  BilU 
of  Signet  Letters.  BiU-Ckamber.  DUigeaee. 
See  also  Exehfjuer  Homimj.  Decree  conform. 
The  letters  of  horning  narrate  the  ground  of 
debt,  and  tbe  terms  of  the  decree  by  which 
the  judge  orders  payment  or  performance ; 
and  in  Uie  Will,  the  ofBcers  are  ordered  to 
command  and  charge  the  debtor  to  pay  or 
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perform  in  terms  of  the  warrant  stated  inth? 
recital,  within  a  certain  number  of  days^ 
Hornings  on  decrees  proceed  on  a  charge  of 
fifteen  S&jt,  excepting  when  the  debtors  reside 
in  Orkney  or  Zetland,  in  which  case  the  day» 
of  charge  are  forty.  On  obligations,  where 
the  clause  of  registration  specifies  the  number 
of  daysi  the  number  specified  will  regulate 
this  matter ;  or,  should  no  number  be  men- 
tioned, the  days  of  charge  must  be  fifteen  ; 
and  tbe  days  of  charge  on  letters  of  horning 
on  registered  protests  on  bills  of  exchange  are- 
six;  1681,  c.  20.  and  1696,  c.  36.  See  BiU 
of  Exchange.  Charge  on  Letters  of  Eoninff. 
In  virtue  of  the  will  of  the  letters,  the  debtora- 
are  charged  to  pay  or  perform,  under  the 
pain  of  rebellion,  and  of  being  put  to  the 
nom.  Tbe  letters  also  contain  a  warrant  for 
poinding  the  effects  of  the  debtor,  and  apply- 
ing them  in  payment  of  the  debt,  and  for 
arresting  his  funds  and  effects.  These  lettera 
must  be  eipede  by  a  writer  to  the  Signet ; 
and  before  a  charge  can  be  given  on  them, 
they  must  be  impressed  with  the  Signet.  For 
the  further  procedure  in  enforcing  obedience 
to  the  letters,  see  Poinding  Detmndaiioa^ 
Caption.  Imprisonment.  Stair,  B.  ii.  tit.  3, 
6  22,  and  tit.  4,  g  60 ;  B.  iv.  tit.  47,  §  7  ; 
Ersk.  B.  iv.  tit  3,  §  9 ;  Befft  Com.  i.  7 ;  ii. 
169,  et  seq.,  543,  et  teg.,-  BelCs  Prine.  j  2396, 
el  seq. ;  Bank.  vol.  ii.  p.  643 ;  vol.  iii.  p.  2,  A 
seq.;  Thomson  on  Bills,  p.  576,  et  seq.;  Jurid, 
States,  2d  edit.  vol.  iii.  pp.  567,  et  seq.,  600, 
iwte,  et  seq.,  to  734, 985,  etseq.;  Kames'  Equity, 
398 ;  Ross's  LeeL  i.  237,  et  seq.;  AUxandtr-t 
Abridg.  ^A.  S.  23, 146-8. 

Letters  of  homing  and  caption  were  nnUl 
recently  the  only  form  of  enforcing  civil  de- 
crees by  imprisonment,  except  in  the  case  of 
small  debt  decrees.  Although  tbey  may  still 
he  used,  they  are  now  superseded  by  the 
forms  of  enforcing  decrees  provided  bv  1  and 
2  Vict.,  c.  114.  See  Execution  of  'Decreet. 
M'Glashan's  Sherif-Cmirt  Pnc..  152. 

HOTsea.  By  the  law  of  England  the  war- 
ranty requires  to  be  express;  but  in  Soottandr 
where  a  horse  was  sold  at  a  full  value,  there 
was  formerly  implied  warrandice  that  he  vaa- 
sound.  This  difference  in  the  laws  of  the 
two  countries  has  been  removed  by  the  Mer- 
cantile Amendment  Act,  19  and  20  Vict.,  c. 
60  (1856X  which  enacts  that  a  seller  shall 
not  be  held  to  warrant  goods,  unless  he  shall 
have  ^ven  an  express  warranty  of  the  qua- 
lity or  sufficiency  of  the  goods  sold,  or  unices 
the  goods  have  been  expressly  sold  for  a 
special  and  particular  purpose,  in  which  case 
the  seller  is  considered  without  an  express 
warranty  to  variant  that  the  goods  are  fit  for 
the  purpose  for  which  they  were  sold.  Under 
the  term  "  goods"  animals  are  comprehend- 
ed; Ywnj  V.  Giffen,  Dec.  4, 1868,  21  D.  87. 
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It  is  often  »  question  of  diEBculty  wh&t 
constitutes  unsoaadnesB.  A  warranty  eeems, 
however,  to  comprehend  all  constitutional 
diseases,  and  all  aocidental  injuries  affectiug 
the  life  of  the  horse ;  all  diseases  and  accidents 
inducing  lameness  or  throvriag  the  horse  pre- 
maturely out  of  wori: ;  all  defects  or  bad 
hahits,  indicating  a  disease  amounting  to  un- 
soondness.  There  is  OHich  liitference  of  opi- 
nion vbelber  the  warranty  is  contravened  by 
faults  of  a  dighter  nature,  or  temporary  in 
their  oontinuance.  Bad  corns  have  been  held 
unsDnndneas  ;  also  running  thrush ;  roaring, 
when  it  proceeds  from  organic  defect,  but  not 
when  it  has  been  occasioned  by  neglect  in  the 
bringing  np.  Under  a  warranty  that  a  horse 
was  f^*ee  from  fault,  the  Court  found  the  buyer 
entitled  to  repetition  of  the  price,  it  hein^ 
proved  that  the  horse  was  a  crib-biter  and 
wind-sucker;  but,  in  an  English  court,  it 
was  held  that  orib-biting  is  not  incloded  in 
a  general  warranty.  It  has  been  held  in 
England,  that  a  seller's  general  warranty  was 
not  contr&vened,  on  its  turning  out  that  the 
horse's  age  was  greater  t^an  that  set  down 
in  the  pedigree,  it  beingshown  that  the  seller 
received  that  pedigree  when  he  bought  the 
horse,  and  that  he  had  no  other  means  of 
sscertainingitsage.  Faults  in  temper,  steadi- 
ness, courage,  utility,  die,  vhich,  however 
important,  do  not  amount  to  unaeundness, 
must  be  guarded  against  hy  exprees  stipula- 
tion ;  and  it  is  a  question  of  evidence,  whether 
such  engagement  has  been  undertaken,  and 
hew  far  it  has  been  complied  with.  The  ex- 
press stipulation  rules  the  decision.  A  horse, 
in  which  a  defect,  struck  at  hy  the  seller's 
engagement,  has  been  discovered,  must  be 
retomed  immediately,  or  as  soon  as  the  fault 
is  discovered ;  bul  effect  will  be  given  to  a 
stipulation  limiting  the  time  within  which, 
if  objected  to,  the  horse  must  be  returned. 
Brown  on  Sale,  286-90 ;  Bell'»  Priiui.  §  129  ; 
lUntt.  ib.  The  duty  on  horses  is  regulated 
by  the  act  16  and  17  Vict.,  c  90,  1853.  See 
Wurrandiee, 

Horsfr-BaoiBff.  See  13  Geo.  II.,  e.  19 ;  18 
Gee.  11^  c,  34,  §  2;  3  and  4  Vkt..  e.  6;  8 
and  9  Viet.,  c.  109. 

Hooghisg  of  Cattle.  This  offence  is,  hy 
1606,  c.  5,  punishable  as  theft,  and  with 
death;  jffum«,  i.  121. 

HoimdB.    See  Dcgt. 

Home  of  Comiitoiu.    See  Conunont,  Eoatt 

Houea.  The  act  1663,  c.  6,  provides,  that 
ninona  houses  within  burgh,  which  have 
been  nuiohabited  for  the  space  of  three  years, 
maybe  rebuilt;  and,  with  this  view,  the  ma- 
giitrmtes  are  directed  to  warn  the  proprie- 
ten  to  rebuild,  within  a  year;  and  if  the 
«  fail  to  comply,  the  houses  are  to 
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be'  valued  and  to  be  put  up  to  sale,  and  the 
price  which  they  bring,  after  deducting  ei- 
penses,  is  directed  to  be  given  to  the  proprie- 
tors. If  no  purchasers  appear,  the  magis- 
trates may  rebuild  them,  on  consigning  the 
appraised  value  for  the  use  of  the  proprie- 
tors. The  caee  of  liferenters  of  lands  within 
burgh,  who  decline  to  repair  the  houses  life- 
rented  by  them,  is  provided  for  by  the  act 
1594,  c.  226,  which  declares,  that  the  magis- 
trates "  sail,  at  the  instance  of  the  heritonres 
if  the  landes  within  the  samin,  upon  citation 
of  the  partie,  take  summar  cognition  of  the 
estaite  of  the  landes,  houses,  or  tenementa 
within  the  burgh,  be  ane  condigne  inquest  of 
the  nichthonres  thereof;  and  gif  the  samin 
be  found  aulde,  decayed  and  ruinous  in  ruife, 
sclaites,  dures,  windowes,  fluiring,  Iofti8,tim- 
mer-work  and  walles,  or  onie  of  them,  and 
ane  land  biggit  of  aulde,  and  throw  longtime 
decayed,  in  sik  sort  that  it  he  already  unha- 
bitable, or  that  within  short  time  may  he- 
come  unhabitable,  in  that  case  to  deceme 
that  the  conjunct  fiar  or  liferenter  sail  re- 
pair the  said  landes  and  tenements  in  the 
partes  thereof  decayed,  as  sail  he  found  be  tho 
said  inquest,  within  the  space  of  zeire  and 
day  nixt  after  they  be  required  thereto  he  the 
heritours ;  and  failzing  thereof,  declaires  that 
it  sail  be  frie  to  the  said  heritour  to  enter  to 
the  possession  of  the  same,  to  have  the  setr 
ting,  raising,  using,  and  disponing  thereupon 
in  all  time  cumming,  as  gif  there  war  no  life- 
rent or  conjunct  fee  standing  thairof:  Pro- 
viding alwaies,  that  sufficient  security  in  tlie 
burgh  quhair  the  landes  or  tenementes  lyei, 
be  tane  for  termlie  payment  to  the  conjunct 
fiars  or  liferenters  theirof,  enduring  their 
lifetime,  of  sic  mail  and  dewtie  as  the  samiue 
presentlie  gives  the  time  of  the  said  cognition, 
or  might  reasonably  give  on  that  estaite,  in 
case  it  be  not  presentlie  set,  deducand  alwaies 
the  annuates  and  uther  hording  lyand  their- 
upon,  and  this  to  be  extended  to  all  burnt 
and  waist  lands,  and  against  all  conjunct 
fiars  present  and  to  cum  within  burgh." 
£eirs  VoM.  i.  750 ;  Ron's  Lect.  ii.  497,  506. 
See  Jedge  and  IFarran*.  Edinburgh.  For  the 
law  as  to  agricultural  houses,  see  Feittet, 
Fiztvm.  MdioratioM.  Also  Bm/ne,  Vow's 
Am  Catet,  iii.  233. 

Houaebreakinp ;  is  the  worst  aggravation 
of  theft.  It  is  committed,  if  the  natnral  se- 
curity of  the  bouse  has  been  overcome,  al< 
though  it  may  not  have  been  broken  or  for- 
ced open  ;  but  it  is  not  committed  when  the 
thief  enters  in  consequence  of  some  of  the  se- 
curities being  removed ;  as,  if  he  should  en- 
ter by  an  open  window,  so  close  to  the  ground 
that  he  did  not  require  to  climb  or  to  receive 
external  assistance,  or  by  a  door  standing  on 
the  la(ch.    Where  tho  entry  is  effected  hy 


430 


HOTI 


concert  or  connivance  with  a  serrant  or  other 
person  within,  the  crime  is  honaebreakiDg  in 
all  concerned.  Every  dwelling-houae,  how- 
ever mean  and  ^agile,  and  every  shut  and 
fast  building,  though  Dotadwelling'houEe,  as 
a  connting-houK,  a  dairy,  a  stahle,  a  school- 
house,  Ac,  is  protected  by  the  law  agaiagt 
faoQsehreaking,  Housebreaking,  with  intent 
to  Bteal,  is  an  indictable  offence.  Theft  by 
housebreaking  is  capital;  but  the  punish- 
nient  is  now  often  mitigated.  Hume,  i.  98, 
et  teql;  Aliton's  Prine.  282 ;  Btimett,  136 ; 
SUde,  120.     See  Theft. 

Housebreaking,  with  intent  to  break  into 
and  steal  from  an  adjoining  house,  is  a  rele- 
vant  charge,  apart  from  actual  theft.  Thorn- 
ton, 1845,  2  Br.  389  •  See  also  Forba,  1845, 
2  Br.  461>  Raising  the  saah  of  a  window, 
left  partially  open  for  air,  and  thereby  eCTect- 
ing  a  sufficient  entrance  to  enable  the  party 
with  a  stick  to  move  articles  of  dreaa  within, 
has  been  held  to  amount  to  theft,  aggravated 
by  honsebroaking ;  O'Neil,  1846,  2  Br.  394. 
Entrance  by  false  keys,  or  even  by  the  trne 
key  entmsted  to  the  party  for  a  special  and 
different  purpose,  amoonia  to  housebreaking. 
Dmcan,  1849;  J.Shaw,  225;  Farquharsim, 
1854,  Trv.  512>  See  also  the  following  re- 
cent cases  aa  to  housebreaking,  Ross,  1842, 
1  Br.  294  ;  Rose,  1842  ;  1  Br.  437  ;  Macken- 
«>.  1845,  2  Br.  669. 

HoQW-Senta ;  sufTer  a  triennial  prescrip- 
tion by  the  act  1579,  o.  63.  Under  this  act, 
house^rents,  after  three  years,  prescribe,  and 
each  year's  rent  runs  a  separate  course  of 
prescription.  A  demand,  therefore,  for  house- 
rents  is  restricted  to  the  three  years  immedi- 
ately preceding  the  citation.  Ersk.  B.  iii. 
tit.  7, 5  17 ;  Slair,  B.  ii.  tit.  12,  §  30  ;  More's 
Notes,  p.  cclxxiv.,  Bank,  vol.  ii.  p.  103-  See 
Presa^ion, 

Hue  and  Cry;  in  English  law,  is  the  pro- 
cedure taken  by  a  person  robbed  or  other- 
wise injured,  to  pursue  and  get  possession  of 
the  culprit's  person.  At  common  law,  a  pri- 
vate person  who  has  been  robbed,  or  who 
knows  that  a  felony  has  been  committed,  is 
bound  to  raise  hue  and  cry  under  pain  of  fine 
and  imprisonment.  The  regular  mode  of 
raising  hue  and  cry  is,  for  the  party  to  go  to 
the  constable  of  the  next  town  and  declare 
the  fact,  and  describe  the  offender  and  the 
way  he  is  gone,  on  which  the  constable  raises 
the  town  and  searches  for  the  offender.  If  he 
does  not  find  him,  he  sends  the  like  notice  to 
the  constables  of  the  neighbouring  towns. 
nmlins'Dict.  h.  t. 

HneHinm ;  Hogestum ;  from  the  French,  a 
cry  formerly  used  in  proclamations,  inviting 
the  attention  of  the  people.    Skene,  h.  t.    See 

Himdred;  in  England,  a  part  or  division 
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of  a  shire.  Anciently  the  hundred  was  lia- 
ble to  make  compensation  in  cases  of  robbery,- 
maiming  cattle,  burning  stacks,  destroying 
trees,  4c  ;  bnt  this  responsibility  is  now,  by 
7  and  8  Oeo.  IV.,  c.  31,  restricted  to  damage 
occasioned  to  certain  kinds  of  property  by 
riotous  and  tumuUuone  assemblages.  Tom- 
lins'  Diet.,  h.  t. 

Hanttng.    See  Game  Lam. 

HnsbancL  The  relationship  formed  by 
marriage  gives  to  the  husband  certain  right*. 
The  property  which  forms  the  goods  in  com- 
munion, and  which  consists  of  moveables  only, 
is  under  the  administration,  of  the  buaband. 
A  personal  bond  bearing  interest,  is  not  in- 
cluded under  the  goods  in  communion.  Bnt 
the  yearly  interest  of  personal  bonds,  or  even 
the  interest  of  heritable  bonds,  or  rents  of 
land,  form  part  of  the  goods  in  commnnion  ; 
and  in  virtue  of  this  right,  the  husband  is 
entitled  not  only  to  aell  and  dispose  of  the 
goods  in  commnnion,  but  they  are  snbject  to 
attachment  for  his  debts;  and  should  those 
goods  not  be  recovered,  or  even  known  to  have 
existed  during  the  marriage,  yet  they  may 
be  recovered  by  the  husband  or  by  his  hein. 
This  right  of  administration  is  called  thejiu 
marili;  but  it  may  be  renounced,  as  to  a  spe- 
cial subject,  by  the  hnaband  in  an  antenuptial 
contract  of  marriage ;  or  it  may  be  excluded 
by  a  stranger,  in  regard  to  an  estate  con- 
veyed by  him  to  the  wife.  See  CmUmet  <^ 
Marriage.  Jits  Marxti.  From  this  right  of  ad- 
ministration are  excluded  paraphernal  goods, 
nnder  which  are  inclndea  the  wife's  body 
clothes  and  omamenle,  and  present*  made 
before  or  on  the  marriage-day ;  but  dona- 
tions during  the  sulnistence  of  the  marriage 
may  be  resumed  by  the  husband,  and  there- 
fore are  not  excluded  from  his  control-  See 
Donatio  inter  virvm  et  uxorem.  It  is  a  neces- 
sary consequence  of  this  right  in  the  estate 
and  effects  of  the  wife,  that  the  husband  should 
be  liable  for  the  debts  of  the  wife ;  for  all 
those  at  least  which,  had  they  been  due  le, 
instead  of  iiy,  her,  would  have  fallen  to  him 
under  his^uf  mariti.  Bnt  he  is  liable  only 
as  her  administrator;  andif  the  marriage  be 
dissolved  by  her  death,  it  is  against  her  estate 
and  her  representatives  that  her  creditors 
must  proceed  to  recover  their  debts,  except- 
ing in  so  far  as  the  estate  and  effects  of  the 
husband  have  been  completely  attached  by 
legal  diligence  for  the  wife's  debts  during  tlie 
existence  of  the  marriage.  The  imprison- 
ment of  the  husband  for  the  proper  debt  of 
the  wife  will  not  be  continued  after  her  death. 
There  is  only  one  circumstance,  besides  that 
of  an  effectual  legal  attachment  of  the  hns> 
band's  estate,  which  can  continue  the  obliga- 
tion against  him,  and  that  is  his  being  w- 
eralttt,  or  a  gainer  by  the  marriage;  bat  a 
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reMonable  tocher  is  not,  in  this  case,  held  to 
be  ft  gain  Bufficientto  subject  him  to  this  bnr* 
ieo.  The  whole  moTcable  proper^  of  the 
wifia  during  the  marriage  is  nuder  the  ma- 
ugement  and  at  the  dispoaal  of  the  hosband, 
Dot  only  her  moveable  estate,  as  already  ex- 
plained, but  the  interent  of  bonda  due  to  her 
aad  the  rents  of  her  heritable  estate ;  and  he 
has  farther  a  control  over  her  person ;  she 
acts  hj  his  consent ;  he  becomes  her  curator ; 
sod  no  suit  can  be  carried  on  at  her  in- 
stance, nor  can  she  be  sued  without  bis  being 
made  a  partj  to  the  action.  Bat  this  cura- 
tory differs  from  common  curatory  in  this, 
that  the  hpsbaud  may  receive  donations  from 
the  wife  ;  and  a  deed  by  a  husband  and  wife 
is  not  reducible  on  the  bend  of  lesion,  as  a 
deed  by  a  minor  and  his  curator  is.  See  Citra- 
tery.  Husbanda  are,  by  the  Reform  Act, 
ss  they  were  by  the  old  law,  entitled  to  vote 
in  the  election  of  a  member  of  Parliament, 
in  respect  of  property  belonging  to  their 
wives,  or  possessed  after  the  death  of  their 
wives,  bv  the  right  of  coortesy ;  2  Will.  IV., 
C.65,  5|6and  11;  Clumi>«rt'  Bketion  Late, 
k  t.;dmneU  on  Eleetim  Lam,  152, 187.  See 
R^onn  Act.  The  husband  may  recover  the 
person  of  his  wife  from  all  that  pretend  to 
withhold  her  from  hinu  She  is  not  liable  to 
perwnal  diligence,  anless  for  enforcing  the 
performance  of  acts  within  her  power,  and 
which  she  is  personally  bound  to  perform. 
See  Erik.  B.  i.  tit.  6,  §  13,  it  teqj  Stair,  B.  i. 
tit.  4;  Uon't  Nota,  p.  xiii.  et  uq.;  Bank. 
Tol.  i.  p.  124-,  et  uq.,  127,  261 ;  TVnuon  on 
SOU,  206 ;  Kama'  Stat.  Lata  Abridg.  h.  t.  i 
Bdft  Com.  i.  fi6,  et  teq.,  632,  et  uq.;  Beii^s 
Pnnc  8d  ediL  (§  948,  122^  tt  seq.  For  a 
farther  explanation  of  the  rights  created  by 
marriage,  see  the  articles,  Wife.  Marn<Ke. 
Goadi  M  (7i)Mintm*iNi.  Jut  Marili.  Jut  Re- 
Hda.  Teree.  Coarttty.  Contract  of  Marriage. 
Ltgitim;  also  Frater't  Rei. 

Hnsbaadland ;  contains  commonly  six  acrea 
of  lohandsyith  land — i.e.,  ofsuchlandasmay 
be  tilled  with  a  plough  or  may  be  mowed  with 
a  KTthe.     Skene,  A.  t. 

HypOthM ;  is  a  security  established  by  law 
in  favour  of  a  creditor  over  a  subject  belong- 
ing to  his  debtor,  while  the  subject  continues 
in  the  debtor's  ponesion.  The  Roman  law 
recognised  many  hypothecs  over  moveables; 
but  the  law  of  Scotland,  having  regard  lo  the 
inexpediency  of  such  liens  in  a  commercial  and 
trading  country,  admits  of  but  few  hypothecs. 
Hypothec  may  be  considered  as  either  Bypo- 
tkte/or  Rent*,  or  Maritime  Bt/poihec. 

Sypothaifor  rents. — The  landlord's  hypo- 
thec over  the  crop  and  stocking  of  his  tenant 
is  a  tacit  legal  hypothec,  existing  indepen- 
dently of  any  special  agreement  or  stipulation 
between  the  landlord  and  tenant.    It  gives  a 
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security  to  the  landlord  over  the  crop  of  each 
year  for  the  rent  of  that  year,  and  over  the 
cattle  and  stocking  on  the  farm  for  the  cor- 
rent  year's  rent;  which  last  may  be  made 
effectual  at  any  time  within  three  months 
after  the  last  conventional  term  of  payment 
of  the  rent.  1.  Bypothee  over  the  crop. — The 
rule  in  regard  to  the  crop  is,  that  each  crop, 
so  long  as  extant,  and  the  property  of  toe 
tenant,  is  hypothecated  to  the  landlord  for 
the  rent  of  that  year  of  which  it  is  the  crop, 
although  the  landlord  should  delay  to  exer- 
cise his  right  for  years,  fiut  the  crop  of  the 
current  year  cannot  be  hypothecated  for  the 
rent  of  the  preceding  year;  although  all  the 
com  on  the  farm  at  that  time  may  be  retained 
as  a  security  to  the  landlord  for  the  rent  of 
the  current  crop.  This  right  of  hypothec  is 
necessarily  attended  with  a  right  of  retention, 
since,  without  this  right,  it  would  be  of  little 
value.  Previous  to  the  term  of  payment  of 
the  rent,  the  landlord  is  entitled  to  demand 
from  a  poinding  creditor  either  consignation 
of  the  rent,  or  caution  that  it  shall  be  paid. 
After  the  term  of  payment,  he  can  insist  for 
no  more  than  that  enough  of  the  crop  be  left 
to  answer  his  right  of  hypothec.  He  is  en- 
titled  de  reeenti  to  vindicate  the  com  grown 
on  the  farm,  even  gainst  £<ma_/U«  purchasers, 
unless  sold  in  bulk  in  pablic  market  See 
the  case  of  the  £arl  of  DaihoKiie  t,  Dunl4>p  d) 
Co.,  Feb.  27,  1828,  6  S.  626;  Affirmed  in 
the  Houte  of  Lords,  Dec.  7,  1830,  4  TT*  S, 
420.  There  is  no  such  right  of  vindication 
against  the  purchasers  of  stocking.  2.  The 
cattle  and  iloddng  m  the  farm. — The  cattle  dif- 
fer from  the  crop  in  this  respect,  that  they 
stand  hypothecated  for  the  current  year's  rent 
only ;  and  as  some  time  after  the  term  of  the 
payment  of  the  rent  must  be  allowed  for  ren- 
dering this  right  effectual,  practice  has  al- 
lowed three  months  after  the  last  conventional 
term  of  payment  for  that  purpose.  Where 
the  cattle  have  been  carried  off  within  that 
period,  the  landlord  must  bring  his  action 
against  the  poinder  before  the  expiration  of 
the  three  months,  in  order  to  preserve  his 
right  of  hypothec.  It  is  proper  to  observe) 
however,  that  this  right  of  hypothec  over 
cattle  is  general  over  the  whole,  and  does  not 
prevent  the  sale  of  one  or  more  of  a  stock  for 
a  fair  price,  unless  the  landlord  has  attached 
the  cattle  by  a  sequestration,  which  has  the 
effect  of  giving  the  landlord  a  lien  over  each 
of  them.  But  although  the  sale  of  the  cattle 
is  not  prohibit«d  prior  to  a  sequestration  of 
the  stocking,  the  landlord's  right  of  hypothec 
over  the  cattle  is  sufficient,  without  sequestra- 
tion, to  prevent  a  creditor  from  poinding  them 
during  the  currency  of  the  period  for  which 
the  hypothec  remains,  that  is,  until  the  expi- 
ration of  the  three  months  after  the  lost  con-< 
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ventional  term  of  jMyment.  Where  lands 
are  subset,  the  right  of  hypothec  will  be  af- 
fected by  the  situation  of  the  enbtenaot.  If 
there  has  been  a  power  given  to  subset,  or  if 
the  landlord  has  known  of  the  subset,  s  pay- 
ment by  the  Bubtenant,  at  the  proper  term  of 
payment,  to  the  principal  tenant,  will  free  the 
crop  from  the  claim  of  the  landlord,  provided 
the  Eubt«Daut  has  not  been  legally  interpetted 
by  the  landlord  from  making  payment.  Un- 
less, however,  the  subtenant  stand  in  this 
favourable  situation,  there  is  a  great  chance 
that  be  may  be  forced  to  pay  over  again  ;  that 
is,  that  his  crop  may  stand  hypothecated  for 
the  rent  due  by  the  principal  tenant ;  Enk. 
B.  ii.  tit.  6,  §  56,  et  teg.  See  also  Bell  on 
Leatet,  vol.  i.  p.  360,  et  ieq.  3.  Bypoihtc  on 
the  vtveda  et  iUata, — This  is  an  hypothec  com- 
petent over  furniture,  for  bouse-rentA,  and 
over  the  goods  in  shops,  and  the  instruments 
of  manufacture  necessary  for  the  different 
branches  of  business  carried  on  in  mills,  vare- 
bouses,  &c.  This  hypothec  is  necessarily  gene- 
ral, and  must  be  made  special  by  a  sequestra- 
tion. All  purchases  in  a  shop  may  be  safely 
paid  for  by  the  purchaser,  without  any  risk 
of  a  claim  of  restitution,  or  of  the  purchaser's 
being  made  liable  to  pay  the  price  a  second 
time ;  Enk.  ib.  §  64 ;  Bdi  on  Leatet,  vol.  i. 
p.  387,  in  note.  It  is  still  an  opea  question, 
whether  the  landlord's  hypothec  extends  over 
an  agricultural  tenant's  furniture.  A  cau- 
tioner for  rent  may,  on  paying  the  rent  to  the 
landlord,  insist  for  an  assignation  to  the  hy- 
pothec. But  the  landlord  will  not  lose  his 
recourse  on  the  cautioner  by  neglecting  to 
enforce  hia  hypothec.  The  landlord  is  not 
entitled  to  a  preference  over  the  superior 
claiming  his  feu-duties,  nor  over  farm-ser- 
vants' wages,  nor  over  funeral  expenses,  nor 
over  the  Crown.  See  Crown  D^U.  Privileged 
DAlt. 

2.  Maritime  hypotkee. — The  seamen  have  a 
tacit  hypothec,  in  security  of  their  wages,  over 
the  freight  due  to  the  owners  of  the  ship. 
They  have  also  a  hypothec  over  the  ship  itself, 
or  rather  a  lien  or  jug  reUnendi  et  intisUndi 
in  relation  to  it,  in  virtue  of  which,  although 
the  seaman  may  lose  bis  personal  action  if 
the  owners  earn  no  freight,  he  will  have  his 
claim  against  the  ship  to  her  last  plankt  The 
shipowner  has  a  tacit  hypothec  over  the  cargo 
for  the  freight  of  that  cargo.  And  there  is 
likewise  a  hypothec  to  freighters,  which  gives 
security  over  the  ship  to  the  owners  of  the 
goods,  for  loss  by  improper  interruption  of  the 
voyage;  or  for  damage  done  by  improper 
stowage,  die.  There  is  no  hypothec  for  the 
price  of  a  ship  ;  but  the  repairers  of  a  ship 
have  an  hypothec  over  the  ship  for  the  repairs. 
This,  however,  has  latterly  been  confined  to 
inch  repairs  as  have  been  made  Jo  a  foreign 
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port ;  Jn\y  29, 1788,  Ham&Um;  Affirmed  on 
Appeal;  Ertk.  B.  iii.  tit.  1,  §  34.  See  also 
Bond  of  Bottomry.     Bond  of  Retpondentia. 

3.  Agenfs  Jfypolhee. — The  right  which  a 
law-agent  has  to  retain  his  employer's  writs 
and  title-deeds,  in  security  of  his  professional 
account,  is  sometimes,  although  incorrectly, 
called  a  right  of  hypothec  It  is  more  pro- 
perly a  mere  right  of  retention,  or  general 
lien,  depending  upon  the  possession  of  the 
writs  retained.  This  right  does  not  entitle 
the  agent  to  retain,  in  security  of  advances 
unconnected  with  the  particular  employment 
in  which  he  has  been  engaged.  But,  even  as 
so  limited,  the  right  has  been  carried  so  far  as, 
in  the  opinion  of  some  lawyers,  unduly  to  en- 
croach on  real  rights  constituted  in  favour  of 
parties  who  have  trusted  to  the  records,  A 
coantry  agent's  right  of  hypothec  on  his  em- 
ployer's title-deeds,  covers  the  account  of  the 
Edinburgh  agent  employed  by  him  for  hia 
client ;  Walker  v.  Phin,  Bib  June  1831,  9  S. 
it  D.  691.  In  another  case,  the  creditors  of 
an  ancestor,  holding  heritable  bonds  with 
powers  of  sale,  and  a  law-agent  holding  the 
title-deeds  hypothecated,  having  offered  to  tbe 
trustee  on  the  bankrupt  estate  of  the  heir 
{who  had  made  up  no  title),  to  give  him  either 
full  inspection  of  the  title-deeds,  or  actual  do- 
livery  of  tbem,  on  payment  or  caution  for 
their  debts,  were  found  not  bound  to  deliver 
them  np  on  any  other  condition  ;  D^ne  v, 
Seaks,  May  19, 1831,  9  S.  rf  D.  609.  This 
right  of  retention  does  not  slop  prescription 
of  the  debt  in  security  of  which  it  ia  exercised. 
See,  on  this  subject,  BdVs  Com.  ii.  35,  et  teq. 
A  right  more  properly  of  the  nature  of  hypo- 
thec, is  the  preference  which  a  law-agent  en* 
joys  for  the  costs  of  suit,  over  the  costs  re- 
covered by  his  client  from  the  adverse  party. 
This  is  a  right  which  does  not  depend  on  the 
agent's  possession  of  the  document  of  debt,  or 
of  the  decree.  This  preference  does  not  ex- 
tend over  the  principal  debt  decerned  for  in  a 
decree  in  favour  of  the  client,  as  to  which 
the  agent  is  in  no  belter  situation  than  an 
ordinary  creditor.  See,  on  hypothec  gene- 
rally. Stair,  B.  i.  tit.  13,  and  B.  iv.  tit.  25  ; 
More's  Notes,  p.  Ixxx.  et  teq,;Brodi^t  Sv^tp. 
953;  fifub.  vol.  i.p.  386,  ets«?.;  fiiiU'j  Com. 
ii.  25,  et  teq. ;  39,  et  teq. ;  i.  513,  625,  et  teq.  ; 
BelPs  Princ.  §  1233,  et  seg. ;  701, 1385, «( teq. ; 
JUutt.  §  1388,  et  geg.;  698,  1233, 1276;  Bdl 
on  Leasee,  i.  360,  et  teq. ;  Hunier't  LaiuUord 
and  Tenant.  An  unsuccessful  party  cannot 
plead  compensation  against  a  decree  for  ex- 
penses to  the  prejudice  of  the  agent  of  the 
successful  party,  MiUar  v.  Glass,  June  22, 
1848,  10  D.  1384;  Bain  v.  WoOermeamt 
Dec.  12,  1860,  13  D.  305;  Rou'i  Ltd.  i. 
460 ;  ii.  4-20.  See  Bxpentet.  Litm.  Mttmh- 
tion.    Pledge. 
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Ad  agent  m  not  entitled  to  an  h;potliec  over 
titles  of  an  heritable  property  belonging  to 
big  client,  for  bugineBs  accounts  as  against  a 
prior  creditor  holding  a  bond  over  the  pro- 
perty, if  the  titles  did  not  come  into  bis  pos- 
sesBion  until  after  the  agency  had  closed,  and 
not  in  the  coarse  of  his  employment  as  agent, 
Rennsf  v.  MtfUs,  Feb.  8, 1847,  9  D.  619.  Lobd 
Mackenzie  obserTed:  "A  riglit  of  hypothec 
is  against  the  general  principles  of  our  law. 
It  is  a  special  rule  of  law  against  the  general 
rule  of  law.  I  sustain  the  right  as  far  as  it 
has  gone  in  practice.  It  has  gone  a  great 
way  already,  and  I  am  unable  to  go  farther. 
I  know  of  no  case  where  delivery  was  made 
after  the  business  was  ended.  It  would  come 
to  a  violation  of  another  principle,  If  we  were 
but  to  allow  this.  No  man  can  be  allowed  to 
give  a  preference  to  one  creditor  over  another, 
at  his  own  will  and  pleasure.  RetMning  his 
titles,  his  agent  comes  and  says,  '  You  have  it 
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in  your  power  to  give  me  a  preference,  I  have 
it  not  at  present,  but  you  may  give  it  me,  and 
I  pray  you  to  do  it.'  Does  our  law  admit  a 
proceeding  of  that  sort,  by  which  a  debtor 
can  pick  and  choose  among  his  creditors  at 
his  pleasure.  I  cannot  sanction  anything  so 
nnusual,  without  seeing  it  supported  by  clear 
practice  indeed."  Lobb  FoLLBttTOK, — "  It 
has  been  found  that  the  lien  or  pledge  isavail- 
able  in  favour  of  agents,  even  against  herit- 
able creditors.  That  was  going  far,  bnt  it 
is  fixed  by  repeated  decisions.  It  is  also  fixed, 
that  the  lien  is  available  even  in  regard  to 
parts  of  the  accounts  due  before  the  title-deeds 
were  put  into  the  gent's  bands.  But  then, 
there  was  no  question  about  the  fact  of  the 
ageut  being  agent  at  the  time  when  the  de- 
posit was  made."  See  also  the  ease  of  Jfur- 
dcch  V.  Jfrnziu,  15th  Dec  1841,  4  D.  257, 
and  the  ease  of  Gray  v.  Wardrop't  Trtuteei, 
May  21, 1851, 13  D.  963. 


Idiots.  An  idiot,  or  fatuous  person,  is  one 
"  entirely  deprived  of  the  faculty  of  reason, 
having  an  uniform  stupidity  and  inattention  in 
bis  manner,  and  a  childishness  in  his  speech, 
which  distinguishes  him  from  other  men." 
This  state  is  to  be  ascertained  by  the  verdict 
of  an  inquest,  on  a  brieve  directed  to  the  judge- 
ordinary  of  the  bounds  within  which  the  per- 
son resides.  There  are  two  heads  in  this 
brieve ;  the  first  relates  to  the  state  of  the 
person— the  second  to  the  nearest  male  agnate. 
On  the  first  head,  it  is  not  only  necessary  to 
inquire  into  the  state  of  the  person  at  the  time 
of  the  inquest,  but  bow  long  he  has  been  in 
that  stale;  for  the  act  1475,  c.  66,  provides 
that  no  alienation  made  by  the  person  atter 
the  time  fixed  on  by  the  inquest  as  the  com- 
mencement of  the  distemper  shall  he  valid. 
In  this  inqnest  it  is  necessary  to  produce  the 
person  to  the  jury,  that  they  may  judge  of  bis 
condition  ;  the  date  of  the  commencement,  as 
well  as  the  endurance  of  the  disease,  wilt  be 
proved  by  the  evidence  of  witnesses  examined 
before  the  jury.  Under  the  second  bead  of 
the  brieve,  the  jury  is  required  to  ascertain 
who  is  the  nearest  male  agnate,  of  twenty-five 
years  of  age.  The  powers  of  the  curator  to 
an  idiot  are  the  same  as  those  of  tutors  to 
pupils;  and  the  curatory  expires  either  by  the 
death  of  the  person  cognosced,  or  by  his  re- 
covering ;  the  latter  event  being  ascertained 
by  a  declaratory  judgment  of  the  Court.  The 
brieves  for  cognoscing  an  idiot  or  a  furious 
person  are  nearly  similar.  They  differ  in  the 
description  of  the  circumstances  into  which 
the  jary  are  to  inquire.    The  question  for  the 


inquest  in  the  brieve  of  idiotry  is  thus  expressed. 
Si  »il  inrompos  mentis,  fatnut  et  naturalikr 
idiola.  The  brieve  uf  furiosity  is  expressed  in 
these  terms  :  Si  si(  incompos  tnentii,  prodigut, 
atfuriosw,  vii.  qui  nee  tempus,  nee  nodum  I'm- 
pensarvm  habet,  sed  bona  dHacerando  pro/andit. 
Where  there  is  any  doubt  as  to  the  proper  cha- 
racter of  the  infirmity,  brieves  pf  both  kinds 
may  be  taken  out,  and  claims  given  in  to  the 
jury  on  both,  so  as  to  enable  the  jury  to  adapt 
their  verdict  to  the  one  or  to  the  other,  ac- 
cording to  circumstances  ;  and  the  brieve  to 
which  the  verdict  applies  will  be  the  only 
one  retoured  to  Chancery.  See  Kilkerran, 
WiflfryatMi^rHiarty,  No.l,and&jjt.  B.  l.tit. 
7|  §  43,  elteq.  See  also  Mr  Ludovic  Colqu- 
houn's  report  of  the  case  of  YooIok,  28th  Jan. 
1837,  for  an  exceedingly  interesting  disquisi- 
tion on  the  different  degrees  of  mental  infir- 
mity, in  reference  to  that  case ;  the  report  of 
which  also  illustrates  the  mode  in  which  the 
judicial  inquiry  is  conducted,  according  to  the 
present  practice  of  the  law  of  Scotland.  See 
Brieve.  Caratoty.  As  a  state  of  idiotry  un- 
fits the  person  tor  entering  into  transactions, 
a  proof,  even  after  hisdeath,  that  the  grantor 
of  a  deed  was  an  idiot  at  the  time  of  granting 
it,  will  be  sufficient  for  reducing  that  deed; 
and,  according  to  Bankton,  restitution,  on  the 
ground  of  idiocy,  is  competent  to  idiots  against 
their  curators  within  four  years  after  their 
convalescence,  in  the  same  way  that  it  is  to 
minors;  ^onA.  B.  i.  tit.7,§  106.  IdiuUand 
furious  persons,  who  have  no  lucid  intervals, 
are  inadjnissihle  as  witnesses  in  criminal  cases. 
But  the  evidence  of  a  person  who  has  perio* 
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dical  fits  of  insanity,  witli  long  lucid  tDtervols, 
may  be  received  cum  nola,  aa  to  any  matter 
wliicti  occurred  when  he  was  in  health ;  pro- 
Tided  no  fit  of  derangemeat  have  intervened; 
Stmt,  ii.  340.  Insane  penons  are  not  liable 
to  criminal  prosecution,  if  their  insanity 
amount  to  a  total  alienation  of  reason.  It  is 
also  a  sufficient  excuse  that  the  panel  labours 
under  an  illusion  which  misleads  his  judgment 
in  the  particular  case,  though  he  may  be  aware 
of  the  distinction  between  right  and  wrong  in 
general.  Where  there  is  a  mixture  of  guilt 
and  derangement  in  the  commission  of  the 
erimij,  the  course  which  Hume  recommends 
is,  that  the  jury  should  convict,  with  aieeom- 
mendation  to  mercy.  The  plea  of  insanity  is 
mare  readily  received  in  crimes  of  a  violent 
nature,  than  in  such  as  require  art  and  per- 
severance. The  imui  j>r0(atuli  lies  upon  the 
panel ;  and  the  insanity  must  have  existed 
at  the  time,  but  need  not  be  proved  to  have 
existed  either  before  or  after.  If,  however, 
there  is  no  direct  evidence  applicable  to  the 
period,  the  situation  of  the  panel,  Iwfore  and 
after  committing  the  act,  and  the  general  na- 
ture of  his  malady,  will  form  the  grounds  of 
determination.  Where  insanity  is  found 
proven  by  the  jnry,  the  prisoner,  except  in 
cases  of  delirium  or  other  temporary  bodily 
disease,  is  ordered  to  be  confined  until  his 
friends  find  caution  to  keep  him  safely  during 
the  remainder  of  his  life.  If  the  prisoner  is 
insane  when  brought  to  trial,  the  trial  may 
be  delayed  till  he  is  so  far  restored  to  reasor 
as  to  be  able  to  give  information  for  his  de- 
fence ;  ffuiae,  i.  37, et  eeq. ;  Sleeie,  67  ;  Aliton'i 
Prine.  645.  In  England,  an  idiot  is  one  who 
has  had  do  understanding  from  his  nativity, 
and  is  by  the  law  presumed  likely  never  to 
attain  any.  A  lunatic  is  one  who  baa  had 
anderstandiog,  but  by  disease,  grief  or  acci- 
dent, has  lost  the  use  of  his  reason.  Indeed, 
a  lunatic  is  properly  one  who  has  lucid  inter- 
v^s.  But  the  general  term,  non  tempot  mentit, 
as  contradistinguished  irom  idiot,  comprises 
lunatics,  persons  under  phrenzios,  those  who 
lose  their  intellects  by  disease,  and  those  who 
become  deaf,  dumb,  and  blind.  The  Sovereign 
is  guardian  both  of  idiots  and  of  persons 
ampot;  standing,  however,  with  regard  to  the 
latter,  in  the  relation  of  a  mere  trustee,  since 
their  recovery  is  never  despaired  of.  By  the 
common  law,  there  is  a  writ  de  idiola  itigvi- 
ftnde,  to  inquire  whether  a  man  be  an  idiot 
or  not,  which  must  be  tried  by  a  jury  of  twelve 
men.  If  he  is  found  nomie  idiota,  the  profits 
of  his  lands  and  the  custody  of  his  person  may 
be  granted  by  the  Crown  to  a  subject.  A 
person  is  proved  non  compot  roenlu,  in  a  similar 
manner.  The  Lord  Chancellor,  upon  petition 
or  information,  grants  a  commission  to  inquire 
into  his  state  of  mind;  and  if  be  be  foood 
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non  eompoi,  commits  the  care  of  his  person, 
with  aauitable  allowance  for  his  maintenance. 
to  one  who  is  called  bis  committee ;  Tomiina' 
Diet.  h.  t. ;  Stair,  B.  i.  tit.  10,  §  15 ;  Jfore's 
Hotes,  pp.  xiv.,  clxxxviii.,  cexv. ;  Bant.  vol.  i. 
pp.166,205,  352;ii.248;iii.47;B«irfCW. 
i.  132-6-7 ;  ii.  166,  174,  567 ;  BriP*  frine. 
§2107,  et  $eq. ;  Kama'  StaL  Law  Abridg.  h.  L  ; 
Brown  on  Sale,  p.  101  ;  Thomtim  on  Billi,  p. 
198  ;  Taiftt  JveHee  of  Peace,  h.  t. ;  Dmlop's 
Parith  Law,  pp.  184-5,  198,  203,  218,  349  ; 
M'Adam,  Dow't  Appeal  Gatet,  i.  148 ;  Towart, 
DoK.  V.  231.  See  Brieve  of  Idiotry  and  Puri- 
oti^.     CuraU/ry.     Imbeeility.     Imanity. 

Id  TautWD  Founmiu  quod  de  Jure  Foa- 
•nmui ;  a  maxim  applied  by  Stair  to  condi- 
tions in  contracts  impossible,  because  iUegal. 
Stair,  B-  i.  tit.  3,  §  7 ;  Bank.  i.  63.    See  Con- 

^noramu.  In  the  criminal  law  of  Bn^ 
laud,  iffnoTomut  was  the  word  formerly  writ- 
ten on  a  hill  of  indictment,  by  the  grand  jury 
impanelled  on  the  inquisition  of  criminid 
causes,  when  they  rejected  the  evidence  for 
the  prosecution  as  too  weak  or  defective  to 
make  good  the  presentment  against  a  person, 
so  as  to  put  him  on  his  trial.  The  words  now 
are.  Not  a  true  bill,  or  Not  found,  uid  such  a 
deliverance  stays  proceedings,  and  the  pri- 
soner is  liberated  without  further  uiswer. 
Erik.  B.  iv.  tit.  4,  §  84  ;  Tomiint'  Diet.  h.  t. 

Ignorantia  Inni.  No  person  b  entitled 
to  plead  ignorance  of  the  law,  though  he  may 
plead  ignorance  of  the  fact.  Thus,  by  law  a 
mandate  falls  on  the  death  of  the  maodaat; 
but  should  the  mandatory,  ignorant  of  the 
mandant's  death,  continue  to  act  under  the 
mandate,  his  acts  will  be  effectual.  On  Uie 
other  hand,  should  he  continue  to  act  after 
coming  to  the  knowledge  of  his  constituent'a 
death,  his  acts  would  be  invalid,  though,  un- 
der an  error  in  law,  he  should  bona  Jide  be- 
lieve that  he  was  still  legally  entitled  to  act 
under  the  mandate.  In  this  sense,  a  person 
may  plead  ignorance  of  the  fact,  but  he  will 
not  l»  permitted  to  plead  ignorance  of  the 
law.  The  distinction  between  ignorance  of 
fact  and  of  law  is  of  much  importance  in 
questions  as  to  amdietio  indebiti.  See  Ertt, 
B.  iii.  tit  3,  §  41 ;  Statr,  B.  ii.  tit.  1,  £  24  ; 
B.  iv.  tit.  1,  §  50 ; '  tit.  45,  5  17 ;  Mrn^t 
Notes,  p.  xlix. ;  Bank.  vol.  i.  pp.  215,  469 ; 
Brovm't  Synop.  p.  950.  See  Oondietio  m- 
debiti. 

Xlla^  Coatracta.    See  Pactum  sIlKthMs, 

Ulagibilitf ;  in  a  material  part  of  a  deed 
has  often  proved  fatal  to  it.  Thns  a  bond, 
in  a  material  part  of  which  half  a  line  wsa 
obliterated  and  unintelligible,  waa  ananlMi 
and  another  was  found  not  to  be  prohatifiL 
the  condition  of  which  was  partly  soortd  MM 
partly  illegible.    Bou't  Leef.  i.  14i. 
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niegituuts  Children.  See  Battard. 
Irnhmo,  See  Eatbargo. 
Imbeoilitr.  Under  thU  title  in  the  Dic' 
iionmy  of  Decisioiu  are  claaee4  questioDs  as 
to  the  validity  of  deeds  granted  by  persona  of 
weak  intellect,  or  in  auch  a  state  of  mind  or 
body,  from  the  occurreiice  of  Bome  acoident 
or  overwhelming  event,  that  they  cannot  be 
toDeideTedeompotetmetaU.  Natural  imbecility 
■pproaches  to  fatuity,  but  has  not  necessarily 
the  ume  effect,  a  diatinction  being  taken  be- 
tween an  absolute  idiot  and  ft  person  who  has 
wme  sparks  of  reason.  The  latter,  it  is  said, 
may,  without  the  consent  of  curators,  execute 
deeds  of  lesser  moment.  In  some  cases  the 
Court  have,  on  the  application  of  the  friends 
of  the  party,  for  the  appointment  of  a  cura- 
tor, remitted  to  the  Lord  Ordinary,  to  ascer- 
tain the  state  of  the  fact ;  and  have  granted 
or  refused  the  application  accordingly.  This 
was  done  in  one  instance  where  there  appeared 
in  the  party  a  singularity  of  behaviour,  and 
a  total  neglect  of  his  affairs ;  and  in  another, 
where  the  interposition  was  craved  in  behalf 
of  a  gentleman  who,  from  great  age  and 
Hvere  indisposition,  had  been  reduced  to  a 
state  of  nearly  total  imbecility.  la  a  subse- 
qaent  case  the  appointment  of  a  curator  was 
resisted,  in  the  name  of  the  party  said  to  be 
imbecile ;  and  it  was  argued  that  he  conld 
not  be  deprived  of  his  right  to  conduct  his 
own  affairs,  unless  regularly  cognosced  by  a 
jnry.  The  Court,  however,  having  remitted 
to  the  sheriff  to  receive  evidence,  and  being 
satisfied  on  bis  report,  and  after  hearing  in 
pretence,  of  the  necessity  of  a  curator,  sus- 
taiaed  their  appointment.  And  it  is  now 
settled,  that  in  cases  of  imbecility  and  par- 
tial incapacity,  which  require  protection,  but 
in  which  no  remedy  by  cognition  and  cura- 
tory can  be  obtained,the  power  of  interposing, 
by  appointing  a  judici^  factor  or  earator 
mtu,  is  vested  in  the  Sapreme  Gonrt.  See, 
however,  the  case  of  LoeUtart,  I7th  July  1867, 
19  D.  1075,where  contrary  medical  certificates 
were  produced.  Where  the  imbecility  of  one 
who  grants  a  ie&i  amounts  to  little  more  than 
>  weak  and  facile  disposition,  coincident  fraud 
in  the  grantee  is  necessary  to  annul  the  deed. 
{Sea  FadUly.)  Bat  where  the  imbecility  ap- 
proaches more  nearly  to  fatuity,  the  obliga- 
tion, if  of  great  importance,  may  be  dissolved 
wilhont  the  necessity  of  proving  fraad.  A 
nan  has  been  found  to  have  sufficient  under- 
standing to  make  a  testament,  because  that 
is  revocable  at  pleasure  ;  but  he  was  judged 
incapable  of  signing  a  deed,  disabling  him- 
self from  making  a  second  t^tament,  as  such 
a  deed  would  strip  him  of  all  power  over  his 
effects.  And  the  marriage  of  a  person,  not 
altogether  void  of  resson,  was  reduced  on  the 
head  of  imbecility,  the  tie  made  by  marriage 
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being  indissoluble.  The  Court,  however,  has 
gone  a  great  length  in  supporting  the  obliga- 
tion except  where  there  wassome  suspicion  of 
fraud,  and  where  the  contract  was  obviously 
such  a  one  as  a  person  of  sound  judgment 
would  not  have  entered  into.  With  regard 
to  imbecility,  induced  by  accident  or  other- 
wise, very  severe  disease,  or  teeitt*  (Egril«dinit, 
has  been  held  a  ground  of  reduction ;  it  hav- 
ing been  repeatedly  found  relevant  to  reduce 
a  deed  or  discharge  subscribed  by  a  woman, 
that  it  was  offered  to  be  proved  to  have  been 
presented  to  her  in  childbirth  pains,  ^itus 
atttoris  in  a  bridegroom  may  be  "pretended" 
as  a  ground  to  reduce  grants  in  favour  of  a 
wife  or  her  friends,  but  not  in  favour  of 
parties  unconcerned  in  the  treaty  of  marriage. 
Luttut  or  grief  is  no  defence.  Imbecility  is 
not  necessarily  an  objection  proponable  to  a 
witness's  testimony,  except  where  it  would  be 
plainly  indecent  and  unreasonable  to  expose 
such  an  unfortunate  person  to  the  useless  test 
of  an  examination.  The  degree  of  intelli- 
gence necessary  to  make  such  a  person  a  cre- 
dible witneas,  depends  in  a  great  measure 
on  the  nature  and  circumstances  respecting 
which  he  is  tendered  to  give  evidence.  Er^ 
B.  i.tit.  7,  5  48,  nota,  and  240  (/wry) ;  BdPs 
Prine.  §  14, 2113 ;  Xames*  EguUy,  66 ;  Tail  on 
Evidence,  343.  See  Idiots.  Intanib/.  Faci- 
lity.    Inttrdidion. 

ImmSBUniftl;  beyond  the  memory  of  ex- 
isting  men.  When  a  ciutom  has  been  proved 
as  far  back  as  the  memory  of  man,  the  same 
custom  is  presumed  beyond  memory.  Thus, 
where  the  rate  of  the  multure  is  not  specified 
in  the  deed  of  thirlage,  the  quantity  due  may 
be  established  by  mere  possession  for  forty 
years.  According  to  Stair, — "  forty  years  is 
equivalent  and  olw^s  equiparate  to  imme- 
morial possession."  But  possession  for  a  much 
shorter  period  may  be  considered  immemorial. 
Thus,  in  a  constitotion  of  thirlage,  possession 
being  proved  for  twenty-eight  years  backward, 
and  nobody  being  found  of  age  t«  prove  fur- 
ther back,  anterior  possession  was  presumed, 
to  complete  prescription.  Immemorial  prac- 
tice in  a  hurgh,  of  levying  particular  duties, 
upon  a  preceding  title  in  writing,  to  tolls  and 
customs  in  general,  was  found  relevant  to 
support  the  exaction.  So  also,  where  there 
was  doubt  as  to  the  comprehensiveness  of  the 
words  of  the  grant,  immemorial  possession 
and  practice  were  found  relevant  to  support 
the  exaction,  as  well  as  the  mode  of  levying 
the  duties.  Stair,  B.  ii.  tit.  7,  §  2 ;  B.  iv. 
tit.  27,  $  9 ;  Erik.  B.  ii.  tit  9,  §  3U  ;  BroiM't 
Si/wp.  pp.  308,  1694-5. 

ImBUual  Contraeta.  See  Paetust  iiti- 
citum. 

Impeachment ;  an  accusation  and  proseeu- 
'  ■  '       mesa)  " 
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miBdemeanours.  The  House  of  Lords  has  an 
original  jarisdictioD  in  criminal  matters,  ex- 
ereiHed  o*er  either  Peers  or  CommonerB,  upon 
impeachment  by  a  member  of  the  Lower 
House.  Articles  are  exhibited  on  behair  of 
the  Commons,  vho  appoint  managers  to  make 
good  their  charge.  These  articles  are  car- 
ried to  the  Lords ;  and  if  they  find  the  ac- 
cused guilty,  no  pardon  under  the  Great  Seal 
can  be  pleaded  to  such  an  impeachment. 
Erik.  B.  i.  tit.  3,  §  8  ;  12  WiO.  Ill,  c.  2. 

Impifpioration.    See  Pledge. 

Implied  ConditioiL  See  CwdUwn.  Le- 
g<Kii. 

Implied  Sisoharge  and  B«iumoiati<»i. 
The  granting  of  a  receipt  for  s  single  year's 
rent  or  feu-duty,  without  any  reservation  of 
arrears,  raises  a  presnmption  that  no  arrear 
is  due.  But  the  presumption  rises  much 
higher  when  the  creditor  has,  for  three  suc- 
ceesire  years  or  terms,  granted  receipts  for 
rents  or  feu-duties,  without  reservation  of 
arrears;  these  discharges,  when  written,  ap- 
plying each  to  a  whole  term's  or  year's  rent, 
and  granted  all  by  the  same  person,  being 
held  equivalent  to  a  discharge  of  arrears. 
Provided  they  have  been  granted  hy  the  same 
person,  it  is  of  no  consequence  although  they 
have  been  granted  to  different  persons.  The 
presnmption  may  be  elided  by  reference  to 
the  debtor's  oath,  or  stronger  presumptions 
that  the  arrears  are  due.  With  regard  to 
the  dischai^  of  a  cautioner  implied  by  the 
creditor's  negligence,  or  his  granting  a  dis- 
charge to  the  debtor  or  a  co-cautioner,  see 
Cautioner.  See  also  Beie*  Com.  i.  359.  The 
accepting  of  or  acquiescence  in  a  tack,  or 
other  inferior  right,  has  been  found  to  imply 
a  renunciation  of  any  claim  to  a  higher  right. 
Taking  a  right  to  a  second  tack  from  a  third 
party, does  not  imply  a  passing  from  the  former, 
nnless  the  posterior  tack  had  a  greater  duty 
or  shorter  endurance ;  and  t!ie  tacksman  paid 
the  greater  duty,  or  declared  expressly  that 
he  stood  by  the  latter  tack.  But  accepting  a 
second  tack  from  the  grantor  of  the  first, 
bearing  a  different  commencement  and  duty, 
was  found  to  import  a  passing  from  the  for- 
mer. Ad  irritant  clause  is,  in  the  general 
case,  held  to  be  purged  by  him  who  seeks 
declarator  of  irritancy,  having  acted  subse- 
quently to  the  contravention,  as  if  the  irri- 
tancy had  not  been  incurred.  The  grauting 
of  a  bond  for  a  sum  of  money,  in  satisfaction 
of  all  which  the  grantee  could  ask  or  name, 
was  found  to  annul  a  previous  bond  for  a 
smaller  sum.  The  question,  whether  con- 
ventional provisions  imply  a  discharge  of  legal 
provisions,  must  depend  much  upon  the  cir- 
cumstances of  the  case,  and  frequently  on  the 
presumed  intention  of  the  grantor  to  super- 
sede or  only  to  increase  the  legal  prevision. 
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Mere'sNoiaon  Stair,'^.CTii\u.\  Brovsn^i Sy%op. 
h.t.;Didc»monEvid.22^,ZZ2.  See iTuobirye. 
Apocha  (n'um  annnrum. 

Implied  Warrandice.  Formerly  nnder  the 
implied  warrandice  of  the  contract  of  sate,  the 
buyer,  on  discovering  that  the  commodity 
purchased  hadalatentdefectof  suchanatnre 
that  had  he  been  made  acquainted  with  it, 
he  would  not  have  become  a  purchaser,  might 
have  returned  the  article,  and  brought  an 
action  against  the  seller  for  repetition  of  the 
price.  This  action  required  to  bo  raised  de 
reemli,  as  otherwise  the  presnmption  was  that 
the  purchaser  was  satisfied  with  bis  bargain. 
By  the  law  of  England  the  purchaser  had  not 
this  remedy  unless  the  seller  had  giveu  ex- 
press warrandice.  And  by  the  Mercantile 
Law  Amendment  Act  (19  Si  20  Vict.,  c.  60, 
§  5)  the  law  of  Scotland  has  been  assimilated 
to  that  of  England  in  this  respect.  Btowi  tm 
Sale,  p.  285  ;  Ersk.  B.  ii.  tit.  3,  §§  25,  28  ; 
B.  iii.  tit.  3,  5  9 ;  BdP»  Com.  i.  438 ;  BeW$ 
/Vine.  §  1469  ;  Hlust.  ib. ;  Hunter's  Lmdlord 
and  Tenant,  ii.  259;  Rom's  heel.  i.  218;  ii. 
235.     See  Actio  redhibttoria.    Warrandiee. 

Impodtkou     See  Swindiing.    Fraud, 

Import.     See  Customs. 

Impotenoy;  is  a  ground  on  which  a  mar- 
riage may  he  declared  void,  as  having  been 
in  truth  no  marriage  at  all.  ^rsifc.  B.  i.  tit. 
6,  5  7 ;  Stair,  B.  i.  tit.  4,  §  6.  See  Martiaye. 
Divorce, 

Impreument  The  Crown  is,  in  compli- 
ance with  long-established  custom,  empower- 
ed, by  the  annual  Mutiny  Act,  to  grant  com- 
mission for  the  impressment  of  men  for  the 
sea  service.  Blair's  Jitstiee  of  Peace,  tvee  Sea- 
men. See  also  Tatt's  and  HuUh.  Justice  of 
Peaee ;  TonUins'  Diet.  h.  L     See  Seamen. 

ImprlsonmeBt.  Imprisonment  or  incar- 
ceration may  proceed  either  in  virtue  of  a 
criminal  or  of  a  civil  warrant.  Criminal 
warrants  are  issued  for  the  purpose  of  arrest- 
ing the  supposed  offender,  when  a  crime  has 
been  committed ;  and  where  imprisonment  is 
part  of  the  punishment,  the  sentence  of  the 
criminal  court  is  the  warrant  for  the  convioVs 
detention.  Any  sheriff,  justice  of  peace,  or 
other  magistrate,  may  grant  warrants  for 
apprehension,  although  he  has  himself  no 
jurisdiction  in  the  trial  of  the  crime  com- 
mitted. (See  Cnminol  Prosteutitm.)  Civil 
warrants  are  granted  forthe  apprehension  of* 
debtor.  There  are  various  civil  warrants  on 
which  imprisonment  may  proceed,  suoh  as  the 
act  of  warding,  the  meditatio  fuga  warrant, 
letters  of  caption,  and  the  warrant  now  in- 
serted in  decrees  in  terms  of  the  Pamaal 
Diligence  Act,  1  and  2  Vict.,  o.  114.  3%e 
last  mentioned  is  now  the  principal  <si*il«Hk 
rant,  as  to  which,  see  Extetdieii  ef  Aent, 
With  regard  to  letters  of  caption,  imiah-'Mn 
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formerly  the  only  form  of  eaforcing  the  civil 
decrees  by  imprisonmeDt,  excepting  acta  of 
warding,  see  Caption.  The  imprieonment 
for  &  civil  debt  consists  in  different  acts,  to 
which  it  it  neceEsary  to  pay  attention,  since 
the  Bankrupt  Acts  attach  very  important 
effects  to  imprisonment,  by  making  it  one  of 
the  equivalents  of  legal  bankruptcy.  See 
Bantr^L  The  first  step  regularly  is,  for  the 
mesaeager,  with  bis  blazon  displayed,  to  touch 
the  shoulder  of  the  debtor  with  bia  wand, 
and  to  tell  him  that  be  is  his  prisoner.  It 
is  not  absolutely  essential,  however,  to  the 
constitution  of  imprisonment,  in  the  sense 
of  the  act  1696,  c  5,  that  the  officer  should 
make  use  of  his  wand  of  peace.  See  the 
case  of  StoU,  18th  January  1855,  17  D.  292, 
where  much  information  on  this  subject  will 
be  found.  Atler  this,  should  the  debtor  at- 
tempt to  escape,  or  even  take  refuge  in  the 
sanctuary  of  Holyroodhouse,  the  messenger 
may  follow  him  tbere,  and  take  him  out  of 
sanctuary,  and  convey  him  to  prison.  The 
act  of  incarceration  is  the  next  step  to  that 
of  the  debtor's  apprehension  ;  and  this  con- 
sists in  the  messenger's  actually  lodging  the 
debtor  in  prison.  On  this  occasion,  the  mes- 
senger either  leaves  the  caption  in  the  hands 
of  the  jailor,  or  makes  a  copy  of  it,  and  cer- 
tiRea  it ;  at  the  same  time  he  enters  the  pri- 
soner's name  in  the  books  of  the  jail,  either 
for  the  whole  or  a  certain  portion  of  the  debt, 
for  which  a  fee  is  paid  to  the  jailor.  It  b  for 
the  sum  entered  in  the  books  that  the  magis- 
trates are  liable,  should  the  prisoner  make 
his  escape;  and  if  the  debtor  pays  the  sum 
entered  against  bim  in  the  books,  he  is  free. 
Sm  Booking  a  Pritontr.  Etcape.  It  commonly 
happens,  however,  that  neither  of  those  stops 
is  taken.  In  the  ordinary  case,  the  diligence 
is  put  into  the  bands  of  the  messenger,  with 
directions  as  to  the  terms  of  settlement 
which  will  be  accepted:  and,  in  consequence 
of  this  power,  be  takes  the  debtor  to  a 
tavern  or  coffee-house,  or  to  the  memenger's 
chambers,  in  order,  if  possible,  to  obtain  a 
settlement  ac&>rding  to  his  instructions.  Those 
are  tbo  transactions  which  are  so  apt  to  raise 
doubts  as  to  what  constitutes  legal  imprison- 
ment; and,  until  some  more  precise  legisla- 
tiTo  provision  baa  been  made,  it  is  the  duty 
of  persons  acting  for  creditors  to  have  those 
difficulties  in  view  when  instructiug  the  mes- 
senger to  execute  personal  diligence.  See 
ApprAendiiu/  (^  a  Debtor.  The  messenger, 
without  a  special  mandate,  has  no  right 
to  receive  payment ;  his  duty,  jua  messen- 
ger, is  merely  to  execute  the  diligence ;  tbere- 
fiire,  if  the  debtor  make  payment  to  a  mes- 
■enger,  he  does  it  at  his  own  risk,  and  may 
be  called  on  by  the  creditor  to  pay  a  se- 
MBd  tine,  shoiUd  the  messenger  retain  the 
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money.    On  the  other  hand,  if  the  express 

instructions  of  the  messenger's  employer  au- 
thorise the  messenger  to  receive  payment  of 
the  debt,  the  messenger's  receipt  will  be  an 
effectual  discharge  to  the  debtor;  and  the 
cautioner  for  the  messenger,  in  case  of  the 
misapplication  of  the  money,  will  not  be  liable 
for  what  may  have  thus  come  into  the  hands 
of  the  messenger.  iSfaiV,  B.  iv.  tit.  47,  %  1€ ; 
Mor€s  Nates,  p.  cccciix. ;  BrOc.  B.  iv.  tit.  3, 
§  12,  et  »ej. ;  Bartk,  Tol.  i.  p.  64  ;  BeiPg  Com. 
ii.  536,  et  seq. ;  BdVt  Princ.  §  2395,  elseq.; 
Hutch.  Jwtvx  of  Peace,  vol  i.  pp.  219-22, 
282,  486  ;  TaiVs  Jutliee  of  Peace,  h.  (.;  Blair't 
Jftitiee  of  Peace,  h.  t. ;  Jurt'J.  Sti/let,  2d  edit, 
vol.  iii.  pp.  567,  816;  See  Ct^tion.  Prison. 
Magittraks.  Bautntpt,  Apprehendinff  a  Debtor, 
Faetwa  prantattdum,  Meditatio»efi^<B.  Act 
of  Warding. 

Improbstion;  istfae  disproving  and  setting 
Hside  of  writs  ex  facie  probative  on  the 
grounds  of  falsehood  or  forgery.  The  form 
of  process  by  which  this  is  generally  done  is 
an  action  of  reduction-improbation ;  but  im- 
probation  may  also  be  proponed  by  way  of 
exception.  The  action  of  reduction-impro- 
bation requires  the  concurrence  of  the  Lord 
Advocate,  whether  the  falsehood  and  for- 
gery alleged  be  real  or  only  constructive ;  but 
the  Lord  Advocate  cannot  withhold  his  con- 
currence. See,  on  the  subject  of  Improbaiion, 
Ersk.  B.  iv.  tit.  l,§§18,19i  Stair,  B.iv.  tit. 
20 ;  tit.  40,  '5  39 ;  Bank.  vol.  ii.  p.  637 ; 
Karnes'  Stat.  Law  Abridg.  h.  t. ;  Jfoelaum'* 
Sheriff  Proatts;  M'Glashan't  Sheriff  Court  Prac. 
p.  1 9  ;  Tait  on  Evidence ;  Dickson  on  Evidence, 
468,  ei  teq. ;  Shand's  Prae.  612,  639, 257,  289  ; 
Alexander's  Abridg.  of  A.  S.  1,  34,  68.  See 
Certification.     Reduction. 

Improbatoiy  Artidea.  See  Arti(^  impro- 

Improvements.  See  Meliorations.  And  as 
to  improvements  on  entailed  estates  under  the 
Stat.  10  Geo.  III.,  c.  51,  see  TaiUie. 

ImproTing  Lease.  When,  from  the  dila- 
pidated stato  of  a  farm,  and  the  exhaustion 
of  the  soil,  it  would  require  much  labour  and 
DQtlay  to  prepare  it  for  successful  cultivation, 
it  is  usual,  for  the  sake  of  encouraging  the 
tenant  to  improvements,  by  the  hope  of  reap- 
ing the  benefit  of  them,  to  grant  him  a  lease 
of  more  than  ordinary  duration.  Such  a 
tease  is  called  an  improving  lease,  and  is  gene- 
rally double  the  length  of  an  ordinary  lease. 
A  lease  of  ordinary  endurance  is  a  lease  for 
nineteen  or  twenty-one  years ;  and  an  im- 
proving lease  is  usually  for  thirty-eight  or 
forty-two  years.  In  improving  leases,  the 
doctrine  of  the  hmdiori'a  deiechts  persona  is 
excluded;  and  in  the  absence  of  stipulation 
to  the  contrary,  the  tenant's  assignee,  or 
heirs,  or  creditoi's,  are  entitled  to  poesess  uu- 
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der.the  lease,  or  to  demand  a  compensation 
for  being  deprived  of  it.  For  the  form  of  an 
improving  lease,  see  Bdl  on  Lauea,  ii.  186. 
As  the  power  of  granting  leases  of  more  than 
ordinary  duration  is  strictly  limited  in  many 
deeds  of  entail,  the  act  10  Geo.  III.,  c  51, 
empowers  the  heir  in  possession  to  grant 
leases  of  thirty-one  years,  or  fourteen  years 
and  a  life,  or  two  existing  lives;  the  tenant 
being  bound,  in  leases  for  two  lives,  to  inclose 
one-third  of  the  lands  in  ten,  two-thirds  in 
twenty,  and  the  whole  in  thirty  years.  In 
leases  of  more  than  nineteen  years,  the  tenant 
must  be  bound  to  inclose  one-third  of  the 
lands  before  the  expiration  of  one-third  of 
the  lease,  two-thirds  before  the  expiration  of 
two-thirds,  and  the  whole  before  the  expira- 
tion of  the  lease.  No  one  inclosed  arable 
field  shall  exceed  forty  Scotch  acres,  and  all 
the  fences  mnst  be  kept  and  left  in  good  re- 
pair. By  §  6  of  the  same  act,  what  are  called 
building  leases  may  be  granted,  not  exceeding 
ninety-nine  years,  under  the  following  pro- 
visions : — 1.  That  the  lease  be  of  five  acres, 
and  no  more,  to  one  person,  not  being  within 
300  yards  of  the  mansion-house.  2.  That  it 
be  void  if  a  house  to  the  value  of  L.IO  shall 
not  be  built  on  each  half  acre  within  t«Q 
years.  3.  That  the  houses  be  Icept  tenant- 
able  and  in  repair.  4.  That  the  rent  be  not 
under  the  former  rent,  and  without  grassum. 
Btirt  Princ.  §  1214,  1764 ;  Bdl  on  Leoiu,  \. 
73,129;  ii.  186,  368;  UmUr's  Landlord  and 
Tmtmt/\.7\,\\A.     See  L«Me.     Tailiit. 

By  20  and21  Vict.,  c.  26,  leases  for  thirty- 
one  years  and  upwards  may  be  registered, 
and  such  recorded  teases  are  eSectual  under 
certain  regulations  againstsingular  successors 
without  possession. 

Inoafnoity.  See  Idioey.  ImiiKilitg.  Fa- 
cility.    Insanity.     Evidence. 

!biDsst ;  is  defined  by  Erskine  to  be  "  an 
unnatural  commixtion  of  the  bodies  of  man 
and  woman,  contrary  to  the  reverence  due 
to  blood."  It  applies  to  all  who  stand  withi 
the  degrees  of  consanguinity  or  affinity  within 
which  marriage  is  by  law  prohibited.  But 
it  is  not  committed  by  connection  with  bas- 
tard relations  how  near  soover.  It  is  essen- 
tial to  the  crime  that  the  accused  knew  of 
the  relationship ;  but  the  onnt  of  proving  ig- 
norance lies  npon  him.  Incest  is  a  capital 
offence,  and  the  attempt  to  commit  it  is  pun- 
ishable arbitrarily.  The  punishment  of  in- 
cest in  recent  cases  has  been  transportation 
for  life.  NeiUon,  1855,  2  Irv.  235 ;  £rst. 
B.  iv.  tit.  4,  j  56  ;  Hvme,  vol.  i.  p.  441,  <t 
leq. ;  Stttle,  181 ;  AiitoiCt  Brine.  662  ;  Batik. 
i.  145  ;  Kame^  Stat.  Law,  h.  I. ;  Taift  Jnitke 
of  Peaee,h.t. 

Incident  Diligenoe.  Letters  of  incident 
diligence  in  the  Court  of  Session,  are  signet 
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letters  aothorified  by  the  Court,  to  be  issued 
incidentally  ia  the  course  of  a  process,  for  the 
purpose  of  compelling  the  attendance  of  wit- 
nesses or  havers,  to  bear  evidence,  or  to  exhi- 
bit and  produce  writings.  By  13  and  14  Vict., 
c.  36,  §  25,  it  is  unnecessary  to  obtain  a  for- 
mal extract  of  diligences;  and  a  certified 
copy  of  the  interlocutor  granting  the  diligence 
is  declared  to  have  the  same  force  and  effect 
n  extract.  Such  diligences  seem  also, 
at  one  time,  to  have  been  used  for  the  pur- 
pose of  bringing  new  parties  into  the  Geld ; 
but  the  only  example  of  this  in  modem 
practice,  is  in  the  process  of  ranking  and 
sale,  where,  in  the  event  of  the  death  of 
the  debtor,  or  of  any  of  the  creditors  who 
have  appeared,  their  heirs  may  be  cit«d  on 
a  diligence,  without  waiting  the  expiration 
of  the  temptu  ddiberandi,  or  transferring  the 
process  patsive  against  them.  In  the  case  of 
parties  interested,  as  being  liable  in  relief  or 
otherwise,  it  was  also  customary,  by  the  older 
practice,  to  intimate  the  dependence  of  the 
action  by  incidental  diligence.  This,  how- 
ever, is  now  done  by  an  interlocutor  ordering 
the  cause  to  be  intimated,  without  a  dili- 
gence or  extract ;  a  mere  certificate  of  inti- 
mation being  sufficient  evidence  of  the  notice. 
And  when  ibe  interest  of  the  party  is  more 
important,  a  supplementary  summons  is  re- 
quired ;  for,  according  to  the  old  rule,  no  de- 
cree could  issue  against  a  party  called  by  an 
incident  diligence.  Neither  (with  the  atiove 
exception)  is  this  a  competent  mode  of  trans- 
ferring an  action  against  the  representative  of 
one  of  several  defenders,  or  against  the  hoa- 
band  of  a  party  who  has  married  during  the 
dependence  of  the  action.  In  the  inferior 
courts,  incideutal  diligences  are  issued  under 
the  warrant  of  the  inferior  judge :  and  if  the 
witness  or  haver  live  beyond  the  junsdiction 
of  the  court,  letters  of  supplement  will  be 
obtained  in  the  usnal  manner.  See  Stimle- 
ment.  On  the  subject  of  this  article,  see  &-sk. 
B.  iv.  tit.  1,  §  52,  and  Note  by  Mr  Ivory; 
Bank.  vol.  ii.  p.  626  ;  Stair,  B.  iv.  tit.  20,  § 
9  ;  tit.  33,  5  2  ;  tit.  41,  §  4  ;  A.  S.  23d.Jfov. 
1711;  S4<»n<f«Froe.492,543,861,870,366; 
BeWi  Com.  ii.  479  ;  Maelaurin's  ^terif  Prae.; 
Brown's  Synop.  365.  See  Hmtr.  Ptoef. 
Evidence.     Commission. 

Inddental  JuriadiotioiL  Where,  in  order 
to  enable  him  to  prooounce  a  definitive  judg- 
ment in  an  action  brought  before  him,  a 
judge  finds  it  necessary  to  decide  questions 
which  do  not  fall  under  his  original  cogni- 
zance, he  may  determine  them  incidentaJly ; 
his  sentence  having  no  further  effect  in  that 
incideutal  question,  than  to  support  kis  jn^ 
ment  or  explicate  his  jurisdiction  in  tke  ori- 
giual  cause  carried  on  before  him.  TkM,  * 
sheriff  need  not-  stay  process  br  want  of  JMrii- 
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dictioD,  becanu  foi^ry  is  alleged  id  an  actioD 
to  which  be  iBeonreaBedlyeompeteDt/butnivr 
jadge  in  the  forgery  inad«iU«r.  See  EtiIc.  B. 
i.  tit.  2,  §  8. 

XooloniH.  The  act  1661,  e.  41,  enables 
m  proprietor  to  force  a  coDtennioous  proprie- 
tor to  coDcur  with  him  io  mutaally  inclosing 
their  property.  And,  accordingly,  the  con- 
ierminoaB  heritors  most,  under  this  statute, 
mutually  bear  the  expense  of  making  a 
march-dike  or  proper  fence.  But  there  is  an 
exception  in  the  cam  of  a  fenar  or  smalt  pro- 
prietor, whose  lands  do  not  exceed  five  or  six 
acres.  Where  the  march  is  crooked,  applica- 
tion may  be  made  to  the  jadge-ordinary  to 
straight  it,  and  determine  the  compensation 
to  vbich  either  may  be  entitled,  by  the  ope- 
rations necessary  in  straighting  the  march, 
Stair,  B.  ii.  tit.  3,  §  75  ;  B.  iv.  tit.  27  ;  Brsk. 
B.  ii.  tit.  6,  §  4  ;  B,  iv.  tit.  4,  S  39 ;  Bank. 
Tol.  i.  p.  679  ;  Butch.  Juitkt  of  Peace,  vol.  ii. 
p.  516  i  Taifi  Juslict  of  Peace,  iws  Planting ; 
BUnr"!  do.  voce  Planting.  See  Uarchet.  Plant- 
ing and  Inclosing. 

Inmnnpetfliuy ;  was  formerly  one  of  the 
groands  on  which  a  canse  might  be  brought 
from  an  inferior  court,  by  advocation,  to  the 
Conrt  of  Session.  Under  incompetency  was 
included  not  only  want  of  jnrisdiction,  but 
every  ground  of  declining  a  jurisdiction, 
arising  either  from  privile){e  in  the  party  or 
Buqticion  of  the  judge.  Stair,  B.  iv.  tit.  37, 
§  12.  The  act  16  and  17  Vict,  c  80,  § 
24,  1853.  limito  the  power  to  advocate  to  in- 
terlocutors sisting  process,  giving  interim 
decree  for  payment  of  money,  or  disposing  of 
the  whole  merits  of  the  cause.  See  Advoca- 
Htm.     DeeUnature. 

fooorporatioa ;  is  an  association  for  the 
porpoae  of  trade  or  manufactures,  established 
by  grant  from  the  Crown.  Incorporations 
are  perpetual,  if  their  duration  be  not  li- 
mited by  the  grant  or  charter.  The  minority 
of  the  members  of  the  incorporation  may 
make  bye-laws.  The  share  of  the  individual 
partner  transmits  to  his  representative  ou  his 
death,  and  may  be  transferred  dnring  his 
life,  to  the  effect  of  rendering  the  disponee 
one  of  the  incorporation.  See  Contmunitt/. 
Exdntive  PriviUge. 

Zooorporeol.  See  Corporeal  and  Incorpo- 
real.    Heritable  and  Moveable. 

Inonlpata  Tntela.  See  Moderamm  ineul- 
pata  (tttoliz. 

IndombnuiMB.  However  unexceptionable 
the  titles  to  laud  may  be,  the  land  may  be 
burdened  with  incumbrances,  and  these  the 
teller  is  bound  to  discharge,  the  purchaser 
being  entitled  to  retain  the  price  until  this  is 
done.  The  hardens  by  real  security  remain 
as  incnmbrances  on  the  land,  although  ex- 
tending beyond  the  price  which  the  purchasei 
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has  agreed  to  pay ;  and  a  receipt  from  the 
creditors  whose  debts  are  paid  off,  with  a 
discharge  of  the  price  by  the  seller,  will  not 
free  the  land.  But,  in  judicial  sales,  and  in 
sales  under  the  Sequestration  Act,  the  burden 
is  limited  to  the  amount  of  the  price.  Pay- 
ment of  the  price  to  creditors  as  ranked  in 
the  judicial  sale  dishurdeus  the  land  ;  and, 
in  sequestration,  payment  of  real  seeurities 
to  the  amount  of  the  price,  with  a  discharge 
by  the  trustee,  completely  disencumbers  the 
land.  The  real  hardens  which  are  to  be  dis- 
charged from  the  price  before  the  trustee 
draws  any  part  of  it,  are  such  only  as  are 
preferable  to  the  disposition  or  decree  vesting 
the  estate  in  the  trustee.  Inhibition  does  not 
fall  under  this  description,  the  Bankrupt  Act 
declaring  that  the  abjudication  or  convey- 
ance to  the  trustee  shall  not  be  struck  at  by 
any  prior  inhibition ;  and  hence  the  pur- 
chaser is  not  entitled,  before  paying  the  price, 
to  insist  for  a  discharge  of  the  inhibition. 
The  purchaaer's  right  of  retention  until  in- 
cumbrances be  purged,  may  be,  by  stipula- 
tion, limited  to  a  certain  number  of  years ; 
or,  if  the  years  of  prescription  have  expired, 
and  warrandice  be  given,  with  caution  to  re- 
lieve, the  Conrt  will  in  equity  interpose  to 
order  payment  of  the  price.  lu  the  case  of  a 
voluntary  sale  by  trustees,  in  terms  of  which 
the  purchaser  was  not  bound  to  pay  the  price 
till  incumbrances  were  purged,  the  Court, 
when  the  purchaser  had  been  in  possession 
for  six  years,  ordered  that  the  annual  routs 
of  the  price  should  be  paid  to  the  trustees,  to 
be  by  them  laid  out  at  interest  till  the  in- 
cumbrances were  purged.  In  another  case, 
L.  (Jlitnic,  20th  July  1626,  Mor.  543,  the 
Court  found  that  the  purchaser  possessing  the 
land  and  retaining  the  price  was  liable  in 
payment  not  only  of  the  interest,  but  of  the 
excess  of  the  profits  of  the  sulyect  above  the 
interest.  BeWs  Com.  ii.  417-8;  Bdl't  Princ 
§892 ;  lUtiit.  ib. ;  Broom  on  Sale,  200.  See 
Burdent.  It  is  of  importance  for  a  lender  on 
heritable  security,  or  a  purchaser,  to  discover 
the  incnmbrances  which  aff'ect  the  borrower's 
or  the  seller's  estate.  This  is  efifected  by  a 
search  for  incumbrances,  some  practical  direc- 
tions as  to  which  will  be  found  under  the 
article.  Search  of  Incumbrances. 

A  sate  by  an  heritable  creditor  in  virtue 
of  a  power  of  sale  in  his  bond  and  dis- 
position, and  carried  through  under  the  pro- 
visions of  the  act  10  and  11  Vict.,  c.  60 
(1847),  has  the  effect  of  completely  disencum- 
bering the  lands  of  all  securities  and  dili- 
gences posterior  to  the  security  of  the  creditor 
who  sells,  as  well  as  of  the  security  and  dili- 
gence of  such  creditor  himself.  See  Heritable 
Securitiet. 

Indebiti  Solatio.     The  payment  of  what 
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is  Dot  doe,  when  m&de  ttom  ignorance  or 
mistAke,  may  be  recalled.  See  Cmdktw  /»- 
ddnti,  and  authoriliea  thvre  eiUd, 

Indecent  Exhibition.  Any  gross  lewdness 
publicly  practised,  ov  indecent  exhibition,  is 
an  indictabie  offence.  Hnlck.  Just,  of  Peace, 
n.  331  ;  Shaw's  Digest. 

Indfloent  Fractioea ;  by  which  the  morals 
of  female  pupils  are  corrupted,  hare  been  re- 
peatedly punished  with  scoarKing  or  trans- 
portation for  seven  years.  Htme,  i.  309 ; 
Steele,  114;  Aliton't  Prine.  225.     See  Lamd. 

Indefinite  Payment ;  is  where  a  debtor  is 
due  several  debts  to  one  creditor,  and  he 
makes  a  payment  to  the  creditor,  without 
specifying  to  which  of  the  debts  be  means  the 
payment  to  be  ascribed.  The  rules  which 
are  adopted  in  this  case  have  in  view  the  in- 
terest  of  the  ereditor  more  than  that  of  the 
debtor.  Thus,  if  there  be  one  debt  secured 
by  inhibitioD,  and  the  other  not,  the  payment 
is  ascribed  to  the  debt  unsecured.  But  this 
does  not  happen  where  the  security  is  an 
adjudication,  because  the  rigorous  nature  of 
that  diligence  may  carry  off  the  estate  of  the 
debtor ;  and,  therefore,  the  payment  will  be 
imputed  to  account  of  the  debt  covered  by 
the  adjudication.  Again,  where  one  debt 
bears  interest,  and  another  does  not,  the  in- 
definite payment  is  applied  in  extinction  of 
the  debt  which  does  not  bear  interest ;  and 
indefinite  payments  must  always  be  applied 
in  extinction  of  interest  before  being  applied 
to  principal  sums.  Where  a  cautioner  is 
bonnd  for  one  debt,  and  another  debt  is  un- 
secured, although  the  interest  of  the  creditor 
might  lead  to  the  ^plication  of  the  payment 
in  extinction  of  the  debt  unsecured,  yet  the 
interest  of  the  cautioner  counterbalances  that 
consideration,  and  equity  divides  the  payment 
between  the  cautioner's  debt  and  the  others. 
It  has  also  been  decided  that  a  creditor  can- 
not apply  the  payment  in  such  a  manner  as 
to  leave  the  debtor  exposed  to  penal  conse- 
quences. The  payment  cannot  be  ascribed 
to  a  disputed  debt,  nor,  on  emerging  circum- 
stances, can  it  be  applied  differently  from 
what  was  understood  at  Grst.  A  dividend 
fVoDi  a  sequestrated  esta(«  cannot  be  applied 
otherwise  than  to  the  whole  debt.  Erik.  B. 
iii.  tit.  4,  §  2 ;  Stair,  B.  i.  tit.  18,  §  3 ;  More't 
Notet,  pp.  cxxvli.  cckiv. ;  Brodie't  Sap.  p. 
940 ;  B^»  Com.  ii.  535 ;  Beirt  Prine.  §  562 ; 
Ithut.  Ih.;  Tail's  Jvtl.  of  Peace,  voce  Payment ; 
Karnes'  Equtti/,  265. 

Indemnity.  Acts  of  indemnity,  ailer  re- 
bellions, have  been  passed  for  quieting  the 
minds  of  the  people,  and  throwing  former 
offences  into  oblivion  ;  but  it  has  been  made 
a  question  whether  those  acts  were  meant 
only  to  protect  against  criminal  prosecutions, 
or  also  against  civil  actions  for  reparation  of 
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damages  suffered  by  individnals.  Acts  of  in- 
demnity are  passed  every  session  of  Parlia- 
ment for  the  relief  of  those  who  have  neglected 
to  take  the  necessary  oaths,  Sic.,  required  to 
qualify  them  for  their  respective  offices.  Enk. 
B.  iv.  tit.  4,  §  106 ;  KameM'  Slat.  La»,  h.  L  ; 
ffutch.  Just,  of  Peace,  i.  48. 

Indenture ;  in  the  law  of  England,  is  k 
writing  containing  some  contract,  agreement, 
or  conveyance  between  two  or  more  persons, 
indented  in  the  top  (according  to  the  older 
definition)  to  correspond  with  uiother  part 
having  the  same  contents.  As  contrtMiia- 
tingnished  from  a  DeedpoU,  an  indenture  is  k 
bilateral  or  other  deed  of  the  nature  of  » 
contract,  whereby  the  parties  undertake  re- 
ciprooal  obligations,  wliereas  a  deed  poll  is 
unilateral.     TomliM,  h.  t.    See  Deed  EvU. 

Indentnrei.  This  term  is  in  our  practice 
commonly  applied  to  the  mutual  contract 
between  master  and  apprentice,  by  which  the 
master  becomes  bound  to  teach  the  apprentice 
his  trade  or  profession,  and  the  apprentice  to 
give  his  time  and  services,  and  to  pay  an  ajH 
prentice  fee.  Where  the  apprentice  is  a 
pupil,  his  father,  tutor,  or  some  kinsman,  be- 
comes bound  for  him ;  but  where  the  appren- 
tice is  a  minor  pubes,  he  will  he  bound  by  his 
indentures  entered  into  with  the  consent  of 
his  curators,  if  he  has  curators,  or,  if  he  haa 
no  curators,  by  himself  alone.  At  the  same 
time,  indentures  may  be  set  aside  on  (he  head 
of  minority  and  lesion.  Erek.  B.  i.  tit.  7,  § 
62 ;  Bank.  vol.  i.  p.  58 ;  Kamet'  Slat.  Lam 
Abridg.  wee  Writ.;  ffuteh.  Ju»t.  of  Peace;  Tait'M 
Just.  1^  Peace,  voeibus  Apprentice,  Soldttr; 
Jttrid.  Style*,  2d  edit.,  vol.  ii.  pp.  174-80, 
400-1,  561 ;  vol.  iii.  pp.  630, 751-  See  Ap- 
prentice. 

bdia.  The  act  transferring  the  govern- 
mentof  India  to  the  Crown  is  21  and  22  Vict., 
c.  106. 

Indictment;  is  the  form  of  process  by 
which  a  criminal  is  brought  to  trial  at  the 
instance  of  the  Lord  Advocate.  It  runs  in 
the  name  of  the  Lord  Advocate ;  and  addres»- 
ing  the  panel  directly  by  name,  charges  him 
with  being  guilty  of  the  crime  for  which  bo 
is  to  be  brought  to  trial.  Although  this  be 
the  form  peculiar  to  those  criminal  prosecu- 
tions raised  by  the  Lord  Advocate  alone,  yet, 
where  a  private  party  joins  in  the  prosecution, 
his  name  may  be  added  to  that  of  the  Lord 
Advocate.  But  where  the  private  party  ia 
the  principal  prosecutor,  although  he  has  the 
concurrence  of  the  Lord  Advocate,  it  is  not 
in  the  form  of  an  indictment  that  he  brings 
his  action,  but  in  the  form  of  criminal  lettm^ 
which  are  letters  runuing  in  the  name  of  the 
Sovereign,  passing  under  the  signet  of  11m 
Court  of  Justiciary,  and  addressed  to  mpwn- 
gers-at-arms,  stating  the  crime,  and  oontuk- 
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iag  a  command  to  tbe  officers  to  whom  the 
letters  u-e  directed,  to  guminon  the  person 
accnsed,  to  appear  and  underlie  the  law,  and 
also  for  summoaing  witaesses  and  a  jury. 
These  letters  are  sometimes  used  even  in  pro- 
secationsatthe  instance  of  the  LordAdvouate, 


ConeettTM.  The  indictment  is  prepared  in  a 
BjUogistic  form,  in  which  the  major  proposi- 
Uo»  states  the  nature  of  the  crime  that  is 
meant  to  be  charged  against  the  offender, 
and,  in  general,  that  it  is  severely  punishable ; 
the  vtinor  pn^tmtiim  states  the  offence  actu- 
ally committed,  and  avers  that  it  constitutes 
tbe  crime  stated  in  the  major  proposition ;  the 
wneluiitm  is,  that  on  the  panel's  conviction 
by  the  jury,  he  ought  to  suffer  the  punish- 
ment inflicted  bykwontheorime.  SeeMajor. 
The  indictment  is  executed  by  messengers-at- 
anns,  by  macers  of  Justiciary,  or  even  by 
sheriff-offioers,  where  the  indictment  is  con- 
tained in  what  is  termed  the  Porteous  Roll, 
or  presentment  by  the  county ;  but,  in  this  lost 
case,  there  must  be  a  precept  from  the  sheriff. 
The  execution  is  made  by  serving  the  accused 
with  a  full  copy  of  the  libel,  with  a  notice  at- 
tached, requiring  him  to  appearand  underlie 
the  law  for  tbe  crime  set  forth  in  the  libel, 
and  that  within  fifteen  days.  This  notice 
must  be  subscribed  by  the  officer  who  serves 
it,  and  by  one  person  who  shall  witness  the 
service  ;  and  It  is  not  necessary  for  the  officer 
to  subscribe  any  other  part  of  the  copy  of  tbe 
libel ;  9  Geo.  IV.,  c.  29,  §  6.  There  must  also 
be  served  on  the  accused  a  copy  of  the  list  of 
names  and  designations  of  the  witnesses  wh( 
are  to  be  examined  against  him,  and  of  thi 
names  of  the  assize  who  are  to  pass  on  hii 
trial ;  and  no  witness  or  juror  whose  name  is 
omitt«d,  can  competently  be  examined  as  a 
witnesSiOreanactasajurorouthatlibel.  Tbe 
style  of  an  indictment  will  be  found  in  AlUon'i 
Prae.  212.  See  also  Erik.  B.  iv.  tit.  4,  §  87, 
d  uq. ;  Bume,  ii.  148,  et  ttq. ;  Beli't  Nola,  p. 
169  ;  Bant.  ii.  524.  By  the  statute  11  and 
12Vict4  0.79,  the  record  copies  of  indictments, 
instead  of  being  in  writing,  according  to  the 
previous  practice,  may  be  printed,  or  partly 
printed  and  partly  written,  provided  they  are 
authenticated  by  the  subscription  of  the  Lord 
Advocate  or  of  one  of  his  deputes ;  and  in  the 
ease  of  criminal  letters,  by  the  subscription  of 
one  of  the  clerks  of  court,  according  te  the 
existing  practice  ;  §  1.  Letters  of  diligence  for 
tbe  citation  of  parties,  witnesses,  and  assizers, 
instead  of  requiring  a  bill  and  a  deliverance 
thereon  by  one  of  the  judges,  are  issued  by  the 
derk  of  court,  on  exhibition  of  the  indictment 
signed  by  the  crown  agent,  and  need  not  psss 
tbe  lignet ;  $  2.  Indictmente  and  other  writs 
maj  be  served  and  executed  either  by  a  macer 
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by  a  mesaenger-at-arms,  "  or  by  any  sheriff- 
officer  or  steward's  officer  of  tbe  county  or 
stewartry  within  which  such  service  or  eie- 
cntioo  shall  be  made  ;  §  G>"  Objections  to  the 
relevancy  of  indictments  must  be  stated  and 
disposed  of  before  the  panel  is  called  upon  to 
plead  ;  if  it  is  found  relevant,  the  panel  is 
called  upon  te  plead  te  the  libel.  In  case  he 
shall  plead  Guilty,  the  court  is  te  proceed  te 
pass  sentence  ;  and  in  case  he  shall  plead  Not 
Guilty,  is  to  remit  him,  with  the  libel  as  found 
relevant,  te  tbe  knowledge  of  an  assize,  and 
the  esse  is  te  be  otherwise  proceeded  with  in 
ordinary  form  ;  §  9.  See  Criminal  Proseoiliim, 
Execution.  Diet.  Circuit  Covrt.  Alibi.  Locut 
Delicti  Production. 

IndiTiiible.  It  is  an  exception  te  the 
actiou  of  removing,  that  the  defender  possesses 
the  lands  in  question  pro  indtvito  with  other 
lands.  But  this  is  not  relevant  against  re- 
moving from  any  subject  of  which  there  are 
daily  profits  divisible,  as  a  coal-heugh  or  fish- 
Neither  is  it  relevant  for  a  liferenter 
er  terce  against  the  fiar  of  an  indivisible 
tenement,  for  the  heir  may  remove  tbe  relict 
and  pay  lier  a  third  part  of  the  rent.  So,  if 
a  tenement  be  possessed  by  several  tenants 
pro  indivito,  and  having  different  houses,  any 
of  these  tenants  may  be  removed,  and  another 
put  in  his  place,  or  the  landlord  may  possess 
it.  Indivisible  rights  fall  to  the  eldest  of 
heirs-portion  ers.  See  Betrs-Poriioners.  Brieve 
of  Division,  The  stock  of  a  company  is  held 
pro  xndiviso  by  all  the  partners  in  trust.  Under 
the  head"  Indivitibk"  in  the  Dictionart/ of  De- 
ns, are  digested  questions  arising  as  te 
subjects  legally  indivisible,  and  part  of  which 
it  is  therefore  incompetent  te  adopt  without 
the  whole.  Thus,  a  decree-arbitral  is  indi- 
visible, and  when  vltra  vira  compromissi,  can- 
not be  registered,  even  with  respect  te  those 
parte  of  it  which  are  within  the  submission. 
But  this  rule  may  he  modified  by  circum- 
stances. When  an  obligation  te  pay  money 
would  otherwise  be  null  on  account  of  infor- 
malities in  the  deed,  such  as  being  a  deed 
notarially  executed,  but  subscribed  by  only  one 
notery  or  only  three  witnesses,  the  claim  may 
Iw  restricted  te  L.lOO  Scota,  which  is  prove- 
able  by  parole  evidence.  So  also,  a  verbal 
legacy  exceeding  L.IOO  may  be  restricted  te 
that  sum.  Other  questions  of  a  similar  nature 
will  be  found  in  the  Dictionary  ofDeciiions  and 
Brovm't  Si/nop.  h.  t.  See  also  i^faiV,  B.  iv.  tit. 
26,58;  San*,  ii.  115;  Srifa  Pjinc.  §  353. 

Indorsement,  or  Indorsatioii.  This  term 
was  formerly  used  to  signify  the  executions  of 
messengers,  which,  being  usually  written  on 
the  ba^  of  the  letters,  were  hence  termed  in- 
dorsements ;  but  the  term  is  now  more  gene- 
rally applied  te  the  transference  of  a  bill,  by 
the  drawer  or  indorser  putting  his  name  on 
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the  back  of  the  bill.  See  Extcution.  A  bill, 
although  it  be  not  taken  payable  to  the 
drawer  "  or  order,"  la  transferable  by  indor- 
eation.  The  indorsation  jn&j  be  made  by  the 
creditor  putting  his  name  merely  on  the  back 
of  the  bill,  and  this  carries  a  right  which  is 
transferable  by  delivery  alone,  or  bj  the 
creditor's  filling  up  the  indorsation,  by  put- 
ting above  his  subscription,  "  Pay  the  con- 
tents to  A.  B.,"  in  which  case  it  can  be  fur- 
ther indorBed  by  A.  B.  only.  When  there  is 
no  BQch  order  to  pay  to  aoother,  it  is  called  a 
blank  indorsemeot.  Although  a  bill  may 
have  been  stolen  or  fraudulently  obtaiued  by 
a  previous  holder,  yet,  if  it  has  come  oner- 
ously and  fairly  into  the  hands  of  the  present 
holder,  it  will  be  effectual  to  him  against  the 
drawer,  acceptor,  and  previous  indorsees. 
Under  the  recent  Mercantile  Law  Amend- 
ment Act,  however  (19  and  20  Vict.,  c.  60, 
§  1'^),  the  holder  of  such  a  bill  or  note  suing 
or  doing  diligence  thereon  is  bound  to  prove 
that  he  gave  value  for  it,  such  proof  being 
competent  by  parole  evidence,  fiy  §  16  of 
the  same  statute,  when  any  hill  or  note  is 
indorsed  after  the  date  of  payment,  the  in- 
dorsee is  deemed  to  have  taken  it  subject  to 
all  objections  or  exceptions  to  which  it  was 
subject  in  the  bands  of  the  indorser.  It  is 
held  in  England,  that  the  creditor  in  a  bill 
cannot  indorse  it  in  pert,  one  reason  for  which 
seems  to  be,  that  it  would  subject  the  debtor 
to  a  double  action  for  recovery  of  the  debt. 
In  Scotland,  the  precise  question  does  not  ap- 
pear to  have  occurred.  The  indorser  of  a 
bill  thereby  gives  the  holder  the  same  sum- 
mary diligence  and  execution  against  himsdf 
for  repetition  of  the  amount,  should  the  ac- 
ceptor fail  to  retire  it,  as  if  he  had  accepted 
a  new  bill  to  the  indorsee.  But  where  a  per- 
son has  a  bill  vested  in  him  for  the  mere  pur- 
pose of  recovering  payment,  and  has  occasion 
to  indorse  it,  he  may  do  so  without  rendering 
himself  liable,  by  expressing  the  indorsement 
in  this  way :  "  Pay  the  contents  to  A. 
without  recourse  against  me."  A  bill  may 
also  be  indorsed  "  for  my  use,"  in  which  case, 
any  one  who  discounts  the  bill  must  hold  the 
contents  as  the  money  of  the  person  interpoi 
ing  the  restriction.  A  condition  annexed  to 
an  indorsation  is  available  against  the  accep- 
tor, if  the  bill  be  accepted  with  such  condition 
in  the  indorsement.  Indorsation  does  not 
transfer  to  the  indorsee  prior  diligence  raised 
on  the  bill.  Such  diligence  must  be  trans- 
ferred by  special  assignation.  The  scoring  of 
an  indorsation  reinstates  the  indorser,  if  in- 
tended to  do  so.  The  indorsation  to  a  deposit 
receipt  may  be  signed  by  a  mark.  Forba' 
Exec.  V.  Wegtem  Bank,  1853, 16  D.  243, 807. 

By  the  statnte  18  and  19  Vict.,  c.  lU, 
which  proceeds  on  a  preamble  that, "  Where- 
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as,  by  the  cnstom  of  merchants,  a  bill  of  lad- 
ing of  goods  being  transferable  by  indorse- 
t,  the  property  in  the  goods  may  thsrebj- 
.  to  the  endorses ;  but,  nevertheless,  all 
rights  in  respect  of  the  contract  contained  in 
the  bill  of  lading  eontinne  in  the  original 
shipper  or  owner,  and  it  is  expedient  that  such 
rights  should  pass  with  the  property :  and 
whereas  it  frequently  happens  that  the  goods 
in  respect  of  which  bills  of  lading  purport  to 
be  signed  have  not  been  laden  on  board,  and 
it  is  proper  that  such  bills  of  lading  in  the 
hands  of  a  bona  fide  holder  for  value  should 
not  be  questioned  by  the  master  or  other  per- 
son signing  the  same  on  the  ground  of  the 
goods  not  having  been  laden,"  it  is  enacted 
(1),  that  every  consignee  and  every  endoneo 
of  such  bills  to  whom  the  property  shall  pass 
by  reason  of  such  consignment  or  endorse- 
ment, shall  have  transferred  to  and  vested  in 
him  all  rights  of  suit,  and  be  subject  to  th« 
same  liabilities  in  respect  of  such  goods,  as  if 
the  contract  in  the  bill  of  lading  had  been 
made  with  himself;  (2),  that  no  right  of 
stoppage  in  (ronn'fu,  or  to  claim  freigbt  against 
the  original  shipper  or  owner,  and  no  liability 
of  the  consignee  or  endorsee,  by  reason  of  his 
being  consignee  or  endorsee,  or  of  his  receipt 
of  the  goods,  by  reason  of  such  consignment 
or  endorsement,  ia  to  be  affected  by  the  act ; 
and  (3),  that  every  bill  of  lading  in  the  hands 
of  a  consignee  or  endorsee  for  valuable  con- 
sideration representing  goods  to  have  been 
shipped,  shall  be  conclusive  evidence  of  such 
shipment,  as  against  the  master  or  other  per- 
son signing  the  same,  notwithstanding  that 
the  goods,  or  part  thereof,  may  not  have  been 
so  shipped,  unless  the  holder  shall  have  had 
actual  notice  at  receiving  the  bill,  that  the 
goods  had  not  been  laden  on  board;  provided 
that  the  master  or  other  person  signing  maj 
exonerate  himself  fi-om  such  misrepresenta- 
tion, by  showing  that  it  was  caused  without 
default  on  bis  part,  and  wholly  by  the  fraud 
of  the  shipper  or  holder,  or  some  person 
under  wboin  the  holder  claims.  BrA.  B.  iiu 
tit.  2,  §  27  ;  Mr  Brodie'i  Sup.  to  Stair,  861  ; 
Bank.\o\.i.-p.3G3;  BeiPe  Com.  i.  401;  iL21]- 
BeiCs  Prine.  §  329,  et  uq.;  Illiut.  ib. ;  Thom- 
son on  Bilis,  256  ;  Tail  on  Evid.,  p.  120 ;  DUb- 
s«i  on  £wy.,  pp.  210, 354,  361,409.  SeeJJiS 
of  Exchange.     Bill  ofLading.    Draft. 

Indorsing  of  a  Tamiit  See  BacUny  a 
Warrant. 

Indnois  Ii^alw ;  or  the  legal  induda, 
are  the  days  which  intervene  between  Uie 
citation  of  a  defender  and  the  day  of  appear- 
ance in  the  action  or  process.  These  dUlBr 
according  to  circumstances.  In  ordiuMj  m- 
tions  in  the  Court  of  Session,  the  days  (rfeom- 
pearance  were  formerly  two  diets  of  twmft^ 
one  and  six  days'  warning,  nnlea  whw  At 
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defender  resided  in  Orkney  and  Shetland,  in 
whicli  eUe  the  induci/B  were  forty  and  six 
days.  Where,  again,  the  defender  was  ont 
of  the  LiDgdom,  he  was  cited  on  sixty  and  fif- 
teen days.  There  are  other  actions  which  are 
termed  pririleged,  which  were  formerly  exe- 
cuted on  shorter  induciw,  as  On  fifteen  or  on 
six  days  :  these  required  a  bill.  See  Billt  of 
Signet  Letten.  Bnt  bythesUtute  6Geo.IV., 
c.  120,  $  53,  all  sammoQseg,  after  the  lllh 
November,  1825,  are  directed  to  proceed  on 
one  diet ;  and  by  the  act  13  and  14  Vict.,  c. 
S6,  ^  21,  all  summonses  before  the  Court  of 
Senion  may  proceed  on  fourteen  days'  warn- 
ing where  the  defender  is  in  Scotland,  unless 
in  Orkney  or  Shetland,  and  twenty-one  days' 
warning  where  be  is  in  Orkney  or  Shetland,  or 
furthofScot]aQd,in  place  of  the  longer  iniiunie 
previoosly  in  practice ;  and  snch  shorter  f'n- 
liaeia  are  competent  and  sufficient  in  respect  to 
all  other  letters  passing  the  Signet  bearing  a 
citation, charge,  publication,  or  service  against 
persons  within  or  furth  of  Scotland,  and  in 
respect  to  all  edictal  charges  upon  decrees 
and  registered  protests,  without  prejudice  tc 
shorter  indaeice  previously  sufficient  continu- 
ing to  be  sufficient.  The  same  term  is  applied 
to  the  days  which  are  allowed  to  a  debtor  to 
obey  the  command  of  letters  of  homing,  and 
these  vary  according  to  circumstances.  See 
Diligence.  Charge  im  Letten  of  Homing.  The 
indneice  of  criminal  letters  and  indictments 
are  fifteen  days.  See  Criminal  Pros&mtitm. 
Diet.  As  to  the  induei(E  of  general  and  sp 
cial  chaises,  see  Charge.  Eri^.  B.  ii.  tit.  5, 
55;  tit.  12,5  40;  B.  i*.  tit.  1,  §6;  tit.  3,  , 
10  ;  tit.  4,  f  87  ;  Kame»'  SM.  Laie  Ahridg. 
h.  t. ;  Bell  on  Leateii,  4th  edit.  ii.  80  ;  Shand'i 
Prac. ;  Bukh.  Just,  of  Peaee,  vol.  i.  pp.  280, 
416,  2d  edit ;  M'Okihan's  Sharif  Prae.  p, 
179 ;  Jnrid.  Slglet,  2d  edit.  vol.  iu.  pp.  1-1, 
577,  984-5,  969.  See  Citation.  Edictal 
Citation.     DieL 

Induction  of  a  Clergyman ;  was  a  term 
nsed  in  the  times  of  Episcopacy.  Whoa  the 
clergyman  was  inducted  to  his  living,  there 
were  three  act«  :  1.  Presentation  by  the 
patron  ;  2.  Collation  by  the  bishop,  which 
signified  his  approbation  ;  and,  3.  Induction, 
which  consisted  iu  his  being  placed  in  the 
pnlpitbya  deputation  of  presbyters  appointed 
by  the  bishop.  I'hese  forms  fell  with  the 
abolition  of  prelacy.  Ertk.  B.  i.  tit.  5,  §  18  : 
BaiA.  ii.  85.     See  Minitter. 

ZndoBtrial  Acoeidon  \  signifies  the  addi- 
tion made  to  the  value  of  a  subject  by  human 
art  or  labour  exercised  thereon.  The  law  of 
Scotland  on  this  subject  is  derived  from  thi 
Roman  law ;  and  in  all  cases  of  industrial 
accession,  where  one  man  adjoins  or  attaches 
his  own  property  inseparably  to  that  of 
another,  the  presumption  is  that  be  has  done 
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BO  bonajide.  The  modes  of  iodDBtrial  acces- 
sion usually  enumerated  are  adjunction,  spe- 
cification and  eommixtion  ;  and  the  general 
rale  of  law  is  that,  where  the  addition  is 
made  bona  fide,  the  gainer  must  indemnify  the 
loser,  on  the  obvious  principle  of  equity. 
Nemo  debet  ex  alieno  damno  lucrari.  See  Erdc. 
B.  ii.  tit.  1,  §  15.  See  Aceeision.  Adjunction. 
Commixlion.     Speeifieation.     Contexture. 

In&moni.  A  person  is  said  to  be  infamooB 
who  has  been  convicted  of  crimes  that  infer 
infamy,  or  who  has  been  declared  infamous 
by  a  sentence  of  the  Court  of  Session  or  of 
Justiciary.  Such  a  person  was  formerly  in- 
admissible as  a  witness;  but,  by  1  Will.  IV., 
c.  37,  §  9,  it  is  enacted,  that  where  a  person, 
who  has  been  convicted  of  any  crime  (except 
perjnry,  or  subornation  of  perjury),  and  has 
endured  the  punishment  to  which  be  has  been 
sentenced,  be  shall  not  thereafter  be  deemed, 
by  reason  of  such  conviction  or  sentence,  an 
incompetent  witness  in  any  court  or  proceed- 
ing, civil  or  criminal ;  and,  by  15  Vict.,  c. 
27,  §  1,  the  objection  of  infamy  as  a  ground 
for  excluding  a  witness  is  altogether  abolished. 
Infamy  is  inferred  by  all  the  orimina  falsi, 
by  theft  and  reset,  and  all  capital  crimes.  A 
proof  of  conviction  without  a  jury,  which, 
though  it  did  not,  even  before  the  passing  of 
the  above  statute,  disqualify  a  witness,  yet 
affected  his  credibility,  was  allowed.  Infamia 
juris,  or  the  infamy  proceeding  upon  convic- 
tion, was  alone  admitted  to  be  proved.  In- 
famia  faeli,  or  that  proceeding  from  general 
bad  character,  or  a  crime  for  which  the  wit- 
ness has  not  been  convicted,  could  not  be 
proved  to  the  eflTect  of  excluding;  but  it  might 
be  elicited  by  questions  put  to  the  witness 
himself,  and,  in  that  case,  affected  his  credi- 
bility. iruBK,ii.351,rf*e3.,471;Bi»™e(,397; 
SteeU,  17;  Alison's  Princ.  482,  567;  Prac. 
385,  448,  451,  672 ;  Er$k.  B.  iv.  tit.  2,  §  23; 
Bank,  vol.  i.  p.  273 ;  vol.  iii.  p,  68  ;  Macfar- 
lane's  Jury  Prae.  p.  162 ;  Hutch,  Justice  of 
Peace,  2d  edit.  vol.  i.  p.  197-9  ;  Tait's  Justice 
of  Peace,  vocibut  Pwaishmertt,  Proof;  Tail  on 
Evidence,  233-4,  85-6,  345-7 ;  Didcson  on  Bv. 
887,  897,  706,  1004.     See  Evidence. 

Infang.     See  Fang. 

In&ngtbefo ;  "  is  a  liberty  or  power,  per- 
taining to  him  who  is  infeft  therewith,  to 
cognosce  upon  theft  committed  by  his  own 
man  taken  within  his  own  dominion  and 
lands."    Skene,  h.  I. 

Infimt  See  (^itd-murder.  Concealment  of 
Pregnancy. 

Ukfantfl.  This  term,  in  the  law  of  Eug- 
land,  is  applied  to  every  person  under  the  age 
of  majority.  In  Scotland,  the  term  is  not 
used  in  that  sense.  The  periods  of  life  dis- 
tinguished by  our  law  are  three  :  Puj)illarity, 
which  reaches  from  the  birth  of  the  child  to 
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the  i^e  of  fourteen  in  males  and  tweire  iu 
females;  and  during  this  period  tbey  are 
tormed  pupils  : — puberty,  which  reaches  from 
the  termiaation  of  pupillarity  to  the  age  of 
twenty-one  years,  which  is  the  period  of  ma- 
jority in  both  sexes ;  and  fi-om  that  time  for- 
ward the  person  is  said  to  be  of  lawful  age. 
Stair,  B.  i.  tit  5,  5  3;  tit.  10,§]3;  Erik. 
B.  t.  tit.  1,  Ol ;  Bank.  vol.  L  p.  161,  et  leq., 
200 ;  vol.  in.  p.  48 ;  vol.  ii.  pp.  339,  669  ; 
BeWs  Com.  ii.  567  ;  Tomlins'  Diet.  h.  t.  See 
GuTotory.     Minor.     Pupil.     Tutor. 

Infntment ;  may  be  said,  coirectly  speak- 
ing, to  be  the  act  of  giving  symbolical  pos- 
segsion  of  heritable  property  ;  the  legal  evi- 
dence of  which  is  ao  instrument  of  sasine. 
But  this  distinction,  in  the  colloquial  lan- 
guage of  the  law  of  Scotland,  is  not  always 
attended  to.  Anciently,  infeFtment  seems  to 
have  been  synonyinous  with  investiture  ;  in 
which  last  sense  it  signified  both  the  charter 
by  which  the  superior  conferred  the  right, 
and  the  sasine  or  infeftment  by  which  posses* 
sion  was  given.  I'here  was  in  former  times 
less  room  for  any  distinction,  because  the 
superior,  by  one  and  the  same  act,  in  presence 
of  the  para  curia,  gave  out  lands  to  his  vassal, 
and  gave  him  sasine ;  and  this  was  done  with- 
out the  intervention  of  writing,  the  evidence 
of  the  pares  cttriie  being  that  on  which  the 
rights  of  superior  or  vassal  depended.  Iu 
modem  language,  investiture  is  the  term  ap- 
plied to  the  whole  progress  of  titles,  whereby 
the  right  is  vested  in  the  feudal  proprietor. 
Erik,  B.  ii.  tit.  3,  §  18  ;  Stair,  B.  ii.  tit.  3  ; 
MoT^a  Notes,  p.  clvii.,  et  teg.;  Bank,  vol. 
>.  p.  545,  et  teq. ;  BeHs  Com.  i.  681 ;  Eames' 
Stat.  Law  Abridg.  k.  t. ;  Rats's  Lect.  ii.  259. 
See  Investiture.     Sasine. 

By  the  Infeftment  Act,  6  and  9  Viet,  e. 
35,  1845,  infeftment  may  be  effectually  ob- 
tained by  producing  to  the  notary-public  the 
warrants  of  sasine  and  relative  writs  which 
are  in  use  to  be  produced  at  taking  infeft- 
ment, and  by  eipeding  and  recording  in  the 
appropriate  register  an  instrument  of  sasine 
setting  forth  that  sasine  had  been  given  in 
the  lands,  and  subscribed  by  the  notary-public 
and  witnesses  according  to  the  form  then  in 
a  schedule  annexed  to  the  Act.  By  the  Titles 
to  Land  Act,  21  and  22  Vict,  c.  76,  1858, 
i  nstruments  of  sasine  are  no  longer  necessary, 
but  the  conveyances  themselves  may  be  re- 
corded instead.    See  TilUs  to  Land. 

Infeftment  in  Seooii^.  According  to 
the  modem  use  of  the  term,  infeftment  in 
security  is  used  to  express  an  heritable  boud 
and  sasine,  or  a  disposition  in  security  and 
relative  sasine,  by  which  the  creditor  is  infeft 
in  an  annnalrent  ont  of  the  lands,  corres- 
ponding to  the  principal  sum,  and  in  the 
lands  themselves  in  security  of  the  principul 


snm,  interest,  and  penalty,  or  in  the  lands 
themselves  redeemably,  in  security  of  the 
principal  sum  and  interest.  Stair,  B.  iv. 
tit.  35,  S  24 ;  Monfs  Neten,  p.  ccx. ;  &»i. 
B.  ii.  tit.  8,  §  36 ;  BtiPs  Princ  5  901 :  HUtl. 
ib.  See  Bond.  .4ti»itw/reiit.  fillet  to  Land. 
^eftment  of  EeJieC  An  heritable  se- 
curity  to  a  cautioner  or  co-ohligant,  that  he 
shall  be  relieved  from  the  engagement  he  has 
come  under,  by  which  the  cautioner  is  infeft 
in  lands,  in  security  of  such  relief,  is  termed 
an  infeftment  of  relief.  Stair,  B.  ii.  tit.  3, 
§48;  Ersk.  B.  Ii.  tit.  8, §36;  Bani.  ii.  122. 
See  Bond  o/Rduf.     Titlet  to  Land. 

Infensare  curiam ;  "  is  when  the  judge  in- 
forms the  suitors  in  things  whereof  they  are 
ignorant"     Sketie,  h.  t. 

InfoimatioiL  Under  the  old  form  of  pro- 
cess in  the  Court  of  Session,  an  information 
was  a  written  argument  ordered  by  the  Lord 
Ordinary,  when  he  took  a  cause  to  report  to 
the  Inner-House.  It  served  to  explain  to 
the  Judges  the  circumstances  of  the  case 
which  the  Lord  Ordinary  was  to  report,  and 
to  enable  them  to  give  their  decision  in  the 
cause.  The  analogous  pleading,  according  to 
the  present  practice,  is  called  a  Case.  See 
Cases.  In  the  Court  of  Justiciary,  in  cases 
of  difficulty  on  questions  of  law  and  relevancy, 
the  Court  is  in  use  to  order  Informations,  on 
which  the  points  raised  are  argued  fully  in 
writing.  See  Crimijud  Prosecution.  As  to 
lufonnations  in  the  Eichequer  Court,  see  19 
and  20  Vict,  c.  56,  §7. 

Informatiou ;  in  English  law,  is  an  mcd- 
sation  or  complaint  exhibited  gainst  a  per- 
some  criminal  offence,  either  immedi- 
ately against  the  Sovereign,  or  against  some 
private  person.  It  differs  from  an  indictment 
in  being  only  the  allegation  of  the  officer  who 
exhibits  it  Infamiations  are  either  partly 
at  the  suit  of  the  Crown,  and  partly  at  the 
suit  of  a  subject,  or  only  in  the  name  of  the 
Crown.  The  former  are  usually  brought  upon 
penal  statutes,  inflicting  a  penalty  on  convic- 
tion of  the  offender,  one  moiety  to  the  Crown, 
and  another  to  the  informer.  The  latter  are 
also  of  two  kinds :  First,  Such  as  are  pr<^rly 
the  Crown's  own  suits,  and  are  filed,  ex  o^do, 
by  the  Attorney-General.  The  objects  of 
such  suits  are  enormous  misdemeanours,  land- 
ing to  disturb  or  endanger  Qoverament 
Secondly,  Those  in  which,  though  the  Sove- 
reign is  the  nominal  prosecutor,  it  is  at  the  in- 
stance or  promotion  of  some  private  person, 
or  common  informer.  These  are  filed  by  the 
master  of  the  Crown-office,  under  the  eiprea 
direction  of  theCourt,  and  aredlrected  against 
any  gross  misdemeanours,  riots,  4c.,  deserving 
of  public  animadversion.  TonUins'  DicL  A.  (. 
Infonnation  and  Fre§entment ;  in  criou- 
nal  process.     See  Circuit  Court.    Dittaw. 
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Infomwr.  Various  statutes  en&ct  pecu- 
niary penalties,  and  award  part,  or  the  whole, 
to  the  informer.  In  such  a  case  it  is  usually 
provided  that  any  person  may  prosecute  ;  and 
then  it  is  not  necessary  to  quuify  a  peculiar 
interest,  or  to  have  the  concourse  of  the  pro- 
curatoi^GscaL  An  informer,  entitled  to  a 
reward  on  conviction,  is  not  inadmissible  as  a 
witness.  Sunter,  1 838,  2  Stointon,  1.  And, 
in  qaestiona  of  defamation,  a  person  inform- 
ing against  his  neighbanr  as  disorderly)  or  a 
thief,  will  be  presumed  to  hare  done  so  to 
satisfy  jastice,  or  maintain  good  order.  In 
Bngland,  by  18  Eliz.,  e.5,  it  is  enacted,  that 
if  a  common  informer  wilfully  delays  bis  suit, 
or  discontinue,  or  be  nonsuited,  or  baa  a  ver- 
diet  or  judgment  against  him,  he  must  pay 
costs  to  the  defendant.  And  27  Eliz.,  c.  10, 
makes  an  informer  compounding  with  an  of- 
fender liable  to  be  set  on  the  pillory,  to  suffer 
fine  and  imprisonment,  and  to  forfeit  L.IO. 
He  is  also  disabled  to  sne  popular  actions  for 
the  future.  The  Lord  Advocate  and  inferior 
public  prosecntors  in  Scotland,  may  be  com- 
|>elled  to  give  up  their  informers ;  and  if  the 
information  was  malicious,  the  informer  will 
be  liable  in  damages  and  expenses.  Ertk.  B. 
iv,  tit.  1,  §  17  ;  tit.  4,  §§  80-6;  Bank.  ii. 
610  ;  Taifs  Juttiee  of  P*ace,  19,  245 ;  Tom- 
ttw'  Diet.  h.  t. ;  Alison's  Prae.  94. 

Inhibitum;  is  a  writ  passing  nnder  the 
Signet,  whereby  the  debtor  or  party  inhibited 
is  prohibit«dfromcoutractingany  debt  which 
may  become  a  burden  on  his  heritaUe  pro- 
perty, or  whereby  his  heritage  may  be  at- 
tached or  alienated  to  the  prejudice  of  the  in- 
hibiters'  debt.  Like  every  other  signet 
letter,  the  inhibition  contains  a  narrative  and 
a  will.  The  narrative  recites  the  ground  of 
debt,  and  asserts  that  the  debtor,  knowing 
that  the  creditor  will  proceed  against  him 
with  diligence,  means  to  sell  and  dispose  ef 
his  effects,  unless  a  remedy  be  provided.  On 
this  narrative,  the  wiU  of  the  letters  inhibits 
the  debtor  from  selling,  annailzieing,  wad- 
setting,  disponing,  and  so  forth,  his  lands, 
teinds,  heritages,  &c. ;  and  also  from  granting 
any  deed,  or  contracting  any  debt  which  may 
affect  his  lands.  The  will  farther  prohibits 
the  lieges  from  taking  from  the  debtor  any 
conveyance  of  bis  property,  or  any  vouchers 
of  debt ;  so  that  there  is  a  double  prohibition ; 
one  against  the  debtor,  and  the  other  against 
the  public.  This  diligence  may  proceed  on  a 
liquid  ground  of  debt,  or  on  the  decree  of  a 
court,  or  on  a  decree  of  registration ;  and  it 
nay  also  proceed  on  a  depending  action,  or 
even  on  a  conditional  debt,  Sut  on  which- 
ever of  these  several  grounds  the  inhibition 
is  raised,  a  Bill  must  be  presented  to  the 
Lord  Ordinary  on  the  Bills,  stating  the  na- 
tare  of  the  debt,  and  craving  warrant  for  the 
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letters  ;  which  warrant  is  granted,  as  a  mat- 
if  course,  on  prodnction  of  the  ground  of 
debt,  or  of  the  executed  summons. 

In  virtue  of  this  Bill-Chamber  warrant, 
letters  of  inhiliition  are  expede  and  signeted ; 
after  which  they  must  be  executed  and  pub- 
lished in  the  following  manner :  (1.)  There 
must  be  a  personal  execution  against  the 
debtor,  by  a  messenger-at-arms,  in  the  usnal 
manner,  and  with  the  formalities  explained, 
voce  Charge  on  LetUrs  of  Homing.  (2.)  The 
inhibition  must  be  published  at  the  head 
hurgh  of  the  shire  where  the  debtor  resides, 
or  Mlictally,  where  the  debtor  is  forth  of  the 
kingdom.  This  publication  is  also  made  by 
a  messenger-at-arms,  who,  aft«r  crying  three 
several  oyesies  at  the  cross  of  the  burgb, 
reads  over  the  letters  of  inhibition,  and  affixes 
there  a  copy  of  the  letters  and  charges.  (3.) 
The  last  requisite  towards  the  completion  of 
the  diligence  is  registration.  By  the  act 
15S1,  c.  119,  the  letters  and  executions  must 
be  recorded  in  the  books  of  the  shire  where 
the  debtor  resides,  and  of  the  county  where 
his  lands  lie,  which  registration  must  take 
place  within  forty  days  from  the  day  of  pub- 
lication of  the  inhibition.  The  act  1600,  c. 
13,  gives  the  creditor  an  option  to  record  the 
letters  and  executions  in  the  General  Register 
at  Edinburgh  ;  one  advantage  of  which  is, 
that  when  recorded  in  the  General  Register, 
the  inhibition  affects  the  debtor's  lands  wher> 
ever  situated  in  Scotland ;  whereas,  if  the 
Particular  Register  be  taken,  there  must  be 
a  registration  in  the  books  of  every  county 
in  which  the  debtor  has  lands  ;  othei'wise  the 
inhibition  will  have  no  effect,  gvoad  the  lands 
in  the  county,  in  the  books  of  which  it  has 
not  been  recorded.  The  inhibition  thus  exe- 
cuted, published,  and  recorded,  strikes  against 
all  the  acts  and  deeds  of  the  debtor  falling 
within  the  words  of  the  prohibition,  done  or 
granted  posterior  to  the  execution  of  the  dili- 
gence. But  the  diligence  is  strictly  personal 
to  the  party  inhibited,  and  strikes  against  the 
debtor  only.  If  he  should  die,  bis  heir  will 
not  be  affected  by  the  prohibition,  unless  it 
be  renewed  against  him. 

The  terms  of  the  prohibition  ioclnde 
moveables ;  but  whatever  may  have  been  the 
intention  when  this  style  of  the  letters  was 
originally  introduced,  the  diligence  has  long 
been  restricted  to  heritage,  as  above  explained. 
This  diligence,  however,  will  affect  not  only 
the  heritage  belonging  to  the  debtor  at  the 
dale  of  its  execution,  but  also  future  acquisi- 
tions, provided  they  be  within  the  sbire,  in 
the  books  of  which  the  inhibition  has  been 
recorded,  or  wherever  they  be,  in  Scotland,  if 
the  registration  has  been  in  the  Qenersl 
Record.  Inhibition  strikes,  however,  only 
against  the  voluntary  deeds  of  the  debtor 
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posterior  to  its  execution,  and  not  against  debts 
or  deeda,  reBulting  fWim  obligationsprevioiul; 
cootracted.  ThuB,  if  prior  to  the  dato  of 
inhibition,  the  debtor  has  become  bonnd,  hj 
minute  of  sale,  to  sell  his  lands,  a  disposition, 
in  implement  of  that  prior  obligation,  al- 
though executed  posterior  to  the  inhibition, 
will  not  be  affected  tberebj.  Neither  will 
the  inhibition  strike  at  posterior  judicial 
rights,  such  as  an  adjudication  proceeding  on 
a  debt  contracted  prior  to  the  date  of  the 
inhibition.  It  would  even  seem,  according 
to  some  of  the  underooted  authorities,  that 
it  will  not  strike  at  a  oonveyauce  to  trustees 
for  behoof  of  creditors,  or  at  a  fair  sale  for 
an  adequate  price,  to  be  distributed  amongst 
the  creditors.  Aiiother  peculiarity  in  this 
diligence  is,  that  it  confers  no  active  right 
on  the  creditor  using  it.  It  is  an  inert  pro- 
hibition, merely  negative  in  its  operation ; 
and  although  the  creditor  is  entitled  to  re- 
duce deeds  to  his  prejudice,  executed  iprela 
inhibilionef  he  cannot  rank  on  the  debtor's 
estate  in  virtue  of  tlie  inhibition  per  le.  Id 
order  to  give  himself  an  active  right,  he  must 
follow  up  his  inhibition  by  an  ai^udication. 
Practically,  no  doubt,  an  inhibition  becomes 
a  very  efficient  diligence ;  since,  so  far  as 
coDceras  voluntary  sales,  no  purchaser  will 
pay  the  price  until  the  inhibitions  appearing 
on  the  record  are  discharged.  Still,  if,  apart 
from  this  indirect  advantage,  the  creditor 
mean  to  take  active  steps,  he  must  adjudge  ; 
and  then  his  inhibition,  followed  by  adjudi- 
cation, will  give  him  an  available  preference 
over  all  the  creditors  whose  debts  were  con- 
tracted posterior  to  the  execution  of  the  in- 
hibition. Prior  personal  creditors  by  bond, 
bill,  or  decree,  antecedent  to  the  date  of  the 
inhibition,  may  also  adjudge,  and  will  not  be 
prejudiced  by  the  inhibition.  But  if  such 
personal  creditors  da  not  secure  a  pari  pattu 
ranking,  by  adjudging  within  year  and  day 
of  the  inhibiting  and  adjudging  creditor,  he 
will  exclude  them,  in  virtue,  not  of  his  iahi- 
bition,  however,  but  of  his  adjudication.  On 
the  other  hand,  personal  creditors,  whose 
debts  were  contracted  posterior  to  the  inhi- 
bition, will  be  entirelyexcluded  in  competition 
with  the  inhibiting  creditor.  In  the  case  of 
sequestration  nnder  the  bankrupt  statute,  the 
trustee's  right  is  not  challengeable  on  the 
ground  of  any  prior  inhibition ;  but  the  effect 
which  inhibitions  may  be  entitled  to  in  the 
ranking  of  creditors  is  saved  ;  19  and  20 
Vict.,  0.  79,  5  102.  It  is  thu^  in  strict  prin- 
ciple, incorrect  to  describe  inhibition  as  a  real 
diligence.  It  isratherof  the  nature  of  a^iar- 
iontU  prohibition,  which,  by  certain  ulterior 
proceedings  on  the  part  of  the  inhibiting 
creditor,  may  secure  him  a  preference  on  the 
debtor's  heritage,  in  competition  with  pos- 
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terior  debts  or  contractions  by  the  inhibited 
party.  The  following  authorities,  as  to  the 
nature,  operation,  and  character  of  this  dili- 
gence, about  which  many  loose  and  inaccurate 
views  prevail,  may  be  consulted  and  con- 
sidered :  Stab.  1581,0.  119;  1597,  c.  264 
and  265  ;  1600,  o.  18;  1672,  c.  16,  §  32  ; 
1693,  c.  14  ;  A.  S.  15tt  July  1692  ;  Stu>, 
B.  iv.  tit.  50 ;  also  tit.  20,  §  28 ;  tit.  35, 
5  21 ;  More't  NoUs.  p.  ccccxiii. ;  Erik.  B.  ir. 
tit.  11 ;  Bank.  B.  i.  tit.  7,  5  139 ;  BeWs  Cms. 
ii.  141,  et  teq.,  418,  an<i  auvtoritiei  there  tited; 
BelCs  Princ.  §  2390  ;  Kama'  Eludd.  art.  42  ; 
Kamet'  Slat.  Law,  h.  t,  and  voce  Reaynition  ; 
BeUonLeaeet,  i.  110-2;  Bunler't  tawUord 
and  Tenant ;  Brown  on  Sate,  203;  Beil  m 
Farduuer's  Title,  368,  374 ;  Jnrii.  Sh/iet,  ii. 
409,  iii.  525-40,  990  ;  Ros^t  LeeU  i.  459,  et 
teg.;  Thomson  on  BilU,  577;  Dov^lat,  Heron 
and  Co.,  24th  July  1785,  ifor.  7070 ;  Ferrier 
V.  Pennyeviek,  8th  July  1812,  Fae.  CM.; 
X'CartMS,  15th  Jan.  1702,  Mot.  6965 ;  Monro, 
19lh  July  1777,  Mor.  App.  Inhibition;  M'Lvre, 
19th  Nov.  1807,  Mor.  App.  Conpetitimi; 
Holmet,  7  S.  it  D.  535;  RoberU,  ib.  611; 
Carlisle,  Ist  Feb.  1739,  Mor.  6971 ;  Siormont, 
5th  Dec.  1783;  A'aifei,  ii.933;  Menties,4D. 
257  ;  Livingstone,  5  D.  1. 

InhihitioiL  a^oiiut  a  Wife.  This  dili- 
gence is  intended  to  notify  to  the  public  that 
the  wife's  legal  prcepositura  over  the  domestic 
affairs  has  ceased ;  so  that  she  may  not  longer 
have  it  in  her  power  to  burden  her  husband 
with  the  expense  of  domestic  furnishings, 
usually  falling  within  the  wife's  province. 
Like  the  inhibition  for  debt,  this  is  a  writ  in 
the  Sovereign's  name  passing  the  Signet,  ob- 
tained upon  a  bill  presented  to  the  Lt»d 
Ordinary  on  the  Bills ;  and  it  prohibits  and 
discbarges  all  and  sundry  from  transactina; 
with  the  wife,  or  from  giving  her  credit.  It 
is  executed  against  her  and  against  the  pub- 
lic, and  recorded  like  an  inhibition  by  & 
creditor.  The  husband  is  not  bound  Qiow 
rigorous  and  harsh  soever  it  may  appear)  to 
assign  any  reason  for  this  step  ;  nor  wilt  he 
be  allowed,  in  the  narrative  of  his  diligence, 
to  assign  any  grounds  injurious  to  the  wife. 
The  consequence  of  this  is,  that  the  inhibi- 
tion cannot  be  stopped  by  the  wife,  however 
little  ground  there  may  be  for  the  measure. 
Its  effects,  though  it  eaves  the  husband  from 
liability  for  such  furnishings  as  he  can  prove 
to  have  been  otherwise  made  for  the  family, 
will  not  protect  him  against  paying  for  those 
which  are  proper  and  necessary,  and  for 
which  he  has  not  otherwise  provided.  Brsk. 
B.  i.  tit.  6,  §  26 ;  Stair,  B.  i.  tit.  4,  §S  IS  and 
17  ;  B.  iv.  tit.  50,  §  21  ;  Mortis  Notta,  p. 
sxiii.;  Bank.  vol.  i.  p.  126;  BelPa  Prin*. 
§  1566;  Jurid.  Stylet,  2d  edit.  vol.  iii.  p. 540, 
See  PrWpotiUtra.     Wife. 
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lohibittim  of  Tithei ;  is  a  writ  iuuiog 
either  under  the  Signet  or  from  the  Commis- 
U17  Coart,  by  which  the  titaiar  of  teinds 
ia  enabled  to  interrupt  the  possession  of  a 
tenant  of  the  teiade  possessing  by  tacit  relo- 
cation. In  consequence  of  this  diligence,  the 
titular,  in  place  of  the  teind-duty  stipulated 
in  the  lease,  is  entitled  to  draw  the  full 
l«iud  ;  and  all  concerned  are  discharged  from 
meddling  with  the  teinds.  This  founds  an 
action  at  the  instance  of  the  titular,  in  which 
he  will  be  entitled  to  the  actual  proren  teiud 
cf  each  year,  or  where  there  is  a  valuation 
to  the  valued  teind.  Ersk.  B.  ii.  tit.  10,  $  45; 
;Statr,  B.  ii.  tit.  8,  §  23  ;  B.  iv.  tit.  24,  §  2 ; 
Bank.  Tol.  ii.  p.  65 ;  BeU's  Princ.  §  U58  ; 
Sukh.Jwtiee  of  Peace,  2d  edit.  vol.  ii.  p.  451 ; 
Bfoicn'e  Siinop.  pp.  292,  974,  2418;  Jarid. 
StglM,  2d  edit.  vol.  i.  pp.  683-5 ;  iii.  pp.  227, 
542,  900. 

Inhibitioii ;  in  English  law,  a  writ  to  for- 
bid a  judge  ftom  further  proceeding  in  a 
cause  depending  before  bim.  Tomlins' Diet 
h.t. 

Iniquity.  This  ia  a  technical  expression, 
usually  applied  to  the  decision  of  an  inferior 
judge  who  has  decided  contrary  to  law ;  he  is 
in  that  case  said  to  have  committed  iniquity, 
Ersk.  B.  iv.  tit.  'd,  §  41.     See  Advocation. 

Tnitialift  Teitimonii,  It  was  formerly 
the  practice  before  a  witness  was  allowed  to 
be  ezamined  in  relation  to  the  cause,  to  inter- 
rogate him  in  regard  to  bis  disposition  to- 
wards the  parties ;  whether  he  bore  malice 
or  ill'will  to  either  of  them ;  whether  he  had 
been  instructed  what  to  say,  and  had  under- 
taken to  give  bis  evidence  accordingly ; 
whether  he  had  received  any  bribe  or  reward 
for  what  he  was  to  say,  or  had  been  promised 
any  reward.  This  was  called  the  examina- 
tion of  a  witness  tn  initialibw,  by  which  the 
witness  was  said  to  be  "  purged  of  malice  and 
partial  counsel ;"  and  wbere  it  was  intended 
to  oppose  the  examination  of  a  witness  on  the 
ground  that  be  was  disqualified  by  ill-will, 
bribery,  or  the  like,  the  evidence  in  support 
«f  the  objection  might  be  instantly  brought 
forward.  Where  the  opposing  party  could 
not  bring  immediate  proof  to  disqualify  the 
witness,  it  was  the  practice  to  protest  for 
reprobators;  in  consequence  of  which  he 
might  afterwards  have  brought  an  action  of 
reprobator,  in  which  he  would  have  been 
allowed  to  bring  evidence  for  disqualifying 
the  witness. 

Initial  examinations  are  not  now  usual  or 
necessary,  but  they  are  still  competent ;  3 
and  4  Vict,  cap.  59,  §  2  ;  and  in  certain 
circumstances  are  properly  insisted  in.  Dick' 
ton  oa  Evid.  906,  984 ;  Erik.  B.  iv.  tit.  2, 
§  28  ;  Tait  on  Evid.,  424.     See  Evidence. 

Initiala.  SubieriptiM  by.    The  initials  of 
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a  party's  name,  adhibited  to  a  writing,  are, 
in  some  cases,  held  equivalent  to  subscription. 

Eiskine  says,  it  is  seldom  admitted  as  a 
ground  BufGcient  by  itself  for  supporting  a 
subscription  by  initials,  that  the  granter  usu- 
ally signed  in  that  way ;  a  proof  by  the  in- 
strumentary  witneeses  being  also  required 
that  the  grantor  did  de  facto  sign  the  parti- 
cular deed  in  question,  at  least  if  it  be  chal- 
lenged during  the  life  of  instrumentary  wit- 
nesses. A  subscription  by  initials,  however, 
with  the  attestation  by  one  notaiy  that  the 
party  could  not  write  otherwise,  and  produc- 
tion of  another  writing  by  the  same  party 
subscribed  in  a  simiiar  way,  was  found  good ; 
and  a  cautioner's  subscription  by  initials  to  a 
lease  was  sustained,  it  not  being  denied  that 
the  initials  were  those  of  the  cautioner.  This 
mode  of  subscription'  is  inadmissible  in  the 
case  of  a  witness.  A  bill  subscribed  by  ini- 
tials will  not  authorize  summary  diligence  ; 
but  it  will  be  a  valid  document  of  debt  and 
a  good  ground  of  action,  if,  as  in  the  case  of 
other  writings  so  subscribed,  it  be  proved 
that  the  indorser  de  facto  adhibited  his  initials, 
and  that  it  was  his  usual  mode  of  subscribing. 
Even  when  no  such  proof  is  brought,  a  bill 
signed  by  initials  may  be  received  as  an  ad- 
minicle in  proof  of  the  debt.  Erek.  B,  iii.  tit. 
2,  S6  8  and  26,  notes  by  hory;  Bell's  Com.  i. 
325,  390 ;  BelVe  Prin.  §  323 ;  lUutl.  ib. ; 
Bell  on  Leaeet,  i.  275  ;  Hvnter'i  Landlord  and 
Tenant;  Thomson  on  Bills,  46  ;  Tait  on  Evtd. 
8,  64,  116 ;  Ross's  Lect.  i.  136  ;  Didaon  on 
Evid.  360,  409,412,374,617.  See  Mark, 
Subscription  by.     Testing  Glavte. 

Iqjunotioo;  in  English  law,  is  a  writ 
generally  grounded  upon  an  interlocutory 
order  or  decree,  out  of  the  Court  of  Chancery 
or  Exchequer,  sometimes  to  give  possession 
to  the  plaintiff,  in  consequence  of  the  de- 
fendants failure  to  appear ;  sometimes  to 
stop  proceedings  in  a  cause,  upon  the  ground, 
that  the  rigour  of  the  law,  if  it  take  place, 
will  be  against  equity  and  conscience,  or  od 
similar  grounds  of  equity.  The  writ  of  in- 
junction is  directed  not  only  to  the  party 
himself,  but  to  his  counsellors,  attorneys,  and 
solicitors ;  and  if  any  attorney,  after  having 
been  served  with  an  injunction,  proceeds  con- 
trary to  it,  the  Court  of  Chancery  will  com- 
mit him  to  the  Fleet  prison  for  contempt. 
But  if  an  injunction  be  granted  by  the  Court 
of  Chancery  in  a  criminal  matter,  the  Court 
of  Queen's  Bench  nay  dissolve  it,  and  pro- 
tect  any  one  who  proceeds  in  coutempt  of  it. 
Bank.  ii.  676  ;  Tomlins'  Diet.  h.  t.  In  Shand, 
Dow's  App.  Reports,  ii.  523,  and  Qoldie,  ib. 
5S6,  the  English  reporter  applies  the  word 
injunction  to  Scotch  cases.     See  Interdict. 

Iqjitry,  An  injury  is  defined  to  be  any- 
thing said  or  done  with  the  intention  of  hurt- 
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ing,  and  which  sctnall;  does  hurt  another  in 
his  person,  charaoter,  or  property.  It  is  so 
called,  ae  being  an  iafringement  of  the  natu- 
ral right  which  every  one  has  to  safety  in 
goods  and  person.  It  has  been  usual  to  make 
a  division  of  injuries  into  verbal  and  real ; 
the  former  comprehending  wrongs  which  an 
individual  euffera,iD  consequence  of  the  words 
or  writings  of  another  ;  the  latter,  such  as 
are  inflicted  by  deeds.  A  verbal  injury, 
pointed  against  a  private  person,  coDsisU  in 
the  uttering,  or  vriting,  of  contumelious 
words  which  tend  to  vilify  his  character,  or 
render  it  little  or  contemptible.  For  satire, 
though  it  does  not  blacken  a  man's  mora] 
character,  bnt  only  places  him  in  a  ridiculous 
light,  may  be  injurious.  The  aniflitis  injuri- 
andi,  which  is  of  the  essence  of  this  crime, 
will  be  inferred  from  presumptions ;  and  in 
general,  it  is  presumed  from  the  words  them- 


some  particular  guilt  upon  him,  as  if  one 
shonld  give  his  neighbour  the  name  of  (ftie/, 
Aeal,  liar,  &c.  This  presumption,  however, 
may  be  either  weakened  or  elided  by  special 
circumstances ;  eJg.,  if  the  expressions  have 
been  used  in  the  heat  of  passion,  with  no 
previous  or  subsequent  indication  of  a  mali- 
cious purpose.  Verbal  injuries  are  punished 
by  fine,  according  to  the  circumstances  of  the 
case.  They  also  found  a  civil  claim  for 
damages  or  reparation,  at  the  instance  of  the 
injured  party,  against  him  who  has  done  the 
injury.  A  real  injury  is  committed  by  doing 
anything  which  may  hurt  one's  person,  in- 
fringe his  right  of  personal  liberty,  or  affect 
his  honour  and  dignity.  The  offender  is 
liable  both  to  a  criminal  prosecution,  and  to 
a  civil  action  for  reparation  and  totatinm. 
Although,  strictly  speaking,  no  act  ought  to 
be  called  injurious,  where  there  is  not  animus 
inhriaiuU,  yet  the  term  is  frequently  applied 
where  there  is  reparation  due  on  account  of 
wrongs  suQ'ered  through  gross  carelenness, 
the  law  holding  such  fault  equivalent  to  ma- 
lice. Stair,  B.  i.  tit.  9,  S  1,  at  »eq.;  Enk.  B. 
iii.  tit.  I,  5  13  ;  B.  iv.  tit.  4,  §  81 ;  Bank,  l 
248,  302 ;  BeU's  Print,  j  2028 ;  Trnfi  Jiutia, 
of  Pmu,  h.  (. ;  BUtir'a  Jvttiee  if  Peace,  K  t. ; 
Shaa't  Digat,  voce  Reparaiion.  See  Damnwn 
sine  injuria.    Damages,     Defamation. 

InUnd-BUU.  An  inland  bill,  is  one 
drawn  upon  a  person  living  in  the  same 
country  with  the  drawer,  either  in  favour  of 
a  third  party  or  of  the  drawer  himself.  A 
bill  drawn  by  a  person  in  Scotland,  on  a  per- 
son in  England,  or  e  contra,  was  formerly  held 
not  to  be  an  inland  bill ;  but  by  the  Meroan- 
tile  Law  Amendment  Act  1866  (19  and  20 
Vict,  c.  60,  S 12),  all  bills  drawn  in  any  part 
of  the  United  Kingdom,  and  made  payable 
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in  or  drawn  upon  any  person  resident  in  the 
United  Kingdom  are  to  be  deemed  inland 
bills.  By  §  14  of  the  same  act,  notice  of  dis- 
honour is  required  in  the  case  of  inland  bills, 
as  in  the  case  of  foreign  bills.  Under  §  13, 
notarial  protest  of  such  bills  is  unnecessary. 
BeWt  Com.  i.  419  ;  Thornton,  2  ;  BelPs  Print. 
j  306.    See  Bill  of  Exchange. 

luner-Hoiue ;  the  name  given  to  the 
chambers  in  which  the  First  and  Second 
Divsious  of  the  Court  of  Session  hold  their 
sittings;  applied  also  to  the  Courts  them- 
selves, and  used  in  contradistinction  to  the 
Outer-House,  or  hall  in  which  the  Lords 
Ordinarystt  to  hearmotionsandcanses.  All 
causes  commencing  in  the  regular  form  by 
summons,  or  by  notes  of  suspension  or  advo- 
cation, arrive  at  the  Inner-Hoose  after  pass- 
ing through  the  Outer-House.  But  there 
are  some  cases,  which,  though  originating 
with  summonses,  are  specially  appropriated 
to  the  Inner-House,  in  Uie  first  instance,  and 
in  which  no  discussion  takes  place  in  the 
Out«r-House,  except  by  special  remit  from 
one  or  other  of  the  Divisions  of  the  Gonrt. 
Snch  are  actions  of  proving  of  the  tenor  and 
formerly  reductions,  actions  of  aliment,  of 
cessio  bonoTum,  and  of  cognition  and  ule. 
These  causes,  on  appearing  in  the  Onter- 
House  rolls,  are  at  once  transmitted  to  the 
Inner-House ;  great  avisandum,  as  it  is  t«ch- 
nically  called,  being  the  first  motion  in  such 
cases.  The  Inner-House  has  an  original 
jurisdiction  in  all  cases  which  commence  by 
summary  or  incidental  application,  except 
notes  of  suspension  and  advocation,  which 
must  be  presented  in  the  first  instance  in  th« 
Bill-Chamber.  The  whole  Jadgas  formerly 
sat  together  in  the  loner-House ;  bnt  the 
Court  was,  in  1808,  divided  into  two  Divi- 
sions; the  Lord  President  and  three  ordi- 
nary Judges  now  forming  the  Inner-Honstt 
of  the  First  Division;  the  Lord  Justice-Clerk 
and  other  three  ordinary  Judges  forming  th« 
Inner-House  of  the  Second  Division  ;  and  the 
remaining  Judges  officiating  as  permanent 
Lords  Ordinary  in  the  Outer-House.  During 
session,  the  Inner- House  meets  at  11  o'clock 
daily.  There  are  fonr  rolls  in  the  Inner- 
House,  the  roll  of  single  bills,  the  anmnuur 
roll,  the  long  roll,  and  the  short  roll.  (See 
Rolls  of  Gottrt.)  The  usual  manner  in  which 
&  cause  comes  into  the  Inner-House  is  by 
reclaiming  note  (see  Redaiming-Note) ;  but 
there  are  several  other  modes.  Thus,  the 
Lord  Ordinary,  without  himself  pronouncing 
any  decision,  may  report  a  case  as  it  is  ex- 
pressed, which  appears  to  be  attended  with 
more  than  usual  difficulty  or  importance,  to 
the  Inner- House  of  the  Division  to  which  the 
cause  belongs.  After  the  record  and  papen 
are  boxed  (which  must  be  done  immediately 
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after  the  warrant  to  enrol  ii  granted),  or  after 
a  reclaiming  note  ie  presented,  the  cause  be- 
longs to  the  Inoer-lIouBe,  where  it  is  regu- 
larly enrolled  by  the  keeper  of  the  Inner- 
House  rolls,  in  the  Long  or  in  the  Summar 
roll,  according  to  the  nature  of  the  cnse. 
The  rules  as  to  the  preparatioo,  lodging,  and 
signing  of  papers,  reporting  of  diligence,  &c., 
are  the  same  in  the  Inner  as  in  the  Outer- 
House.  See  Outer-Home.  The  following  re- 
gnlatioQS  are  peculiar  to  the  Inner-House. 
When  caoses  are  set  down  for  advising  in  the 
Short  roU  (which  is  just  a  section  of  the  Lottg 
roll  put  out  dailj  for  hearing),  or  in  tho 
Siautnar  roU  (which  is  the  roll  for  summaty 
eases),  no  delaj  will  he  granted  on  account  of 
the  absence  of  connsel  or  agent,  except  in  the 
ease  of  nnexpocted  and  necenary  absence, 
and  then  only  for  such  short  time  as  may  be 
necessary  to  instruct  other  connsel  or  agents ; 
A.  S.  nth  July  1828,  §  81.  Where  a  party 
fails  to  lodge  his  paper  within  the  time  Qxed, 
the  cause  may,  immediately  on  the  expira- 
tion of  the  time,  be  enrolled  in  the  Summar 
roll ;  and  judgment  will  be  pronounced 
gainst  the  party  so  failing,  in  such  manner, 
and  to  snch  extent,  as  may,  in  the  form  and 
circumstances  of  the  process,  be  competently 
craved  ;  unless  in  those  cases  where  no  pro- 
rogation has  been  previously  granted,  and 
where  the  party  in  default  can  satisfy  the 
Court  that  a  further  time  ought  to  be  allowed 
him.  But  such  prorogation  can  be  granted 
only  on  payment  of  such  previous  expenses 
as  the  Court  may  judge  reasonable;  A.  S. 
ib.  §  80.  See  Default.  The  only  other  mode 
of  obtaining  a  prorogation  in  the  Inner- 
House  is  by  application  by  Note  to  the  Lord 
President  of  the  Division.  Parties  or  their 
agents  cannot,  in  the  Inner-House,  as  they 
may  in  the  Onter-House,  prorogate  of  consent 
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1829.  See  Prorogation.  The  niost  solemn 
mode  of  determining  a  cause  in  the  Inner- 
House  is  after  a  bearing  in  presence.  See 
Hearing  m  Praenee.  All  interlocutors  pro- 
nonuced  in  the  Inner-House  are  now  final, 
no  reclaiming  against  them  being  competent. 
In  deciding  the  cause,  the  matter  of  expenses 
mast  also  be  determined  ;  6  Geo,  IV.,  c.  120, 
6  21.  All  acts  pronounced  in  the  Inner- 
House  may  be  extracted  immediately,  with- 
out abiding  the  reading  thereof  in  the  Minute- 
book. 

Under  the  Act  13  and  14  Vict.,  c. 
§  S2.  certain  advocations  and  suspensions 
may  be  taken  de  piano  to  the  Inner-House, 
OD  a  motion  by  either  party  before  the  Lord 
Ordinary  at  the  first  calling  of  the  cause. 
By  the  statute  20  and  21  Vict.,  c.  56,  §  4, 
■ammary  petitions  and  applications  to  the 


Lords  of  Council  and  Session  (not  being  in- 
cident to  causes  actually  in  dependence), 
which  were  previously  in  use  to  be  disposed 
of  exclusively  by  the  Inner-House,  are  ap- 
pointed to  be  brought  before  the  Junior  Lord 
Ordinary  in  the  Outer-House.  See  these 
Statutes.  See  also  A.  S.  11th  July  1828, 
1  116 ;  Erik.  B.  i,  tit.  3,  §  16,  noU  by  Mr 
'vary;  ShamUs  Prac.  751, 757,  963,  &c.  See 
Contuttalioa  <^ Judges.  Sessiw,  Goitrt  of.  Judi- 
eitd  Factor.  Seduction,  Actions.  Advocation. 
Stupension. 

TaxikiBVpen.  This  seems  to  be  the  appro- 
priate head  for  an  explanation  of  the  extent 
to  which  the  Roman  law  edict,  Nautm  tav- 
ponei  stabviarii,  has  been  adopted  in  the  law 
of  Scotland.  Under  that  edict,  the  masters 
of  ships,  inns,  stables,  Ac,  were  held  liable 
for  the  loss  of  luggage,  goods,  Ac,  placed 
under  their  charge  by  passengers,  lotlgers, 
and  the  like.  The  principle  of  that  edict  has 
been  fully  recognised  in  our  practice ;  and 
with  US  the  liability  extends  not  only  to  losses 
arising  from  the  fault,  negligence,  or  fraud  of 
the  innkeeper  himself,  but  also  to  those  cases 
in  which  the  loss  has  resulted  from  tho  fault 
or  crime  of  his  servants,  or  of  the  other  in- 
mates of  his  house.  The  only  case  in  which 
the  innkeeper  is  not  liable,  is  when  tho  loss 
arises  from  an  unavoidable  accident,  or  datn- 
numfataie.  The  rule,  as  laid  down  in  Eng- 
'  1,  is,  "  that  nothing  is  an  excuse  except 
act  of  God,  or  of  the  King's  enemies." 
(See  Act  of  God.)  What  is  to  be  considered 
damnum  falale  is  sometimes  aquestion  of  con- 
siderable difficulty.  Some  authorities  do  not 
reckon  fire  such  an  accident ;  but  in  one  case, 
it  was  decided  that  an  accidental  fire,  where- 
by both  stables  and  horses  were  destroyed, 
did  not  subject  the  innkeeper.  Loss  by  rob- 
bery  is  also  a  controverted  point ;  but  it  is 
unquestionable,  that  in  England  it  is  not  held 
damnum  falale,  and  that  even  in  Scotland 
loss  by  theft  makes  the  innkeeper  responsible. 
The  edict  applies  to  the  keepers  of  tippling- 
houses,  with  whom  travellers  lodge,  and  even 
to  mere  vintners  ;  but  it  is  a  question  still 
open,  whether  it  applies  to  lodging-house 
keepers.  (See  Lodging-Howies.)  Where  a 
horse  has  been  put  into  a  stable  to  bait,  and 
money  or  goods  have  been  abstracted  from  a 
valise  or  portmanteau  on  the  horse's  back, 
the  stabler  must  make  good  the  loss ;  and  a 
stabler  has  been  found  liable  for  tho  value  of 
a  horse  which  died  tu  consequence  of  an  ac- 
cident while  under  his  care.  An  innkeeper 
neglecting  to  giveaparcel  containing  money 
to  a  carrier,  as  he  ought  to  have  done,  was 
held  liable  for  its  contents.  But  this  liability 
does  not  extend  to  money  contained  in  a 
parcel,  addressed  to  his  care,  hot  to  a  person 
not  a  guest  in  his  house.    It  is  sometimes  a 
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JnesUon  whether,  in  order  to  make  the  inti- 
eeper  liable  for  a  certain  article,  it  is  ne- 
cenaiy  to  givo  bim  information  reapecting  it, 
or  to  commit  it  to  his  care.  An  innkeeper 
has  been  fonnd  not  liable  for  a  puree  of  gold 
alleged  to  have  been  tost,  of  which  he  was 
told  nothing  previously.  But  he  was  held 
liable  for  a  pair  of  breeches  and  their  alleged 
contents,  said  to  bare  been  abstracted  from  a 
traveller's  room.  The  danger  of  admitting 
inch  allegations  without  proof  ia  apparent ; 
and  it  is  now  established,  tliat  although  the 
extent  of  the  loss  may  be  ascertained  against 
the  innkeeper  by  the  oath  tn  litem  of  the 
party  suffering  the  toes,  fortified  in  the  general 
ease  by  such  reasonable  collateral  evidence  as 
may  prevent  an  extravagant  demand,  yet  it 
is  necessary  for  the  traveller  to  prove  that 
some  of  his  property  has  been  carried  away, 
or  some  of  his  securities  broken  open.  See, 
however,  as  to  the  mode  of  proof,  Craweour, 
1842,  5  D.IO;  and  the  act  16  and  17  VkL, 
0.  20,  §  3.  An  innkeeper  has  a  lien  opon  a 
travellor's  luggage  and  goods  for  the  price 
of  his  lodging  and  entertainment,  and  upon 
his  horse  for  its  provender  and  stabling.  This 
lien  operates  even  against  the  true  owner  of 
the  horse,  though  it  had  been  stolen  by  him 
who  bronght  it  to  the  inn.  ■  It  is  strictly  con- 
fined to  the  keep  of  the  horse  itself,  and  is 
lost  without  revival,  if  the  horse  has  once 
been  allowed  to  go  away.  Effects  belonging 
to  a  traveller  in  an  inn  or  hotel  are  not 
subject  to  the  landlord's  hypothec.  In  the 
Jurid.  Slyla,  iii.  81,  will  be  found  the  form  of 
a  summons  upon  the  edict,  Naaix,  catiponet, 
against  an  innkeeper  for  the  loss  of  a  horse. 
See  Stair,  B.  i.  tit.9,f5;  Jtfwe'*  JVoiet.lvii.; 
Brodi^S  Supp.  918  ;  Ersk.  B.  iii.  tit.  1,  §28, 
and  notes  hg  Ivory;  Bank.  B.  i.tit.  16  ;  Bdi^s 
Com.  i.  469 ;  ii.  103,  311 ;  BeWi  Prine.  §  236 ; 
niust.  ib. ;  Bdl  im  Leases,  i.  387  ;  Hunter's 
Landlord  and  Tenant ;  BuUA.  Justice  of  Peace, 
ii.  164, 494 ;  Tail^s  do.,  voeibns  Location,]faut(E, 
Caupones,  Alehonsa ;  Blair's  do.,  voce  ^auta. 
See  Nautx  Caupones.  Carriers.  Public  Car- 
riages. 

InnaTation;  is  a  technical  expression, 
signifying  the  exchauge,  with  the  creditor's 
consent,  of  one  obligation  for  another ;  so  as 
to  make  the  second  obligation  come  in  the 
place  of  the  first,  and  be  the  only  subsisting 
obligation  against  the  debtor,  both  the  ori- 
ginal obligants  remaining  the  same.  This 
change  is  not  to  be  presumed,  and  must  there- 
fore be  precisely  expressed ;  e.g.,  where  the 
second  obligation  bears  to  have  tieen  granted 
*'iu  satisfaction"  of  the  first.  Ersk,  B.  iii. 
tit.  4,  §  22  ;  Stair,  B.  i.  tit.  18,  §  8  ;  Bank, 
i.  495 ;  Bel^i  Princ.  j  576  ;  Broum's  Synop. 
K.  t. ;  Shaw's  Digest ;  Thomson  on  Bills,  136, 
146, 166.     See  Delegation. 
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Inni  of  ConrL  In  England,  the  eollegea 
of  mnnicipal  or  common  jsw  professon  and 
students  are  called  I'nnt.  The  inns  of  conrt 
are  governed  by  mastera,  principals,  bencberit 
stewards,  and  other  officers ;  and  they  hava 
public  halls  for  exercises,  readings,  and  the 
like,  which  the  students  are  obliged  to  attend 
for  a  certain  number  of  years  before  they  can 
be  admitted  to  plead  at  the  l>ar.  Although 
these  societies  have  no  judicial  authority  over 
their  members,  there  exist  among  themselvei 
certain  orders  or  regulations,  which  have,  by 
consent,  the  force  of  law.  The  gentlemen  in 
these  societies  may  be  divided  into  benchers, 
outer- barristers,  inner-barristers,  and  stu- 
dents. The  four  principal  inns  of  conrt  are 
the  Inner  and  Middle  Temple,  Lincoln's  Inn, 
and  Gray's  Inn.  The  other  inns  are  the  two 
Segeanta' Inns.  ThB  Inns  of  Chancery  ;  were 
formerly  preparatory  colleges  for  younger 
students ;  and  many  were  entered  there  be- 
fore they  were  admitted  into  the  inns  of  court. 
They  are  now  almost  entirely  occupied  by 
attorneys,  solicitors,  and  others.  They  all 
belong  to  one  or  other  of  the  inns  of  court. 
Theyare  Thavie'a.New,  Sym  end's,  Clement's, 
Clifford's,  Staple,  Furnival's,  and  Bernard's 
Inn.     ToaUiits^Diet.  h.  t. ;  Blackst.  i.  23, 25. 

Innuendo;  a  word  frequently  used  in 
English  writs,  declarations,  and  pleadings, 
to  ascertain  a  person  or  thing  named  before, 
but  left  doubtful ;  as  "  be  {innuendo,  the 
plaintiff),  did  so  and  so."     Tomlins,  h.  t. 

Id  the  lew  of  libel  and  slander,  words 
which  are  not  per  se  injurious  or  actionable 
may  become  so  by  reason  of  the  meaning  or 
signification  with  which  they  are  uttered. 
Tiie  meaniag  conveyed  by  the  words  as  nsed 
is  called  the  tnnven^,  and  is  usually  intro- 
duced into  the  record  and  issue  by  the  words 
"  meaning  thereby,"  after  the  expressions 
alleged  to  have  been  used.  See  Borthaitk't 
Lav  of  Libd ;  MaefarUme  and  CUghom  on 
Issues. 

Inqneit ;  ia  a  certain  number  of  men  to 
whom  the  trial  of  a  question,  civil  or  crimi- 
nal, is  committed.  They  are  termed  the  in- 
quest, from  their  being  appointed  to  inquire 
into  the  state  of  the  facts ;  and  jnry,  bewnse 
they  are  sworn  to  give  their  verdict  accord- 
ing to  the  evidence.  See  Jury.  Jury  TriaL 
Challenge  of  Jurors.     Brieve.     Service. 

Inaani^.  There  are  various  degrees  of 
aberration  of  intellect  recognised  in  the  law 
of  Scotland  as  calling  for  its  special  protec- 
tion. But  in  determining  the  appropriate 
measure  of  protection  to  be  afforded  to  per- 
sons affected  in  mind,  they  may  be  divided 
into  two  great  classes.  The  first  compr»- 
hends  every  one  who  is,  in  legal  langnaga, 
fatuous  and  naturally  an  idiot,  or  fiirisufc 
mad,  and  a  lunatic ;  or  whose  exterMlMBMi 
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■re  so  iinperfectlj  organiaed  as  to  render  him 
totftlljr  ioc&pable  of  the  independent  muiage- 
ineot  of  himielf  or  hia  aff&ira.  Q^he  aecood 
Mmprehendg  those  who,  sltbougb  not  bo  de- 
void of  reaion  u  to  be  absolutelj  incapable  of 
Mting  for  themselres  in  the  minor  affaire  of 
life,  are  jet,  from  imbecility  or  weakness  of 
judgment,  considered  by  the  law  Qt  subjects 
for  a  limited  degree  of  restraint,  in  matters 
of  importance.  The  remedy  in  the  former 
case  is  to  place  the  fatnous  or  furious  person 
under  permanent  and  unlimited  curatory ; 
and  for  that  purpose  an  inquiry  is  made 
into  hia  state  of  mind  by  a  cognition  and  in- 
quest, the  proceedings  in  which  will  be  found 
explained  in  the  articles  Brieve.  Patuoag, 
Finmu.  Mutty.  The  remedy  afforded  in 
the  latter  class  of  cases  is  interdiction,  by 
which  Urish  and  facile  persons  are  disabled 
from  signing  any  deed  to  their  prejudice 
vithont  the  oonsent  of  their  interdictors. 
(See  Facility.  Imbtdlity.  Inierdittion.)  A 
Tory  good  illustration  of  the  distinction  be- 
tween the  two  classes  of  persons  will  be  found 
in  a  fill!  and  excellent  report  of  the  proceed- 
ings under  a  brieve  of  idiotry  against  David 
Yoolow  (reported  by  Mr  Ludoric  Colqu* 
houn,  1837).  The  insanity  of  s  partner, 
when  of  a  permanent  nature,  is  a  ground  for 
dissolving  a  partnership.  Notwithstanding 
a  mandant'a  supervening  insanity,  the  acts  of 
a  mandatory  previously  appointed,  are  good 
to  the  public  against  the  maodant's  estate. 
The  curators  of  insane  persons  can  grant 
leaaei  of  a  dnration  only  equal  to  that  of  their 
office.  See  BetPx  Cotn.  i.  489  ;  ii.  279,  453, 
635  ;  Btinter'i  Landlord  and  Tenant;  Tait  m 
Jividmet,  342  ;  ifioiVs  JuHiee  of  Peace,  h.  t. ; 
Thimton  on  BiJU,  226,  246  ;  Brown's  Sywp. 
209,  1744 ;  Shaufi  Digett,  165, 239  ;  S.  S  D. 
xiii.  703.  For  the  mles  as  to  the  admissibi- 
lity of  witnesses  subject  to  insanity,  and  the 
exonse  which  insanity  (amishes  for  crime, 
see  IdioU  ;  Iii^tteility  ;  Didaon  on  Evid.  844  ; 
Smith,  1855,  2  Irv.  p.  1 ;  BibBOit,  1844,  2 
Br.  332 ;  and  for  the  treatment  of  insane 
|>eraona,  see  Utdhouta,  Lwiatict,  and  the  sta- 
tute 20  and  21  Vict.,  c.  71.  Insanity,  be- 
■ides  being  pleadable  m  freeing  from  respon- 
sibility for  criminal  acts,  may  also  be  pleaded 
in  bar  of  trial  where  the  party  is  incapable 
of  pleading  to  the  libel. 

InaolTenoy.  When  a  person's  debts  ex- 
ceed the  value  of  his  estate,  he  is  said  to  be 
insolvent ;  and  this  has  varions  effects  in  law. 
Insolvency  is  a  ground  for  reducing  or  setting 
aside  all  volantary  gratuitous  rights  by  the 
insolvent  debtor  which  come  in  competition 
with  the  dium  of  a  creditor;  1621,  c  18. 
An  insolvent  person  has  not  the  power  of 
efibetoally  disposing  of  his  means  and  estate 
to  the  prsjodice  of  his  creditors.    But  insol- 
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veney  is  a  fact  very  difficult  to  be  established. 
Nor  would  it  be  possible,  in  a  commercial 
country,  to  fix  on  insolvency  alone  as  the  point 
at  which  a  mercantile  man  must  suspend  his 
transactions,  and  surrender  his  affairs  into 
the  hands  of  his  creditors.  Our  law  there- 
fore, in  the  ordinary  case,  takes  lanhntptty 
as  the  legal  indication  of  insolvency;  the  dis- 
tinction between  the  two  being,  that  a  roan 
may  be  actually  insolvent,  although  not  bank- 
rupt; since  be  may  have  so  managed  bis 
affairs  as  to  have  escaped  the  execution  of 
those  steps  of  real  or  personal  diligence,  which 
are  requi^te  to  render  him  noUnir  or  legally 
baokmpL  See  Bankrupt.  Conjunct  and  Con' 
fident.  Stquatration.  Ranking  and  Sak.  Di- 
ligence. 

Instalment.  When  parties  have  ^reed 
that  a  sum  of  money  due  shall  not  be  paid 
in  the  gross,  but  in  parte,  at  certain  stated 
intervals,  that  sum  ia  said  to  be  payable  by 
instalments.  In  the  case  of  a  bill  or  note 
payable  by  instalments,  effect  is  given  to  acon- 
dition  inserted  in  the  bill,  that  if  there  should 
be  a  failure  to  pay  one  instalment,  the  whole 
shall  become  due.  In  England,  it  has  even 
been  doubted  whether  the  holder  of  a  bill  or 
note  payable  by  inatalmente  is  not  entitled 
to  take  a  verdict  for  the  whole  of  them  at 
once,  although  not  more  than  one  has  become 
due.  But  in  Scotland  neither  action  nor 
diligence  can  be  raised  on  such  a  bill  or  note, 
except  for  the  several  instalments  as  they  re- 
spectively become  due.  Where,  however,  the 
debtor  is  sequestrated,  the  holder  of  a  bill 
payable  by  instalments  would  be  entitled, 
under  the  bankrupt  statute,  to  rank  im- 
mediately for  the  amount  of  each  instalment, 
under  an  abatement  of  interest  corresponding 
to  the  time  that  must  elapse  before  it  falU 
due.  For  the  form  of  an  inland  bill  payable 
by  instalments,  see  Jurid.  Styla,  ii.  4. 

Inatitor;  in  the  Roman  law,  was  a  person 
to  whom  the  immediate  management  of  any 
manufactory,  shop,  or  undertaking  was  com- 
mitted. A  mercantile  consignee  or  factor  is, 
in  this  sense,  an  imlitor.  Those  granting  the 
deputation  were  termed  prepoiilon.  In  the 
same  way  with  exercitors,  who  are  liable  for 
the  acts  of  the  shipmaster  (see  Exereilor'), 
prepositors  are  liable  for  the  acts  of  the  in- 
stitor;  only  that  it  is  more  incumbent  on 
those  who  transact  with  institors  that  they 
should  know  precisely  the  powers  of  the  in- 
stitor.  Institors  do  not,  like  shipmasters, 
bind  themselves  in  their  transactions  ;  they 
bind  only  their  constituents.  Ersk.  B.  iii. 
tit.  3,  §  46 ;  Slair,  B.  i.  tit.  13,  $  18 ;  Bank. 
vol.  i.  p.  400 ;  BeWs  Com.  i.  477, 490  ;  BeU'i 
Princ.  5  231 ;  lUutt.  ih.;  Tait't  Justice  of  Pwce, 
voce  Jfondale.    See  Factor.    Mandate. 

Inttttnto ;  is  the  person  to  whom  the  estate 
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ia  first  given  in  a  deBtination.  Thni,  where 
A  person  execntiug  a  settlement  dispones  his 
lands  to  A.,  whom  failing,  to  B.,  &e.,  A.  is 
the  institnte,  B.,  and  all  who  follow  him  in 
the  destination,  are  heirs,  or  luisf t'f ubi,  as  they 
are  also  termed.  Hence  a  considerable  de- 
gree of  nicety  sometimes  arises  in  completing 
the  title  to  the  estate  ;  for  the  procuratories 
of  resignation  and  precepts  of  sasine  forcom- 

Sleting  the  title  of  the  diapouee  may  be 
irectly  used  by  the  institute,  but  cannot  be 
used  by  any  of  the  heirs  without  a  service. 
When  the  institute  predeceases  the  granter 
of  a  deed,  the  next  in  order  becomes  the  in- 
stitute, and  takes  without  a  service.  In 
directing  the  conditions  or  prohibitions  of  the 
deed  against  those  who  are  called  to  possess 
the  estate,  it  is  also  requisite  to  distinguish 
between  the  institute  and  the  heir,  since  con- 
ditions, directed  against  heirs  only,  will  not 
affect  the  institute.  Brtk.  B.iii.tit.  8,  §44; 
Stair,  B.  iii.  tit.  S,  §  17 ;  BdPg  Com.  i.  46 ; 
BelPi  Print.  §  1745 ;  Sand/ord  on  Bent.  Sue- 
caiion,  i.  pp.  264,  380  ;  Sand/ord  on  EnlaiU, 
pp.  48,  135-6-8,  317.  See  Tailtie.  Con- 
ditional Inilitttte. 

Initmmentaiy  WitneaHs ;  are  such  aa  at- 
test the  subscription  of  parties.  The  wit- 
nesses to  a  formal  written  deed  or  instrument 
must  be  of  the  male  sex,  and  above  fourteen 
years  of  age.  Being  of  the  male  sex  is  a 
requisite  stated  by  most  of  the  institutional 
writers;  but  it  is  proper  to  mention,  that, 
according  to  the  older  practice,  women  were 
frequently  inserted  aa  witnesses ;  and  that  a 
recent  annotator  holds,  that  now,  when  the 
incompetency  of  female  testimony  in  a  court 
of  justice  is  entirely  removed,  it  is  probable 
women  would  not  be  objected  to  as  instru- 
meotary  witnesses  (JfWs  Nolet  on  Stair, 
cccxcii.).  Where  a  person  is  so  blind  as  to 
be  incapable  of  seeing  the  party  touch  the  pen 
of  the  notaries  who  subscribe  for  him,  or  of 
knowing  whether  a  paper  laid  before  him  is 
written  npon  or  not,  he  ia  an  inhabile  instru- 
montary  witness.  The  witnesses  ought  to 
know  the  party,  and  to  see  him  subscribe,  or 
hear  him  acknowledge  hia  subscription.  In 
the  latter  case  they  ought,  immediately  after 
the  acknowledgment,  to  add  their  subscrip- 
tions as  witnesses.  This  is  not  necessary  in 
the  former  case  ;  and,  indeed,  two  witnesses 
may  attest  all  the  subscriptions,  however  nu- 
merous, and  atthou^  adhibited  on  different 
days,  provided  they  have  seen  the  parties  sub- 
scribe. At  first,  the  rules  as  to  instrumentary 
witnesses  were  very  lax ;  designation  was  not 
necessary;  and  it  was  not  even  required  that 
the  witnesses  should  subscribe,  it  being  suffi- 
cient that  their  names  were  mentioned  in  the 
testing  clause.  But  improvements  were  gra- 
dually introduced ;  and  the  law  was  finally 
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placed  npon  its  present  aecnre  footing,  by 
1681,  c.  5,  enacting,  that  only  subscribing 
witnesses  should  be  probative,  and  that  they 
should  be  designed  in  the  body  of  the  writ. 
Where  there  is  any  error  in  specifying 
the  name  or  designation  of  the  witness,  or 
where  he  is  named  by  a  familiar  appellatioa 
instead  ofhis  tme  name,  or  where  there  ia  an 
error  in  his  Cbristian  name,  the  deed  is  nnll. 
Where  such  mistakes  are  committed  inad- 
vertently, they  may  be  corrected  before  pro- 
ducing the  deed  in  judgment,  by  inserting  at 
the  end  of  the  testing  clause  a  correction  of 
the  mistake.  Grammatical  errors  are  not 
regarded  when  the  meaning  is  plain  ;  nor  is 
it  an  objection  that  the  witnesses,  though 
mentioned  in  the  testing  clause,  are  not  there 
described  as  witnesses ;  and  an  execution  of 
arrestment  has  been  sustained,  which  one  of 
the  witnesses  had  aubscribed  without  adding 
the  word  "  witness,"  ia  regard  he  was  de- 
signed as  one  of  the  witnesses  in  the  body  of 
the  writ.  Witnesses  are  necessary  to  authen- 
ticate the  subscription  of  consentera  (such  as 
curators),  as  well  as  of  the  principal  party. 
Whore  a  deed  is  granted  by  two  persons,  and 
subscribed  by  a  notary  for  one  of  them,  the 
same  witnesses  may  authenticate  both  sub- 
scriptions. It  has  been  said,  that  where  the 
parties  to  a  deed  are  numerous,  they  are  pre- 
sumed to  be  witnesses  to  one  another's  snb- 
scriptions ;  but  there  are  several  more  recent 
decisions  establishing  a  contrary  doctrine. 
Where  a  tack  or  other  contract  has  been  aob- 
Bcribed  by  the  parties,  but  not  by  the  wit- 
nesses, the  witneasea  cannot  ex  inl«rvaUo  aub- 
Ecribe  it  at  the  desire  of  one  of  the  parties. 
In  terms  of  1686,  c.  17,  witnesses  to  saaiues 
must  subscribe  each  leaf;  and  although  there 
have  been  several  cases  decided  on  the  as- 
sumption that  the  necessity  for  this  was  taken 
away,  yet  one  of  these  decisions  was  reversed 
in  the  House  of  Lords,  and  it  ia  now  under- 
stood that  the  subscription  to  each  page  is 
essential  to  the  validity  of  the  deed.  Theob- 
jections  of  partial  favour,  nndue  infiuenec,  or 
immoral  character,  did  not  affect  instrumen- 
tary witnesses,  in  so  far  as  they  attested  the 
subscription  of  parties  ;  but  might  formerly 
have  been  pleaded  against  them  if  they  were 
afterwards  produced  in  proof  of  extrinsic 
facts  affecting  the  validity  of  the  deed;  e.g,, 
the  state  of  the  granter's  health  when  he 
signed  the  deed.  An  executor  in  a  testament 
has  been  found  a  valid  instrumentary  witness 
to  support  the  deed,  in  every  respect,  except 
his  own  nomination.  Both  trusteei  and  lega- 
tees may  attest  the  deed  in  which  they  are 
appointed.  The  creditor  in  a  bond  cannot  be 
an  instrumentary  witness;  but  it  is  thought 
that  one  of  the  creditors  concerned  in  a  rwlef 
may  be  witness  to  a  bond  of  warraadioe  w 
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relief,  his  interest  being  only  conBeqaSBtial. 
The  iDEtmmentar;  witn^sea  may  be  eiamineil 
u  to  the  fact  of  their  having  seen  the  granter 
Bubseribe,  or  heard  him  acknowledge  hie 
BubBcription ;  bnt  it  will  not  invalidate  the 
deed,  that  they  do  not  distinctly  recollect  hav- 
ing seen  it  Bnbscribed.  Yet,  if  it  be  clearly 
proved  that  one  of  the  ioatrumentary  wit- 
nesses neither  saw  the  party  subscribe,  nor 
heard  him  acknowledge  his  But>scription,  it  is 
a  relevant  ground  for  reducing  the  deed, 
though  it  should  not  be  alleged  that  the  deed 
is  false  or  forged.  But  a  party  cannot,  with- 
out averring  forgery  of  his  Bubscription,  chal- 
lenge bia  own  deed  on  the  ground  of  its  not 
having  been  subscribed  in  the  presence  of  the 
instrumentary  witneBses-  It  is  not  necessary 
for  the  witnesses  to  a  messenger's  execution, 
or  a  notarial  instrument,  to  see  the  messen- 
ger or  notary  sign ;  they  do  not  attest  the 
subscription,  but  the  transaction  narrated. 
For  the  same  reason ,  where  an  execution  con- 
astx  of  several  pages,  they  ought,  like  the 
executor,  to  sign  each  page.  Witnesses  can- 
not sign  by  initials.  Man's  Nola  on  Stair, 
dxii.,  cccxcvii. ;  Erik,  B.  iii.  tit.  2,  §  7 ; 
B.  iv.  tit.  2,  5  27  ;  Bant,  i.  349 ;  rait  on  Evi- 
dence, 5-11,  21-7,  81,  99 ;  Rogs'g  Lett.  i.  127, 
d  uq.,  141 ;  BeU  on  Purehaser's  Ti&e,  216 ; 
JB«U  on  Lfuei,  i.  274 ;  SvmUi'i  Landlord  and 
r«wn(,  310 ;  Brovm't  Sgn.  2701 ;  Shaw't  Di- 
ge»t,  637 ;  S.deD.  xi.  915 ;  Didaon,  on  Ev. 
369,  350,  421.  See  Evidence.  Writ.  Tetting 
CUttte, 

Iiiitnimenta.  In  the  phraseology  of  the 
Scottish  law,  the  term  instrument  is  usually 
applied  to  notarial  instruments,  such  as  in- 
struments of  sasine,  instruments  of  resigna- 
tion, instruments  of  intimation  of  an  assig- 
nation, instruments  of  premonition,  of  pro- 
test, and  the  like.  Where  certain  demands 
are  by  contract  agreed  to  be  made,  it  is 
generally  under  form  of  instrument  that  tbe 
demand  is  made.  The  evidence  which  these 
notarial  acts  afford  varies  according  to  cir- 
cumstances. Thus,  instruments  of  sasine  or 
of  resignation  are  the  only  legal  evidence  of 
those  acta  of  possession  and  of  divestment ; 
whereas  the  notarial  intimation  of  an  assig- 
nation may  be  supplied  by  equipollents ;  and 
demands  made,  or  facts  attempted  to  be  es- 
tablished by  notarial  instruments,  require,  if 
disputed,  to  be  established  by  tiie  evidence 
of  those  concerned  in  the  act.  Taii  on  Evi- 
dence,  5,  21^1,  64,  217,  318 ;  Didaon  on 
Evidence,  596,  et.  teq.  See  Sasine.  Resig- 
naiion.     Astignalion,     Evidence. 

lunioken  Hulttues.  In  the  servitude  of 
thirlage,  insucitfn  multures  are  tbe  multures 
exigible  from  tbe  swkeners,  or  parties  astrict- 
ed  to  the  mill ;  and,  having  been  originatly 
composed  in  part  of  apremiwn  to  tbe  pro- 
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prietor  of  the  mill,  they  exceed  in  amount 
what  may  be  called  the  market  price  of  grind- 
ing. They  are  contradistinguished  from  out- 
tttcken  ffiulturw,  which  is  the  price  or  return 
for  grinding  exacted  by  the  miller  from 
parties  who  are  under  no  obligation  to  come 
to  his  mill.  Ertk.  B.  ii.  tit.  9,  §  20 ;  BelPi 
Prine.  §  1018  ;  hunter's  Landlord  and  Tenant, 
206.  SeeT'Atr^b  Mutturet.  Astricted  Mul- 
tures,    Ottt-Svcicen. 

Insnffioieacy.    See  Favll. 

InsnraBce ;  is  a  contract  by  which  a  person, 
who  thence  is  termed  the  insurer,  in  consi- 
deration of  a  sum  of  money  (technically  call- 
ed a  premium),  becomes  bound  to  indemnify 
the  insured  against  certain  risks  to  which 
his  property  is  exposed.  Insurance  is  a  con- 
sensual contract ;  but  a  written  instrument, 
on  stamped  paper,  is,  by  statute,  requisite 
to  its  constitution.  This  instrument  is  called 
the  policy,and  specifies  the  premium,  the  risk, 
the  names  of  the  underwriters  or  insurers, 
and  the  name  of  the  insured.  The  best 
known  and  most  important  kinds  of  insurance 
are, — Marine  Insurance ;  Insurance  on  Lives  ; 
and  Insurance  against  Fire. 

I.  Mabinx  Iksdrahob. 
1.  0/  the  partiet  to  the  contract, — Under 
this  head,  it  may  be  questioned  whether  an 
insurance  in  favour  of  an  alien  enemy  would 
be  effectual.  Against  such  insurances  there 
have  been  temporary  statutes,  as  21  Geo.  II., 
c.  4,  and  33  Geo.  III.,  c.  27,  §  5.  But,  in- 
dependently of  these,  the  intercourse  which 
such  a  contract  occasious  seems  to  be  contrary 
to  the  allegiance  of  a  subject;  it  is  inconsist- 
ent with  the  superior  maritime  power  of  the 
country,  and  counteracts  its  in&uence  on  the 
enemy :  nor  would  it  be  possible  to  enforce 
such  an  agreement  during  war,  as  the  alien 
would  not  be  permitted  to  appear  in  court. 
This  seems  to  be  the  only  exception  to  the 
rule,  that  every  person  may  insure  his  goods 
at  sea.  The  question,  who  may  be  partis  to 
the  contract,  was  formerly  affected  by  the 
statute  6  Geo.  I.,  c,  18,  which  authorized  big 
M^esty  to  grant  a  monopoly  to  two  companies 
for  the  insurance  of  ships,  goods,  and  mer- 
chandises at  sea,  or  lending  money  on  bot- 
tomry, to  the  exclusion  of  all  other  corpora- 
tions or  partnerships.  Individual  persons, 
however,  were  entitled  1e  underwrite  poli- 
cies or  lend  on  bottomry,  if  not  on  account 
of  a  corporation  or  partnership.  In  pur- 
suance of  that  power,  the  two  companies  of 
the  Royal  Exchange  Assurance  and  the 
London  Assurance  were  established  by  royal 
charter,  22d  June  1720 ;  and  under  their 
charters  they  had  the  exclusive  right  of 
making  marine  insurances,  as  a  company  or 
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partDership,  on  a  joint  capital.  This  privi- 
lege is  nov  taken  away  hy  the  act  6  Qeo. 
IV.,  c.  114,  which  makes  it  lawful  tor  other 
corporations  and  bodies  politic,  and  persons 
acting  in  partnership,  to  grsAt  and  make  po- 
licies of  assurance  and  contracts  of  bottomry. 

2.  0/  Ihe  artiela  insvred, — The  sabject 
must  bo  lawfully  insurable,  An  insurance  of 
contraband  and  illicit  trade  is  void,  or  rather 
cannot  be  enforced  by  a  court  of  justice. 
But  where  the  object  of  the  voyage  is  inimi- 
cal to  the  revenue  laws  of  another  state,  this 
rule  does  not  necessarily  apply.  So  also  war- 
like stores,  carried  to  a  nation  with  whom 
Great  Britain  is  at  war,  whether  they  belong 
to  a  native  or  to  a  foreigner,  cannot  lawfully 
be  insured  in  Britain  ;  and  it  has  been  fonnd 
in  England,  that  trading  with  an  enemy 
without  the  Sovereign's  license  is  illegal, 
and  therefore  that  the  insured  could  not  re- 
cover on  a  policy  which  covered  trade  of  that 
description  ;  Sfanludi't  Trtatise  on  Insurance, 
B.  i.  ch.  3,  §  4.  Finally,  seamen's  wages  in 
England  are  not  a  fit  subject  of  insurance, 
though  goods  belonging  to  them  on  board 
the  vessel  may  be  insured. 

3.  OftheiaUraloftheinsitTed.—lnvixraiKX 
isacontract  of  indemnity,  and  it  is  absolutely 
necessary  that  the  subject  be  one  in  which 
the  insured  has  an  interest,  though  it  need 
Dot  be  specified.  This  rule  is  enforced  by 
statute,  prohibiting  assurances  by  way  of 
wagering  or  gaming,  and  assurances,  "  in- 
terest or  no  interest;  or  without  farther 
proof  of  interest  than  the  policy ; "  19  Geo, 
n.,  0. 37  ;  14  Geo.  III.,  c  48.  The  insurance 
profit  on  a  fishing  adventure  b  not  a  mere 
wager  policy,  and  has  been  held  effectual ; 
Addiion  v.  IHiffvid,  23d  Uay  1757.  Bat  a 
qualified  property  in  the  thing  insured,  or 
any  reasonable  expectation  of  profit  or  ad- 
vantage, will  constitute  that  sort  of  interest 


I  holder  of  respondenti 
bottomry  bonds,  may  insure  the  interest 
thence  arising  to  him  from  the  ship  over 
which  tho  bonds  extend.  See  Bond  of  Bot- 
tomry. Bond  of  Retpondenlia.  It  is  held  to 
create  an  insurable  interest,  if  a  person  has 
already  underwritten  a  policy;  and  he  will 
be  allowed  to  protect  himself  against  his  own 
risk,  as  an  original  insurer  or  underwriter, 
by  what  is  termed  a  re-assurance.  See  He- 
insurance.  The  freighter  has  an  insurable 
interest  in  any  advances  made  to  the  ship- 
master, provided  they  be  distinguished  ss 
freight,  or  made  to  depend  on  the  earning 
of  freight.  The  effect  of  stopping  in  Irantilu 
a  cargo  insurad  has,  in  one  special  case, 
been  held  to  annihilate  the  vender's  interest 
under  the  policy ;  but  this  case  has  not  been 
held  to  settle  the  general  point)   and  its 
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principle  has  been  questioned.    Beit's  Fme. 
5  461 ;  lUutl.  ib. 

4.  Of  Hie  voyagt. — The  voyage  may  be  dis- 
tingui^ed  from  the  trade  in  which  a  vanel 
is  engaged :  Thus,  the  trade  may  be  illegal, 
and  the  voyage  perfectly  lawful ;  or  the  voy- 
age may  be  illegal,  though  the  goods  are 
not  contraband.  The  general  rule  is,  that 
no  insurance  can  be  legally  made  on  a  voyage 
prohibited  by  law.  Hence,  a  voyage  contrary 
to  the  British  navigation  laws  cannot  be  tha 
object  of  iusurance ;  and,  in  the  same  way, 
insurance  on  a  voyage  undertaken  contrary 
to  the  monopoly  formerly  granted  to  th« 
Bast  India  Company  would  hare  been  void. 
See  East  India  Company. 

5.  Of  the  risks  insured  against. — All  the  risks 
incident  to  a  sea  voyage  may  be  insured 
against,  suttject,  however,  to  such  exceptions 
ns  are  fonnded  on  public  policy;  ae,  for  in- 
stance, an  insurance  cannot  be  made  against 
losses  arising  from  the  fault  of  the  insured, 
noragainst  losses  arisingfrom  an  infringement 
of  the  laws ;  nor,  before  the  slave  trade  was 
declared  illegal,  could  policies  on  the  slave 
trade  insure  the  dealers  in  that  traffic  against 
the  mortality  of  slaves  by  natural  death  or 
ill-treatment,  or  by  throwing  them  over-board 
on  any  account  whatever ;  30  Geo.  III.,  c  33, 
5^8 ;  34  Geo.  III.,  o.  80,  §  10,  and  39  Geo. 
III.,  c.  80,  5  24.  The  words  of  the  poUcy  by 
which  the  risks  are  described  are  broad  and 
extensive.  The  perils  against  which  the  un- 
derwriters become  bound  to  insure  "are  of  tlio 
sea,  men-of-war,  fire,  enemies,  pirates,  rovers, 
jettisons,  letters  of  mart  and  countermart, 
surprises,  takings  at  sea,  arrests,  restraints 
and  detainments  of  all  kings,  princes  and 
people,  of  what  nation,  condition  or  quality 
soever,  barratry  of  master  and  mariners^  and 
all  other  perils,  losses,  or  raisfortuues  that  have 
or  shall  come  to  thehurt,  detriment,  or  damage 
of  the  said  goods  and  merchandises,  &o.,  or 
any  part  thereof,  during  this  adventure."  But 
to  the  policy  is  added  a  memorandum  which 
qualifies  the  obligation  on  the  underwriter. 
The  memorandum  is  in  these  terms : — "  lf.B. 
— Corn,  fish,  salt,  fruit,  flour,  and  seed  are 
warranted  free  from  average,  unless  general, 
or  the  ship  bestranded;  sugar,  tobacco,  hemp, 
flax,  hides,  and  skins  are  warranted  free  from 
average,  under  5  per  cent. ;  and  all  other 
goods,  also  the  ship  and  freight,  are  warrant- 
ed free  from  average  under  3  per  cent.,  unless 
general,  or  the  ship  be  stranded."  This  fona 
of  the  memorandum  is  used  in  the  English 
policies,  and  has  given  rise  to  much  dispute, 
whether  the  words  "  free  from  average,  unlesa 
general,  or  the  ship  be  stranded,"  be  &  eon- 
dition  or  an  exception.  This  is  a  point  od 
which  the  highest  anthorities  in  En^and 
have  diffoBed,  though  latterly  they  hare  eocn 
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to  cotuider  the  stnmdiiig  as  a  condition,  whieh, 
in  the  event  of  its  hE^pening,  takes  off  en- 
tirely the  effect  of  the  restriction  created  bj 
the  memorandam,  and  gives  the  same  mean- 
ing to  the  policy  as  if  no  such  memorandiiin 
had  been  entered  in  it.  A  case  taken  notice 
of  by  MarshaU  puts  this  qnesttoa  in  a  very 
clear  light.  The  ship  had  struck  on  a  rock 
off  Sicily,  and  to  save  the  vessel  it  was  run 
on  shore ;  the  cargo  was  saved,  and  brought 
to  the  port  of  destination,  bnt  considerable 
damage  was  done  to  some  fruit  which  had 
been  insared,  though  the  damage  did  not 
arise  from  the  stranding  of  the  vessel,  but 
ttam  the  opening  in  the  ship's  bottom  made 
by  the  rock  against  which  it  strnck.  The 
question  was,  whether,  aa  the  damage  arose 
n'om  one  of  the  perils  of  the  sea  against 
which  the  general  tenor  of  the  policy  insured, 
and  not  irom  the  stranding,  the  underwriters 
were  liable ;  and  this  raised  the  question,  whe- 
ther the  memorandum  created  an  exception  or 
a  condition  ;  for,  if  it  made  an  exception  only 
of  the  damage  arising  from  stranding,  then 
the  damage  that  occurred  in  this  case  was  not 
owing  to  the  stranding  ;  whereas,  if  the  me- 
morandum created  a  condition,  as,  if  it  had 
said  that  uo  average  should  be  dne  unless  tbe 
■hip  was  stranded,  the  condition  lioing  puri- 
fied by  the  stranding  of  the  ship,  an  average 
loss  (in  the  same  way  aa  if  there  had  been  no 
restriction  by  the  memorandum)  was  duo. 
The  Court  found  that  the  stranding  of  the 
ship  rendered  the  underwriters  liable  for  the 
loss,  in  precisely  the  same  manner  as  if  there 
had  been  no  memorandum  annexed  to  the 
policy.  Lord  Eenyon,  in  delivering  his 
opinion,  said,  "  I  do  not  know  how  to  con- 
strue the  words  of  the  memorandum  gram- 
matically, but  by  saying,  that  if  the  ship  be 
stranded,  that  destroys  the  exception,  and 
leta  in  the  general  words  of  the  policy.  If  a 
general  prevision  be  made  in  any  instrument, 
and  it  be  then  said  that  certain  things  shall 
be  excepted,  unless  another  thine  happen,  if 
that  other  thing  do  happen,  it  destroys  the 
exception,  and  gives  effect  to  tlio  general 
operation  of  the  deed."  The  Scotch  policies 
are  not  all  expressed  in  the  same  terms 
with  the  English  private  policies  (those  of 
the  two  English  companies  omit  the  condi- 
tion in  regard  to  the  stranding).  Some  of 
the  Scotch  policies  hind  the  underwriters  for 
a  particular  average  on  the  articles  excepted 
in  the  memorandum,  only  where  the  damage 
happens  "  from  stranding  or  bulging,"  and 
this  leads  necessarily  into  the  cause  of  the 
damage,  which  it  seems  to  have  been  the 
great  object  of  the  memorandum  to  avoid. 
The  insertion  of  the  clause,  "  unless  the  ship 
be  stranded,"  in  the  memorandum,  has  given 
rise  to  a  number  of  questions  aa  to  what 
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amounts  to  stranding.  These  are  considered 
under  tbe  article  Stranding  <f  Ships.  There 
appears  to  be  still  a  question  undecided  on 
the  nature  of  a  general  or  a  partial  loss,  in 
the  case  where  goods  are  put  up  in  separate 
packages  or  in  barrels,  and  one  or  two  of 
these  are  completely  destroyed,  whether  each 
package  or  barrel  is  to  he  considered  as  sepa- 
rate, and  the  loss  to  be  considered  as  a  total 
loss,  or  aa  a  part  only  of  the  whole,  and  calcu- 
lated at  so  much  per  cmt.  on  the  whole  cargo. 
The  duration  of  the  risk  differs  on  the 
goods,  on  tbe  ship,  and  on  the  freight.  1. 
Upon  goods, — By  the  policy,  the  insuraooe  on 
the  goods  is  made  "  from  the  loading  thereof 
on  hoard  the  said  ship,  until  the  same  be  dis- 
charged and  safely  landed."  From  these 
terms,  it  would  seem  that  the  risk  com- 
mences when  the  goods  are  actually  put  on 
board,  and  terminates  when  they  are  landed 
or  put  on  board  another  ship.  But  this  ge- 
neral rulehas  excoptions.as, — \it.  The  course 
of  trade  in  the  port  of  loading  or  unloading 
must  regulate  the  endurance  of  the  risk; 
and,  therefore,  where  lighters  are  used,  the 
risk  of  the  goods  while  in  these  lighters  is 

tiart  of  the  risk  insured  agunst.  In  Eng- 
ish  practice,  a  distinction  has  been  made 
where  the  insured  receives  the  goods  on 
board  his  own  lighter.  This  has  been  con- 
sidered as  a  delivery  to  the  insured,  and  suf- 
ficient to  put  an  end  to  the  insurance.  In 
the  same  way,  altfaoagh  the  goods  are  to  be 
delivered  as  soon  as  convenient  at  the  port 
of  delivery,  yet  the  course  of  trade  will  also 
regulate  this  matter ;  NobU  v.  Kemwway, 
Doug.  492.  A  ship  in  the  Labrador  trade 
arrived  at  her  point  of  destination  June  22, 
and  from  the  time  of  her  arrival  the  crew 
were  employed  in  fishing  till  August  13, 
when  an  American  privateer  took  the  ship. 
Lord  Mansfield,  on  the  practice  of  the  trade, 
held  the  insurers  to  he  liable  for  the  loss, 
and  so  the  Court  decided.  2d,  In  the  case  of 
the  ship  being  disabled  in  a  storm,  so  as  to 
render  it  necessary  to  shift  the  cai^  to 
another  shin,  the  risk  will  continue  on  the 
new  ship  till  she  arrive  at  the  port  of  desti- 
nation in  the  common  way.  2.  Upon  the 
ship. — The  terms  of  the  policy  and  the  nature 
of  the  voyage  seem  to  regulate  this  matter 
a  good  deal.  Whore  the  policy  bears  from 
one  poi*!  to  another,  the  risk  commences  only 
from  the  time  the  ship  breaks  ground  ;  but 
if  it  be  expressed  at  and  from  a  port,  tbeu 
the  risk  commencea  from  the  date  of  sub- 
scribing the  polioy.  Where  the  policy 
bears,  "  from  the  ship's  arrival  at  a  port 
abroad,"  then  the  risk  commences  from  her 
first  arrival  there  during  her  continuance  at 
that  port.  The  policy  bean,  that  the  risk 
contin'aea    until   the    ahip   be  moored    at 
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anchor  tveoty-ronr  boara  in  good  safety ; 
but  it  is  not  a  mooring,  in  this  eense  of  the 
expression,  vhere  she  is  obliged  to  perform 
quarantine;  she  most  be  moored  with  a 
power  of  unloading ;  and  where  a  sliip  was 
destroyed  hj  fire  during  the  time  she  was 
lying  at  quarantine,  the  underwriters  were 
held  to  be  answerable  for  the  loss ;  Wapks  v. 
Cartel,  2  S(r,  1248.  The  risk  on  the  rig- 
ging, tackle,  fumitnre,  and  proTisions,  con- 
tinues no  longer  than  while  the;  are  attached 
to  the  ship,  unless  when  they  are  put  on 
shore  in  order  to  repair  the  ship  ;  Felly  y. 
Roy,  Ex.  Aii^  1  Bur.  341 ;  Brongh  v.  Vntit- 
wore,  4  T.  R.  206.  Liberty  to  touch  at  a 
place  or  places,  means  places  in  the  couree  of 
the  Toyage ;  liberty  to  touch  and  stay  does 
not  authorize  the  ship  to  trade.  8.  Upm, 
freight. — The  risk  begins  from  the  time  the 
goods  are  put  on  board ;  bnt,  if  the  ship  be 
chartered  to  proceed  to  a  port,  and  there  to 
take  her  cargo  on  board,  the  freight  may  be 
insnred,  and  the  risk  commence  from  the 
sailing  ot  the  vessel  to  the  port  where  the 
cargo  is  to  be  shipped  ;  and  a  capture  before 
its  arrival  at  that  port  will  give  the  owner 
a  claim  for  the  freight  against  the  insurers ; 
Thomson  t.  Taylor,  6  T.  R.,  478.  {See  Char- 
ter Parts).  The  nature  of  the  risk  under  a 
Kolicy  of  insurance  cannot  be  changed,  un- 
!S8  with  the  consent  of  the  insurers,  other- 
wise it  voids  the  policy.  For  instance,  let- 
ters of  marque  given  to  a  trading  vessel  after 
she  has  been  insured  is  such  an  alteration  in 
the  condition  of  the  ship  as  to  change  the  risk 
entirely. 

&.Ofthe  pdky. — The  policy  is  a  written 
instrument  upon  stamped  paper,  by  statute 
made  requisite  to  the  constitution  of  the  con- 
tract. The  stamp  cannot  afterwards  be  sup- 
plied. A  policy  may  be  distinguished  as  an 
interest  or  as  a  wager  policy.  It  is  the  for- 
mer only  which  constitutes  a  proper  contract 
of  insurance  binding  on  the  underwriters. 
The  interest  policy  may  be  either  an  open  or  a 
valued  policy.  The  open  policy  is  one  where 
the  value  is  left  to  be  ascertained  should  a 
loss  arise.  A  valued  policy  is  when  a  value 
has  been  set  on  the  ship  or  goods  insured, 
the  sum  specified  being  demandable  without 
proving  the  amount,  when  there  is  no  fraud. 
At  first  it  was  thought  that  valued  policies 
were  struck  at  as  wager  pnltcifls  by  the  sta- 
tute of  Geo.  II.  ;  bnt  the  contrary  is  now 
established.  Investigation  is  open  to  the  in- 
surer, to  see  that  there  is  no  fraud.  The  in- 
surance is  usually  made  by  the  interposition 
of  an  insurance-broker.  Uutual  accounts 
are  kept,  in  which  the  broker  states  in  the 
nnderwriter'saccouotall  the  premiums  which 
he  is  authorized  by  the  underwriter  to  draw, 
as  already  received,  and  as  articles  to  the 
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nnderwriter's  credit,  against  which  he  places 
all  return  premiums  or  snms  rec«ived  for 
losses  (if  be  be  authorized  to  recover  them), 
and  he  settles  the  account  periodically  witii 
the  underwriters.  On  the  other  hand,  in  ac> 
count  with  the  insnred,  he  debits  him  with 
the  unpaid  premiums,  giving  him  credit  for 
any  return  premiums,  or  for  leases  which  he 
may  be  empowered  to  recover.  This  ar- 
rangement is  accomplished  by  means  of  a 
receipt  for  the  premiums  signed  by  the  un- 
derwriter, in  these  terms :  "  The  aaanren 
confess  themselves  paid  the  consideration 
due  to  ns  for  this  aosurance  by  the  assured." 
This  receipt  delivered  to  the  broker,  is  a 
warrant  to  him  to  receive  the  premiums  bo 
acknowledged ;  but  it  is  not  effectnal  to  dis- 
charge the  insured,  since  it  is  not  delivered 
to  him  as  his  document  of  discharge.  When, 
however,  the  broker  gives  tbe  insured  credit 
for  the  premiums,  the  underwriter  is  bound 
by  bis  discharge,  although  the  broker  never 
paid  any  part  of  them.  Bnt  recall  of  the 
broker's  authority  while  things  are  entire, 
transfers  the  accounting  to  the  insurers  and 
insured,  and  the  former  are  entitled  directly 
to  claim  the  unpaid  premiums.  In  thisqnes- 
tion,  the  broker's  bankruptcy  is  equivalent 
to  a  recall.  The  receipt  has  the  efiect  of 
laying  the  onus  probandi  on  the  underwriter, 
to  show  that  neither  actual  payment  has 
taken  place,  nor  such  a  settlement  of  ac- 
counts between  the  parties  as  is  equivalent 
to  payment  of  the  premiums.  BeWt  Con.,  i. 
599,  et  uq.,  and  authoritUt  there  cited.  An 
agent  for  a  merchant  abroad  must  employ 
a  broker  and  procure  insurance  :  1.  Where 
the  agent  has  effecta  in  his  hands.  2.  Where 
the  agent  here  has  beeu  in  use  to  answer 
orders  of  insurance  on  former  occasions.  3. 
Where  the  agent  here  receives  bills  of  load- 
ing with  an  order  to  insure.  In  making  tbe 
insurance,  the  agent  must  proceed  rezularly 
and  actively,  and  will  be  answerable  for  the 
failure  of  the  act  he  has  undertaken  to  per- 
form. The  policy  may  be  considered  under 
the  following  heads:  1.  The  names  <^  the 
luured.— The  sUtute  25  »eo.  III.,  e.  44, 
requires  the  name  of  the  insured  to  be  in- 
serted in  the  policy,  whenever  the  insured 
resides  in  Great  Britain ;  where  be  retidea 
abroad,  that  the  name  of  his  agent  be  in- 
serted. This  act  was  repealed  by  the  act 
28  Geo.  III.,  c.  56,  which,  however,  pro- 
vides that  no  person  shall  effect  any  policy 
on  "  any  ship  or  goods,  without  first  inserting 
the  name  or  names,  in  tbe  usual  style  and 
form  of  dealing,  of  one  or  more  of  the  per- 
sons interested,  or  of  the  consigner  or  eott' 
signers,  consignee  or  consignees,  of  the  pro- 
perty to  be  insured,  or  of  the  person  or  mi^ 
sons  residing  in  Great  Britain,  who  iball  r«> 
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ceive  the  order  for  uid  efibct  such  polity,  or 
or  tho  persoD  or  persoiu  who  shall  give  the 
order  to  the  ^ent  or  Bgenta  immediately 
employed  to  negotiate  or  effect  Buch  policy ; 
snd  every  policy  made  contrary  to  the  true 
intent  and  meaning  of  this  act  bball  be  noil 
ftDd  void."  2.  The  name  of  At  Ship,  dte. — It 
is  necessary  that  the  name  of  the  ship  should 
be  mentioned,  in  order  that  the  nature  of  the 
risk  may  be  known  ;  and  no  other  ship  can 
be  snbatitnted  unless  in  the  case  of  neeeaiity, 
or  with  the  consent  of  the  underwriters.  At 
the  same  time,  where  it  is  not  known  in 
what  ship  a  cargo  is  to  be  sent  home,  it  may 
be  insQred  generally,  as  goods  on  board 
"  ship  or  ships."  The  name  of  the  master 
ought  also  to  be  declared  ;  hut  it  is  generally 
expressed  in  tho  policy,  "  or  whosoever  else 
shall  go  as  master  in  the  said  ship  ; "  and 
under  these  terms  the  master  may  b« 
changed ;  but  this  ought  not  to  be  done  an- 
necessarily.  The  names  of  the  ship  and 
master  are  required,  not  as  a  warranty,  but 
u  identifying  the  risk;  and  an  innocent  mis- 
take in  those  names  will  not  defeat  the  in- 
surance, provided  there  is  clear  proof  of  the 
identity  of  the  ship.  3,  The  tubjed  tntwed, — 
The  policy  must  express  whether  it  be  goods, 
freight,  ship,  or  whatever  is  the  object  of 
the  insurance  ;  hut  it  is  not  necessary  that 
the  goods  be  speciBed,  though  it  is  sometimes 
done  on  the  foot  of  the  policy  ;  and  in  that 
case,  no  other  goods  than  those  expressed 
will  he  insured.  4.  DaeTipti<mo/thevolfage.—- 
T]ie  Toyage  must  be  truly  and  accurately  de- 
scribed; the  time  and  place  at  which  the 
risk  is  to  commence ;  the  time  of  the  ship'E 
departure ;  her  destination ;  and  the  time 
when  the  risk  shall  end ;  or,  when  the  in- 
surance is  on  time,  the  commeDcement  and 
end  must  be  distinctly  specified.  5.  The 
perils  tntared  agaimt. — The  perils  are  suffi- 
ciently expressed  in  the  policy ;  but  those 
arising  from  bad  stowage,  from  wet,  from 
theft  and  embesslement  of  the  master  or 
mariners,  do  not  fall  on  the  underwriter. 
In  the  policy,  the  words  "lost  or  not  lost" 
are  inserted,  and  they  insure  against  losses 
whether  they  happen  subsequent  or  prior  to 
the  date  of  the  policy.  6.  The  poteen  of  the 
ituttred  in  ease  of  lost. — Under  a  clause  in  the 
policy,  the  insured,  or  those  acting  for  them, 
may  take  every  means  to  defend,  preserve,  or 
recover  the  goods  insured,  the  expense  of 
which  shall  be  contributed  proportionally  by 
the  nnderwriters.  7.  The  acknoKhd^ment  of 
Ihe  receipt  of  the  premium. — This  acknowledg- 
ment does  not  preclude  the  underwriter  from 
demanding  the  premium,  nor  can  it  be 
founded  on  by  the  insured  as  a  discharge  of 
the  premium.  6.  The  tetling  clauM. — In  all 
Scotch  deeds,  it  is  requisite  that  the  writer 
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(or  filler  up  of  that  part  of  the  deed  which 
is  written)  should  be  named  and  designed, 
and  that  the  witnesses  should  be  named  and 
designed.  Those  are  statntory  requisites, 
without  which  a  Scotch  policy  would  not  be 
effectual.  The  testing  dause,  then,  may  bo 
in  this  form ;  "  In  witness  whereof,  these 
presents,  printed  on  stamped  paper,  conform 
to  Act  of  Parliament,  and  the  written  parts 
thereof  being  written  by  C,  insurance-broker 
here,  are  subscribed  by  us  at  L.,  of  the 
dates  put  by  us  respectively  to  our  subscrip- 
tion, before  these  witnesses,  the  said  C,  and 
D.,  his  clerk."  A  policy  of  insurance,  how- 
eyer,  being  a  writing  in  re  mercatoria,  is  effec- 
tual if  signed  by  the  underwriters  ouly,  with 
the  sum  for  which  each  is  to  be  liable.  No 
witnesses  are  required  ;  BeU's  Com.,  i.  606. 
9.  The  common  memorandum. — The  use  of  this 
is  to  save  the  parties  from  adjusting  trifling 
losses  arising  firom  causes  which,  properly 
speaking,  do  not  fall  under  the  nature  of  the 
contract,  and  which  would  not  admit  of 
being  easily  settled. 

7.  Of  warrantiet.—K  warranty  is  an  abso- 
lute condition,  expressed  or  implied,  which, 
if  not  true,  or  not  complied  with,  defeats  the 
insurance,  whether  material  to  the  risk  or 
not.  An  express  warranty  is  a  sttpnlation 
on  the  part  of  the  insured  a^nnative  or  pro- 
missory,  and  it  is  binding  according  to  the 
commercial  meaning  put  upon  the  words. 
But  it  must  be  strictly  and  literally  per- 
formed ;  and  therefore  the  falsehood  of  an 
affirmative,  or  the  non-perfonnance  of  a  pro- 
missory warranty,  will  vacate  the  policy.  In 
England,  the  warranty  must  be  written  on 
the  policy ;  the  same  statement  on  a  paper 
apart  is  not  sufficient.  The  warranty  to  sail 
on  a  given  day  must  be  strictly  performed  ; 
nor  would  the  best  reason,  or  even  detention 
by  Government,  be  received  as  an  excuse  for 
not  complying  with  the  warranty.  But 
should  the  ship  break  ground  on  the  day  of 
sailing,  and  begin  the  voyage,  the  fact  of 
her  being  afierwards  brought  back  (however 
little  way  the  vessel  had  made),  and  laid 
under  an  embargo,  would  not  vacate  the 
policy.  The  warranty  to  sail  with  oonvoy 
must  also  be  strictly  complied  with.  In  sail- 
ing with  convoy,  the  following  things  are 
essential.  1.  The  vessel  must  sail  with  a  re- 
gular convoy  appointed  by  Government.  2. 
It  must  be  from  the  place  of  reodeEvoQS  ap- 
pointed by  Government.  3.  It  must  be  a 
convoy  for  the  voyage.  4.  The  ship  insured 
must  have  sailing  instructions.  6.  It  must 
depart  and  continue  with  the  convoy,  unless 
separated  by  necessity.  See  Convoy.  There 
are  also  certain  implied  warranties,  the  most 
important  of  which  is  sea-worthiness.  See 
No.  10,  Infra.     It  is  of  no  avail,  in  defence 
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ftgaiost  breach  of  w&rrantj,  that  the  repre- 
sentation was  true,  according  to  the  belief  of 
the  JDsared.  The  insured  is  not  bound  to 
discloae  what  is  the  subject  of  a  warranty. 
.  The  truth  of  the  warranty  is  presumed,  espe- 
cially of  Gea- worthiness,  subject  to  refutation 
by  evidence  or  counter  presumption. 

8.  Of  repraaitoAwM. — A  representatioD 
means  a  collateral  statement  of  such  facts 
and  circumstances  as  are  material  in  fonniog 
a  judgment  of  the  risk.  This  statement  may 
be  untrue,  either  fraudulently  or  innocently. 
Where  the  representation  is  untrue,  with  a 
fraudulent  design  to  impoee  on  the  under- 
writer, the  policy  is  completely  vacated  ;  and 
a  loss,  even  from  a  cause  not  depending  on 
the  untrue  statement,  will  not  be  covered  by 
the  policy.  But  where  the  statement  has 
been  fairly  and  honestly  made,  and,  though 
not  true  in  every  point,  yet,  if  it  be  auhstan- 
tially  true,  it  is  not  judged  of  with  the  same 
precision  as  a  warranty,  and  does  not  neces- 
sarily vacate  the  policy.  The  warranty  is 
invariably  made  part  of  the  policy  by  an  en- 
try on  the  back  or  margin  of  the  policy  ;  but 
a  representation  is  made  on  a  separate  paper, 
as  in  a  letter  shown  to  the  underwriters. 

9.  OfConeeaiment. — Thisconsists  in  the  sup- 
pression of  any  circumstance  material  to  the 
risk,  and  it  vitiates  completely  the  policy ; 
nor  does  it  alter  the  case  that  the  conceal- 
ment has  been  the  effect  of  inadvertency  alone. 
The  insured  ought  therefore  to  disclose  every 
circumstance  which  has  come  to  his  know- 
ledge with  the  most  perfect  frankness.  But 
there  are  certain  things  which  the  insured 
are  not  hound  to  communicate,  because  the 
insurer  must  be  supposed  to  be  equally  well 
acquainted  with  them  ;  as,  general  intelli- 
gence, the  result  of  political  speculations,  the 
natural  perils  to  which  the  voyage  is  subject. 
It  is  such  facts  only  as  vary  the  nature  of 
the  contract,  which  one  party  privately 
knows,  and  the  other  is  ignorant  of,  and  has 
no  opportunity  of  knowing,  which  cannot  be 
legally  conceded.  The  question,  therefore, 
in  cases  of  concealment,  must  always  be,  whe- 
ther, under  all  the  circumstances  at  the  time 
the  policy  was  underwritten,  there  was  or  was 
not  a  concealment,  material  to  the  risk,  or 
which,  if  known  to  the  underwriter,  would 
probably  have  altered  his  resolution. 

10.  Of  tke  »4ip.— Under  this  head  the 
principal  obligations  on  the  insured  are,  that 
the  ship  shall  be  sea- worthy —that  it  shall 
not  be  changed — and  that  it  shall  be  navi- 
gated according  to  law.  In  regard  to  sea- 
worthiness, if  the  ship  he  found  incapable  of 
performiDg  the  voyage  insured,  from  some 
latent  defect  existing  before  the  voyage  com- 
menced, the  insurer  is  not  bound.  Under 
sea- worthiness  is  understood   that  the  ship 
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shall  be  tight,  staunch,  and  strong,  properly 
manned,  provided  with  all  necessary  stores, 
and  in  all  respects  fit  for  the  intended  voy- 
age ;  for,  otherwise,  the  insurer  has  not  a  fair 
chanceof  gaining  the  premium.  He  under- 
takes to  indemnify  the  insured  against  tha 
extraordinary  and  unforeseen  perils  of  the 
sea,  but  the  ship  must  be  in  a  condition  to 
encounter  the  ordinary  perils  of  her  voyage. 
See  CharUr-Party.  If  in  the  course  of  th« 
voyage  the  ship  be  disabled,  by  stress  of  wea- 
ther or  any  other  peril  of  the  sea,  the  captaia 
ought  to  hire  another  vessel  for  completing 
the  voyage ;  so  that,  although  the  rule  cer- 
tainly be,  that  the  ship  ought  not  to  be 
chained  on  the  insurer,  yet,  where  it  is  an 
act  of  necessity,  the  change  may  be  made 
without  liberating  the  insured.  It  is  allow- 
able to  insure  goods  from  abroad  by  a  ship  or 
ships,  where  the  insured  is  ignorant  of  the 
ships  by  which  the  goods  are  to  be  sent.  The 
ship  must  be  navigated  according  to  law,  that 
is,  according  not  only  to  the  laws  of  thia 
country,  but  according  to  the  treaties  subsist- 
ing between  this  country  and  foreign  states. 
In  short,  in  the  branch  of  trade  in  which  the 
ship  is  employed,  all  the  statutory  regulations 
in  regard  to  that  trade  must  be  observed. 
See  Sea-tPorthintM. 

11.  Of  deviation.  By  deviation  is  under- 
stood voluntary  deviation  ;  and  from  the  mo- 
ment that  a  voluntary  deviation  takes  place, 
the  insurer  is  discharged  from  all  subsequent 
responsibility.  In  judging  of  a  deviation,  it 
is  not  the  shortest  possible  way  from  the  port 
of  departure  to  the  port  of  delivery  that  con- 
stitutes the  voyage  ;  it  is  the  nsual  tract  of 
the  voyage  that  is  the  rule  ;  hence  stopping 
at  such  places  as  it  has  been  the  usui^  and 
settled  practice  to  stop  at  in  the  course  of  the 
voyage,  is  no  deviation.  But  where  a  devia- 
tion has  been  made,  it  will  be  no  answer  that 
after  the  deviation  the  ship  regained  her  ori- 
ginal tract.  In  order  to  discharge  the  in- 
surer, the  deviation  must  be  a  voluntary  de- 
viation ;  for  where  the  captain,  in  making 
the  deviation,  acts  fairly  and  bona  fide,  «./., 
deviates  to  avoid  danger,  the  insurers  are  not 
litierated.  Thus,  a  deviation  may  be  made 
by  stress  of  weather,  from  the  necesuty  of 
repairs,  in  order  to  avoid  an  enemy,  or  in 
consequence  of  a  mutiny  in  the  crew.  These 
are  all  cases  of  imperious  necessity,  sufficient 
to  authorize  a  deviation;  but  it  must  in  its 
extent  be  commensurate  to  the  cause,  end 
will  in  no  case  he  allowed  to  exceed  what  a»- 
cessity  requires.    See  Dmatioti. 

12.  Of  iott. — A  loss  in  this  sense  is  danuge 
sustained  by  the  insured  from  one  or  otlter 
of  the  misfortunes  against  which  die  insorar 
is  bound  to  indemnify  him ;  and  they  are  aU 
very  particularly  enumerated  in  the  po&ij. 
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Loesea  are  diBtiDgDuhed  into  total  or  partial 
IcMBM.  A  total  loGB  IB  either  where  the  thing 
inaared  is  completelj  destroyed,  or  where, 
although  it  specifically  remains,  it  is  of  no 
Tftlae,  or  not  sufficient  to  bring  the  amount  of 
the  freight.  A  partial  loss  is  one  short  of  & 
total  loss ;  or,  where  the  articles  insured  are 
actually  landed  at  the  port  of  delivery,  the 
injury  will  amount  to  a  partial  toss.  A  par- 
tial loss  is  sometimes  denominated  an  average 
loss,  because  these  partial  losses  are  often  the 
subject  of  average  contribntions ;  and  they 
are  distiDguished  into  general  and  particular 
averages.  See  Average,  The  losses  insured 
against  may  be  brought  under  the  following 
beads: — 1.  Lou  by  perilt  of  the  sea. — This 
may  happen  from  the  ship's  foundering.  Of 
tliis  fact  the  insurers  are  not  entitled  to  re- 
quire direct  and  positive  evidence ;  and  the 
Uw  has  fixed  on  no  time  within  or  beyond 
which  a  legal  presumption  of  the  ship's  being 
lost  arises;  the  circumstance  must  be  left  to 
the  mind  of  the  court,  or  the  jury.  The  loss 
may  happen  from  the  ship  stranding;  which 
is  either  accidental,  where  the  vessel  is  driven 
on  shore  by  the  winds  and  waves ;  or  volun- 
tary, when  it  is  run  on  shore  to  save  it  from 
a  worse  fate.  Stranding  may  be  followed 
by  shipwreck,  in  which  case  the  loss  is  total; 
or  the  vessel  may  be  got  ofT  in  a  condition  to 

Srooecnte  the  voyage,  in  which  case  the 
amage  and  expense  incurred  will  be  a  par- 
tial loss,  of  the  nature  of  an  average.  An- 
other peril  of  the  sea  is  the  ship's  striking 
^p^ln8t  a  rock,  which  may  occasion  a  leak  or 
absolute  shipwreck.  A  loss  consisteat  with 
the  ordinary  service  in  which  a  ship  is  en- 
gaged founds  no  claim  against  the  under- 
writer, as  where  an  anchor  is  lost  by  the 
nibbing  of  a  cable  on  the  rocks  ;  but,  shonld 
it  happen  from  the  violence  of  the  winds,  it 
becomes  a  loss  within  the  policy.  Where 
animals  on  board  a  ship  are  insured,  their 
death,  if  occasioned  by  the  shot  of  an  enemy, 
or  by  a  tempest,  or  by  tbeir  being  necessarily 
thrown  overboard,  founds  a  claim  against  the 
■  insurer.  2.  By  rwmifu/  fmtl. — The  injury 
sustained  by  one  ship  running  foul  of  another 
is  a  loss  within  the  policy,  unless  it  be  imput- 
able to  the  misconduct  of  the  master  or  mari- 
ners ;  though  even  then  it  might  be  covered 
under  the  head  of  barratry,  and  relief  would 
be  due  by  those  to  whom  the  accident  was 
imputable.  SeeCpUtmim.  3.  Losibyjire. — 
This  is  one  of  the  losses  falling  under  the 
policy;  and  it  will  aathoriiie  a  claim  even 
where  the  ship  is  set  on  fire  by  the  master  to 
preserve  her  from  the  enemy.  4.  O/loii  by 
a^ture. — Capture  may  be  either  by  an  enemy, 
aeoording  to  the  rules  of  war,  or  contrary  to 
thote  ralOB,  or  by  a  pirate  ;  but  in  whatever 
wi^  tha  capture  may  be  made,  and  whether 
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not  the  property  be  thereby  actually  trans- 
ferred, the  insurers  are  bound  to  indemnify 
the  insured  to  the  extent  of  tbeir  loss,  in  so 
far  aa  they  are  respectively  bound.  A  cap- 
ture may  be  total,  as  where  the  ship  is  not  • 
recovered  ;  or  partial,  where  the  ship  is  re- 
captured; in  which  case  the  underwriter  is 
bound  to  pay  the  salvage,  and  the  expenses 
which  the  insured  may  have  been  put  to. 
When  a  capture  takes  place,  the  insured  lose 
all  control  over  the  property,  and  are  entitled 
to  abandon  ;  hut  should  they  not  declare  that 
intention,  and  should  the  ship  be  retaken, 
they  cannot  then  abandon,  unless  the  object 
of  the  voyage  has  been  lost  by  the  capture. 
In  all  cases,  therefore,  between  the  insurers 
and  the  insured,  there  is  no  question  as  to  the 
legality  of  the  capture  or  the  change  of  pro- 
perty, but  simply  whether  it  be  a  total  or  a 
partial  loss,  and  whether  it  admits  of  an 
abandonment ;  and  these  depend  on  the  cir- 
cumstances which  have  been  already  taken 
notice  of.  5.  Of  lots  by  deUntion. — This  ap- 
plies to  all  detentions  by  the  ruling  power  of 
the  country,  and  whether  of  any  foreign  conn- 
try  or  of  this,  on  whatever  account  the  deten- 
tion may  be  made,  unless  from  the  fault  of 
the  captain  or  mariners,  by  infringing  rules 
which  occasion  the  detention ;  iu  all  other 
cases  the  detention  by  the  ruling  power  of  a 
coQQtry  occasions  a  loss  falling  under  the 
policy.  6.  0/  loss  by  fiorrafrtf.— Barratry  is 
any  species  of  fraud,  knavery,  deceit,  or  cheat- 
ing, committed  by  the  master  or  mariners, 
whereby  the  owners  sustain  an  injury,  as  by 
running  away  with  the  ship,  wilfully  carry- 
ing it  out  of  the  course  of  the  voyage,  sink- 
ing or  deserting  it,  embezzling  the  cargo, 
smuggling,  or  any  other  ofTenue  whereby  the 
ship  or  cargo  may  be  subjected  to  arrest,  de- 
tention, loss,  or  forfeiture  ;  barratry,  in  short, 
comprehends  every  fraud  which  may  be  com- 
mitted by  the  master  or  mariners  against  the 
owners.  But  this  does  not  protect  the  in- 
sured against  loss  arising  &om  the  ignorance 
or  unsltilfulnesB  of  the  master ;  the  cause 
must  be  fraudulent.  See  Barralry.  7.  Of 
loss  by  average  contritotiens.— Average  signi- 
fies a  contribution  made  by  the  owners  of  the 
ship,  freight,  and  goods  on  board,  in  propor- 
tion to  their  respective  interests,  towards  any 
particular  loss  or  expense  sustained  for  the 
general  safety  of  the  ship  and  cargo,  to  the 
end  that  the  particular  loss  may  fall  equally 
on  all ;  as  where  goods  are  thrown  overboard 
in  a  storm,  or  where  the  masts,  cables,  or 
anchors  are  cut  away  or  destroyed  for  the 
general  preservation,  or  money  or  goods  given 
as  a  composition  to  pirates,  or  damage  sus- 
tained in  defending  the  ship  against  an 
enemy,  or  expense  in  curing  the  wounded,  or 
the  expense  of  defending  an  actibn  for  dis- 
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charging  the  ship  from  an  UDJust  capture,  or 
detention.  In  tbose  casea,  and  in  ever;  ont 
where  an  expense  is  bona  fide  incurred  to  pre- 
vent a  total  lose,  it  ought  to  be  home  rate- 
.  ably  bj  all  concerned;  aod  this  equitable 
contribution  is  called  general  or  groBS  aver- 
age. In  opposition  to  this  is  particular  aver- 
age ;  but  this  means  Dothing  more  than  a 
particular  loss,  and  has  no  affinity  to  an  aver- 
age loss  properly  so  called.  Besides  these, 
there  are  what  are  called  petty  or  aeeuilomtd 
awraga — as  pilotage,  towage,  beaconage,  an- 
chorage, &e>  &c.  But,  where  these  are  in- 
curred in  the  ordinary  course  of  the  voyage, 
they  are  not  considered  as  losses,  but  as  part 
of  the  necessary  expense  ;  it  is  only  where 
charges  of  that  kind  are  incurred  for  an  extra- 
ordinary purpose,  and  to  provide  ^^ingt  any 
impending  danger,  that  they  will  be  deemed 
gross  or  general  average,  for  which  the  in- 
surer will  be  liable.  The  contribution,  in 
this  case,  is  settled  by  ascertaining  the  value 
of  the  ship  and  cargo  OS  if  it  had  arrived  safe. 
They  are  then  vtJued  at  the  ready-money 
price  they  would  bring  at  the  port  of  dis- 
charge ;  and  the  nett  amount,  deducting  all 
charges,  is  the  sum  subject  to  the  contribu- 
tion ;  and  each  person's  share  of  the  toss  will 
be  in  the  same  proportion  to  the  value  of  his 
property  as  the  wholel  oss  bean  to  the  whole 
property.  These  contributions,  under  the 
general  words  of  the  policy,  are  a  charge 
which  the  underwriter  is  bound  to  pay.  8. 
Of  ton  by  Ote  expmte  of  vHvage. — The  expense 
of  salvage,  like  other  average  contributions, 
is  a  charge  for  which  the  insurer  ia  liable.  It 
is  understood  to  mean  the  allowance  made  to 
those  by  whose  means  the  ship  or  goods  have 
been  saved  from  shipwreck,  fire,  pirates, 
enemies,  or  any  other  loss  or  misfortune. 
When  the  salvage  is  very  high,  the  insured 
may  abandon.  See  Avtrage.  ConlributUm. 
JaetM  Mereivm. 

15.  Of  abandonment. — By  a  total  loss  is 
meant  not  only  the  absolute  destruction  of  the 
thing  insured, or  such  a  damage  as  renders  it 
of  little  or  no  value,  but  also  such  a  loss  or 
misfortune  as  shall  have  occasioned  the  loss  of 
the  voyage.  In  such  cases  the  insured  may 
abandon  as  for  a  total  loss.  In  consequence 
of  this  abandonment,  the  insurers  come  into 
the  place  of  the  insured,  and  are  entitled  to 
all  that  can  be  rescued  from  destruction. 
From  the  instant  that  a  capture  or  detention 
takes  place,  the  insured  may  abandon ;  but 
if  advice  beat  the  same  time  received  that  the 
ship  has  been  retaken,  or  been  allowed  to 
resume  her  voyage,  the  insured  cannot  aban- 
don, unless  the  object  of  the  voyage  has,  by 
reason  of  the  capture  or  detention,  been  dis- 
appointed, or  rendered  not  worth  pursuing ; 
or,  if  farther  expense  be  necessary,  which  the 


INS 

underwriter  will  not  undertake,  the  insured 
may  abandon.  Shipwreck  entitles  the  insured 
to  abandon  ;  yet  the  mere  stranding  of  the 
vessel  does  not  necessarily  authorize  an  aban- 
donment. But  if  the  voyage  be  lost,  from 
whatever  cause,  it  is  beld  to  be  a  total  lou, 
which  is  a  ground  for  abandoning.  In  the 
same  way,  where  the  cargo  is  damaged,  so  aa 
to  reduce  it  to  a  less  value  than  the  fi^ight, 
it  is  held  to  be  a  total  loss.  There  is  no  tima 
within  which  the  insured  are  bound  to  aban- 
don ;  but,  whenever  they  receive  intelligence 
of  the  Ion,  they  must  decide  whether  they  are 
to  abandon ;  and  of  this  intention  the  under- 
writera  must  receive  intimation  within  a  resr- 
sonable  time ;  nor  can  the  insured  abandon 
after  baviug  once  treated  the  loss  as  a  partial 
one.  Where  a  ship  is  not  heard  of  for  a  rea- 
sonable time,  the  insured  may  abandon.  There 
does  not  seem  to  be  any  form  of  intimation 
by  which  the  insured  must  intimate  to  the 
underwriten  that  they  mean  to  abandon ;  on 
the  contrary,  it  would  appear  that  the  inti- 
mation may  be  effectually  made  by  letter  to 
the  underwriter,  or  to  the  agent  who  has  sub- 
scribed for  him.  Where  an  abandonment 
takes  place,  the  insured  resigns  his  entire 
interest  in  the  ship  or  in  the  goods  insured, 
and  they  become  the  property  of  the  under- 
writers, in  proportion  to  their  respective  sub- 
scriptions. When  there  has  not  been  a  full 
insurance,  and  the  insured  means  to  abandon, 
he  abandons  in  proportion.  Thus,  if  the 
value  of  the  goods  was  L.6000,  of  which  only 
L.4000  was  insured,  he  abandons  to  the  ex- 
tent of  four-flfirhs  of  what  is  saved ;  and,  to 
to  the  extent  of  the  fifth  retained,  he  will 
have  a  right  of  common  property  along  with 
the  underwriters.  In  the  case  of  shipwreck 
or  other  misfortune,  the  ship  and  goods  con- 
tinue the  property  of  the  insured  until  abaa- 
doument ;  but,  by  a  clause  in  the  policy,  the 
master  and  others  may  do  every  thing  to  pr»- 
serve  the  property  without  being  understood 
to  act  for  the  insured,  or  to  deprive  them  of 
the  right  of  abandoning;  and  the  underwriters 
are  liable  for  the  expense  which  such  attempt* 
to  save  the  property  may  occasion.  The  cap- 
tain, therefore,  acts  for  those  who  may  nlti- 
mately  be  found  to  have  an  interest  in  the 
ship  or  cargo.  Although,  in  the  exercise  of 
this  power,  where  the  wreck  has  happened 
abroad,  the  master  seems  to  be  warranted  in 
selling  the  Krett  for  behoof  of  all  concerned, 
yet  it  would  appear  that  the  master  has  no 
power  to  sell  the  veitel,  so  long  as  she  pre- 
serves the  appearance  and  character  of  a  loip, 
and  is  not  what  has  been  called  a  mere  **  eo»- 
geries  of  planks."  Hitghet  on  Inmramee,  383; 
Gambridgt  v.  Andenon,  4  Dowiincand  Sylmmd^ 
203  ;  2  Barn,  and  Creu.  691  ;  MM  «»  Sk^ 
ping,  243 ;  Oardner  v.  Satvader,  2  MmiU  mi 
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Xartm,  I.    See  Abandonment.    S«e  &U0  3 
Eoai't  L.  C,  783,  et  leq. 

14.  (y  iKt  adjuttiMnt  of  toMw-^The  first 
thing  to  be  considered  is  how  the  quantity  of 
the  damage  for  which  the  underwriters  are 
liable  shall  be  ascertaioed  ;  the  next  point  is 
by  what  rale  ibis  shall  be  appreciated.  I. 
Eote  the  amntnt  of  damage  ilual  be  ascertained. 
• — The  insured  ought  to  be  well  informed  of 
the  circumstancee ;  and  if  it  appear  to  be  a 
total  lose,  and  he  decide  to  abandon,  he  must 
intimate  his  intention,  or  he  will  be  held  to 
have  waived  his  right,  and  to  be  entitled  to 
elaim  only  as  for  a  partial  loss.  When  the 
loss  is  total,  and  the  policy  valued,  the  iu- 
■ared  is  entitled  to  receive  the  sum  ingored, 
subject  to  the  deductions  pointed  out  hy  the 
policy,  on  bis  proving  that  the  goods  insured 
were  actually  on  hoard.  Where  the  policy  is 
Dot  valued,  but  an  open  policy,  the  insured 
must  prove  not  only  that  the  goods  were  on 
hoard,buthemustalso  prove  their  value,  which 
value,  not  exceeding  the  sum  insured,  is  the 
amount  of  his  clvm.  In  the  case  of  a  partial 
loss,  the  same  inquiry  as  to  the  value  of  the 
loss  must  be  made,  whether  the  policy  be  a 
valued  or  ao  open  one.  Where  the  loss  is 
that  of  tea  barrels  out  of  an  hundred,  the 
Baglish  practice  seems  to  render  this  a  loss 
which  the  nuderwriter  must  pay.  When  the 
part  of  the  goods  saved  exceeds  the  amount 
of  the  freight,  the  practice  is  to  deduct  the 
freight  from  the  salvage,  and  to  make  up  the 
difference.  But  when  the  fireight  exceeds  the 
salvage,  it  is  held  to, be  a  total  loss.  Where 
goods  have  been  damaged,  their  present  value 
is  taken  from  the  prime  cost,  and  the  differ- 
ence is  the  damage.  Where  articles  are  in- 
sured for  one  entire  sum,  but  each  article 
separately  valued,  the  insured  will  recover 
the  amount  of  any  one  of  the  articles  which 
may  have  been  lost.  When  the  underwriters 
are  to  be  freed  from  average  tinder  so  much 
per  <xrL,  any  loss  that  may  arise  must  be 
estimated  on  the  cargo  as  it  stood  at  the  time 
of  the  loss ;  and  whether  the  proportion  ren- 
ders it  a  claim  on  the  underwriters  or  not  will 
depend  on  the  proportion  between  the  loss  and 
cargo  as  it  then  stood.  2.  Sow  the  loss  is  to  be 
appreciated. — In  England,  the  practice,  in 
case  of  a  loss,  is  to  value  the  goods  at  the 
prime  cost,  and  the  duties,  expenses  of  ship- 
ping, and  premium  of  insurance.  The  ship 
u  valued  at  the  price  she  is  worth  at  the  time 
of  her  sailing,  including  the  expense  of  her 
repairs,  the  value  of  her  furniture,  provisions, 
and  stores,  the  money  advanced  to  the  sailors, 
and,  in  general,  every  expense  of  the  outfit, 
and  premium  of  insurance.  A  partial  loss, 
on  ailher  ship  or  goods,  is  that  proportion  of 
the  prims  eost  equal  to  the  diminution  in 
Tilae  oeeanoned  1^  the  damage.  Where  the 
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policy  is  valned,  the  loss  is  that  proportion  of 
the  value  in  the  policy  which  the  difference 
between  the  price  of  the  sound,  and  the  price 
of  the  damaged,  bore  to  the  price  of  the  sound 
at  the  port  of  delivery.  Thus,  if  sugars  are  . 
valued  in  the  policy  at  L.30  per  hogshead,  and 
are  so  damaged  as  to  be  worth  no  more  than 
L.20,  Os.  6d.  per  hogshead,  while,  if  sound, 
they  would  have  brought  L.23,  7s.  8d.,  tfae 
difference  being  L.3,  7s.,  the  loss  would  be 
that  proportion  of  the  L.30,  which  L.3,  7b. 
Ijears  to  L.23,  7b.  8d. ;  and  the  same  rule 
holds  whether  the  goods  come  to  a  rising  or 
to  a  falling  marltet.  3.  Tlie  effect  of  an  ad- 
^ufffltenf.— An  adjustment  of  the  loss  indorsed 
on  the  policy,  and  signed  by  the  underwriters, 
is  like  a  note  of  hand,  and  supersedes  all  fur- 
ther  proof  on  the  point.  At  the  same  time, 
the  underwriters  will  be  allowed  to  traverse 
it  by  direct  evidence,  disproving  the  grounds 
of  adjustment.     See  Adjustment, 

15.  Of  return  of  preminm. — The  preminm 
and  risk  are  co-relatives.  The  insurer  cannot 
be  exposed  to  the  risk  without  being  entitled 
to  the  premium,  nor  entitled  to  the  premium 
without  having  been  exposed  to  the  risk.  It 
remains,  therefore,  to  be  considered,  under 
what  circumstances  the  insured  shall  be  en- 
titled  to  demand  a  return  of  premium.  1. 
Where  Ote  contract  is  void  ai>  initio. — This  is 
owing  either  to  want  of  interest  in  the  insured, 
or  because  the  insurance  is  illegal,  or  on  ac- 
count of  fraud.  When  there  is  no  interest, 
or  an  interest  much  below  the  sum  insured, 
the  insurer  must  return  the  whole  premium, 
or  retain  so  much  of  it  only  as  may  be  pro- 
portioned to  the  actual  interest ;  and  where 
there  are  more  than  one  policy,  the  under- 
writers settle  according  to  the  sum  subscribed 
by  each,  without  regard  to  priority  of  dates. 
If  the  insurer  might  at  any  time  have  been 
called  on  for  the  loss,  the  premium  is  carried; 
therefore,  in  a  valued  policy,  though  there  be 
twice  the  amount  of  the  value  insured,  no  re- 
turn is  claimable.  A  voyage  on  trade  with 
an  enemy  is  not  insurable ;  yet  the  premium 
cannot  be  demanded  back — Potior  est  eondiUo 
possidentis.  But  when  the  policy  is  void  with- 
out any  fVaud  on  the  part  of  the  insured,  the 
preminm  may  be  demanded ;  or  where  it  is 
void  from  the  fraud  of  the  underwriter,  the 
same  thing  happens.  It  seems  to  be  doubtful 
when  the  fraud  is  on  the  part  of  the  insured. 
2.  Where  the  risk  has  not  been  commeneed. — In 
this  case,  whether  it  be  owing  to  the  neglect 
or  fancy  of  the  insured,  the  return  of  the  pre- 
mium may  be  demanded,  since  the  under- 
writers never  ran  the  risk  of  which  it  was  the 
consideration.  When  the  voyage  is  divided 
into  separate  risks,  the  preminm  may  be  allo- 
cated according  to  the  several  risks ;  and  in 
case  one  or  more  has  not  commenced,  a  pro- 


462 


INS 


portional  return  may  be  demanded.  Wlien 
the  insurance  issit  and  from  a  place  with  oon- 
voj,  and  the  ship  sails  withont  convoy,  the 
premium  may  be  demanded  back,  but  under 
a  small  deduction  for  the  insurance  at  the 
port  of  departure,  for  vhich  tbo  underwriters 
were  liable.  When  the  risk  has  commenced, 
though  the  insular  should  be  relieved  by  a 
deviation,  or  hy  the  voyage  being  abandoned, 
the  premium  cannot  be  demanded  hack  by 
the  insured.  3.  Upon  the  ptrformanee  of  tome 
Btipulatioitt. — It  i>  frequently  a  stipulation, 
that  upon  the  happening  of  certain  events,  or 
the  performance  of  certain  things,  the  in- 
Bured  shall  return  a  part  of  the  premium.  If 
the  event  shall  have  happened,  the  insured 
will  be  entitled  to  the  return,  though  the 
underwriter  be  liable  for  a  partial  loss.  4. 
Q/'  the  deduction  cf  one-half  per  cent,  on  a  relum 
ofpremivm. — Where  the  insurer  puts  a  stop 
to  the  risk,  the  underwriter  is  entitled  to  one- 
half  j)erc«n(.  from  the  premium,  which,  in  that 
case,  he  retains,  on  account  of  the  entries  he 
has  had  to  make  in  his  books.  See  MarahaWt 
Tftatiu  on  ihe  Law  of  Insurance. 

16.  Of  the  adiim  onthepoUcg. — The  action 
on  tfaepolicy  of  insurance  is  a  maritime  action, 
and  as  such  coald  formerly  be  brought  before 
the  Judge-Admiral  alone  in  the  first  in- 
stance ;  and  it  was  ouly  by  appeal  that  the 
Court  of  Session  had  jurisdiction.  Bnt  this 
is  now  one  of  the  class  of  actions  which  were, 
by  the  Judicature  Act,  6  Geo.  IV.,  c.  120,  § 
28,  appropriated  to  jury  trial. 

17.  Of  the  duties. — There  are  certain  stump 
dnties  payable  on  marine  insurances.  These 
are  regulated  by  55  Geo.  III.,  o.  184,  amended 
by  3  and  4  Will.  IV.,  c.  23.  See,  on  the 
subject  of  marine  insurance,  Tomlin^  Diet. 
h.  (.;  BeWs  Com.  i.  593,  et  seq.;  Ersk.  B.  iii. 
tit  3,  §  17;  BaiA.  vol.  i.  pp.  419,  426; 
JSeJPs  Prine.  §  457,  e*  »eq.;  lUust.  ib. ;  Swint, 
Abridg.  k.  t.;  Kamet'  StaL  Law  Ahridg.  h.  1.; 
Jurid.  Styles,  2d  edit.  vol.  ii.  pp.  563-9; 
Brown's  Synop.  h.  t.,  and  p.  1779;  Sham's 
Digest,  p.  243 ;  S.dD.  vol.  si.  p.  21 ;  Karnes' 
Bqaity,  213  ;  Brodie's  Supp.  to  Stair,  988  ; 
Watt,  Dovfs  Appeal  Cases,  i.  32  ;  Tenant,  324  ; 
WaUtm,  326  ;  Broim,  349 ;  Sibbald,  ii.  263  ; 
ffaH,  367  ;  Smith,  538  ;  Parser,  iil.  23 ;  Wtt- 
Ue,  67  ;  Reid,  iv.  97  ;  Dmtglai,  269 ;  Amot,  v. 
274 ;  Fasker,  Bligh,  i.  87.  See  also  MarihaU 
en  Insnranee.  Pari,  on  Insurance.  Miller  on 
Insurance.  PhiUips  on  Insurance.  Hildyard 
on  Marine  Iniuranees.  Doer  on  Marine  Irtsur~ 
aneet.    Amould  on  Insuranee. 

II.  ItrsuBARCE  oir  Lnris. 
The  insurance  upon  life  is  a  contract  by 
which  an  underwriter,  for  a  certain  sum,  pro- 
portioned to  the  risk  {jadged  of  from  the  age> 


INS 

state  of  healtli,  or  profession  of  the  peraon 
whose  life  is  to  he  insured),  engages  to  pay  a 
certain  sum.  should  the  person  die  within  the 
time  limited  in  the  policy.  To  prevent  the 
application  of  this  useful  expedient  to  the 
improper  purposes  to  which  it  was  sometimes 
applied,  it  was  enacted,  by  the  statute  14 
Geo.  IIL,  c.  48,  that  no  insurance  shall  be 
made  on  the  life  or  lives  of  any  person  or 
persons,  wherein  the  person,  for  whose  nee 
the  policy  is  made,  shall  have  no  pecuniary 
interest;  or  by  way  of  gaming  or  wagering; 
policies  made  contrary  thereto  being  declar«d 
void  and  null.  And  it  is  provided,  that  the 
names  of  those  interested  in  the  policy  shall 
be  inserted  therein,  and  no  greater  sam  can 
be  recovered  from  the  insurer  than  the  valne 
of  the  interest  of  the  insured  on  such  life  or 
lives.  Under  this  interest  a  creditor  may  in- 
sure his  debt,  where  the  debt  stands  npoo 
a  personal  obligation  only.  He  may  either 
himself  open  a  policy  on  bis  debtor's  life, 
or  he  may  have  assigned  to  him  a  policy 
opened  by  the  debtor  on  his  own  life.  It 
has  been  donbted  whether  an  heritable  ere- 
ditor  can  validly  insure  his  debtor's  life.  A 
father  has  no  insnrablo  interest  in  the  life  of 
his  son  ;  bnt  in  a  policy  opened  by  a  peraon 
on  his  own  life  his  family  has  a  sufficient  in- 
terest. The  interest  is  not  to  be  reckoned 
by  the  actual  value  of  the  life.  It  is  not 
diminished  to  the  creditor  by  collateral  secu- 
rities ;  for  while  the  debt  subaists  the  policy 
is  good,  leaving  the  collatoral  securities  to 
be  otherwise  available.  In  a  life  insurance, 
the  underwriter  usually  undertakes  to  answer 
for  all  those  accidents  or  diseases  to  which 
human  life  is  subject,  except  duelling,  suicide, 
the  hands  of  justice,  and  death  at  sea.  Bat 
death  by  duelling,  suicide,  and  the  hands  of 
justice,  are  not  understw)d  to  he  excepted 
where  the  insurance  is  effected  on  the  life  of 
another.  The  death  must  happen  within  the 
time  specified  in  the  policy,  in  order  to  render 
the  insurer  liable ;  and  although  the  in- 
sured receives  the  wound  of  which  he  dies 
before,  if  he  does  not  die  till  aRer  the  period, 
the  insurer  is  free.  Frand  may  be  the 
ground  for  voiding  this,  as  it  does  every  other 
contract  into  which  it  enters.  When  th« 
risk  has  once  begun,  thongh  it  should  be 
shortened  by  the  suicide  of  the  person,  the 
whole  premium  is  due  ;  there  is  no  appor- 
tionment of  the  premium,  and  no  return  of 
any  part  of  it.  See  BM's  Com.  i.  637 ;  Tom- 
lint^  Diet.  h.  t. :  BdPi  Prine.  §  518,  et  leg.; 
must.  518. 

Where  a  party  effected  an  asanranee  <« 
the  life  of  another,  it  was  at  one  time  luM 
that  his  right  to  recover  upon  the  polioym 
limited  by  the  interest  he  had  in  tiie  lUbef 
the  party  assured  at  the  time  when  tbe  •»■ 
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tion  for  recover;  wu  brought,  and  conse- 
quently, that  if  the  debt  of  a  creditor  who 
had  effected  an  aaauranoe  was  paid  at  that 
date  be  conld  not  recover.  Sneh  was  the  law 
laid  down  in  the  caae  of  QodiaU  v.  Boldero, 
25th  Nov.  18D7,  9  Ead.  71.  A  different 
law  was  laid  down  in  the  cate  of  Dalbi/  v.  Ths 
India  a»d  London  Life  Asiuranct  Company, 
2d  Dec  18M,  18  Juritt,  1024.  It  that  case 
it  was  held,  that  the  provisions  of  the  act  14 
Geo.  III.,  c  48,  were  satisfied  if  tho  party 
effecting  an  assurance  on  the  life  of  another 
had  an  interest  in  the  life  at  the  time  the 
assurance  was  effected.  Whether  the  case  of 
Oodtail  r.  Boldero  was  otherwise  rightly  de- 
cided or  not,  it  may  be  doubted  whether  the 
jadgment  did  not  go  too  far  in  restricting  the 
claim  of  the  plaintiff  to  the  interest  he  had 
in  Ur  Pitt's  life  at  the  date  of  the  action 
being  brought.  Possessing,  as  he  did,  an  in- 
terest in  Mr  Pitt's  life,  down  to  the  date  of 
his  death,  it  would  rather  seem  that  he  was 
entitled  to  recover  the  amount  of  his  interest 
as  at  the  date  of  the  death,  and  that  the  cir- 
cumstanee  of  a  third  party  having  paid  the 
debt  after  Mr  Pitt's  death  ought  not  to  have 
prevented  his  recovering  the  amount  assured. 
The  purpose  of  the  statute  seems  to  iiave 
been  to  prevent  a  party  holding  an  assurance 
on  the  life  of  another  when  be  had  no  in- 
terest depending  on  the  life.  If,  however, 
the  party  retain  his  interest,  down  to  the 
death  of  the  party  whose  life  is  assured,  the 
object  of  the  statute  seems  to  be  satisfied.  In 
the  recent  case,  however,  effect  was  given 
neither  to  this  middle  view,  nor  to  the  view 
adopted  by  the  Court  of  Queen's  Bench,  and 
it  was  held  that  the  third  section  of  the 
statute  was  to  be  taken  in  connection  with 
the  first  section,  and  that  a  party  effecting  an 
assurance  upon  the  life  of  another  was  en- 
titled to  recover  whatever  amount  of  interest 
be  had  in  the  life  at  the  dat«  of  effecting  the 
assurance,  altbongh  the  day  after  effecting  it 
hii  interest  might  have  entirely  ceated.  It 
may  be  doubted  whether  such  a  result  was 
intended  by  the  legislature  in  passing  the  act'. 
It  may  rather  be  thought  that  the  true  ob- 
ject of  the  statute  was  to  prevent  any  party 
not  merely  effecting,  bnt  also  holding  a  po- 
licy of  assurance  on  the  life  of  another,  when 
he  had  no  interest  in  the  life.  To  effect  an 
assurance  one  day  having  an  interest,  and  to 
bold  it  the  following  day  without  an  interest, 
has  rather  the  appearance  of  being  an  eva- 
sion of  the  statute.  If,  therefore,  the  con- 
struction recently  put  upon  the  statute  be 
the  right  one,  it  will  bo  for  the  legislature  to 
coaider  whether  tbe  statute  ought  not  to  be 
amanded,  so  as  to  prevent  any  one  holding  a 
ptrfiej  ot  annranoe  upon  the  life  of  another, 
whsa  Iw  baa  no  interest  in  the  life.    PnbUo 


policy  would  seem  to  point  to  such  a  limita- 
tion  in  tbe  law  of  life  assurance.  SeeSJioM's 
L.  C.  703,  et  uq. 
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This  is  a  contract  by  which  the  insurer 
undertakes,  in  consideration  of  the  premium, 
to  indemnify  tbe  insured  against  all  losses 
which  he  may  sustain  in  his  house,  furniture 
or  goods  by  means  of  fire,  within  the  time 
limited  in  the  policy.  The  contract  must  be 
by  policy  on  stamped  paper ;  but  the  agree- 
ment may  be  so  conclusively  fixed  before  de- 
livery  of  tbe  policy,  as  to  ground  an  action 
for  implementing  it  by  a  regular  policy.  The 
insurer  must  have  value ;  but  it  is  not  re- 
quired that  he  should  have  the  absolute  and 
unqualified  property  of  the  effects  insured  : 
he  may  insure  as  a  trustee,  an  heritable  cre- 
ditor, a  ftar,  or  a  factor  with  the  custody  of 
the  goods.  But  the  nature  of  tbe  property 
must  be  distinctly  specified  ;  and  all  tbe  in- 
surances, by  those  having  an  interest  in  the 
same  subject,  must  not  exceed  its  fair  value. 
Fire  policies  are  not  valued  policies:  they 
limit,  but  do  not  measure,  the  liability  for 
loss.  The  settlement  is  on  the  principle  of 
average  loss,  not  of  abandonment.  When  in- 
surance against  fire  is  made  at  different  of- 
fices, intimation  of  the  different  insurances 
should  be  made  to  each  office.  The  dangers 
against  which  the  insurer  undertakes  to  in- 
demnify the  insured  are  those  arising  from 
fire  ;  but  there  is  an  exception  of  those  aris- 
ing in  case  of  invasion,  foreign  enemy,  or  any 
military  or  usurped  power,  or  civil  commo- 
tion ;  and  to  this  effect  a  memorandum  or 
condition  is  entered  in  tbe  policy.  In  Eng- 
land fire  policies  are  not  assignable  at  law, 
but  they  are  in  equity.  They  are  assignable 
in  Scotland,  provided  tbe  interest  goes  with 
them.  Upon  the  death  of  the  insured,  the 
interest  is  continued  in  bis  heir ;  but  it  can 
be  assigned  only  with  the  consent  of  the  in- 
surer. Where  a  loss  happens,  evidence  of 
the  loss  must  be  produced  to  the  office ;  and 
allowance  is  made  not  only  for  what  has  been 
actually  consumed,  but  for  what  has  been 
damaged,  and  also  for  tbe  expense  incurred 
In  removing  the  furniture.  But  it  is  not 
held  a  loss  by  fire  if  there  be  no  ignition ;  as 
in  beat  by  effervescence,  or  injury  by  the 
over-heating  of  a  flue  not  followed  by  actual 
ignition.  Upon  each  insurance  an  annual 
duty  is  payable ;  see  19  Vict.,  c.  22,  and  acts 
therein  referred  to.  From  this  annual  duty, 
insurances  upon  ^p"!  cultural  prod  nee,  farming 
stock,  and  implements  of  husbandry  are,  by 
statute, excepted,  provided  such  insuranceaare 
effected  by  a  separate  and  distinct  policy, 
relating  solely  to  sncfa  agricultural  subjects ; 
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3  and  4  Wili.  IV.,  e.  23,  $  5.  It  ia  also  pro- 
vided by  the  same  statute,  that,  in  renderiog 
their  quarterly  accounts,  iaBurance  companies 
shall  deliver  to  the  commissi  oners  a  separate 
account  of  all  iasurances  of  agricultural  pro- 
duce, farminc  stock,  &c. ;  §  6.  See,  on  Qre 
insurance,  Befl'*  Com.  i.  539-543,  625,  et  seg. ; 
Beil't  Princ.  §  508,  et  seq. ;  lUnit.  ib. ;  San- 
ta's Landlord  and  Tenant ;  JHeacastie  Fire  In- 
tvranee  Company,  Dow't  AppaU  Gates,  iii.  255; 
Meniiet,  d  D.  694. 

Intendmoit;  the  understanding,  intention, 
and  true  meaning  of  law.  Also,  the  true 
meaning  of  parties  contracting,  as  distin- 
guished from  the  literal  interpretation  of  the 
words  employed.     Tomlin^  Diet.  h.  t. 

Interoommtmuigr,  Letters  of.  Letters  of 
intercommuning  were  letters  from  the  Scotch 
Privy  Counail  passing  (on  their  act)  in  the 
King*  name,  diarging  all  and  sundry  the 
lieges  not  to  reset,  supply,  or  intercommune 
with  the  persons  thereby  denounced;  not  to 
furnish  them  with  meat,  drink,  house,  har- 
bour, or  any  other  thing  useful  or  comfort- 
able ;  nor  to  have  intercourse  with  them  by 
word  or  writing,  or  otherwise,  under  pain  of 
being  repute  art  and  part  in  their  crimes, 
and  dealt  with  accordingly;  desiring  all 
sherifi^,  bailies,  &t.,  to  apprehend  and  com- 
mit such  rebels  to  prison,  see  ^immo's  ffift. 
of  Stirling  (per  M'Gregor,  Stirling),  2  edit 
Tol.  ii.  426,  in  note. 

Interdict;  is  an  order  of  the  Court  of 
Session,  or  of  an  inferior  court,  pronounced, 
on  cause  shown,  for  stopping  any  act  or  pro- 
ceedings complained  of  as  illegal  or  wrongful. 
The  interdict  is  obtained  in  the  Court  of  Ses- 
sion on  presenting  what  is  termed  a  note  of 
suspension  and  interdict  to  the  Lord  Ordinary 
on  the  Bills.  It  may  he  resorted  to  as  a 
remedy  against  all  encroachments  either  on 
property  or  possession ;  and  is  a  protection 
against  any  unlawful  proceeding  For  the 
form  of  the  note  see  Shand'g  Fraet,  p.  1059  ; 
and  1  and  2  Vict.,  c.  86,  §  6.  In  the  course 
of  the  proceedings,  the  propriety  of  granting 
an  interdict  will  be  discussed.  But  the  de- 
cision on  that  point  is  quite  distinct  from 
the  question  of  right ;  and  an  interdict  may 
be  granted  in  consequence  of  previous  posses- 
sion, though  there  be  no  ground  to  support 
an  ultimate  decision  in  favour  of  such  posses- 
sion. It  is  necessary,  however,  that  the 
party  applying  should  have  both  title  and 
interest  to  apply  for  an  interdict.  When  a 
note  of  suspeuHion  and  interdict  is  passed,  and 
a  declaratory  action  also  brouglit  into  court, 
the  action,  of  suspension  and  interdict,  and 
the  declaratory  action  may  be  conjoined,  and 
the  right  in  dispute  settled  in  the  course  of 
the  conjoined  action.  In  the  inferior  courts, 
the  procedure  is  analogoos,  only  that,  instead 
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of  A  note  of  suspension  and  interdict,  the  pro- 
cess commences  by  a  summary  petition  to  the 
inferior  judge.  Era.  B.  iv.  tit.  1,  §  47  ;  tit. 
3,  §  20  ;  Bank.  vol.  ii.  p,  619  ;  B^i  Con,  i. 
123  ;  Huntefs  Landlord  and  Tenant;  Skan^a 
Prac.  pp.  440,  448,  460,  975;  Maciaurin't 
Sherif-Conrt  Proeeu;  Jurid,  Sti/Ui,  vol.  ii. 
p.  78 ;  Thomon  on  Billt,  216,  See  Injwviwn. 
Interdiction ;  is  a  system  of  judicial,  or  of 
voluntary  restraint,  provided  for  those  who, 
from  weakness,  facility,  or  profusion,  are 
liable  to  imposition.  It  is  directed  at  the 
sight  of  the  judge,  on  proper  evidence  of  the 
facility  of  the  party,  or  voluntarily  impc«ed 
by  the  party  himself.  Hence  the  distinc- 
tion into  voluntary  and  judicial  interdiction. 
Yolimtarii  interdiction,  is  imposed  by  the  sole 
act  of  the  interdicted  person,  who,  being  con- 
scious of  his  facility,  lays  himself  under  this 
restraint.  This  interdiction  is  nsnally  exe- 
cuted in  the  form  of  a  bond,  whereby  the 
granter  obliges  himself  to  do  no  deed  which 
may  affect  his  estate,  without  the  consent  of 
certain  persons  therein  named,  technieallj 
called  interdictors.  But  although  this  is  a 
voluntary  restraint,  it  cannot  be  recalled  at 
the  pleasure  of  the  person  who  has  laid  him- 
self under  it.  It  may  be  removed,  however, 
I.  By  a  sentence  of  the  Court  of  Session, 
either  on  the  gronnd  that  it  was  originally 
unnecessary,  or  that  the  interdicted  person 
has,  since  the  date  of  the  bond,  become  ra' 
turn  pToitidttt.  2.  Without  judicial  interfer- 
ence, it  may  be  removed  by  the  joint  act  of 
the  interdictors  and  the  interdicted  person. 
3.  Where  a  quorum  of  interdictora is  named, 
the  restraint  ceases,  if  by  death,  or  other- 
wise, the  number  of  interdictors  is  reduced 
below  the  qnorum.  Judicial  interdiction,  a 
imposed  by  sentence  of  the  Court  of  Session ; 
generally  proceeding  on  an  action  at  the 
instance  of  a  near  kinsman  of  the  facile  per- 
son ;  but  sometimes  ex  nol»li  ofieio  of  the 
Court,  where,  during  the  dependence  of  a 
suit,  they  discover  that  any  of  the  litigants, 
by  reason  of  natural  infirmity,  is  subject  to 
imposition.  Judicial  interdiction  cannot  be 
recalled  but  by  the  authority  of  the  Court  of 
Session,  by  whom  it  was  imposed.  The  sen- 
tence of  the  Court,  recalling  the  interdiction, 
affords  security  ia  those  afterwards  contract- 
ing with  the  interdicted  peraon,  even  Al- 
though evidence  should  he  brought  that  he 
still  continues  profuse.  An  interdiction  need 
not  be  served  against  the  interdicted  person ; 
but  it  must  be  executed  or  published  by  k 
messenger-at-arms  at  the  market-cross  of  the 
jurisdiction  within  which  the  prodigal  reudai. 
by  publicly  reading  the  interdietiou  then. 
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mnst  be  registered  io  the  books  both  of  the 
jurisdiction  vithin  vbicb  the  iDterdicted  per- 
son resides,  and  in  that  withia  which  hie 
lands  lie,  nitbin  forty  days  after  the  poblica- 
tion;  1681,  c.  119;  1697,  c.  264;  or  the 
interdiction  may  be  recorded  in  the  general 
register  at  Bdinburgh ;  1600,  c.  13.  And 
before  such  registration,  the  interdiction  bas 
no  effect  against  third  parties,  although  they 
should  be  in  the  private  knowledge  of  it ;  but 
it  operates  against  tbe  interdictors  tbem* 
Belres,  as  Boon  as  it  is  delivered  to  them. 
All  deeds  done  by  the  interdicted  person, 
after  interdiction  thns  duly  completed,  witb- 
ont  the  consent  of  the  interdictors,  and  affect- 
ing his  heritable  estate,  are  reducible.  Re- 
gistration in  the  general  register  secures  all 
the  lands  belonging  to  the  interdicted  person, 
within  Scotland,  from  alienation  by  him  ;  but 
where  the  interdiction  is  recorded  in  the  par- 
ticular register,  it  protects  the  lands  within 
that  district  only.  Interdiction  imposes  ao 
restraint  on  the  interdicted  person's  man^e- 
ment  of  his  moveable  property,  of  which  he 
may  dinpose  not  only  by  testament,  but  by 
deeds  of  present  alienation.  Hence  creditors, 
in  personal  bonds  granted  after  interdiction, 
may  use  executiou  against  the  debtor's  person, 
and  against  his  moveable  estate;  such  bonds 
being  reducible  only  in  so  far  as  diligei 
against  the  heritable  estate  may  have  pro- 
ceeded upon  them.  Onerous  or  rational 
deeds,  granted  by  the  interdicted  person,  are 
effectual  without  the  consent  of  the  inter- 
dictors ;  but  he  cannot  alter  the  succession  of 
his  heritable  estate  by  any  settlement,  how- 
ever rational.  Deeds  granted  with  consent 
of  the  interdictors  are  not  reducible,  although 
lesion  or  prejudice  to  the  interdicted  person 
should  be  proved.  In  such  a  case  the  only 
remedy  is  an  action  against  the  interdictors 
for  indemnification  of  the  loss  occasioned  by 
their  nndoe  consent.  The  interdictors  have 
no  concern  in  the  management  of  the  inter- 
dicted person's  estate,  or  in  the  receipt  of  his 
money  ;  their  duty  is  confined  merely  to  in- 
terposing their  authority  to  reasonable  deeds ; 
and  hence  they  are  accountable  for  nothing 
font  fraud  or  fault  in  giving  their  consent. 
Where  a  deed  has  been  granted  by  tbe  inter- 
dieted  person,  which  is  liable  to  reduction  on 
tbe  head  of  interdiction,  an  action  of  reduc- 
tion, ex  capile  inierdiclionh,  may  be  brought 
not  only  by  the  heirs  of  the  interdicted  per- 
son, and  by  the  inl«rdict«rs,  but  by  the  in- 
terdicted person  himself.  Ertk.  B.  i.  tit.  7, 
§  53,  et  s^. ;  Stair,  B.  i.  tit.  6,  §  28  ;  B.  iv. 
tit.  20,  §  30;  Bant.  vol.  i.  p.  191;  B^i 
Com.  i.  139 ;  Bdl'i  Prine.  §  2123,  «(  stq. ; 
fiMMf'  Stal.  Lam  abridg.,  occe  Registration ; 
iftmter'*  Landlord  and  Tenant ;  Brovm  on  Sale, 
p.  173 ;  Tluxmion  <m  BUU,  p.  242 ;  Hukk.  Jus- 
2« 


INT 


465 


(ice  if  Ptaxt,  2d  edit.  vol.  ii.  p.  2Q7  ;  3v,riA. 
Stylet,  2d  edit.  vol.  ii.  pp.  94,  414  ;  iii.  179, 
199,  228,  544-6,  991 ;  Earns'  Equity,  399. 
See  facility.     Idiot. 

Interest  Exclndin^  a  Witneas.  Interest 
in  tbe  issue  of  a  cause  or  trial  was  formerly 
a  ground  of  exclusion  against  a  witness,  but 
now  it  is  enacted  by  15  and  16  Vict.,  c.  27, 
§  1,  inter  alia.  That  "  no  person  adduced  as  a 
witness  in  Scotland  before  any  court  or  be- 
fore any  person  having  by  law  or  by  consent 
of  parties  authority  to  take  evidence  shall  be 
excluded  from  giving  evidence  by  reason  of 
interest."  This  Act  does  not  apply  to  in- 
strumentary  witnesses;  who, however,  are  not 
disqualified  foyanyinterestwhich  isnotmate- 
il  and  direct;  Memiet' Lee.  p.  110. ;  Didaon 
Evidence,  370, 889.  No  objection  made  by 
witness  agaiust  bis  own  deponing  is  sus- 
tained, unless  where  tbe  fact  put  to  him  may 
infer  guilt  or  infamy ;  and  accordingly,  in 
exhibitions  and  other  cosos,  witnesses  may 
be  examined  upon  facts  which  may  infer 
against  themselves  fraud  and  damage.  As  to 
the  former  state  of  the  law  on  this  Euijject, 
see  Stair,  B.  iv.  tit.  43,  §  8 ;  More't  Notes, 
ccccxiii.;  Ergk.  B.  iv.  tit.  2,  §'25;  Bell's  Com 
ii.  482-5 ;  BelVs  Prim.  §  2244.  and  authori- 
ties Aere  cited ;  MaefarUtn^s  Jury  Prac.  142  ; 
ffiiteh.  Justice  of  Peace,  i.  266  ;  Tait  on  Em' 
dence,  349  ;  Ross's  Ltxt.  i.  148  ;  Thomson  on 
Bills,  616,  where  several  English  cases  are 
analysed.     See  Evidence. 

Interest  (ab  a  QtrALiFioATiof  ob  Dib- 
quALirioATioK.)  In  order  to  eotitle  a  party 
to  institute  an  action  in  a  court  of  law,  he 
must  have  a  title,  and  also  a  proper  interest 
in  the  issue,  for  if  he  can  derive  no  benefit 
from  the  result,  the  action  will  not  be  bus- 
tained  ;  the  presumption  being,  "  that  it  is 
calculated  to  distress  the  defendant,  and  done 
cemulationem  vidni;"  Kamet'  Equity,  37. 
Such  cases  are  necessarily  of  rare  occurrence ; 
but  it  is  a  question  frequently  tried,  whether 
~  person  has  sufficient  interest  to  eist  himself 
as  a  pursuer  or  defender,  in  a  cause  to  which 
he  has  not  been  specially  summoned.  Where 
an  action  is  raised  against  a  party,  who,  if 
unsuccessful  in  his  defence,  will  have  a  claim 
of  relief  against  another,  the  party  liable  in 
relief  may  appear  and  defend  the  action. 
One  may  appear  and  defend  his  author's 
title,  where  an  action  has  been  raised  for  set- 
ting it  aside.  A  landlord  having  interest 
may  sist  himself  as  defender  in  an  action 
raised  against  his  tenant.  In  actions  of  com- 
petition, such  OS  multiple  poindings,  rankings 
and  sate,  &&,  a  party,  though  not  cited,  may 
appear  and  compete,  and  crave  a  preference. 
But  it  has  been  held,  that  the  omission  to 
cite  the  real  creditors  in  possession,  in  a  pro- 
cess of  ranking  and  tale,  cannot  be  supplied 
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bj  their  appearing  and  siBting  themselves.  In 
some  cases,  the  interest  bas  not  been  held 
snfBcientto  make  it  competent  for  a  party  to 
sist  himself.  Thus,  one  cannot  appear  and 
defend  an  action  raised  against  another  for 
payment  of  a  sum  contained  in  a  docnment  of 
debt,  on  the  ground  that  he  has  the  prefer- 
able right  to  the  debt.  Nor  can  the  debtor, 
in  an  action  of  maills  and  duties,  object  to 
decree  passing  against  his  tenants  vho  have 
not  entered  appearance.  Where  a  creditor 
has  a  peculiar  interest,  adrerse  to  the  general 
interest  of  the  creditors,  he  will  uot  be  allowed 
to  vote,  where  the  object  or  effect  of  that  vote 
is  to  stifie  inquiry,  or  determine  any  quee* 
tionable  matter  agunst  the  interest  of  the 
creditors  generally.  A  creditor,  howflver, 
having  an  adverse  interest,  although  himself 
ineligible  as  trustee,  wilt  not  be  deprived  of 
his  right  of  voting  in  the  election  of  a  trustee, 
without  evidence  of  collusion  to  the  injury  of 
other  creditors.  Marine  policies  of  insurance 
are  invalid,  unless  they  contain  the  name  of 
a  person  or  persons  interested  in  the  event. 
And  by  14  Geo.  III.,  c.  48,  no  policy  of  in- 
■uranee  against  Sre  is  valid  where  the  person 
for  whose  use  it  is  made  has  no  interest  in 
the  event ;  nor  can  any  greater  sum  be  re- 
corered  than  the  amount  of  the  interest  of 
the  insured.  In  life  assurance  there  is,  by 
statute,  the  same  necessity  for  the  person  in- 
suring having  a  pecuniary  interest  in  the 
life  which  he  insures.  Belfs  Com.  i.  604, 
625-9 ;  ii.  350,  367-9  ;  Prine.  5S  456,  461, 
506,  520  ;  lUuit.  §§  461,  620  ;  sUnd't  Prae. 
139,  489  ;  Maciaurin't  Shetif  Prae.  90,  393. 
Interest  in  the  cause  is  a  ground  of  declina- 
ture  of  a  judge.  Ertk.  B.  i.  tit.  2,  §  25 
Battk.  ii.  480  ;  Shand"*  Prae.  62.     See  DecO- 

Interest  of  Koae; ;  may  be  defined  to  be 
the  creditor's  share  of  the  profit  which  the 
borrower  or  debtor  is  presumed  to  make  from 
the  use  of  the  money.  The  prohibition  in 
the  law  of  Moses  to  tale  interest  had  operated 
so  powerfully  with  the  clergy,  that  by  the 
canon  law  it  was  prohibited,  and  the  taking 
of  interest  was  regarded  as  criminal.  This 
led  to  various  devices,  such  as  the  introduc- 
tion of  wadsets  and  of  annnalrent  rights  (see 
Boitd);  until  at  last,  on  the  wider  diffusion 
of  commercial  notions,  the  taking  a  certain 
rate  of  interest  was  made  lawful.  After  the 
Reformation  there  was  no  restraint  on  1 
amonnt  of  interest,  when  by  the  act  1587, 
52,  the  rate  of  interest  was  regulated,  and 
was  then  fixed  at  10  p«r  cent.  From  that 
time  it  gradually  fell,  till  by  12  Auue,  stat. 
2,  0.  16,  it  was  reduced  to  5  per  cent.  By  the 
Acts  4  Will.  IV..  c.  98,  7  Will.  IV.,  and  1 
Vict.,  c.  80.  and  13  and  14  Vict.,  c.  56,  hiUs 
of  exchange  and  piomisaory-notes  were  ex- 
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empted  from  the  operation  of  the  usury 
laws;  and  by  the  act  17  and  18  Vict.,  c  90, 
1854,  all  existing  laws  against  nsury  were 
repealed ;  subject  to  the  following  provisos, — 
lit  (§  2),  That  transactions  previous  to  the 
passing  of  the  act  should  uot  be  affected ;  2d, 
(§  3),  That  the  expressions  legal  or  curreiU 
rate  of  interest  should  continue  after  the  pass- 
ing of  the  act  to  mean  the  same  rate  of  inte- 
rest as  before ;  and  3d  (§  4),  That  the  act 
should  not  affect  the  laws  as  t«  pawnbrokers. 
The  statutes  as  to  usury  are  contained  in  a 
schedule  annexed  to  this  act. 

Interest  is  due  ex  lege  or  ex  paeto.  It  is 
due  ex  lege,  or  by  the  act  of  the  law  itself: 
1.  By  statute,  as  in  the  case  of  bills  of  ex> 
change,  inland  bills  and  promissory-notes, 
which  by  1681,  c  20,  lt>96,  c  36, 12  Geo. 
III.,  c.  72,  bear  interest  from  their  date,  in 
case  of  non-acceptance,  or  from  the  day  thej 
fall  due,  in  case  of  uon-acceptauce  or  noo- 
payment.  Interest  is  due  on  the  whole  snm 
contained  in  a  homing,  interest  as  well  as 
principal,  accumulated  into  a  principal  sum 
from  the  day  of  denunciation,  if  made  at  the 
head  burgh  of  the  debtor's  residence ;  1621,  c 
20;  andbyland2Vict.,c.  I14,5§5  and  10. 
the  registration  of  an  eiecntion  of  charge 
has  the  same  effect  as  denunciation  on  letters 
of  horning.  Sums  paid  by  cautioners  on  dis- 
tress hear  interest  bv  the  Act  of  Sederunt, 
Dec.  21  1590.  Bjr  Act  of  Sederunt.  Jnly  31 
1690,  where  there  is  a  sequestration  of  rents, 
and  a  factor  appointed,  the  factor  is  liable  to 
interest  on  the  rents  recovered,  or  which  he 
might  by  diligence  have  recovered,  withu  a 
year  after  they  are  due.  Interest  is  due  ex 
lege,  on  the  price  in  a  sale  of  lauds,  from  the 
time  at  which  the  purchaser  get£  right  to  the 
rents,  and  that  from  whatever  cause  the 
delay  to  pay  the  price  may  have  originated. 
Where  one  receives  money  belonging  to 
another,  which  formerly  bore  interest,  be  it 
liable  for  interest  on  the  sum  received ;  or, 
when  money  is  paid  at  the  desire  of  one,  he 
must  be  liable  for  the  interest  of  the  money 
advanced  at  his  desire.  Merchants,  in  the 
same  way,  are  entitled  to  interest  on  the 
price  of  goods  sold  by  them,  where  the  pay- 
ment is  beyond  the  usual  credit  of  the  trade. 
Interest  is  not  due  on  feu-duties  ex  lege;  it 
requires  express  stipulation  ;  Napier,  31>t 
May  1831,9  S.  and  D.  655;  Marqmt  ^ 
Ttaeeddaie,  1842,  4  D.  862.  See  Denunciaticm. 
Drawer  of  a  BilC  DouMe  Btmdt,  Interest  ia 
due  by  paction,  express  or  implied.  It  it 
due  by  express  paction  wherever  the  gronnd 
of  debt  bears  a  clause  of  interest ;  bat  in  the 
expression  of  this  clause  there  must  be  no 
provision  for  accumulating  the  arrears  of  in- 
terest into  a  principal  sum  bearing  interest 
Yet  it  is  allowable  to  take  a  bond  payable  at 
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ft  term  for  Ihe  principal  siiiii,  and  intereat 
from  the  date  of  the  adrttnce  to  that  term, 
by  which  meana  the  whole  hecomes  a  principaii 
sum  bearing  interest  from  that  time.  Interest 
is  dne  from  tacit  or  presumed  paction,  as, 
where  a  person  becomes  bound  for  interest  on 
a  sum  for  the  time  past,  which  implies  an 
obligation  for  the  time  to  come.  Interest  can 
in  no  ease  begin  to  rnn  until  the  debt  exists 
and  therefore,  whererer  it  is  made  to  run 
for  a  period  prior  to  the  existence  of  the 
debt,  the  contract  becomes  usurious.  Soe  BeU's 
Com.  16th  edit.  p.  348 ;  Ertk.  B.  iii.  tit.  3, 
§  75,  et  Mq. ;  Stair  B.  i.  tit.  17,  §  16  ;  Mor^t 
Jfoles,  p.  Ixxriit.,  et  seq. ;  Bank.  vol.  i.  p.  436, 
el  teq. ;  BelPi  Com.  i.  645,  el  seq. ;  Bell's  Princ, 
§32,  1479-84-95,  1503,  1880  ;  lUwt.  §  32  ; 
Swial.  Abridg.  voce  Usviy ;  Kamet'  Stat.  Lam 
abridy.  VBcibus  Umry,  Annnalrent;  Brown  on 
Sale,  pp.  347,  350  ;  Thomson  on  Bills,  pp.  14, 
39,  133,687,  740;  Tait'iJmt.  of  Peace,  h.  t.; 
Blair't  JmI.  of  Peace,  h.  t.;  Jurid.  Sti/ka,  2d 
edit.  vol.  i.  p.  260-1 ;  ii.  pp.  23,  73,  332, 
■422-6  ;  Brown's  SyMp.  pp.  5,  86,  343,  2196  ; 
skate's  Digest,  h.  I.;  Shand's  Prae.;  Ross'sLect. 
i.  p.  4,  el  seq.,  3,  5  ;  ii.  379  ;  Karnes"  Equity, 
488;  Grahatm,  Bligh's  App.  Cases,  ii.  126; 
Bamillm,  ib.  170  ;  Union  Canal  Co.,  1  Bdi's 
App.  316 ;  fftirlet  and  Campsie  Alum  Co.,  13 
D.  370;  Blair,  5  D.  1315;  DalmaAen/  and  Wood, 
1859,  21  D.  210.  See  Compou^id  Interest. 
Fanus  Naulictuit. 

laterim  Decree ;  is  a  decree  disposing  of 
part  of  a  cause,  but  leaving  the  remainder 
unexhausted.  The  most  ordinary  examples 
of  such  decrees  occur  in  cases  of  accounting, 
or  in  actions  concluding  for  a  certain  sum, 
where  the  defender  admits  bo  much  to  be 
due,  but  disputes  the  balance.  In  these,  and 
simitar  cases,  it  is  competent  to  the  pursuer 
to  apply  for  an  interim  decree  to  the  amount 
of  the  admitted  or  indisputable  balance.  Ac- 
cording to  the  strict  rule  of  the  Judicature 
Act,  6  Geo.  IV.,  c  120,  it  would  seem  not 
to  be  competent  to  pronounce  such  an  interim 
decree  until  the  record  is  closed ;  but  in  one 
case,  where  a  party  in  his  defences  made  such 
an  admission,  interim  decree  was  pronounced 
for  the  admitted  balance  before  the  record 
was  closed,  and  quoad  altra,  a  record  was,  in 
that  case,  directed  to  be  made  up;  Crawford, 
22d  Nov.  1838, 12  S.  A  D.  113.  Formerly 
no  interim  decree  could  be  extracted  until 
the  final  issue  of  the  cause,  unless  the  judge 
granted  warrant  for  extractiug  it  as  an  in- 
terim decree.  Hence,  where  sucb  a  decree 
was  pronounced,  or  where,  iu  the  course  of 
a  process,  the  expeoses  of  any  part  of  the  dia- 
cussioD  were  incidentally  found  due  and  de* 
cerned  for,  a  warrant  to  extract  the  decree  as 
an  interim  one  had  to  he  applied  for,  where 
there  was  any  risk  of  the  payment  not  being 


INT 


467 


made  without  an  extract.  This  is  now  altered 
by  13  and  14  Tict.,  c.  36,  §  28 ;  and  interim 
decrees  are  now  extractable  without  a  special 
allowance,  unless  it  is  otherwise  directed. 
Similar  rules  apply  in  the  inferior  courts. 
See  Maetaurin's  Form  of  Process,  426.  In 
Sheriff-court  causes  above  L.25  value,  inter- 
locutors giving  interim  decree  for  payment  of 
money  are,  under  16  and  17  Vict.,  c.  80,  §  24, 
reviewable  by  the  Court  of  Session.  See  also 
Record,     Decree. 

Interim  Exeontioii,  pending  an  Appeal. 
The  presentment  and  intimation  of  apetitioo 
of  appeal  to  the  House  of  Lords,  and  war- 
rant of  service,  suspends  execution  of  a  decree 
of  the  Court  of  Session.  But,  by  the  act  48 
Geo.  III.,  c.  151,  §  17,  it  is  declared,  "  that 
when  any  appeal  is  lodged  in  the  House  of 
Lords,  a  copy  of  the  petition  of  appeal  shall 
be  laid  by  the  respondent  or  respondents  be- 
fore the  Judges  of  the  Division  to  which  the 
cause  belongs,  and  the  said  Division,  or  any 
four  of  the  Judges  thereof,  shall  have  power 
to  regulate  all  matters  relative  to  interim 
possession  or  execution,  and  payment  of  costs 
and  expenses  already  incurred,  according  to 
their  sound  discretion,  having  n  just  regard 
to  the  interests  of  the  parties,  as  they  may  be 
affected  by  the  affirmance  or  reversal  of  the 
judgment  or  decree  appealed  from."  Under 
this  statutory  provision,  the  practice  is,  for 
the  respondent  in  the  appeal  who  wishes  to 
have  interim  execution  pending  the  appeal, 
to  present  a  summary  petition  to  the  Division 
of  the  Court  to  which  the  cause  belongs,  to 
which  petition  a  copy  of  the  petition  of  ap- 
peal is  appended;  and  the  prayer  of  the  pe- 
tition for  interim  execution  is,  that  the  Court 
may  allow  the  decree  of  the  Court  of  Sessiou 
appealed  against  to  go  out  and  be  extracted 
in  name  of  the  petitioners,  and  execution 
to  proceed  thereon,  notwithetanding  the  ap- 
peal, with  the  expense  of  extract,  upon 
caution  to  repeat  what  may  be  paid  under 
the  decree,  in  the  event  of  the  decree  being 
reversed  in  the  House  of  Lords.  This  peti- 
tion is  intimated  by  delivering  copies  to  the 
agent  of  the  appellant  in  the  Court  of  Ses- 
sion, and  in  the  ordinary  case  the  prayer 
of  it  is  granted.  Cases  illustrative  of  thia 
article  will  be  found  in  Shaie'e  Digest.  See, 
inter  od'a.  Sir  J.  Ingtis  Cochrane,  1849,  12 
D.  302;  Young,  1852,  14  D.  746,  811; 
Granger,  1857,  19  D.  1010;  Russell,  1858, 
20  D.  772;  Tulloch,  ib.  1319.  See  also 
Baton's  App.  Prac.  p.  48,  and  the  article 
Appeal. 

Interim  Factor,  tjnder  the  former 
bankruptcy  statutes,  54  Geo.  III.,  c.  137,  §§ 
16,  17  ;  2  and  3  Vict.,  c.  41.  5  45  ;  and  16 
and  17  Vict.,  c.  53,  §  1,  the  first  stop  in  a 
sequestration   was  the  appointment  of  an 
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interim  factor  for  tlie  preaerr&tioD  of  the 
bankrupt's  estato  nntii  tlie  election  of  a 
trustee,  which  was  a  matter  frequentlj  at- 
tended with  delay.  See  Bell's  Com.  iii.  360. 
By  the  recent  bankruptcy  act,  19  and  20 
Vict.,  c.  79,  provision  is  made  for  the  im- 
mediate election  of  a  trustee,  and  the  ap* 
pointment  of  an  interim  factor  is  do  part  of 
the  ordinary  procedure  in  a  gequestration. 
The  interim  preservation  of  the  bankrupt's 
estate,  pendiug  a  petition  for  sequestration, 
and  until  the  election  of  a  trustee,  where 
this  needs  to  be  attended  to,  is  provided  for 
by  §§  16  and  17,  the  former  of  which  enacts 
that "  it  shall  be  competent  for  the  Court  to 
which  a  petition  for  sequestration  is  pre- 
sented, whether  sequestration  can  forthwith 
be  awarded  or  not,  on  special  application  by 
a  creditor,  either  (1)  in  such  petition,  or  (2) 
by  a  separate  petition,  with  or  without 
citation  to  other  parties  interested,  as  the 
said  Court  may  deem  necessary,  or  (3)  with- 
out such  special  application,  if  the  Court 
think  proper,  to  take  immediate  measures 
far  the  preservation  of  the  estate,  either  (1) 
by  the  appointment  of  a  judicial  factor,  who 
shall  fiud  such  caution  as  may  be  deemed 
necessary,  with  the  powers  necessary  for  such 
preservation,  including  the  power  to  recover 
debts,  or  (2)  by  such  other  proceedings  as 
may  be  requisite  ;  and  such  interim  appoint- 
ments or  proceedings  shall  be  carried  into 
immediate  effect ;  but  if  the  same  hare  been 
made  or  ordered  by  the  sheriff,  they  may  be 
recalled  by  tbe  Court  of  Session  on  appeal 
taken  in  manner  hereinafter  directed."  Sec- 
tion 17  gives  power  to  the  sheriff,  upon  cause 
shown  by  a  creditor,  or  without  any  appli- 
cation, if  he  shall  think  fit,  at  any  time  after 
the  sequestration  and  before  the  election  of 
a  trustee,  "  to  cause  to  be  sealed  up  and  pat 
under  safe  custody  the  hooks  and  papers  of 
the  bankrupt,  and  (2)  to  lock  up  his  shop, 
warehouse,  or  other  repositoiies,  and  (3)  to 
keep  the  keys  thereof  till  a  trustee  is  elected 
and  coniirmeii. 

Interim  Hana^ra.  Prior  to  the  passing 
of  the  Burgh  Iteform  Act.  it  was  customary 
for  the  Court  of  Session,  where  a  royal 
burgh  had  been  disfranchised,  or  had  no 
tegular  magistrates,  to  appoint  persons  by 
special  commission  to  act  as  offlcera  of  the 
law  in  completing  of  feudal  rights,  where 
property  might  be  in  danger  by  tbe  death  or 
supervening  incapacity  of  tbe  proper  func- 
tionaries. Thus,  when  the  city  of  Edinburgh 
was,  after  Michaelmas  1745,  without  a  ma- 
gistracy, and  Bi>  had  no  bailies  to  receive 
resignation  or  give  sasine  in  burgage  tene- 
ments, the  Court  appointed  certain  persons 
bailies  for  that  special  purpose,  till  a  new 
magistracy   should    be    established  in  due 
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conrae  of  law.  Since  then  there  have  been 
frequent  instances  of  this  power  having  been 
exercised  in  the  appointing  of  persons  not 
only  to  give  sasine,  but  to  manage  all  the 
ordinary  affairs  of  the  burgh  during  its  dis- 
franchisement. Such  emergencies,  however, 
are  now  provided  for  by  the  statute  16  Vict, 
cap.  26,  entitnled  "  An  Act  to  provide  for 
the  supplying  of  vacancies  in  town  councili 
of  burghs  in  Scotland,  cousequeot  on  null  or 
irregular  elections."  On  the  death  of  any 
sheriff-depute,  the  Court  of  Session  baa 
power,  ex  w^Ui  ogkio,  to  appoint  an  interim 
deputy,  who  acts  under  their  authority,  not 
only  as  an  officer  of  the  law,  but  as  a  judge. 
jErsit-B.  i.  tit.  3,  §  23  ;  Shand'g  Prae.  p.  42. 


of  interlocutors  pronounced  by  sheriffs,  it  ia 
competent  to  the  inferior  judge  to  regulate, 
in  the  meantime,  on  the  application  of  either 
party,  all  matters  regarding  interim  poaseft* 
sion,  having  due  regard  to  tbe  manner  in 
which  tbe  mutual  interests  of  the  parties 
may  be  affected  in  the  final  decision  of  the 
cause.  This  interim  order  is  not  subject  to 
review,  except  by  the  Lord  Ordinary  or  the 
Court,  in  the  course  of  discussing  the  process 
of  advocation.  But  full  powers  are  reserved 
to  the  Court  of  Session  or  Lord  Ordinary, 
during  the  discussion  uf  the  cause,  to  give 
such  orders  and  directions  in  respect  to 
interim  possession  as  justice  may  reqaire. 
6  Geo.  IT.,  c.  120,  §42  ;  1  and  2  Vict.,  c  86, 
5  4  ;  A.S.10  My  1839,  §  130.  See  Advo- 
cation.     Interitn  Execution. 

Interim  Warrant.  Where,  in  a  process 
of  ranking  and  sale,  there  is  a  class  of 
creditors  preferable  on  a  particular  subject 
which  has  been  sold,  it  is  the  practice,  with- 
out waiting  for  the  sale  of  the  remainder  of 
the  property,  to  prepare  an  interim  scheme 
of  division,  that  the  price  may  be  divided 
without  delay.  The  expense  of  such  interim 
warrants  falls  on  the  particular  creditor 
thereby  benefited.  The  principal  and  in- 
terest of  these  preferable  creditors'  debts  ia 
accumulated  at  the  term  of  the  payment  of 
the  price ;  and,  unless  when  the  warrant  it 
obtained  expressly  in  payment  of  interest, 
the  partial  payments  are,  contrary  to  the 
ordinary  rule  in  indefinite  payments,  de- 
duct«d  from  the  accumulate  sum.  It  was 
formerly  common  for  preferable  creditors  to 
obtain  interim  warrants  on  the  judicial 
factor,  or  purchaser,  or  bank  in  which  the 
money  was  consigned,  for  sums  to  account  of 
their  claims,  fint  the  confusion  thereby 
occasioned  led  to  the  A.  S.  11th  July  1794, 
by  which,  §  13,  it  was  declared  that  no 
creditor  should  in  time  coming  draw  by 
interim  warrants  any  sum  ont  of  the  ewnmaa 
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faod  witboat  anfflcient  o&UBe  sbown  to  the 
GoDrt,  and  in  do  case  should  draw  Full  pay* 
m«Dt ;  and  that  no  interim  warrant  sbould 
be  granted  before  decree  of  certification  is 

SroDonnced,  except  for  interest  or  annuities, 
lo  Bach  application  can  be  received  after 
the  25th  February  for  the  winter  senion,  or 
the  5th  of  July  for  the  summer  session,  or 
during  the  five  sederunt  days  preceding  the 
rising  of  the  Court  for  the  Christmas  recess ; 
A.  S.  n&  July  1844,  and  A.  S.  2Ut  Dec. 
1765.  When  it  is  doubtful  whether  or  not 
an  interim  warrant  should  be  granted,  a 
remit  is  made  to  an  Ordinary  to  investigate. 
The  common  agent,  or,  before  his  appoint- 
luent,  the  agents  for  the  raisers  of  the  pro- 
cess, may  get  interim  warrautd  on  the  factor 
for  payments  to  account  of  the  eipenses  of 
the  proceedings.  Setl'g  Com.  ii.  280 ;  Shand' 
Prac  919.     See  Raitiing  and  Sale. 

Intarlinestioiu.  The  subscription  at  the 
bottom  of  the  page  of  a  formal  writ  does 
not  apply  to  the  interlineations  in  that  page. 
Such  interlineations,  when  of  no  importance, 
are  held  pro  noa  tcriptii,  and  as  if  they  were 
blank.  SJotV,  B.  iv.  tit.  42,  §  19 ;  More't 
Jfotei,  ccevlii. ;  Roii^i  Ltct.  i.  143 ;  Meatiei' 
Ltd.  123 :  Dicktm  on  Evid.  389.  See  ETa~ 
aitret.     TaUng  GImue.    Hitgibility, 

Interb>oat(u:s;  correctly  speaking,  are 
judgments  or  judicial  orders  prononnced  in 
the  course  of  a  suit,  but  which  do  not  finally 
determine  the  cause.  The  term,  however, 
in  Scotch  practice.  Is  applied  indiscriminately 
to  the  judgments  or  orders  of  the  Court,  or  of 
the  Lords  Ordinary,  whether  they  exhaust 
the  question  at  issue  or  not.  All  interlo- 
cutors pronounced  by  Lords  Ordinary  must 
be  signed  by  the  Judge  pronouucer ;  and 
interlocutors  of  either  Division  of  the  Court 
mnst  be  signed  by  the  presiding  Judge  in 
presence  of  a  quorum  of  the  Court  j  I.P.D., 
for  In  Pretentia  Dominorum,  being  added  to 
the  presiding  Judge's  signature,  1693.  c.  18. 
Every  paper  given  in  to  process  in  the  Inner 
or  Outer  House,  in  terms  of  an  interlocutor, 
ordering  or  allowing  the  same  to  be  given  in, 
ftud  also  every  reclaiming  note,  and  every 
□ote  craving  to  repone  the  petitioner,  which, 
by  Act  of  Sederunt,  is  required  to  be  pre- 
aeoted  within  the  reclaiming  days,  must  have 
prefiied  thereto  a  full  copy  (inctudiDg  the 
date)  of  the  interlocator  ordering  or  allowing 
such  paper,  or  of  the  interlocutor  complained 
of,  as  the  case  may  be,  The  interlocutor 
need  not  be  repeated  in  the  body  of  the 
paper.  There  must  also  be  prefixed,  in  like 
manner,  a  copy  of  any  interlocator  proro- 
^ting  the  time  originally  allowed;  A.  S. 
July  11, 1858,  j  110.  Every  interlocutor  of 
the  Lord  Ordinary  is  final  in  the  Outer- 
Hoaae,  subject,  however,  to  the  review  of  the 


Inner-House ;  6  Oeo.  IF.,  o.  120,  §  17 ;  13 
and  14  Vict.,  c  36,  §§  11,  12.  The  Lord 
Ordinary  may,  with  consent  of  both  parties, 
correct  or  alter  any  interlocutor  at  any  tima 
before  extract,  provided  that  consent  be 
given  by  the  counsel  for  the  parties  in  a 
minute  signed  by  them  ;  A.  S,  July  11. 
1828,  S  63,  It  is  also  competent  to  get  a 
clerical  error  corrected.  Brtk.  B.  iv,  tit.  2, 
§  40,  NoU  by  Mr  Ivory  ;  Bank.  voL  ii.  p.  675 ; 
ShanSt  Prac.  347,  968  ;  MaclauHn't  Sherif- 
Court  Prac.;  Dicktm  on  Evid.  342,  625; 
Shaw's  Digest,  voce  Procett;  Stewart,  Doio't 
App.  Cattt,  ii,  35. 

By  16  and  17  Vict.,  c  80,  j  47,  Sherifi 
are  empowered  to  prouoQUce  and  sign  inter- 
locutors when  furth  of  their  sheriffdoms; 
and  by  §  20,  any  sherifT-suhstitute  or  sheriff 
may  correct  "  any  merely  clerical  error"  in 
their  judgments,  "  at  any  time  before  the 
proceedings  have  been  transmitted  to  the 
judge  or  Court  of  Review,  not  being  later 
than  seven  days  fVom  the  date  of  such 
judgment."  By  §  13  the  grounds  of  judg- 
ment must  be  set  forth  in  the  interlocntor  or 
in  a  note.  Interlocutors  pronounced  fn  the 
Court  of  Session  in  causes  commencing  in 
the  inferior  Courts  where  proof  is  allowed, 
must  specify  and  separate  findings  in  fact  and 
findings  in  law ;  6  Geo.  IV.,  c.  120,  §  40 ; 
Shand't  Prae.  p.  465.  This  rule  is  applied 
also  to  all  interlocutors  pronounced  by  the 
inferior  courts,  where  matter  of  fact  is  dis- 
puted and  proof  is  allowed  ;  A.  S.  15(A  Feb. 
1851.  An  interlocutor  not  signed  is  null; 
Smith,  1846,  9  D.  190.  By  11  and  12  Vict., 
c.  79,  §  10,  provision  is  made  for  a  neir  and 
shorter  form  of  interlocutor  of  relevancy  in 
criminal  cases  in  the  Court  of  Justiciary. 
See  Clorical  Error, 

Interlocutory  Decree.  In  England,  in  a 
suit  in  equity,  if  any  matter  of  fact  be 
strongly  controverted,  the  fact  is  usually 
directed  to  be  tried  at  the  bar  of  the  Court 
of  Queen's  Bench,  or  at  the  assizes,  upon  a 
teigned  issue.  If  a  qnestion  of  mere  law 
arises  in  the  course  of  a  cause,  it  is  the 
practice  of  the  Court  of  Chancery  to  refer 
it  to  the  opinion  of  the  Judges  of  the  Court 
of  Queen's  Bench,  upon  a  case  stated  for  that 
purpose.  In  such  cases  interlocutory  decrees 
or  orders  are  made.  Interlocutory  yudynents 
are  such  as  are  given  in  the  middle  of  a 
cause,  upon  some  plea  proceeding  on  default, 
vhicb  is  not  intermediate,  and  does  not 
finally  determine  or  complete  the  suit.  But 
the  interlocutory  judgments  most  usually 
spoken  of  are  those  incomplete  judgments  by 
which  the  right  of  the  plaintiff  is  established, 
but  the  quantum  of  damages  sustained  by  him 
is  not  ascertained,  which  is  the  province  of  a 
jury.    Ittterloeulory  orders  are  such  as  do  not 
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decide  the  cause,  but  settle  some  interrening 
matterrelatiog  to  the  cause.  Tomlia't  Dicl.h.t. 

Literlocntory  Jodgmeat.  As  coatradie- 
tJDguished  from  a  final  judgment,  an  interlo- 
cutory judgment  is  any  judicial  order  or  in- 
terlocutor pronounced  in  the  preparation  or 
dispoBftl  of  a  cause,  whether  in  the  Court  of 
SessioD  or  in  an  inferior  court,  which  is  not 
deoisive  of  the  whole  merits  of  the  suit.  In 
the  inferior  courts,  it  is  not  competent  to 
advocate  an  interlocutory  judgment,  except 
under  the  circumstances  explained,  voet  Advo- 
tation;  and,  in  the  Court  of  Session,  an  ap- 
peal to  the  House  of  Lords  is  not  competent 
against  an  interlocutory  judgment,except  with 
the  leave  of  the  Division  of  the  Judges  pro- 
nouncing it,  or  unless  there  has  been  difference 
of  opinion  among  the  Judges.  48  Geo.  l!l^ 
c.  151,  5  15.  See  also  I  and  2  Viet.,  c  86, 
§  3 ;  16  and  17  Vict.,  c.  80,  §§  19,  24;  13  and 
14  Vict.,  c.  36,  §  12 ;  Palon^s  Appeal  Practice. 
See  Appeal.    Final  JMdgment.    Advocation. 

IntematiOBal  Law.  The  term  lam  cf  na- 
tions, among  the  Romans,  had  a  somewhat 
different  signification  from  that  which  it 
bears  in  modern  times.  It  comprehended  all 
those  laws  and  customs  which  are  so  reason- 
able in  themselves,  as  to  bo  embraced  by  all 
civilized  nations,  modified  by  the  particular 
constitution  of  each  individual  sUte.  Bat 
the  di  vision  of  raodemEurope  into  a  numberof 
independent  kingdoms,  and  the  frequent ' 
t«rcourse  maintained  between  them,  has  given 
birth  to  a  system  ofei  press  or  tacit  rules,  scarce- 
ly, if  at  all  known  among  the  Romans,  and 
termed  the  law  ofoations,  or  international  law. 
This  law  considers  independent  nations  as  so 
many  political  persous  in  a  state  of  equality, 
and  owing  to  each  other  dutiessimilar  to  those 
which  individuals  reciprocally  owe.  By  it 
are  constituted  the  rights  of  war,  the  security 
of  Ambassadors,  the  obligations  arising  from 
treaties,  and  the  like.  It  also  comprehends 
those  rules  generally  received  by  sovereign 
powers  for  fixing  the  order  of  their  mutual 
correspondenceduring  war  and  peace;  such  as 
the  form  of  declaring  war  previous  to  any  acts 
of  hostility,  the  regulations  relating  to  re- 
prisals, to  contraband  goods  found  on  boai'd 
neutral  ships,  to  the  exchange  of  prisoners, 
and  to  suspensions  of  arms  or  negotiations  of 
peace,  the  ceremonial  of  receiving  and  enter- 


legal  authors  have  also  considered  under  this 
head  questions  relative  to  the  conflict  of  laws; 
to  what  is  called  comitas ;  to  the  effect  given 
in  one  country  to  the  law  of  another ;  the 
constitution,  evidence,  interpretation,  and 
dissolution  of  foreign  contracts ;  the  force  of 
foreign  awards;  the  laws  of  succession  to 
foreign  heritage  or  moveables;  the  mutual 
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relation  between  the  bankrupt  laws  of  differ- 
ent conntries,  and  so  forth.  See  InH.  of  Jut- 
Itni'an,  lib.  i.  tit.  2,ani  Cotuiuntatort ;  Grttiui 
de  Jure  BeUiae  Paeit ;  Madcintoth't  Ditamru 
on  the  LaiB  of  Nature  ajid  Natiom ;  Stair,  B. 
i.  tit.  1,  §5  11  and  16;  More'E  Nota.  i.  et 
etq.;  £r»t.  B.i.tit.  ],§U;  .Bont.i.9;  Bd^t 
Com.  ii.  680.  WheaUm't  International  Lav. 
Stonft  Confiict  of  Laws.    See  Foreipn. 

InterpietatioiL  It  is  scarcely  possible  to 
express  laws  in  snob  terms  as  to  avoid  all 
ambiguity.  Such  a  degree  of  precision  is 
perhaps  unattainable ;  and  the  want  of  a 
clear  and  distinct  idea  of  the  object,  or  of 
views  sufficiently  comprehensive,  or  the  defect 
of  language,  will  constantly  either  encumber 
the  regulation,  or  leave  some  parts  of  the  rule 
to  be  inferred.  Even  in  the  framing  of 
private  deeds  (which  properly  form  the  law 
of  the  transaction,  for  the  regulation  of  which 
they  are  provided),  the  same  inaccuracy  pre- 
vails ;  and,  circumscribed  as  the  object  is,  the 
provisions  of  the  deed  wilt  be  found  in  many 
cases  to  have  fallen  short,  or  to  have  misre- 
presented the  views  and  intentions  of  the  par- 
ties. Hence,  rules  of  interpretation  are  re- 
quired, which  may  insure  just  and  uniform 
decisions.  The  rules  for  interpreting  a  sta- 
tute have  been  laid  down  by  Mr  Erskine ; 
and  every  deed  which  receives  the  decision  of 
a  court  has  rules  of  interpretation  peculiar  to 
itself,  drawn  from  the  general  scope  and  in- 
tention of  the  deed ;  from  the  nature  of  the 
transaction  ;  from  the  legal  rights  of  the  par- 
ties, independently  of  agreement ;  and  from 
circumstances  which  it  is  impossible  to  parti- 
cularise, but  which  render  this  one  of  the 
most  important  studies  of  the  lawyer,  and  iu 
a  particular  manner  of  the  conveyancer  ; 
siuce  a  thorough  knowledge  of  the  rules  of 
interpretation  must  ever  be  the  surest  ground 
on  which  to  place  that  knowledge  which  is 
required  in  framing  deeds.  Stair,  B.  iv.  tit. 
1,  5  61;  tit.  43,  §  21;  Mare's  Notes,  i.; 
BarJc.  i.  339 ;  iii.  62,  82,  93 ;  Ersh.  B.  i.  tit. 
I,  §  49,  a  seq.;  Sand/ord  on  Entaiis,  pp.  155, 
175,  237 ;  Dmtrris  on  Statutes.  See  Conuy- 
andng.     Deeds.     Contract  of  Marriag*. 

Interrogatoriea.  An  interrogatory,  »!• 
though  frequently  used  to  signify  every  kind 
of  question  put  to  witnesses  or  others,  is  «p- 
ptiod  in  a  technical  and  more  limited  sense 
to  a  written  question  previously  adjusted. 
By  the  Act  of  Sederunt  "  regulating  proce- 
dure in  jury  causes"  (I€th  February  1641, 
§  17),  it  is  provided.  That  "  when  it  shall  be 
made  out  upon  oath,  to  the  satisfaction  of  the 
Court,  that  a  witness  resides  beyond  the  reach 
of  the  process  of  the  Court,  and  is  not  likalj 
to  come  within  its  authority  before  the  day 
oftrial,  or  cannot  attend  on  account  of  ag»  sr 
permanent  infirmity,  or  is  labouring  ijiitr 
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■evere  itlnflis,  which  renden  it  donbtRil  whe- 
ther his  evidence  mK7  Qot  be  lost,  or  is  a  sea- 
fariog  man,  or  is  obliged  to  go  into  foreign 
parte,  or  shall  be  abroad  and  not  likely  to  re- 
turn before  the  day  of  trial,  it  shall  be  com- 
petent to  eiamine  such  witness  by  commia- 
sion,  on  interrogatorieB  to  be  settled  by  the 
parties,  and  approved  of  by  one  of  the  prin- 
cipal Clerks  of  Session,  or  Kecord  Cleric ;  and 
it  being  established  at  the  trial,  to  the  sstis- 
faction  of  the  Court,  by  affidavit,  or  by  oath 
in  open  Court,  that  such  witness  is  dead,  or 
cannot  attend,  owing  to  absence,  age,  or  per- 
manent iaSrinity,  it  shall  be  competent  to  use 
at  the  trial  the  evidence  so  taken,  subject  to 
all  legal  objections  to  its  admissibility ;  and, 
in  all  cases  where  a  commission  is  granted 
apon  the  application  of  one  party,  for  eza- 
mining  witoesses  as  aforesaid,  it  eball  be  com- 
petent to  the  other  party  t«  have  a  joint  com- 
mission, or  to  propose  cross  interrogatories  to 
■uch  witnesses,  to  be  settled  as  aforesaid; 
and,  in  addition  to  the  interrogatories  so 
settled,  it  shall  be  competent  to  the  commis- 
sioner to  put  such  additional  questions  to  the 
witnesses  as  may  appear  to  him  to  be  neces- 
sary, taking  care  to  mark  the  question  so  put 
as  put  by  him.  That  when  one  party  obtains 
a  commission  to  examine  witnesses,  and  does 
not  use  the  evidence  obtained  under  the  com- 
mission, the  other  party  may  use  the  evidence 
given  under  it  at  the  trial,  provided  he  satis- 
fies the  Court,  at  the  trial,  that  he  could  not 
bring  the  witness  or  witnesses  whose  evidence 
he  proposes  to  read,  in  which  case  he  shall 
be  liable  for  the  expense  of  the  commission. 
The  depositions  taken  on  commission  shall 
not  be  used,  if  the  witnesses  so  examined 
shall  afterwards  be  brought  forward  at  the 
trial."  Under  §  21  of  the  same  Act  of  Se- 
derunt, motions  for  such  commissions  may  be 
made  during  vacation  before  the  Judge  who 
is  to  try  the  cause,  or  before  either  of  the 
Judges  appointed  to  be  on  the  circuit  at  which 
it  is  to  be  tried,  or,  in  their  absence,  be- 
fore the  Lord  Ordinary  on  the  Bills,  it  be- 
ing shown  to  the  satisfaction  of  such  Judge 
that  the  motion  could  not  have  been  made 
during  session.  No  alteration  is  made  on 
these  provisions  by  the  act  13  and  14  Viet., 
c.  36.  In  the  A.  S.,  5d  July  1823;  also  in 
Maefariane't  Jury  Ptm.  App.  343,  and  Jurid, 
StyCa,  iii.  785,  will  be  found  the  form  of  in- 
terrogatories attached  to  a  commission  for 
taking  a  proof.  See  also  BelPs  Com.  ii.  395 ; 
Maefartane,  88, 93, 188  ;  Dickson  on  Evid.  973. 
See  Commisiioa  to  lake  Proof.     Evidence. 

Intermptioa ;  as  a  law  term,  is  usually 
applied  to  the  step  legally  requisite  to  stop 
the  currency  of  the  period  of  a  prescription. 
Various  prescriptions  have  been  introduced, 
depending  on  unintemipttd  possession  or  nn- 
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interrupted  silence,  or  acquiescence  for  a 
longer  or  shorter  period  of  time,  according  to 
circumstances.  The  principles  of  these  pre- 
scriptions, and  the  nature  and  effect  of  each, 
are  explained  under  the  title  Prescription. 
At  present  it  is  only  necessary  to  observe) 
that  the  acta  whereby  each  of  the  prescrip- 
tions may  be  legally  interrupted,  and  in  effect 
put  an  end  to,  are  of  varions  kinds — as  by  an 
acknowledgment  of  debt — by  citation  in  an 
action,  or  by  execution  of  diligence — by  par- 
tial payments,  in  the  long  negative  prescrip- 
tion— and  by  payment  of  interest  in  all  of 
them — by  an  instrument  of  protest,  which  is 
termed  civil  interruption,  or  interruption  via 
faeti.  There  is  a  register  of  interruptions, 
which  it  is  sometimes  necessa^  to  examine  in 
a  search  of  incumbrances.  The  term  inter- 
ruption is  not  properly  applicable  to  the  tri- 
ennial prescription.  In  cases  where  that  pre- 
scription is  pleaded,  the  question  is,  whether 
the  statute  applies,  or  has  been  obviated  by 
the  requisite  "  pursuit,"  See  Dunn  j.  Lamb, 
1854,16  D,9U,and  authorities  there  cited.  See 
also  Napier  on  Prescription  ;  Dickson  on  Evi- 
dence; Stair,  B.  ii.  tit.  3,  §§  22  and  73;  tit. 
12,  §  56,  et  seq. ;  B.  iv.  tit.  35,  §  14 ;  Ersk.  B. 
iii.  tit.  7,  §  37,  et  seq. ;  Notes  fry  Ivory ;  Bank. 
vol.  ii.  p.  175,  etseq.;  BdVs  Com.  ii.  287, 
335 ;  Bdl's  Prine.  §  615,  ((  seq.,  2007  ;  lUutt. 
614;  Tait'g  Justice  of  Peace,  voce  Prescription ; 
Jurid.  Stt/let,  2d  edit.  vol.  iii.  p.  210 ;  T/um- 
son  on  Billi,  630,  659.  See  Seani,  of  Incum- 
brances.    Prescription. 

Interventna  Sei    See  Rei  infemenfut. 

Intimation ;  is  a  step  necessary  in  certain 
circumstances  for  the  complete  transference 
of  a  right.  An  assignation  is  completed  by 
intimation,  which  is  necessary  both  forcomplet* 
ing  the  transference,  and  for  interrupting  borta 
fiacx  on  the  part  of  the  debtor,  so  as  to  give 
the  assignee  a  preference  in  competition. 
Intimation  is  regularly  made  by  the  assignee 
giving  notice,  in  presence  of  a  notary  and 
witnesses,  to  the  debtor  personally,  or  at  his 
dwelling-house,  the  procurator  of  the  assig- 
nee reading  tlie  assignment  of  the  special  debt, 
or  leaving  a  written  schedule  or  copy  of  it. 
The  proof  of  notice  is  a  notarial  instrument. 
But  there  are  many  substitutes  for  this  for- 
mal method  of  intimation.  It  is  sufficient  if 
the  debtor  be  a  party  to  the  assignation,  or 
if  he  acknowledge  having  received  notice  in 
writing  on  the  hack  of  the  assignation,  or  by 
letter ;  but  a  letter  written  to  the  debtor  is 
not  sufficient.  Judicial  notice  is  sufficient. 
A  promise  to  pay,  proved  by  writing,  is  suffi- 
cient. Certain  assignations  require  no  inti- 
mation. Stair,  B.  iii.  tit.  1,  §  5,  e<  seq. ;  B. 
iv.  tit.  32,  5  4 ;  .Vore't  Notes,  p.  cclxxxi. ; 
Ersk.  B.  iii.  tit  5,  §  3,  et  seq. ;  Bank.  vol.  ii. 
p.  191,  et  teq. ;  BeU't  Cm.  i.  722 ;  ii.  17,  d 
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teq. :  BeWi  PHne.  \  1462,  a  teq. ;  HUut.  ib. , 
Bdl  on  Ltata,  i.  452,  et  uq. ;  HttnUr't  Land- 
lord and  Tenant;  Tail  on  Evidence,  pp.  44, 
218 ;  Jurid.  SlgU»,  2d  edit.  vol.  ii.  p.  343-4 ; 
Brovm't  Synop.  A.  L;  Dickton  on  Evidence, 
Earned  Eqaity,  38,  488;  Rot^  Leet.  i.  181 
et  teq.,  231 ;  ii.  354,  et  seg.,  488.  See  Attig- 
naUan. 

IntoziCBtion.     See  Dnmkennett. 

Intriiuic;  isatermappliedtocircamstaDcea 
■ironi  to  by  a  party  od  an  oath  of  reference, 
■o  iatimatelj  connected  with  the  point  at 
issue  that  they  make  part  of  the  evidence 
afforded  by  the  oath,  and  oannot  be  separated 
from  it.  More's  Notes  to  Stair,  p.  cccczviii ; 
Ertk.  6.  iv.  tit.  2  SS  11  and  12  ;  BeWt  Com.  i. 
333  ;  DicJuon  on  Evidence,  818  ;  Thornton  on 
BiUt,  652.     See  Evidence,  Extrinsic,  p.  342. 

Intromiuion ;  is  the  assamiog  of  the  pos- 
seasion  and  management  of  property  belong- 
ing to  another,  either  on  legal  grounds  or 
without  any  authority.  latromission  is  there- 
fore  either  legal  or  vicious. 

I.  LcsAL  Imtromisbioit, 

1.  Inlrofoiition  at  an  adjadger. — The  ad~ 
judication  was  originally  a  purchase  under 
reversion;  and  the  estate  having  been  in 
general  proportioned  to  tbe  debt,  the  rente 
were  held  to  indemnify  the  adjudger  for  the 
interest  of  his  money.  But  aa  this  diligence 
degenerated  from  ite  original  purity,  the 
estate  was  carried  off  by  the  debt,  however 
inadequate  it  might  be  to  tbe  value  of  the 
estate.  An  attempt  was  made  to  remedy 
this  injustice,  by  the  act  1621,  c.  6,  by  which 
the  rents  of  the  estate,  in  so  far  as  they  ex- 
ceeded the  interest  of  the  debt,  were  annually, 
during  the  legal,  to  be  applied  in  payment 
of  the  principal  sum.  And,  in  the  case  of  a 
minor,  this  was,  by  the  act  1663,  c.  10,  to 
continue  during  his  minority ;  and  if,  after 
this,  the  debt  were  not  completely  paid  off, 
the  estate,  by  tbe  expiration  of  the  legal, 
or  period  of  redemption,  was  to  become  the 
property  of  the  adjudger.  This  so  far  check- 
ed the  abuse ;  and  hence,  where  adjudgei-s 
have  entered  into  possession  by  a  decree  of 
maills  and  duties,  they  are  accountable,  not 
only  for  what  they  have  intromited  with,  but 
for  what  they  might  have  intromitted  with  by 
proper  diligence.  They  are  chargeable  by  a 
rental,  and  are  entitled  io  take  credit  for 
those  arrears  only,  in  attempting  to  recover 
which  they  can  show  that  they  have  used  the 
moat  exact  diligence.  £>ee  Adjudieatim.  Ex- 
piry of  Legal, 

2.  Intromittion  at  an  herit^U  ereditor. — 
In  the  common  case,  a  written  obligation 
requires  a  written  discharge ;  but  heritable 
bonds  usually  contain  a  clause  empowering 
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the  creditor  to  Intromit  with  tbe  renta  of  tha 
subject;  and  as,  when  the  creditor  haa  in- 
tromitted, his  intromissions  consist  of  acta 
which  may  be  proved,  the  proof  of  these  forma 
one  of  the  exceptions  t«  the  general  role, 
that  a  written  obligation  requires  a  written 
discharge.  Proof  of  intromission  nnder  sach 
a  warrant,  therefore,  witlbe  received  to  re- 
duce the  debt  in  whole  or  in  part.  S«a 
Diiefiarge. 

3.  Introtniteion  on  mort  than  one  tiiie. — 
Where  one  in  poasession  of  an  estate  is  called 
to  account  by  a  person  claiming  a  right  to 
the  estate,  and  the  person  in  possession  holds 
two  titles,  one  of  which  is  preferable,  the 
other  inferior,  to  the  title  in  the  person 
competing,  it  becomes  a  question  whether 
the  previous  intromissions  are  to  be  imputed 
to  the  strongest  or  weakest  of  his  titles ;  for, 
should  the  intromitter  be  obliged  to  impute 
his  intromissions  to  the  preferable  title — fts, 
for  instance,  to  an  adjudication  or  heritable 
bond — then  all  his  intromissions  must  go  to 
extinguish  the  heritable  debt,  which  being 
thereby  paid  off,  he  draws  nothing  in  respect 
of  his  inferior  title ;  whereas,  if  be  be  allowed 
to  impute  his  former  intromissions  to  his  in- 
ferior title,  his  future  intromissions,  after 
the  appearance  of  tbe  competitor,  will  go  in 
extinction  of  his  preferable  claim,  and  thua 
a  considerable  advantage  will  be  enjoyed  by 
him.  The  rule  of  the  law  of  Scotland,  under 
certain  modiQcations,  authorizes  this  last  mode 
of  settlement.  See  Ertk.  B.  ii.  tiL  1  §  30; 
Slatr,  B.  iii.  tit.  2,  $  29 ;  Bank.  vol.  ii.  p.  229 ; 
B^t  Com.  ii.  85,  531 ,  ei  teq. ;  Bell  on  Loatet, 
ii.  31,  315;  Hunter't  Landlord  and  Tenant, 
ii.  412 ;  Tait  on  Evidence,  3d  edit.  p.  313 ; 
Jfirid.  Stylet,  2d  edit.  vol.  ii.  p.  399 ;  Brown't 
Synop, 

II.   VmODS  iMTROUiaSIOHB. 

The  term  vitious  intromission  is  applied 
exclusively  to  tbe  heir's  unwarrantable  intro- 
mission with  the  moveiAle  estate  of  the  ances- 
tor; his  intromission  with  the  heritage  or 
rents  of  the  heritage,  being  termed  ffeetio  pro 
hcerede.  The  effect  of  vitious  intromission  is 
to  render  the  heir  who  is  guilty  of  it  liable, 
under  the  passive  title,  of  vitious  intromis- 
sion, for  the  debt  of  the  ancestor  nniversatly 
— the  severity  of  this  passive  title  being  in- 
tended to  prevent  tbe  carrying  off  of  move- 
ables, which  are,  from  their  nature,  so  liable 
to  embezzlement.  With  the  same  view,  its 
consequences  are  exteuded  to  every  intro- 
mitter with  the  effecte  of  tbe  deceased,  whe- 
ther be  be  the  heir  or  a  stranger  to  tbe  suc- 
cession. A  confirmation  as  executor  pats  an 
end  to  the  vitious  intromission,  since  it  infer* 
an  intention  on  tbe  part  of  the  intromitter 
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to  iceoiiDt  for  his  introtninioDB,  which  takes 
off  the  Tilioeitjr,  and  reoden  him  liable  only 
to  the  extent  of  hie  intromiBsioos.  Thia  paS' 
tin  title  is  avtiilable  only  to  creditors  whose 
debts  sre  constituted  by  an  obligntion  inttr 
viwt ;  And  therefore  legatees,  or  donees  mortii 
cmua,  cannot  sue  upon  it.  Erik.  B.  iii.  tit. 
9,  i4S,  «t  teq.  See  Executor.  Bdtaviimr  at 
Hetr.     Pattive  Titla. 

bitnuion ;  is  the  delict  of  entering  into 
possession  of  an  heritable  subject  without  any 
title  in  the  person  entering.  The  remedy  is 
generally  sought  in  the  Sheriff-court  by  an 
action  or  petition  for  ejectment.  See  Hun- 
Ur't  Landlord  taut  Tmant,  192  ;  Brovrn't  Si/- 
»op.  h.  t.  Articles  Ejection  ami  Intnuion.  Do- 
linqutney. 

iDTMta  et  niata.  Thistenn,  in  questions 
of  hypothec  and  thirlage,  applies  to  the  arti- 
cles brought  within  the  tenement,  or  within 
the  thirl.  In  the  case  of  urban  tenements, 
there  is  an  hypothec  upon  the  iaveeta  el  iilala ; 
that  is,  on  the  household  furniture  and  articles 
for  the  UM  of  the  family,  or  for  ornament, 
which  are  brought  into  the  house;  oro?er 
the  instrnments  and  utensils  brought  into  a 
workship  by  the  tenants,  for  carrying  on  the 
business  of  the  shop  or  manufactory.  In  re- 
tail shops,  the  articles  there  are  liable  to  the 
■ame  hypothec ;  but,  to  render  it  effectual  to 
the  landlord,  the  goods  on  sale  must  be  se- 
questrated. See  Hypothec.  fWntfure.  In 
thirlage,  again,  there  is  sometimes  a  thirlage 
of  the  inveeta  et  iUata,  in  the  case  of  a  village 
where  all  the  grain  bronght  within  the  vil- 
lage "  Mat  thola  fire  and  water"  (sncli  are 
the  terms  of  the  astriction)  is  liable  to  cer- 
tain thirlage.  These  terms  apply  to  malting 
and  drying  within  the  thirl,  but  not  to  bak- 
ing and  brewing ;  and  accordingly  no  mul- 
ture is  due,  in  the  thirlage  of  invecta  el  illata, 
for  flour  or  oatmeal  imported  in  that  state 
into  the  thirl.  Stair,  B,  i.  tit.  13,  §  15 ;  B. 
ii.  tit.  7,  §  20  ;  B.  iv.  tit.  25,  §  3 ;  jfore'* 
JITotoi.  p.  lixiii ;  Ersk.  B.  ii.  tit.  6,  §  64  ; 
Sank.  vol.  i.  pp.  386,  686  ;  Bell's  Com.  ii.  27, 
a  wfl.;  BelTi  Princ.  Sj  1028,  1275;  llliut. 
ib.;  Belion  Ltatu.  itli  edit.  vol.  i,  p.  387; 
Hunter's  Landlord  and  Tenant,  ii.  353,  357, 
365,  375  ;  Brown's  Synop.  p.  944.    See  Thir- 

laventOTf ;  is  a  regular  list  of  articles, 
or  of  an  estate,  describing  each  article  fully 
and  precisely  by  itself,  and  ieriatitn,  so  as  to 
point  out  every  article  of  which  the  estate 
consists.  The  evidence  afforded  by  a  regular 
and  orderly  list  of  articles  has  been  resorted 
to  by  the  law  on  different  occasions,  for  the 
benefit  of  heirs,  or  of  creditors,  or  of  minors : 
and  regular  inventories  have  been  required 
in  different  circumstances,  where  those  bene- 
ficially interested  in  the  estate  are  unable  to 


attend  to  their  own  interest ;  as  in  the  case— 

1.  Wh^rt. 

2.  ^pupils,  minors,  and  intans  persons. 

3.  0/ creditors  and  bankrupts. 

J.  IlTTZHTORT  YOB  TBK  SzCOBITT  07  HxiBS. 

Q'his  has  been  resorted  to  in  the  case  of 
moveable  succession  as  well  as  of  heritage. 

1.  Inventory  in  a  service  eitm  benefieio  inven- 
tarii. — The  entry  of  an  heir  by  inventory 
was  introduced  by  the  act  1695,  c.  24,  en- 
tituled,  an  "  Act  for  obviating  the  frauds  of 
apparent  heirs,"  which,  after  making  certain 
provisions  against  the  contrivances  of  such 
heirs  in  prejudice  of  the  creditors  of  their 
predecessors,  provided  that  thereafter  they 
might  enter  to  their  predecessors  "cum  bene- 

ficio  invmtarii,  or  upon  inventary,  as  use  is 
in  executoriea  and  moveables."  This  inven- 
tory "must  be  full  and  particular"  as  to 
the  heritable  estate  of  the  ancestor,  and 
must  be  lodged  within  the  year,  with  the 
clerk  of  tbe  shire  within  which  the  lands 
lie  :  it  is  signed  by  the  heir,  the  judge,  and 
clerk  of  court,  and  recorded  in  the  sheriff- 
clerk's  books.  In  special  circumstances,  how- 
ever, the  Court  will,  on  a  summary  petition, 
authorize  the  recording  of  the  iuventory  after 
the  eipiration  of  the  vear  and  day;  Bell, 
2dth  May  1830,  8  S.a'D.  839.  An  extract 
of  the  inventory  roust,  within  forty  days  after 
the  expiration  of  the  temptis  deliberandi,  be 
recorded  in  a  register  kept  for  that  purpnse 
in  the  books  of  Session.  When  the  inven- 
tory has  been  made  up  within  the  year,  and 
recorded  in  the  books  of  Session  within  the 
forty  days  after  the  expiration  of  the  year, 
the  heir  may  enter  at  any  time  thereafter, 
with  all  theadvantageoftbeact  1695,  c.  24; 
and  there  is  no  alteration  in  the  form  of  the 
service  farther  than  that  it  is  stated  that  he 
is  served  heir  cum  benejicio  inventarii.  The 
lodging  of  the  inventory  infers  of  itself  no 
passive  title,  provided  it  he  not  followed  up 
by  service.  Bank.  vol.  ii.  p.  31 1 ,  et  seq. ;  Bell's 
Com.  i,  663  ;  Beli't  Princ.  \  1926.  The  bene- 
fit of  entry  with  a  limited  responsibility  Is 
now  effected  in  a  more  simple  way  under  the 
Service  of  Heirs  Act  (10  and  1 1  Vict.,  c.  47,  § 
25),  which  practically  supersedes  the  provi- 
sion of  the  old  act  on  thb  subject.  Menties' 
Leet.  p.  766.     See  Beneficium  Invenlarii. 

2.  Inventory  of  personal  estate. — Is  a  list  of 
the  whole  moveable  effects  belonging  to  a 
deceased  person,  which  must  be  given  up  on 
oath  by  his  executor  or  nearest  of  kin,  or 
other  person  entering  on  their  administra- 
tion. This  is  required,  under  penalties,  by 
the  act  regulating  the  duties  payable  on 
succession,  16  and  17  Vict.,  c.  51,  §§  45,  46. 
It  is  also  necessary  as  part  of  the  procedure 
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in  coDfirmaliDiig  orexecutora.  See  Go>*firma- 
tian.  Executor.  Slat.  21  and  22  Vict.,  a.  56, 
§§  8-15.  Bj  g  8  of  the  latter  Btatute  ioven- 
tories  of  personal  estates  of  deceased  per- 
sons may  be  given  up  and  recorded  in,  and 
confirmation  granted  by,  any  commiBsary 
court  to  which  it  is  competent  to  apply  under 
the  act  for  appointment  of  an  executor-dative. 
Under  §  9,  the  inventory  in  the  case  of  a  per- 
son dying  domiciled  in  Scotland  may  include 
personal  estate  in  any  part  of  the  United 
Kingdom — personal  estate  in  England  and 
Ireland  bein^stated  separately.  By  §  11,  such 
inventories  must  be  sworn  to  before  the  com- 
miHsary.or  his  depute,  or  the  commissary- 
clerk  or  his  depute,  or  a  commissioner  ap- 
pointed by  the  commissary,  or  a  inagisirate, 
or  justice  of  the  peace,  or  Britiab  consul.  By 
§  15,  for  securing  the  payment  of  the  stamp 
duties,  the  inventory  required  by  law  to  be 
exhibited  before  obtaining  confirmation  must 
extend  to  and  include  the  whole  personal 
and  moveable  estate  of  the  deceased  in  the 
United  Kingdom,  and  the  value  thereof.  A 
very  full  account  of  the  procedure  in  this 
matter,  so  far  as  not  altered  by  the  recent 
statute,  with  a  form  of  the  inventory  itself, 
will  be  found  in  the  Appendix  to  the  Juridi- 
cal Styles,  vol.  ii.  2d  edit.  Stair,  B.  iii,  tit. 
8,  §  54  ;  Bdl't  Com.  ii.  82,  el  seq. ;  Bell't  Frinc. 
5  1894-7-8;  Jurid.  Styia,  2d  edit.  vol.  ii.  p. 
491-5. 

II.  Inventory  70E  TBB  Sbcuhitt  OF  Pu- 
pils, MiHOU»,  AND  Iksane  Pxhsonb. 

Thetutoriator  curatorial  inventory  is  a  list 
of  the  whole  estat«,  heritable  or  moveable, 
which  belongs  to  a  minor,  made  up  by  the 

tutor  or  curator  before  he  enters  on  hia  office, 
at  the  sight  of  a  judge,  and  after  citing  the 
nearest  uf  kin  on  the  sides  of  the  father  and 
mother  of  the  minor.  In  an  action  for  mak- 
ing up  tutorial  inventories,  the  citation  of 
the  next  of  kin  on  the  mother's  side  is  some- 
times dispensed  with,  where  they  live  beyond 
the  jurisdiction  of  the  Court ;  but  such  dis- 
pensation can  be  granted  only  on  a  petition 
to  the  Court,  stating  the  circumstances ;  No- 
tmylh's  Tutors,  8th  Dec.  1830,  F.  C;  HoiAs, 
29th  June  1831, 9  Sh.  841 ;  Dingwall  Fordyct, 
183t>,  14  SA,  992  ;  Baniierman,  1838  ;  10  Jur. 
241  ;  A.  <fc  B.,  1841  ;  IG  F.  1055.  This  in- 
ventory ia  ordered  to  be  mdde  up  by  the  act 
H)72,  e.  2,  and  three  duplicates  thereof, 
subscribed  by  the  tutor  or  curator,  and  by 
the  next  of  kin,  and  by  a  delegate  appointed 
by  the  judge,  are  dii-ected  to  be  judicially 
produced  before  the  Judge  Ordinary  ;  and, 
after  being  signed  by  the  clerk  of  Court,  one 
duplicate  is  to  be  delivered  to  the  next  of 
kin  by  the  father,  another  to  the  next  of  kin 
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by  the  mother,  and  the  third  to  ths  iator  or 
curator.  If,  after  completing  the  inventory, 
any  other  property  or  estate  be  discovered, 
or  shall  open  to  the  minor,  it  is  to  be  added 
to  the  former  inventory  within  two  months 
after  the  minor  has  attained  possession ;  the 
same  forms  being  observed  as  at  first.  Erik. 
B.  i.  tit.  7,  %  21,  d  ttq.  The  penalties  of 
neglecting  to  make  this  ioventory  are,  1. 
That  no  expense  incurred  in  the  affaira  of 
the  minor  shall  bo  allowed  to  the  tutors.  2. 
They  shall  be  accountable  for  omissions,  and 
may  be  removed  from  their  offices  as  su^>ect ; 
Erik.  ib.  §  22.  Forms  of  the  summonses, 
and  other  writs  used  in  the  above  cases,  will 
be  found  in  Bell  on  Deed*,  vol.  iii.  More't 
Nota  to  Stair,  p.  xli. ;  Batik,  vol.  i.  p.  168  ; 
Beffs  Frinc.  S  2081-95;  Skand't  Prae.  p. 
560 ;  Jvrid.  Stt/Us,  2d  edit.  vol.  ii.  p.  499- 
503;  iii.  39,  270-3.     See    Curatory.     Tutor. 

By  the  Pupils'  Protection  Act  (12  and  13 
Vict.,  c.  31,  §§  3, 25),  all  judicial  factors,  and 
persons  served  tutors  of  law  to  pupils,  or 
appointed  tutor-dative  to  pnpils,  insane  per- 
sons, or  idiots,  or  served  curators  to  insane  per- 
sons or  idiota,  are  required,  within  six  months 
of  receipt  of  their  bond  of  caution,  to  lodge 
with  the  Accountant  of  Court  a  distinct  rental 
of  lands,  &c.,and  an  inventory  of  moveables; 
and  they  must  close  their  accounts  once  in 
every  year,  on  a  dayto  be  Died  bytbe  Account- 
ant,and  ludgean  account  with  the  Accountant 
within  a  month  of  that  day,  §  4. 

By  the  Bankruptcy  Sutute  (19  and  20 
Vict.,  c.  79,  §  80),  trustees  on  sequestrated 
estates  are  required, "  as  soon  as  may  be  after 
the  appointment,"  to  make  up  and  transmit 
to  the  Accountant  in  Baokruptoy  an  inven- 
tory and  valuation  of  the  bankrupt  estate 
and  effects. 

Inventory  of  Froooaa.  The  clerks  of 
Court  are  directed  to  make  out  and  main- 
tain a  correct  inventory  of  the  articles  of 
which  each  process  consists ;  specifying  the 
dates  of  the  productions  and  ingivings.  Two 
duplicates  of  the  inventory  are  made,  of  which 
one  remains  in  ths  custody  of  the  clerk  of 
Court  till  the  final  transmission  of  the  process 
to  the  keeper  of  the  records,  and  the  other 
forms  one  of  the  articles  of  the  process  when 
transmitted  to  the  Lord  Onlinaryfor  advising. 
A.  S.  lOtt  March  1798,  and  8(A  July  1819  ; 
Alexander's  Abridg.  of  A.  S.  109,  160-1. 

Investitun ;  is  the  complete  act  by  which 
a  right  of  land  is  conferred,  consisting 
anciently  of  the  possession  given  to  the  vassal 
by  the  superior  in  presence  of  the  pares  curia, 
where,  without  writing  or  any  other  cere- 
mony, the  vassal  was  fully  and  completely 
possessed  of  bis  feu.  But  now  this  right  is 
conferred  by  a  charur  and  recorded  initni' 
ment  of  sasine  following  upon  it,  or  bjr  tbs 
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charter  itulf  being  recorded  in  the  register  I 
of  usines,  in  virtue  oftheTitleBto  Lands  Act. 
Without  thiB,  no  feudal  riglit  to  land  is  com- 
pleted ;  and  what  is  called  the  inveititure  is 
thereby  completed.  Where,  therefore,  lands 
have  been  vested  in  a  person  bj  charter  and 
uaine,  the  charter  and  sacine  are  said  to  be 
the  investiture  of  the  estate ;  and  the  person 
called  by  the  title-deeds  to  succeed  on  the 
death  of  the  vassal,  whether  heir-male  of  the 
vassal's  body,  or  beir-at-law,  is  said  to  be  tbe 
heir  of  investiture.  See  Erdc  B.  ii.  tit.  3,  § 
17  ;  Bank.  i.  509  ;  Shavfs  Digat,  181.  See 
h/^Mmt.     Charter.     TitUstoLand. 

XnTOioe;  a  particular  account  of  merchan- 
dise, with  its  value,  custom,  and  charges,  &c., 
sent  by  a  merchant  to  his  factor  or  correspond- 
ent in  another  coontry.      Tomiint'  Diet,  k.  t. 

Iiritaaoy,  Legal  and  ConveutioiiaL  The 
irritancy  of  a  right  is  its  forfeiture  in  conse- 

fuence  of  some  neglect  or  contravention. 
ueh  a  forfeiture  takes  place  either  by  the 
force  of  the  lav  alone  (ex  lege),  or  in  conse- 
quence of  some  previous  stipulation  (as  con- 
tractu). Of  the  former  kind,  is  the  irritancy 
of  a  feu  from  non-payment  of  the  duty  during 
two  years.  (See  Tinul  of  the  few.)  In  like 
mauner  a  lease  may  be  dissolved  during  its 
currency,  by  the  operation  of  a  legal  as  well 
as  of  a  conventional  irritancy.  Legal  irritan- 
eta  are  incorred  by  the  lessee  allowing  his 
rent  to  fall  into  arrear  for  two  full  years,  or 
by  the  lessee  deserting  possession,  or  neglect- 
ing to  cultivate  the  farm  at  the  usual  period. 
Tbe  law  with  regard  to  this  irritancy  was 
formerly  rather  uncertain,  and  the  Act  of 
Sederunt,  14th  Dec.  1756,  was  passed  with 
the  view  of  establishing  a  definite  and  per- 
manent rule.  Where  a  tenant  has  irritated 
his  lease,  by  being  two  years  in  arrear,  the 
lessor  may  have  the  irritancy  declared  before 
the  Judge  Ordinary,  and  insist  on  a  summary 
removing.  If  a  tenant  run  one  full  year's 
rent  in  arrear,  or  desert  his  possession  aod 
leave  the  farm  unlaboured,  action  may  be 
raised  before  tbe  Judge  Ordinary,  who  may 
decern  him  to  find  caution  within  a  limited 
time,  for  arrears,  and  for  the  rent  of  the  five 
snceeeding  crops,  or  during  the  currency,  if 
the  lease  be  of  shorter  duration  than  five 
years ;  and  on  failure,  may  decern  him  to 
move,  and  eject  him  in  the  same  way  ai 
the  lease  were  determined,  and  the  lessee  had 
been  legally  warned  in  terms  of  the  statute, 
ISS5,  c.  39.  If  the  amount  of  a  year's  rent 
be  due,  it  is  of  no  conseqaence  whether  it  be 
the  rent  of  a  single  crop,  or  made  up  of  por- 
tions of  the  rents  of  several  years.  The 
landlord  is  not  bound  to  accept  of  partial  pay- 
ments; and  debts  of  tbe  landlord,  or  eveD 
public  burdens,  paid  by  the  tenant  without 
authority,  are  not  computed  so  as  to  diminish 
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the  year's  rent  due.  In  constraiog  the  act 
relatively  to  desertion,  or  leaving  the  ground 
unlaboured,  the  leaning  has  been  in  favour  of 
the  tenant  The  Act  of  Sederunt  is  appli- 
cable only  to  agricultural  subjects,  not  to 
mines,  collieries  nor  fisheries.  Urban  sub- 
jects are  also  excluded.  But  it  is  thought  that 
the  older  law,  viz.,  that  the  tenant  might  be 
removed,  if  he  were  behind  in  payment  of  his 
rent,  unless  he  found  caution  as  to  the  future, 
is  still  applicable  to  urban  subjects.  Conven- 
tional  irritancy  is  tbe  result  of  a  stipulation 
'  the  lease.  To  secure  regular  payment,  a 
luse  is  sometimes  inserted  in  the  lease, 
bearing,  that  if  one  whole  year's  rent  shall 
remain  unpaid  after  the  term  of  payment 
specified,  or,  if  two  years'  rent  be  allowed  to 
run  into  the  third  unpaid,  the  lease  shall,  in 
the  option  of  the  lessor,  be  null  and  void, 
without  any  procedure  of  law,  and  the  irri- 
tancy shall  not  be  purgeable.  In  construing 
this  clause,  the  decisions  at  first  fluctuated  a 
tittle ;  but  it  is  now  settled,  that  the  irritancy 
is  constituted  by  two  years'  rent  remaining 
unpaid.  Of  course,  conventional  irritancies 
must  vary  according  to  the  views  of  the  con- 
tracting parties,  and  any  complete  enumera- 
tion of  them  is  impossible.  The  following 
stipulations,  however,  Bometiroes  occur.  That 
the  lease  shall  he  void,  on  the  bankruptcy  of 
the  tenant ;  on  his  non-residence  ;  on  his  not 
searching  for  minerals,  within  a  specified 
time,  and  continuing  to  work  them  ;  oo  his 
assigning  or  subletting  ;  on  his  not  possessing 
the  farm  with  his  own  stocking.  This  last 
clause  has  not  been  strictly  construed.  At 
first,  actions  of  declarator  of  irritancy,  and 
extraordinary  removings,  were  competent 
only  before  the  Court  of  Session;  but  this 
power  was  afterwards  given  to  ISberifis ; 
A.  S.  14th  Dee.  1756.  There  has  been  a  good 
deal  ofdiscussion  as  to  tbe  jurisdiction  conferred 
upon  tbe  sheriCT  by  this  Act  of  Sederunt,  on 
the  ground  that  actions  of  declarator  can  be 
pursued  before  the  Supreme  Court  only.  But 
with  respect  to  conventional  irritancies,  it 
has  been  settled,  that  a  clause  in  a  lease, 
although  expressed  in  the  form  of  an  irri- 
tancy, may,  if  it  form  a  reasonable  condition 
of  the  contract,  support  an  action  of  remov- 
ing before  the  sheriff ;  and  that  declaratory 
expressions  do  not  necessarily  infer  a  decla- 
ratory summons,  so  as  to  render  the  action 
Incompetent  before  the  Judge  Ordinary ; 
H<Ul,  19th  May  1831. 9  S.  d:  D.  612.  In  a 
former  case,  where  the  lease  contained  a  pro- 
vision that  it  should  expire  on  the  tenant's 
bankruptcy,  and  where  the  defender  joined 
issue  in  tbe  inferior  court,  on  various  pleas 
in  fact  and  law,  without  objecting  that  no 
declarator  of  Irritancy  bad  been  raised  in 
the  Supreme  Court,  and  the  cause  had  been 
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more  thftn  a  year  in  depandence,  before  that 
plea  was  resorted  to,  it  was  held  that  the  ac- 
tlou  was  competent  before  the  inferior  court. 
Irritancies  are  purgeable  at  any  time  before 
decree.  This  is  done  hy  payment  where  the 
irritancy  is  for  a  failure  in  paymeut,  or  by 
producing  a  rununciation  or  decree  of  reduc- 
tion of  a  sublease,  where  it  is  founded  on  the 
tenant'a  gubsettiDg  the  farm ;  and  in  general 
by  performing,  where  that  is  possible,  the 
thing,  the  failure  to  perform  which  occa- 
sioned the  irritancy.  fSee  Pitrgin^  an  Irri- 
tancg!)  But  should  the  tenant  allow  a  decree 
ID  absence  to  go  af^ainat  him  and  be  extracted, 
he  may  6nd  it  difficult  to  get  quit  of  the  irri- 
tancy ;  and  where  there  has  been  an  appear- 
ance for  him  in  the  action,  however  absurd 
the  defence,  he  will,  on  that  deci'ee  becoming 
final,  be  deprived  of  all  relief.  ^^I'r,  B.  ii. 
tit.  10,  S  6  ;  B.  iv.  tit.  5,  §  3,  and  tit.  18  ; 
Jfore'g  Notes,  Ixxx  ;  Baiik.  vol.  i.  p.  584 ; 
vol.  ii.  p.  101  ;  BM»  Princ.  §  1248 ;  "  " 
Leaiu,  i.  180,  199,  229 ;  ii.  14,  17  ;  Hunler'g 
Landlord  and  Tenant ;  Shand't  Prae.  554 ; 
M'Glashan't  Sheriff  Court  Ptck.  p,  46  ;  Jurid. 
Slyla,  2d  edit.  rat.  iii.  p.  188;  Brinim't 
Synop.  and  Shaw't  Digest,  voce  Irritancy ; 
Earned  Equity.  45,  148;  Ross't  Lect.  ii.  483, 
et  teq..     iSoe  Leaie.     Declarator. 

Irritancy  of  a  Peo.    See  Timet  of  the  Feu. 

Irritant  Clanie ;  is  a  clause  hy  which  cer- 
tain prohibited  acts  specified  in  a  deed,  if 
committed  by  the  person  holding  under  the 
deed,  are  declared  to  be  void  and  null.  But 
where  thn  right  of  property  is  conferred  on 
the  disponee  or  substitute,  his  acts  and  deeds 
as  fiar  burden  the  property.  Hence,  in  order 
to  make  the  prohibition  effectual,  another 
clause,  called  a  resolutive  clause,  is  required, 
whereby  the  right  of  the  oontravener  is  r«- 
lolvedAtiA  put  an  end  to  on  his  committing 
the  acts  against  which  the  irritancies  are  di- 
rected. It  is  by  the  joint  aid  of  those  two 
clauses  that  the  object  of  the  maker  of  tbe 
deed  is  attained.  Stair,  B.  i.  tit.  14,  §  j ; 
Elchies"  Anmlaiione,  p.  110,  et  seq.  ;  More't 
Notes, t\\xn,etieq.;  Erik.  B.  iv.  tit.  8,  §  25; 
Bank.  i.  684  ;  ii.  101 ;  BeTi  Princ.  §  1731 ; 
Sandford  oa  Entails ;  Dunca^i's  Digest  «/  En- 
tail Cases.     See  Taihie. 

Ilh  and  Entry,  The  clause,  cum  libera 
exitv  et  iatroilu  ("  with  free  ish  and  entry,") 
in  the  lenendas  of  a  charier,  imports  a  right 
to  all  ways  and  passages.  In  sl>  far  as  they 
roay  be  necessary  to  kirk  and  market,  througb 
the  adjacent  grounds  uf  the  grauter,  who  is, 
by  the  clause,  laid  under  that  burden.  But 
though  the  ground  througb  which  the  dis- 
ponee must  necessarily  pass  should  belong  to 
another  than  the  granter,  and  though  it  i 
should  not  be  subjected  to  any  cooventioual 
sei  vitude,  it  arises  from  the  rights  and  oh-  I 
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ligationi  enential  to  property,  that  every 
proprietor  must  afford  to,  and  is  entitled  to 
claim  from  his  neighbour,  free  ish  and  entry. 
This  right,  however,  which  is  founded  in  ne- 
cessity, will  not  be  extended  to  all  convenient 
passages,  or  to  roads  by  the  nearest  line,  or 
through  different  parts  of  tbe  grounds  belong- 
ing to  the  conterminous  proprietor.  Stair, 
B.  ii.  tit.  3,  §  79 ;  Ersk,  B.  U.  tit.  6,  §  9 ; 
Bank.  i.  592. 

Imiu  ;  has  different  significations  in  law : 
it  means  the  progeny  begotten  between  a 
man  and  his  wife  ;  the  profits  arising  from 
amerciamenU  and  fines;  or  the  profits  of 
lands  and  tenements  (see  Bxilus) ;  but  it 
most  generally  signifies  the  question  of  law 
or  fact  issuing  out  of  the  allegations  and 
pleas  of  the  pursuer  and  defender  in  a  cause. 
When,  in  the  course  of  pleading,  one  party 
makes  an  averment  which  his  opponent 
denies,  the  parties  are  said  to  be  at  issue. 
Issues  are  either  upon  matter  of  law,  or  upon 
matter  of  fact.  Issues  in  law  are  pure  <]ues- 
tions  of  law  for  the  determination  of  a  Judge. 
In  Scotland,  an  issue  in  law  is  brought  out 
either, ls(,  As  preliminary,or  in  the  shape  of 
a  question  of  relevancy  ;  or,  2d,  As  resulting 
from  admitted  or  proved  facts;  or,  Zd,  aI 
arising  out  of  a  special  verdict,  hill  of  ex- 
ceptions, or  reserved  question  of  law.  In  the 
recent  practice  of  the  Court  of  Session,  the 
tendency  has  been  to  av<Nd  disposing  of  ques- 
tions of  law  before  aacertainmeot  ^  the  facts, 
where  there  is  issuable  matter  on  record; 
although  there  are  circumstances  in  which 
the  Court  will  dispose  of  an  action  upon  the 
relevancy  in  law  of  the  avermeuts  upon  which 
tbe  oause  depends ;  Earl  of  Galloway  t.  Grant, 
20th  June,  1857;  Dobbiey.  Johnston  and  But- 
sell,  26th  February  1859.  The  result  of  this 
course  of  practice  is,  that,  in  the  general  cose, 
where  parties  do  not  renounce  probation,  and 
the  questions  arising  between  them  aro  such 
as  require  and  admit  of  proof,  matters  gene- 
rally resolve  at  once  into  an  issue  or  issues  of 
fact.  For  the  ascertainment  of  such  matters 
of  fact  there  are  various  forms  of  procedure 
adapted  to  the  nature  of  the  cause  and  of  the 
matter  to  be  ascertained;  inter  (^ra(l.} Proof 
by  commission,  13  and  14  Vict.,  c.  36,  §  49 ; 
(2.)  Remits  to  persons  of  science  and  skill ; 
(3.)  Trial  of  special  questions  of  fact  before 
the  Lord  Ordinary  under  13  and  14  Vict.,  c. 
36,  §  48  ;  and  lastly  (4.)  Trial  by  jury  (or 
before  the  jjord  Ordiuary  of  consent  without 
jury,  under  §  46  of  the  above  statute)  upon 
issues  adjusted  at  the  sight  of  the  Court.  Of 
these  the  most  important  is  the  last;  and  in 
that  form  of  process  no  step  is  of  more  con- 
sequence, or  requires  groaUr  delicacy  and  ^■ 
tention  on  the  part  of  practitioner^  tliaa  iba 
adjustment  of  the  issue  or  isanes. 
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As  to  th«  causeB  specially  ftppropriated  to 
jury  trial,  and  which,  in  the  ordinary  conrae, 
lead  to  iBSUBB  of  Tact,  see  the  article  Jmy  Trial. 
It  is  to  be  observed,  howeTer,  that  it  is  not 
merely  in  the  eoumerated  actions,  but  wher- 
erer  matters  of  fact  suitable  for  trial  by  jury, 
and  not  appropriated  to  any  other  form  of 
procedure,  require  to  be  aecertained,  that 
isBues  may  be  ordered. 

The  node  of  adjusting  issues  now  in  use  is 
regulated  by  the  Court  of  Session  Act  of  1650 
(13  and  14  Vict.,  c.  36),  by  which  the  pro- 
cedure in  jury  causes  is  assimilated  as  far  as 
possible  U>  the  procedure  in  other  Court  of 
Session  canses  <§  36).  The  offices  of  Issue 
Clerk  and  Jury  Clerk  are  abolished,  and  their 
duties  are  transferred  to  tbe  clerks  of  Session 
(§  37) ;  and  it  is  enacted  by  section  38,  as  to 
the  procedure  for  the  atijustment  of  issues, 
**  that  where,  in  the  course  of  any  cause  be- 
fore the  Court  of  Session,  matter  of  fact  is  to 
be  d«termined,  and  an  issue  is  to  be  adjusted 
with  reference  thereto,  it  shall  be  the  duty  of 
the  pursuer  to  prepare  and  lodge  in  process 
the  issue  he  proposes,  and  it  shall  be  the  duty 
of  the  defender  to  prepare  and  lodge  in  pro- 
cess any  counter  issue  required  by  the  nature 
of  his  defence ;  and  the  Lord  Ordinary,  before 
whom  such  cause  depends,  after  cansiog  issues 
to  bo  prepared  and  lodged  as  aforesaid,  shall 
forthwith  appoint  parties  to  attend  him  at 
chambers,  or  shall  order  the  case  to  the  roll, 
for  the  adjustment  of  an  issue  or  issues,  for 
the  trial  of  such  cause,  or  of  such  matter  of 
fact  arising  therein  as  is  to  be  determined  by 
jury  trial ;  or  if  such  issue  or  issues  bo  not 
adjusted  and  settled  with  the  consent  of  par- 
ties at  tlie  meeting  or  enrolment  so  fixed,  or 
at  a  second  such  meeting  or  enrolment  for 
the  same  purpose,  if  such  second  meeting  or 
enrolment  shall  be  appointed  by  the  Lord 
Ordinary,  the  Lord  Ordinary  shall  imme- 
diately report  the  matter  to  the  Inner  House, 
by  whom  such  issue  or  issues  shall,  upon  sucb 
report,  be  adjusted  and  settled."  Section  39 
enacts,  "  That  it  shall  not  be  necessary  to 
«ngroes  any  issue  or  issues  with  a  view  to 
trial  by  jury,  but  such  issue  or  issues,  when 
adjusted  and  settled,  as  aforesaid,  by  tlie  Lord 
Ordinary  or  the  Court,  shall  at  the  same  time 
be  approved  by  interlocutor  to  that  effect, 
and  shall  be  signed  and  authenticated  by  the 
jndgo  as  relative  thereto,  which  proceeding 
■hall  be  equivalent  to  engrossment  as  at  pre- 
sent practised."  In  order  to  discourage  un- 
necessary disputes  before  the  Lord  Ordinary 
upon  the  terms  of  issues,  involving  the  neces- 
sity of  reporting  the  matter  to  the  Inner 
House,  the  Court  have  recently  disposed  of 
the  question  of  expenses  connected  with  such 
reports  apart  from  the  general  expenses  in 
the  cause,  and  in  the  same  manner  as  if  par- 


ties  had  gone  to  the  Inner  House  on  a  Se- 
claiming  Note ;  Macket!aT  v.  Dvke  o/  Suther- 
land, Jan.  14, 1859  ;  21  D.  222. 

As  to  the  general  principle  on  which  issues 
are  framed  in  Scotland,  doubts  have  recently 
been  suggested  (see  case  of  Tulloch  v.  Damdaon, 
July  17,  1858,  20.  D.  1319)  whether,  in 
consequence  of  certain  observations  in  the 
House  of  Lords  in  theeasoof  iforyativ.  Jlfoms 
(20.  D.  H.  L.  p.  18;  39.  Jur.  p.  690),  it 
is  not  necessary  to  make  the  issues  more  pre- 
cise and  specific  than  has  been  usual  in  recent 
practice.  The  observations  referred  lo  were 
to  the  effect  that  the  issues  adjusted  are  in- 
dependent of  the  record,  and  that  it  is  incom- 
petent to  refer  to  the  rncord  for  the  purpose 
of  limiting  or  controlling  a  general  issue. 
See  opinion  of  LobdChelhbfobd  in  the  above 
case  of  TullocK  v.  Davidson,  and  the  opinion  of 
Lord  Bbocohak  in  the  case  of  L^i,  Mason, 
and  Co.  v.  Forbes  (6  W.  and  S.,  p.  403).  See 
also,  however,  the  opinion  of  Loud  Caufbxll 
to  a  contrary  effect  in  the  case  of  the  House- 
hill  Co.  T.  NeiUon,  6th  March  1843,  2  Bfli't 
App.  p,  1.  Issues  are  framed  in  the  form  of 
questions,  raising  not  merely  isolated  points 
of  fact,  but  the  general  question  or  questions 
on  which  the  case  or  coses  of  the  parties  de- 
pends, or  is  alleged  to  depend;  and  these 
questions  are  expressed  in  as  short  and  con- 
cise a  form  as  possible,  "  consistently  with  a 
fair  indication  of  the  nature  of  the  points  in 
dispute,  and  the  legal  principles  which  are 
involved  in  the  discussion  of  them  "  (Macf.  tm 
Its.,  p.  11).  Ko  issue  will  be  allowed  on  a 
point  not  fairly  within  the  action  as  laid,  nor 
on  a  matter  even  within  the  grounds  of  action, 
if  vaguely  and  indefinitely,  or  inconclusively 
set  forth  in  the  record.  To  entitle  a  party 
to  an  issue  of  fraud,  or  of  acquiescence,  or  of 
homologation,  or  of  other  matter  involving 
legal  considerations,  the  averments  on  record 
must  be  specific.  The  mere  general  itii.te- 
Toent  of  fraud,  aeqaieseence.  Sea.,  will  not  do; 
but  facts  must  be  set  forth  relevant  and  suffi- 
cient in  law  to  support  the  statement.  It  is 
usual  to  preface  the  issues  with  such  admis- 
sions as  may  be  proper,  for  the  purpose  of 
narrowing  the  point  or  points  to  ba  tried. 
The  Court,  however,  are  not  in  use  to  compel 
a  party  to  allow  the  facts  admitted  by  him  on 
record  to  be  thus  set  forth.  (See  Adntisstons.) 
Where  several  ditfeient  claims  are  involved 
they  are  referred  to,  as  specified  in  a  schedule 
subjoined;  but  this  schedule  is  not  in  any 
other  sense  to  be  held  a  part  of  the  issues 
than  as  showing  the  limits  of  the  claims. 
Malice  must  be  inserted  in  the  issue  where 
the  defender  is  entitled  to  found  on  the  pro- 
tection of  privilege,  but  not  oiherwise.  (See 
Malice,  Probable  Cause.)  Although  both  the 
summons  and  condescendence  aver  malice,  it 
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does  not  of  necessity  follow  that  it  muEt  be 
inserted  iu  the  issas.  In  aotioos  for  reducing 
deeds,  where  the  gronnds  of  action  infer  an 
Absolute  nullity,  the  general  issue  ia  adopted, 
e,^,,  whether  the  deed  in  question  is  not  the 
deed  of  the  purtj  whose  deed  it  purports  to 
be?  But  where  it  is  voidable  only  on  spe- 
cial grounds,  issues  specifying  the  particular 
STouuds  of  reduction  are  the  proper  issues. 
It  is  sometimes  necessary  for  the  dereDder  to 
take  an  issue.  Where  his  defence  is  a  simple 
avoidance  he  does  not  require  a  separate 
issue.  But  vhere  the  case  depends  on  two 
separate  and  distinct  pkas,  as  to  which  the 
until  of  proof  is  thrown  on  the  parties  respec- 
tively, each  ought  to  take  an  issue.  In  ge- 
neral, the  same  issue  or  set  of  issues  serves, 
where  several  defenders  are  called  in  the 
same  action  about  the  same  subject  matter. 
But  special  circumstances  may  render  it  in- 
eitpedient  to  adhere  to  this  rule.  After  the 
issues  have  been  adjusted  and  settled,  the  par- 
ties can  have  no  farther  discussion  regard- 
ing them  ;  a  rule  strictly  adhered  to,  unless 
when  both  parties  consent  to  an  alteration. 
It  is,  however,  competent  for  the  Court  at  the 
trial,  whether  both  parties  consent  or  not,  to 
allow  a  mere  verbal  alteration,  or  the  cor- 
rection of  a  clerical  mistake,  in  the  writing 
out  or  engrossing  of  the  issues.  For  the 
forms  of  issues  in  different  cases,  see  Mac/ar- 
lane  ami  CUghorn  on  hsua  (1849),  and  the 
cases  in  the  Session  Reports  under  the  head 
Proem.     See  also  Erak.  B.  i.  tit.  3,  §  S5, 
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»»(«  77  6y  Ivory :  BeU't  Pnnc.  §  2272 ;  Jf«e- 
farlane'i  Jury  Prac.  63 ;  Alexander't  Abridy, 
of  A.  S.  281,  291  ;  Shaw'a  Digett. 

ItvoBJg  of  Bills.  Id  questions  u  to  tbo 
power  of  making  certain  alterations  on  th» 
terms  of  a  bill  or  note,  it  is  of  importance  to 
determine  whether  or  not  it  has  been  issned. 
A  bill  or  note  is  issued  as  soon  as  it  is  in  the 
hands  of  a  person  entitled  to  enforce  payment, 
whether  it  has  been  given  in  exchange  for  a 
cross  acceptance,  or  for  any  other  value,  and 
whether  the  payee  and  holder  is  the  drawer 
or  a  third  party.  But  it  is  not  issued  unless 
it  is  in  the  bands  of  the  payee  or  other  holder, 
when  drawn  in  favour  of  a  third  party,  or  if 
it  is  made  payable  to  the  drawer,  unless  it 
has  been  accepted  or  indorsed  by  the  drawer. 
In  England,  an  accommodation  bill,  which, 
though  both  accepted  and  indorsed,  was  de- 
posited in  the  hands  of  an  agent  for  behoof 
of  all  parties,  was  held  not  to  be  fully 
issued  till  it  had  been  given  to  a  third  party. 
Thomson  on  Bilk,  187.  See  BiU  of  Ex- 
ckange. 

Itisr ;  a  Roman  law  rurni  servitude,  sig- 
ifying  the  dominant  proprietor's  right  of  a 
oi'se  or  foot  passage  for  nimself,  his  family 
and  tenants,  through  the  servient  proprietor's 
lands.  Stair,  B.  ii.  tit.  7,  5  10 ;  Ersi.  B.  ii. 
tit.  9,  §  12.     See  Road.     Actut.     Via. 

Iter;  according  to  Skene,  is  whatever 
travels.  Thus,  ikr  camerarii,  the  chamber- 
lain aire;  I'br  juiticiarii,  the  justice  aire. 
Skene,  h.  I.   See  Juttice  Aire. 


Jaotm  Heroiiim,  Uvanda  navisanua;  or 
Jettison.  Where  goods  are  thrown  overboard 
for  the  purpose  of  lightening  a  ship  during  a 
storm,  the  owners,  both  of  the  ship  and  of  the 
cargo  saved,  are  liable  to  the  owners  of  the 
goods  thrown  out  for  the  common  benefit,  in  a 
proportion  of  the  loss.  The  necessity  of  the 
measure  must  be  determined  upon  by  the 
master  and  a  majority  of  the  mariners.  But 
where  the  mast  goes  by  the  board,  or  the  an- 
chor is  lost  through  the  violence  of  the  storm, 
and  not  by  a  voluntary  act  for  the  genera) 
boneSt,  the  loss  falls  on  the  ship  and  freight 
alone.  And  even  where  any  of  these  articles 
have  been  cut  away  to  avoid  danger,  there  is 
no  contribution  if  the  danger  arose  from  the 
state  of  the  ai-ticles  themselves.  Where  the 
ship,  notwithstanding  the  jettison,  has  been 
at  last  wrecked,  if  any  part  of  the  goods  have 
been  saved  from  the  wreck,  the  owners  of  the 
goods  previously  thrown  overboard  to  lighten 
the  ship  will  have  a  claim  to  a  proportional 
contribution  from  those  whosegoods  are  saved; 


the  presumption  being  that  the  prior  lighten- 
ing of  the  ship  was  the  means  of  preventing 
the  total  loss  o(  the  goods.  See  this  subject 
treated  of,  wee  Contribution.  See  also  Stair, 
B.  i.  tit.  8,  §  8 ;  More's  Notes,  Iv. ;  Brodie'a 
Supp.  1006;  Ersk.  B.  iii.  tit.  3,  S  55  ;  BeWt 
Com.  i.  584 ;  Tail's  Jastiee,  voce  WreA  ;  Jurid, 
Stiilet,  ii.  554.    See  Average. 

Jail.     See  Prison. 

Jail-Breaking.     See  Breaking  <f  Fritim. 

Jail-Feet.  Jailorshadbeeninusetocbarga 
fees  against  debtors  at  so  much  a^ay.  But 
the  point  having  been  tried  in  a  question  be- 
tween  a  jailor  and  a  person  imprisoned  for  a 
civil  debt,  it  was  held  that  the  magistrates  of 
every  burgh  are  obliged  to  keep  up  a  frca 
jail ;  and  that  neither  they  nor  their  jailort 
are  entitled  to  exact  any  such  dues  frtaa 
debtors  incarcerated  in  their  prisons;  Jf'mm- 
nie,  Dec.  7,  1803,  Mor.  p.  11,769.  Whwi  • 
debtor  has  obtained  the  benefit  of  the  adflf 
grace,  the  Jailor  has  no  right  to  jail  feae  ftSM 
him;   IfWhinnie,  March  11.  1801, JT.i^ 
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Frwmer,  No,  1.  See  Mor.  Did.  voce  Pritoner; 
Bnvn't  Sgnop.  1769. 

Jedge  uid  Warrant;  is  the  authorit?  given 
by  the  Deiui  of  Guild  tti  rebuild  or  repair  a 
raiootu  tenement.  A  petition  is  presented, 
praying  the  judge  to  visit  the  premises,  and 
to  grant  warruit  to  baild  agreeably  to  a  plan, 
and  to  Sod  and  declare  the  expense  of  the 
building  to  be  a  real  and  preferable  debt  af- 
fecting the  subject;  the  account  to  be  cog- 
nosced by  the  court  after  the  building  is  com- 
pleted. On  this  application  the  Dean  of 
Guild,  after  a  citation  of  all  parties  interested, 
snmmons  a  jury  to  examine  the  subject;  and 
their  verdict,  on  the  necessity  of  the  opera- 
tion of  building  or  repairing,  autfaorizoa  the 
Dean  of  Guild  to  grant  a  warrant  for  having 
it  done.  The  accounts  are  afterwards  pro- 
duced to  the  court,  referred  to  tradesmen, 
and  being  approved  of  by  those  to  whom  they 
are  referred,  they  are  by  the  court  declared 
to  form  a  real  burden  on  the  property.  This 
rorni  is  usually  resorted  to  by  those  who  have 
a  title  to  the  area,  but  are  doubtful  of  the 
validity  of  their  title.  It  may  also  be  resorted 
to  by  an  adjudger  or  heritable  creditor  in 
poosesuon  ;  since,  without  such  judicial  autho- 
rity, it  is  doubtful  whether  ho  would,  in  ac- 
counting with  other  creditors  adjudging,  have 
a  claim  for  the  expense  laid  out  in  repairs. 
But  where  the  person  having  right  to  the  re- 
version or  property  either  cannot  be  found, 
or  takes  no  charge  of  the  property,  the  cre- 
ditor, adjudger,  or  other  possessor  is  safe  to 
make  the  repairs  required ;  the  Deau  of 
Gnild  proDOuncing  a  decree,  cognoscing  and 
declaring  the  amount  of  repairs,  and  costs  of 
the  proceedings,  with  interest,  to  be  a  real 
and  preferable  debt  affecting  the  tenement, 
and  granting  a  warrant  to  the  applicant  to 
let  or  possess  the  tenement  until  the  snma 
expended,  with  interest,  shall  be  repaid.  The 
extract  of  the  decree  is  the  ground  and  voucher 
«f  the  debt  and  of  the  preference,  and  the  re- 
cording of  it  in  the  Dean  of  Guild  books  is 
held  legal  notice  of  the  bui'den.  (See  SearA 
of  IwMwhra'Mt*^  Where  the  tenement  is 
ruinous,  and  has  been  uninhabited  for  three 
yeara,  a  judicial  procedure  is  authorized  by 
the  statute  1663,  c.  6.  the  provisions  of  which 
will  be  found  in  the  article  House*.  Whera 
a  tonement  belonging  to  several  persona  has 
been  burnt,  and  some  of  the  proprietors  will 
not  consent  to  rebuild  it,  any  one  of  them 
may  apply  to  have  the  rest  decerned  to  give 
their  concurrence  to  a  plan  and  elevation 
made  out,  and  to  build  tlieir  respective  por- 
tions within  a  limited  time ;  and  on  their 
failure,  for  a  warrant  to  the  petitioner  to  do 
the  work  at  their  expense.  The  expense  of 
the  rebuilding  the  storeys  or  sul^cts  becomes, 
aa  in  the  other  cases,  a  real  burden  on  the 


JOI 


479 


property,  and  the  petitioner  may  have  war- 
rant to  let  or  possess  the  subjects  until  fully 
indemniHcd.  The  form  of  the  application  and 
of  the  other  proceedings  in  the  jedge  and 
warrant  will  be  found  in  Jvrtd.  Slytes.  See 
also  Bani.  B.  iv.  tit.  20,  5  2  ;  BeWi  Com.  i. 
750  ;  Kama'  Slat.  Law,  L  (.;  Bell  on  Pur- 
chaier's  Title,  139  ;  EoM't  Led.  ii.  505 ;  Boyd'x 
Ju4.  Proceed.  342.  See  Houses.  Dean  of  Guild. 
Common  Interest. 
.    JettisoiL  See  Jac(u«  Jf«rct'um.  Contribution. 

JewiahLav.  ThejudiciallawofMoseshas 
no  binding  authority  as  law  iu  this  country. 
Ersk.  B.  i.  tit.  i.  ^  26. 

Jewisli  Helicon.  Persons  of  the  Jewish 
religion  are  relieved  from  taking  the  decla- 
ration required  by  9  Geo.  IV.,  c.  17,  nud  are 
required  instead  thereof  to  make  and  sub- 
scribe the  declaration  set  forth  in  tfae  8  and 
9  Vict.,  c.  52.  See  that  act,  and  21  and  22 
Vid.,  e.  48.  As  to  Jewish  marriages,  see  10 
and  11  Viet.,  c.  58.  As  to  Jewish  schools, 
and  rights  of  property,  see  9  and  10  Vid.,  c. 
39,  §  2. 

Joint  Obligant;  means  a  penon  bound 
along  with  another  to  pay  or  perform.  Such 
co-obliganis  were  termed  in  the  Roman  law 
eorrei  debendi.  Where  the  obligation  is  to 
perform  any  act,  they  are  bound  in  solidvm, 
and  each  may  be  sued  singly  to  perform  the 
act ;  but  where  tho  obiigation  is  to  pay  money, 
or  to  deliver  fungibles,  which  admit  of  being 
divided  into  parts,  each  will  be  liable  only 
for  a  proportional  performance  of  the  obli- 
gation. Even  where  the  original  obligntion 
is  such  that  it  cannot  he  divided,  and  where, 
therefore,  performance  of  the  obligation 
might  have  been  demanded  from  either  of 
the  obliganis,  yet  where  tho  obligation  baa 
not  been  performed,  and  where,  in  default  of 
performance,  a  sum  of  money  in  name  of 
damages  has  been  awarded  in  lieu  of  perform- 
ance, the  money  so  sulistituttd  being  divisible, 
each  obligant  will  be  liable  only  j.ro  rata. 
Generally  speaking  it  is  only  where  juint  ob- 
ligants  are  hoaad  jointly  and  severally,  or  bound 
as  full  debtors,  that  they  are  held  liable  sin- 
guli  in  solidum,  or  each  for  the  whole,  the  ex- 
ceptions to  this  rule  being,  1;^,  In  the  case  of 
the  obligants,  in  a  bill  of  exchange,  who  are 
bound  jointly  and  severally,  whether  the  ob- 
ligation be  so  expressed  or  not ;  and  2d,  In 
the  case  of  indivisible  obligations,  as  above 
explained.  Alexander,  28th  Nov.  1827,  6  S. 
a  D.  150 ;  Darlington  v.  Gray,  6th  Dec  1836, 
15  5.  d:  D.  197 ;  Erst.  B.  iii.  tit.  3,  §  74 ; 
BelUs  Princ.  §  51,  et  seq.;  lilust.  ib. ;  Thornton 
on  Bills,  262-4  ;  Meazies'  Led.  p.  206.  See 
Correi  Debendi,  and  authorities  there  cited.  See 
also  Conjancttv  and  severally. 

Joint  Trade  or  Adventiire.  This  differs 
from  society.    A  copartnership  is  held  in  law 
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as  one  penon,  all  th«  partners  being  boand 
tittguli  in  Mdum  for  the  detttB  of  the  company. 
But  a  joint  trade  is  merely  an  nnioo  of  the 
joint  adventurers  for  a  particular  adventure, 
in  which  there  is  no  corporation  uor  firm  to 
bind  the  persons  concerned,  who  are  not  bound 
unless  by  their  own  acts,  or  the  stipulation  of 
the  contract.  Yet  the  joint  concern  iB  so  far 
a  pro  indiviio  property,  that  the  creditors  of 
one  individual  concerned  cannot  appropriate 
the  joint  stock  to  his  own  payment  until  the 
debts  of  the  concern  be  paid  off,  and  the  other 
persons  concerned  receive  their  shnres.  A 
company  may  be  partners  to  a  joint  adventure, 
and  this  to  the  effect  of  introducing  a  prefer- 
ence in  favour  of  the  creditoi's  of  the  adven- 
ture over  the  creditors  of  the  proper  com- 
pany. Where  goods  are  purchased  for  the 
purpose  of  carrying  on  the  joint  adventure, 
the  adventurers  are  liable  as  partners  for  the 
price.  But  there  is  no  such  responsibility 
fur  goods  purchased  previously  to  the  con- 
tract, though  afterwards  brought  into  stock. 
Id  dealings  within  the  limits  of  the  concern, 
each  partner  is  prapositut  negoliu  tocietatis, 
but  he  has  no  implied  mandate  to  bind  the 
partnei-s  generally.  Ersk.  B.  Hi.  tit.  3,  §  29 ; 
Bell's  Com.  ii.  649 ;  More't  Notes  on  Stair,  xcviii ; 
TItomson  on  Bills,  269  ;  Blair't  Jiistiai  of  Peace, 
h.  t. ;  Tail  on  Evidence,  299.  Pee  Partnership. 
Joint-Stock  Companies;  are  associations 
of  a  number  of  individuals  for  the  purpose 
of  carrying  on  a  specified  busineea  or  under- 
taking. They  are  generally  formed  for  the 
accomplishmeut  of  extensive  schemes  of 
trnde  or  manufacture,  or  the  completion  of 
some  object  of  natiiinal  or  local  importance. 
to  execute  which  individual  capital  or  energy 
would  prove  inadequate ;  such  as  railways, 
bridges,  canals,  Sec.  They  have  also  been 
found  well  adapted  for  the  formation  of 
hanks,  as  the  success  of  such  establishments 
depends  entirely  on  the  amount  of  public 
confidence  reposed  in  them.  Joint-stock 
companies  are  usually  constituted  by  a  writ- 
ten contract,  binding  every  one  who  becomes 
a  shareholder  to  contribute  an  amount  of 
capital  corresponding  to  the  number  of 
shares  which  he  may  hold,  and  to  concur 
with  the  other  shareholders  in  carrying  on 
the  proposed  undertaking  under  specified 
regulations.  The  transactions,  however,  of 
the  company  are  not  conducted  by  the  per- 
sonal co-operation  of  the  shareholders,  as 
partners  in  trade,  but  are  managed  by  direc- 
tors chosen  by  the  ossociatian,  and  announced 
to  the  public  by  advertisement  or  otherwise. 
The  shares  are  transferable.  They  are  held 
by  the  original  subscriber  to  the  stock  by 
means  of  a  scrip  receipt,  which  certifies  that 
he  is  entered  in  the  books  of  the  company 
u  possessor  of  a  certain  number  of  shares. 
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The  scrip  receipts  are  not  transferable  ;  and 
in  the  event  of  a  sale,  a  regular  stainpod 
deed  of  transfer  is  required  to  be  signed  by 
both  parties  before  witnesses.  These  deeds 
of  transfer  make  over  to  the  purchaser  for  s 
specified  sum  of  money,  a  certain  amount  of 
the  capital  stock  of  the  company ;  and  the 
purchaser  binds  himself  to  fulfil  ^1  the  con- 
ditions of  the  company's  contract.  The  sale 
of  a  share  in  a  joint-stock  company  cannot 
be  relied  on  as  terminating  the  seller's  per- 
sonal responsibility,  unless  it  be  accompanied 
by  such  precautions  as  are  necessary  in  dia> 
solving  an  ordinary  partnership ;  BelTi  (ktm. 
ii.  630.  But  a  clause  is  usually  inserted  in 
the  contract,  by  which  the  remaining  share- 
holders  guarantee  the  seller  of  stock  ogaiBst 
all  the  consequences  of  his  personal  responsi- 
bility. Several  of  the  old  banking  establish- 
ments, such  as  the  Bank  of  Scotland,  tha 
Royal  Bank,  and  the  British  Linen  Com- 
pany, claim  exemption  for  their  partners 
from  all  responsibility  beyond  tbeir  shares. 
But  with  reference  to  associations  of  that 
nature  of  more  recent  formatiun,  the  under- 
standing of  the  public,  and  of  the  companies 
themselves,  undoubtedly  is,  that  the  holders 
of  stock  are  liable  to  the  full  extent  of  their 
fortunes.  Some  legal  writers,  on  the  autho- 
rity of  a  decision  pronounced  in  the  middle 
of  last  century,  are  inclined  to  hold  it  aa  the 
law  of  Scotland  that  the  responsibility  of 
the  partners  of  joint-stock  companies  is 
limited  to  their  shares  ;  Utevenion  and  Co.  t. 
X-Jfair,  14th  Dec.  1757,  M.  14607;  5 
Browti't  Sap.  340.  The  question  seems  not 
to  have  occurred  for  determination  since  ; 
l)ut  there  is  a  strong  impression  that,  were 
such  a  question  to  be  raised,  the  individual 
responsibility  would  be  held  unlimited.  A 
joint-stock  company,  with  a  descriptive  firm, 
has  no  persona  standi  by  that  firm,  and  the 
partners  cannot  subscribe  it  to  bind  the  com- 
pany. But  although  an  action  cannot  be 
raised  by  or  against  the  company  by  a  do- 
scriptive  firm,  action  may  be  maintained  by 
the  social  name,  along  with  that  of  tha 
partners,  or  against  the  society  by  its  name 
only,  if  the  partners  be  called.  A  distinction 
has  been  taken  between  a  proper  and  a  de- 
scriptive firm  relatively  to  the  right  to  Bue 
and  defend  :  the  decisions  upon  this  point 
are  cited  in  the  article  Firm.  Under  the  act 
7  Geo.  IV.,  c.  67,  joint-stock  banking  com- 
panies may,  on  fulfilling  certain  conditional 
sue  and  be  sued  in  name  of  their  managsr  ; 
Erst.  B.  tii.  tit.  3,  §  28,  noU  by  Mr  Iwttf ; 
Bellas  Com.  ii.  627;  BeU^s  Princ.  j  389i 
lUmt.  ib. ;  Thomson  on  Bills,  661.  Sm 
Partnership.     Batik. 

Persons  not  fewer  than  seven  maj  as* 
form  themselves  into  a  oorporatod  « 
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Kith  or  williout  limited  liability,  by  Bubacrib- 
ing  their  names  to  a  memorandum  of  associ- 
ation in  the  form  A,  annexed  to  the  Act  19 
and  20  Vict,  c.  47,  1856,  and  by  having  such 
memorandum  registered  in  terms  of  that  act. 
A  partnership  of  more  than  twenty  persons 
cannot  now  carry  on  any  trade  or  business 
having  gain  for  its  object,  unless  it  is  regis- 
tered as  a  company  under  the  act,  or  are 
authorized  to  do  to  by  some  private  act  of 
Parliament,  or  by  royal  charter  or  letters 
patent.  The  memorandum  of  association 
nets  forth  (1.)  The  ntune  of  the  company ; 
(2.)  The  place  of  the  registered  office  in  which 
the  company  is  to  be  established ;  (3.)  The 
objecta  of  the  company ;  (4.)  The  liability  of 
the  shareholders,  whether  it  is  to  be  limited 
or  nnlimited ;  (S.)  The  amount  of  the 
nominal  capital  of  the  company ;  (6.)  The 
nnmber  of  shares,  and  the  amoont  of  each 
share.  Where  a  company  is  formed  with 
limited  liability,  the  word  "limited"  must 
be  the  last  word  in  the  name  of  the  company. 
Every  subscriber  to  the  memorandum  of  the 
asaociation  must  take  one  share  at  least,  aud 
the  nnmber  of  shares  taken  by  each  sub- 
scriber must  be  set  opposite  his  name  in  the 
memoraDdum,  and  upon  the  incorporation  of 
the  company  ha  is  entered  in  the  register  of 
ahareholders  as  a  shareholder  to  the  extent 
of  the  shares  taken  by  him.  The  memoran- 
dum of  the  association  may  be  accompanied 
by  articles  of  association  signed  by  the  sub- 
scribers to  the  memorandum,  and  prescribing 
regulations  for  the  company,  the  articles 
being  in  the  form  C  annexed  to  the  schedule 
of  the  act.  The  memorandum,  and  also  the 
articles  of  association,  must  respectively  bear 
the  same  stamps  aa  if  they  were  deeds,  and 
the  execution  by  any  person  of  the  memo- 
randum or  the  articles  must  be  attested  by 
one  witness  at  least.  The  memorandums  and 
articles  must  be  delivered  to  the  registrar  of 
joint-stock  companies,  who  retains,  and 
gisters,  and  certifies  under  his  hand  that  the 
company  is  incorporated ;  and  in  the  case  of  a 
limited  company,  that  it  is  limited.  On  this 
being  done,  the  subscribers  of  the  memoran- 
dum become  a  body  corporate  by  the  name 
prescribed  in  the  memorandum,  having  a 
perpetual  aucoession  and  a  common  seal,  with 
power  to  hold  lands.  Shares  in  tbe  company 
are  then  issued,  whieh  form  personal  estate, 
and  each  share  is  distinguished  by  its  appro- 

Eriate  number.  A  register  of  the  share- 
olders  is  kept  containing  (1.)  The  nsmes, 
addresses,  and  occupation  of  any  of  the 
shareholders  and  the  shares  held  by  each  of 
them,  distingnishing  each  share  by  its  num- 
ber ;  (2.)  The  amount  paid  b;  each  share- 
holder ;  (3.)  The  date  at  which  any  person 
was  entered  in  the  register  as  a  shareholder 


JOI 


481 


(4.)  The  dale  at  which  any  person  ceased  to 
be  a  shareholder  iu  respect  of  any  share. 
An  annual  list  of  the  shareholders  must  be 
made,  specifying  also  (1 .}  The  amount  of  the 
nominal  capital  and  the  nnmber  of  shares ; 
(2.)  The  number  of  shai-es  taken  np  to  the 
date  of  each  annual  list ;  (3.)  The  amount  of 
calls  made  on  each  share;  (4.)  The  total 
amount  of  calls  received;  (5.)  Tbe  total 
amount  of  calls  unpaid  ;  and  (6.)  The  total 
amount  of  shares  forfeited.  No  notice  of 
any  trust,  expressed  or  implied,  or  con- 
structive, is  entered  on  the  register  as  re- 
ceivable by  the  company,  and  every  person 
whose  name  is  entered  on  the  register  is,  for 
the  pui'poses  of  the  act,  deemed  to  be  a  share- 
bolder.  Shares  ai'e  traosferi'ed  in  the  form 
the  schedule,  and  are  executed  both  by 
the  transferror  and  the  transferree,  the 
transferror  remaining  a  shareholder  until 
the  name  of  the  transferree  is  entered  on  the 
register.  Calls  unpaid  on  any  share  consti- 
tute a  debt  due  by  the  shareholder  to  the 
company.  The  management  and  adminis- 
tration of  companies  formed  under  the  act 
are  regulated  by  {§  28  to  58  inclusive.  The 
winding  up  of  such  companies  is  regulated 
by  §§  67  to  105  inclusive.  In  the  event  of 
a  company  being  wound  up  by  the  court  or  vo- 
luntarily,  tbe  existing  shareholders  are  liable 
to  contribute  to  the  assets  of  the  company  to 
amount  sufBcient  to  pay  its  debts,  and  the 
costs,  charges,  and  expenses  of  winding  up 
the  same,  with  this  qualification,  that  if  the 
company  is  limited  no  contribution  is  required 
from  any  shareholder  exceeding  the  amount, 
if  any,  which  may  be  unpaid  on  the  shares 
held  by  him.  Where  a  company  (not  a 
limited  one)  is  wound  up,  any  person  who  has 
ceased  to  be  a  sbarebolder  within  the  period 
of  three  years  prior  to  the  commencement  of 
the  winding  up,  is  deemed,  for  the  purposes 
of  contribution  towards  payment  of  tbe  com- 
pany's debts,  and  the  costs,  charges,  and  ex- 
penses of  winding  it  up,  to  be  an  existing 
shareholder,  and  has  in  ^1  respects  the  same 
rights,  and  is  snbject  to  the  same  liability  to 
creditors,  as  if  he  had  not  ceased  to  be  a 
shareholder,  with  this  exception,  that  he  is 
not  liable  in  respect  of  any  debt  of  the 
company  contracted  after  the  time  at  which 
he  ceased  to  be  a  shareholder.  Where,  also, 
a  limited  company  is  wound  up,  any  person 
who  has  ceased  to  be  a  shareholder  within 
the  period  of  one  year  prior  to  the  com- 
mencement of  the  winding  np,  is  deemed,  fur 
the  like  purpose,  and  to  the  like  effect,  to  be 
an  existing  shareholder.  The  winding  up 
of  a  company  is  held  to  commence  at  tbe 
time  of  presenting  the  petition  to  the  Court, 
I  or,  if  the  company  is  wound  up  voluntarily, 
I  at  the  time  of  passing  the  resolution  authii- 
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lizins  the  winding  up.  Where  &  former 
■harebolder  of  as  QDlimited  company  is 
made  to  contribute,  he  U  entitled  to  be 
iodemniSed  by  the  transferred  of  his  Bhares 
in  a  degree  proportioned  to  the  Bhttres 
transferred.  Where  a  former  shareholder 
of  a  limited  company  is  made  to  contribute, 
the  transferree  must  indemnify  the  trans- 
ferror against  all  calls  made  or  accrued  due 
on  the  shares  transferred  subsequently  to  the 
transfer.  Where  the  directors  of  a  com- 
pany, coQstitated  nnder  the  act,  declare  and 
fay  any  diridend  when  the  company  is  known 
y  them  to  be  insolvent,  or  any  dividend  the 
payment  of  which  would  to  their  knowledge 
render  it  insolvent,  they  become  jointly  and 
severally  liable  for  all  the  debts  of  the  com- 
pany then  existing,  and  for  all  that  shall  he 
thereafter  contracted  so  long  as  they  shall 
respectively  continue  in  office ;  the  amount  of 
such  liability,  however,  not  to  exceed  the 
amount  of  the  dividend  paid.  If,  however, 
any  of  the  directors  shall  be  abroad  at  the 
time  of  making  the  divideud  so  declared  or 
paid,  or  shall  object  thereto,  and  shall  file 
their  objection  in  writing  with  the  clerk  of  the 
company, they  are  exempted  from  this  liability. 
The  Act  19  and  20  Vict.,  c.  47, 1856,  was 
amended  by  the  Act  20  and  21  Vict.,  c.  14, 

1857,  and  the  Act  21  and  22  Vict,  c.  60, 

1858.  The  Acts  relating  to  the  winding  up 
of  Joint-Stock  Companies  are  7  and  8  Vict., 
c  111,  1844;  11  and  12  Vict.,  o.  45, 1848  ; 
12  and  13  Vict.,c.  108, 1849 ;  and  20  and  21 
Vict,  c.  78,  1857.  The  Acts  relating  to 
Joint^Stock  Banks  are  7  and  8  Vict,  c.  113, 
1844 ;  9  and  10  Vict.,  c.  75, 1846  ;  20  and  21 
Vict.,  c.  49, 1857 ;  and  21  and  22  Vict,  c. 
91. 1858. 

Jointore  ;  is  a  oonventiooal  provision  to  a 
widow,  consisting  of  an  annual  payment  to 
her  in  money  during  her  lifetime,  or  of  a 
liferent  assignment  of  the  rents  of  lands,  or 
sometimes  of  the  liferent  of  lands  called  a 
locality,  in  which  she  is  infeft,  and  whereby 
she  takes  her  chance  of  the  rise  or  fall  in 
the  rents  of  the  lands.  If  a  jointure-house 
be  provided,  it  is  by  a  liferent  infeftment,  or 
by  an  obligation  to  pay  a  certain  rent  in 
place  of  a  house.  In  whatever  way  the 
jointnre  is  constituted,  whether  by  an  an- 
nuity or  by  a  locality  of  lands,  and  in  what- 
ever way  it  is  secured,  whether  it  rests  on  a 
personal  obligation  or  is  secured  heritably, 
it  excludes  the  widow's  terce,  unless  the  con- 
trary be  expressed.  See  Terce.  But  if,  by 
foult  or  fraud  of  the  husband,  the  wife's 
jointnre  is  lefl  unsecured,  she  seems  entitled 
to  recur  to  her  terce ;  and  sometimes  there 
is  a  Btipalation  to  that  effect.  Bank.  ii.  289 ; 
BeWs  Com.  i.  637 ;  BeWi  Princ.  §  1947 ; 
Jitrti^.  Stula,  i.  187,  et  seq.;  ii.  264,  428. 
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See  CetOrMl  of  Marriage.  As  to  the  vidow'a 
share  iu  the  goods  in  communion,  see  Jut 
Relietce.    See  also  Teree.    Contract  of  If  oniagA. 

JudgM,  Jurisdiction  flows  from  the  So- 
vereign alone,  and  is  divided  into  civil  and 
criminal.  The  Court  of  Justiciary,  consist- 
ing of  the  Lord  Justice-General  and  Lord 
Justice-Clerk,  and  five  of  the  Judges  of  the 
Court  of  Session,  termed  Commissioners  of 
Justiciary,  is  the  supreme  criminal  jurisdic- 
tion in  Scotland.  The  Court  of  Session,  con- 
sisting of  a  Lord  President  and  twelve  ordi- 
nary Judges  (of  whom  the  Lord  Justice-Clerk 
is  one),  is  the  supreme  civil  court  Inferior 
to  these,  and  possessing,  to  a  certain  extent, 
both  a  civil  and  crimioal  jurisdiction,  are  the 
sheriffs  of  the  different  counties  and  the  ma- 
gistrates of  royal  burghs ;  and  inferior  still 
in  point  of  jurisdiction  are  the  justices  of  the 
peace.  There  was  also  formeny  a  Commis- 
sary Court,  which  exercised,  to  a  certain 
extent,  the  jurisdiction  of  the  ancient  eccle- 
siastical courts.  And  the  jurisdiction  on  the 
seas,  aod  within  flood-mark,  and  over  all  ma- 
ritime questions,  was  exercised  by  the  Lord 
High  Admiral,  acting  by  the  Judge  of  the 
High  Court  of  Admiralty,  and  by  inferior 
admirals.  But  the  jurisdiction  of  the  High 
Court  of  Admiralty  has  been  transferred  to 
the  Court  of  Seauon,  and  that  of  the  Com- 
missary Court  partly  to  the  Court  of  Sesdon 
and  partly  to  the  Sheriff  of  Edinburgh.  See 
CommUsaries.  Admiralty.  The  Scotch  Court 
of  Exchequer,  which  was  established  at  the 
Union,  consisted  of  a  Lord  Chief-Baron  and 
four  puisD^  Barons,  and  had  jurisdiction  in 
questions  of  revenue  ;  but  the  jurisdiction  of 
this  Court  also  has  been  transferred  to  the 
Court  of  Session.  See  Exdteguer.  The  Judges 
in  these  Courts,  with  the  exception  of  the 
magistrates  of  hurghs  and  of  josticee  of  the 
peace,  receive  stated  and  regular  salaries, 
corresponding  to  the  rank  and  dignity  of 
their  stations ;  and  they  hold  their  offices  ed 
vitam  aut  ciUpam.  See  Cottrls.  Sesiion,  CmtI 
of.     Cclitye  of  Justice. 

Judfe  Ordinary;  a  name  applied  to  all 
those  Judges,  whether  supreme  or  inferior, 
who,  by  the  nature  of  their  office,  have  a  fixed 
and  determinate  jurisdiction  in  all  actions  of 
the  same  general  nature,  as  contradistin- 
gnished  from  the  old  Scotch  Privy  Conndl, 
or  from  those  Judges  to  whom  some  special 
matter  is  committed ;  such  as  cammissioneTS 
for  taking  proofs,  messengers-at-arms,  who, 
in  poindings,  Ac,  have  a  kind  of  judicial 
authority,  roacers  of  the  Court  of  Session, 
who,  under  the  old  law.hadjurisdictionin  ser- 
vices, and  other  the  like  cases  of  special  or  ex- 
traordinary jurisdiction.  £rtjt.B.  Ltit2,§]5. 

Judgment;  the  sentence  of  the  taw  pro- 
nounced by  a  court  upon  the  matter  contained 


in  the  record.  The  jadgments  pronounced 
in  the  different  courts,  nnJew  it  ia  otherwise 
provided  by  statnte,  may  be  brougbt  under 
the  review  of  a  superior  judicature,  with  the 
exception  of  the  judgments  pronounced  by  the 
Court  of  Justiciary.  Thus  the  judgments  of 
inferior  courts  may  be  brought  under  review 
of  the  Court  of  Session ;  and  the  judgment 
of  the  Conrt  of  Session  are  subject  to  the 
review  of  the  House  of  Lords.  See  JurUdic- 
Ufm.   Apptal.   Decree.    Inkrhcuiort/  Jvdgmeni. 

Jndicatnm  SoM.    See  Caviiw. 

Judicial  Procedure.  This  term  is  applied 
to  all  proceedings  in  a  court  of  law  falling 
under  the  cognisance  of  the  judge.  The  par- 
ticnlar  rules,  according  to  which  the  proceed- 
ings in  the  several  courts  in  Scotland  are 
conducted,  will  be  more  minutely  treated  of 
nnder  distinct  titles ;  but  some  general  prin- 
ciples applicable  to  judicial  process  may  here 
be  taken  notice  of.  1.  Although  the  general 
rule  of  law  is,  that  no  judicial  step  can  have 
any  effect  except  against  those  who  have  been 
regularly  called  as  parties,  yet  there  are  cer- 
tain pro4Kedings  which  affect  the  whole  com- 
munity, upon  the  principle  that  they  are 
parties.  Thus  the  judgments  pronouni^  in 
any  suit  are  binding  upon  those  only  who  are 
proper  parties  to  it ;  and,  therefore,  although 
such  judgments  may  be  regarded  as  prece- 
dents for  the  determination  of  similar  ques- 
tions, they  do  not  amount  to  ret  judicata,  nor 
preclude  the  trial  of  the  same  points  in  a 
question  between  other  parties.  On  the  other 
hand,  the  existence  of  certain  Judicial  pro- 
ceedings infers  litigiosity,  which  may  have 
important  effects  even  against  third  parties, 
who  contract  or  enter  into  transactions  with 
the  party  gainst  whom  litigiosity  strikes. 
See  LitigiosUy.  2.  The  courte  of  law  are  of 
course  open  to  every  individual,  whether  a 
subject  of  this  country  or  a  foreigner.  But 
with  regard  to  the  latter,  he  must  have  a  man- 
datory resident  in  Scotland,  personally  liable 
for  the  expenses  or  costs  of  suit,  in  case  they 
should  be  awarded  against  his  constituent. 
See  De/ettder.  Mandate.  3.  In  order  to  se- 
cure a  more  strict  attention  to  the  forms  of 
judicial  process,  it  has  been  deemed  expedient, 
generally  speaking,  to  commit  the  conduct 
of  all  lawsuits  ia  the  inferior  and  supreme 
courts  exclusively  to  certain  licensed  practi- 
tioners, who  have  undergone  a  course  of  study 
to  qualify  them  for  that  duty,  aud  who  are 
subjected  to  certain  probationary  trials.  In 
the  Court  of  Session,  although  a  party  may 
be  heard  viva  wee  upon  the  merits  of  his  case, 
be  must  devolve  the  general  management  of 
the  process  upon  a  counsel  and  agent.  The 
same  rule  prevails  in  the  sheriff  courts  and  in 
the  other  inferior  courU,  in  all  of  which  (with 
certain  exceptions  introduced  hy  special  sta- 
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tutes  intended  to  facilitate  the  recovery  of 
small  debts)  the  hnsiness  is  conducted  by  pro- 
curators duly  admitted.  4.  In  judicial  pro- 
ceedings a  party  is  entitled  to  aver  any  fact 
pertinent  to  the  cause,  however  much  it  may 
militate  against  the  character  of  bis  adver- 
sary, or  of  any  witness  offered  against  him; 
and  action  will  not  be  sustained  on  account 
of  pertinent,  although  calumnious,  expressions 
thus  used  judicially.  But  any  libellous  mat- 
ter irrelevantly  introduced  is  not  entitled  to 
this  protection — a  distinction  which  has  been 
recognisedandrepeatedly  acted  upon.  See/Vo- 
cett.  Courts.  Defamation,  Damagtt.  Expeiaet. 

In  the  case  o(  Danidaon  v.  Paid,  29th  June 
I84IJ,  10  D.  1457,  it  was  ruled  that  a  party 
might  sign  his  defences.  In  a  subsequent 
stage  of  t£e  same  case,  it  was  ruled,  however, 
that  aparcy  could  not  sign  the  minute  closing 
the  record.  See  Davidson  v.  Paul,  23d  ]<'eb. 
1849,  n  D.  703.  It  was  also  ruled,  in  the 
case  a^Rennie  v.  Murray,  12th  Nov.  1850, 13 
D.  36,  that  a  condescendence  must  be  signed 
by  counsel,  and  not  by  the  party  himaelt 

Judicial  Factor ;  is  a  factor  or  adminis- 
trator appointed  by  the  Court  of  Session 
on  special  application  by  petition,  setting 
forth  the  circumstances  which  render  the 
appointment  necessary.  The  power  of  making 
such  appointments  is  vested  iu  the  Supreme 
Court  ex  niAHe  o^io,  and  as  coming  in  place, 
it  has  been  thought,  of  the  Scotch  Privy 
Council.  The  cases  in  which  such  appoint- 
ments are  usually  applied  for  and  made  are, 
where  a  father  has  died  without  asettlement, 
leaving  his  children  in  pupillarity,  in  which 
case  the  factor  is  called  a  factor  hco  tutorig; 
or  where  a  party  i-esident  abroad  has  suc- 
ceeded to  an  estate  in  Scotland,  the  factor 
in  that  case  being  called  a  factor  loco  absen- 
tis.  So  also,  where,  from  insanity  or  mental 
incapacity,  oxtreme  age,  or  even  severe  in- 
disposition, a  party  has  become  incapable 
of  managing  his  aJTaira,  the  Court  of  Ses- 
sion will  appoint  a  curator  botas;  or  where 
trustees  named  by  a  party  deceased  have  de- 
clined to  accept,  or  have  died  or  become  in- 
capable of  acting,  from  bankruptcy  or  other 
causes ;  or  where  tutors  have  been  removed 
as  suspect ;  or  where  a  subject,  or  its  rents 
and  profits  have  become  the  subject  of  judi- 
cial competition,  or  have  been  placed  under 
sequestration ;  and  generally,  in  all  cases 
where,  but  for  such  an  appointment,  there 
is  risk  of  the  property  perishing,  or  being 
injured  or  going  to  waste,  the  Court  will, 
on  the  application  of  a  party,  or  of  the  par- 
ties interested,  name  a  atralor  bonii  or  judi- 
cial factor,  with  what  are  called  "  the  usual 
pcrwers."  On  his  appointment,  the  factor 
must  find  caution  for  his  intromissions  and 
management,  his  cautioners  being  bound  cou- 
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janctly  and  BeTerally  vith  him;  but  the 
Court  have  refuBed  to  accept  a  party's  co- 
curatora  aa  his  cautioners.  In  his  manage- 
ment of  the  estate,  he  must  conform  to  the 
directions  of  the  A.S.  I3lh  Feb.  1730;  llth 
Dee.  1849;  llth  March  1851;  the  chief 
injnnctions  of  which  are,  that  the  factor 
shall  make  np  and  lodge  in  Court  a  ren- 
tal of  the  estate,  or  an  inventory  of  the 
money  and  cfTectB  falling  under  the  factory; 
that  he  shall  an nnallj  lodge  a  state  of  his 
accounts,  and  that  he  shall  do  proper  dili* 
geuce  in  recovering  rents  and  debts,  and,  if 
necessary,  confirm  money  and  moveable 
effects,  as  executor-dative  and  as  factor. 
He  holds  the  funds  subject  to  the  orders  of 
the  Conrt,  and  if  he  fail  in  observing  these 
directions,  he  may  he  removed  ;  and  failure 
to  lodge  his  accounts  annually  subjects  him 
in  a  "  mulct,"  to  be  modified  by  the  Court, 
and  not  to  be  und^r  one  half-year's  salary. 
The  duties  of  a  judicial  factor  in  bankruptcy 
proceedings  are  regulated  by  ^.iS'.  25lh  Nou. 
1857.  As  to  the  extent  of  the  factor's  jwcers 
many  questions  have  arisen.  B  j  the  Act  of  Se- 
derunt 1730,  he  is  empowered  to  grant  lease: 
to  continue  during  the  term  that  the  estate 
remains  under  the  inspection  of  the  Court, 
and  for  one  year  more ;  but  witli  regard  to 
other  acts  of  administration,  the  practical 
result  of  a  series  of  adjudged  cases  on  the 
subject  seems  to  be,  that  the  Court  never 
will  give,  prospectively,  any  extraordinary 
powers.  If,  however,  in  the  course  of  the 
management,  any  emergency  occurs,  the 
Conrt,  although  with  hesitation,  will  confer 
special  powers  on  special  application,  but 
only  in  cases  of  absolute  necessity.  In  spe- 
cial circumstances,  powers  to  grant  leases 
to  endure  for  various  periods  have  been  con- 
ferred. Such  powers,  however,  when  granted, 
must  always  he  eiercised  perictilo  petentit,  and 
subject  to  challenge  by  the  parties  interested. 
The  great  object  which,  in  all  such  cases,  the 
Court  has  in  view,  is  to  preserve  the  pro- 
perty for  the  parties  to  whom  it  belongs  at 
entire  and  as  much  unchanged  as  circumstan- 
ces will  poseibly  permit ;  and  power  to  raise 
an  action  of  reduction,  to  carry  on  a  par- 
ticular manufactory,  and  the  like,  has  been 
expressly  refused,  leaving  it  to  the  factor  to 
act  in  such  matters  on  his  own  responsibility. 
This  judicial  management  being  in  its  nature 
temjiorary,  expires  when  the  cause  which 
gave  rise  to  it  ceases,  or  when  a  more  per- 
manent judicial  manager  or  guardian  is  ap- 
pointed. The  factor's  commiuion  or  fee  is 
generally  fixed  At  5  per  cent,  on  the  sums  re- 
ceived by  him  ;  hut  in  special  cases  higher 
and  lower  rates  have  been  adopted ;  Moore, 
3d  July  1849;  11  A  1495.  Before  ajudi- 
cial    factor  can    obtain    his  discharge,  the 
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Court  must  be  satisfied  that  he  has  faith- 
fully performed  his  duty,  which  is  gene- 
rally ascertained  by  a  remit  to  an  accountant, 
and  he  is  not  entitled  to  be  exonered  on  pro- 
ducing an  extra-judicial  discharge  by  parties 
interested  in  the  estate ;  Chrielie,  16th  Fe>>. 
1844 ;  6  D.  681.  Where  the  factory  is  im- 
portant, and  the  intromissions  large  and 
numerous,  it  sometimes  happens  that  the  fac- 
tor applies  at  certain  stated  intervals  to  the 
Court,  to  have  his  accounts  audited  to  a  par- 
ticular date,  and  to  have  a  balance  struck  ; 
which  avoids  the  inconvenience  of  having  old 
accounts  and  vouchers  investigated  when  the 
circom8tanc«s  connect«d  with  them  are  out 
of  mind.  The  Court  will  not  appoint  more 
than  one  person  judicial  factor  or  curator  at 
the  same  time,  or  oue  party  to  be  factor, 
whom  failing  another ;  and  although  an  un- 
married woman  may  be  appointed,  a  married 
woman,  being  herself  under  curatory,  will 
not  be  appointed  even  to  take  charge  of  the 
estate  of  her  insane  husband.  They  have  also 
declined  to  appoint  a  husband  to  be  factor  to 
the  children  of  hia  wife  hy  a  former  marriage, 
and  likewise  a  par^  entitled  to  be  tutor-at- 
law  to  a  pupil  to  be  factor  on  hia  estate. 
At  common  law,  a  factor  or  trustee  is  not  en- 
titled to  purchase  debts  due  by  his  constitv^ 
ents,  or  rights  affecting  the  estate  under  his 
charge ;  and  in  the  case  of  judicial  factors 
appointed  by  the  Court  of  Session  over  lauded 
estates  under  sequestration,  the  common  law 
principle  is  fortified  by  the  Act  of  Sederunt 
2Sth  Dec  1708,  whereby  such  factors  are 
prohibited,  either  directly  or  indirectly,  from 
"  buying  in  and  componing  the  debts  affecting 
the  same."  Audit  is  declared,  that  if  any 
such  purchases  are  made,  they  shall  he  held 
equivalent  to  a  discharge  and  renunciation  of 
the  debts  so  bought  in  and  acquired  by  the 
factor ;  so  that  the  lands  and  the  debtor  shall 
he  freed  and  disburdened  of  the  same ;  and 
further.that  if  any  abatement  or  gratuity  shall 
be  obtained  from  any  of  the  creditors  to  whom 
they  make  payment  of  any  of  the  rents,  the 
abatement  or  gratuity  shall  accrue  to  the 
common  debtor  and  bis  creditors.  See  on  the 
subject  of  this  article,  A.  S.  13(4  Fell.  1730  ; 
nth  Dec.  1849;  lltA  ifa«A  1851 ;  25a  Nov. 
1857;  Brodie't  Sup.  to  Stair,  879,  et  teg.: 
Thomaon  on  BilU,  223;  359,  371,  723,755; 
Bdl't  Princ.  587,  and  mlhorities  Uiere  eiled; 
Shaw't  Digext,  voce  Judicial  Factor;  and  for  the 
/(n-mgof  the  application, die,  see  ■/un'd.iSfjrlM, 
vol.  iii.  p.  866,  et  leg.,  and  Shand'$  Prae.  voL 
ii.  p.  683;  Broim  on  Sale,  p.  192;  Fnur 
on  Per,  and  Dom.  Relalionx. 

Jodioial  DeckratioiL   See  DetlanOiop. 

Judicial  Law  of  Hohb,  See  JewiA  Lmm. 

Judicial  Sale ;  a  term  applied,  in  a  graani 
sense,  to  any  sale  which  takes  plaoo  raiclflr  J» 
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i'ldtl  authority.  The  circamstaoceB  in  which, 
in  the  practice  of  the  law  of  Scotland,  such  a 
sale  may  be  made  are  varioui.  ThuB,  in  the 
process  of  sett,  one  of  the  alternative  concla- 
eions  of  the  action  is,  that  tlie  ship  shall  be 
sold  by  judicial  authority,  and  the  proceeds 
UiTided  among  the  shareholders.  See  Sett. 
So,  in  the  case  of  an  indivisible  heritable  sub- 
ject, any  one  of  the  common  proprietors  is 
entitled  to  call  upon  the  co-propiietors  either 
to  parchase  bis  share  at  a  certain  price,  or  to 
tell  him  their  shares  at  the  same  rate,  or  to 
concur  in  exposing  the  subject  to  sale  by  pub- 
lie  roup.  See  Common  pToperty.  Other  in- 
stances of  judicial  sale  are,  the  sale  under  a 
sequestration  for  rent,  the  sale  of  poinded 
effects,  the  sale  of  a  minor's  estate  in  a  pro- 
cess of  cognition  and  sale,  and  the  sale  of  a 
perishable  subject,  pending  a  litigation  re- 
specting the  right  of  ownership,  or  the  like. 
by  much  the  most  important  judicial  sale, 
however,  is  that  of  the  heritable  property  of 
an  insolvent  person,  for  the  purpose  of  divid- 
iug  the  price  among  bis  creditors.  Under 
the  Bankruptcy  Act,  if  any  part  of  the  se- 
quMtrated  estate  consists  of  land  or  oLber 
Iteritable  subjects,  it  is  in  the  power  of  the 
creditors,  at  the  meeting  held.after  the  exa- 
mioation  of  the  bankrupt,  or  at  any  other 
meeting  called  for  tbe  purpose,  to  lesolre 
that  the  trustee  shall  dispose  of  tbe  heritable 
estate  by  public  sale,  or  bring  it  to  a  judicial 
■ale ;  and  if  such  resolution  has  been  made 
before  an  heritable  creditor*  having  a  power 
of  sale,  shall  have  commenced  proceedings 
for  sale, — or  if  such  proceedings,  n^er  being 
commenced  prior  to  the  date  of  such  resolu- 
tion, have  thereafter  been  unduly  delayed, — 
such  creditor  is  not  entitled  to  interfere  with 
the  sale  by  the  trustee.  If  a  public  sale  be 
resolved  on,  the  sale  is  to  be  made  by  auction, 
at  the  upset  price,  and  in  the  manner  which 
shall  he  fixed  by  the  trustee,  <  ith  consent  of 
the  commissioners ;  it  is  provided,  however, 
that  the  estate  shall  not  be  sold  for  leas  than 
the  upset  price,  and  that  such  upset  price 
shall  not  be  less  than  soCBcieot  to  pay  the 
debt,  prioeipal  interest,  and  expenses  of  the 
heritable  creditor.  It  is  competent  for  the 
trustee,  with  concorrence  of  a  minority  of  the 
creditors  in  number  and  value,  and  of  the 
heritable  creditors,  if  any,  and  of  the  ac- 
countant, to  sell  the  heritable  estate  by  pri- 
vate bargain,  on  such  terms  and  conditions 
as  the  trustee,  with  tbe  concurrence  of  those 
parties,  may  fix.  It  is  provided  that  the 
trustee  shall  make  up  a  scheme  of  ranking 
and  division  of  the  claims  of  the  heritable 
and  other  creditors  on  the  price  ot  the  estate 
sold;  that  such  scheme  shall  be  reported  by 
him  tv  the  Court  of  Session ;  aud  that  the 
judgmeot  thereon  shall  be  a  warrant  for  pay- 
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ment  out  of  the  price  against  tbe  purchaser 
of  the  heritable  estate.  Frovision  is  also 
made  for  the  granting  of  interim  warrants 
out  of  the  price ;  19  and  20  Viei.,  c  79,  §§ 
lU,  115,  116,  117.  The  important  process 
of  ranking  and  sale,  which  may  be  considered 
not  only  as  a  species  of  real  diligence,  but 
also  as  an  action  of  competition,  is  treated  of 
under  the  article  Hanking  and  Salt. 

Judioio  Sitti.    See  Caution. 

Jadioiain  Dei ;  the  term  anciently  applied 
to  all  extraordinary  triab  of  secret  crimes,  as 
those  by  single  combat,  the  ordeal  of  fire,  &v. 
See  Combat. 

Jadioimn  Parinm ;  a  trial  by  one's  peers. 
TomUM"  Diet.  h.  t. 

Jugglers ;  are  included  amongst  vi^bonds 
and  Jbgyptians,  and  other  descriptions  of  idle 
and  disorderly  persons,  against  whom  many 
penal  laws  were  enacted  by  the  Scotch  Par- 
liaments. Ertk.  B.  iv.  tit  4,  §  39 ;  ifuflM, 
vol.  i.  p.  474.     See  Sgypliaiu.     Vagabondt. 

JnraU ;  in  Bngland,  officers,  like  aldermen, 
sworn  for  the  government  of  corporations. 
This  term  is  aUo  applied  to  tbe  clause  with 
which  English  affidavits  close.  Tomlin^  Diet. 
Kt.    See4^ML 

Juratory  Caotion;  is  a  description  of  cau- 
tion, sometimes  oQ'ered  in  a  suspension  or 
advocation,  where  the  complainer  is  not  in 
circumstances  to  offer  any  better.  Where 
a  person  wishes  to  advocate  the  judgment  of 
a  sheriff,  or  other  inferior  judge,  upon  jura- 
tory  caution  only,  for  expenses,  he  applies, 
by  petition,  to  the  judge  of  the  inferior  court, 
praying  that  such  caution  may  be  received ; 
which  application  is  intimated  to  the  oppositu 
party  or  bis  agent.  Before  any  such  appli- 
cation is  granted,  tbe  complainer  ia  required 
to  depone,  at  a  time  and  place  previously  in- 
llmaied  to  the  opposite  party  or  his  agent,  in 
order  that  an  opportunity  may  be  offered  of 
cross- interrogating  him  as  to  whether  he  has 
any  lands  in  property  or  liferent,  or  bonds, 
bills,  or  contracts  containing  sums  of  money. 
Should  he  acknowledge  that  he  has,  he  must 
condescend  upon  them,  and  depone  that  be 
bos  no  other  lands,  bonds,  bills,  or  contracts 
containing  sums  of  money  belonging  to  him. 
The  complainer  must  also  lodge  with  the 
clerk  of  the  inferior  court  the  bond  of  cau- 
tion ;  a  full  inventory  of  his  subjects  and 
effects  of  every  kiud ;  and  an  enactment  sub- 
joined to  the  inventory,  bearing  that  he  will 
not  dilapidate  any  of  his  property,  and  that 
he  will  not  dispose  of  the  same,  or  uplift  any 
of  the  debts  due  to  him,  without  consent  of 
the  respondent  or  his  agent,  or  the  authority 
of  the  judge  (under  pain  of  imprisonment,  or 
being  otherwise  punished  as  guilty  of  fraud), 
till  the  advocation  be  discussed,  and  till  there 
Ije  an  opportunity  of  doing  diligence  for  any 
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expenBes  that  may  altimately  be  foand  due 
b;  him.  Farther,  tbe  complaiaer  must  lodge 
in  the  hands  of  the  clerk  of  the  inferior  court 
the  Touchers  of  any  debts  due  to  him,  and 
the  title-deeds  of  any  heritable  subject  belong- 
iug  to  him,  so  far  as  in  his  posseBsion  or  within 
his  power.  And  juratory  caution  has  been 
refused,  in  respect  of  the  non-delivery  of  the 
title-deeds,  although  they  were  not  in  the 
aospender's  possession,  but  in  that  of  his 
agents,  subject  to  a  right  of  hypothec,  which 
they  refused  to  waire.  The  complainer,  if 
required,  most  grant  a  special  disposition  to 
the  respondent  of  any  heritable  subject  he 
may  be  possessed  of,  and  an  assignation  of  all 
debts  or  other  rights  due  to  him,  for  the  re- 
spondent's further  security.  The  disposition 
and  assignation  are  made  oat  at  the  expense 
of  the  respondent,  and  by  his  agent,  and  re- 
main with  the  Touchers  and  title-deeds,  if  so 
deposited,  in  the  hands  of  the  clerk,  subject 
to  the  directions  of  the  court,  till  the  advoca- 
tion be  discussed.  Upon  all  this  being  done 
to  the  satisfaction  of  the  judge,  he  grants 
leave  to  advocate  on  juratory  caution,  which 
is  certified  by  the  clerk  of  the  inferior  court. 
In  case  of  a  note  of  advocation  which  does  not 
pass  de  ptaito,  or  a  note  of  suspension  being 
presented  on  juratory  caution,  the  Lord  Or- 
dinary, when  he  appoints  the  bill  to  he 
answered,  names  a  commissioner  to  take  the 
complainer's  deposition  ;  and  the  complainer 
intimates  to  the  opposite  party  or  his  agent 
that  he  may  attend  at  the  time  and  place 
fixed  by  the  commissioner.  Where  the  jura- 
tory caution  is  offered  in  the  Bill-Chamber, 
the  lodgment  of  the  bond  of  caution,  inven- 
tory, &c.,  is  made  with  the  clerk  of  the  bills, 
till  which  time  it  is  not  necessary  for  the  op- 
posite party  to  gire  in  his  answers  in  the 
Bill-Chamber.  6  Geo.  IV.  c.  120,  §  41 ; 
14(A  Jwie  1799  ;  A.  S.  lltt  Julg  1828,  §  3  ; 
UthJul!^^839,^^2\~25■,AlexaBde^'iAb^^dg. 
of  A.  S.  HI,  114,  302-1.  Before  the  sheriff 
grants  leave  to  advocate,  he  must  he  satisfied 
with  the  examination  of  the  complainer,  and 
with  the  fulfilment  of  all  tbe  other  requisites 
above  enumerated ;  and  in  one  case,  which 
went  no  farther  than  the  Bill-Chamber,  whore 
the  complainer's  examination  seemed  contra- 
dictory, and  yet  tbe  sheriff  had  granted  leave 
to  advocate,  reserving  to  the  respondent  to 
urge  any  objections  founded  on  the  nature  of 
the  complainer's  deposition,  the  Lord  Ordi- 
nary reftised  the  bill,  observing  that  the 
sheriff  ought  not  to  have  granted  leave  to 
advocate  unless  he  was  satbfied. 

Where  any  not«  of  advocation  is  presented 
on  juratory  cantioa,  it  is  incumbent  on  the 
advocator  to  make  immediate  application  to 
the  lawyers  for  the  poor  for  a  report  that  he 
hue  A  probabilit  cauta  liligandi ;  and  if  thead- 
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vocator  fails  to  make  sneh  application,  or  if 
the  lawyers  for  the  poor,  upon  such  applic*- 
tion,  report  their  opinion  that  no  prvb<^)ilu 
causa  has  been  established,  it  is  provided  that 
tbe  advocation  shall  be  dismissed,  with  ex- 
penses, unless  full  caution  be  forthwith  offered 
and  found  in  common  form.  13  and  14  Fief., 
c.  36,  §  34.  See,  on  the  subject  of  this  article. 
Stair,  B.  iv.  tit.  62,  §  9-24 ;  Ertk.  B.  iv.  tit. 
3,  5  19 ;  Bmk.  iii.  9 ;  Rm»'s  LuL  i.  369,  382 ; 
Jurid.  SttfUg,  ii.  79;  iii.  287,  297,  978-81 ; 
M'Otatfian'g  Sherif-Cowt  Pradice,  bi/  Barclay, 
p.  452 ;  MacLottrin't  Fornu  of  Procat,  vol  ii. 
p.  666 ;  Sharuft  Digest,  p.  13 ;  Macbrair  and 
Baird"!  Procedure,  p.  55 ;  Treatiie  on  BiU' 
Chamber,  p.  71;  Beveri^ei's  BiU-Cham.  Prae. 
p.  46 ;  B«j.  Treatise  on  BiU-Cham.  p.  37.  See 
also  Cavlion.     Advocation.     Suspention. 

Jori  Sauguinii  Funqoam  PnBsoritaitnr ; 
a  Roman  law  maxim,  importing  that  the 
right  of  relationship,  being  a  personal  right, 
is  not  lost  flcn  iiieath.  It  is  not  to  be  under- 
stood, however,  that  one  cannot,  by  prescript 
tion,  establish  his  right  to  a  subject  which 
another  claims  in  virtue  of  his  right  of  rela- 
tionship. Thus,  after  the  lapse  of  the  vicen- 
nial prescription  of  retours,  the  party  served, 
although  not  the  trne  beir,  may  exclude  him. 
All  that  is  meant  is,  that,  if  no  other  heir 
has  been  entered,  the  right  of  blood  is  not 
lost  by  the  negative  prescription,  hut  that  & 
person  may  enter  heir  to  his  predecessor,  al- 
though he  died  centuries  ago.  i^tatr,  B.  ii. 
tit.  12,  §  15  ;  Erik.  B.  iii.  tit.  7,  §  12 ;  Batik. 
ii.  352;  iii.  49.  Seo  Prescription.  Vicmnial. 
Reiour. 

Juri  pro  n  Introdvoto  Coiqae  Lioet  Ba- 
atuoiare;  a  Roman  law  maxim,  importing 
that  any  one  may  at  hia  pleasure  renounce 
the  benefit  of  a  stipulation  or  other  right  in- 
troduced entirely  in  his  own  favour.  Thus, 
in  the  ordinary  case,  if  a  mandate  bear  a 
definite  term,  this  is  understood  to  be  in  the 
mandant's  favour,  and  he  may  recall  the 
mandate  at  any  time.  But  tbe  rule  is  altered 
when  the  mandate  is  partly  for  behoof  of  the 
mandatory,  who  then  has  an  interest  that  the 
term  agreed  upon  should  not  be  altered. 
Stair,  B.  i.  tit.  12,  5  8;  tit  13,  §  8;  B.  ii. 
tit.  9,  §38;  tit.  11,  §  6. 

Juriuictioil ;  is  either  civil  or  criminal. 
By  tbe  one,  questions  of  private  right  are  de- 
termined ;  by  the  other,  crimes  are  tried  and 
punished.  Jurisdiction  may  he  also  divided 
into  superior,  inferior,  and  mixed.  In  this 
sense,  the  jurisdiction  of  the  Courts  of  Session 
and  Justiciary  is  superior,  since  the  sentences 
of  all  the  inferior  courts  of  Scotland  are  sub- 
ject to  the  review  of  one  or  other  of  them  ; 
while  their  sentences  (with  the  exoepticMi  of 
the  Court  of  Justiciary),  though  anqject  to 
review  in  the  House  of  Lords,  are  not  anhjoet 
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to  the  review  of  boj  conrt  in  Scotland.  la- 
ferior  judges  are  those  wboge  eenteDcea  are 
Bubjact  to  the  review  of  our  Sapreme  Courts, 
and  whose  jurisdiction  is  confined  to  a  county, 
burgh,  or  other  special  territory.  Mixed 
jurisdiction  partakee  of  the  nature  both  of 
soperior  and  inferior  jurisdiction.  Thus,  be- 
fore tbey  were  abolished,  the  High  Court  of 
Admiralty  and  the  Commissary  Court  of 
Bdinburgh  had  a  universal  jurisdiction  over 
ftU  Scotland,  and  miKht  review  the  sentences 
of  inferior  admirals  and  commiauries — in  so 
far  they  possessed  a  superior  jurisdiction; 
but.  OD  the  other  hand,  their  own  judgments 
were  subject  to  the  review  of  the  Court  of 
Session  or  of  Justiciary,  and  in  so  far  they 
were  inferior  courts,  bee  DdegaUd  JurMie- 
Uoit.  Appeal.  Where  a  new  civil  jurisdic- 
tion is  created  by  statute,  with  a  power  of 
judging  in  special  mattere,  this  jurisdiction  is 
not  exclusive  of  the  judge  formerly  competent 
to  that  species  of  causes,  unless  the  statute 
shall  expressly  give  an  exclusive  right  to  the 
^ew  court.  It  follows,  also,  that  such  new 
jurisdiction  (unless  the  contrary  be  expressed) 
will  be  nccouuted  subordinate,  and  subject  to 
the  review  of  the  Supreme  Civil  Court.  It 
is  not  sufficient  to  give  a  supreme  and  sole 
jarisdictioQ,  that  a  new  court  is  declared  to 
have  the  right  of  detarmining^noiily;  to  con- 
fer such  a  power,  the  judgments  of  the  court 
must  be  declared  final,  and  not  subject  to  re- 
view or  appeal.  ErA.  B.  i.  tit.  2 ;  Stair,  B. 
ii.  tit.  3,  §  62 ;  BdXt  Princ.  §  2223,  et.  seq. ; 
Swim.  Abridg.  h.  t.;  Kamet"  Stat.  LawAbndg. 
h.  U;  Broum't  Synop.  h.  t,;  Earned  Equity, 
480,490;  Rou'$  Leet.i.2'79;  Maequem'i  Ap- 
peliaie  Jitrisdietion ;  Shand,  Dom's  Appeal  Cata, 
ii.  519;  Ooldie,  ib.  534;  CampheU,  v.  412. 
See  Cwrlt.  DonieiU.  Citation.  EdictaX  Ci- 
tation. EtAequer.  Comnuttaria.  AdmiraUj/. 
Dw^ing-Hmte.    Jury  Triai. 

Jnrupradenoe ;  is  that  science  the  object 
of  which  is  to  show  in  what  manuer  the  rights 
of  individuals  may  beat  be  protected.  It 
poiuts  out  the  true  nature  of  a  right ;  it  an- 
ticipate the  dangers  to  which  the  enjoyment 
of  rights  is  exposed,  from  crime,  from  injus- 
tice, or  from  uncertainty ;  and  it  directs  the 
enactment  of  laws  which  may  furnish  incen- 
tives to  virtue  and  discourage  crime ;  which 
may  protect  the  rightful  owner  from  the  force 
or  fraud  of  aggressors ;  and  which  may  estab- 
lish rules  for  defloing  and  rendering  certain 
the  rights  of  individuals,  and  prescribing  the 
manner  in  which  such  rights  are  to  be  ac- 
luired,  transmitted,  and  extinguished.  See 
•aw.     Inkmatiimal  Lain.     Righit. 

Jury ;  a  certain  number  of  men  sworn  to 
inquire  into  and  try  a  matter  of  fact,  and  to 
declare  the  truth  according  to  the  evidence 
legally  adduced.     They  are  called  jurors  from 
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jwratont,  as  being  iwom  to  return  their  ver- 
dict feitbfully;  and  in  order  that  the  evi- 
dence may  he  properly  laid  before  them,  and 
no  illegtu  evidence  admitted,  the  trial  pro- 
ceeds under  judicial  superintendence  and  di- 
rection, and  in  presence  of  the  parties  or 
their  counsel.  In  criminal  cases,  the  number 
of  the  jury  is  fifteen ;  and  the  majority  of  that 
number  determine  what  the  verdict  shall  be. 
In  civil  causes,  the  number  of  the  jury  is 
twelve;  and  the  Jury  must  be  unantnwusly 
(wreed  in  their  verdict,  according  to  the  prac- 
tice in  England.  But  by  Act  17  and  18  Vict, 
c.  59  (31st  July  1854),  it  is  provided,  that  if, 
upon  the  trial  by  jury  of  any  civil  canse  in 
the  Court  of  Sessiou  in  Scotland,  the  jury  are 
unable  to  agree  upon  a  verdict,  and  if,  after 
having  been  kept  in  deliberation  for  a  period 
of  six  hours,  nine  of  said  jury  shall  agree,  the 
verdict  agreed  to  by  such  nine  may  be  re- 
turned as  the  verdict  of  the  jury,  and  shall 
he  taken,  and  shall  have  the  same  force  and 
efi'ect  as  if  found  unanimously  by  the  whole 
of  the  said  jury.  During  the  said  period 
they  may  be  furnished  with  necessary  refresh- 
ment  by  leave  of  the  judge.  And  by  the  Act 
19  and  20  Vict.,  c  66  (21st  July  1856),  which 
constitutes  the  Court  of  Session  the  Court  of 
Exchequer  in  Scotland,  this  provision  is  (by 
§  6)  made  applicable  to  the  verdicts  of  juries 
in  Exchequer  causes.  An  Act  has  just  (Aug. 
1859)  been  passed  in  Parliament  shortening 
the  period  of  deliberation  provided  by  the 
above  Statute,  17  and  IS  Vict,  c.  59,  to  OtrM 
howrt.  The  English  and  Scotch  law  relating 
to  high  treason  having  been  assimilated  at 
the  TTnion  of  the  kin^oms,  the  jury,  in  all 
cases  of  high  treason,  also  consists  of  twelve ; 
and  their  verdict  must  be  unanimous.  See 
Trtaton.  Bxckegwr.  8%^  e.]so  Evidence,  The 
Act  6  Qeo.  IV.,  c.  22,  for  regulating  the  qua- 
lifications and  manner  of  enrolling  jurors  in 
Scotland,  and  choosing  of  jurors  on  criminal 
trials,  made  many  important  alterations  on 
the  former  practice.  Isl,  As  to  the  qualifica- 
tion. Every  man  between  the  ages  of  21  and 
€0  years  is  qualified  to  serve,  if  he  be  infeft 
in  his  owu  right,  or  in  right  of  bis  wife,  in 
heritage,  in  fee,  or  in  liferent,  to  the  yearly 
value  of  L.5  at  least,  in  the  county  or  city 
from  whence  the  jury  is  to  be  taken ;  or  if  he 
have  moveable  property  worth  L.20Q  at  least. 
But  Peers,  Judges  of  the  Supreme  Courts, 
sherifls,  stewards,  magistrates  of  royal  burgbs, 
ministers  of  the  Established  Church,  and  all 
other  ministers  of  religion  who  have  taken 
the  oaths,  and  whose  place  of  meeting  has 
been  duly  registered,  parochial  schoolmasters, 
practising  advocates,  practising  writers  to  the 
signet,  solicitors  before  the  supreme  and  in- 
ferior courts  who  have  taken  out  their  annual 
certificates,  all  acting  clerks  or  other  officers 
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of  anj  court  of  justice  ;  nil  jailors  or  keepers 
of  houses  of  correction  ;  all  professors  in  ddi- 
rersities,  pbysiciaDS  and  surgeons  duly  quali- 
fied and  practising  as  such  ;  all  officers  of  the 
arm;  or  navy  on  foil  pay ;  all  officers  of  Cus- 
toms or  Excise ;  meesengers-at-arms  and  other 
officers  of  the  lav — are  exempted  from  being 
returned  or  from  serving.  2d,  The  sheriffi 
or  stewards  of  each  county  or  stewartry  were 
directed,  before  the  1st  January  1826,  to 
make  up  a  roll  of  all  the  qualified  persons 
within  tneir  territory,  to  be  entered  in  a  book 
called  The  Oentrat  Jrvry  Book,  to  be  kept  in 
the  sheriff  or  steward-clerk's  office  of  each 
county  or  stewartry,  and  to  be  open  to  pub- 
lic inspection  on  payment  of  a  fee  of  one 
shilling.  (See  Qeneral  Jury  BtxA.)  Sd,  The 
sheriff  or  steward  must  select  fVom  the  list  in 
the  general  jury  book  the  names  of  all  per- 
sons qualified  to  be  special  jarors  under  the 
Jory  Conrt  Act,  55  Oeo.  III.,  c  42  {i.e.,  pay- 
ing cess  upon  L.lOO  of  valued  renter  upwards, 
or  assessed  taxes  on  a  house  rented  at  L,30 
yearly  or  upwards),  the  names  so  selected  to 
be  entered  in  a  Special  Jury  Book,  to  be  kept 
in  like  manner  in  the  sheriff-clerk's  office, 
open  to  the  public  on  the  same  terms ;  the 
persons  whose  names  are  inserted  in  the  spe- 
cial jury  book  being  liable  to  serve  as  special 
jurors  in  all  cases,  civil  or  criminal,  where 
special  juries  are  required  ;  and  the  names  of 
the  persons  qualified  to  be  special  jurors  at 
the  same  time  remaining  in  the  list  in  tbe 
general  jury  book.  The  qualifications  re- 
qnired  by  the  Act  55  of  Qeo.  III.  having  been 
found  to  he  in  many  counties  such  as  not  to 
furnish  an  adequate  number  for  the  discharge 
of  their  duties,  an  act  was  passed  extending 
the  qualification;  7  Geo.  IV.,  c.  8.  Under 
this  act,  every  person,  residing  within  any 
county  or  stewartry  in  Scotland,  who  is  infeR 
in,  and  possessed  of,  lands  and  heritages  in 
any  p^irt  of  Scotland,  yielding  the  sum  of 
li.lOO  sterling  of  real  yearly  rent  or  upwards, 
at  the  time,  or  who  is  possessed  of  personal 
property  to  the  amount  of  L.IOOO  sterling 
or  upwards,  is  qualified  to  serve  as  a  special 
juror  in  Scotland,  exclusive  of,  and  in  addi- 
tion to,  those  qualified  to  serve  as  special 
jurors,  in  terms  of  55  Oeo.  III.  See  Special 
Jury  Book,  ilh,  Tbe  counties  of  Edinburgh 
and  Lanark  respectively  are  divided  into 
separate  districts,  and  have  separate  lists  of 
the  jurors  for  each  district  made  up ;  and  the 
sheriK  of  Haddington  and  Linlitbgow  are 
directed  to  transmit  from  their  counties  cer- 
tified copies  of  the  lists,  both  general  and  spe- 
cial, to  tbe  sheriff  of  Edinburgh,  from  which 
lists,  as  well  as  from  the  Edinburgh  lists,  the 
names  of  jurors  required  for  trials  in  Edin- 
burgh are  taken  in  certain  proportions,  stated 
in  section  7  of  the  statute,  viz.,  24  for  the  city 
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of  Edinburgh,  6  for  the  town  of  Leith,  6  for 
the  remainder  of  the  county  of  Edinburgh,  5 
for  Haddington,  and  4  for  Linlithgow ;  and 
in  the  same  proportions  where  fewer  than  45 
jurors  are  required  to  be  returned.  And  ia 
all  criminal  trials,  one-third  of  the  whole  45 
returned  must  he  special  jurors.  5lh,  Where 
the  attendance  of  jurors  at  the  circuits  is  re- 
quired, the  clerk  of  court  mnst  give  notice  to 
the  sheriffs  of  the  connties  within  the  circuit 
of  the  number  of  jurors  required ;  and  tbe 
sheriff  or  steward  must  return  the  number 
required  fVom  the  different  counties  in  certaia 
proportions,  as  directed  in  section  8  of  tha 
statute;  taking  the  names  from  the  special 
and  general  jury  books.  Sth,  In  criminal 
trials  in  inferior  courts,  the  clerk  of  the  in- 
ferior court  will  be  in  like  manner  furnished 
with  names  to  tbe  number  required  from  th« 
jury  books  of  the  county  in  which  the  court 
is  held,  one-third  of  the  whole  number  re- 
turned being  persons  qualified  as  special 
jurors.  7th,  In  all  returns  made  by  sheriffi^ 
the  names  must  be  returned  in  regular  order, 
beginning  at  tbe  top  of  the  lists  in  the  jury 
books ;  commencing  every  new  return  wiUi 
the  name  immediately  after  that  of  the  last 
juror  in  the  preceding  return ;  provision  is 
then  made  for  correcting  the  lists  as  occasion 
may  require,  and  for  going  through  tbe  lisl« 
in  regular  rotation.  8(&,  Where  the  pereon 
to  be  tried  is  entitled  to  a  jury  of  landed 
men,  the  sheriff,  when  required,  must  make 
a  return  of  the  names  of  landed  men  as  they 
stand  in  the  jnry  books,  a  majority  of  the 
jurors  in  such  return  being  landed  men.  9I&, 
Any  wilful  or  unwarrantable  departure,  on 
the  part  of  the  sheriff,  from  the  provisions  of 
the  statute,  will  subject  him  in  a  penalty  of 
L.50,  to  be  recovered  on  summary  complaint 
before  the  High  Court  of  Justiciary,  or  the 
Circuit  Court  of  Justiciary ;  half  the  penalty 
going  to  the  Crown,  the  other  half  to  tbe 
party  suing  for  the  same.  But  no  irregu- 
larity in  making  up  or  transmitting  the  lists, 
or  in  the  warrant  of  citation,  or  in  summon- 
ing jurors,  or  in  returning  any  ezecntion  of 
citation,  will  constitute  a  good  objection  to 
jurors  whose  names  have  been  served  on  any 
person  accused  of  a  crime,  reserving  it  to 
the  court  to  judge  of  the  effect  of  a  felonious 
return.  This  provision  is  further  strength- 
ened by  9  Geo.  IV.,  c.  29,  §  7,  which  puts 
an  end  to  all  sach  objections  by  the  general 
enactment,  that  it  shall  not  be  competent,  in 
any  criminal  cause  or  prosecution  whatsoever, 
for  any  prosecutor  or  person  accused  to  state 
any  objection  to  any  juror,  or  to  any  witness, 
on  the  ground  of  such  juror  or  witnes  ap- 
pearing without  citation,  or  without  bavin; 
been  duly  cited  to  attend.  lOth,  Tbe  Lorii 
Justice-Clerk,  or  anyone  of  the  Commisioners 


JUR 

of  Justiciary,  may  direct  snch  number  of  per- 
BODs,  eiceeding  forty-fire,  as  may  be  deemed 
necessary,  to  be  Bummuned  on  any  criminal 
trial  in  the  High  Court  of  Juaticiary  or  in 
the  Circuit  Court ;  the  wRrrant  for  lummoi)' 
ing  juror*  requiring  the  signature  of  one  of 
the  said  Judges  only,  and  it  being  unneces- 
sary to  annex  a  copy  of  the  signature  of  the 
Judge  to  the  list  of  auize  served  on  the  ac- 
cused.  lliA,  Peremptory  challenges,  irithont 
cause  sasigned,  may  be  made  of  five  jurors  by 
each  party  in  a  criminal  trial ;  the  challenge 
to  be  made  when  the  name  of  the  juror  ch^- 
lenged  is  drawn  from  the  balloUboi.  But 
of  the  five  special  jurors  to  be  chosen,  not 
more  than  two  can  he  challenged  peremptorily 
by  each  person  accused,  or  by  the  prosecutor. 
Challenges,  on  cause  shown,  are  unlimited ; 
but  where  the  ground  of  objection  is  that  the 
juror  has  not  the  legal  qualification,  that  can 
only  be  proved  by  the  oath  of  the  juror  objected 
to  ;  and  no  objection  wbatever  to  a  juror  can 
be  competently  made  after  he  is  sworn  to 
aerve.  12th,  In  all  criminal  trials,  the  num- 
ber of  jurors  returned,  unless  the  contrary  be 
directed,  is  forty-five ;  and  the  fifteen  jury- 
men to  be  taken  from  that  nurnher  for  the 
particular  trial  must  be  chosen  in  open  court 
by  ballot,  in  the  manner  pointed  out  in  sec- 
tion 17  of  the  statute.  And  the  jurors  once 
so  choaen  may  continue  to  serve  on  the  tHals 
of  other  persons  accused,  provided  such  pr- 
sons  and  the  prosecutor  consent,  and  provided 
that  tbe  names  of  the  jury  so  continuing  to 
serve  are  contained  in  the  list  of  asaize  served 
on  the  accused,  and  that  such  jurors  are  duly 
sworn  to  serve  on  each  successive  trial  I3lh, 
The  several  courts  mentioned  in  this  act  have 
power  to  excuse  one  or  more  jurors  from  serv- 
ing, the  grounds  of  excuse  being  stated  iu 
open  court,  lith,  All  verdicts,  whether  una- 
nimous or  not,  must  be  returned  vintt  voce  by 
tbe  chancellor  of  tbe  jury,  unless  the  court 
direct  a  written  verdict  to  be  returned ;  the 
chancellor  to  mention  whether  the  jury  are 
unanimouaor  not,  and  that  fact  to  be  recorded 
with  the  verdict.  This  statute,  section  21,  also 
provides  for  tbe  union  of  several  counties  in 
Scotland  into  districts,  or  larger  counties,  in 
cases  of  bigb  treason,  in  order  to  obviate  the 
inconveniences  arising  from  the  want  of  pro- 
per conrt^houses,  and  from  tbe  difficulty  of 
getting  a  sufficient  number  of  jurors  for  the 
grand  and  petty  juries  within  the  present 
limits  of  a  county.  In  furtherance  of  this 
object,  and  quoad  hoc,  the  counties  of  Edin- 
burgh, Haddington,  and  Linlithgow  are  held 
as  one  Gonnty,  under  the  description  of  the 
county  of  Edinburgh,  tbe  sheriff-depute  of 
Kdinburgh  being  held  to  be  the  sheriff  of 
that  enlarged  county ;  the  counties  of  Rox- 
burgh, Berwick,  Selkirk,  and  Peebles,  as  one 
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county,  under  the  description  of  the  county 
of  Roxburgh ;  and  so  on  through  the  other 
counties ;  it  being  lawful  for  the  commission 
of  Oyer  and  Terminer  to  sit  in  any  town  or 
place  of  the  several  connties,  so  held  to  be 
one  county,  whereof  the  county  in  which  the 
treason  has  been  committed  is  one.  See  Trea- 
ton.  It  is  sufficient  for  the  legal  citation  of 
any  juror  or  witness,  in  any  cause  or  legal 
proceeding,  civil  or  criminal,  that  such  cita- 
tion be  given  by  any  officer  of  tbe  law  duly 
authorised,  without  witnesses;  and  the  oath 
of  such  officer,  in  support  of  the  execution,  is 
received  as  sufficient  evidence  of  such  citation 
when  the  same  is  qnestioned  in  a  court  of 
law ;  1  WiU.  IV.,  c  37.  To  verify  the  fact 
of  his  having  cited  tbe  jury,  the  officer  has  to 
exhibit  under  his  hand  a  written  execution, 
setting  forth  his  having  done  so,  which,  by 
immemorial  custom  anterior  to  the  statute  of 
Will.  lY.,  is  good  witbont  witnesses,  under 
the  hand  of  tbe  officer  alone. 

It  is  always  important,  and  often  very  dif- 
ficult, to  determine  whether  a  particular  of- 
fence should  be  prosecuted  before  an  inferior 
court  with  or  without  the  assistance  of  a  jury. 
And  the  court,  iu  cases  where  they  think  that 
a  jury  has  been  improperly  mnitted,  aro  in 
use,  not  only  to  suspend  the  sentence  simpli- 
eiUr,  but  to  find  tbe  prosecutor  liable  in  ex- 
penses. Tbe  principle,  as  laid  down  by  Hume, 
i.s,  that  an  inferior  judge  may  try  without  a 
jury  on  a  libel  concluding  for  fine  and  da- 
mages, or  imprisonment  only,  or  banishment 
forth  of  the  burgh  or  county ;  Ewne,  ii.  147. 
This  principle  was  confirmed  by  a  former 
course  of  decisions.  But  of  late  the  Supreme 
Court  have  adopted  a  different  principle,  and 
have  held  that  the  proper  criterion  is  the 
nature  of  tbe  crime  charged,  not  the  conclu- 
sion of  the  libel.  What  tbe  nature  of  tbe 
crimes  must  be  to  require  a  jury  has  never 
been  determined  as  a  general  rule,  tbe  court 
having  usually  confined  their  judgment  to 
the  special  case  brought  before  them.  In 
each  individnal  case,  therefore,  it  is  left  to 
the  prosecutor  to  judge  whether  the  offence 
is  one  of  that  grave  and  serious  nature  which 
requires  a  jury,  whatever  the  punishment 
may  tui'u  out  to  be,  A  late  writer  recom- 
mends that  where  the  charge  ia  of  such  a  kind 
as  to  warrant,  if  proved,  six  months'  impri- 
sonment, and  caution  to  the  amonnt  of  L.50, 
the  case  should  not  be  tried  without  a  jnry ; 
Alison'i  Prac.  53.  In  police  offences,  tbe 
sheriffs  and  inferior  burgb  courts  may  punish 
with  fine  and  imprisonment  without  a  jury. 
And  inferior  burghs  have  still  tbe  power, 
though  of  late  never  exorcised,  of  inflicting, 
without  a  jury,  corporal  pains,  GUch  as  scourg- 
ing or  the  pillory.  But  sheriffs  or  justices  of 
peace  cannot  exercise  that  power  summarily. 
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st  least  in  tlie  more  grave  aod  serious  trans- 
greBsions.  In  many  of  the  gre&ter  burgluthe 
magiBtratea  have  a  right  of  eheri&hip,  aod,  io 
virtue  of  it,  instances  have  not  been  wanting 
of  late  years  of  trials  b;  jury  taking  place  be- 
fore the  magistrates  of  Edinburgh.  All  cittf 
tiong  for  criminal  trial  byjury  muat  now  boon 
fifteen  days,  whether  in  the  supreme  or  inferior 
courts;  and  for  summary  trials  without  a  jury, 
sis  days  is  the  proper  period.  See  Criminal 
Proteculion.  Jmticiary,  Court  of.  Sheriff. 
Burgh. 

The  Statute  55  Geo.  III.  c.  42,  introdncing 
jury  trial  iu  civil  causes  in  Scotland,  provides 
that  the  common  jurors  shall  be  summoned 
by  a  precept  signed  by  the  clerk  of  the  Jury 
Court ;  and  that  the  number  summoned  shall 
not  be  less  than  thirty-six,  nor  more  than 
fifty.  From  that  number  the  jury  is  chosen 
by  ballot,  each  party  having  four  peremptory 
challenges.  Persons  so  summoned  as  jurors, 
and  failing,  without  a  eufflcient  excuse,  to 
attend,  may  be  fined,  not  exceeding  h,5,  nor 
less  than  L-2  sterling.  It  is  also  provided 
by  the  same  statute  that  either  party  may 
apply  for  a  special  jury,  qualified  in  the  man- 
ner above  explained ;  and  that  the  sheriff 
shall  make  up  lists  of  persons  qualified  as 
Kpecial  jurymen  before  the  1st  of  January 
yearly,  and  return  the  same  to  the  clerk  of 
the  Jury  Court  before  the  31st  of  January. 
The  number  of  persons  to  be  returned  by  the 
sheriff  as  special  jurymen  to  try  any  issue 
must  be  thirty-six;  and,  on  receiving  this  list, 
the  clerk  of  the  Jury  Court  must  give  notice 
to  the  agents  and  counsel  for  the  parties  to 
attend  him  ;  and,  in  his  presence,  each  party 
alternately  (beginning  with  the  pursuer) 
strikes  off  one  Dame  from  the  list,  until  the 
number  is  reduced  to  twenty,  which  twenty 
are  summoned  to  attend  on  the  day  of  trial. 
In  ease  either  party  fails  to  attend  at  the 
time  fixed  for  reducing  the  list  to  twenty,  the 
clerk  of  court  shall  strike  off  one  for  him, 
alternately  with  the  other  party  who  attends  ; 
and  the  jury  for  trying  the  issue  is  the  twelve 
(if  the  said  twenty  who  shall  appear  first, 
on  their  names  being  called  over  In  court. 
Where  a  full  jury  does  not  appear,  the  Court 
may  direct  the  Sheriff  to  add  to  the  list  the 
names  of  any  other  persons  then  in  court 
who  shall  be  enUred  in  some  other  list  of 
jurors  for  that  city  or  county ;  and  the  trial 
will  proceed  with  those  persons  whose  names 
were  originally  inserted  in  the  list  of  jurors, 
together  with  the  persons  so  added,  in  the 
same  manner  as  if  all  those  names  had  ap- 
peared in  the  original  list — any  person  so 
added  wilfully  witlidrawing  being  liable  to  a 
tine  not  exceeding  L,5,  nor  less  than  L.2 
sterling.  Every  juror  who  acts  as  a  juryman 
on  ihe  trial  must  bo  paid,  by  tho  party  against 
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whom  the  inne  is  found,  the  sum  of  twenty 
shillings ;  and,  in  the  case  of  a  special  verdict, 
this  sum  must  1>6  paid  equally  by  both  parties, 
the  party  ultimately  successful  being  entitled 
to  charge  the  sum  so  paid  by  him  as  part  of 
the  costs  of  the  suit,  in  case  costs  are  awarded 
to  him  against  his  adversary.  By  the  Statute 
59  Geo.  III.,  c.  35,  §  25,  this  provision  is 
altered  to  a  certain  extent,  and  the  amoant 
of  the  sum  paid  to  each  juror  for  serving  on 
a  jury  directed  to  l>e  regulated  by  the  pre- 
siding judge,  no  juror  being  entitled  to  more 
than  twenty  shillings  for  one  trial,  unless  in 
cases  of  adjournment  to  a  second  day,  when 
the  sum  may,  in  the  discretion  of  the  judge, 
be  extended  to  forty  shillings.  The  chan- 
cellor or  foreman  of  the  jury,  in  civil  causes, 
is  chosen  by  the  m^ority  of  the  jury  after 
they  are  sworn,  the  juror  first  sworn  having 
a  double  vote  in  cases  of  equality.  The  ver- 
dict, in  which  the  jury  in  civil  causes  must 
be  unanimously  i^reed,  is  declared  verbally 
by  the  chancellor,  and  taken  down  by  the 
clerk  in  writing  before  the  jury  is  discharged  ; 
and  if  the  jury  are  not  so  agreed  within 
twelve  hours  after  they  are  inclosed,  they 
shall  be  discharged,  uolesBthey  apply  for  fur- 
ther time ;  the  issue,  where  the  jury  is  dis- 
charged without  returning  a  verdict,  being 
either  tried  by  another  jury  or  disposed  of 
by  a  proof  on  commission,  as  the  Court  may 
direct.  But  see  provision  already  quoted  from 
the  Statute  17  aad  18  Vict.,  o.  59  (.^Ist  July 
1854),  and  the  Act  of  22  and  23  Viet.,  c.  7, 
Aug.  1859.  Where  a  view  of  the  subject  in 
dispute  is  considered  necessary,  such  view  will 
be  directed  by  the  Court,  and  six  jurors  se- 
lected for  that  purpose,  the  viewers  being 
summoned  by  the  Sheriff  to  attend  at  the 
place  in  qnestion  some  convenient  time  before 
the  trial,  and  the  matters  in  qnestion  being 
shown  to  them  by  two  persona  named  by  the 
Court.  The  expense  of  a  view  must,  in  the 
first  instance,  be  equally  borne  by  all  the 
parties,  and  no  evidence  connected  vith  tho 
issue  can  be  given  at  the  time  of  taking  the 
view.  In  all  trials  of  any  civil  cause  before 
any  of  the  Judges  of  Justiciary  on  circuit, 
the  jury  are  to  be  taken  from  the  lists  pre- 
pared for  the  trial  of  criminal  offences;  IWHL 
IF.,  c.  69,  §  11.  If  any  other  judge  is  ap- 
pointed to  try  the  cause,  the  Court  may,  if 
necessary,  cause  a  jury  to  be  summoned  there- 
for, in  the  manner  provided  by  the  Acts  55 
Qeo.  III.  c.  42,  69  Geo.  III.,  c.  35,  and  6 
Geo.  IV.,  c.  120.  The  qualifications  of  jurors 
in  the  Court  of  Exchequer,  are,  by  the  Statute 
6  Anne,  c.  26,  settled  upon  principles  nearly 
similar  to  those  which  have  been  abore  ex- 
plained. There  is  no  longer  any  distimtioo 
as  to  qualification  betvoen  juries  in  Bzdt»- 
quer  causes  aod  other  civil  causes  tried  iatbi 
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Court  of  Session.  See  19  and  20  <^  Vict.,  c. 
56,  §  6  (21sl  Jul;  18561.  See  Excheqtter. 
Some  interesting  historical  speculations  con- 
coming  the  nature  and  high  antiquity  of 
juries  will  l>e  found  in  the  lutroduction  to  Mr 
Iror/s  Form  of  Process  in  the  Jury  Court. 
See  Ivoty,  ii.  259,  See  also  Ersk.  B.  iv.  tit. 
4,  5§  84-92,  93-101 ;  Beil'i  Princ.  §5  780, 
207y}  Bmon't  Sytwp.  h.  t 

Jury  Trial  Jury  trial  in  criminal  cbbbb 
"  has,  by  custom  from  time  immemorial,  been 
the  regular,  constitutional,  and  ordinary  way 
of  trial  for  crimes  in  the  Supreme  (Criminal) 
Court  of  Scotland  ;"  Bitme,  ii.  135 ;  and  in 
certain  civil  matters,  e.g.  services  of  heirs, 
cognition  of  idiots,  ascertaining  the  extent  of 
the  widow's  lerce,  dividing  property  amongst 
heirs-portioners,  &c.,  inquests  on  juries  have 
been  immemorially  known  in  our  practice. 
It  has  also  been  asserted  by  legal  antiqua- 
rians, that  at  one  time  jury  trial  was  the  pre- 
lailing  form  of  trial  in  all  civil  causes  in  Scot- 
land. See  Bell's  Stt/les,  vi.  1,  et  ttq.;  also 
Ivory's  Form  of  Process,  ii.  259.  But  it  was 
not  until  the  year  1815  that  jury  trial  was 
attempted  to  be  introduced,  at  least  iuto  the 
modern  form  of  process  in  civil  causes.  The 
stAtute  by  which  this  form  of  trial  was  intro- 
doced  was  55  Geo.  III.,  c.  42,  by  which  an 
institution  called  the  Jwy  Court  was  estab- 
lished. This  Court  was  composed  of  a  Lord 
Chief-Commissiouer,  who  required  to  be  le- 
gally qualified  to  hold  the  office  of  a  Senator 
of  the  College  of  Justice,  and  of  two  other 
Judges  or  Commissioners,  who  were  at  the 
same  time  Judges  of  the  Court  of  Session. 
The  Court  had,  besides,  a  suitable  establish- 
ment of  clerks  and  other  officers,  who,  after 
the  anion  of  the  two  courts,  continued  to  dis- 
charge their  duties  in  the  Court  of  Session, 
both  at  Edinburgh  and  on  the  circuits.  See 
Clerks  i^  Jury  Causes.  The  Jury  Court  was 
further  regulated  by  the  Statutes  59  Oeo.  III.. 
e.  35,  and  6  Oeo.  IV.,  c.  120 ;  and  the  expe- 
riment haviug  been  thus  made,  it  was  con- 
sidered to  have  been  so  far  successful  as  to 
justify  the  incorporation  of  jury  trial  with 
the  ordinary  jurisdiction  of  the  Court  of  Ses- 
sion. This  wa«  effected  by  the  Statute  II 
Geo.  IV.  and  1  Will.  IV.  c.  69,  whereby  the 
powers  and  duties  of  the  Lord  Chief-Commis- 
sioner, and  of  the  other  Commissioners,  were, 
to  a  certain  extent,  reserved  and  continued 
for  a  period  of  three  years.  Uuder  that  sta- 
tute all  jury  causes  are  directed  to  be  prepared 
for  trial  by  the  Lords  Ordinary  respectively 
before  whom  such  causes  depend.  Anditispro- 
vided  that  the  Jjords  President  of  the  two  Di 
visions  shall  respectively  try  by  jury  all  issue 
arising  out  ofcauses  depending  in  these  Divi 
sions  respectively,  when  uich  triab  take  place 
iu  Gdiuburgh ;  but  iu  the  event  of  the  iudispo- 
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sitioD  or  necessary  absence  of  either  of  the 
Lords  President,  such  issues  may  be  tried  in 
Edinburgh  by  any  other  Judge  or  Judges  of 
the  Division  of  the  Court  before  which  the 
cause  may  depend.  Either  party  may  apply 
to  the  Division  of  the  Court  to  which  the 
cause  belongs  to  have  the  issue  or  issues  tried 
before  auch  Division  ;  and  the  Division  may 
or  may  not,  in  its  discretion,  order  the  cause 
to  be  BO  tried.  The  Lord  President  of  each 
Division  of  the  Court  may  order  any  issue  or 
issues  to  be  tried  before  his  Division  of  the 
Court.  And  triab  by  jury  under  said  statute 
may  proceed  at  all  times,  as  well  during  ses- 
sion as  in  the  vacation,  as  the  Division  of  the 
Court  before  which  the  cause  stands  euroUed 
shall  appoint ;  and  all  causes  remaining  un- 
tried, and  entered  as  ready  for  trial  at  the 
termination  of  the  winter  or  summer  aesBion, 
or  at  the  commencement  of  the  Christmae 
recess,  shall  be  tried  at  sittings  of  the  Court, 
to  he  held  immediately  after  these  periods 
respectively;  excepting  only  such  causes  as, 
on  the  motion  of  any  part;,  the  Court  may 
think  Dt  to  postpone.  Alt  proceedings  for 
the  correction  of  errors  or  injustice  alleged  to 
have  been  committed  iu  the  trial  of  a  cause — 
all  questions  reserved  for  decision  after  trial 
— all  questions  relating  to  the  application  of 
the  verdict,  or  the  rights  and  interests  arising 
therefrom — and  all  questions  of  expenses  are 
appointed  to  proceed  before  the  Division  of 
the  Court  to  vhich  the  cause  belongs.  Trials 
out  of  Edinburgh  mi^  take  place  before  any 
one  or  more  of  the  Judges  of  the  Court  of 
Justiciary  when  upon  circuit ;  or,  when  it  is 
thought  necesaar;  b;  either  Division  of  the 
Court,  they  may  direct  any  causes  or  issues 
to  be  tried  by  any  other  Judge  or  Judges  of 
the  Court  of  S^ion  at  any  circait  town. 
Accordingly,  the  trials  at  circuit  frequently 
take  place  before  one  of  the  Judges  of  the 
Court  of  Session,  specially  appointed  for  that 
purpose ;  11  ffw.  IV.  and  1  WiU.  IV.  c.  69, 
§  3,  11.  Although  the  Jury  Court,  as  a  se- 
parate tribunal,  was  thus  abolished,  yet  the 
provisions  of  the  statutes  introducing  jury 
trial,  in  so  far  as  not  inconsistent  with  the 
iucoi-porating  act,  were  declared  to  remain  in 
force  ;  and  all  the  rules  and  regulations  which 
were  iu  observance  in  the  Jur;  Court  at  the 
time  of  its  abolition,  established  and  enforced 
by  Act  of  Sederunt,  it  was  enacted,  should  con- 
tiuue  and  be  observed  as  applicable  to  jury 
trial  in  the  Court  of  Session,  $  16,  until  altered 
by  acts  of  sedei-unt,  which  the  Court  were 
thereby  empowered  to  pass.  The  Jury  Court, 
as  first  established,  was  not  a  court  of  inde- 
pendent jurisdiction.  On  the  contrary,  every 
case  which  came  before  it  must  have  originat- 
ed in  the  Court  of  Session,  or  in  the  Admi- 
ralty or  Commissary  Court.    As  originally 
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eatabUsbed,  [odeed,  this  Court  may  be  aid 
in  bavfl  been  of  tbe  nature  of  a  judieial 
commisaioQ,  for  tbe  ascertainment,  by  meaoB 
of  a  jury,  of  certain  fncta  deemed  pertinent 
to  a  cause,  by  tbe  judges  of  the  conrt  by 
whom  the  issues  vera  remitted  to  tbe  jury 
Court  to  be  tried ;  and  tbose  acts  having  been 
HO  ascertained,  tbe  verdict  of  the  jury  was 
returned  to  the  court  from  which  the  re- 
mit came,  to  be  applied  according  to  law. 
Afterwards,  however,  the  original  constttU' 
tion  of  the  Court  was  so  far  altered  that  it 
poasened  a  kind  of  privative  jurisdiction  in 
certain  actions  ;  and,  although  the  acts  which 
introduced  this  privative  jurisdiction  had  re- 
ference to  the  Jury  Court  as  a  separate  estab- 
lishment, the  incorporating  act  (§  *2)  provides, 
that  all  causes  and  issues,  which,  if  they  had 
occurred  before  tbe  passing  of  the  act,  must, 
by  law,  have  been  tried  by  jury  in  the  Jury 
Court,  shall  be  tried  by  jury  in  the  Court  of 
Session.  The  classes  of  actions  so  appro- 
priated for  trial  by  jury  were  all  actions  on 
accouat  of  injuries  done  to  the  person,  real 
or  verbal ;  assault  or  battery;  libel  or  defa- 
mation ;  or  on  acconntof  any  injury  to  move- 
ables or  to  lands,  where  the  title  is  not  iu 
question  ;  or  on  account  of  breach  of  pro- 
mise of  marriage;  seduction  or  adultery  ;  or 
any  action  founded  on  delinquency,  or  gnaai 
delinquency  of  any  kind,  where  the  conclu- 
sion is  fur  damages  and  expenses  only  ;  for, 
although  all  such  actions  mast  have  been 
brought  into  the  Court  of  Session  or  the  Court 
of  Admiralty  in  the  first  instance,  yet  the 
judge  before  whom  the  action  came  was  re- 
quired to  remit  it  d«  piaaQ  to  the  Jury  Court, 
to  be  there  prepared  for  trial ;  and,  where 
tbe  verdict  exhausted  tbe  conclusions  of  the 
action  and  contained  no  special  findings  which 
might  require  the  judgment  of  the  Conrt  of 
Sefflidn  on  the  law,  then  the  Jury  Court  might 
ordain  execution  to  follow  in  common  form, 
and  might  also  award  the  expenses  incurred 
both  JQ  the  Jury  Court  and  in  the  Court  of 
Session  ;  59  Geo.  III.,  c.  35.  §§  1,  2,  3, 19, 
20.  The  Statute  6  Geo.  IV.,  c.  120,  §  28, 
adds  to  the  preceding  enumeration,  "  all  ac- 
tions on  the  responsibility  of  shipmasters  and 
owners,  carriers  by  land  or  water,  innkeepers 
or  stablers,  for  the  safe  custody  and  care  of 
goods  and  commodities,  horses,  money,  clothes, 
jewels  and  other  articles,  and,  in  general,  all 
actions  grounded  on  tlie  principle  of  the 
edict  Nauke  eaupona  itabularii;  all  actions 
brought  for  nuisance  ;  all  actions  of  reduc- 
tion on  the  head  of  furiosity  and  idiocy,  or 
on  facility  and  lesion,  or  on  force  and  fear  ; 
all  actions  on  policies  of  insurance  ;  all  actions 
on  charter-parties  and  bills  of  ladiug  ;  all 
actions  for  freight ;  all  actions  on  contracts 
fur  carriage  of  goods  by  land  or  water ;  and 
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actions  for  the  wages  of  masters  and  mariners 
of  ships  or  vessels." 

Power  was  given  to  the  Lord  Ordinary,  in 
oUcaseswheremattersoffact  had  to  be  proved, 
to  order  the  whole  process  to  be  remitted  to  a 
jury  for  trial,  without  reporting  to  the  Inner- 
House ;  or  be  might  himself  direct  such  is- 
anes  as  he  thooght  fit,  to  be  prepared  and  re- 
mitted for  trial.  In  like  manner,  power  was 
given  to  the  Divisions  of  the  Court  respec- 
tively, to  remit  all  cases,  where  matters  of 
fact  required  to  be  ascertained,  for  trial  by 
jury,  or  themselves  to  appoint  parUeular  is- 
sues to  be  tried  ;  59  6w.  III.  c  35,  §§  4,  5, 
6, 7,  8.  Power  was  also  given  to  the  Court 
of  Session,  in  reviewing  the  sentences  of  infe- 
rior judges,  except  in  consistorial  cansee,  to 
send  snch  issue  or  issues  to  be  tried  by  a  jury, 
as  seemed  necessary  for  ascertaining  facts  not 
proved  to  their  satisfaction  by  tite  evidence 
already  taken,  or  which  might  have  been 
omitted  in  the  cause ;  the  verdict  to  be  re- 
turned to  the  Court  of  Session,  to  assist  that 
Court  in  the  determination  of  tbe  cause.  All 
consistorial  jurisdiction  of  inferior  judges,  ex- 
cept as  to  granting  of  confirmatioas,  being 
abolished,  the  exception  in  regard  to  thoeo 
actions  is  no  longer  applicable.  And  as  to 
consistorial  actions  before  the  Court  of  Sesdon, 
it  is  competent;  by  the  Acta  11  Geo.  IV.  and 
1  Will.  IV.,  e.  69,  §  37,  to  either  Division  of 
the  Court,  or  to  a  Lord  Ordinary  after  advis- 
ing with  the  Division  of  the  Court  to  which 
he  belongs,  to  direct  that  any  such  cause,  or 
any  issue  or  issues  of  fact  connected  therewith, 
lie  tried  by  jury.  This  provision  is,  by  §  16  of 
ihe  Act  13  and  I4Vict.,c.  36,  made  applicable 
to  all  consistorial  actions,  though  not  speci- 
ally mentioned  in  said  act.  It  is  also  com- 
petent to  the  Court  of  Session  in  reviewing 
the  sentences  of  inferior  judges  to  remit  the 
whole  cause  for  trial  by  jury,  with  such  direc- 
tions as  to  the  proof  already  taken  as  to  them 
may  seem  proper.  Aud  in  all  cases  originat- 
ing in  the  inferior  courts,  in  which  the  claim 
is  in  amonut  above  L.40,  as  soon  as  an  order 
or  interlocntor  allowing  a  proof  has  been 
pronounced  in  the  inferior  courts  (unless  it 
be  an  interlocutor  allowing  a  proof  to  Ue  id 
reUiUii,  or  granting  diligence  for  the  recovery 
and  production  of  papers),  it  is  competent  Ut 
either  of  the  parties,  who  may  conceive  that 
tbe  cause  ought  to  be  tried  by  jury,  to  remove 
the  process  into  the  Court  of  Session  by  bill 
of  advocation,  which  is  passed  at  once,  without 
discussion,  and  without  caution.  And  if  no 
such  bill  of  advocation  be  presented,  and  the 
parties  proceed  to  proof  under  the  interlocutor 
of  the  inferior  court,  they  are  held  to  have 
waived  their  right  of  appeal  to  the  House  of 
Lords  against  any  judgment  which  may  there- 
after bo  pronounced  by  the  Court  of  Session, 
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in  80  ffir  as,  by  snch  juOgmeut,  the  several 
facte  ettabliehed  hy  the  proof  are  found  or 
declared ;  6  Geo.  IV..  c.  120,  §  40.  This  sec- 
tion of  the  statute  hna  been  held  to  apply 
only  to  interlocutore  allowing  a  proof  prout 
de  jure;  Hamilton,  10th  Jnne  1837,  15  S.  <t 
i>.  1105.  See  Advoeation.  Madarhne't  Jvty 
Prac.  35.  Trial  by  jnry  was  thus  made  im- 
peratiTe  in  certain  classes  of  cases,  and  left 
discretionary  with  the  Court  of  Session  and 
House  of  Lords,  in  all  other  cases  coming  be- 
fore them,  where  matters  of  fact  require  to  be 
ascertained.  In  the  Utter  class  of  cases,  the 
whole  cansB  may  be  remitted  for  trial  and 
disposal  by  a  jury,  or,  in  the  discretion  of  the 
Court,  an  issue  or  iesues,  having  reference  to 
a  particnlar  part  of  the  caose,  or  to  special 
facts,  may  be  sent  for  trial.  Canses  deter- 
mined by  the  Court  of  Session,  and  appealed, 
are  sometimes  remitted  by  the  House  of  Lords, 
with  instructions  to  send  issues  to  a  jury  for 
trial.  It  was  decided  by  a  majority  of  the 
whole  Court,  that,  in  the  cases  enumerated 
in  the  statutes  as  appropriated  for  jury  trial, 
where  the  conclusion  is  for  damages  and  ez- 
peusos  only,  they  had  no  power  to  take  proof 
by  commission,  on  remit,  or  in  prretetUia,  but 
must  remit  all  such  cases  to  be  tried  by  jury. 
Kerr,  10th  March  1837,  15  S.  <t  D.  784. 
Many  of  the  abore  provisions  have  been 
materially  altered  by  an  act  of  Parliament 
passed  in  July  1850  (13  and  14  Vict,  c.  36), 
»ad  which  came  into  operation  on  1st  No- 
vember 1850,  entitled  "  An  Act  to  facilitate 
Procedure  in  the  Court  of  Session."  By  that 
act,  which  recites  the  several  statutes  55  Geo. 
1 11.,  c  42,  69  Geo.  III.,  c.  35,  6  Geo.  IV.,  c. 
120,11  Geo.  IV.,  and  1  WiU.  IV.,  c  69,  and 
1  and  2  Yict.,  c.  118,  it  is  enacted,  §  36, 
tliat  in  all  causes  appropriated  for  trial  by 
jury,  or  in  the  course  of  preparation  for  trial 
by  jury  before  the  Conrt  of  Session,  the  pro- 
cedure, both  before  and  after  tbe  closioj^  of 
the  record,  shall  be  in  all  respects  the  same, 
BO  far  as  applicable,  as  in  other  Court  of  Ses- 
sion causes  i'or  the  time.  Section  38  provides 
for  tbe  mode  of  adjnstment  of  issues  in  any 
eaose  in  which  matter  of  fact  is  to  be  deter- 
mined. Section  39  does  away  with  the  neces- 
sity for  engrossing  issues,  and  provides,  as 
equivalent  thereto,  that  the  issues,  when  ad- 
justed and  settled  by  the  Lord  Ordinary  or 
the  Court,  shall  be  approved  of  by  interlocu- 
tor to  that  effect,  and  shall  be  signed  and 
anthenttcated  by  the  judge  as  relative  thereto. 
By  S  40  it  is  made  competent,  after  issues  are 
so  approved  of,  to  the  Lord  Ordinary  in  the 
cause,  on  the  motion  of  either  of  the  parties, 
to  appoint  a  time  and  place  for  the  trial  of 
snch  issue  or  issues ;  such  time  being  as 
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iently  may  be,  and,  except  upon  special  canse 
shown,  not  later  than  three  weeks  from  the 
date  of  such  notion,  and  it  is  declared  that 
such  trial  shall  proceed  at  the  time  and  place 
so  appointed,  unless  at  the  time  of  such  ap- 
pointment one  or  other  of  the  parties  shall 
intimate  to  the  Lord  Ordinary  that  he  ob- 
jects thereto,  in  which  case  the  Lord  Ordi- 
nary shall  report  the  matter  to  the  Court,  by 
whom  it  shall  be  fixed  when  and  where  the 
trial  shall  proceed.  TJotess  a  different  ar- 
rangement is  made  by  the  Conrt,  on  motion 
to  that  effect,  the  Lord  Ordinfry  before  whom 
the  cause  depends  is  to  preside  at  the  trial 
of  such  issues,  where  such  trial  takes  place 
during  the  sitting  of  tbe  Court ;  §  41.  All 
the  powers  in  regard  to  summoning  of  juries 
for  trial  of  issues  in  civil  canses,  previously 
exercised  by  the  Conrt,  or  any  Division  of 
the  Court,  is  conferred  on  the  Lord  Ordinary, 
and  he  is  empowered,  on  the  application  of 
either  of  the  parties,  to  appoint  any  issue  or 
issues  to  be  tried  by  a  special  jury  ;  \  42.  In 
every  trial  before  the  Court  of  S^ion,  one 
counsel  for  tbe  pursuer  and  one  for  the  de- 
fender is  to  be  heard  after  the  whole  evidence 
is  closed ;  §  44.  Bill  of  exceptions  upon  the 
grenud  of  the  nndne  admission  is  not  to  be 
allowed,  if,  in  the  opinion  of  the  Court,  tbe 
exclusion  of  such  evidence  could  not  have  led 
to  a  different  verdict ;  and  it  is  not  impera- 
tive on  the  Court  to  sustain  a  bill  of  excep- 
tions on  the  ground  of  undue  rejection  of 
documentary  evidence,  when  it  shall  appear 
from  the  documents  themselves  that  they 
ought  not  to  have  affected  the  result  at  which 
the  jury  have  arrived  ;  S  45.  With  the  con- 
sent of  the  parties,  a  Lord  Ordinary,  afler 
an  issue  is  adjusted,  may  try  such  issue  before 
himself,  without  a  jury ;  unless  the  Court,  on 
the  report  of  the  Lord  Ordinary,  deem  tin's 
course  inexpedient  and  impreper.  On  such 
trial  the  Lord  Ordinary  is  to  take  notes  of 
the  evidence,  and  hear  counsel  thereon  ;  the 
proceedings  to  be  conducted  as  nearly  as 
may  be  as  in  an  ordinary  jury  trial.  Within 
eight  days  after  the  proceedings  at  the  trial 
are  concluded,  the  Lord  Ordinary  shall  pro- 
nounce an  interlocutor  specifying  particu- 
larly what  he  Sods  in  point  of  fact.  Either 
party  may,  by  written  not«,  within  eight 
days,  bring  this  interlocutor  under  the  re- 
view of  the  Lord  Ordinary  upon  his  own  notes 
of  the  evidence ;  and  he  may,  within  eight 
days  after  hearing  parties,  either  correct  his 
interlocutor  as  regards  snch  findings  in  fact, 
or  order  a  new  trial.  If  either  of  the  said 
periods  of  eight  days  extend  into  vacation  or 
recess,  the  period  shall  be  held  not  to  elapse 
until  the  fourth  day  after  the  next  meeting 
of  the  Lords  Ordinary,  or  the  Court  there- 
after ;  §  46.    The  Lord  Ordinary's  findings. 
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in  poiut  of  fact,  are  final,  unlen  it  sliall  ap- 
pear that  they  proceed  od  some  erroneous  view 
of  the  law  aa  to  competency  of  erideuce  or 
otherwise;  but  either  party  may, on  a  reclaim- 
ing note  to  the  Court,  raise  any  question  of 
law  which  may  be  relevantly  raised  on  the  evi- 
dence, 8S  given  in  the  Lord  Ordinary's  notes. 
No  objection  to  any  finding  in  point  of  law 
by  the  Lord  Ordinary  in  the  course  of  the 
trial  shall  be  competent,  unless  such  objection 
was  stated  and  not«d  by  the  Lord  Onlinary 
at  the  time  ;  and  the  notes  of  the  Lord  Ordi- 
nary shall  be  referred  to  for  no  other  pur- 
pose than  to  decide  such  questions  of  law. 
Appeals  gainst  any  judgment  by  the  Court 
upon  such  questions  of  law  are  put  on  the 
same  footing  aa  appeals  against  bills  of  excep- 
tions ;  §  47.  It  is  also  competent  to  »  Lord 
Ordinary,  where  there  are  any  questions  of 
fact  which  it  is  desirable  should  be  investi- 
gated without  jury  trial  or  proof  on  commis- 
sion, to  pronounce  an  interlocutor  specifying 
such  questions,  to  which  the  parties  are  to 
address  their  proof,  and  appointing  such  ques- 
tions to  be  tried  before  himself,  withoutajury; 
and  the  proof  shall  be  limited  to  such  ques- 
tions, and  shall  proceed  at  such  time  and  place 
as  may  be  appointed,  unless,  on  review,  it  ap- 
pear to  the  Court  that  such  a  mode  of  inves- 
tigation is  not  expedient,  or  the  interlocutor 
be  otherwise  altered  by  the  Court ;  and  the 
Lord  Ordinary  shall  on  each  such  question 
find  separately,  and  his  findings  thereon  shall 
be  final,  subject  always  to  the  like  review, 
correction,  and  objection  as  would  he  compe- 
tent there^ainst,  under  the  statute,  if  such 
questions  had  been  tried  by  the  Lord  Ordi- 
nary on  issues ;  §  48.  In  any  cause  not  fall- 
ing within  those  specially  enumerated  in  6 
Geo.  IV.,  c.  128,  above  quoted,  it  is  compe- 
tent to  a  Lord  Ordinary,  with  consent  of  both 
parties,  or  upon  the  motion  of  one  of  the  par- 
ties, with  the  leave  of  the  Inner-House,  on 
the  Lord  Ordinary's  report,  or  to  the  Court 
when  the  cause  comes  into  the  Inner-House, 
to  appoint  the  evidence  in  such  case,  or  any 
portion  of  the  evidence,  to  be  taken  on  cora- 
mission.  And  the  Court  may  allow  proof  on 
commission  in  any  of  the  enumerated  cases, 
except  an  action  for  libel,  or  for  nuisance,  or 
in  one  which  is  properly  and  in  substance  an 
action  of  damages. 

An  interlocutor  of  the  Court  approving  of 
the  issues,  in  regard  to  which  there  is  a 
difference  of  opinion  among  the  Judges  of  the 
Division,  may  be  appealed  from  to  the  House 
of  Lords.  Johnston  v.  JohraUm,  lOth  Aug. 
1859.     3  Macgueen,  House  of  Lords. 

The  procedure  in  regard  to  jury  trial  is 
also  regulated  by  A.  S.of  IGlhFebntary  1841, 
lOrt  Julg  1844,  24(4  February  1846,  18th 
July  1850,  and  22d  Jme  1859. 
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Without  noticing  the  provisions  more  pro- 
perly belonging  to  "  process,"  those  in  force 
relating  to  jury  trial,  under  the  statutes 
and  acts  of  sederunt,  seem  to  be  the  follow- 
ing :— 

1.  Notice  of  trial  for  the  sittings  or  the 
circuit  may  be  given  by  the  pursuer  as  soon 
as  the  issues  are  finally  adjusted  and  authen- 
ticated. If  he  fail  for  ten  days  thereafter  to 
give  such  notice,  or  if,  after  giving  notice, 
he  countermands  the  same,  and  does  not  re- 
new the  notice  of  trial  within  ten  days  after 
the  connt«rmand,  it  is  competent  to  the  de- 
fender to  give  notice  of  trial,  and  also  to 
countermand  the  notice  in  the  same  way  aa 
the  pnrsuer.  But  if  the  defender  eonnter- 
mands,  the  pursuer's  right  to  take  the  lead 
revives  for  other  ten  days  after  such  connter- 
mand;  A.  S.  24th  F«6.  1846.  In  M-Gouan  v. 
Wrisht,  17th  July  1852,  24  Jurist,  652,  it  was 
laid  down  by  the  Lord  Justice-Clerk  (Hope), 
that  this  provision  gave  right  to  the  defender 
to  give  notice  of  trial,  on  the  failure  of  the 
pursuer  so  to  do  for  ten  days  after  issues  were 
settled — only  in  eases  to  be  tried  before  the  Lord 
Ordinary  durinff  lesiion ;  that  the  defender  is 
only  entitled  to  give  notice  if  the  pursuer 
allows  the  sittings  to  elapse,  and  then  forfeits 
his  lead ;  and  that  it  was  a  misconstruction 
of  the  acts  to  hold  otherwise.  And  a  notice 
given  by  the  defender  in  the  above  state  of 
matters  was  discharged.  The  circumstances, 
however,  wonld  have  justified  that  motioD 
independently  of  the  above  construction  of 
the  Act  of  Sederunt,  which  may  well  be 
doubted.  See  also  3tNeiU  \.  CaldwU,  22d 
March  1853,  15  D.  582,  where  the  pursuer 
was  also  held  not  to  have  lost  the  lead.  In 
Gilmom-  v.  Gilmour's  Tn.,  11th  Ma«h  1852, 
14  D.  €75,  in  appointing,  on  the  defender's 
motion,  a  cause  to  be  tried  before  a  particular 
judge  and  a  special  jnry,  the  pursuer's  right 
to  countermand,  if  he  should  see  proper,  wu 
reserved  to  him,  he  having  given  the  notice 

2.  As  to  trials  before  a  Lord  Ordiuaf?,  it 
has  been  held,  where  amotion  was  made  to  a 
Lord  Ordinary  within  a  few  days  of  the  close 
of  the  session,  to  fix  a  day  for  trial  before 
him  ;  and  where  the  three  weeks,  therefore, 
expired  before  the  next  session,  that  he  might 
fix  a  day  for  the  trial  duringthenext  seKion; 
A.  B.,  16th  March,  1855, 17  D.  759.  GiviDg 
notice  of  trial  for  the  ensuing  »ttings  wiU 
not  prevent  either  party  from  making  a  mo- 
tion to  the  Lord  Ordinary  to  fix  a  day  for 
the  trial  before  himself,  under  |  40  of  13  and 
14  Vict.,  c.  36 ;  Morrison,  7th  July  1853, 15 
D.  816.  When  such  motion  is  made,  the 
Lord  Ordinary  must  report  it  to  the  Court — 
M'Laren,  6th  June  1854,  16  D.  898~who 
must  fix  when  and  where  the  trial  shall  pro- 
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eeed ;  and  irbile  it  bas  been  held  tli&t  the 
abeolute  right  formerly  in  the  pursuer  to  fix 
the  time  &nd  place  of  tri&I  is  taken  away  by 
the  statute,  when  the  defender  avails  himself 
of  the  power  to  make  a  motion  to  the  Lord 
Ordinary  under  S  40,  still  some  cause  most 
be  shown  to  the  Court  for  disturbing  a  notice 
of  trial  glren  by  the  pursuer,  and  the 
fact  of  the  parsuer  having  given  a  notice  of 
trial  for  the  sittings  is  material  in  a  ques- 
tion of  fixing  the  time  and  place ;  Faults, 
17th  Jane  1854,  16  D.  964.  But  on  the 
report  of  the  Lord  Ordinary,  the  trial  was 
fixed  by  the  Court  to  proceed  before  his  Lord- 
ship, fJthoDgh  the  defender  had  previously 
ffiven  notice  of  trial  for  the  sittings;  Carron 
Co.,  7th  Feb.  1857,  19  D.  384.  It  is  no 
reason  for  withdrawing  a  trial  from  before 
the  Lord  Ordinary  during  session,  that  the 
expense  of  citing  the  jury  makes  the  coet  of 
trial  greater  tluin  at  the  sittings ;  Lauder, 
21st  Nov.  1857,  20  D.  71 ;  or  that  the  trial 
is  likely  to  oceupy  more  than  one  day ; 
Mttthel,  2d  Feb.  1856, 15  D.  486.  Where  a 
new  trial  had  Iwen  granted  on  a  defender's 
motion  as  against  evidence,  the  pursuer,  on 
4th  July,  the  day  immediately  following  the 
interlocutor  granting  the  new  trial,  gave  no- 
tice of  trial  for  the  sittings  in  July.  The 
defender  thereafter,  on  17th  July,  moved  the 
Lord  Ordinary  to  fix  the  time  and  place  of 
trial.  The  Court  held  the  motion  so  made 
before  the  Lord  Ordinary  incompetent  under 
the  statute,  as  an  indirect  attempt  to  deprive 
the  pursuer  of  his  right  to  countermand ; 
ShielU,  17th  July  1856,  18  D.  1301.  But 
see  Boi/d,  19th  Feb.  1856,  18  D.  618 ;  Ealli- 
day,  27th  June  1857, 19  D.  929  ;  also  Wdsk, 
eth  Feb.  1858.  20  D.  513 ;  and  Mofat,  7th 
Jan.  1859,  SI  D.  212,  where,  in  a  question 
affecting  the  defender's  character,  issues  hav- 
ing been  adjusted,  and  the  pursuers  having, 
on  23d  Dec.  1858,  given  notice  of  trial  for 
the  circuit — on  the  defender's  motion  to  the 
Lord  Ordinary  to  fix  the  time  and  place  of 
trial  before  himself,  in  terms  of  the  statute 
— the  Court  fixed  the  trial  to  take  place 
before  his  Lordship. 

3.  To  entitle  a  party  to  go  to  trial  he  must 
give  fifteen  days'  notice  previous  to  the  trial, 
if  the  cause  is  to  be  tried  in  Edinburgh ;  and 
if  the  trial  is  to  be  on  the  circuit,  he  roust 
give  notice  ou  or  before  the  second  last  day 
of  the  session  immediately  preceding  the  cir- 
coit  at  which  the  cause  is  to  be  tried ;  A.  S. 
l&lh  Feb.  1841.  5  12.  When  a  notice  of 
trial  has  been  given  by  either  party  for  the 
sittings  after  the  winter  session,  or  after  the 
summer  session,  or  during  the  Christmas  re- 
cess, it  is  not  competent  for  him  to  counter- 
mand such  notice  after  the  expiry  of  the  time 
within  which  notices  of  trial  require  to  be 
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given  for  lueh  sittings ;  but  either  party, 
after  the  expiry  of  said  time,  may  apply  to 
the  Court  to  postpone  the  tri^  for  any  canse 
which  could  not  have  been  foreseen  previous 
to  the  expiry  of  such  time  ;  and  such  appli- 
cation may  be  made  after  the  termination  of 
the  session  to  the  Judge  who  is  to  preside  at 
the  trial,  or,  in  his  absence,  to  the  Lord  Ordi- 
nary on  the  Bills,  it  being  shown  to  the  sa- 
tisfaction of  such  Judge  or  Lord  Ordinary 
that  the  application  could  not  have  been 
made  to  the  Court  during  session  ;  A.  S.,  22d 
June  1859. 

4.  An  application  for  interdict  i^iost  a 
threatened  nuisance  is  not  one  of  enumen^ed 
causes ;  Amot  v.  Brovm,  7th  May,  Soute  of 
Lordt,  1  M'Q.,  229,  24  Jwiet,  42.  In  a  re- 
dnctioQ  ou  the  head  of  facility  and  lesion,  the 
Lord  Ordinary,  after  advising  with  the  Court, 
allowed  proof  by  commission,  the  action, 
though  one  of  the  enumerated  causes,  uot 
being  "  an  action  for  libel  or  nuisance,  or  in 
sabstance  an  action  of  damages  ;"  Liviiwitone, 
7th  Feb.  1862, 14  2).  456. 

5.  When  a  party  gives  notice  of  trial  in 
Edinburgh  or  on  the  circuit,  the  other  party, 
if  he  wishes  to  have  the  place  of  trial  changed, 
must,  within  four  days  of  the  receipt  of  such 
notice,  make  a  motion  in  the  Dividon  for 
that  purpose. 

6.  Notice  of  motion  for  a  special  jury  must 
be  given  also  within  four  days  after  giving  or 
receiving  notice  of  trial,  which  notice  of  mo- 
tion most  be  lodged  and  served  36  hours 
before  it  is  moved  in  Court.  The  mode  of 
striking  the  special  jury  is  prescribed  by  A. 
S.  I6lh  Feb.  1841,  §|  14  and  15.  A  special 
jury  will  not  be  granted  merely  in  respect  of 
tbe  status  of  the  parties;  I4iars  v.  Sm«, 
25th  June  1852,  14  D.  919. 

7.  All  plans,  maps,  models,  or  other  such 
productions  proposed  to  be  used  at  the  trial 
of  a  cause,  must  be  lodged  eight  days  before 
the  trial,  if  in  Edinburgh,  with  the  Clerk  of 
Court,  and  if  in  circuit,  either  with  said 
clerk  or  with  the  sheriff-clerk  of  the  county 
town  where  the  cause  is  to  be  tried,  notice 
of  the  lodging  being  at  sametime  served  on 
the  opposite  agent;  but  the  Court  may,  if  it 
be  made  out  ou  oath  to  the  satisfaction  of 
the  Court  that  such  productions  could  not  be 
lodged  in  time,  permit  them  to  be  used  at  the 
trial.  In  like  manner,  all  writings  meant  to 
be  put  on  evidence  at  the  trial  must  be  lodged 
with  the  clerk  eight  days  before  the  trial. 
and  notice  given  at  sametime  to  the  opposite 
agent  of  the  writings  being  lodged.  No 
writings  but  those  lodged  as  aforesaid  can  be 
used  at  the  trial,  except  of  consent.  But  the 
Court  may  permit  such  writings  to  be  given 
in  evidence  at  the  trial  on  its  being  established 
to  tbe  satisfaction  of  tbe  Court  that  they  could 
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not  be  lodged  eight  Aa.ys  before  the  tri&l,  nor 
before  the  period  at  wUJch  thej  are  actually 
produced  or  exhibited  to  tbe  opposite  party, 
and  that  notice  to  tbe  opposite  party  had  been 
given  of  the  particular  writing  or  writings 
proposed  to  he  produced  ;  A.  S.  I6lh  Feb. 
1841,  §§  18  and  19.  TbU  mie  held  to  apply 
to  writings  in  the  possession  of  the  party  be- 
fore the  record  was  closed,  and  not  then  pro- 
duced by  him ;  and  an  exception  to  the  ruling 
of  tbe  presiding  judge  who  excluded  such  writ- 
ings sustained.  Cameron  v.  Cameron's  Trus- 
Um,  21st  Dec.  1830, 13  D.  412. 

8.  A  trial  will  not  be  allowed  to  proceed  in 
absence  of  a  party,  unless  the  presiding  judge 
is  satisfied  that  due  notice  of  trial  has  been 
served  upon  the  party,  or  upon  the  known 
agent,  or  the  agent  in  the  former  proceedings 
of  the  cause. 

9.  In  examining  witnesses  at  a  trial,  the 
counsel  who  begias  the  examination  of  the  wit- 
ness shall  continue  it  until  he  exhaust  the  exa- 
mination. A  counsel  on  the  opposite  aide  may 
then  cross-examine  until  he  exhaust  the  cross- 
examination  ;  and  then  the  counsel  who  first 
examined  tbe  witness  may  re-examine,  con- 
finiog  his  re-examination  strictly  to  such  new 
matter  as  arise  in  cross-examination,  unless 
with  permission  of  tbe  Court.  When  a  spe- 
cial verdict  is  to  be  found,  it  m^,  with  ceu- 
sent  of  parties,  be  settled  out  of  Court  by  the 
order  of  the  presiding  judge,  or  otherwise  ; 
but  if  parties  do  not  consent  to  this  mode  of 
settling  it,  the  different  parts  of  the  evidence 
shall  be  stated  to  the  jury,  that  they  may 
find  tbe  facts  which  are  to  constitute  the  spe- 
cial verdict, 

10.  Where  the  counsel  for  either  party  ex- 
cepts to  points  of  law  laid  down  by  tbe  pre- 
siding judge  in  the  course  of  a  trial,  or  in  his 
charge  to  the  jury,  the  counsel  tendering  such 
exception  shall  deliver  in  a  note  thereof  to 
the  judge  at  tbe  time  the  exception  is  talcen  ; 
and  the  same  shall  be  certified  by  the  judge 
at  the  time,  by  subscribing  his  name  to  such 
note.  And  a  note  of  all  such  exceptions  shall 
be  finally  settled  and  certified  before  the  ju^ 
is  enclosed  to  consider  their  verdict.  A.  S. 
Uth  Feb.  1841,  §  32.  See,  as  le  the  proper 
signing  of  such  note  at  the  trial,  FoUok,  4th 
July  1845,  7  D,  973 ;  HurUt  Alum  Company, 
I2th  Feb.  1850, 12  D.  704 ;  ffou«  of  Lords, 
26th  Jane  1S50,  7  Bell,  100. 

11.  All  the  regulations  as  to  notices  of  trial, 
abandonment  of  suit,  not  proceeding  to  trial, 
and  as  to  not  appearing  and  proceeding  with 
evidence  at  the  trial,  and  all  other  provisions 
regulating  the  conduct  of  parlies  as  to  trials, 
are  the  same  in  tbe  case  of  a  new  trial  as  in 
the  case  of  an  original  trial ;  A.  S.  IGth  FA. 
1841.  S  41. 

1 2.  In  case  either  party  do  net  appear  at  the 
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trial  of  a  cause  after  due  notice  of  trial  has 
been  given  by  tbe  opposite  party,  tbe  party 
appearing,  if  purauer  in  the  issue,  shall  b« 
entitled  to  lead  his  evidence,  and  go  to  the 
jury  for  a  verdict,  and,  if  defender  in  the  issue, 
he  shall  be  entitled  to  a  verdict  in  his  favour, 
without  leading  evidence.  If  the  party  ap- 
pearing decline  to  proceed  in  this  manner, 
tbe  judge  presiding  at  the  trial  shall  certify 
to  tbe  Division  the  fact  of  the  other  party 
not  appearing,  and  the  Division  shall  there- 
upon proceed  as  in  cases  in  which  parties  are 
held  as  confessed,  unless  it  shall  be  shown  to 
the  satisfaction  of  tbe  Court  that  the  failure 
of  the  party  to  appear  at  the  trial  wa« 
occasioned  by  some  sufficient  cause;  Do.  § 
46. 

13.  The  Act  of  Sederunt  of  lOth  July  1844 
regulates  the  mode  of  charging  for  witneescs 
summoned  for  either  party  to  give  evidenre 
at  a  trial,  and  the  sums  to  be  allowed  to  them  ; 
and  the  Act  of  Sederunt  of  I8tb  July  185U 
contains  regulations  as  to  the  printing  of 
documenls  to  be  used  at  the  trial. 

14.  In  regard  to  trials  before  the  Lord 
0rdinai7,  under  the  13  and  14  VicL,  c.  36, 
without  a  jury,  the  "  trial "  is  held  to  em- 
brace the  whole  proceedings,  including  the 
rehearing  before  the  Lord  Ordinary,  until 
his  final  deliverance  is  obtained  ;  and  so  that 
to  entitle  a  party  to  raise  by  reclaiming  note 
objections  in  point  of  law  to  his  interlocntor 
or  verdict,  he  must  ask  from  tbe  Lord  Ordi- 
nary Budings  in  point  of  law ;  Balfovr,  9th 
July  1854,  16  A  1028.  And  that  wheu  a 
Lord  Ordinary,  after  pronouncing  an  inter- 
locutory verdict  and  appointing  a  rehearing, 
was  removed  to  the  Inner-House,  there  must 
be  a  new  trial  (also  without  a  jury)  before 
the  Lord  Ordinary  who  succeeded  him  in  the 
Onter-House.  Allan,  20th  June  1855,  17 
D.  969. 

15.  Questions  to  be  tried  before  a  Lord 
Ordinary  without  a  jury,  under  §  43  of  the 
Act  13  and  14  Vict.,  c.  36,  ought  to  be  snch 
as  to  exhaust  the  debateable  matter,  and  >o 
framed  as  to  admit  of  being  answered  by  k 
simple  negative  or  affirmative,  and  not  so  aa 
to  embrace  a  general  inquiry ;  BvchaiUM, 
nth  March  1857,  19  D.  716.  And  it  is 
not  competent  to  a  Lord  Ordinary  to  pro- 
nounce atter  such  trial  findings  as  to  focta 
not  embraced  in  the  questions.  Bwdtaiuat,  %t 
ttipra. 

See,  on  the  subject  of  this  article,  Ai- 
vocation.  Damaget.  Remit.  line.  Intarro- 
i/atoriet.  Evidence.  Relatumthip.  InttmL 
Partial  Covnsel.  Beartay  Bnanee.  laid. 
Defamation.  Verilat  Convieii.  VtrdicL  Bx- 
e^liom.  Bill  of,  Ac. 

Jus  AooraioeiidL    See  AeerOit*. 

Jna  Belibenudl    The  right  of  deUlmmt- 
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ing  for  K  certain  period  after  bis  predecessor's 
death,  Bs  to  the  propriety  of  takiiig  up  the 
defunct's  succession,  is  one  of  the  privileges 
of  au  apparent  heir.  Formerly,  the  period 
was  0D6  year ;  and  hence,  until  the  expiration 
of  year  and  day  after  the  ancestor's  death, 
the  heir  could  not  be  forced  to  enter  as  heir. 
By  the  TiUes  to  Land  Act  (1858),  $  27,  the 
period  is  limited  to  sis  months.  See  Attnut 
Deliberandi.  Beir.  Benefieivm  Immtarii.  In- 
ventory.   Entry  of  an  Heir. 

Jus  in  Ee— Jul  ad  lUim.  These  two  ex- 
pressions are  derived  from  the  Roman  law, 
and  serve  to  mark  the  distinction  between  tbe 
right  in  a  subject  enjoyed  by  the  proprietor, 
and  that  eitjoyed  by  a  mere  creditor  for  its 
deliTory.  The  proprietor  of  a  subject,  he 
who  has  thejM  in  re,  is  entitled  to  claim  the 
subject,  or  to  defend  it  against  all  the  world. 
The  mere  creditor,  or  he  who  has  the  jtu  ad 
rem,  poBseues  no  real  right,  and  cau  claim 
the  subject  only  from  tbe  debtor  in  the  obli- 
gation. This  distinction  is  well  illustrated 
by  tbe  contract  of  sate.  The  completion  of 
the  contract  of  sale  does  not  of  itself  transfer 
the  property  of  the  subject.  The  buyer  is, 
before  delivery,  merely  a  personal  creditor  of 
the  seller ;  and  if  the  subject  were  to  pass  out 
of  the  seller's  hands,  tbe  buyer  would  have 
no  cl^m  against  the  new  possessor  for  the 
subject  itaelf,  but  only  an  action  of  damages 
against  the  seller  for  not  implementing  bis 
eootract.  The  difference  between  jut  in  re 
and  jH>  ad  rem  is  also  clearly  marked  in  cases 
of  bankruptcy.  If  one  person  has  a  right  of 
property  in  a  subject  possessed  by  another 
when  be  becomes  bankrupt,  that  subject  can- 
not be  seised  by  the  bankrupt's  creditors,  but 
mast  be  restored  to  its  owner.  If,  however, 
all  the  right  possessed  be  a  jm»  ad  rem,  the 
other  personal  creditors  of  the  bankrupt  are 
not  excluded.  Stair,  B.i.  tit.  l,§-22;  lit.  7, 
§  2;  Ersk.  B.  iii.  tit.  I,  §  2;  Bell't  Com.  i. 
279;  BeU't  Prine.  §  3,  87;  Bank.  i.  89; 
Brown  on  SaU,  Inlroduc.  p.  3,  et  leg.  See 
iSo^  Property,  Pertonal  and  Real.  Obliga- 
tion.    Contrati.    Pottetsion. 

Ju  Haiiti ;  is  the  uncontrolled  power  of 
administration  of  the  goods  in  communion, 
vested  by  law  in  the  husband.  In  virtue  of 
this  right,  the  husband  acquires  an  unlimited 
right  of  management  and  disposal  of  the 
moveable  estate  of  the  wife,  whether  belong- 
ing to  her  at  the  time  of  the  marriage  or 
acquired  during  its  suhsistence.  Tbe  hus- 
band is  entitled  to  sue  for,  recover,  and  in 
his  own  name  discharge,  all  sums  doe  to  his 
wife,  and  falling  under  the  communiou ;  and 
his  creditors  may  also  attach  them  for  pay- 
ment of  the  husband's  debte ;  insomuch  that, 
where  the  rents  of  the  wife's  heritable  estate, 
or  tbe  interest  of  heritable  bonds,  in  which 
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she  is  creditor,  have  been  so  attached  as,  fall- 
ing under  the  jus  mariti,  she  is  not  entitled  to 
claim  from  the  creditors  an  aliment  out  of 
the  profits  of  her  own  property.  Hence,  tbe 
marriage  may  be  said  to  be  in  effect  a  legal 
assignation  by  the  wife  of  her  whole  moveable 
estate  in  favour  of  the  husband  ;  in  virtue  of 
which,  even  after  the  dissolution  of  the  mar- 
riage, the  husband  or  his  heirs  may  recover 
subjects  falling  under  the  jus  tnanVi,  but  not 
recovered  during  the  subsistence  of  the  mar- 
riage. This  right  includes  all  moveable  sub- 
jects, the  rents  of  the  wife's  heritage,  the 
interest  of  heritable  or  of  personal  bonds. 
For,  although  personal  bunds,  bearing  inte- 
rest, are  declared  by  statute  to  be  moveable 
as  to  succession,  yet  the  same  statute  expressly 
excepts  from  tbe  jtu  mariti  the  principal  sums 
in  such  bonds ;  1661,  c.  32.  The  ju*  mariti 
as  to  a  particular  subject  (but  not  per  aver- 
sionem)  may  be  renounced  by  the  husband  in 
an  antenuptial  contract  of  marriage  ;  or  an 
estate  may  be  given  to  the  wife  by  a  stranger, 
exclusive  of  tho JUS man'tt.  Ertk.^.  i.  tit.  6, § 
13,  et  teq.;  Stair,  B.  i.  tit.  4,  §  9,  «(  geq.; 
Mare's  ^oles,  p.  six.  et  teq.;  Bank.  vol.  i. 
p.  128.  et  teq.;  BeU't  Com.  i.  61,  632-8; 
BdVt  Print.  \  1561 ;  IQvtt.  ib.  See  QoedM 
in  Commtmivn.     Hatband,     Oontracl  of  Mar- 

The  legal  assignation  implied  in  marriage 
does  not  convey  to  the  husband  any  moveable 
estate  conveyed  to  the  wife  before  marriage, 
by  a  deed  excloding  the  jus  mariti  of  any 
husband  she  might  marry,  it  being  immate- 
rial whether  the  exclusion  of  the  jus  tnan'tt 
has  been  made  before  or  after  marriage. 
Accordingly,  in  the  case  of  Yo^mg  v.  Loudon, 
June  26,  1855,  17  D.  998,  a  wife  was  held 
entitled  to  protect,  against  the  diligence  of 
ber  husband's  creditors,  furniture  conveyed 
to  her  before  marriage  by  a  deed  excluding 
thejKsnMn'tiof  any  husband  she  might  marry. 
Legitim  may  be  sued  for  by  a  bus^nd  in  his 
own  name,  and  without  his  wife's  consent. 
See  tbe  case  of  Maedougal  v.  Wilton,  Feb. 
20,  1858,  20  D.  6a8.  Where,  however,  a 
wife  has  a  right  of  election  between  her  legi- 
tim and  the  provision  in  her  father's  set- 
tlement, the  exercise  of  that  right  by  tbe 
husband  is  subject  to  the  control  of  the 
Court;  and  he  or  his  creditors  will  not  be 
entitled  to  enforce  tbe  wife's  claim  of  legitim 
to  her  prejudice  and  that  of -her  children. 
See  the  case  of  Steventon  v.  Hamilton,  Dec.  7, 
1838, 1  D.  161 ;  and  the  principle  established 
in  that  case  was  affirmed  by  the  subsequent 
case  of  Lowton  v.  Toting,  16  D.  1098,  in  which 
it  was  held  that  a  wife  had  tbe  option  of 
adopting  the  provision  in  ber  father's  settle- 
ment in  the  place  of  hor  legitim,  and  that  she 
could  not  be  controlled  in  the  exercise  of  that 
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option  by  ber  husband  or  his  creditors.  In 
the  c«e  of  Smith  v.  Frier,  Feb.  7,  1857, 19 
D.  384,  an  heritable  bond  belonging  to  a 
wife  had  been  conveyed  by  her  in  secnrity  to 
a  third  party,  with  the  consent  of  ber  bus- 
band,  shortly  before  bis  bankruptcy.  A  com- 
petition arose  between  the  creditor  assignee 
and  the  trustee  in  the  sequestration  foi*  the 
interest  which  fell  due  snbaoquent  to  the  aa- 
signation  ;  and  it  was  held  that  the  interest 
claimed  did  not  fall  under  the  jtu  mariti  of 
the  husband,  and  the  creditor  assignee  was 
preferred. 

Jns  Beliots ;  is  the  share  of  the  goods  in 
communion  to  which  a  wife  is  entitled  on  the 
dissolution  of  her  marriage  by  death.  (See 
OootU  in  Comm»niont)  Where  the  marriage 
is  dissolved  by  the  predecease  of  the  husband, 
the  moreablee  or  goods  in  comrouuion,  afler 
deduction  of  debts,  suffer  a  division.  When 
the  husband  has  lefl  children,  either  by  his 
last  or  by  any  former  marriage,  the  diviaiou 
is  tripartite — one-third  goes  to  the  children 
as  legitim — one-third  is  the  dead's  part,  which 
is  at  the  husband's  disposal,  and,  failing  his 
destination  of  it,  it  will  go  to  the  children  as 
his  executors— and  the  remaining  third  goes 
to  the  widow  as  jus  relicta.  Where  there 
are  no  children,  tho  goods  in  communion  are 
divided  into  two  equal  parts— oue-half  is 
dead's  part  of  the  husband,  and  the  other  jus 
rdiftie.  Tho  wife  has  right  to  the  jns  retictw, 
although  she  should  alao  have  a  conventional 
provision  from  her  husband,  unless,  in  accepts 
ing  such  provision,  she  has  bound  herself  to 
renonoce  her  juj  rkietfE;  BelPs  Com,  vol.  i. 
632.  Ob  the  predecease  of  the  wife,  whi 
there  were  no  children,  the  division  formerly 
was  into  two  ejual  parts,  one  of  which  be- 
longeil  to  the  husband,  and  the  other  to  the 
next  of  kin  of  the  wife,  unless  she  had  destined 
it  otherwise.  This,  however,  was  altered  by 
the  Act  18  Vict,,  c.  23,  1855 ;  and  now  a 
wife's  representatives  have  no  right  to  any 
sliare  of  the  goo^  in  communion,  and  no 
legacy  or  bequest  by  the  wife  will  affect  these 
goods.  See  Goods  in  Commnnton.  Where 
there  are  children  of  the  marriage,  or  of  a 
former  marriage  of  the  husband's,  not  foris- 
familiated, the  wife's  share  is  only  one-third ; 
Stair,  6.  i.  tit.  4,  §  23.  The  husband  cannot 
affect  the  jns  rdictw  by  any  testamentary,  or 
revocable,  or  other  mortis  causa  deed,  although 
he  may  diminish  its  amount  indirectly  during 
the  sub3ist«nce  of  the  marriage  by  his  ) 
ner  of  administering  the  goods  in  communion ; 
Efsk.  B.  iii.  tit.  9,  S  16.  Personal  bonds 
bearing  interest  are  declared,  by  1661,  c.  32, 
to  be  moveable  and  descendible  to  executors ; 
but  that  statute  makes  an  exception  of  the 
rights  of  husband  and  wife,  and,  consequently, 
such  bonds  do  not  fall  under  the  ins  rdicUc. 
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As  the  JUS  rdiela  is  a  share  of  the  free  goods 
in  communion  only,  it  follows  that,  if  the 
husband  is  insolvent  at  the  dissolution  of  the 
marriage,  the  wife  cannot,  in  virtue  of  this 
right,  compete  with  his  creditors  ;  nor  does  it 
create  any  jut  crediti  ia  the  wife,  entitling 
her  to  rank  on  the  baukmpt  estate.  See 
Divorce.  Thejat  rdielte  being  a  legal  right, 
vested  in  the  wife,  to  a  certain  proportion 
of  the  goods  in  communion,  is  not  to  be  re- 
garded aa  a  succession.  Hence  it  vests  in 
the  wife  without  coafirmatioa.  Stair,  B.  i. 
tit.  4,  §  23 ;  More's  Notes,  pp.  cv.  cxxr, ; 
Brsk.  B.  iii.  tit.  d,  §  15 ;  Bank.  vol.  i.  p. 
135;  Beirs  Com.  i.  142,  632;  BeiPs  Prine. 
15  1591,  1946  ;  lUust.  $  1580  ;  Oraham, 
Govt's  Appeal  Cases,  ii.  314.  See  Confirma- 
tion, Exetutor.  Execulry.  Deaths  ParL  Con- 
tract of  Marriage. 

Jul  Grediti ;  signifies  the  right  vested  in 
the  creditor  in  a  debt  or  obligation ;  and  ia 
legal  phrosoology  the  term  is  frequently  used 
contradistinction  to  a  mere  spes,  or  defeaa- 
e  expectancy.  This  ins  trediti  is  oflen  of 
great  importance ;  for  atthongh  a  person  may 
not  be  entitled  to  be  put  in  immediate  posses- 
sion of  a  subject,  yet  the  obligation  to  deliver 
it  to  him  at  some  fnture  time  creates  in  him 
a  vested  right,  which  forms  part  of  his  estate. 
Thus,  when  heritage  has  been  conveyed  by  a 
trust-disposition,  the  completion  of  the  title 
in  the  person  of  the  trustee,  although  it  vests 
the  fee  in  him,  yet  leaves  to  the  person  for 
whose  behoof  it  is  intended  a  jnt  trediti,  as  & 
real  burden  on  the  trust-estate.  The  conse- 
quence of  this  right  ia,  that  the  creditors  of 
the  trustee  are  not  entitled  to  attach  the 
trust-estate  for  the  trustee's  debts.  And 
while  the  maxim  of  the  law,  that  a  fee  can- 
not be  in  pendente,  is  satisfied,  an  effectual 
right  is  constitut«d  for  persons  yet  unborn, 
or  otherwise  incapable  of  holding  the  fee. 
Where  heritable  subjects  are  vested  in  tma- 
tees,  with  directions  to  convey  specific  portions 
of  tho  heritage  te  the  parties  beneficially 
interested,  the  jut  crediti  thus  created  ia 
heritable.  If,  on  the  other  hand,  the  tma- 
tees  are  directed  merely  to  pay  over  to  the 
parties  interested  a  sum  or  share  of  the  gene- 
ral trust-fund,  or  of  the  proceeds  of  the  trust- 
estate,  the  jits  crediti  is  moveable.  Under  a 
marriage  contract,  provisions  to  the  heirs  of 
the  marriage  constitute  in  them  a  jut  crediH, 
which  vests  tn  themselves,  and  transmits  to 
their  representatives,  without  service  or  con- 
firmation, so  that  although,  in  some  respects, 
they  are  heirs  in  questions  with  creditors,  vet 
they  are  creditors  in  questions  with  beu*. 
As  a  consequence  of  this  jut  credM,  it  haa 
been  held  that  the  heir  entitled  to  elum  tb* 
benefit  of  the  contract  may  di8obaT;ge  kM 
claim  under  it,  even  before  he  could  d 
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the  fulfilment  of  Its  terms.  And  vhere  the 
father  is  bound  not  merely  to  provide  the  heir 
or  cbildreQ  of  the  marriage  in  a  sum,  Lut  to 
make  payment  of  it  to  them  at  a  term  which 
may  happen  to  exiBb  before  the  father's  death, 
they  are,  in  virtue  of  their_/us  erediti,  entitled 
to  come  into  competition  with  the  father's 
ooerons  creditors;  and  the  preference  wilt  be 
determined  according  to  the  nature  of  their 
rights,  and  the  priority  of  the  diligence  used 
upon  them,  if^re'i  jfoles  m  Slair,  cscviii. ; 
Erik.  B.  iii.  tit.  8,  §  40,  and  Note  bg  Ivory ; 
BeWi  C<m.  i.  34, 636 ;  ii.  5 ;  BdPi  Print.  S§ 
1482,  1968,  1980,  2017;  lilutt.  §  1482; 
Sandford  tm  HeriitAU  Siteeanon,  i.  239, 
243,  256  ;  ii.  fiO  ;  Majendie,  Bligh't  RepoTtt, 
ii.  692. 

Ju  Derolctam.  In  order  that  a  church 
may  not  remain  too  long  vacant,  the  patron 
ramt  present  to  the  presbytery  a  fit  person  to 
supply  the  cure  within  sii  months  after  a 
vacancy  has  occurred  by  the  death  of  the  last 
incumbent,  or  otherwise ;  and,  if  the  patron 
fail  to  make  such  a  presentation  within  the 
six  months,  the  right  of  presentation  devolves 
upon  the  presbytery.  The  right  of  preseuta- 
tioo,  thus  accruing  to  the  presbytery,  is  called 
thejiu  dwotutum.  It  will  be  sufficient  to  bar 
the  exercise  of  the  right  of  the  presbytery,  if 
the  patron's  prosentation  to  a  new  incumbent 
be  executed  within  six  m<»ithg  after  the  va- 
cancy occurs,  although,  from  accidents  not 
imputable  to  the  patron,  the  presentation 
should  not  reach  the  presbytery  until  after 
the  expiration  of  the  six  months ;  Lord  Duii- 
dot,  IbAMay  1795,  Mor.  p,9972;  15G7,  c.7. 
See  1592,  c.  115;  1712,  c.  12;  Erxk.Ki. 
tit.  5,  §  17  ;  HiU's  Chureh  Ftoo.  58  ;  Mores 
Noiei  on  iSlcnV,  ccxliii. ;  Conntll  on  Parithet, 
494;  BrOBB'«A>»wp.ll77,1498;  Cool^sPrae. 
in  Church  CourU,  70. 

Jtu  nttrentJoiiia ;  the  preferable  right  of 
jurisdiction  acquired  by  a  court,  in  any  cause 
to  which  other  courts  are  equally  competent, 
by  having  exercised  the  first  act  of  juris- 
diction. Ersk.  B.  i.  tit.  2,  §  9.  See  Jurit- 
diction. 

Jul  ftsadtiim  Twtio.  Where,  in  a  con- 
tract between  two  parties,  a  stipulation  is 
introduced  in  favour  of  a  third,  who  is  not  a 
contracting  party,  the  right  thus  created  is 
said  to  bejw  gwEgituwt  terlio.  Such  a  right, 
generally  speaking,  cannot  be  recalled  by  the 
contracting  parties,  and  the  third  party,  so 
far  as  he  is  concerned,  may  require  exhibi- 
tion and  implement  of  the  contract.  -  In  one 
case,  where  a  promise,  though  gratuitous, 
bad  been  made  in  favimr  of  a  third  party, 
that  party,  although  neither  present  nor  ac- 
cepting, was  found  to  have  right  thereby.  But 
provisions  or  destinations  in  contracts  of  mar- 
riage, in  favour  of  other  parties,  are  regarded. 
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not  as  jura  qutetita  terlio,  but  as  destinations 
of  succession,  which  may  be  altered  by  the 
spouses  at  pleasure.  The  maker  of  au  entail, 
although  he  has  delivered  it  to  a  third  party, 
may  demand  it  back  for  the  purpose  of  can- 
celling it ;  and  the  substitutes  cannot  claim 
any  JUS  qtuBiittun  under  it ;  but  where  the  en- 
tail nas  been  recorded,  and  an  investiture  ex- 
pede  upon  it,  it  cannot  be  altered  or  revoked, 
unless  express  power  to  that  effect  has  been 
reserved  in  the  deed.  A  right  taken  in  favour 
of  children  by  a  father  or  other  relation,  and 
intimated  to  the  children,  cannot  be  recalled, 
either  by  the  father  himself  or  his  creditors. 
When  the  purchaser  of  lands  has  been  taken 
bound  to  pay  the  price,  or  a  part  of  it,  to  the 
creditors  of  the  seller,  a  right  is  thereby 
vested  in  the  creditors,  upon  which  thoy  may 
use  inhibition  against  the  purchaser.  And 
in  snch  eases,  the  purchaser  is  not  at  liberty 
to  prefer  such  creditors  as  he  thinks  proper, 
bat,  having  received  a  list  of  the  creditors,  is 
bound  to  pay  each  creditor  in  this  list  pro- 
portionally. But  the  delivery  of  money  by  a 
person,  with  orders  to  apply  it  to  a  particular 
destination,  vests  no  right  in  those  for  whom 
it  is  destined  till  it  be  paid  to  them,  «  until 
they  are  iaformed  that  it  is  held  for  their 
behoof.  In  the  meantime,  the  money  may  bo 
reclaimed  by  the  person  who  delivered  it,  or 
it  may  be  arrested  by  his  creditors.  Whore 
a  person  takes  a  right  in  the  name  of  a  third 
party,  which  be  never  intimates  or  delivers 
to  him,  the  insertion  of  the  third  party's 
name  is  regarded  as  a  mere  trnst  created  in 
him  for  the  tienefit  of  the  person  wbodirected 
his  name  to  be  inserted.  But  some  authors 
have  thought  this  inconsistent  with  the  ge- 
neral doctrine  of  juM  qiKeeitum  lertio.  A  trust- 
settlement  partakes  ef  the  nature  of  jus  qutE- 
situm  lerti»,  since  the  object  in  view  is,  not  the 
beneficial  interest  of  the  trustee,  but  some 
purpose  to  be  accomplished  in  which  a  third 
party  is  interested.  A  trust-disposition,  for 
the  behoof  of  creditors,  and  although  followed 
by  infeftraent,  is  not  effectual  to  the  credi- 
tors, and  vests  no  interest  in  them,  unless  they 
accede  to  it  where  accession  is  a  condition  of 
the  trust.  Stair,  B.  i.  tit.  10,  §  6 ;  Xore'i 
Notes,  Ixii.  and  cases  there  cited;  BeWs  Com, 
i.  31;  Brown's  Synop.  A.  (.;  Karnes'  Equity, 
321-7  ;  At'Donald,  Bligh's  Reports,  ii.  547. 

Jus  lUiprssentatioais.  In  heritable  suc- 
cession, this  expression  is  usually  applied  to 
theruleof  law,  whereby  the  son  or  other  issue 
of  an  elder  son  deceased,  as  coming  in  place 
of  or  representing  their  father,  succeed  to 
the  grandfather's  heritage,  preferably  to  the 
grandfather's  survivingyounger  sons,  or  other 
immediate  children.  This  right  of  represen- 
tation takes  place  in  coUatenil  snccession  to 
heritage,  as  well  as  in  that  of  descendants  in 
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the  direct  line,  bat  formerly  hod  no  place  in 
moreabie  BuccesBiou ;  but  this  was alieied  by 
the  Act  18  Vict.,  c.  23  (1855),  to  the  effect  of 
allowing  the  issue  of  a  predeceasing  next  ol 
kin  to  come  in  place  of  their  parent  In  intes- 
tate succession.  Ertk.  B.  iii.  tit.  8,  §  11- 
See  Sueeetsiott.     Exeattort, 

ju  ■npeirenieiu  Aootori  aoorescit  Bco- 
oeuorL  The  supervening  right  of  the  seller 
or  gr&nter  of  a  right  accresces  to  the  right 
of  his  disponee  or  successor.  This  is  the  Ro- 
man law  msiim,  on  which  the  Scotch  law 
doctrine  of  accretion  rests.     See  Acerttion. 

Jul  lertiL  When  a  part;  in  an  action 
maintains  a  plea  which  he  has  neither  title 
nor  interest  to  maintain,  he  may  be  met  by 
the  reply,  that  it  is  ju$  Urtii  in  him  to  main- 
tain such  a  plea.  It  does  not  necessarily  fol- 
low that  the  party  so  met  would  not  be  bene- 
fited by  pleading  another  person's  right ;  for 
there  are  frequently  instances  whore,  if  he 
were  allowed  to  do  so,  he  would  gain  his  own 
cause.  All  that  is  meant  is,  that  although 
an  objection  may  be  pleaded  agninst  the  title 
or  claim  of  one  party,  it  la  the  right  of  an- 
other than  the  opposite  party  to  plead  that 
objection,  since,  guoad  him  or  his  rights,  the 
title  or  claim  may  be  perfectly  good.  This 
will  best  be  understood  by  examples.  The 
cases  in  which  the  plea  of  jut  Urtii  is  most 
IVequently  urged  are  those  where  the  rights 
of  the  pursuer  and  of  the  defender  are  both 
derived  from  the  same  author,  and  where  the 
one  cannot  plead  a  defect  in  the  other's  title 
without  admitting  a  defect  in  his  c 
sucb  a  case,  it  is  held  to  be  the  right  of  a 
third  person  to  plead  the  objection  against 
both.  Thus,  in  a  reduction  of  a  sale,  the  de- 
fender objected  that  the  title  of  the  pursuer's 
author  was  defective.  The  pursuer's  author 
being  the  common  author  of  both  parties,  it 
was  found  to  be  jut  tertii  in  the  defender  to 
object  to  that  author's  title ;  Livinpston,  141& 
July  1768,  Mor.  7847  ;  Mww,  26th  Feb.  \nA, 
Mot.  7849.  It  is  usual,  in  granting  leases, 
to  insert  a  clause  excluding  assignees  and 
sub-tenants.  Bnt  when  the  tenant  sublets  the 
property,  or,  passing  over  his  own  heir,  as- 
signs the  lease  to  a  second  son,  or  other  per 
son  not  his  heir,  it  is  jvi  tertii  in  his  credi 
tors  or  heirs  to  plead  that  the  clause  has  not 
been  complied  with,  since  the  limiting  clause 
is  held  to  have  been  iutroduced  for  the  benefit 
of  the  landlord  alone ;  Hay,  8fA  Dee.  1801, 
F.  C.  Mot.  15.297.  In  like  manner,  where 
a  creditor  had  obtained  decree  of  abjudica- 
tion on  his  debt,  and  charter  and  infeftment 
thereon,  the  debtor  being  alive  and  abroad, 
it  was  found  to  be  jtu  leTtii  to  the  daughters 
of  the  debtor  to  offer  payment  of  the  debt, 
and  that  the  creditor  was  not  bound  to  accept 
of  it,  and  disencumber  the  subject ;  Gotnant, 


June  1810.  For  a  series  of  cams  illns* 
trative  of  this  subject,  see  Jfi>r.  DieL  k.  L; 
Brown't  Synop.  h.  I.;  Beti  on  Leata,  i.  168, 
200. 

Joatiofl,  College  of.    Be6  Coliegt  ^  Juitiee. 

Jnstloe.  In  a  legal  acceptation,  justice 
may  be  said  to  be  the  impartial  administra- 
tion of  the  law,  according  to  the  principle  of 
giving  to  every  man  that  wbich  is  his  dne. 
As  applied  to  the  conduct  of  individuals,  jus- 
tice consists  in  the  conformity  of  their  actions 
to  the  law  as  established.  Thus,  a  man  is 
be  just,  who,  whatever  his  motives 
may  be,  acts  conformably  to  the  principles 
of  justice,  by  implementing  his  lej^al  obli- 
gations and  engagements.  Erik,  B.  i.  tit. 
1,  §  4 ;  Stair,  B.  i.  tit.  1.  §  2 ;  Bank.  i.  2. 
See  Equity. 

Jnstioei;  officersdeputedbytbe  Sovereign 
to  administer  justice,  and  do  right  by  way  of 
judgment.  In  England,  justices  are  of  varioos 
kinds.  Juttiea  of  Peace  (see  i'l/ra);  Juttiea 
of  Assice,  or  such  as  were  formerly  sent  by 
special  commission  into  the  different  counties 
to  take  Assises  ;  Justiets  of  both  Ben^a.  See 
Kilty's  Bench.  Common  Fleas.  Justices  of  lit 
Forest,  who  heard  and  determined  all  forest 
ofiencea;  Justices  of  SaolMivery,  or  such  as 
are  sent  with  commission  to  hear  and  deter- 
mine all  causes  appertaining  to  those,  who,  for 
any  offence  are  cast  into  gaol,  &c.  Tomliiu' 
Diet.  h.  t. 

Jostioe  of  the  Peace.  Justices  of  the 
peace  are  persons  appointed  by  royal  codk 
mission  to  keep  the  peace  within  a  certain 
district.  Their  commission  is  in  the  follow- 
ing terras :  "  Victoria,  by  the  Grace  of  Ood, 
of  the  United  Kingdom  of  Qreat  Britain  and 
Ireland,  Queen,  Defender  of  the  Faith,  To 
our  most  dear  and  faithful  counsellors,  {Ike 
princes  of  the  blood,)  the  most  reverend  fattier 
in  Qod,  and  our  faithful  counsellor.  Arch- 
bishop of  Canterbnry,  pf imate  and  metrop<^ 
litan  of  all  England,  our  well  beloved  and 
faithful  counsellor,  our  Chancellor  of  that 
part  of  our  United  Kingdom  of  Great  Bri- 
tain and  Ireland  called  Great  Britain." 
Then  are  named  the  Archbishop  of  York,  the 
Archbishop  of  Armagh,  certain  of  the  memben  ^ 
the  Privy  Oonneil,  the  Lord  Justiee-Generai, 
Justice-Clerk,  and  Commissioners  of  Jutlkiary 
for  Scoliandfor  the  tine  beiny,  the  Lord  Preti- 
dent  and  Judges  of  the  Court  of  Session  for  (ii 
time  beiny,  the  Lord  Advocate  and  Sottciler-Ge' 
nerat  for  Scotland.  These  are  foUowed  by  U< 
namesof  the  Gentlemen  of  the  county. — "Gasa*- 
lire  : — Know  ye,  that  we  have  assigned  you, 
jointly  and  severally,  and  every  one  of  yon, 
our  justices,  to  keep  our  peace,  in  our  county 
of  ,  and  to  keep,  and  cause  to 

be  kept,  all  the  ordinances  and  statntes  for 
the  good  of  our  peace,  and  for  the  preserva- 
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tion  of  the  ume,  and  for  the  quiet  rale  &Dd 
govennnent  of  our  people,  made  in  all  and 
Bingnlar  their  articles  in  our  said  county  (as 
well  within  libertiee  as  without),  according 
to  the  force,  form,  and  etlect  of  the  same ; 
and  to  chaatiae  and  punish  all  persons  that 
offend  against  the  form  of  those  ordinances  or 
statutes,  or  any  one  of  them,  in  the  aforesaid 
county,  as  it  ought  to  be  done,  according  to 
the  form  of  those  ordinances  and  statutes ; 
and  to  cause  to  come  before  you,  or  any  one 
of  you,  all  those  who,  to  any  one  or  more  of 
our  people  concerning  their  bodies,  or  the 
firing  of  their  bouses,  have  used  threats,  to 
find  BuSlcient  security  for  the  peace,  or  their 
good  behaviour  towards  us  and  our  people  ; 
and  if  they  shall  refuse  to  find  such  security, 
then  them  in  our  prisons,  until  they  find  such 
security,  to  cause  to  be  safely  kept.  We  have 
also  assigned  you,  and  every  two  or  more  of 
you,  of  whom  any  one  of  you,  the  aforesaid, 
(here  the  justices  before  named  are  again 
'  mentioned,)  we  will  ^hall  be  one,  our  justices, 
to  inquire  the  truth  more  fully,  according  to 
the  law  and  custom  of  the  land,  of  all  and  all 
manner  of  felonies  or  capital  crimes,  poisoD- 
ings,  enchantments,  sorceries,  arts,  magic, 
trespasses,  forestallings,  regratings,  ingros»- 
ings  and  extortions  wbatsover,  and  of  all  and 
singular  other  crimes  and  offences,  of  which 
the  justices  of  onr  peace  may  or  ought  law- 
folly  to  inquire,  by  whomsoever,  and  after 
what  manner  soever,  in  the  said  county,  done 
or  perpetrated,  or  which  shall  happen  to  be 
there  done  or  attempted.  And  also  of  all 
those  who,  in  the  aforesaid  connty,  in  com- 
panies against  our  peace,  in  disturbance  of 
onr  people,  with  armed  force,  have  gone  or 
rode,  or  hereafter  shall  presume  to  go  or  ride  ; 
and  also  of  all  those  who  have  there  lain  in 
waitfOr  hereafter  shall  presntnetoliein  wait, to 
maim,  or  cut  or  kill  our  people  ;  and  also  of  all 
victuallers,  and  all  and  singular  other  persons 
who,  in  the  abuse  of  weights  or  measures,  or 
in  selling  victuals,  against  the  form  of  the 
ordinances  and  statutes,  or  any  one  of  them, 
therefor  made,  for  the  common  benefit  of  our 
people,  have  offended,  or  attempted,  or  here- 
after shall  presume  to  offend  or  attempt ;  and 
also  of  all  sheriK,  bailiffs,  stewards,  con- 
Btables,  keepers  of  gaols  and  other  officers, 
who,  in  the  execution  of  their  offices  about  the 
premises,  or  any  of  them,  have  unduly  be- 
haved themselves,  or  hereafter  shall  presume 
to  behave  themselves  unduly,  or  have  been, 
or  shall  happen  hereafter  to  be,  careless,  re- 
miss, or  negligent  in  our  aforesaid  county ; 
and  of  all  and  singular  articles  and  circum- 
stances, and  all  other  things  whatsoever  that' 
concern  the  premises,  oranyof  them,  by  whom- 
ioever,  and  after  what  manner  soever,  in  our 
aforesaid  county,  done,   or  perpetrated,  or 
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which  hereafter  shall  there  happen  to  be  done 
or  attempted  in  what  manner  soever ;  and  to 
inspect  all  indictments  or  libels  whatsoever 
BO  before  you,  or  any  of  you,  taken  or  to  be 
taken,  or  before  others  late  our  justices  of 
the  peace  in  the  aforesaid  county,  made  or 
taken,  and  not  yet  determined ;  and  to  make 
and  continue  processes  thereupon  against  all 
and  singular  the  persons  so  indicted  or  accused, 
or  who  before  you  hereafter  shall  happen  to  be 
indicted  or  accused,  until  they  can  be  taken, 
surrender  themselves,  or  be  outlawed,  or  de- 
clared rebels;  and  to  hear  and  determine  all 
and  singular  the  felonies,  capital  crimes, 
poisonings,  enchantments,  sorceries,  arts,  ma- 
gic>  trespasses,  forestallings,  regratings,  in- 
grossings,  extortions,  unlawful  assemblies,  in- 
dictments aforesaid,  and  all  and  singular  other 
the  premises,  according  to  the  laws  and  sta- 
tutes of  the  kingdom,  as  in  the  like  cases  it 
has  been  accustomed  or  ought  to  he  done  ;  and 
the  same  offenders,  and  every  of  them,  for 
their  offences,  by  fines,  ransoms,  amercia- 
ments, forfeitures  and  oUier  means,  as  accord- 
ing to  the  law  and  custom  of  the  land,  or 
form  of  the  ordinances  or  statutes  aforesaid, 
it  has  been  accustomed,  or  ought  to  be  done, 
to  chastise  and  punish.  Provided  always, 
that  if  a  case  of  difficulty,  upon  the  deter- 
mination of  any  of  the  premises  before  you, 
or  any  two  or  more  of  you,  shall  happen  to 
arise,  then  let  judgment  in  nowise  be  given 
thereon  before  you,  or  any  two  or  more  of 
yon,  unless  in  the  presence  of  one  of  our  jus- 
tices, or  of  one  of  our  Justices  appointed  to 
hold  courts  of  cireuit,  in  the  aforesaid  county, 
And,therefore,we  command  yon, and  everyone 
of  yon,  that  to  keeping  the  peace,  ordinances, 
statutes,  and  all  and  singular  other  the  pre- 
mises, you  diligently  apply  yourselves ;  and 
that  at  certain  days  and  places  which  you, or 
any  such  two  or  more  of  you  (as  is  aforesaid) 
shall  appoint  for  these  purposes,  into  the  pre- 
mises you  make  inquiries,  and  alt  and  singu- 
lar the  premises  hear  and  determine,  and 
perform  and  fulfil  them  in  the  aforesaid  form, 
doing  therein  what  to  justice  appertains,  ac- 
cording to  tlie  law  and  custom  of  the  land, 
saving  to  us  the  amerciaments,  and  other 
things  to  us  therefrom  belonging.  And  we 
command,  by  the  tenor  of  these  presents,  onr 
sheriff  of  the  said  county  of  ,  that  at 

certiuD  days  and  places  which  yon,  or  any 
such  two  or  more  of  you  (as  is  aforesaid)  shall 
make  known  to  him,  he  cause  to  come  before 
you,  or  such  two  or  more  of  you,  as  afore- 
said, so  many,  and  such  good  and  lawful  men 
of  his  bailiwick,  (as  well  within  liberties  ai 
without,)  by  whom  the  truth  of  the  matter  in 
the  premises  shall  be  the  better  known  and 
determined.  We  also  command  the  keepers 
of  the  rolls  of  our  peace  iu  our  county  afore- 
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said  to  bring  before  you,  at  the  days  and 
places  aroreaaid,  the  writs,  precepU,  processee, 
and  indictments  aforesaid,  that  they  may  be 
initpected,  and  by  a  due  course  determined, 
as  is  aforesit^d.  In  witness  whereof,  we  have 
caused  these  our  letters  to  bo  made  patent. 
Witness  ourself,  at  West  minster,  the  day 
of  in  the  year  of  our  reign. 

(Si^ed  by  the  Secretary  of  State  for  the 
time.)" 

Annexed  to  the  commission  there  is  an 
oath  of  office,  which  is  now  iavariably  taken 
by  justices  of  the  peace  in  Scotland,  before 
entering  on  their  office,  instead  of  the  oath 
contained  in  the  Scotch  acta.  The  oath  is  in 
these  terms :  "  Ye  shall  swear,  that  as  justice 
of  the  peace  in  the  county  of  ,  in  all 

articles  in  the  Queen's  commission  to  you  di- 
rected, you  shall  do  equal  right  to  the  poor 
and  to  the  rich,  after  yonr  cunning,  wit,  and 
power,  and  afler  the  laws  and  customs  of  this 
realm  and  statutes  thereof  made :  And  ye 
shall  not  be  of  counsel  with  any  person  in  any 
quarrel  hanging  before  you  :  And  that  ye 
hold  your  sessions  after  the  form  of  the  sta- 
tutes thereof  made  :  And  the  issues,  fines, 
and  amerciaments  which  shall  happen  to  be 
made,  and  all  forfeitures  which  shall  fall  be- 
fore you.  you  shall  truly  cause  to  be  entered 
without  any  concealment  or  embezzling,  and 
truly  send  them  to  the  Queen's  Exchequer : 
Ye  shall  not  let  for  gift  or  other  cause,  but 
well  and  truly  ye  shnJl  do  your  office  of  jus- 
tice of  the  peace  in  that  behalf:  And  that  you 
take  notliing  for  your  office  of  justice  of  the 
peace  to  be  done,  but  of  the  Queen,  and  fees 
accustomed,  and  costalimited  by  statute:  And 
ye  shall  not  direct,  nor  cause  to  be  direct- 
ed, any  warrant  by  you  to  be  made  to  the  par- 
ties, but  you  shall  direct  them  to  the  bailiffs 
of  the  said  county,  or  other  the  Queen's  offi- 
cers or  ministers,  or  other  indifferent  persons, 
to  do  execution  thereof.    So  help  you  Ood." 

The  office  of  justice  of  the  peace  was  at- 
tempted to  be  introduced  into  the  practice  of 
Scotland  by  the  Act  1587,  c.  82;  but  the 
state  of  manners,  as  exhibited  in  that  sta- 
tute, was  not  such  as  to  promise  success  to 
a  regulation  of  this  kind,  and  it  required  re- 
peated leKislatire  enactments  to  lay  the  foun- 
dation of  this  valuable  system.  Nor  does 
this  appear  to  have  been  fully  done  until  the 
time  of  the  Usurpation,  after  which,  the  Act 
1661,  c.  '68,  prescribed  those  rules  whichhave 
ever  since,  in  a  great  measure,  regulated  this 
important  branch  of  public  police.  By  the 
Articles  of  Union,  the  laws  for  regulating  the 
trade,  customs  and  excise,  are  declared  to  be 
the  same  in  Scotland  as  in  England ;  and, 
accordingly,  justices  of  the  peace  in  Scotland 
are  vested  with  the  same  powers  with  those 
in  England  in  matters  touching  the  customs 
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and  excise ;  and,  by  the  Stat.  6  Anne,  c.  6, 
§  2,  the  same  powers  were  given  to  joitices 
of  the  peace  in  Scotland  which  had  formerly 
been  enjoyed  by  justices  of  the  peace  in  Eng- 
land in  relation  to,  and  for  the  preservation 
of,  the  peace;  leaving  the  trials  and  judgments 
to  be  regulated  by  Scotch  forms  and  cuslome. 
This  act  had  the  effect  of  doing  away  cer- 
tain rostrictions  in  regard  to  the  persons  sub- 
ject to  the  jurisdiction  of  justices  of  the  peace, 
and  in  regard  to  the  time  within  which  they 
were  at  lil)erty  to  act,  and  placed  them  on 
the  same  footing  in  those  respects  with  the 
English  justices  of  the  peace.  In  Scotland, 
no  particular  qualification  in  rank  or  property 
is  required  to  entitle  a  person  to  act  as  a  jus- 
tice of  the  peace.  Whoever  is  named  in  the 
commission  may  accept  and  act.  Neither  is 
there  any  general  disqualification  preventing 
justices  from  acting,  except  that  introduced 
by  a  recent  statute,  which  declares,  that  no 
solicitor  or  procurator  before  any  inferior 
court  in  Scotland,  or  the  partner  of  such  per- 
son, shall  be  entitled  to  act  as  a  justice  of 
peace  while  he  or  his  partner  shall  continue 
to  practise  in  a  court  of  the  above  description  ; 
6  Geo  IV.  c.  28,  §  27.  Even  this  restriction 
seems  not  to  affect  the  nomination  of  such  an 
individual,  but  merely  to  suspend  his  power 
of  acting  under  the  commission  of  the  peace. 
No  one  named  in  a  commission  of  the  peace, 
is  by  law  bound  to  accept  the  appointment. 
If  he  wish  to  abstain  from  being  a  justice,  he 
may  omit  to  qualify  himself,  by  taking  the 
usual  oaths ;  and  there  is  do  reason  for  sup- 
posing, that  a  justice  of  the  pneace  who  wishes 
to  be  relieved  of  his  office,  may  not  resign  as 
freely  as  any  other  public  servant.  Before 
acting,  it  is  necessary  to  take  the  oath  dtfidtli 
adnuMffroftone  in  the  above  terms.  The  oaths 
of  allegiance,  of  assurance,  of  abjuration,  and 
of  supremacy,  mnst  also  be  taken  by  the  jus- 
tices before  they  enter  upon  their  office. 

The  general  jurisdiction  of  justices  of  the 
peace  relates  only  to  the  preservation  of  the 
peace.  They  are  specially  intrusted  with  the 
execution  of  several  penal  statutes  concerning 
rural  economy,  sucb  as  the  statutes  relating 
to  planting  and  inclosing,  and  the  like  ;  and 
various  ministerial  duties  connected  with  the 
regulation  of  the  highways  are  ia  like  man* 
ner  committed  to  them.  They  also  judge  in 
many  important  questions  connected  with  the 
revenue  of  customs  and  excise,  and  other 
branches  of  the  revenue,  as  to  which  the  spe- 
cial statute  imposing  the  duty  gives  justices 
of  the  peace  certain  powers;  and,  by  special 
enactments  in  several  statutes,  certain  miaia- 
terial  or  judicial  powers  are  conferred  on  jna- 
tices.  Without  enumerating  those  statute*, 
it  may  be  stated  as  a  general  propoaititw, 
that  no  justice  can  safely  act  in  virtue  «f 
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statutory  poTen  without  having  before  him 
the  partieularfitatat«  conferring  those  potrers. 
The  civil  jurisdiction  of  justices  of  the  peaoe 
has  been  greatly  enlarged  by  the  small  debt 
acts.  See  Sm^  Dd>U,  But,  independently 
of  those  acta,  justices  of  the  peaco  judge  in 
quMtions  as  to  the  aliment  of  natural  child- 
ren, as  being  in  some  degree  conneclfld  vith 
the  pnblic  peace ;  see  Batiard ;  and  also,  by 
usage,  resting  partly  on  statute,  they  judge 
in  questions  concerning  aervanta' wages.  With 
these  exceptions,  honever,  they  seem  to  have 
no  civil  jurisdiction  except  under  special 
statutes.  They  have  a  statutory  juried ictioo 
with  regard  to  the  expense  of  march  fences 
ftod  the  stnughting  of  marches,  and  also  (al- 
though that  is  not  so  clear)  with  regard  to 
the  damage  done  by  cattle  who  have  trespas- 
sed, and  have  been  poinded  brevimanu  on  the . 
grounds  of  another  person.  It  is  still  more 
doubtful  whether  justices  can  competently. 
judge  in  an  action  embracing  a  civil  claim  of 
damages  for  injury  done  by  the  offender,  as 
well  as  a  conclusion  for  fine  or  imprisonment 
ad  vittdictam  ptiblieam,  e,  g.  in  a  libel  at  the 
instance  of  the  public  prosecutor  and  the  pri- 
vate party  for  an  assault.  Under  the  small 
debt  acts,  a  person  who  has  been  injured  by 
assault  or  otherwise,  may,  no  doubt,  sue  be- 
fore the  justices  for  reparation  or  damages 
from  the  person  who  has  injured  him,  as  a 
mere  civil  debt,  provided  he  limits  his  claim 
of  debt  ou  that  account  to  L.5.  But  there 
is  an  obvious  and  broad  distinction  between 
such  a  claim  of  debt  under  those  statutes,  and 
an  action  concluding  for  fine  or  imprisonment 
against  the  offender,  on  account  of  bis  offence 
against  the  public  peace,  and  at  the  same 
time  for  civil  reparation  to  the  injured  party. 
The  jurisdiction  of  justices  of  the  peace,  in 
such  mixed  actions,  may  be  warranted  in  some 
instances  by  custom,  but  it  seems  hardly  re- 
concileable  with  sound  legal  principle.  See 
Dmnagea. 

Although,  generally  speaking;  justices  can- 
not act  in  causes  in  which  they  are  person- 
ally intorested,  they  may  act  in  all  questions 
about  the  poor,  vagrants,  highways  or  other 
laws  concerning  parochial  rates,  though  them- 
selves liable  in  the  burdens  imposed  for  those 
objects ;  it  has  also  been  held  that  afUdavits 
may  be  made  before  a  justice  though  having 
an  interest;  Ken,  12lh  June  1852,  17  D., 
H.L.,^.\\.  A  justice  of  the  peace  may  also 
commit  a  person  who  assaults  or  violently 
interrupts  him  in  the  execution  of  his  office, 
until  the  offender  find  security  to  Iceep  the 
peace,  but  he  has  no  power  to  imprison  in 
order  to  enforce  his  decisions  in  ordinary  civil 
catet.  Justices  cannot  act  in  the  determina- 
tion of  any  appeal  to  the  quarter  sessions, 
from  anything  relating  to  the  parish  or  place 


JUS 


603 


in  which  they  are  subject  to  those  rates ;  16 
Geo.  ll.c.  18, §§  1,3.  By  special  enactments, 
commissioners  of  excise  and  customs,  and 
others  connected  with  those  branches  of  the 
revenue,  cannot  act  as  justices  in  revenue 
questions  cognisable  by  justices  of  the  peace ; 
and  similar  exceptions  apply  to  officers  of  the 
army,  and  to  coal-masters  in  questions  relat- 
ing to  soldiers  and  colliers.  See  Colliers. 
Eniittfoeni,  There  are  various  other  exclu- 
sions under  special  statutes,  for  which  see 
Bttrciay'a  Digtit,  p.  557.  Unless  authorised 
by  special  statute,  justices  cannot  exercise  any 
judicial  or  coercive  power  as  justices  beyond 
the  county  to  which  they  belong ;  but  they 
may  perform  ministerial  acts,  such  as  receiv- 
ing  the  statements  of  a  person  who  has  been 
robbed  or  assaulted ;  and  they  may  also 
exercise  voluntary  jurisdiction  beyond  their 
territory,  such  as  taking  affidavits  in  general, 
taking  the  judicial  ratifications  of  married 
women,  and  the  like.  Justices  are  liable  to 
criminal  prosecution  before  the  Court  of  Jus- 
ticiary ;  and  in  like  manner  U>  civil  actions 
of  damages  before  the  civil  court,  on  account 
of  oppression  or  injustice,  or  other  ill^al 
proceedings  in  their  official  capacity.  But 
in  such  cases  they  are  leniently  dealt  with, 
and  large  allowances  aro  made  for  errors  and 
defects  in  judgment  and  capacity,  where  it 
appears  that  they  were  acting  honajide  for  the 
public  good.  And,  by  a  special  statute,  it  is 
provided  that^  in  actions  against  any  justice 
of  the  peace  in  Great  Britain  or  Ireland 
(which  statute  is  held  to  extend  to  Scotland), 
for  any  summary  conviction  under  any  act  of 
Parliament,  or  for  anything  done  by  him  to- 
wards carrying  such  conviction  into  effect,  if 
the  conviction  shall  be  quashed,  the  plaintiff 
(besides  any  penalty  levied)  shall  recover  only 
twopence  without  costs,  unless  malice  and 
want  of  probable  canae  be  expressly  alleged; 
and  that  the  penalty,  damages  or  costs,  shall 
not  be  recovered  if  the  plaintiff  be  proved 
guilty  of  the  offence,  and  the  punishment  un- 
dergone did  not  exceed  that  assigned  bylaw ; 
43  Geo.  III.  c.  131,  §  1,  ei  eeq.  This  act  has 
been  extended  by  9  Geo.  IV.,  c.  29,  §  26,  and 
1  Will.  IV.,  c,  87.  Justices  of  the  peace, 
however,  ought  to  act  with  exceeding  caution 
in  everything  relating  to  the  personal  liberty 
of  the  subject;  for,  in  such  cases,  the  plea  of 
good  intention  will  bene  justification  of  an 
illegal  act.  This  is  particularly  the  case  un- 
der the  LiberaticHi  Statute,  1701,  c  6,  where- 
by justices  and  other  judges  are  subjected  to 
penalties  for  error,  whatever  their  intentions 
may  have  been.  See  Bail.  Commitment  for 
Trial.  Arrettment  of  Persons.  Backing  a 
ITarronl,     Wrongous  Imprisontnent. 

A  justice  of  the  peace  receives  no  pecuni- 
ary recompense ;  but  he  will  be  reimbursed 
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by  tlie  sheriff  of  the  county  for  any  pecuniary 
advances  properly  made  for  the  public,  in  the 
execution  of  his  office ;  Buch  disbursemeQle 
being  either  preaented  in  Exchequer,  or  re- 
paid from  the  rogue  moDcy  of  the  county.  A 
commiBsion  of  the  peace  may  be  recalled  at 
any  time  by  the  Sovereign,  and  it  falls  by 
the  demiw  of  the  Ci-own ;  though,  by  1 
Anne,  st.  1,  c.  8,  §  2,  it  is  continued  for  six 
months  longer,  unless  it  shall  be  recalled  by 
the  successor.  The  clerk  of  the  justices,  or 
of  the  qnartersessioDS,  is  named  by  the  Secre- 
tary of  State,  but  failing  his  attendance,  the 
justices  may  appoint  a  clerk  j>n>  re  nafd  for  any 
particular  conit.  It  is  by  the  clerk  that  the 
books  in  which  their  proceedings  are  recorded 
are  kept.  See  Clerk  of  the  Peace.  The  fiscal 
is  an  officer  who  gives  his  instance  or  concur- 
rence to  the  steps  necessary  to  be  taken  for 
the  apprehension  and  prosecution  of  delin- 
quents; and  this  officer  is  also  appointed 
collector  of  the  fines  and  penalties  which  the 
justices  of  the  peace  have  the  power  to  impose. 
I'he  procurators  of  the  sheritT-coart  practise 
before  the  justices  (except  under  the  small 
debt  acts),  and  the  warrants  of  the  justices 
are  executed  hy  constables,  who  are  officers 
appointed  by  the  justices  of  peace.  See  Con- 
Mlttbles.  There  is  not  in  the  Scotch  commis- 
sion a  eustoi  roluiorum,  as  in  England  ;  and  the 
quorum,  or  a  certain  number  of  justices  with 
superior  powers,  ou  account  of  their  superior 
knowledge,  formerly  named  by  the  English 
commiBsions,  has  never  been  introduced  into 
the  Scotch  ones.  See  Cvttot  RotulDrum,  See, 
on  the  subject  of  this  article,  12  and  13  Viet., 
e.  34 ;  19  and  20  Viet.,  c.  48 ;  Euteh.  Jvslice 
of  the  Peace,  vol.  i.  p.  1,  el  teq.;  Tajt's  Sum- 
mary, p.  180,  et  teq. ;  Harclat/'s  Digett;  Bar- 
toit't  Manual,  p.  24  ;  Ersk.  B.  i.  tit.  4,  §  13 ; 
et  seq.  See  alBO  Tomlina'  Diet.  A.  t. ;  Bank. 
vol.  ii.  p.  568,  et  geq.;  BeU's  Frine.  §  2206  ; 
Blair' t  Compendium,  h.  L;  Duvlop't  Pariih 
Law,  p.  267. 

Jtutice  Ayiea ;  means  the  circuits  through 
the  kingdom  made  for  the  distribution  of 
justice.  See  Jutticiary  Court.  Ersk.  fi.  i.  tit. 
3,  i  25. 

Justice-Clerk.    See  Lord  Juslice-CUrk. 

Jnstice-OeiLeraL  The  Lord  Justice-Gene- 
ral, as  the  President  or  head  of  the  Court  of 
Justiciary,  was  formerly  an  officer  of  high 
rank  and  consideration.  For  a  long  course 
of  years,  however,  the  office  had  been  a  sine- 
cure, usually  held  by  one  of  the  Scotch  nobi- 
lity, while  the  duties  of  President  of  the  Court 
of  Justiciary  were  almost  invariably  dis- 
charged by  the  Lord  Justice-Clerk.  Hence, 
it  was  deemed  expedient  in  eOect  to  abolish 
the  office  i  and,  accordingly,  by  1  Will.  IV. 
r,  €9,  §§  18  and  19,  it  was  enacted,  that,  on 
the  termination  of  the  then  existing  interest. 


JUS 

the  office  shoald  devolve  upon,  and  remain 
united  with,  that  of  Lord  President  of  the 
Court  of  Session,  who  should  perform  the 
duties  of  presiding  Judge  in  the  Court  of 
Justiciary,  without  salary.  In  this  capacity 
the  Lord  President  may  also  he  present  at  any 
circuit  conrt,  and  may  dispatch  the  business 
there,  whether  any  other  judge  or  judges  of 
the  Court  of  Justiciary  be  present  or  not. 
See  Juttidary  Court.     Circuit. 

Jnstioiary  Court  The  High  Conrt  of 
Justiciary  is  composed  of  five  of  the  Lords  of 
Session,  added  to  the  Lords  Justice- General 
and  Justice -Clerk,  of  whom  the  Lord  Justice- 
General,  and,  in  his  absence,  the  Lord  Jus- 
tice-Clerk, is  President.  The  coostitution  of 
this  Court  was  settled  by  the  Act  1672,  c  16. 
At  first,  the  judges  were  named  for  life,  and 
thereafter  they  seem  to  have  been  removable 
at  the  pleasure  of  the  Crown  ;  but,  at  the  Re- 
volution, it  was  made  an  article  of  the  claim 
of  right,  "  that  the  changing  the  nature  of 
the  judges'  gifts,  ad  vitam  auf  eulpam,  into 
commissions  duraitie  bene  piacito,  is  contrary 
to  law  ; "  and,  by  the  commission  in  1690,  no 
snch  power  is  reserved  by  the  Crown.  The 
quorum  of  this  Court  consists  of  three  judges; 
1681,  c.  22 ;  23  Geo.  III.  c  45 ;  Erik.  B.  L 
tit.  3,  §24,  «Js«$.;  Ivory't  edit,  note 58 ;  Hume, 
vol.  ii.  p.  1,  et  seq.  The  Court  of  Justiciary 
had  anciently  justice  ayres  or  circuits  for  dis- 
tributing justice  in  the  different  parts  of  the 
kingdom.  These,  however,  notwithstanding 
the  regulations  which  were  made  for  them, 
had  fallen  into  disuse ;  and,  in  1748,  by  the 
Stat.  20  Geo.  II.  e.  43,  it  was  directed  that 
circuit  courts  should  be  held  regularly  twice 
a-year,  on  which  footing  they  have  ever  since 
continued.  By  the  Stat.  30  Geo.  III.  c.  17, 
the  spring  circuit  must  be  held  between 
March  12  and  May  12.  By  the  23  Geo.  III. 
c.  45,  the  Lords  of  Justiciary  are  directed  to 
continue  in  each  circuit  town  at  least  three 
days;  by  11  and  12  Vict.,  c.  79,  §  8,  the 
Judges  on  circuit  in  Glasgow  are  authorized 
to  sit  separately  in  different  Courts — one 
Judge  may  proceed  to  business  in  the  absence 
of  his  colleague ;  and  when  necessary  the  cir- 
cuit Court  may  certify  a  case  commenced  be- 
fore it  to  the  whole  Court  of  Justiciary  for 
consideration.  There  are  three  circuits : — 
the  South,  consisting  of  the  burghs  of  Jed- 
burgh, Dumfries,  and  Ayr ;  the  West,  con- 
sisting of  Glasgow,  Inverary,  and  Stirling; 
and  the  North,  consisting  of  Perth,  Aberdeen, 
and  Inverness.  And  under  the  Stat.  9  Gee. 
IV.  c.  29,  a  winter  circuit  conrt,  for  criminal 
business  merely,  is  held  at  Glasgow  during 
the  Christmas  recess  of  the  Court  of  SeBsioD. 
See  Circuit  Court. 

The  jurisdiction  of  the  Court  of  Josticiary, 
which  is  the  supreme  crimioal  tribunal  of 
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Scotland,  extends  to  all  crimes,  and  includes 
tbe  whole  of  Scoliand ;  and  it  b  snperior  to 
that  of  all  criminal  judges,  whose  sentences 
it  is  entitled  to  advocate  or  suspend.  A  libel 
may  be  brought  before  the  Justiciary  Court, 
concluding,  not  only  for  the  patns  of  law,  but 
for  damages  to  the  suQering  party,  if  it 
arises  out  of  an  act  of  criminal  delioquence  ; 
but  the  patrimonial  conclusions  alone  can- 
not be  brought,  though  the  loss  had  arisen 
from  a  criminal  act.  The  circuit  court, 
however,  has  a  civil  jurisdiction  by  way 
of  appeal,  as  to  which,  see  CiTcuit  Court 
Appeal,  All  persons,  whether  native  or 
foreigners,  are  amenable  to  the  Court  of  Jus- 
ticiary, if  the  offence  committed  be  one  against 
the  public  laws  of  the  realm  ;  and  this  rule 
comprehends  even  Peers,  in  regard  to  assaults 
and  inferior  crimes;  although,  for  treason  or 
any  other  felony,  they  can  only  be  tried  by  a 
eonrt  of  their  own  order,  assembled  by  the 
Ijord  High  Steward  of  Great  Britain.  See 
Peer.  Member  of  Parliament.  This  court  can- 
not try  crimes  of  a  military  nature,  such  as 
crimes  against  the  Mutiny  Act,  nor  offences 
of  soldiers  against  tbe  regnlations  or  disci- 
pline of  the  royal  navy,  nor  of  ecclegiasttcs 
against  the  rules  and  discipline  of  their  body. 
But  in  offences,  not  included  in  the  above 
restriction,  committed  in  tbe  Scotch  or  high 
seas,  on  board  a  British  vessel,  belonging  to 
a  Scotch  port,  they  bare  a  privative  Juris- 
diction ;  and  in  inferior  maritime  crimes,  a 
jurisdiction  cumulative  with  that  of  the  she- 
riffs; for,  although  astatutory  court  may  have 
been  appointed  for  the  trial  of  special  offences, 
the  Court  of  Justiciary,  in  virtue  of  their 
original  and  inherent  jurisdiction  over  all 
offences,  have  a  cumulative  jurisdiction  in 
such  cases,  unless  the  jurisdiction  of  the  Court 
is  eipressly  taken  away.  And  on  the  same 
principle,  where  new  offences  are  created  by 
statnte,  it  requires  the  clearest  expressions  to 
limit  the  cognisance  of  such  offences  to  any 
other  court,  and  exclude  the  jurisdiction  of 
the  Justiciary  Court.  This  Court  has  a  pri- 
vative jurisdiction  in  the  fonr  pleas  of  the 
Crown  (see  Pleat  of  the  Grown) ;  as  also  in 
falsehood  and  forgery,  when  remitted  from  the 
Court  of  Session ;  in  all  statutory  offences 
where  transportation  may  be  awarded  ;  9 
Geo.  IV.,  c.  69,  §  11 ;  in  all  capital  crimes 
newly  created;  and  in  offences  directed  against 
the  State,  or  the  administration  of  justice,  or 
the  exMUtion  of  their  duty  by  its  own  officers. 
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There  are  also  certain  statutes  creating  of- 
fences, and  limiting  their  cognisance  to  this 
Court;  but  these  are  almost  all  in  desuetude. 
The  Court  of  Justiciary  has  the  exclusive 
power  of  providing  a  remedy  for  all  extraor- 
dinary or  unforeseen  occurrences  in  the  course 
of  criminal  business,  whether  before  them- 
selves or  any  inferior  court.  They  have  also 
tbe  power  of  reviewing  the  sentences  of  all 
inferior  criminal  courts  in  Scotland;  the 
method  of  review  being  either  by  advocation, 
suspension,  or  appeal.  No  appeal  lies  from 
the  decisions  of  the  High  Court  of  Justiciary, 
whether  interlocutory  or  final,  to  the  House 
of  Lords,  or  to  any  other  court.  See  Hume,  ii. 
l,titeq,;Ersk.  B.  i.tit.  3,  ^  2i,  U  te^. ;  Bell't 
Notte,  Aliim's  Pract.  1,  et  seq.;  Bank,  ii,  522. 
See  Criminal  ProHWlion.  '  Appeal.  Circuit 
Court.  Jury  Court*.  Judget.  £iU  of  Sutpen- 
tion.     Bill  of  Adwcatiojt. 

Jnstifiafale  Homicide ;  is  homicide  which 
the  killer  is  bound  or  entitled  to  commit,  on 
grounds  of  public  or  private  duty.  Public 
duty  will  excuse — lawful  sentence  of  death  ; 
slaughter,  necessary  in  tbe  suppression  of  a 
riot ;  slaughter  of  a  criminal  by  an  officer, 
rendered  indispensable  by  his  violent  resist- 
ance ;  homicide,  on  resistance  of  a  civil  war- 
rant, when  tbe  resistance  is  such  that  the 
officer's  life  would  be  in  danger  if  he  were  to 
persist  in  executing  his  duty ;  homicide  by  a 
sailor  or  soldier  on  duty,  if  violently  invaded  ; 
homicide  by  a  revenue  officer  on  seizing  run 
goods,  when  the  resistance  would  put  bit  life 
in  danger  were  he  to  persist  in  making  the 
seizure.  Private  duty  will  excuse — homicide 
in  defence  against  an  attempt  to  commit  a 
felony;  (for  an  enumeration  of  cases,  see 
Hume,  i.  217 ;  Steele,  72) ;  homicide  in  defence 
of  life  on  a  sudden  quarrel,  the  motive  being 
nothing  less  than  that  of  saving  life.  The 
accused  party,  in  order  to  justify  the  act,  must 
show  that  he  confined  himself  to  the  just  mea- 
sure of  resistance,  and  that  he  entertained 
a  reasonable  apprehension  of  danger;  and 
he  must  not  have  been  in  any  degree  the  cause 
of  the  fatal  strife.  Hume,  i.  195,  et  seq.; 
Aliion's  Prine.  105,  127;  Burnett,  40,  67; 
Syme,  188,  219  ;  Sti^,  71 ;  9  Geo.  II.,  o,  35. 
See  Homicide.     Hoderamen  inculpatce  tulelat 

Jmtificatioil ;  according  to  the'English  law 
definition,  is  a  maintaining  or  showing  good 
reason  in  court  why  one  did  the  act  or  deed 
for  which  he  is  called  to  answer.  Tomlim' 
Diet.  h.  t. 
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ElUS ;  derived  from  canam,  a  word  used 
in  ancient  gr&nts  to  Bignify  the  foirls  or  ani- 
mala  deliverable  by  the  vassal  to  the  superior, 
as  part  of  the  reddendo.  In  modem  practice, 
the  term  is  applied  to  the  poultry,  eggs,  &c., 
deliverable  by  a  tenant  to  bis  landlord  in 
terms  of  his  lease.  Where  kaio  forms  part 
of  the  rent,  the  Court,  in  estimating  the  value 
of  property,  sold  according  to  a  rental,  allow 
such  as  is  convertible  into  money  at  the  op- 
tion of  the  lessor,  but  disallow  such  as  is  not 
convertible.  There  is  no  such  distinction, 
however,  as  between  the  lessee  and  a  singular 
successor.  Ersk.  B.  ii.  tit.  10,  §  32  ;  Hv.ntet'i 
Landlord  and  Tenant,  pp.  291,  380,  634  ;  Bell 
on  Ltasis,  i.  226 ;  ii.  40,  4th  edit. ;  Huidt. 
Jttttice  of  Peace,  vol.  ii.  p.  458  ;  boss's  Lecl. 
ii.  236, 405. 

Kelp.  The  introduction  of  the  use  of  this 
article  in  the  manufacture  of  glass  {^ve  rise 
to  several  questions  as  to  the  right  to  make 
it.  These  questions  are  either  as  between 
the  neighbouring  proprietors  and  the  Crown, 
or  aa  between  landlord  and  tenant.  It  has 
been  found  that  the  talcing  of  k6Ip  is  not  one 
of  the  uses  for  which  the  shore  is  held  by  the 
Crown  in  trust  forthe  pnblic.and  consequently 
the  right  is  not  inalienable  by  the  Crown, 
but  is  transferred  to  the  grantee,  where  land  is 
granted  bounded  by  the  sea  or  sea-shore.  In 
the  case  of  the  Earl  of  Morton  v.  Govingtree, 
June  20,  1760,  M.  13,528,  the  defender's 
lands  lay  in  a  continued  stretch  along  the 
sea-shore  of  Orkney,  and  the  pursuer's  were 
behind  them,  a  little  farther  fVom  the  sea, 
except  a  small  part  which  touched  the  shore. 
On  the  introduction  of  kelp  aa  a  manufacture, 
the  pursuer  claimed  right  to  the  ware  of  the 
whole  coast,  aa  inter  regalia,  and  under  his 
charter  of  the  earldom  of  Orkney.  But  it  was 
held  that  he  had  no  right  to  the  ware  on  the 
shore  of  the  defender's  lands.  The  designation 
of  a  glebe  is  a  bounding  charter  ;  and  where 
shores  are  not  mentioned,  although  the  glebe 
may  be  contiguous  to  the  shore,  the  minister 
has  DO  right  to  kelp.  The  right  to  kelp-ware 
is  not  a  pertinent  of  an  agricultural  or  pasto- 
ral farm,  but  may  be  let  independently  of,  or 
along  with,  the  lands  upon  the  shores  of 
which  the  kelp  grows,  under  the  denomioa- 
tion  of  the  kelp-shorea.  In  the  Highlands 
and  Islands,  it  is  the  practice  for  the  proprie- 
tor to  retain  the  shorea  in  his  own  possession, 
and  employ  the  tenants  and  cottars  in  manu- 
facturing the  kelp,  More's  Notet  on  Stair, 
cUxii;  Bell's  Princ.  §647,1226;  ItltuLih.; 
Connell  on  Tithes,  433 ;  Bell  on  Leases,  i.  357  ; 


Hunter's  Landlord  and  Tenant,  233,  S73.  Sea 
Sea.     Sea-thore.     Sea-green. 

Ttanning  to  ft  Twce.  The  keuuisg  of  a 
widow  to  her  terce  ia  the  judicial  act  of  the 
sheriff  of  the  ahire  within  which  the  lands 
lie.  The  widow  is  first  served  to  her  terce  by 
the  verdict  of  a  jury,  proceeding  on  a  brieve 
from  Chancery.  By  this  verdict  it  is  ascer- 
tained  that  the  claimaut  is  the  widow  of  the 
deceased,  and  that  certain  lands  are  the  lands 
in  which  her  husband  died  infeft.  The  next 
step  is  for  the  sheriff  to  ascertain  the  just 
proportionof  thehusband'slandawhich  belmg 
to  the  widow  iu  virtue  of  her  terce,  and  this 
ia  what  is  termed  kenning  her  to  her  terce. 
It  ia  done  by  the  sheriff  setting  off  two  acres 
for  the  heir,  and  one  for  the  widow  alter- 
nately, through  the  whole  property,  begin- 
ning on  the  east  or  west  of  the  property  by  lot. 
But  as  the  object  of  kenning  the  widow  to 
her  terce  ia  to  separate  the  interests  of  the 
heir  and  of  the  widow,  in  order  that  each  may 
poasesB  independently  of  the  other,  an  object 
not  likely  to  be  attained  by  thia  mode  of  di- 
vision, it  often  happens  that,  in  place  of  it, 
the  parties  agree  to  divide  the  estate  into 
farms,  or  larger  portiona  of  the  property, 
which  division  is  then  judicially  authorized  by 
the  sheriff,  and  made  the  rule  of  hia  division. 
After  the  division  ia  made  by  the  sheriff,a  pro- 
curator appears  for  the  widow,  sasine  ia  given 
bydelivery  of  earth  and  atone,  and  iuEtmmenta 
are  taken  in  the  hands  of  a  notary-public,  on 
which  an  instrument  ismade  out.  The  widow 
being  thus  kenned  to  her  terce,  her  title 
to  her  legal  liferent  is  held  aa  complete,  and 
she  may  remove  tenants  from  her  t«rce  lands, 
and  possess  them  by  herself  or  by  her  ten- 
ants. She  may  recover  the  rent  of  the  lands, 
and  exercise  the  other  rights  and  privileges 
of  a  liferentrix.  In  this  respect  a  widow 
kenned  to  her  terce  is  in  a  different  situation 
trom  a  widow  entitled  to  a  jointure  from  the 
estate  of  her  deceased  husband.  Where  the 
jointure  has  not  been  recovered  ont  of  certain 
lauda  set  apart  to  her,  ahe  may  have  reconrae 
on  the  other  lands  of  her  biiaband.  But  a 
widow  kenned  to  her  terce  is  the  proprietor  of 
the  renbi ;  and  if  they  are  lost,  they  are  lost 
to  herself,  without  any  recourse  on  the  sepa- 
rate estate  of  her  deceased  husband.  Erik. 
B.  ii.  tit.  9,  §  50  ;  Bank.  i.  661 ;  BelFs  Com. 
■  60  ;  Bell's  Princ.  §  1603.     See  Teree. 

Key,  detivtry  of.  In  a  sale  of  merchandise 
deposited  in  a  cellar  or  wareroom,  the  de- 
livery of  the  key  of  the  place  iu  which  the 
goods  are  deposited  is  held  to  be  equivalent 
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.to  Mtaal  delivery  of  the  articleH  to  th&  pnr- 
cbaiier.  Nor  does  it  seem  to  alter  the  case 
where  the  seller  poseesBes  »  master  key,  or 
where  the  particular  warehouse  of  which  the 
key  is  delivered  is  within  an  outer  gate,  the 
property  of  the  seller.  In  the  transference 
of  goods  in  a  bonded  warehouse,  certain  en- 
tries in  the  custom-hoase  books  are  directed 
to  be  made  by  special  statute  ;  6  Geo.  IV.,  c 
112,  §  9.  But  it  has  been  found,  that  where 
there  are  no  goods  in  the  cellar  except  those 
transferred,  the  common  law  will  rule  the 
ease,  and  the  seller,  by  delivering  the  key  to 
the  buyer,  will  transfer  the  goods  beyond  re- 
call. Maxwdl,  2d  March,  1830,  8  S.  *  C. 
618, 4th  April,  1831;  &WdiS.2&d.  See  also 
B^t  Com.  i.  175. 181,  212  ;  £rat.  B.  ii.  tit. 
i,  §  19  ;  Bank,  i.  509 ;  Seffs  Princ.  §  1302, 
1308.    See  Delivery. 

Keys.  In  executing  a  caption,  a  messen- 
eer  may  break  open  doors,  'i'his,  in  the  writ, 
u  called  using  the  king's  keys.  Stair,  B.  iv. 
tit.  48,  S  40;  Bank.  iii.  7.  See  Caption. 
Dvseliing-houie.     Open  Doors. 

Kiduappingf.  The  forcible  abduction  and 
conveying  away  of  a  person  from  his  own 
country,  and  sending  him  to  another,  is  an 
offence  at  common  law,  punishable  in  Eng- 
land with  fine,  imprisonment,  and  pillory. 
Tomlint'  Diet.  h.  t.  See  AH^ction.  CMld- 
ilealinq. 

KiUiiig ;  the  act  of  depriving  a  being  of 
life.  Where  a  human  being  is  killed,  the 
act  is,  hy  the  law  of  Scotland,  justifiable,  ex- 
cusable, or  culpable,  according  to  the  ciicun- 
Btances  attending  it.  See  Homicide.  Jfur- 
ier,    Juttijiaiile  Homicide. 

Kiln.  Although  a  kiln  be  let  as  part  of, 
or  along  with,  a  mill,  and  although  the  suck- 
eners  resort  to  the  kiln,  it  does  not  form 
part  of  the  thirl,  and  the  suckeners  are  not 
astricted  to  it.  A  proprietor  has  been  found 
entitled  to  build  a  draw-kiln  for  burning 
lime,  upon  the  rery  extremity  of  his  grounds, 
although  it  made  his  neighbour's  dwelling 
very  unpleasant;  Dewar,  20(&  Jan.  1767, 
M.  12,803;  HaUet,  177.  But  a  brirk-kiln. 
situated  on  the  extremity  of  one's  property, 
having  done  real  damage  to  another  by  scorch- 
ing the  garden,  was  ordered  to  be  removed  so 
far  as  necessary  to  prevent  such  damage; 
RaUlon,  29th  July  1768,  M.  12,808.  BelVs 
Princ.  5  967  ;  Hankies  landlord  and  Tenant, 
219;  Hutch.  Justice  of  Peace,  ii.  95.  See 
JSuiianee. 

Kindly  Tenant;  or  RentaHer.  A  rental 
right,  (which  is  now  almost  unknown  in  prac- 
tice,) was  a  lease  granted  by  the  landlord 
for  a  low  and  favourable  tack-duty,  to  those 
who  were  either  presumed  to  be  lineal  de- 
scendants of  the  ancient  possessors  of  the 
land,  or  who  were  persons  whom  the  landlord 
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wished  to  favour.  Such  lessees  were  denomi- 
nated rentallers,  or  iiW/ji  tenants.  Originally, 
the  entering  of  the  rentaller's  name  in  tho 
landlord's,  or  the  King's  steward's  rental- 
book,  was  held  to  be  a  sufficient  title  to  him 
all  questions  with  the  proprietors  or  his 
heirs  ;  but  the  right  was  not  effectual  against 
singular  successors,  unless  the  rentaller  could 
show  a  rental  right,  followed  by  possession. 
Where  the  rental  right  specified  a  certain 
period  of  endnrance,  it  received  effect  for  the 
specified  period.  If  no  period  of  endurance 
was  expressed,  it  was  held  to  create  a  liferent 
right  in  favour  of  the  tenant ;  or  where  it 
was  given  to  the  tenant  and  his  boil's,  it  cre- 
ated a  right  which  descended  to  the  first  heir 
of  the  tenant ;  Ersk.  B.  ii.  tit.  6,  §  37,  et  seq. 
The  rentallers  of  Lochmaben,  who  were  for- 
merly servants  to  the  Scottish  kings,  have 
rights  which  may  be  transferred  to  strangers, 
and  which  give  a  perpetual  right,  effectual 
against  the  person  in  whom  the  barony  of 
Lochmaben  b  vested.  And  although  these 
rights  have  not  been  feudalised,  yet  they  may 
be  feudalised  by  the  rentaller,  of  which  there 
is  an  example  in  a  case  where  an  heritable 
bond  by  one  of  those  rentallers  was  sustained 
as  a  good  title,  though  the  rentaller's  ownright 
had  not  been  feudalised.  Irvine  and  Jop  v. 
Collins,  Feb.  4,  1795;  Fac.  Coll.;  BeWa 
Cases  ;  Mot.  p.  10,316  ;  and  Mowisry  y.  Ken- 
nedy, 30th  Nov.  1808,  Fac.  Coll.  See  Bell  on 
Leases,  i,  88 ;  Erik.  B.  ii.  tit.  6,  5  37 ;  Bell's 
Priw.  §  1279 ;  Hunter's  Landlord  and  Ten- 
ant, 89,  330 ;  Ros^s  LecL  ii.47a.    See  Loch- 

Kin,  Kezt  of.  See  Executors.  Confinmtion. 
Inventory. 

Kindred,  or  Consanguinity.  Consangui- 
nity is  either  lineal  or  coUatoral.  Lineal  is 
either  ascending,  as  to  the  father,  grand- 
father, and  so  upwards  ;  or  descending,  as  to 
the  BOO,  grandson,  &c.  Collateral  consan- 
guinity includes  those  descending  from  the 
same  stock,  but  not  each  from  the  other,  as 
for  example,  brothers,  and  the  children  of 
different  brothers;.  See  Consan^inity.  In 
reckoning  the  degrees  of  kindred,  the  rule  of 
the  canon  law  is  followed,  which  differs  from 
that  of  the  Roman  law.  In  both,  however, 
the  degrees  of  consangninity  in  the  ascend- 
ing or  descending  lines  correspond ;  and  each 
generation  is  reckoned  a  degree,  as  father  and 
son  one  degree,  father  and  grandson  two  de- 
grees, and  the  same  in  the  ascending  line  of 
kindred.  But  in  reckoning  the  collateral  de- 
grees of  consanguinity,  the  rules  established 
in  the  two  laws  are  very  different.  In  the 
canon  law,  the  degree  of  consanguinity  be- 
tween two  persons  descended  from  the  same 
stock  is  reckoned  according  to  their  distance 
from  the  common  ancestor ;  or  where  one  is 
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farther  removed  Trom  the  cammon  anceator 
than  the  other,  the  number  of  degrees  is  reck- 
oned by  the  distance  of  the  one  furthest  re- 
moved. Thus  brothers  and  sisters  are  re- 
lated in  the  first  degree,  because  from  their 
father,  the  commoa  anc«st«r,  there  is  only 
one  remove ;  a  nephew  and  uncle  are  related 
in  the  second  degree,  because  there  are  two 
degrees  between  the  nephew  and  the  com- 
mon ancestor;  and  cousins-german  are  re- 
lated in  the  same  degree,  because  there  are 
two  degrees  between  them  and  the  grand- 
father, who  is  the  common  ancestor.  But,  in 
the  B^man  law,  one  degree  is  reckoned  for 
each  ascending  generation,  and  one  for  each 
descending  one,  in  the  connection  between 
collateral  kindred.  Thus  node  and  nephew 
are  counted  three  degrees,  the  uncle  being 
cue  degree  removed  from  the  common  stock, 
and  the  nephew  two  degrees  removed  from 
the  same  common  ancestor,  making  together 
three  degrees.  In  the  same  way  cousins- 
german  stand  related  to  each  other  in  the 
fourth  degree,  the  grandfather,  who  is  the 
common  stock,  being  removed  two  degrees 
from  each  ;  and  the  degrees,  both  ascending 
and  descending,  being  reckoned,  they  are  held 
to  be  related  in  the  fourth  degree.  Ertk.  B. 
i.  tit.  6,  §  8,  ei  teq. ;  BdPt  Friw.  §  1587  ; 
Hvtck.  Jttttke  of  Peace,  ii.  204.  See  Execu- 
tors. Heir.  Siucetsim.  Degreet  of  Kindred. 
King;  the  person  in  whom  the  supreme 
executive  power  of  the  State  is  vested.  It  is 
not  the  object  of  this  work  to  do  more  than 
explain  the  rights  and  privileges  of  the  So- 
vereign as  recognised  in  the  municipal  law  of 
Scotland.  In  this  view,  these  rights  may  be 
considered  in  relation  to  property,  or  as  they 
come  in  competition  with  the  rights  of  sub- 
jecls,  or  in  regard  to  the  Sovereign's  pater- 
nal polTer,  or  his  right  of  Buccession.  The 
public  riglit,  which,  as  applicable  to  Scotland, 
is  of  chief  importance,  relates  to  the  Sove- 
reign's connection  with  the  established  Church 
of  Scotland.  Under  the  articles  Church  Ju- 
dicatories—Chwch  of  ScoUand — General  At- 
sembly — and  Commiesioner—tho  constitution 
of  the  Church  of  Scotland  is  shortly  ex- 
plained ;  and  with  a  general  reference  to  these 
articles,  it  may  be  observed,  that  ae,  by  the 
constitution  of  the  Church,  no  change  can  be 
made  in  its  faith  or  doctrines  but  b;  acts  of 
the  Qeneral  Assembly  ;  and  as  the  delibera- 
tions of  that  body  are,  to  &  certain  extent,  con- 
ducted under  the  superintendence  of  the  So- 
vereign, no  change  of  any  political  moment 
can  ever  be  effected  on  the  constitution  or 
principles  of  the  Church  of  Scotland  without 
the  intervention  of  the  proper  and  constitu- 
tional guarantees  against  usurpation  on  either 

1.  The  King's  riffhU  in  retation  lo  properiyj^ 
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In  regard  to  landed  property  the  law  consi- 
ders toe  whole  land  rights  as  having  emana- 
ted from  tbe  Sovereign  ;  and,  therefore,  as  to 
laud  rights,  the  rule  is,  that  whatever  has  no 
proprietor  belongs  to  the  King — Quod  nulUii$ 
e$l  ft  domini  regis.  The  possession  of  land 
confers  no  right  without  a  title  in  writing.  In 
order  to  constitute  a  right  in  land,  there  must 
either  be  a  direct  title  in  vrriting,  or  the  pos- 
sessor must  hold  it  as  part  and  pertinent  of 
other  lands  which  have  been  conveyed  to  him, 
with  parts  and  pertinents,  in  the  title-doeds. 
Possession,  if  not  founded  on  one  or  other  of 
those  titles,  confers  no  right  to  land;  and 
hence,  in  absence  of  such  a  written  title, 
the  land  may  be  claimed  by  the  King  or  by 
his  douatory.  So  also  moveables  which  have 
once  had  an  owner,  who  b  now  unknown,  or 
treasures  which  bave  been  hidden,  and  are 
discovered,  belong  to  the  King.  The  King's 
right  in  regard  to  land  is  constituted  jitr« 
corona;  no  sasine  is  necessary,  nor  indeed 
competent,  since  a  sasine  implies  a  superior, 
by  whom  tbe  possession  may  be  given,  while, 
upon  feudal  principles,  the  King  has  no  su- 
perior. It  follows  that,  when  lands  which 
held  of  the  Crown  fall  to  the  King  by  for- 
feiture, they  become  virtually  consolidated 
with  the  superiority ;  and,  in  tlie  same  man- 
ner, when  the  King  succeeds  as  heir  to  one  of 
his  subjects,  although  a  service  as  heir  is  ne- 
cessary, yet  no  sasine  follows;  the  right  verts 
in  the  King  without  sasine.  The  property 
belonging  to  the  Grown  was  anciently  very 
extensive,  and  constituted  the  principal  means 
by  which  the  Sovereign  supported  tbe  expen- 
ses of  bis  Court.  The  Act  1455,  c.  41,  may 
be  consulted  as  explanatory,  not  only  of  the 
extent  of  the  royal  domains  at  that  time,  but 
as  descriptive  of  the  consequences  which 
Sowed  from  the  liberality  or  profusion  of  our 
monarchs.  See  Annexation.  At  present  the 
Crown  lands  in  Scotland,  i.  e.  the  lands  be- 
longing in  property  to  the  Crown,  are  of  very 
insignificant  extent ;  and  the  feu-duties  due 
from  the  lands  formerly  granted  in  feu-farms 
under  acts  of  Parliament ;  or  the  casualtiea 
of  tbe  Crown's  superiorities ;  or  the  rights 
arising  from  forfeiture,  or  under  the  right  of 
vUimui  hares;  or  of  bastardy;  are  all  that 
truly  constitute  tbe  revenue  of  the  Crown  in 
Scotland.  See  Crovin  Lands.  Lest  tbe  King, 
in  the  transference  of  tbe  property  thus  vest^ 
in  the  Crown,  might  be  involved  in  questions 
arising  from  the  inattention  of  his  offieerst  in 
royal  grants,  warrandice  is  not  inferred,  and 
the  negative  prescription  does  not  run  against 
the  Crown  ;  1600,  c.  14 ;  Etsk.  B.  iii.  tit.  7, 
§  31.  A  right  of  property  also  Gompetant  to 
the  King  is  that  of  escheat.  SeeEtekeeO.  Bat 
independently  of  the  property  eiyoyad  by 
the  King,  there  are  certain  rights  vjiioh  hi 
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holds,  termed  regalia,  the  principal  of  vhicb 
is  jurisdiction ;  aod  tbere  &re  other  regalia 
which  the  Crown  may  or  may  not  transfer  to 
individuala.  Thus,  1.  A  right  of  forestry 
may  be  conferred  on  an  individu&l ;  but 
where  lands  are  conveyed  within  which  a  fo- 
restry JB  locally  situated,  the  property  of  it 
is  not  carried  without  a  special  clause  in  the 
grant.  &m  Fwettry,  2.  Salmon-fishingsfall 
ander  the  regalia,  and  may  he  conferred  on 
ft  subject.  See  Salmon-fiiliing.  3.  Gold  and 
silver  mines  belong  to  the  King.  See  Mina, 
4.  Rivers,  ports,  and  highways,  are  inter  re- 
g^ia,  A  ferry  or  free  port  must  be  the  sub- 
ject of  a  special  grant  from  the  King,  See 
EighvMS'.  Riveri.  Porlt  and  Barboars. 
Ferry.  6.  The  sea  and  sea-shores  are  in  like 
manner  held  to  be  inter  regoXia,  See  Sea  and 
Sea-^ore. 

2.  The  right*  of  the  King  in  competition  toith 
the  Miib}eei.~By  the  Statute  33  Henry  VIII., 
c  39,  §  74,  it  is  provided,  "  That  if  any  suit 
be  commenced  or  taken,  or  any  process  be 
hereafter  awarded  for  the  King,  for  the  re- 
covery of  any  of  the  King's  debts,  that  then 
the  said  suit  and  process  shall  be  preferred 
before  the  suit  of  any  person  or  persons;  and 
that  our  Sovereign  Lord,  his  heirs  and  suc- 
cessors, shall  have  first  execution  against  any 
defendant  or  defendants,  of  and  for  his  said 
debts,  before  any  other  person  or  persons,  so 
always  that  the  King's  said  suit  be  taken  and 
commenced,  or  process  awarded  for  the  said 
debt,  at  the  suit  of  our  Sovereign  Lord  the 
King,  his  heirs  or  successors,  before  judgment 
was  given  for  the  said  other  person  or  per- 
sons." And  this  act  was  extended  to  Scot- 
land by  the  Articles  of  Union.  The  Ci 
right  under  this  statute  has  been  held  to  be 
preferable  to  the  landlord's  right  of  hypothec, 
and  that  even  after  sequestration  of  the  effects 
by  the  landlord,  and  at  any  time  prior  U>  the 
completion  of  the  landlord's  right  by  a  sole  of 
the  hypothecated  effects  and  a  final  decree  in 
his  favour  for  the  proceeds.  See  BeU  on 
Leatei,  i.  404.  See  also  Crown  Dd>t.  Ex- 
t&nl. 

3.  The  King's  paternal  power. — In  virtue  of 
this  power,  and  as  paler  patrite,  where  no  tu- 
tors have  been  named  by  the  father,  or  where 
those  named  refose  to  accept,  and  the  tutor- 
at-law  does  not  undertake  the  office,  the  K  ing 
may  appoint  a  tutor-dative.  This  appoint- 
ment may  be  obtained  by  presenting  a  sig- 
nature of  tutory  in  Exchequer,  after  calling 
the  nearest  of  kin  on  the  father  and  mother's 
side ;  and  if  such  nearest  of  kin  have  no  good 
objection  to  state  to  the  appointment,  a  gill  of 
tutory-dative  will  be  made.  The  gift  follow- 
ing on  this  signature  passes  the  quarter-seal. 
See  Tutor. 

4.  TieKing'i  right  aiultimuihierei.—'Viben 
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lands  are  taken  to  a  person  and  his  heirs 
whomsover,  and  he  dies  without  having  made 
a  settlement  and  leaving  no  person  who  can 
legally  claim  the  succession,  the  lands  go  to 
the  King  as  vltimut  hares;  and  the  same  rule 
applies  to  the  defunct's  moveable  estate.  See 
Last  Heir.  As  to  the  powers  and  prerogatives 
of  the  King  as  connected  with  the  public  and 
constitutional  law  of  Great  Britain,  see  Black' 
stone,  vo\.  i.  p.lBO,elteq,;  Tomlttit' Did.  h.  t. ; 
and  generally,  on  the  subject  of  this  article, 
see  Ertk.  B.  iii.  tit.  7,  §  31 ;  Bai^.  vol.  il.  p. 
462,  et  se^. ;  Bell's  Priuc.  §  639 ;  Hvlch.  Jus- 
tice of  Peace,  vol.  i,  pp.  254,  348,  et  eeg. 
Kind's  Advocate.  See  Advocate,  Lord. 
King's  faawn's)  Bench ;  the  Supreme 
Court  of  Common  Law  in  England.  It  isro 
called  because  the  King  used  formerly  to  sit 
in  court  in  person.  During  the  reign  of  a 
Queen,  it  is  called  Queen's  Bench  ;  and  dur- 
ing Cromwell's  Usurpation,  it  was  called  the 
Upper  Bench.  The  Court  consists  of  a  Chief- 
Justice,  and  four  puisne  Judges.  It  was  for- 
merly ambulatory.  The  jurisdiction  of  the 
Court  is  very  high.  It  has  a  superintending 
control  over  all  inferior  jurisdictions ;  super- 
intends all  civil  corporations  ;  commands  ma- 
gistrates to  do  their  duty  ;  protects  the  liberty 
of  the  subject  by  summary  interposition ;  and 
takes  cognisance  of  criminal  as  well  as  civit 
causes ;  the  former,  in  what  is  called  the 
Crown  side  or  office  ;  the  latter,  in  the  plea 
side  of  the  Court.  Its  criminal  jurisdiction 
extends  from  high  treason  to  the  most  trivial 
misdemeanour  or  breach  of  the  peace.  Indict- 
ments from  alt  inferior  courts  may  also  be  re- 
moved  into  the  Court  of  Queen's  Bench  by  eer- 
tiorari.  The  Judges  of  this  Court  are  the  su- 
preme coronersof  the  kingdom;  and  thaCourt 
itself  is  tbo  principal  court  of  criminal  juris- 
diction in  England.  Tomlins,  h.  t.  See  BetKh, 
King's  Cellars.  See  Bonding. 
King's  Ease.  See  Teinds. 
King's  (Queen's)  Eridence.  In  England, 
it  has  been  usual  with  justices  of  peace,  by 
whom  prisoners  are  committed,  to  admit  some 
one  of  their  accomplices  to  become  a  witness, 
or,  as  it  is  generally  termed,  King's  evidence, 
against  bis  fellows,  upon  an  implied  confi- 
dence that,  if  such  accomplice  makes  a  full 
and  complete  discovery  of  that  and  of  all 
other  crimes  with  regard  to  which  he  is  exa- 
mined by  the  magistrate,  and  afterwards 
gives  his  evidence  without  prevarication  or 
fraud,  be  shall  not  be  punished  for  that  of- 
fence. This  discretionary  power  exercised 
by  justices  of  peace  is  founded  on  practice 
only,  and  cannot,  at  all  events,  exempt  the 
accomplice  from  being  prosecuted.  In  Eng- 
land, the  admission  of  an  accomplice  to  be  a 
witness  against  his  associates  amounts  to  n 
promise  of  a  recommendation  to  mercy,  upon 
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condition  of  his  makiog,  at  the  trial,  a  full 
and  fair  diacloaure  of  all  ihe  ciicurastances  of 
the  crime.  Upon  failure  on  his  part  to  foISI 
this  condition,  he  forfeits  all  claim  to  prntec- 
tioD.  In  Scotlaud,  sucli  bargains  have  seldom 
been  made  without  the  permission  of  the  pub- 
lic prosecutor,  even  by  sherifis,  still  aeldomer 
by  justices  of  peace.  And  it  seems  to  be  now 
established  in  Scotland  that  it  is  only  the 
public  prosecutor  who  is  invested  with  the 
uncontrolled  power  of  tying  up  the  hands  of 
justice,  by  calling  one  of  the  accomplices  in  a 
crime  as  a  witness  for  the  prosecution.  Infe- 
rior magistrates  or  jailors  have  no  power  to 
promise  pardon  to  certain  prisoners  in  the 
event  of  their  being  taken  as  Kiug's  evidence; 
and  if  they  do  so  without  authority  from  the 
Crown  counsel,  they  exceed  the  limits  of  their 
duty ;  and  the  prisoner  from  whom  these  con- 
fessions have  been  thus  obtained  may,  never- 
theless, be  brought  to  trial.  A  declaration, 
however,  emitted  by  the  culprit,  upon  the 
faith  of  hie  being  admitted  to  be  King's  evi- 
dence, cannot  be  used  or  libelled  on  against 
him,  should  the  public  prosecutor  bring  him 
to  trial.  By  the  mere  act  of  calling  an  ac- 
complice as  B  witness,  the  prosecutor  dis- 
charges all  title  to  molest  him  for  the  future 
concerning  the  crime  in  question.  This  pri- 
vilege is  absolute,  and  is  not,  as  in  England, 
merely  a  right  to  a  recommendation  to  mercy, 
nor  is  it  at  all  dependent  on  the  witness 
making  a  full  and  fair  disclosure.  The  only 
remedy,  in  case  of  a  witness  retracting  his 
previons  disclosures,  or  refusing  to  make  any 
confession  after  he  is  put  into  the  box,  is 
committal  of  the  witness  for  contempt  or 
prevarication,  or  indictiug  him  for  perjury, 
if  there  are  sufficient  grounds  for  any  of  these 
proceedings.  Even  where  the  witness  was 
originally  called  by  the  Crown,  the  protection 
is  absolute  against  a  prosecution,  not  only  at 
the  instance  of  the  public  prosecutor,  but  also 
of  the  privat«  party  who  has  suffered  from 
the  oCTence.  BeiPs  Notet  to  Hume,  p.  561 ; 
Blaek»t.  B,  iv.  c.  15,  noU  by  Christian ;  Aliton's 
Prac.  453 ;  DidMa'g  Law  of  Evideaee,  851. 
See  Aeeomplice.     Socius  Criminit. 

King'i  (Ooeoi's)  Freemen.  This  name  is 
applied  to  certain  persons  who,  on  account  of 
their  own  service,  or  that  of  their  fathers  or 
husbands,  in  the  army,  navy,  &c.,  have  a  sta- 
tutory right  to  exercise  trades  as  freemen, 
without  entering  with  the  corporation  of  the 
particular  trade  which  they  exercise.  The 
exclusive  privileges  of  burgh  incorporations 
were,  however,  abolished  by  the  Act  9  Vict., 
c.  19,  1846.  See  Buiyk.  Exditnve  Privilege. 
Solditr. 

Kuig''a(Qaeen'8)Iradeim0iL  The  Queen's 
tradesmen,  holding  commissions  under  the 
Privy  Seal,  with  a  clause  of  exemption,  are 
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not  liable  in  assessment  for  the  poor  or  other 
burghal  prestations;  but  the  privilege  does 
not  extend  to  persons  holding  appointment* 
from  the  officers  of  the  household.  The  right 
of  the  Sovereign  to  appoint  tradesmen,  and 
thereby  to  exempt  them  from '  taxation,  is 
limited  to  one  of  each  craft  or  occupation. 
1592,  c.  155;  1594,  c  225;  1697.  o.  279; 
1681 ;  Danijp's  Farochiai  Lam,  248;  Shai^t 
Digest,  99. 

Kirk.    See  (Mrdi. 

Kirk  Boad.     See  ChurA  Road. 

Kirk  or  Harket    See  DeaO^ed. 

Xirk-Sesnon.  A  kirlc-seasion  is  composed 
of  the  minister  and  elders  of  a  parish.  Be- 
fore the  Poor  Law  Act,  8  and  9  Vict.,  c  93, 
the  kirk-session,  alougwith  the  heritors,  had 
the  right  of  administering  the  funds  belong- 
ing to  the  poor  of  the  parish.  In  the  ease 
of  the  Earl  tfGaUotau  v.  the  Minister  and  oilier 
Mtmbert  of  &e  Kiri^Sesiioniif  Daliy,  Feb.  22, 
1810,  it  was  observed  by  Lord  Meadowbank, 
and  assented  to  by  Lord  Robertson,  that,  by 
the  law  of  Scotland,  a  parish  was  a  corpora- 
tion to  certain  effects,  such  as  the  manage- 
ment of  funds  belonging  to  the  poor,  or  lefl 
for  pious  uses ;  that  the  minister,  the  eldera, 
and  the  heritors  did  not  form  three  separate 
corporations,  but  that  the  whole  composed 
one  body,  in  which  each  individual  was  en- 
titled to  his  own  vote.  It  seems  doubtful,  how- 
ever, whether  akirk-sessien  can  sue  or  be  sued 
as  a  corporation.  In  the  case  of  the  Kirk- 
Sission  of  Korih  Bmnirk  v,  Sinie,  2  D.  23,  the 
summonsbore  tobeat  the  instance  of  the  kirk- 
session  ofa  parish,  and  of  the  memben  thereof 
individually.  The  libel  was  amended  at  the 
suggestion  of  the  Court,  to  the  effect  that  the 
summons  should  be  at  the  instance  of  the  in- 
dividual members  of  the  session  HMMWifrM, 
for  themselves,  and  as  composiug  the  kirk- 
session,  the  kirk-session  not  being  a  corpora- 
tion. In  addition  to  the  dues,  kirk-seasionfi 
are,  in  aome  parishes,  accustomed  to  exact 
fines  ^m  persons  convicted  of  breaches  of 
church  discipline.  Such  individuals  may,  if 
they  please,  pay  the  fines  in  commutation  of 
church  censures,  or  other  spiritual  infiictioa  ; 
but  kirk-sessions  have  no  power  to  impose 
fines  for  offences  of  this  nature,  and  could  nut 
enforce  payment  of  them.  A  kirk-session 
cannot  exact  the  payment  of  new  fees  not 
sanctioned  by  usage ;  nor  can  they  increase 
the  amount  of  such  as  are  exigible  by  custom. 
Dues  exacted  for  proclamation  of  marriage 
banns  do  not  fall  under  the  operation  of  the 
Poor  Law  Act,  and  a  kirk-session  is  not 
bound  to  account  for  them  to  the  parochial 
board ;  Kirk-sttsion  of  Ceres,  v.  Inspector  of 
Poor  for  parish  of  Crieff,  Feb.  9,  1854, 16  IK 
511.  See  Heritors.  Enk.  B.  i.  tik  5,  §  £ ; 
tit.  7,  g  63,  Notes  by  Ivory  ;  Duniop't  ParocUai 
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Law,  54,  71,  74,  121,  263;  Darltng'i  Ftoc. 
19, 109.     See  Church  JudieatorUs,     Poor. 

KnavMhip;  ii  one  of  the  sequela  of  tbir- 
Uge.  The  multure  is  the  quantity  of  grain 
ptiid  to  the  proprietor,  or  his  tacksman  of  the 
mill  to  which  the  lands  are  aslricted.  The 
kiia*eBhip  is  that  quantity  of  the  grain  which, 
by  the  practice  of  the  particular  mill,  is  given 
to  the  mill  servant  by  whom  the  work  is  per- 
formed. Stair,  B.  ii.  tit.  7,  $  21 ;  Enk.  B. 
ii.  tit.  9,  5  19 ;  Bank.  i.  684 ;  Bellas  Pritte.  § 
1018 ;  RoB^i  Lect.  ii.  170.     See  ThirUige. 

flight;  a  title  of  dignity  next  in  order 
to  nobility.  KnighUbip  is  the  highest  rank 
of  a  commoner;  but  a  knigbt  is  still  a  com- 
moner, and  may  sit  a«  a  juryman  on  any 
commoner,  as  his  peer.  See  Tomlin'i  Diet.  A. 
f.;  BM»k.i.53. 

flights  Bachelon ;  Bat  Chevaiier.  It  is 
a  peisooal  distinction,  not  hereditary.  Tifm- 
Uxt,  h.  t. 
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Knighti  Bannereti ;  were  created  on  the 
field  of  battle  by  the  King  under  the  royal 
baoner ;  now  in  desuetude.     Bank.  i.  54. 

Enighta  Baronets;  the  only  hereditary 
knights  in  Scotland.  They  were  first  created 
for  euconrt^ng  settlements  in  Nora  Scotia  ; 
now  without  regard  to  any  such  object.  Bank. 
i.  54.     See  Baronet. 

Knight's  Fee ;  in  England,  was  so  much 
inheritance  as  is  sufficient  yearly  to  maintain 
a  knight  with  convenient  revenue,  Tomlint' 
Diet  1. 1.    See  ITide. 

Knights  of  th«  Shire ;  two  knigbts  re- 
turned to  Parliament  from  every  county  in 
England.  Anciently,  tbey  were  required  to 
be  real  knights  girt  with  the  sword;  but  now 
notable  esquires  nay  be  chosen.  Tbey  must 
possess,  as  a  qualification  to  be  elected,  not 
less  than  £600  per  annum  of  freehold  estate. 
See  Tmlins'  Diet.  h.  I.;  Bai^.  i.  54.  Sea 
Farliafoent. 


Labea  Beolit,  or  vitimn  redle;  an  inherent 
vice  or  defect  in  a  right ;  in  the  title  by  which 
it  baa  bean  acquired ;  or  in  the  voucher,  or 
written  obligation  on  which  it  is  founded ; 
the  effect  of  which  is,  that  the  right  or  vouchor 
is  null  into  whose  bands  soever  it  may  come. 
Thus,  theft,  spoilsie,  forgery,  fraudulent  viti- 
ation of  a  bill,  or  the  like,  inpoH  a  Wti'um 
reaie.  It  baa  been  now  clearly  established, 
that  fraud  is  not  an  inherent  vice,  and  that 
a  bona  fide  purchaser  from  a  fraudulent  ac- 
quirer of  a  right  is  entitled  to  maintain  his 
right  even  against  the  defrauded  party.  It 
has  been  made  a  question,  whether  or  not 
force  and  fear  constitute  iabes  realii.  See 
Fraitd.  Force  and  Fear.  Bui  a  distinction  is  to 
be  taken  between  rights  acquired  by  frand, 
fear,  or  the  like,  in  which  the  disponer  has  a 
title  of  property  to  the  goods,  however  liable 
it  may  be  to  be  set  aside ;  and  another  class 
of  cases,  in  which  the  disponer  never  posses- 
sed any  title  to  the  property,  as,  for  exam- 
ple, where  the  goods  were  stolen,  or  were 
powessed  on  some  inferior  title,  as  pledge, 
loan,  or  deposit.  Here,  the  want  of  a  title  is  a 
nitiun  reale,  since  no  one  can  transfer  to  ano- 
ther a  right  which  he  himself  does  not  pos- 
sess ;  Hemo  phu  jarit  ad  ofium  trant/erre 
potett  guaia  ipti  haberit.  The  true  owner  is 
entitled  to  follow  the  right  wherever  it  may 
be  taken,  and  to  plead  the  maxim.  Id  qnoad 
noibvnett,  tine  facte  nottrc  ad  aliiim  tranx- 
Jerri  wm  potatt.  In  England,  indeed,  a  con- 
trary rule  baa  been  adopted  where  the  stolen 
goods  have  been  sold  in  open  market ;  but 
this  is  admitted  to  be  an  exception  to  the  or- 


dinary rule  even  of  the  English  law,  and  has 
no  place  in  the  law  of  Scotland.  See  Jfar- 
kel  overt.  Theft  does  not  attach  as  a  viUum 
reale  to  a  bill  of  exchange,  indorsation  car- 
rying the  bill  discharged  of  all  latent  excep- 
tions. Stair,  B.  i.  tit.  9,  §  15  ;  B.  ii.  tit.  1, 
M8;  B.  iv.  tit.  35,  ^  20;  tit. 40,  §§21  and 

;  .MiH-B'si^0j«(,  pp.xlviii.  cli. ;  Ersk.S.ii'i. 
tit.  iii.  S  8 ;  BanJc.  i.  230  ;  £«^«  Cooi.  i.  281, 
note;  BeU't  Princ.  $  1318;  lUutt.  §  1320; 
/frown  on  Sale,  15,  418;  Thornton  on  Billi, 
280.  SoeLost.  Vitiation.  Bill  of  Exchan^. 
Fraud.     Theft.     Forgert/. 

Labores ;  a  term  applied  to  the  lands  cnlli- 
vated  by  the  monks  themselves,  and  which 
were  exen^pted  from  payment  of  tithes.  This 
privilege  ceased  whenever  the  lands  were 
given  to  be  cultivated  by  others.  It  was  af- 
terwards confined  to  three  religious  orders, 
Gistertians,HoEpitallers,and  Templars.  Jfort's 
Notet  on  Slair,  ccixxix ;  ConneU  on  THhet, 
333,  et  s(q.  i^ee  Teindt.  Dedmce  inciMta. 
Novalia. 

Labour,  Statute.    See  Statute  Labour. 

Labourer.    See  Worhnan. 

Laches  ;  slackness  or  negligence.  In  Enff- 
land,  laches  of  entry  means  neglect  in  the 
heir  to  enter.  A  person  is  said  to  be  guilty 
of  laches  when  he  has  unduly  delayed  any 
proceeding.  Thus,  in  the  case  of  a  bill  of 
exchange,  be  who  delays  notifying  the  dis- 
honour, is  guilty  of  laches,  and  loses  his  re- 
course. Tmlini'  Diet.  h.  t.;  Thornton  on  Billt, 
486.     See  Mora. 

Lading,  Bill  of.    See  BUI  of  Lading. 

Lady-Kiy ;  the  25th  of  March. 

,;lc 
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Lady'iOom;  the  present  somatimes  made 
bj  the  purchaser  to  &  wire,  od  the  occasion 
of  her  renouDciDg  a  lirereot  over  herfausband'a 
lands.  The  lady's  gown  is  recognised  as  a 
jwcuInHD  teparatum,  part  of  the  paraph^ntalia, 
and  not  attachable  by  the  husband's  credi- 
tors. Ertk.  B.  i.  tit.  6,  5  15 ;  BalFt  Priae. 
§  1560  ;  Illttgl.  ib.     See  Paraphemaiia. 

LsBUD  ultra  Doplom.  In  the  Roman  law 
there  was  said  to  be  Uesio  tittra  duplvm  when 
the  price  of  a  thing  sold  was  more  than  double 
its  value.  In  that  case,  fraud  was  presumed, 
and  the  buyer  was  held  entitled  to  set  aside  the 
sale,  and  to  demand  repetition  of  the  price. 
There  is  no  such  rule  in  the  law  of  Scotland, 
no  action  being  competent  for  setting  aside 
■ales  on  account  of  the  disproportion,  how- 
ever great,  of  the  price  to  the  value  of  the 
oommodity.  See  Provost  of  Queen't  GoiUge, 
26th  May  1542,  Mot.  8021  and  7934.  See  L. 
2,  C.  de  racind.  vend.  ;  Stair,  B.  i.  tit.  9,  §  10  ; 
tit.  10,  §  14  ;  Enk.  fi.  iii.  tit.  3,  §  10,  noU  by 
Ivory;  Bank.  B.  i.  til.  19,  j  3;  Kama' 
EqvOy,  167,  182,  363;  See  SaU.  Quaati 
Mittms.  Actio  radhibitoria.  Warrandice  Fault, 

Laity ;  as  opposed  to  clergy,  comprehends 
all  persons  not  ecclesiastical.  Ertk.  B.  i.  tit. 
5,f  1. 

IiRket.  In  infeftments  of  land,  woods  and 
lochs  are  frequently  specified ;  but  if  not  spe- 
oiSed,  they  are  carried  by  the  eipression 
"parts  and  pertinents."  The  proprietor  baa 
right  not  only  to  the  water  of  a  loch  entirety 
surrounded  by  his  land,  but  also  to  the  tolum, 
for  every  purpose  to  which  it  may  be  turned. 
If  the  loch  be  not  entirely  within  the  pro. 
perty  disponed,  but  partly  within  or  adjacent 
to  another  property,  the  loch,  unless  it  be 
otherwise  provided  in  the  deed,  will  be  allo- 
cated among  the  proprietors  whose  lands  front 
or  sarronnd  it.  Although,  however,  lochs 
surrounded  by  the  lands  of  dilferent  proprie- 
tors are  thus  common  property,  they  are  not 
commonties  within  the  meaning  of  the  Act 
1695,  c,  38,  nor  can  they  bo  divided  otherwise 
than  by  consent  or  by  special  act  of  Parlia- 
ment Lakes,  which  are  the  permanent 
sources  to  riven,  cannot  be  drained  by  the 
owner  of  the  ground  in  which  they  are  situ- 
ated. But  if  the  lake  do  not  supply  a  stream, 
it  is  entirely  within  the  power  of  the  owner  of 
the  ground,  provided  there  be  noservitnde  over 
it  in  favour  of  water-gangs  for  mills  or  other 
works.  Lakes,  although  navigable,  are  not, 
generally  speaking,  inter  regalia,  like  navi- 
gable rivers.  But  it  becomes  a  doubtful  ques- 
tion when  such  lakes  form  great  channels  of 
communication  in  a  district  uf  country,  whe- 
ther their  navigable  character  does  not  in- 
volve a  trust  Tested  in  the  Crown  for  the  pub< 
lie  benefit,  which  cannot  be  defeated  by  any 
grant,  and  which  may  be  vindicated  the  mu- 
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ment  the  lake  is  laid  open  to  public  use.  This 
point  was  involved  in  a  case  lately  decided, 
but  was  not  purely  tried,  being  mixed  Dp 
with  certain  specialities.  The  Commissioners 
for  the  Caledonian  Canal  led  that  canal 
through  Loch  Oich,  which  was  surrounded 
on  every  part  by  the  lands  of  Glengarry. 
The  owner  brought  an  action  to  have  it  de- 
clared, that  as  Loch  Oich  was  surrounded  on 
every  part  by  his  lands,  it  was  his  exclusive 
property,  with  the  salmon  therein,  and  the 
right  of  draining  it ;  and  that  the  occupation 
of  it  for  public  navigation  in  the  course  of 
the  Caledonian  Canal  was  a  trespass,  for 
which  damf^es  were  due.  It  was  found,  1. 
That  the  loch  and  its  salmon  were  the  exclu- 
sive property  of  the  pursuer  ;  but,  2d.  That 
-the  claim  for  damage  by  navigation,  to  the 
injury  ofthe  privacy,  amenity,  Stc.,  of  the  pur- 
suer's residence  and  grounds,  was  incompetent 


SS.diD.  881.  See  Stair,  B.  ii.  tit.  3,  §  73  : 
Bank,  i.593;  Bell's  Princ.  ^  643, 1110 ;  IU»*t. 
ib. ;  Hutch.  Justice  of  Peace,  ii.  449.  Sea 
Regalia.   Rivers.    Common  Property.    Sea. 

One  of  two  joint-proprietors  of  a  loch  may 
communicate  toadisponee  of  a  portion  of  his 
lands  adjoining  the  loch  a  right  in  the  lorh, 
and  the  joint-proprietor  cannot  int«rfere  if 
the  disponee  and  his  author  do  not  exercise 
a  right  of  property  in  the  loch  beyond  the 
extent  of  the  disponer's  right  See  the  case 
of  Xenzies  v.  Macdonaid,  March  10,  1654. 
16  D.  827 ;  affirmed,  June  10,  1856.  2 
Uacqaeen,  413. 

Lammot-Say ;  the  Ist  of  Angust.  Ttwk' 
Una'  Diet.  h.t. 

Landed  Hen.  In  criminal  trials,  when  the 
panel  is  a  lauded  proprietor,  he  is  entitled 
to  have  a  jury  the  majority  of  whom  are 
composed  of  landed  men.  The  eldest  son  or 
apparent  heir  of  a  landed  proprietor  cannot 
claim  this  privilege,  nor  any  one  infeft  in  se- 
curity or  relief  only,  or  on  any  inferior  titl« 
to  that  of  property.  If  the  panel  mean  tw 
avail  himself  of  his  privilege,  he  must  allegu 
and  prove  it  by  immediate  production  of  his 
infeftment.  6  Geo.  IV.  o.  22,  §  12  ;  JIum's 
Prae.  387. 

Landlord ;  in  reference  to  the  contnct  of 
lease,  is  the  proprietor  of  the  ground,  or 
granter  of  a  lease.     See  Lease, 

Landlord's  HypotlLeo.    See  ffypotiiee. 

Land-Tax.    The  land-tax  of  Scotland,  or 

as,  is  a  permanent  tax  fixed  atL.47,954j>«r 

nitffl,  to  be  levied  out  of  the  land  rent  of 
Scotland  for  ever,  Bubject,  however,  to  n 
power  of  redemption.  This  burden  on  tli-j 
land  rent  is  payable  partly  from  bni^hs  an<l 
partly  from  shires;  the  inhabitants  of  burghs 
being  assessed  according  to  their  rents  ami 
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I,  by  Btentniasters ;  &nd  tlie  inhabitaDta 
itiM,  according  to  the  yearly  revenue  of 
their  land  and  other  heritage,  by  the  com- 
■nisaioDera  of  supply.  But  although  this  be 
a  tax  which  attaches  io  the  land  iuto  whose 
hands  soever  it  may  come,  it  is  atill  uo  more 
than  a  personal  claim  against  the  present  pro- 
prietor, not  properly  a  debUumfvndi.  It  is  a 
tax,  however,  which  accompanies  the  land, 
the  owner  of  the  land  for  the  time  being 
liable  for  the  tax  as  it  falls  due.  But  the  ar- 
rears do  not  affect  singular  successors.  See 
the  itatuUt  38  Oeo.  III.  c.  €0  ;  39  Geo.  III.  c. 
6  and  21 ;  and  the  CoMolidating  Act,  42  Geo. 
III.  c.  116.  See  also  BaU't  OxA.  i.  700.  The 
eommiffliooerB  of  supply,  by  whom  the  land- 
tax  is  aneasad,  are  empowered  to  do  erery- 
ihing  for  adjosttng  the  rslaations  of  the  se- 
veral lands  within  their  respective  counties ; 
and  the  rent  fixed  by  those  valuations  is 
called  the  valued  rmt,  in  contradistinction  to 
the  old  and  new  extent.  The  commissioners 
may  alter  the  valuation  of  lands  which  have 
been  overrated;  but  they  are  not  permitted 
to  alter  the  total  sum  charged  upon  the  shire. 
The  valuation  of  the  county,  as  well  as  of  the 
particular  estates  thus  remaining  the  same, 
the  duty  of  the  commissioners  of  supply  now 
is  to  split  the  valuations  of  larger  proper- 
ties, where  parts  have  been  alienated.  In 
general,  the  valuation  is  put  upon  the  vassal 
in  possenion.  The  proceedings  of  the  com- 
missioners of  supply  are  subject  to  the  review 
of  the  Coart  of  Session ;  Wight  on  EUelioni, 
p.  182,  M  teq.  The  cess  bears  interest  after 
It  has  been  six  months  due,  though  no  horn- 
ing or  other  diligence  has  been  used  aguDSt 
the  debtor ;  1686,  c  2.  The  collection  and 
man^ement  of  the  land-tax  was  given  to  the 
commissioDeis  of  taxes  hv  the  statute  3  and  i 
WilL  IV.  c.  13,  §  4.  The  collector  of  the 
landrtax  was  formerly  appointed  by  the  com- 
misdonen  of  supply ;  but  this  appointment 
has  been  lately  transferred  to  the  treasury. 
See  Oowmiaion^t  of  Suj^ly.  The  following 
are  the  steps  directed  to  be  taken  under  the 
statutes  for  the  redemption  of  the  land-tax. 
Application  most  be  miide  to  two  commission- 
ers of  supply  to  have  the  proportion  of  land- 
tax  adjusted  to  the  lands  for  which  the  exemp- 
tion is  to  be  purchased,  and  a  certificate 
granted  to  that  effect.  The  sale  is  then  bar- 
gained for,  and  when  it  is  completed,  the 
owner  of  the  land  is  exempt  from  payment  of 
land-tax  already  imposed,  but  subject  to  any 
future  imposition.  The  commissioners  must 
continue,  even  after  the  exemption  of  any 
particular  lands,  to  state  in  the  certificate  of 
assessment  the  land-tax  charged  on  the  pa- 
rish, till  alt  be  redeemed;  and  they  receive 
from  the  commissioners  of  taxes  a  certificate 
of  the  redeemed  portion.  The  act  gives 
2k 
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power  to  sell  lands  under  entail,  or  to  borrow 
money  upon  the  security  of  the  lands,  for  the 
purpose  of  redeeming  the  land-tax  of  the  en- 
tailed estate.  Unfairness,  such  as  a  collu- 
sive lease  affecting  the  price,  is  a  ground  for 
reducing  the  sale  ;  but  an  error  of  judgment 
in  the  Court  in  executing  the  act,  will  not 
annul  the  sale.  Land-tax,  whan  paid  by  the 
tenant,  constitutes  a  part  of  the  rent  paid  by 
him  for  the  land,  and  is  to  be  considered 
pai-t  of  the  income  for  which  the  owner  votes. 
See,  in  addition  to  the  acts  above  cited,  41 
(?w.  ///.  c.  72 ;  53  Geo.  III.  c.  142 ;  57 
ffw.  III.  c.  100  ;  1  and  2  Geo.  IV.  c.  123 ; 
4  and  5  WiH.  IV.  c.  11  and  60  ;  7  WiU.  IV. 
and  1  Viet.  c.  17 ;  16  and  17  Viet.  c.  117, 
1853 ;  ErsL  B.  iii.  tit.  8,  §  33 ;  BdTt  Com.  i. 
700  ;£e«'sP™te.§  1123;  lUust.  ih. ;  Saudford 
on  EnUtiU,  226 ;  Tait't  Justice  of  Peace,  h.  t. ; 
Blair's  do.,h.  t.;  Chtdmet't  Election  Law,  h.  t.; 
Baird,  June  12,  1835,  13  S.  <t  D.  927.  See 
Commiseionert  of  Sv^li/,  Extent.  Election  Law. 
Taihie. 

Lapsed  Legacy.  A  legacy  is  said  to  lapse, 
that  is,  to  fall,  and  not  to  be  demandable  by 
any  one,  where  the  legatee  has  predeceased 
the  testator.  In  that  case,  where  it  is  not 
otherwise  directed  in  the  testament  or  settle- 
ment, the  lapsed  legacy  falls  into,  and  be- 
comes part  of  the  residue  of  the  estate.  Ertk. 
B.iii.tit.  9,  §9;  Bell't  Priiu:.  11B77 :  lUuet. 
ib. ;  Shaw's  Digest,  605.     See  TaUment.    Le- 


Laroe 


oeay ;  in  English  law,  a  theft  or  felony 
«f  anothei^s  goods,  in  his  absence.  It  is  called 
grand  larceny  when  the  value  of  the  goods 
taken  exceeds,  and  petit  larceny  when  the 
value  does  not  exceed,  I2d.  Simple  lareeni/  is 
plain  uoaggravated  theft;  compound  or  mixed 
is  theft,  aggravated  by  taking  the  article 
stolen  from  one's  boose  or  persou.  TomiiiUt' 
Diet.  h.  t. 

Last  Heir.  The  Sovereign,  in  the  cha- 
racter of  last  heir,  is  entitled  to  the  property, 
both  heritable  and  moveable,  of  any  one  who 
dies  intestate,  and  without  lawful  heirs  entitled 
to  take  up  his  succession.  In  like  mauuar, 
the  Sovereign  succeeds  to  a  bastard  who  dies 
intestate  and  without  lawful  heirs  of  his  body, 
since  a  bastard,  as  having  no  father  in  the 
eye  of  the  law,  can  have  no  heirs  hut  his  own 
children.  In  either  case,  where  the  heritable 
property  holds  of  the  Crown,  there  is  an  ipso 
jure  consolidation  ;  though,  where  it  is  given 
to  a  donatary,  be  must  obtain  a  decree  of  de- 
clarator of  uUimiu  hares  or  of  bastardy,  and 
theu  present  a  signature  to  Exchequer,  on 
which  he  obtains  a  warrant  of  iufefhnent. 
Where  the  property  holds  of  a  subject  supe- 
rior, it  is  necessary  to  interpose  a  donatary, 
as  the  Crown  cannot  hold  of  ^  subject.  The 
donatary  must  obtun  a  declarator,  and  com- 
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plete  bia  title  holding  of  the  subject  Buperior. 
The  declaratory  action  is  executed  agaiiiBt 
all  and  saadry  ;  and  where  there  is  a  vidow 
she  must  be  cit«d.  Tl)en  a  letter  passea  the 
quarter  seal,  charging  the  superior  to  give 
infeflment  to  the  donatary,  to  be  held  in  the 
same  manner  and  for  the  same  duties  and 
Bervicea  as  the  deceased  held.  The  widow  of 
a  bastard  is  entitled  to  terce  and  to  her  jus 
niictti.  As  the  Sovereign  succeeds  a»  heir,  a 
deed  done  on  deathbed  hurtful  to  the  Crovn's 
right  may  he  reduced,  ex  eapite  lecti.  When 
the  Grown  aucceeila  as  ufli'tnus  hcera,  whether 
to  a  bastard  or  to  a  person  lawfully  born,  the 
Sovereign  or  the  donatary  must  pay  the  debts 
of  the  deceased  so  far  as  the  value  of  the 
estate  goes,  but  no  farther ;  and  the  creditors 
of  the  deceased  may  attach  the  estate  by  pro- 
per diligence,  calling  as  parties  the  Officers 
of  Stat«  as  representing  the  Crown.  See 
SUxir,  B.  iii.  tit.  3,  H?  ;  ^o^^'"  ^"^^i  JiJi\m. ; 
ET»k.  B.  iii.  tit.  10,  S  1 ;  Banh  B.  iii.  tit.  3, 
§91 ;  BdVt  Prine.  jf  1669, 1940 ;  RlusL  ib. ; 
Aamet*  Stat.  Law  abridg.  voce  Ullimus  Hares; 
Hunter'tLandhrdaiid  Tenant,  178,  344 ;  Jtind. 
%fej,iii.202,402.  Sea  Ultimw Bwrei.  Sue- 
eeseion.  Bastard.  Bastardy,  DeeUirator  of.  King. 

Xaat  Will ;  synonymous  with  testament. 
See  Testament. 

Latent.  Rights  which  remain  unknown 
and  concealed  are  ineffectual  against  credi- 
tors, when  in  the  person  of  relatives  and  con- 
fidents. See  Conjwut  and  Confident.  Bankrupt. 
Reputed  Own^thip, 

Latent  Fault.  See  Fault;  and  in  addition 
to  the  authorities  there  cited,  consult  Stair, 
B.  i.  tit.  9,  §  10 ;  tit.  10,  §  15 ;  tit.  14,  j  1 ; 
B.  iv,  tit.  40,  i  24 ;  Mer^t  Notet,  xcii. ;  Brat. 
B.  iii.  tit.  3,  flO  ;  Karnes'  Equity,  147,  175  ; 
Brotm  on  Sale,  296.     See  also  Warrandice. 

Latitat;  in  ^glish  law,  a  writ  by  which 
parties  are  originally  called  to  answer  in 
personal  actions  in  the  Queen's  Bench ;  so 
called  from  the  supposition  that  the  defendant 
is  hid,  and  cannot  be  found  in  the  eonnty  of 
Middlesex  to  be  taken  by  bill,  but  is  gone 
into  some  other  county,  to  the  sheriff  of  which 
this  writ  is  directed,  to  apprehend  him  there. 
Tomlin^  Diet.  A.  t. 

Lavisb  Fetsotu.     See  Interdictim. 

Law :  in  the  sense  in  which  it  is  to  be  con- 
sidered hei'e,  applies  to  the  different  systems 
of  rules  by  which  the  subjects  in  this  country 
are  associated ;  by  which  they  conduct  them- 
selves in  their  intercourse  with  other  nations ; 
or  by  which  the  conduct  of  individuals  is 
regulated,  or  their  rights  and  interests  in 
property  ascerlatned.  Hence,  law  ia  subdi- 
Tided  into  departments,  little  connected  with 
each  other ;  and  a  change  in  one  department 
may  be  made  without  at  all  affecting  the 
others. 
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Constitutional  law. — The  law  of  the  State  is 
that  by  which  the  reciprocal  obligations  of 
the  governors  and  goTemed  to  each  other 
are  regulated. 

The  law  of  nations — regulates  the  inter- 
course of  one  nation  with  another.  This 
code  is  composed  of  written  as  well  as  of 
unwritten  law;  the  one  depending  on  the 
principles  of  natural  reason  and  Uuropean 
usages ;  the  other  arising  out  of  the  subsist- 
ing treaties.  By  those  the  rights  of  the 
respective  nations  in  peace  and  war  are  regu- 
lated.    See  Inlemalionai  Law. 

The  municipal  law, — The  municipal  law  of 
a  country  ia  divided  into  the  civil  and  crimi- 
nal departments;  the  former  ascertaining 
private  property,  and  regulating  the  rights 
and  interests  of  individuals;  the  latter  pre- 
scribing a  rule  of  conduct  to  each  individual, 
in  relation  to  himself,  to  his  neighbour,  to 
the  public,  and  to  religion  ;  these  rules  being 
Btt«d  for  all  stations,  adapted  to  all  circum- 
stances, and  enforced  by  punishment  propor- 
tioned to  the  extent  of  the  crime,  or  to  the 
natjire  of  the  offence. 

The  criminal  law  of  Scotland. — The  criminal 
law  of  Scotland  is  founded  on  ancient  usage, 
on  acts  of  Parliament,  on  the  Roman  law, 
and  also  on  the  Jewish  law ;  for  all  of  those 
have  contributed  to  the  completion  of  onr 
criminal  code.  Hence,  an  important  distine- 
tion  has  arisen  between  the  criminal  law  of 
Scotland  and  that  of  England.  In  England, 
the  offence,  before  it  can  be  comprehended 
under  the  legal  description  of  a  crime,  must 
be  declared  to  be  so  by  statute,  and  the  de- 
gree of  punishment  prescribed.  In  Scotland, 
the  Supreme  Criminal  Court  has  an  inherent 
power  to  take  cognizance,  to  a  certain  extent, 
of  new  offences,  and  is  authorized  by  usage  to 
inflict  an  arbitrary  punishment;  that  is,  a 
punishment  not  affecting  the  life  of  the  of- 
fender;  and,  generally  speak iug,  and  in  the 
ordinary  state  of  society,  and  for  alt  practical 
purposes,  this  system  is  attended  with  great 
advantages.  Hume,  i.  12.  We  have  difier- 
ences  equally  remarkable  in  the  forms  of  oar 
criminal  trials,  to  which  the  same  observa- 
tions are  applicable,  viz.,  that,  in  the  ordi- 
nary state  of  society,  and  for  the  repressing 
of  common  crimes,  our  forms  are  more  ba- 
mane,  and  much  more  effective  than  those  of 
England.  Thus  the  law  of  Scotland  requires 
the  evidence  of  two  witnesses  to  prove  a  cri- 
minal act,  while  the  English  law  holds  iht 
evidence  of  a  single  witness  sufficient.  Id 
Scotland,  the  libel,  and  lists  of  the  names  of 
the  witnesses  and  of  the  jurors,  are  served 
upon  the  accused  fifteen  days  before  he  is 
brought  to  trial,  and  he  is  allowed  to  be 
beard  by  counsel ;  whereas,  in  Bnglaad,  Oto 
accused  is  brought  to  the  bar  without  aqjoj- 


LAW 

tag  the  same  Advantages ;  aad  until  the  part- 
ing of  tlie  act  6  and  7  Will.  IV.  c.  114, 
except  in  ensea  of  treason,  the  accused 
England  vrere  not  alloired  to  be  heard  b; 
counsel.  Bume,  i.  11.  Sea  Criminal  Prose- 
eution.     Bail. 

The  civil  laio  of  SaiUand. — The  civil  or  mn- 
nieipal  law  includes  the  rules  by  which  pro- 
perty is  preserved  or  vindicated,  and  the 
rightsand  interests  of  individuab  ascertained. 
Without  specDlating  on  the  origin  of  the 
manicipal  code  of  Scotland,  or  attempting  to 
trace  the  share  which  the  aboriginal  customs 
of  the  people,  or  the  canon  law,  nnder  the 
influence  of  the  clergy,  or  the  Roman  and 
feudal  laws,  respectively  had  in  producing 
the  complex  system  by  which  our  civil  rights 
are  now  regulated,  it  is  sufficient  for  all  the 
purposes  of  the  present  sketch  to  observe, 
that  institutional  writers  divide  the  existing 
law  of  Scotland  into  wrilten  and  anviritten ; 
the  former  consisting  of  the  rules  prescribed 
in  acts  of  Parliament;  and  the  latter,  being 
the  cousaetudinary  law,  either  founded  on 
immemorial  custom,  or  adopted  into  our  sys- 
tem from  the  Roman  law,  or  from  the  canon, 
or  from  the  feudal  law.  The  statutory  law 
of  Scotland  commences  with  the  acts  of  the 
Parliament  of  James  I.  of  Scotland,  in  1424; 
one  peculiarity  of  the  acts  of  the  Scotch  Par- 
liaments being,  that  they  may  fall  into  desue- 
tude, or  may  be  abrogated  by  a  contrary 
usage.  See  Desuetude.  In  this  way  it  has 
happened  that  the  Scotch  statutes  now  in 
observance  are  not  numerous.  The  Acts  of 
Sederunt,  which  are  the  acta  or  ordinances 
of  the  Court  of  Session,  have  no  proper  legis- 
lative force  beyond  what  relates  to  the  form 
of  adminiate  ring  justice  inthatCourt.  Where 
they  go  farther,  as  they  do  in  some  instances, 
they  are  to  be  considered  rather  as  declara- 
tory judgments,  or  declarations  of  the  opinion 
of  the  Court  on  points  of  law,  and  a  certiSca- 
tion  to  the  pnblic  of  the  judgment  which  will 
be  pronounced  when  the  case  provided  for 
occurs.  But  the  Court  may  decide  differently, 
or  the  House  of  Lords  may  disregard  such 
declaratory  acts,  except  when  (as  now  fre- 
quently happens)  a  special  enactment  in  a 
statute  confers  powers  on  the  Court  to  make 
effectual  and  binding  reguUtions  by  Act  of 
Sederunt,  See  Act  of  Sedenml.  The  un- 
written law  consists  of  certain  legal  rules, 
Hueh  as  the  law  of  primogeniture,  tbe  law  of 
deathbed,  the  terce,  the  courtesy,  the  Ugitim, 
and  some  others,  established  by  immemorial 
custom.  The  decisions  of  the  Court  of  Ses- 
sion, or  of  the  House  of  Lords,  where  they 
have  been  uniform  on  the  same  point,  hare 
been  held  as  proving  our  consuetudinary  law ; 
bnt  it  is  as  affording  evidence  of  the  custom, 
rather  than  as  possessing  any  power  in  them- 
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selves,  that  with  us  adjudged  cases  have  been 
regarded  u  forming  pari  of  the  law.  See 
Decititms. 

The  private  law  of  a  country  may  be  re- 
garded in  two  aspects :  Jint,  As  it  operates 
on  those  living  under  it ;  and,  secondly.  As  it 
relates  to  foreigners.  In  regard  to  those 
under  it,  the  security  of  property  is  chiefly  to 
be  considered ;  and  in  no  country  is  property 
better  secured  than  in  Scotland.  Our  system 
of  records  gives  a  degree  of  security  to  the 
transmission  of  landed  property  which  is  pe- 
culiar to  Scotland.  The  law  of  deathbed, 
which  is  also  peculiar,  operates  for  the  bene- 
fit alike  of  the  heir  and  of  dying  persons; 
and  the  law  regulating  the  rights  of  debtor 
and  creditor  exposes  every  species  of  property 
belonging  to  the  debtor  to  the  attachment  of 
the  creditor ;  while,  on  a  surrender  of  his 
property,  a  debtor  whose  misfortunes  have 
been  innocent  may  secure  his  personal  liberty. 
In  regard  to  strangers,  the  point  of  chief  im- 
portance relates  to  the  recovery  of  debts ; 
with  respect  to  which  they  enjoy,  in  common 
with  domiciled  Scotchmen,  the  full  right  of 
attaching  every  species  of  property  belonging 
to  their  debtor ;  while  those  laws  by  which 
diligence  is  equalized,  and  the  property  of  a 
debtor  fairly  distribnted  amongst  his  credi- 
tors, give  an  opportanity  to  distant  creditors 
to  claim  and  draw  their  shares  along  with 
those  upon  the  spot.  In  particular,  the  Scot- 
tish system  of  mercantile  sequestration  is 
directed  to  the  distribution  of  the  whole 
estate  of  the  debtor,  and  to  the  fair  and  legal 
ranking  of  every  creditor,  foreign  or  domestic. 
In  fine,  the  law  of  Scotland,  whether  regard 
be  had  to  security  in  the  possession  and  trans- 
mission of  property,  or  to  the  ready  means 
afforded  for  the  recovery  of  debts,  or  to  the 
respect  uniformly  shown  for  the  personal  li- 
berty of  the  subject,  need  not  fear  a  compari- 
son with  any  existing  municipal  code.  The 
practical  application  of  its  principles  is  be- 
sides, generally  speaking,  rational  and  intel- 
igible,  and  peculiarly  free  from  the  Actions 
and  technicalities  which,  to  a  certain  extent, 
conceal  the  merits  of  other  systems  from  un- 
professional inquirers. 

Law  of  Arma ;  is  that  law  which  regulates 
the  proclamation  of  war ;  the  making  and 
observing  of  leagues  and  treaties ;  assaults  on 
and  encounters  with  an  enemy ;  and  the  pun- 
ishment of  offenders  in  camp,  dec.  The  law 
of  Arms,  when  in  force,  supersedes  the  civil 
law.  TonUins'  Diet.  h.  I.  See  JnterwUioruiX 
Law. 

Lawbnrnnn ;  are  letters  passing  under 
the  signet,  running  in  the  Sovereign's  name, 
and  obtained  at  the  instance  of  one  who  has, 
or  thinks  he  has,  reason  to  apprehend  danger 
to  his  person  or  property  from  the  acta  of 
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another.  These  letters  coniaftDd  the  person 
wmplained  of  to  give  security  that  the  per- 
son at  whose  instance  the  letters  issue  shall 
be  free  fVom  every  violence  to  be  done  by  the 
person  against  whom  they  are  directed,  or 
those  depending  on  him,  under  a  penalty 
fixed  by  the  act  1593,  c.  166.  That  statute, 
in  the  case  of  an  earl  or  lord,  imposes  a 
penalty  of  L.2000  Scots ;  for  a  great  baron, 
L.10OO  Scots ;  for  a  freeholder,  1000  merka ; 
for  a  feuar,  500  merks;  for  a  yeoman,  100 
merks ;  for  every  gentleman  unlanded,  200 
merks;  for  each  person  summoned  on  an  aa- 
Nze,  100  merks.  These  penalties  are  now 
either  increased  or  diminished  by  the  judge 
at  passing  the  bill  on  which  the  letters  pro- 
ceed, and  the  sum  is  always  specified  in  the 
jadge's  deliverance.  The  person  at  whose 
instance  the  letters  are  obtained  must  bring 
proof  of  his  cause  of  alarm,  or  swear  that  he 
dreads  harm ;  and  this  oath  is  administered 
by  the  messenger  before  he  executes  the  let- 
ters. Lawbnrrows  are  not  granted  to  one 
sponse  against  the  other,  nor  to  a  father 
against  his  child,  unless  on  proof  of  the  cause 
of  dread,  nor  until  application  has  been  first 
served  on  the  opposite  party.  In  such  cases 
of  family  quarrel,  it  has  been  suggested  as  a 
proper  course,  to  appoint  the  application  to 
be  made,  and  answers  to  be  lodged,  within  a 
limited  time,  under  certification  that  in  de- 
feult  a  proof  will  bo  allowed.  When  the  let- 
ters are  executed,  the  person  against  whom 
they  are  directed  mnst  Bud  caution  to  the 
extent  required,  within  the  days  specified  in 
the  letters;  which  caution  is  lodged  with  the 
clerk  in  the  Bill-Chamber,  who  issues  a  cer- 
tificate of  the  fact.  When  these  letters  are 
taken  out  maliciously,  and  without  probable 
cause,  they  may  be  suspended,  and  damages 
awarded ;  but  where  there  is  reason  for  them, 
if  the  person  does  not  find  caution  within  the 
time  specified,  the  letters  may  be  denounced 
and  registered,  and  a  caption  raised  thereon, 
which  will  be  a  warrant  for  imprisoning  the 
person  who  has  neglected  to  find  caution. 
When  the  letters  have  been  taken  out,  and 
caution  fonnd,  they  give  rise  (in  case  the 
person  shall  do  any  violence  to  the  complainer 
or  any  of  his  family)  to  an  action  of  cootra- 
rention  of  lawburrows,  which  follows  on  the 
letters  of  lawburrows  and  bond  of  caution ; 
and  of  course  decree  will  be  given  against 
both  the  offender  and  cautioner.  Contra- 
vention of  lawburrows  infers  liability  in  the 
party  complained  of,  whether  he  has  found 
security  or  not.  This  action  may  pi'operly 
be  brought  before  the  justices  of  the  peace, 
when  one  of  them  has  exacted  the  security. 
The  fiscal  must  concur  with  the  private  com- 

itlainer ;  but  cannot  prosecute  alone,  unless 
or  ordinary  punishment  of  the  act  as  a  breach 
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of  the  peace ;  and^in  such  a  case,  a  fine  im- 
posed on  the  offender  would  not  free  him  from 
an  action  of  contravention.  The  fiscal  may 
insist  criminally,  where  the  private  party's 
right  to  prosecute  for  contravention  is  barred, 
by  remission,  express  or  implied.  By  the 
tenor  of  the  bond  of  caution,  the  obliganti 
bind  themselves  that  the  complainer,  hit  trifs, 
bairfu,  lervants,  Sie.,  shall  be  kept  skaithless; 
but,  unless  these  several  parties  have  con- 
curred in  the  application,  an  action  of  con- 
travention for  injury  done  to  them  will  not 
lie  at  their  instance,  but  only  at  the  instance 
of  the  complainer  himself.  This  action,  being 
penal,  is  not  incurred  merely  by  the  uttering 
of  reproachful  words,  where  they  are  not  ac- 
companied with  violence,  or  at  least  with  a 
real  injury.  The  amount  of  the  penalty  is 
properly  that  stated  on  the  bond ;  but  eome- 
timos,  when  the  contravention  is  trifling,  less 
is  awarded,  and  occasionally  no  more  is 
awarded  than  the  actual  damage.  In  this 
last  instance,  the  amount  levied  goes  to  the 
party  injured ;  but  in  other  cases  the  penalty 
is  equally  divided  between  the  complainer 
and  the  fisk.  Erek.  B.  iv.  tit.  1,  §  16  ;  Stair, 
B.  i.  tit.  9,  §  30 ;  B.  iv.  tit.  48  ;  Bant.  vol.  i. 
p.  282  ;  Karnes'  Stat.  Law  Abridg.  h.  I. ;  Hvkk. 
Just,  of  Peact,  vol.  i.  pp.  39,  399,  2d  edit.; 
Tait't  Just,  of  Ptaet,  h,  t. ;  Biair't  do.,  vou 
Surely;  Barclay's  Digest,  h.  t.;  Jvrid.  StyUt, 
3d  edit.  vol.  ii.  pp.  91-2  ;  vol.  iii.  pp.  96,  298, 
768,992;  Alexander's  JMdg.  of  A,  S.  S,  85 ; 
n  and  12  Vict.  c.  79,  §  3.  For  the  other 
kinds  of  surely,  see  the  articles  Bati.  Cau- 
tioner,    Surety. 

Lawful  Cluldren.    See  Children. 

Lawful  Say.    See  Day. 

Lay  Dot.     See  CharUr-Parly. 

Lead  Hiiiea.    See  Minet  aiui  MtneraU. 

Leading  a  Witness.  It  is  a  general  rule 
that  leading  questions,  or  such  as  have  a  ten- 
dency to  suggest  to  the  witness  the  answer 
expected  from  him,  or  to  iDslrnct  him  as  to 
the  answer  he  should  give,  are  not  allowed. 
Thus,  it  is  not  permitted,  with  the  view  of 
proving  a  conversation,  to  mention  to  the 
witness  a  particular  expression,  and  ask 
whether  it  was  used.  This  rule  is  not  so 
strictly  enforced  in  regard  to  cross-examina- 
tion. Macfarhne's  Jury  Prac.  131 ;  AUto*'i 
Prac.  596 ;  Didaon's  Lam  of  Evidtnee,  pp. 
987-8. 

Leaae,  Contract  of;  it  is  a  mntual  con- 
tract between  the  proprietor  or  leaor  of  lands, 
houses,  mills,  fishings,  or  the  like,  and  a  tea- 
ant  or  lessee  to  whom  the  temporary  pones- 
sion  of  the  subject  and  its  fruita  or  profito  is 
given  for  a  certain  stipulated  rent,  or  annual 

iiayment,  in  money,  grain,  or  services.  !%• 
ease  was  originally  in  the  form  of  a  gnat 
from  the  lessor ;  but  as  agricnlture  iaifnnd. 
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it  became  necessary  to  iatrodnce  a  variety  of 
conditioDB  obligatory  on  both  parties.  Hence 
it  assumed  the  fonn  of  a  mutual  contract. 
As  this  coutract  affects  heritage,  the  right 
to  which  is  regulated  by  charter  and  sasine, 
and  by  a  system  of  records,  it  became  neces- 
sary for  the  Legislature  to  interfere,  and  to 
render  the  tenant's  right  real,  so  as  to  pre- 
vent  him  from  being  dispossessed  by  a  pur- 
chaser  or  other  singular  successor.  This  was 
done  by  the  act  1449,  c.  18,  which  declares, 
*'  That  for  the  safety  and  favour  of  the  poor 
people  that  labours  the  ground,  that  they  and 
all  others  that  has  taken  or  shall  take  lands, 
in  time  to  come,  frae  lords,  and  has  terms 
and  years  thereof,  that  suppose  the  lords  sell 
or  anailxie  that  land  or  lands,  the  takers  shall 
remain  with  their  tacks  until  the  issue  of 
their  terms,  whose  hands  that  ever  the  lands 
oome  to."  In  this  manner  has  the  lease  not 
only  of  lands,  but  of  houses,  fishings,  mills, 
&C.  been  secured  during  theircurrency  against 
singnlar  successors ;  but  to  entitle  a  lease  to 
the  protection  of  the  act,  it  must  be  a  written 
lease — it  must  have  a  stipulated  rent — the 
term  of  its  endurance  must  be  spectfied^ — and 
possession  must  have  followed  on  the  lease. 
It  is  thus  that  a  lease,  tbongb  properly  aper- 
lOMoI  anttraet,  is  made  effectual  against  a  sin- 
gular successor.  But  against  the  granter  and 
bis  heirs,  a  perpetual  lease,  or  a  lease  where 
no  rent  is  stipulated,  or  where  the  accrning 
rents  are  appropriated  prospectively  to  the 
payment  of  a  debt  due  to  the  tenant,  will  be 
effectual. 

1,  Of  the  cottttitutien  and  eftcis  of  the  eon- 
iracU — In  the  constitution  of  the  lease  there 
ore  several  matters  worthy  of  attention ;  as, 
— 1,  By  whom  a  lease  may  bo  granted.  2. 
The  powers  reserved  by  the  granter.  3.  To 
whom  it  may  be  given.  4.  The  powers  con- 
ferred on  the  tenant.  5.  The  conditions  of 
the  lease.  6.  The  fonns  necessary  for  a  bind- 
ing lease. 

1,  Bff  lehom  a  Itate  may  he  granted. — To 
entitle  a  person  to  grant  a  formal  lease,  he 
ought  to  be  iofeft  in  the  subject ;  for.altbough 
the  subsequent  infeftment  of  the  lessor  will 
validate  the  lease  by  accretion,  provided  there 
be  no  mid-impediment,  yet,  should  be  die  un- 
infeft,  the  lease  may  be  defeated,  by  a  stranger 
coming  into  the  feudal  right,  who  does  not 
represent  the  lessor,  such  as  a  purchaser,  a 
stranger  substitute  in  an  entail,  or  an  ad- 
judging creditor.  But  the  heir  of  the  granter 
of  the  lease,  taking  the  land  as  his  represen- 
tative, is  hound  by  the  contract.  When  the 
lessor  is  iufeft,  although  he  may  be  married, 
or  even  have  given  a  locality  to  his  widow, 
there  is  nothing  to  prevent  him,  in  the  exer- 
cise of  his  right  of  administration,  from  grant- 
ing a  lease ;  nor  will  his  widow  be  permitted. 
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on  the  right  opening  to  her,  to  set  a^de  the 
lease.  During  the  pupillarity  of  the  pro- 
prietor,  a  tutor  is  not  entitled  to  grant  a 
lease  for  a  longer  period  than  the  endurance 
of  his  office  ;  hut  a  minor  pvbes  may,  with  the 
consent  of  his  curator,  let  a  lesse,  thongh  it 
will  be  liable  to  reduction  on  the  head  of 
lesion,  if  lesion  can  be  proved.  A  proprietor 
is  not  preveated  from  exercising  the  common 
acts  of  administration,  by  having  granted  an 
heritable  bond,  which,  as  being  merely  a  right 
in  security,  leaves  the  right  of  property  un- 
affected in  the  person  of  the  debtor.  A  pro- 
prietor, therefore,  after  granting  herltal'le 
securities,  may  grant  a  valid  lease ;  but  the 
effect  of  real  diligence  is,  to  circumscribe  the 
proprietor's  power  of  administration  ;  an<t, 
accordingly,  our  law  has  introduced  what  has 
been  denominated  litigiosity,  by  which,  froui 
the  time  that  a  summons  of  adjudication  or 
letters  of  inhibition  are  eiecnted  and  pnb- 
lisbed,  a  lien  is  created  over  the  subject,  which 
exposes  to  challenge  a  sale  made  or  a  lease 
granted  by  a  party  against  whom  such  dili- 
gence has  been  commenced.  So  also,  a  mer- 
cantile sequestration,  which  deprives  the  pro- 
prietor of  the  power  of  administration,  will 
have  the  same  effect.  The  law  of  deathbed 
also  will  expose  to  challenge,  ex  capite  lecti,  a 
lease  to  the  prejudice  of  his  beir,  if  the  lease 
be  an  extraordinary  act  of  administration ; 
but  not  where  it  is  a  lease  of  ordinary  endur- 
ance, and  at  an  adequate  rent ;  Semple,  1st 
June  1813,  Fac.  Coli.  An  entail,  in  like 
manner,  circumscribes  the  powers  of  a  pro- 
prietor ;  but  that  depends  on  the  terms  of  the 
entail.  SwTaUzie.  Grassum.  Where  a  life- 
renter  grants  a  lease,  it  can  endure  only  dur- 
ing his  lifetime. 

2.  The  power*  reserved  ftjr  the  granter  tiufe- 
pendeatly  of  stipulation.— HuHer  this  implied 
reservation  are  included, — 1.  The  mines  and 
minerals,  and  the  power  of  working  them  on 
payment  of  surface  damage.  2.  The  trees 
and  wood  on  the  farm  ;  the  tenant  having  a 
right  merely  to  the  annual  crops  which  the  soil 
produces.  3.  Where  the  subject  is  destroyed, 
the  landlord  is  not  bound  to  rebuild.  See 
the  case  of  Bayne  v.  Walker,  as  reversed  in 
the  House  of  Lords,  3  Dm,  p.  233.    In  vir- 


dependently  of  stipulation,  has  a  right  of  hy- 
pothec, in  security  of  bis  rent.  This  right 
gives  the  landlord  a  security  over  the  crop  uf 
each  year,  for  the  rent  of  that  year  of  which 
it  is  the  ci-op  ;  and  over  the  cattle  and  stock- 
ing on  the  farm  for  the  current  year's  rent, 
which  last  right  endures  for  three  months 
after  the  last  conventional  term  of  payment 
of  the  year's  rent.  See  Eypothee. 
3.  To  whom  a  lease  may  be  given. — This  de- 
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peDdsentirelyonlheconvention  of  the  parties; 
and  all  thftt  is  to  be  considered  is,  the  extent 
of  the  right  conferred  by  the  temu  used  in 
describing  the  tenant.  Where  a  lease  is  giren 
siiuplj'  to  a  tenant  by  name,  it  trill  go  to  his 
heirs  on  his  death,  if  he  dies  before  the  ex- 
piration of  the  lease,  although  heirs  be  not 
mentioned.  Where  the  lease  is  given  to  two 
persons,  orto  joint  tenaots,  as  they  are  termed, 
the  interest  of  one  of  the  tenants,  on  his 
death,  will  go  to  his  heirs,  and  not  to  the  sur- 
riving  tenant.  Where  the  lease  is  given  to 
two,  and  to  the  longest  liver,  and  to  their 
heirs,  each  of  the  original  tenants  has  a  joint 
right ;  but  on  the  death  of  any  one  of  them, 
the  heir  of  the  deceased  has  no  right,  the 
whole  belonging  to  the  surviving  tenant. 
Where,  again,  a  lease  is  given  to  a  company, 
it  heeomes  a  difficult  question  to  say  what 
effect  is  produced  on  the  lease  by  a  dissolu- 
tion of  the  company.  This  point,  therefore, 
ought  to  be  settled  by  an  express  stipulation 
in  the  lease.  It  ought  to  he  declared,  whether 
the  lease  is  to  be  thereby  terminated,  or 
vhether  a  power  of  assigning  or  of  subsetting 
IB  intended  to  be  given ;  and  the  company 
ought  to  subscribe  and  to  bind  themselves, 
not  by  the  firm  of  the  company,  but  in  their 
individnal  names,  and  as  taking  burden  for 
the  company.  When  a  lease  is  given  to  a 
tenant,  and  to  his  heirs,  it  is  the  heir-at-law 
who  is  understood  to  be  meant ;  and  there- 
fore care  ought  to  be  taken,  either  to  give  to 
the  tenant  a  power  of  assigning  or  of  sub- 
Mttiog,  or  at  least  a  power  of  naming  a  suc- 
cessor in  place  of  the  faeir-at-law  ;  a  precau- 
tion useful  both  to  landlord  and  tenant,  as  the 
heir  may  be  unfit  or  disinclined  to  take  the 
management,  or  the  tenant  may  be  succeeded 
by  heirs-portioners.  Power  ought  also  to  be 
given  by  the  lease  to  the  tenant  to  appoint  a 
manager  of  the  farm  for  bis  heir,  in  case  the 
tenant  should  die,  leaving  his  heir  in  mino- 
rity, or  otherwise  incapable  of  managing  for 
himself — the  managei'  so  appointed  being 
taken  bound  to  perform  the  obligations  in- 
cumbent 00  the  tenant  by  the  lease. 

4.  The  powert  coii/eired  by  tht  Uase. — Under 
the  lease,  the  tenant  has  a  right  to  the  an- 
nual fruits,  and  to  the  use  and  possession  of 
the  subject.  Ueoce,  where  the  subject  of  the 
lease  is  rendered  unfit  for  the  purposes  fur 
which  it  was  let,  overblown  with  sand,  inun- 
dated, or  otherwise  destroyed,  there  must  bo 
a  proportional  diminution,  and,  in  extreme 
cases,  a  total  discharge  of  the  rent.  Where, 
^m  the  inclemency  of  the  season,  a  degree 
of  sterility  has  been  produced,  such  as  to 
yield  the  tenant  do  more  than  seed  and  la- 
bour, cases  have  occurred  in  which  the  rent 
has  been  held  not  to  e  demandable.  See 
Skriiify. 
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5.  TKt  amdUiont  of  the  Uait. — The  usual 
conditions  of  this  deed  are,  on  the  part  of  the 
landlord,  warrandice,  which,  whether  ex- 
pressed or  implied,  binds  him,  nnleBs  the 
contrary  be  expressly  stipulated,  to  warrant 
to  the  tenant  undisturbed  possession  during 
the  coDtJQuanee  of  the  lease,  and  to  protect 
him  against  all  encroachments  on  his  right. 
Od  the  part  of  the  tenant,  the  implied  obli- 
gations are,  that  he  shall  stock  and  labour 
his  farm  according  to  the  rules  of  good  hus- 
bandry ;  that  he  shall  regularly  pay  his  rent ; 
shall  keep  and  leave  the  houses  and  inclosnres 
on  the  farm  in  repair  ;  and  that  he  shall  re- 
move from  the  farm  at  the  expiration  of  the 
lease.  These,  with  obligations  on  the  parties 
to  perform  their  respective  parts  of  the  agree- 
ment under  a  certain  penalty,  are  the  com- 
mon and  ordinary  conditions  of  the  lease. 
But  there  may  be  an  infinite  variety  of 
others  applicable  to  the  special  circumstances 
of  the  particular  ease  or  the  nature  of  the 
farm.  In  particular,  it  is  common  to  pre- 
scribe poutive  rules  as  to  the  mode  of  la- 
bouring and  mani^ing  the  farm ;  though  that 
practice  is  uot  now  so  prevalent  as  it  once 
was,  the  moat  approved  course  being  to 
prohibit  an  injurious  rotation,  or  to  pre- 
scribe a  particular  rotation  for  the  last  four 
or  five  years  only  of  the  lease,  leaving  the 
choice  of  a  rotation  consistent  with  good 
husbandry  entirely  to  the  tenant.  These 
conditions  may  be  enforced,  by  exacting  or 
stipulating  for  a  higher  or  addition^  rent 
for  such  parts  of  the  farm  as  shall  be  labour* 
ed  differently. 

6.  Thiformi  necasary  for  a  hinding  Uate. — 
A  lease  merely  verbal,  to  endure  for  more 
than  one  year,  will  not  bind  the  parties.  Te 
produce  this  effect,  writing  must  intervene. 
Kven  where  possession  has  followed  on  a  ver- 
bal lease,  that  is  not  sufficient ;  it  may  be 
resiled  from,  and  terminated  at  the  expira- 
tion of  the  current  year,  though  stipulated 
to  continue  for  a  tract  of  time.  In  the  case 
where  money  has  been  expended,  or  an  en- 
gagement come  nnder  on  the  faith  of  the 
lease,  although  a  breach  of  the  verbal  agree- 
ment may  found  a  claim  of  damages,  yet  the 
verbal  agreement  will  not  he  taken  as  a 
ground  for  giving  effect  to  the  lease.  A 
verbal  lease  may,  indeed,  be  made  effectual 
against  the  gran(«r  and  his  heirs,  by  rti  iit- 
terventut,  provided  such  rn  intervent%t  shall 
distiuctly  apply  to  a  right  of  longer  duration 
than  a  single  year.  But  a  lease  established 
rei  inlervenlu  has  no  effect  against  singular 
successors  witbout  possession  (see  Rei  inters 
ventus) ;  and,  generally  speaking,  the  terms 
of  a  verbal  lease  cannot  be  proved  by  oath  of 
party,  so  at  least  as  to  make  it  effectual  for 
more  than  one  year.     But  a  written  obliga- 


LBA 

tion  to  grant  ft  leaso  u  equivalent  to  an  &c- 
tual  lease  ;  and  any  vritinf;,  hoverar  iu- 
forma),  if  followed  by  ponewion,  will  be  aa 
effectual  u  a  formal  written  lease,  not  only 
against  tbe  grantor  aed  his  heirs,  but  against 
■ingular  luccessore,  provided  such  wriling 
contain  in  grwinio,  the  essentials  of  a  lease 
under  tbe  sUtute  1449,  c  IS,  viz^  a  rent 
and  a  definite  period  of  endurance,  and  that 
the  writing  is  followed  by  poesessioa  refer- 
able to  it  In  order  to  be  effectual  to  ground 
an  action,  a  written  lease-must  be  on  stamped 
paper.  Tbe  want  of  a  stamp  may  be  sup- 
plied at  any  time  ou  payment  of  certain  pe- 
nalties; but  tbe  practice  of  sbting  process 
till  the  stamp  be  obtained  is  not  correct.  See 
StM^  Lam. 

II.  0^  the  tranimmion  of  tlte  tease. — Tbe 
lea&e  may  be  transmitted  by  assignation,  or 
Iba  right  of  possessing  under  the  principal 
tacksman  may  be  given  by  a  sub-lease.  A 
power  of  assigning  or  of  sub-setting,  however, 
is  not  implied  in  a  lease  of  the  ordinary  en- 
durance of  nineteen  years.  In  such  leases, 
therefore,  an  express  authority  to  assign  or 
subset  must  be  given.  Where  the  lease  ex- 
ceeds nineteen  years'  endurance,  or  where  it 
is  given  for  a  liferent,  a  power  of  assigning 
and  subsetting  is  implied,  unless  expressly 
oxcluded ;  and  in  tbe  case  of  an  urban  tene- 
ment, whether  the  lease  be  long  or  short,  the 
tenant  may  sasign  or  subset,  if  not  prohibited 
by  the  lease.  When  a  sublease  is  given,  the 
principal  tenant,  in  the  ordinary  case,  re- 
mains bound;  but  it  is  doubtful  whether  the 
same  holds  in  the  ease  of  an  assignation. 
Both  tbe  sublease  and  aasignatioD  are  com- 
pleted by  possession  ;  but  it  may  happen  that 
a  lease  is  assigned  which  has  been  previously 
subset ;  so  that  the  assignee  does  not  outer 
into  the  natural  possession  of  the  subject, 
but  draws  the  rents  only,  and  that  is  equiva- 
lent to  natural  possession.  Where,  again,  it 
is  necessary  to  complete  tbe  transference 
more  immediately  than  can  be  done  in  this 
way,  the  assignation  must  be  intimated  to  tbe 
snbtoDant  or  person  in  possession.  On  this 
point,  which  is  attended  with  many  practical 
difficulties,  the  following  authorities  may  be 
consulted  :  BeWs  Com.  i.  66  ;  Ivorye  Ersk. 
B.  ii.  tit.  6,  §  26 ;  Hunter's  Landlord  and 
Tenant,  398  ;  Bell  on  Leacet,  i.  451 ;  RwmU, 
3d  Dec.  1S22,  2S.AD.G2;  5S.d;D.  891 ; 

7  S.itD.  767  ;  1  ff.  <*  S.  620  ;  9  S.  <*  D. 
App.  6 ;  Tounff,  I4th  Dec.  1824,  3  S.  <(■  D. 
388,  and  3  >r.  <£  S.  404  ;  Martton,  16th  Jan. 
1827,  S  S.  tt  D.  200 ;,  Kennedy,  19tb  Feb. 
1829,  7  S.<tl).  435  ;  InglU  A  Co.,  26th  Feb. 
1829,  7  S.  I*  i>.  469;  firocfc,  5tb  March  1830, 

8  5.  *  -0.  647,  affirmed  on  appeal,  5  JT.  *  S. ; 
Bauilton't  Tnatee,  25th  May  1830,  S  S.  dt 
D.  799.    See  also  sumv>,  uoee  Atiignalion,  p. 
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78.  But  although  an  express  power  of  as- 
signing or  subsetting  be  required,  in  order  to 
authorize  a  tenant  voluntarily  to  assign  or 
subset  a  lease  of  the  ordinary  endurance  of 
nineteen  years,  yet  such  a  lease  is  a^judgablo 
by  a  creditor  of  the  tenant,  unless  it  contain 
an  express  exclusion  of  assignees  and  sub- 
tenants, in  which  case  both  voluntary  and 
judicial  assignees  are  inadmissible.  As  to 
the  transmission  of  a  lease  on  the  death  of 
tbe  lessee,  see  supra,  p.  517. 

III.  Of  the  termination  of  the  lease. — When 
the  term  of  the  lease  is  expired,  it  is  in  the 
power  of  tbe  landlord  and  tenant  to  continue 
the  lease  from  year  to  year  by  tacit  reloca- 
tion; that  is,  to  continue  the  possession  from 
year  to  year  on  tbe  old  terms.  Tbe  conse- 
quence of  this  IB,  that  a  warning  is  under- 
stood to  be  requisite  in  order  to  break  tlio 
implied  agreement.  See  Tacit  R^Malion, 
Formerly,  this  warning  was  regulated  by  the 
act  1555,  c.  39,  under  which  removing  pro- 
ceeded on  a  precept  in  the  landlord's  name. 
But  tbe  Act  of  Sederunt,  Dec.  14,  1756, 
greatly  simplified  the  process,  by  requiring, 
in  place  of  the  statutory  and  cumbrous  form 
of  removing,  the  mere  calling  of  the  tenant 
in  an  aetion  of  removing  before  the  Judg« 
Ordinary  forty  days  before  the  Whitsunday 
of  the  year  in  which  the  lease  Is  to  expire. 
Where  there  is  a  regular  lease,  it  generally 
contains  an  obligation  to  remove  at  the  ex- 
piration of  the  term,  and  a  warrant  for  let- 
ters of  homing  is  given,  in  which  esse  letters 
of  homing  may  be  raised  and  executed  forty 
days  before  the  Whitsunday  of  the  year  of 
removal — a  charge  on  which  the  Act  of  Se- 
derunt declares  to  be  sufficient  to  entitle  the 
landlord  to  obtain  a  warrant  of  ejection. 
The  lease  may  be  prematurely  terminated 
by  the  tenants  desertion.  In  such  a  case, 
the  safe  course  for  the  landlord  seems  to  be 
to  apply  to  the  Judge  Ordinary,  stating  the 
circumstances,  and  praying  for  judicial  au 
thority  to  dispose  of  the  unexpired  period  of 
the  lease  by  public  roup,  under  a  reservation 
of  all  claims  against  the  tenant  who  has  de- 
serted. Where  a  subtenant  has  deserted,  the 
same  course  may  be  pursued  by  the  principal 
tacksman.  A  current  written  lease  may  also 
be  brought  to  a  close,  during  its  currency, 
by  a  voluntary  renunciation  by  the  tenant, 
provided  the  landlord  agrees  to  accept  of  it, 
and,  upon  principle,  it  would  seem  that  such 
a  renunciation  must  be  in  writing.  If  so, 
all  agreements  on  the  part  either  of  the 
landlord  or  of  the  tenant,  bavbg  in  view  the 
termination  of  a  current  written  lease,  may 
be  resiled  from,  unless  writing  have  inter- 
vened. It  has  been  said  that  where  the  lease 
is  informal,  tbe  renunciation  may  be  so  like- 
wise ;   but  in  that  case  there  must  be  cir- 
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cnmstaDces  corroborative  of  the  renunciatiou 
to  count«rbaJaQce  the  ret  tntenienlut  on  the 
lease.  There  is  no  particular  form  of  renun- 
ciatioQ  required,  but  there  inugt  be  a  clear 
and  explicit  notice  to  the  right  party  forty 
days  before  Whitauuday.  See  Removing, 
Rmunciation. 

A  summona  of  removing  may  now  be  rniged 
at  any  time,  provided  there  is  an  interval 
of  40  days  between  the  date  of  the  eiocu- 
tioD  of  the  lummons  and  the  term  of  re- 
moral,  or  where  there  is  a  separate  iih 
regards  land  and  bouses  or  other  subjects 
between  the  date  of  the  execution  of  the  t 
mens  and  the  ith  which  is  int  in  date, 
lease  vhiuh  contains  an  obligation  to  re- 
move has  the  same  force  and  effect  as  an 
extract-decree  of  removing  obtained  by  the 
party  in  right  of  the  lease  against  the  party 
in  possession  nnder  the  lease,  whether  the 
original  lessor  or  not,  and  along  with  a  v 
ten  authority  signed  by  the  landlord,  or 
factor  or  agent,  is  a  sufficient  authority  to 
any  sheriff-officer  or  messenger- at-arms  with- 
in the  county  within  which  the  lands  are  si- 
tuated, to  remove  the  party  in  possession. 
Previous  notice,  however,  must  be  given  to 
the  t«nant,  at  least  40  days  before  the  expi- 
ration of  the  term  of  endurance  specified  in 
the  lease ;  or  where  there  is  a  separate  ish 
as  regards  land  and  houses  or  other  subjects, 
at  least  40  days  before  the  ish  which  is  first 
in  date.  The  notice  in  the  form  of  schedule 
I,  annexed  to  the  act,  must  be  delivered  to 
the  party  in  possession,  or  left  at  his  ordinary 
dwelling-house,  or  transmitted  to  his  known 
address  through  the  post-office  by  a  sheriff- 
officer  or  messenger-at-arms.  No  removal 
nnder  the  act  can  take  place  after  six  weeks 
have  elapsed  from  the  expiration  of  the  term 
of  endurance  specified  in  the  lease,  or  from 
the  ish  which  is  last  in  data  where  there  is  a 
separate  ish  as  regards  the  land  and  houses 
or  other  subjects.  A  letter  of  removal,  In 
the  form  given  in  schedule  E,  has  the  same 
effect  as  an  eitractndecree  of  removal  ob- 
tained against  the  granter  of  the  letter,  or 
any  party  in  his  right ;  but  where  the  letter 
of  removal  bears  date  more  than  six  weeks 
before  the  term  of  removal  specified  in  it,  40 
days'  notice  must  be  given.  See  act  16  and 
17  Vict.  c.  80,  1853. 

By  the  act  20  and  21  Viet.,  c.  26  (1857). 
leases  for  thirty-one  years  andupnards  may  be 
recorded  in  the  Register  of  Sasines,  and  such 
leases  so  registered  are  effectual  against  all 
UDgular  successors  in  the  lands  let  whose  io- 
ftfbnents  are  posterior  in  date  to  the  date  of 
registration  of  such  leases.  Such  leases, 
when  recorded,  may  be  assi^med.  in  whole  or 
in  part,  in  the  form  giveu  in  schedule  A  an- 
nexed to  the  act,  and  the  recording  of  such 
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assignation  effectually  vests  the  assignee  with 
the  right  of  the  granter  of  the  assignation  in 
the  lease  to  the  extent  assigned.  Such  as- 
signation, however,  does  not  prejudice  the 
right  of  hypothec  or  other  rights  of  the  land- 
lord. A  party  in  right  of  any  such  recorded 
lease,  and  whose  right  to  the  lease  is  also  re- 
corded, may  assign  the  lease  in  whole  or  in 
part  in  security  for  the  payment  of  borrowed 
money,orofaDnuities,or  of  provisions  to  wives 
and  children,  or  in  security  of  cash-credits 
or  other  legal  debt  or  obligation  in  the  form 
given  in  schednle  B  annexed  to  the  act,  and 
the  recording  of  snoh  assignation  in  security 
completes  the  right  of  the  assignee,  and  a 
real  security  over  the  lease  is  thereby  con- 
stituted to  the  extent  assigned. 

Where  the  party  in  the  right  of  any  mcfa 
lease  or  assignation  in  lecnrity  is  not  the 
original  lessee  in  the  lease,  or  the  original 
assignee  of  the  leaae,  be  must,  before  pre- 
senting the  lease  or  assignation  in  seenrity 
for  registration,  expede  a  notarial  instrument 
in  the  form  given  in  schedule  C,  and  the 
keeper  of  the  register  on  such  notarial  in- 
strument being  produced  to  him,  records  the 
lease  and  assignation  in  security  along  with 
the  instrument. 

A  recorded  assignation  in  seenrity  is  tran^ 
ferable  in  whole  or  in  part  by  translation  in 
the  form  given  in  schedule  D,  and  the  party 
in  right  of  such  recorded  assignation  in  se- 
curity is  entitled,  in  default  of  payment  of 
the  capital  sum  for  which  the  assignation  in 
security  was  granted,  or  of  a  term's  interest 
thereof,  or  of  a  term's  annuity  for  six  months 
afler  the  capital  sum  or  the  term's  interest  or 
annuity  shall  have  fallen  due,  may  apply  to 
the  sheriff  for  a  warrant  to  onter  to  posses- 
sion of  the  lands  leased,  and  the  sheriff,  after 
intimation  to  the  lessee  for  the  time  being 
and  to  the  landlord,  shall,  if  he  see  caose, 
grant  such  warrant.  The  warrant  so  granted 
is  a  sufficient  title  to  the  party  so  obtaining 
it  to  enter  into  possession  of  the  lands,  and  to 
uplift  the  rents  from  the  subtenants,  and  to 
sublet  the  lands  as  freely  as  the  lessee  might 
have  done.  He  is  not,  however,  personally 
liable  to  the  landlord  in  any  of  the  obliga- 
tions and  prestations  of  the  lease  nntil  he  so 
enters  into  possession. 

The  heir  of  any  partv  who  dies  vestod  in 
right  of  any  such  recorded  lease  or  assigna- 
tion in  seenrity  may  complete  his  title  thereto 
by  a  writ  of  acknowledgment  from  the  pro- 
prietor infeft  in  the  lands  held  by  such  lease, 
or  from  the  party  appearing  on  the  register 
as  in  absolute  right  of  such  lease  of  or  over 
which  such  assignation  in  security  has  been 
granted.  The  form  of  such  writ  is  givao  in 
schedule  K,  and  the  recording  of  snch  vrita 
in  the  register  in  which  such  leaa 
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tioD  in  security  ia  registered  completes  the 
title  of  the  heir.  No  defect,  however,  in  the 
title  of  the  proprietor  or  granter  of  such 
writ  will  affect  the  writ  or  title  of  such  heir. 

The  heir  of  aoy  parly  who  dies  fully  vested 
in  right  of  any  sucli  recorded  lease  or  assigna- 
tion in  security,  who  obtains  a  general  or  spe* 
nial  service  to  sach  party,  or  the  general  dis- 
ponee  of  such  party,  may  complete  his  title  to 
such  lease  or  assignation  in  security  hy  ez- 
peding  a  notarial  instrument  in  the  form 
given  in  schedule  F. 

Where  an  assignee  dies  without  recording 
the  assigDation  in  bis  favour,  his  heir  or  ge- 
neral disponee  may  complete  his  title  by  ex- 
peding  a  notarial  instrument  in  the  form 
given  in  schedule  V,  and  the  keeper  of  the 
register,  on  such  instrument  being  presented 
to  him,  records  the  assignation  along  with 
the  instrnment. 

The  right  of  an  adjudger  of  any  recorded 
lease  or  assignation  in  security  from  the  party 
vested  in  the  right  thereof,  or  from  the  heir 
of  such  party,  is  completed  by  recording  the 
abbreviate  of  adjudication  in  the  register  in 
which  the  lease  is  recorded.  A  trustee  on  a 
sequestrated  estate  of  any  party  in  right  of 
snch  lease  or  assignation  in  security  may 
complete  his  title  by  eipeding  a  notarial  in- 
Btmment  in  the  foi'm  given  in  schedule  F, 
and  recording  the  instrument  in  the  register 
in  which  the  lease  or  assignation  is  recorded. 
The  date  of  all  snch  leases  and  asBignations 
ia  regulated  by  the  dates  of  recording.  Re- 
nnaciations  and  discharges  of  such  leaees  or 
assignations  may  be  in  the  form  given  in 
Bchedules  Gi  and  H,  and  may  be  endorsed 
on  the  lease  or  assignation  in  security  and 
recorded.  Decrees  of  reduction  of  any  such 
lease,  or  any  assignation  thereto,  may  also 
be  recorded. 

Leases  containing  an  obligation  upon  the 
granter  to  renew  the  same  from  time  to  time 
at  fixed  periods,  or  upon  tfae  termination  of 
a  life  or  lives  or  otherwise,  are  deemed  leases 
in  the  meaning  of  the  act,  and  may  be  re- 
gistered, provided  such  leases  shall,  by  the 
tonns  of  the  obligation,  be  renewable  from 
time  to  time,  so  as  to  endure  for  a  period  of 
thirty-one  years  or  upwards.  No  lease  of 
land  other  than  subjects  held  by  burgage  te- 
nure eiecnted  after  the  passing  of  the  act, 
unless  executed  in  terms  of  an  obligation  to 
renew,  contained  in  a  lease  granted  prior  to 
the  act,  can  be  registered,  unless  the  name  of 
the  lands  of  which  the  snbjects  let  consist  or 
form  a  part  are  set  forth  in  the  lease,  and  no 
lease  of  lands,  except  where  the  same  consist 
of  mines  and  minerals,  can  be  registered  un- 
less the  extent  of  the  land  be  set  forth  in  the 
lease,  and  shall  not  exceed  fifty  acres. 

On  the  subject  of  this  article,  see  Bell  on 
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Leatei,  4th  edit.  ;  SwUer't  LanHord  and 
Tenant ;  Enk.  B.  ii.  tit.  6,  §  20,  and  nv- 

merous  valnabie  notu  by  Ivory;  Stair,  B. 
ii.  tit.  9  ;  Mor^a  Notes,  pp.  Jxvi.,  Ixxx., 
uKixriii.,  clxxx.,  ccilviii. ;  BdPt  Com,  i.  65  ; 
Bank.  vol.  ii.  p.  94  ;  fieifs  Princ.  S  1177,  rf 
leq. ;  nhiet.  ib. ;  Hvnttr'i  Landlord  and  Te- 
nant, patiim ;  Sandford's  lleril.  Sueeets.  i.  pp. 
34,  138  ;  Sand/ord  m  Entails,  pp.  69,  163, 
175, 180-4-5,  213  ;  Bdl  on  PnTchoier't  Titit, 
2d  edit.  pp.  107-111 ;  Ross'i  LmL  ii.  456, 
et  teq. ;  Wig\l,  Dovft  App.  Cases,  i.  141 ; 
Kerr,  ib.  ii.  212  ;  Henderson,  ib.  285  ;  Box- 
buTsh,  Bligh's  App.  Gases,  ii.  156.  Consult 
also  the  following  articles  in  this  Dictionary : 
Arrears.  Astignaium.  Bona  Fides.  CluMny 
the  Door.  CW.  Crop.  Cropping.  Cromt 
Lands.  Currents  Tennino.  Damage.  Ddsc- 
iw  Persona.  Discharge.  Dvng.  Earnest, 
Section,  Ejection  and  Intrusion.  Factor,  Fot- 
low.  Farm-Servants.  Fences.  Ferries.  Fire, 
Fisheries.  Fixtures.  Fodder.  Forehand  Bent. 
Furniture.  Game.  Grass.  Grassum.  GroW' 
ing  Com.  Hypothec.  Improving  Lease.  In- 
veeta  et  lUata.  Irritanfy.  [sh.  Judicial  Fac- 
tor. Kain.  Kelp.  Kindly  Tenants.  Land- 
hrd.  Lockmahen.  Machinery.  Marches.  Me- 
lioration, Milts,  Mines  and  Minerals.  Mul- 
twes.  Plough  Goods.  Poinding,  Purgation 
of  Irritancy.  Rahbits.  Removinij.  Rent.  Sal- 
mon Fiskijig.  Seguestralion.  Steelbom.  Ste- 
rility. Stocking.  Straw,  Tenant.  Terms, 
legal  and  convention<U.  Violent  Profits.  Warn- 
ing.    Warrandice.     Way-going  Cnp. 

LeaM  and  Release;  in  English  law,  a 
conveyance  of  the  fee-simple,  rightor  interest 
in  lands  or  tenements,  under  the  statute  of 
uses,  27  Hen.  VIII.  c  10;  giving  first  the 
possession,  and  afterwards  tfae  interest  in  the 
estate  conveyed.     Tomlins'  Diet,  h.  t. 

Leaseholdera ;  as  to  their  right  of  voting 
under  the  Reform  Act,  see  Reform  Ad. 

Leasiug-Makiiig ;  or  verbal  sedition,  as  it 
is  also  teimed,  consists,  according  to  the 
language  of  the  old  statutes,  in  "  slanderons 
and  untrue  speeches,  to  tbe  disdain,  reproach, 
and  contempt  of  his  Mi^esty,  his  council  and 
proceedings,  or  to  the  dishonour,  hurt,  or 
prejudice  of  his  Highness,  his  parents  and 
progenitors,"  &c.;  1584,  c.  134.  By  this 
act,  and  by  the  act  1585,  c.  10,  and  others  of 
a  still  older  date,  this  crime  is  made  punish- 
able with  death.  But  this  having  been  de- 
clared a  grievance  in  the  claim  of  right,  the 
punishment  of  the  offenders  was,  by  the  act 
1703,  c.  4,  declared  to  be  an  arbitrary  one  ; 
and  the  punishment  was  still  further  miti- 
gated by  6  Geo,  IV.  c.  47,  by  which  it  was 
provided,  that  persons  convicted  of  leasing- 
making,  sedition,  or  blasphemy,  should  be 
liable  to  be  punished  only  by  Gne  and  im- 
prisonment, or  both,  at  the  discretion  of  the 
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court ;  or  DD  a  second  conviction  in  tlie  tame 
way,  or  by  baoUhineiit.  So  mnch  of  this  act 
as  regards  the  punishment  by  banishment  is 
repealed  by  7  Will.  IV.  c.  5.  See  Erik.  B. 
iv.tit.4,§29;ifuffi«,  i.  344,  2d  edit.;  Kama' 
Slat.  Law  abndg,,  h.  t. ;  Hutch.  Justice  of 
Peace,  i.  353 ;  Shaaft  Digest,  148.  See  Bias- 
phemt/.     Sedition,     Libel. 

Leotnrei,  Pablioation  of.  See  Literary 
Properft/. 

Leotna  .Sgritndinia.  The  weakneaa  oc- 
eaaioaed  by  extreme  illness,  such  as  child- 
birth pains,  is  a  vele'rant  ground  for  reducing 
a  bond  or  a  discharge.  Brown's  Syn.  OoU  ; 
K<wtes'  Eguity,  69.  See  Imbeciiily.  Facility, 
Fraud.     Deathbed. 

Legacy  ;  is  a  bequest  or  donation  of  a  sum 
of  money,  or  of  a  moveable  subject,  to  be  paid 
or  delivered  to  the  legatee  by  the  executor 
of  a  deceased  person,  out  of  the  moveable 
estate  of  the  defuDct.  Legacies  are  usually 
bequeathed  by  a  testameot,  by  which  the 
testator  appoints  an  eieculor,  and  directs 
him,  against  a  certain  time  (usually  the  first 
term  of  Whitsunday  or  Martinmas  after  the 
testator's  death),  to  pay  the  legacies  to  the 
legatee.  Where  the  legacy  consists  of  an 
article  which  is  to  be  delivered,  it  is  under- 
stood, nnless  otherwise  directed,  that  the  de- 
livery is  to  take  place  immediately  after  the 
testator's  death.  The  legacy  is  personal  to 
the  legatee  to  whom  it  is  given ;  and  were  he 
to  die  before  the  testator,  the  legacy  would 
lapse,  aud  not  be  demandable  by  the  heir  of 
the  legatee.  If,  therefore,  it  be  meant  to 
give  a  legacy  to  a  person,  and,  in  the  ereiit 
of  his  predeceasing  the  testator,  to  confer  it 
OD  his  heir,  the  bequest  must  be  so  expressed; 
in  which  case  (should  the  legatee  predecease 
the  testator)  a  right  to  the  legacy  will  vest 
in  the  heir,  and,  in  the  event  of  his  death, 
the  legacy  will  go  to  the  heir  of  tbe  testator, 
in  preference  to  any  other  heir  of  tbe  legatee. 
A  legacy  may  be  contained  in  a  general  dis- 

SiDsitioD  as  well  as  in  a  testament.  The 
agacy  may  be  either  general,  or  special,  or 
universal.    See  Dispoiilion  Gtacral. 

Qentral  legacy. — A  general  legacy  is  that 
where  a  certain  sum  of  money,  as  Jj.lOO,  or  a 
certain  amount  of  property  of  any  kind,  is 
bequeathed  in  general  terms ;  and  this  is 
payable  out  of  the  moveable  estate  of  the 
testator.  If  there  be  a  shortcoming  in  the 
moveable  estate,  or  any  subsequent  loss,  it 
falls  proportionally  on  all  tbe  general  legacies. 
But  if  a  sum  be  bequeathed  for  a  special  pur- 
pose, in  making  tbe  abatement  necessary  on 
account  of  the  shorlcoming,  where  otherwise 
practicable,  enough  must  be  left  to  execute 
tbe  purpose  of  the  bequest. 

Special  legacy. — The  legacy  is  said  to  be 
■pecial,  where  a  particular  subject  or  debt  is 
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bequeathed  to  the  legatee;  in  which  cue  the 
legatee  must  bear  any  loss  arising  from  the 
bankruptcy  or  inability  of  the  debtor.  But. 
oa  the  other  hand,  he  gets  the  subject  or  debt 
such  as  it  is,  and  suffers  no  share  of  any  lo6S 
which  may  fall  upon  general  legatees  in  con- 
sequence of  a  shortcoming  in  the  testator's 
fund  for  general  legacies.  Neither  special 
nor  general  legacies,  however,  can  be  paid  to 
the  prejudice  of  the  rights  of  the  onerona 
creditors  of  the  deceased.  Where  a  parti- 
cular debt  is  bequeathed,  should  it  have  been 
paid  up  during  the  lifetime  of  the  testator, 
tlie  legacy  is  at  an  end ;  or,  should  an  herit- 
able security  be  taken  for  the  debt,  that  also, 
by  converting  it  into  heritage,  operates  an 
extinction  of  the  legatee's  right  to  the  debt. 
But  where  creditors  take  a  particular  subject 
to  the  exolnsioo  of  a  special  legatee,  they 
must  assign  their  debts  to  him.  A  spociWl 
legacy  has  the  effect  of  an  aasigaation  mortit 
causa  U>  the  particular  thing,  the  right  to 
which  is  completed  by  the  testator's  death ; 
and,  consequently,  such  a  legatee  has  his 
action  directly  against  the  possessor  of  the 
fund  or  subject,  the  executor  being  called  as 
a  party ;  while  a  general  legacy  confers  on 
the  legatee  only  a  personal  right  of  action 
against  the  creditor.  A  universal  legacy  com- 
prehends all  the  testator's  estate,  or  the  re- 
version or  residue,  after  satisfying  expenses, 
debts,  and  other  legacies.  Verbai  Lepaey. — 
A  verbal  legacy  is  ineffectual  to  any  greater 
extent  than  to  the  sum  of  L.lOO  Scots  (L.8, 
6s.  8d.} 

If  no  term  be  appointed  for  the  payment 
of  a  legacy,  it  is  due  at  the  testator's  death, 
fVom  which  time  it  bears  interest ;  but  pay- 
ment cannot  be  enforced  till  six  months  there- 
after.  If  a  day  be  fixed,  or  if  an  event,  cer- 
tain to  arrive,  be  expressed,  on  the  arrival  of 
which  the  legacy  is  to  become  due,  tbe  legacy 
vests  from  the  testator's  death ;  but  is  not 
payable,  nor  does  interest  begin  to  run  opoD 
it  until  tbe  arrival  of  the  specified  time  or 
event.  A  possible  condition  in  a  legacy  re- 
ceives effect ;  an  impossible  condition  is  held 
pro  non  seripto,  (See  Vettiny  of  Legaeits.) 
When  the  testator  bequeaths  a  subject  be- 
longing to  another,  which  he  believes  to  1m 
his  own,  the  legacy  is  ineffectual ;  but  if  he 
knows  that  it  is  not  his  own,  the  subject  must 
be  purchased,  or  the  legatee  otherwise  satis- 
fied out  of  the  executry.  The  bequest  of  a 
thing  erroneously  supposed  to  be  moveable  is 
ineffectual.  See  Erik,  B.  iii.  tit.  9,  §  6,  d 
uq.;  Stair,  B.  iii.  tit.  8,  $  20,  et  tcq.; 
Mare's  IfoUe,  p.  cccxli.  et  seq. ;  BcWt  Com, 
i.  142;  Bank.  vol.  ii.  p.  388,  *t  seq.;  BdTi 
Prine.  S  1870,  et  seq.;  tUuti.  ib.;  Thornton  on 
Bms,lS,390;  Tait  on  Svidettee,ff.  224, 305; 
Jurid.  Styles,  2d  edit  vol  ii.  pp.  307,  322, 
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388,  456-160,  App.U;  Kama'  Equity,  168. 
Sm  Tulamenl.  C'oultttoiMi  Obligation.  Con- 
dition ti  tine  liberis.  Dead's  Part.  Evidence. 
Executor. 

Legacy  and  Beiidue  Dntiea.  For  pur- 
poses of  revenue,  legiuies  are  aabject  to  cer- 
lain  duties,  the  rates  of  which  vary  from  one 
to  tea  per  ceot.  ou  the  sum  bequeathed  ;  the 
duty  riaing  in  amount  accordiug  to  the  re- 
moteness of  the  relatioDship  of  the  legatee, 
and  reaching  its  maaimwn  where  he  is  not 
related  to  the  testator.  Alt  legaviea  of  L.20 
and  upwards,  out  of  estates  above  L.lOO,  pay 
duty.  And  where  any  legatee  takes  two  or 
more  distinct  legacies  or  benefits  under  any 
testameot,  which  together  amount  to  L.2U, 
each  is  charged  with  duty,  olthuugh  each  or 
either  separately  may  be  under  that  value. 
A  donation  made  intuitu  mmiit,  while  the  tes- 
tator is  still  in  lire,  and  in  order  to  evade  the 
duty,  is  not  accounted  an  Illegal  evasion.  The 
duty  is  payable  by  the  legatee,  unless  the 
will  shall  otherwise  direct ;  and  if  the  first 
legatee  is  exempted  froni  the  duty,  his  sub- 
■titntes  are  also,  tn  dttbia,  held  to  be  exempted. 
Before  executors  or  trustees  can  tegtdly  retain 
the  residue  of  the  defunct's  per^tnal  estate, 
or  any  part  of  it,  they  must  deliver  to  the 
Stamp  Office,  or  to  the  stamp  distributor  in 
whose  district  they  reside,  an  account  in  du- 
plicate of  the  particulars  of  such  residue,  with 
its  amount,  aod  the  moneys  arising  from  the 
•ale  or  burdeniog  of  real  estate,  or  the  value 
of  the  real  estate,  if  not  sold,  when  it  is  di- 
rected by  the  deceased  to  be  sold,  and  of  all 
payments  made  out  of  it.  The  duty  must  be 
paid  within  fourteen  days  after  the  commis- 
sioners have  assessed  it,  under  a  penalty  of 
treble  the  amount  of  duty.  The  duplicate 
accounts  must  also  be  accompanied  with 
extract  or  copy  of  any  will  or  testamentary 
instrument  executed  by  the  deceased,  and  all 
other  documents  necessary  for  ascertaiuing 
the  duties  exigible  from  the  estate.  The  du- 
ties on  legacies  must  be  ptud  when  the  lega- 
cies are  discharged  ;  but  if  the  legacies  are 
retained  by  the  executors  for  the  use  of  lega- 
tees,  who  from  infancy,  aliseuco,  or  any  other 
cause,  cannot  yet  receive  them,  the  duties 
must  be  accounted  for  when  the  legacies  are 
so  retained.  Where  the  legacy  is  payable  at 
a  future  period,  the  duty  must  be  paid 
diately,  if  tbe  intereiii:  of  the  legacy 
rected  by  the  will  to  be  applied  for  the  beoelit 
of  the  legatee  until  that  period  arrive.  All 
rent«  of  heritable  estates  directed  to  be  sold, 
and  all  dividends,  interests,  and  profits  arising 
from  the  personal  estate  of  the  deceased,  sub- 
sequent to  the  time  of  his  or  her  death,  with 
all  accumulations  of  such  profits  down  to  the 
time  of  the  executors  or  trustees  delivering 
the  accounts,  and  offering  to  pay  the  duty  on 
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the  residue,  are  considered  as  part  of  the  de- 
ceased's personal  estate,  and  must  beaccounted 
for  acconlingly ;  Altomey-Gmeral  v.  Cavendish, 
Trinity  Term,  1810.  Effects  not  consisting  of 
money,  or  securities  for  money,  are  valued  at 
the  time  tbe  account  13  rendered,  when  in- 
ventories and  proper  valuations  are  required 
to  be  produced.  Money  in  the  public  funds 
is  valued  at  the  medium  price  of  slocks  on  the 
day  on  which  the  account  is  dated.  The 
values  of  annuities  are  calculated  by  the  tables 
annexed  to  36  Geo.  111.  c  62.  Special  cir- 
cumstances attending  a  case  may  be  intro- 
duced into  the  account,  orstated  in  a  separate 
paper  annexed  to  it.  Where  the  residue  of 
the  personal  estate  is  given  to  one  for  life,  a 
distinct  account  must  be  given  of  the  profits 
which  have  accrued  subsequent  to  the  testa- 
tor's death,  and  of  the  payments  made  for  in- 
terest of  legacies  and  of  tbe  testator's  debts, 
so  that  the  balance  due  to  the  residuary  le- 
gatee for  life  may  appear.  Notwithstanding 
insolvency,  an  account  must  be  rendered,  to 
satisfy  the  commissioners  that  the  estate  is 
not  chargeable  with  du,ty.  Persons  paying 
or  receiving  any  legacy  or  residue  liable  to 
duty,  without  taking  or  signing  a  proper  re- 
ceipt, in  wbich  the  duty  is  expressed  to  have 
been  deducted,  are  subject  to  a  penalty  of  10 
per  cent,  on  the  amount  of  such  legacy  or  re- 
sidue. Every  legacy  receipt  must  be  dated 
on  the  day  of  signing,  and  the  duty  paid 
within  twenty-one  days  from  the  date,  under 
a  penally  of  10  per  cent,  ou  the  amount  of  tho 
duly ;  and  if  the  duty  is  not  paid  within  three 
months  from  the  date  of  the  receipt,  a  penalty 
will  then  be  incurred  of  10  per  cent,  on  the 
amount  of  the  legacy.  As  above  staled,  the 
amount  of  the  duty  varies  according  to  tbe 
nearness  of  the  legatee's  consanguinity  to  the 
deceased.  The  husband  and  wife  are  not  sub- 
ject to  the  duty  on  legacies,  annuities,  and  re- 
sidues, bequeathed  to  each  other.  Lawful 
children  of  the  testator  and  their  descend- 
ants, the  father,  mother,  or  any  lineal  ances- 
tor of  the  testator,  pay  1  per  cent.  Brothers 
aud  sisters,  and  their  descendants,  pay  3  per 
cent.  Brothers  and  sisters  of  a  father  or 
mother,  and  their  descendants,  pay  5  per 
cent.  Brothers  and  sisters  of  a  grandfather 
or  grandmother,  and  their  descendants,  pay 
6  per  cent,  Strangers  in  blood,  persons  in 
any  other  degree  of  collateral  consanguinity, 
and  illegitimate  children,  pay  10  per  cent. 
Where  a  husband  aud  wife  in  diiferent  de- 
grees of  relationship  to  the  deceased  have 
been  named  as  joint  legatees,  the  rule  of  dif- 
ferent rates  is  held  to  apply,  and  duty  is  paid 
on  one-half  of  the  legacy  in  tbe  husband's, 
and  on  tbe  other  half  in  the  wife's  propor- 
tion. The  rates  given  above  are  applicable 
only  to  the  estates  of  persons  who  have  died 
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Bince  5th  April  1805;  65  Geo.  III.  c.  184. 
The  preceding  tumraaiy  hat  been  abridged  from 
the  printed  direcUimi  itsttcd  ij/  the  Solicitor  of 
Legacy  Datia  in  Scotland.     See  Sueeesiion. 

Legai,  or  Legal  BereraioiL  This  iatbe 
p«i-iod  within  vhich  a  debtor  whose  heritage 
has  been  adjudged  Ib  entitled  to  redeem  the 
aubject ;  i. «.,  to  disencumber  it  of  the  adjudi- 
cation, hj  paying  the  debt  adjudged  foi-.  Or 
rather,  it  ib  the  period  on  the  oKpiration  ot 
whiuh  the  adjudger  may  convert  his  judicial 
security  into  au  irredeemable  right  of  pro- 
perty, by  obtaining  decree  of  declarator  or 
expiry  of  the  legal.  For  the  debtor  may  re- 
deem the  lands  at  any  time  before  decree  of 
declarator  of  expiry,  or  before  forty  years' 
possession  has  run  on  charter  of  adjudication 
and  sosiue.  The  legal  of  the  special  adjudi- 
cation in  five  years;  1672,  c.  19;  of  the  ge- 
neral adjudication,  ten  years;  1661,  c.  €2, 
and  1672,  c.  19  ;  and  of  the  adjudication  con- 
tra haireditatem  jactntem,  seven  years:  1621, 
0.  7.  Stair,  B.  iii.  tit  2,  §  29  ;  B.  iv.  tit.  3, 
§  2  ;  tit.  23,  §  7  ;  tit.  36,  §  2  ;  More'x  Ifotes, 
p.  cccT. ;  BrtL  B.  ii.  tit.  12,  §§  10,  22,  39, 
49  ;  BeWt  Com.,  6th  edit.  ii.  943,  et  teq. ;  Betd 
Print.  ^  829;  Shand's  Praa.  p.731  ;  Jurid. 
Styles,  2d  edit.  vol.  iii.  p.  407  ;  RoherUon, 
Dok's  Appeal  Catet,  iii.  103.  See  Adjudica- 
(I'on.     Expiry  of  Legal. 

Legate  ;  an  ambassador  or  pope's  nuncio. 
Tomiin's  Diet.  A.  t. 

Legatee ;  is  the  person  to  vbom  a  legacy 
is  payable. 

L^tim,  or  Bairtu'  Fart  of  Gear ;  is  the 
legal  share  of  the  father's  free  moveable 
iroperty  due  on  his  death  to  his  children. 
Vhere  a  father  dies  leaving  a  widow  and 
children,  his  free  moveable  estate  suffers  a 
division  into  three  equal  parts;  one-third 
part  is  divided  equally  amongst  all  the  chil- 
dren, whether  of  his  last,  or  of  any  former 
marriage,  as  kgittm;  another  third  goes  to 
his  widow,  ss  her_;tu  TeliettE;  and  the  remain- 
ing third  is  what  is  called  dead"/  pari,  which 
the  father  may  dispose  of  as  he  pleases,  by 
testament  or  otherwise.  Where  be  has  made 
no  testamentary  or  other  destination  of  the 
dead's  part,  it  goes  to  his  children,  as  his 
executors.  Where  the  father  leaves  children, 
but  no  widow,  or  where  the  widow,  in  her 
contract  of  marri^e,  has  renounced  the  jus 
relictte,  one-half  of  hie  free  moveable  property 
is  legtUm,  the  other  dead's  part ;  Ersk,  b.  iii. 
tit.  9,  $  20.  The  children  ef  a  deceased  child 
are  not  entitled  to  claim  any  part  of  their 
grandfather's  moveable  estate,  as  the  legitim 
to  which  their  parent  would  have  been  en- 
titled. It  is  the  children  alive  at  the  time 
of  the  father's  death  to  whom  alone  the  right 
of  legitim  belongs.  The  claim  ot  legitim  may 
be  excluded  by  giving  the  children  a  provi- 
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sion  in  au  antenuptial  contract  of  marriage, 
in  name  of  legitim.  But  where  this  has  nut 
been  done,  the  right  is  not  directly  or  gra- 
tuitously defeasible  ;  and  even  where  a  con- 
ventional provision  has  bean  substituted  in 
an  antenuptial  contract  of  marriage  in  lieu  of 
the  legitim,  it  would  seem  to  be  optional  to 
the  child  or  children  either  to  accept  Uie 
conventional  provision,  or  to  reject  it,  and 
insist  for  their  legitim.  Where,  however,  the 
conventional  provbion  bears  expressly  to  be 
given  in  name  of  legitim,  the  children  can 
neither  take  the  provision  nor  any  other 
benefit  under  the  contract,  and  at  the  same 
time  iuBiat  for  the  legitim,  A  provision  in  a 
contract  of  marriage,  whether  antenuptial  or 
postnuptial,  whereby  the  legitim  of  the  chil- 
dren should  be  entirely  excluded,  without 
making  any  other  proviBion  for  the  children, 
would  be  inoperative  against  them.  The 
father,  no  doubt,  in  the  exercise  of  his  un- 
controUed  power  of  administration  during  his 
life,  may,  by  converting  moveable  into  herit- 
able property,  or  even  by  a  ij«  prwsenli  and 
completed  conveyance  of  bis  whole  moveable 
property,  diminish  or  entirely  defeat  the  claim 
of  legitim;  Hog,  14  th  May  1800,  Mor.  App.  h.  L 
The  legitim  cannot  be  diminished  or  affected 
by  a  ileathbed  deed,  nr  by  a  testamentary,  or 
mortis  causa,  or  revocable  deed  of  any  kind, 
whether  deathbed  or  not;  the  dead's  part 
alone  being  disposable  in  this  way.  And  no 
deed  or  settlement  of  the  father,  regulating 
the  succession  to  the  Ugitim,  is  effectual,  eveu 
where  the  child  is  a  bankrupt,  a  pupil,  or  an 
idiot.  See  Ersk.  B.  iii.  tit.  9,  |  25;  Batik. 
B.  iii.  tit.  8,  §  15.  Where  a  child  has  ex- 
pressly discharged  his  claim  of  legitim,  either 
rratuitously  or  on  receiving  an  equivalent, 
uring  hifl  father's  life,  he  is  said  to  be  foris- 
familiated. But  the  discharge  most  be  ex- 
press. The  effect  of  a  discharge  of  this  kind 
IB  not  to  augment  the  dead's  part ;  nor  does 
it  make  the  slightest  alteration  on  the  general 
amount  of  the  legitim,  which  atilt  continues  to 
be  a  half  or  a  third  of  the  free  moveables  at 
the  time  of  the  father's  death,  the  share  of 
the  forisfamiliated  child  going  merely  to  in- 
crease the  fund  for  division  amongst  the  re- 
maining children  entitled  to  legitim;  Erik. 
B.  iii.  tit.  9,  S  23.  A  diecbargo  of  the  legitim 
by  all  the  children  leaves  the  moveable  estate 
to  be  equally  divided  between  the  husband 
and  wife ;  or,  if  tbe  wife  be  already  dead,  it 
converts  the  whole  into  dead'B  part.  And  a 
discharge  by  one  or  all,  after  tbe  father's 
death,  makes  the  legitim  accrue  to  the  person 
entitled  to  the  residuary  right  of  auccearion. 
The  child  claiming  legitim  must  collate  say 
separate  prevision  received  from  the  fiuher, 
unless  such  separate  provision  shall  appear  to 
have  been  intended  by  the  father  aa  uprmd- 
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puam.  All  sams  of  money  advanced  for  the 
child  most  al>o  be  collated ;  but  neither  the 
expense  of  education,  nor  inconsiderable  pre- 
unts,  nor  any  advances  which  bear  to  be 
made  over  and  above  the  legitim,  are  to  be 
taken  into  compntation.  And  in  the  Chandos 
case,  the  kgitim  was  held  not  to  be  excluded 
by  a  child's  acceptance  tVom  her  father,  under 
an  English  marriage-contract,  of  a  provision 
declared  to  be  her  "portion  or  fortune," 
This  provision  nos  not  imputed  in  fixing  the 
amonnt  of  the  (c^'lim;  Breadaibane  r.  Chandos, 
Jan.  20  and  Nov.  19,  1836,  D.  B.  A  ¥.  xiv. 
309;  XT.  48.  The  heir  in  heritage  is  ex- 
cluded from  a  share  of  the  le^ilm,  unless  he 
choose  to  cuUate  the  heritage  with  the  younger 
children.  The  heir-male  and  of  line,  succeed- 
ing in  the  character  of  heir-male  to  an  en- 
tailed estate  in  which  the  deceased  had  heen 
iofeft  under  an  entail  executed  by  a  prede- 
ceasor  in  favour  of  heirs-male,  is  not  entitled 
to  claim  a  share  of  the  executry  withont  col- 
ating  his  life-interest  in  the  entailed  estates; 
Atutnlher,  Nov.  28,  1833,  S.  A  D.  xii.  140 ; 
Jan.  20,  1836,  5.  *  D.  xiv.  272 ;  Chando», 
ut  tupm.  But  although  the  heir  is  excluded 
where  there  are  other  children,  yet  where  he 
ia  an  only  child  he  will  be  entitled  to  legitim; 
Kennedji,  15th  July  1622,  Mor.  p.  8163.  The 
Ugitim  vests  in  the  children  ipiojwe  without 
confirmation;  but  it  does  not  constitute  a 
jv*  ertditi  in  them  sufficient  to  entitle  them 
to  claim,  or  to  rank  in  competition  with  the 
creditors  of  the  defunct.  Stair,  B,  iii.  tit.  6, 
fi  44;  Mortal  Kola,  pp.  cccilvii-li. ;  Enk. 
B.  iii.  tit.  9,  §  17 ;  Bank,  B.  iii.  tit.  8,  §  15; 
Beifs  Ciwi.  i.  632  ;  Bell't  Prine.  §  1582, 1949; 
lUutt.  §  1583;  Kamet'  Stat.  Law  oMdg.  h.  t. ; 
Nutck.  Jtuliee  of  Peace,  2d  edit.  vol.  ii.  p.  266; 
Jurid,  StyUt,  2d  edit.  vol.  ii.  p.  389.  See 
Foritfamtliatim.  Jut  Rdictce.  Dead'i  Part. 
Executrg,    Stteeeuton.    Gitlation. 

Legitimaey.  A  child  is  said  to  be  legiti- 
mate which  has  been  lawfully  procreated  in 
marriage,  or  legitimated  by  the  subsequent 
intermarriage  of  its  parents.  All  children 
born  of  a  mother  who,  at  the  time  of  concep- 
tion, was  lawfully  married,  are  presumed  lo 
have  been  begotten  by  him  to  whom  at  the 
time  the  mother  was  married;  nor  can  this 

5 resumption  be  defeated,  except  by  clear  evi- 
ence  that  the  husband  of  the  mother  could 
not  have  been  the  father  of  the  child.  Where 
a  marriage  is  celebrated  between  parties,  one 
of  whom  is  already  married  to  a  person  still 
alive,  it  would  rather  appear  that'  bona  jidet 
on  the  part  of  one  or  both  the  parents  will 
make  tbe  issue  of  the  second  marriage  legiti- 
mate, hut  the  point  is  not  by  any  means 
fixed.  The  only  case  in  which  the  question 
has  occurred  was  compromised ;  but  the  opi- 
nions of  the  Court  are  given  in  BtWt  t'ass  of 
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a  piilalm  marriage.  Enk.  B.  i.  til.  6,  §  49 ; 
Bant.  vol.  i.  pp.  46, 133;  Bdl't  Prine.  5  1624. 
et  teq. ;  lUutt.  ib. ;  Mutek.  Justice  of  Peace,  2d 
edit.  vol.  ii.  p.  249 ;  Tatt  on  Evidence,  3d  edit, 
p.  488-90;  ShawS  Digest,  p.  320;  Boutledge, 
Boa's  Appeal  Cata,  iv.  392.  See  Bastard. 
Filiation. 

Legitimation;  is  the  act  whereby  chil- 
dren, born  bastards,  are  made  lawful  children, 
or  by  which  certain  of  the  privileges  of  lawAil 
children  are  conferred  on  bastards.  This 
may  be  accomplished — 1.  By  the  subsequent 
intermarriage  of  the  parents.  If,  however, 
either  of  the  parents  was  married  to  another 
person  at  the  time  of  the  birth,  the  child  will 
not  he  legitimated  by  the  subsequent  mar- 
riage. When,  again,  another  marriage  has 
intervened  between  the  date  of  the  hirth.  and 
the  marriage  of  the  parent,  It  was  doubted 
whether  legitimation  took  place.  Voet  held 
that  it  did  so  to  all  effects ;  while  Urskine 
lays  down  the  doctrine,  that  although  the 
second  marriage  may  legitimate  the  bastard 
iu  questions  with  his  brothers  of  the  full 
blood,  yet  the  intervening  marriage  is  so  far 
a  mid-impediment,  that  the  children  bom  of 
it  are  not  prejudiced  by  the  legitimation; 
Erik.  B.  i.  tit.  6,  §  2.  It  has  now  been  de- 
cided that  legitimation  takes  place  even  al- 
though  another  marriage  intervenes;  Kerr, 
6th  March,  1840,  2  D.  752;  but  it  was  not 
decided  in  that  case  what  the  rights  of  the 
children  so  legitimated  were  in  competition 
with  the  children  of  the  intervening  marriage. 
The  effect  of  legitimation  seems  to  follow, 
although  the  bastard  should  have  died  before 
the  marriage,  so  as  to  confer  on  his  descen- 
dants all  tbe  rights  which  belong  to  the  chil- 
dren of  one  lawfully  bom.  Parties  domiciled 
and  having  bastard  children  in  a  country 
where  legitimation  per  mbteguent  matrimo- 
nium  is  not  recognised,  cannot  legitimate  their 
children  by  marrying  in  that  country,  to  the 
effect  of  entitling  them  to  succeed  to  a  landed 
estate  in  Scotland ;  Sheddan,.  1st  July  1803, 
Foe,  Coll.,  Mor.  App.  voce  Foreign,  Ho.  6, 
affirmed  on  appeal,  2d  March  ItJOS.  2.  So 
far  as  the  rights  of  the  Cruwti  are  concemed, 
bastards  may  be  legitimated  by  letters  of 
legitimation  from  the  Sovereign,  which  gene- 
rally empower  the  bastard,  where  he  has  no 
lawful  children,  to  dispose  of  bis  heritage  or 
moveables  at  any  time  during  his  life,  and  to 
make  a  testament.  These  privileges,  how- 
ever, he  now  enjoys  without  letters  of  legiti- 
mation. See  Bastard.  Letters  of  legitima- 
tion cannot  affect  the  rights  either  of  the 
bastard's  lawful  children  or  of  third  parties; 
nor  can  they  give  the  bastard  any  right  to 
legitim,  or  any  other  legal  right  of  sucvessiun 
to  his  lather  or  mother,  or  any  other  of  his 
relations,  as  if  he  had  heen  a  lawful  child. 
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But  letters  of  legitimHtion  mftj  confer  a  right 
to  succeed  ab  intestaio  to  the  bastard,  on  any 
one  who  would  have  been  his  heir,  had  the 
hastard  been  a  lawful  child ;  for,  hj  confer- 
ring this  privilege,  the  Crown  only  gives  that 
which  would  otherwise  have  belonged  to  itself; 
Slair,  B.  iii.tit.  3,  §45;  Ersk.  B.  iii.  tit.  10, 
§7.  See  also  Erth  B.  i.  tit.  6.  §  52; 
MoT^s  Notet  to  Stair,  p.  xxxii.;  Bank.  vol.  I, 
p.  121;  vol.  ii.  p.  278;  Bell't  Pnnc.  §1627, 
2064;  lUust.  §  1627;  Eames'  Stat,  haw  ab- 
ridg.  voce  Bastard.  See  Kvig.  Battard.  Last 
Heir.     Domicile. 

The  question  of  legitimation  per  »uUeguens 
matrimojtiam  depends  nut  on  the  place  of  the 
child's  birth,  nor  on  the  domicile  of  the  pa- 
rents at  the  date  of  its  birth,  nor  on  the 
place  where  the  marriage  was  constituted, 
but  solely  on  the  domicile  of  the  parents  at 
the  date  of  the  marriage.  Consequently,  a 
child  born  in  England  of  parents  domiciled 
there  at  the  time  of  its  birth,  would  be  legi- 
timated by  the  subsequent  marriage  of  its 
parents  in  England,  if  at  the  date  of  the 
marriage  they  were  domiciled  in  Scotland,  or 
inany  other  country  in  which  the  principle 
of  legitimation  per  suhsegaens  matrimonium 
was  recognised.  If,  however,  the  parents 
were  domiciled  in  Huglaud  at  the  date  of  the 
marriage,  the  fact  that  the  marriage  was 
constituted  in  Scotland  would  not  have  the 
effect  of  legitimation.  See  the  case  of  Rose 
V.  Monro,  J5th  May  1827,  5  S.  d  D.  605. 
Reversed  in  House  of  Lords,  16th  July  1830: 
4  W.itS.  289 ;  also  the  case  of  Munro  v. 
Munro,  16tli  Nov.  1839  ;  16  S.  18.  Reversed 
in  House  of  Lords,  10th  August  1S40,  1 
Rob.  4U2. 

A  child  legitimated  per  tubseqaens  matri- 
monwm  cannot  succeed  to  real  estate  in  Eng- 
land. This  arises  from  the  law  in  England 
in  regard  to  the  desteot  of  land  in  England 
from  tather  to  son,  that  the  son  must  bu 
born  after  actual  marriage  botneen  his  father 
and  mother.  This  is  held  to  have  been 
framed  for  the  direct  purpose  of  excluding  in 
the  descent  of  land  in  England  the  applica- 
tion of  the  rule  of  the  civil  and  canon  law, 
by  which  the  subsequent  marriage  between 
the  parents  was  held  to  make  the  son  born 
before  marriage  legitimate.  This  rule  of 
descent  is  held  to  be  a  rule  of  positive  law 
annexed  to  the  land  itself,  and  is  not  allowed 
to  be  broken  in  upon  or  disturbed  by  the  law 
of  any  other  countrv.  See  the  case  of 
BirAiBistUi,  Vardell,  9;  BUah.  32;  2  Clark 
and  Fineltif,  571;  and  August  10,  1840,  7 
Clark  and  Fineily,  895. 

Iiflnociiiimii ;  is  the  husband's  connivance 
at  his  wile's  adultery,  and  his  participation 
in  the  profits  of  her  prostitution,  or  his  lend- 
ing himself  in  any  way,  directly  or  indirectly. 
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to  his  own  and  her  di^race.  It  affords  the 
wife  an  available  defence  against  an  action 
of  divorce  for  adultery.  The  plea  was  found 
relevant  in  a  case  in  which  the  husband  had 
"  caused,  prompted,  or  hounded  "  the  party 
with  whom  his  wife  had  committed  adulter; 
to  attempt  to  debauch  her,  although  the  pur- 
suer averred  that  he  merely  intended  a  trial 
of  her  ehastity.  It  has  even  been  found  a 
competent  defence  to  a  wife  that  her  husband 
committed  such  indecencies  towards  her  aa 
invited  others  to  seduce  her.  Ertk.  B.  i.  tit. 
R,  §  45 ;  Lothian's  Censisloriai  Frac.  p.  165 ; 
BeWs  Princ.  §  1534  ;  JUmt.  ib.     See  Dtvoree. 

laeonina  Booietu;  a  partnership  in  which 
one  partner  has  all  the  loss,  and  another  all 
the  gain.  Stair,  B.  i.  tit.  I.  §  3.  See  Part- 
ner^ip. 

Lflsem^eaty.    See  Leatiny  mating. 

Lesion;  is  the  degree  of  harm  or  injury 
sustained  by  a  minor,  or  by  a  person  of  weak 
capacity,  necessary  to  entitle  him  to  reduce 
the  deed  by  which  he  has  suffered.  Eamet' 
Equity,  66, 167,  182,  363;  Thomson  on  Biilt, 
103,199.   See.tfinor.  IdioL  Facility.   Frmd. 

Leiaor  and  Leuee ;  the  parties  to  a  lease. 
The  former  is  the  landlord  or  grantor  of  the 
lease ;  the  latter  the  tenant  in  whose  favonr 
it  is  granted.  Erik.  B.  iii.  tit.  3,  §  15,  16. 
See  Lease, 

Lethal  Weapon.  In  ordinary  language, 
this  terra  seems  to  import  some  such  weapon 
as  a  sword,  knife,  or  pistol ;  but,  in  eases  of 
homicide,  the  law  holds  every  weapon  to  be 
lethal  by. which  a  human  being  has  died. 
Hume,  i.  260  ;  Sleek,  82 ;  Alison's  Print.  7. 

Lettfln.  Our  ancient  deeds  were  in  the 
form  of  letters  addressed  to  all  and  snodrj,  or 
to  certain  descriptions  of  persons,  according 
to  the  nature  of  the  subject;  and  more  for- 
mal deeds,  as  the  charter  and  judicial  writs 
under  the  Signet,  bear  still  the  form  of  letters. 

Siqnet  Letters;  are  writs  for  enforcing  the 
decrees  of  courts,  or  for  attaching  the  pro- 
perty of  debtors,  or  for  citing  defenders  or 
other  parties  in  actions  before  the  Court  of 
Session.  These  run  in  name  of  the  Sove- 
reign, and  are  authenticated  by  the  Siirnet. 
See  Homing.    Caption.     Inhibition,  ite.    Shk- 

mt.     Advocation,  de. 

Letters  of  Four  Forms  ,■  were  warrants  for 
successive  charges  to  debtors  to  pay  before 
the  penalty  of  rebellion  was  incurred;  now 
abolished.  Stair,  B.  iii.  tit.  2,  §  22 ;  Bank.  i:. 
2C0 ;  Memifs'  Lectures,  278. 

Letters  of  Marque;  are  warrants  for  repri- 
sal, where  British  subjects  are  injured  in  their 
persons  or  goods  by  the  subjects  of  foreign 
countries  who  refuse  redress.  Stair,  B.  ti.  til. 
1 ;  ifore's  Notes,  cliii, ;  Bank.  i.  520. 
'issive  Letters.  Where  these  relate  to 
mercantile  affairs,  they  will  bind  the  parties, 
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althongh  neither  holograph  nor  signed  in  the 
presence  of  vitnessei.  But  wherever  the 
transsctioii  has  no  relfttioo  to  mercantile 
transactions,  in  favour  of  which  there  is  a 
departure  front  the  established  formalities, 
the  letters  must  he  executed  agreeahly  to  the 
statutory  requisites,  in  order  to  be  effectual 
to  produce  action;  that  is,  the  writer  must 
be  named  and  designed,  and  there  must  be 
witnenes  to  the  subscription,  who  must  also 
subecribe,  and  be  named  and  designed ;  or  the 
writing  mast  be  holograph  of  the  grantor. 
Bank,  i.  333  ;  ii.  171 ;  HvnUr't  Landtord  and 
Tenant,  327  ;  BeH  on  Deeds,  144 ;  Tail  on  Evi- 
dmee,  p.  120 ;  BeWs  Com.  6th  edit.  vol.  i.  p. 
53 ;  Dickson's  Late  of  Evidence, ,p-  409 ;  Men- 
ties'  Iject.  828.     See  Deeds.     Evidence. 

Letters  Confonn.  The  letters  issued  by 
the  Supremo  Conrt  in  aid  of  the  decrees  of 
inferior  judicatures,  and  authorizing  execu- 
tion in  terms  of  those  decrees,  were  anciently 
termed  letters  conform.  They  were  granted 
by  the  Court  of  Session  upon  second  sum- 
mouses,  calling  the  parties  to  the  Court  of 
Session  to  hear  and  see  the  letters  granted, 
or  show  cause  on  the  contrary ;  and  the  sen- 
tence {ironounced  on  that  occasion  was  called 
a  decreet  conform.  The  same  object  is  now 
attained  by  bills  presented  in  the  Bill-Cbam- 
ber,  and  passed  of  course.  Rou't  Lect.  vol.  i. 
p.  237  ;  Karnes'  Stat.  Laio  Abridg.  voce  Personal 
ExeetUion.  See  this  subject  more  fully  ex- 
plained under  the  article  Decree  Conform.  See 
also  Bills  of  Sit/net  Letters.    Ditigenee. 

Letter  of  Attorney ;  in  English  law,  a 
writing,  authorizing  another  person,  whi 
such  case,  is  called  the  attorney  of  the  party 
appointing  him,  to  do  any  lawful  act  in  the 
»t»ad  of  another;  as  to  give  sasine  of  lands, 
receive  debts,  or  sue  a  third  person,  &c.  'I'om- 
Un^  Diet.  h.  t.     See  Mandate. 

Letter!  of  Correipondenoe.  In  criminal 
trials,  letters  of  correspondeoco  may  be  pro- 
duced in  evidence  against  the  panel.  A 
letter  of  a  third  party  Found  in  the  panel's 
possession  is  not  of  itself  evidence  of  its  con- 
tents against  him,  since  it  may  have  been  sent 
through  mistake  or  malice.  But  a  letter  from 
the  panel  is  evidence  gainst  him.  Hume, 
ii.  395  ;  Steele,  25 ;  AlUon's  Prac.  611.  Such 
letters  may  also  be  given  in  evidence  in  civil 
causes,     t-ee  Production.     Evidence. 

Letter  of  Credit;  a  letter  written  by  one 
merchant  or  correspondent  to  another, 
questing  him  to  credit  the  bearer,  or  a  par- 
ticular person  named,  with  a  certain  sum  of 
money,  or  to  furnish  him  with  goods.  It  was 
at  oue  time  held  that  no  action  would  lie  on 
a  letter  of  credit,  unless  intimation  were  made 
of  the  furnishings,  or  advances  made  on  the 
faith  of  it ;  but  it  is  now  flxed  that  no  such 
intimation  is  necessary,  and  that  the  writer 
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of  every  such  letter  is  bound  to  understaud 
that  it  ms^  have  been  acted  upon  to  its  full 
extent.  The  terms  of  every  letter  of  credit 
nust  be  strictly  complied  with,  otherwise  no 
:laim  will  arise  aRainst  the  writer;  and  a 
letter  of  credit  addressed  to  one  person  can- 
not be  transferred  to  another,  so  as  to  bind 
the  writer.  In  the  case  of  a  proper  or  sim- 
ple letter  of  credit,  the  debt  constituted  hy 
its  being  complied  with  is  between  the  writer 
and  the  person  addressed ;  but  the  letter  may 
be  Goneeived  in  such  terms  as  to  raise  a  debt 
also  against  the  person  who  is  supplied  by 
the  mandatory.  Where  the  letter  is  pur- 
chased with  money,  or  for  some  other  onerous 
consideration,  by  a  person  wishing  for  credit 
on  a  merchant  at  a  distance  or  abroad,  the 
holder  of  the  letter  incure  no  debt  by  the  let- 
ter being  complied  with.  Where,  again,  the 
letter  is  not  paid  for,  and  merely  contains  an 
engagement  to  see  the  advances  furnished  to 
the  holder  made  good,  it  becomes  a  written 
guarantee,  and  raises  a  debt  against  the  per- 
son accredited  in  the  Brat  instance,  and  then 
against  the  writer  of  the  letter,  as  his  cau- 
tioner. Stair,  B.  i.  tit.  11,  §  7  ;  More't  Noks, 
Ixxit. ;  Bank,  i.  367  ;  Bell's  Com.  i.  370 ; 
Thomson  on  BiB*,  28 ;  Tomlins'  Diet.  h.  t. 

In  the  case  of  Orr  aod  Barber  v.  Union 
Bavk,  Jan.  31,  1852,  14  D.  395,  a  clerk  of 
the  pursuers,  in  whose  favour  a  letter  of 
credit  had  been  granted  by  the  defenders, 
obtained  payment  of  the  amount  on  a  forged 
order.  The  Court  held  that  no  action  lay 
against  the  defenden  for  repayment  of  the 
sum  paid  to  them  for  the  letter  of  credit,  on 
the  ground  that  the  letter  itself  was  not  pro- 
duced, it  being  in  the  hands  of  the  defenders' 
correspondent.  This  judgment  was  reversed 
in  the  House  of  Lords,  on  the  ground  that 
the  defenders  were  bound  to  show  that  the 
letter  of  credit  had  been  complied  with,  or 
pay  hack  the  money  they  had  received,  and 
that  the  proper  evidence  that  the  letter  of 
credit  had  been  complied  with  wse  a  draft 
by  the  party  in  whose  favour  it  had  beeu 
granted;  August  7,  1854;  1  Jfac;ue«n, 513. 
By  the  act  16  and  17  Vkt.  e.  59,  1853, 
letters  of  credit  are  liable  in  a  penny  stamp- 
duty,  and  the  stamp  may  be  either  impressed 
or  affixed.  By  the  same  act  (§  19)  bankers 
are  not  liable  to  pay  a  second  time  who  have 
paid  on  a  forged  iudorsatioo  of  a  cheque. 

Letter  of  Oturantee ;  an  undertaking,  in 
writing,  to  answer  for  the  payment  of  a  debt, 
or  the  performaiice  of  some  engagement,  in 
caee  of  the  failure  of  another  person  liable  in 
the  first  instance.   See  CoBli'tmaty.   Gnaranlee. 

Letter  Stealing.  TfaisoSencewasformerly 
capital ;  but  by  6  and  6  Will.  IV.  c.  81,  ei- 
pliuned  by  6  Will.  IV.  c.  4,  transportation  or 
imprisonment  was  substituted  as  the  punish- 
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ment.  Persons  in  .'^cotUnd  occuseil  of  letter 
st«aliDg  are  not  entitled  ti>  iasist  od  liberation 
on  b.iil.  But  it  is  discretionary  to  the  Oourt 
of  Justiciary,  or  the  sheriff,  or  sheriff-substi- 
tute, to  admit  such  persons  to  bail.  6  WiU.  IV. 
e.  21.     See  Baa.     Poit-Opx  Ofencts. 

Letters,  Franking  of.    See  Franking. 

JLevast  and  Concliant ;  in  English  law,  a 
legal  term  for  cattle  that  have  been  so  long 
on  the  ground  of  another  as  to  have  lain  down 
and  risen  again  to  feed.     Tomlini'  Diet.  h.  I. 

Iievari  Faoiaa;  in  Kngiish  law,  a  writ  of 
execution  directed  to  the  sheriff  for  levying  a 
sum  of  money  npon  a  man's  lands  and  tene- 
inents,  goods  and  chattels,  who  has  forfeited 
his  recognisance.  ToaUins' Diet.  h.  t. ;  Kamat' 
Equits,  390. 

Levity,     See  ImbeciUiy.     Faeility. 

Lewd,  indecent,  and  libidinous  practices 
and  behaviour  towards  females  under  the  age 
of  puberty,  constitute  an  offence  subject  to 
arbitrary  punishment.  Bume,  i.  309  ;  BeiP» 
NoUt.eS;  Ali»on,i.  225;  Philip, 2  Irvine, 243. 

Lex  Appareni ;  according  to  the  definition 
of  Skene,  is  the  law  concerning  single  combat. 
SIxne,  h.  t. 

Lex  Looi  Contraotiu.  In  qneatious  as  to 
obligations  contracted  in  one  country,  of  which 
implement  is  sued  for  in  another,  the  law  of 
the  country  where  the  obligation  was  con- 
tracted is  called  t»x  loci  contraclui,  and  goveras 
everything  which  relates  to  the  nature  of  the 
obligation,  ad  valorem  contratlat;  while  the 
lex  fori,  or  law  of  the  country  to  whose  courts 
the  application  is  made  for  performance,  or 
for  damages,  regulates  whatever  relates  to  the 
remedy,  by  suits,  to  compel  performance,  or 
by  action  for  a  breach  ad  deeieionem  litii. 
Thoman  on,  BSU,  1S7.  See  Foreign,  amj 
anihorities  Aer«  eiled. 

LexRhodia.   Sm  Rhodia  Lex.  Contribution. 

Lex  Talionia ;  a  rule  of  the  judicial  law 
of  Moses,  directing  the  punishment  to  be 
nnalogoua  to  the  crime ; — an  eye  for  an  eye, 
and  a  tooth  for  a  tooth.  Thus,  if  one  swore 
falsely  that  another  was  guilty  of  a  capital 
crime,  the  swearer  was  himself  punished 
capitally.  This  law  does  not  seem  ever  to 
have  been  established  in  any  civilized  state. 
It  was  at  one  time  attempted  to  introduce  the 
lex  talionii  into  England  in  the  case  of  mali- 
cious accusations;  it  being  enacted,  by  statute 
37  Ed.  III.  c.  18,  that  such  as  preferred  any 
snggestions  to  the  King's  Qreat  Council  should 
put  in  sureties  of  taliatiou.  But,  after  one 
year's  trial,  this  punishment  of  taiiation  was 
rejected,  and  imprisonment  adopted  in  its 
stead.  Deut.  liz.  16,  et  teq. ;  Stair,  B.  i.  tit. 
9,  5  2;  Erek.  B.  iv.  tit.  4,  §  75;  ToaUina' 
Diet  h.  t. 

Libel.  fThis  term,  in  the  law  of  Scotland, 
is  used  in  different  signifieations;  it  is  applied 
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to  the  form  of  the  complaint,  or  the  ground 
of  the  charge  on  which  either  a  civil  or  cri- 
minal prosecution  takes  place.  It  is  also  ap- 
plied to  scandal  reduced  into  writing. 

Criminal  Libel. — For  an  account  of  the  cri- 
minal libel.  Gee  Indielment.  Criminal  Lettert. 
Criminal  Prosecution.     Amendment  of  &t  Libel. 

Libel  in  a  civil  action. — The  libel  in  the 
Supreme  Civil  Court  is  contained  in  letters 
passing  under  the  Signet,  called  a  summons, 
addressed  to  messengera-at-arms  as  sheriff^  in 
that  part.  See  Stmmont.  Amendment  o/Ae 
Liba. 

Libel. — Scandal  reduced  into  writing,  and 
published  or  circulated,  is,  of  all  others,  the 
most  public  and  permanent,  and  onght,  there- 
fore, to  be  punished  with  greater  sereritj 
than  where  the  scandal  is  merely  spoken  :  the 
onimtM  in^iriandi  is  likewise  more  clearly 
evinced.  Thir  offence  maybe  the  foundation 
of  a  criminal  prosecution,  or  of  a  civil  action 
for  reparation,  or  of  a  combination  of  both 
actions.  The  offence  consists  either  in  tnnt- 
ing  the  person  into  ridicule  or  in  blaokenhij; 
bismori^  character;  and  the  punishment  will 
be  proportioned  to  the  nature  of  the  offence, 
and  the  malignity  of  the  dispoaition  which 
the  offender  may  have  disravered.  Brdc  B. 
iv.  tit.  4,  S  81 ;  Bank.  i.  250;  Be^i  Ptinc.  § 
2043;  Shaw'i  Digttt,  510.  See  Injuriet. 
Veritat  Convicii.     Defamation.     Damaget. 

Liberation.  Where  a  debtor  is  imprisoned 
under  letters  of  homing  and  caption  for  noi>. 
payment  of  a  debt,  he  is  considered,  not  eo)y 
as  indebted  to  his  creditor,  but  as  gniKy  of 
civil  rebellion.  Hence,  formerly,  the  mere 
paymMt  of  the  debt  was  not  sufficient  to  en- 
title the  debtor  to  his  release  ;  it  was  flirther 
incumbent  on  him  to  present  a  bill  of  snspen- 
sion  and  liberation,  stating  the  fact  that  be 
had  paid  the  debt,  and  praying  to  be  liberated 
from  prison.  The  expense  with  which  this 
was  attended  seems  to  have  moved  the  Court  te 
take  the  situation  of  debtors  into  considera- 
tion; and  accordingly,  by  Act  of  Sederunt,  5th 
December  1675,  they  authorined  jailors  to  set 
debtors  in  small  sums  at  liberty  without  the 
necessity  of  the  form  of  a  suspension  and  libe- 
ration. And,  by  the  present  practice,  the 
mere  payment  of  the  sum  for  which  the  debtor 
is  booked  in  the  jail  books  entitles  him  to  be 
immediately  liberated — a  suspension  and 
charge  to  set  at  liberty  being  in  no  case 
necessary  where  a  person  incarcerated  for 
non-payment  of  a  civil  debt,  or  for  non-per- 
formance of  a  civil  obligation,  pays  the  debt 
or  performs  the  obligation. 

Under  the  statute  1701,  c.  6,  any  peracn 
in  custody  for  trial  is  entitled  to  call  npon  the 
prosecutor  to  bring  him  to  trial  within  a  rea- 
sonable period  ;  and  in  the  event  of  aadne 
delay  on  the  prosecutor's  part,  to  oht^  Vm 
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liberty.  The  prisoner  maj  ran  fab  letters, 
that  is,  fae  may  apply  in  vritiog  to  any  of 
the  Lords  of  Justiciary,  or  other  judges  or 
judicatory  competent  for  judging  the  crime  or 
ofcQce  for  which  he  ia  imprisoned ;  and  with- 
in twenty-four  hours,  the  judge  must  issue 
precepts  to  intimate  to  the  public  prosecutor 
and  party  concerned,  if  there  be  such,  to  fix 
a  diet  for  trial, — under  certification,  that  the 
prisoner  shall  be  set  free  if  &  diet  for  trial 
be  not  fixed  within  sixty  days.  If  the  prose- 
cutor fail  to  fix  a  diet,  the  prisoner  may  i^ 
ply  to  any  Lord  of  Justiciary  or  judge  com- 
petent, who,  on  the  matter  being  duly  in- 
structed, is  bound,  within  twenty-ioar  hours, 
to  grant  warrant  for  his  release.  The  diet 
for  trial  before  an  inferior  court  may  be  any 
time  within  thirty  days  after  the  expiration 
of  the  sixty  days;  but  the  whole  proceedings 
must  be  brought  to  a  close  within  the  thirty 
days,  so  that  the  prisoner  may  not  be  de- 
tained beyond  ninety  days  in  all  from  the 
date  of  his  intimation,  unless  delay  has  taken 
place  on  the  prisoner's  own  account  and  re< 
quest.  If  the  prosecutor  fixes  a  diet  within 
Uie  sixty  days,  the  additional  thirty  days  for 
completing  the  proceedings  begin  to  run  from 
that  date.  If  the  prosecut4>r  does  not  insist 
at  the  diet  appointed,  or  does  not  bring  the 
whole  proceedings  to  an  end  within  the  time 
allowed,  the  prisoner  may  apply  for  release, 
which  must  be  granted,  just  as  if  the  diet  had 
not  been  fixed  within  the  proper  time.  When 
the  trial  is  I)efore  the  Court  of  Justiciary, 
instead  of  thirty  days,  the  period  within 
which  the  trial  requires  to  be  concluded  is 
forty  days.  A  prisoner  once  liberated  on  the 
ground  of  a  diet  not  having  been  fixed,  can- 
.  not  be  recommitted  on  the  same  charge,  ex- 
cept upon  new  criminal  letters  from  the  Court 
of  Justiciary,  and  on  these  bis  trial  must  be 
terminated  within  100  days  from  the  date 
of  intimation;  or,  in  the  Court  of  Justiciary, 
within  forty  days  from  the  time  when  the 
criminal  letters  are  executed  on  the  prisoner. 
If  this  is  not  done,  he  is  entitled  to  a  com- 
plete and  final  discharge  for  the  ofi'ence. 
Refusal  or  delay  on  the  part  of  judges  or 
officers  to  give  efi'ect  to  this  statute,  makes 
them  liable  to  penalties  for  wrongous  impri- 
sonment, which  are  recoverable  in  the  Court 
of  Session.  Gross  and  wilful  disregard  of  the 
law  exposes  the  offender  to  the  pains  of  less 
of  office  and  incapacity  for  public  trust.  The 
act  does  not  apply  to  trials  for  forgery  or 
fraudulent  bankrnptey  before  the  Court  of 
Senion ;  but  it  does  to  all  such  trials  before 
the  Justiciary  Court.  See  II  and  12  Vict., 
e.  ?9,  §  3 ;  EnL  B.  iv.  tit.  3,  §  15 ;  Beifs 
Com.,  6th  edit.  1077,  et  teq. ;  Bank.  vol.  i.  p. 
64 ;  ToL  iii.  p.  8 ;  ffwfcA.  Jutt.  of  Peace,  2d 
edit.  ToL  i.  p.  479 ;  Roi^t  Led.  i.  346,  a  seq. ; 
21. 
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ffume,  ii.  98;  Alison's  Prac.  182.  See  Im- 
prieonmeut.  Booking  a  Prisoner.  Caption.  Bail, 
Criminal  Prosecution.  Criminal  LetUrs.  Wrong- 
oas  Imprisonment. 

Liberatio ;  according  to  Skene,  is  a  livery 
or  fee  given  to  a  servant  or  officer.  Skene, 
kt. 

Liberatoriiim  Factnm,  See  Pactum  Li- 
beratoriwa. 

LibernmTeiLemeiitQffl;accordingto  Skene, 
commonly  and  properly  called  frank  tenement 
or  liferent ;  sometimes  also  used  for  the  pro- 
perty, fee,  or  heritage.    Skene,  h.  t, 

Libflrty.  Everyone  is  held  to  havearight 
te  the  enjoyment  of  absolute  personal  freedum, 
until  he  forfeits  that  right  by  committing 
crime  or  incurring  debt ;  and,  in  order  to 
prevent  the  abuse  of  these  legal  restraints  on 
freedom,  statutes  have  been  passed,  both  in 
England  and  Scotland,  for  the  purpose  of 
providing  against  illegal  imprisonment.  In 
England  there  is  the  Kabeas  corpus  act ;  in 
Scotland,  the  act  of  1701,  c.  6,  "  for  prevent- 
ing wrongous  imprisonmeut"  See  Habeas 
Corpw.     Wrongous  Imprisonment, 

Libraries.  On  the  principle,  that  no  ef- 
fectual entail  can  be  made  of  property  upon 
which  infeftment  cannot  follow,  a  library,  or 
paintings,  or  other  personal  effects,  though 
sometimes  included  in  deeds  of  entail,  are 
nevertheless  liable  to  be  attached  by  the  di- 
ligence of  the  creditors  of  the  heir  in  posses- 
sion. Mor^s  Notts  on  Stair,  clxxx.  See  Heir- 
ship Moveables. 

Lioense.     See  Attorney's  Certificate. 

License ;  a  power  or  authority  given  to  a 
man  to  do  some  lawful  act.  It  is  personal  to 
the  party  on  whom  it  is  conferred  ;  and  can- 
not be  assigned,  unless  it  bear  to  be  given  to 
a  man  and  his  assignees. 

Lioetue  to  Sell  Spirits.  No  pei-son  is  en- 
titled, directly  or  indirectly,  to  keep  any  ale- 
house, tippling  house  or  victualling  house,  or 
to  sell  ale,  beer,  spirits,  strong  waters,  or  other 
exciseable  liquors,  by  retail,  unless  he  have 
received  a  certificate  from  the  local  magis- 
trates {  and  DO  one  can  actually  retail  excise- 
able  liquors  unless  fae  possess  an  excise  license, 
which  cannot  be  granted  without  production 
of  the  previous  certificate.  The  statutes  re- 
gulating this  matter  contain  provisions  rela- 
tive to  the  meetings  of  justices,  the  appli- 
cations for  certificates,  the  renewal  and  trans- 
ference in  the  event  of  the  death  or  removal 
of  the  person  licensed,  and  as  to  the  breach 
of  certificates,  appeab  against  decisions,  the 
penalties  to  be  exacted  and  the  like,  for  which 
reference  is  made  to  the  existing  act.  See 
Alehouses,  and  authorities  there  cited;  also  6 
Geo.  IV.,  c.  81 ;  4  and  5  WiU.  IV.,  c.  75  ;  6 
and  6  W^.  IV.,  c.  39 ;  6  a«d  7  Will.  IV..  c. 
72.    In  like  manner,  the  makers  and  distil- 
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lers  of  spirits  reqniro  what  are  called  g«n€- 
rai  licenses,  without  which  they  are  not  au- 
thorised to  make  or  deal  in  spirita  and  other 
excisBahle  commodities.  The  limits  of  this 
work,  howerer,  necessarily  preclude  any  ana- 
lysis of  the  vfiriona  st&tntory  reguktions  oo 
thJB  subject,  all  of  which  will  be  found  di- 
gested in  Hwie'g  Excise  Lairs,  voce  Lietnset, 

By  the  act  16  «nd  17  Vict.,  c.  67,  1853, 
no  certificate  for  the  sale  of  spirits,  wine,  or 
other  exciseable  liquors  can  be  granted,  un- 
less on  the  eipreas  condition  that  no  groceries 
or  other  provisions  to  be  consumed  elsewhere 
shall  be  sold  on  the  premises  to  which  the 
ceMificftte  applies.  Grocers,  however,  may 
obtain  certificates  for  the  sale  of  porter,  ale, 
spirits,  &c.,  and  other  exciseable  liquors,  by 
retail,  but  not  to  be  consumed  on  the  premises, 
at  the  same  rate  as  is  exigible  for  a  certificate 
for  a  public-house.  No  certificate  can  he 
granted  to  blacksmiths,  tacksmen  of  tolls,  or 
toll-gatherers,  or  to  any  person  occupying  a 
honse  not  hitherto  licensed,  situateil  at  or 
near  any  toll-bar.  One  of  the  conditions  an- 
nexed to  the  certificate  ia,  that  liquors  shall 
not  be  sold  before  eight  o'clock  in  the  morning, 
and  after  eleven  o'clock  at  night;  nor  on  Sun- 
day, except  in  the  case  of  inns  and  hotels,  and 
then  only  for  the  accommodation  of  lodgers 
and  bona  fide  travellers.  The  police  are  em- 
powered to  enter  any  public-house,  or  any 
house  where  refreshments  are  sold  to  be  con- 
mmed  on  the  premises.  A  Commission  has 
been  appointed  to  inquire  into  the  operation 
of  this  act,  and  evidence  is  now  (1859)  being 
taken  in  regard  to  it. 

License  to  Kill  Game.     See  Game  Lairs. 

lioense  to  Preach.  After  the  applicant 
for  a  license  to  preach  has  been  subjected  to 
his  trials,  the  presbytery  pronounce  their 
jndgmeut.  If  dissatisfied,  they  remand  the 
stndent  to  bis  studies,  or  appoint  new  trials 
for  him  to  undergo,  or  refuse  altogether  to 
license  him.  If  their  judgment  is  favourable, 
certain  questions  are  put,  and  when  the  stu- 
dent has  given  satisfactory  answers,  he  sub- 
scribes the  formula  iu  which  the  substance  of 
the  questions  is  embodied.  The  act  against 
simony  is  then  read  to  him  in  presence  of  the 
presbytery ;  the  moderator  is  appointed  to 
license  him  to  preach  the  gospel ;  and  the 
clerk  is  ordered  to  furnish  him  with  an  ex- 
tract of  his  license.  A  license  to  preach,  ob- 
tained without  the  bounds  of  the  Church  of 
Scotland,  disqualifies  a  presentee  to  a  parish. 
ffiirs  Chwvh  Prac.  44,  47,  64  ;  Qillan't  Acts 
rf  Assemblt),  vocibiu  Pirobationer's  Ordination. 
See  Minister, 

Lioenie  to  Fame ;  is  an  authority  given 
by  the  commissaries  to  an  executor,  which 
entitles  him  to  pnrsae  the  debtors  of  the  de- 
ceased, bat  net  to  take  decree.    Erik.  B.  iii. 
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tit.  9,  §  39 ;  Stair,  B.  iii.  tit,  8,  §  56  ;  Bauk. 
ii,  395.     Sec  Confirmatiim.     Exeentor. 

Lioktng  of  Thumbs ;  a  symbolical  mode  of 
indicating  that  abargain  has  been  conclnded. 
It  is  occasionally  practised  in  bargains  of 
minor  importance  amongst  the  lower  classes. 
Erth.  B.  iii.  tit  3,  §  5. 

Lieges.    The  Queen's  subjects. 

Liege  Poostifl;  is  that  state  of  health 
which  gives  a  person  full  power  to  dispose 
morlis  eansa,  or  otherwise,  of  his  herilAble 
property.  The  term,  according  to  our  insti- 
tutional writei'S,  is  derived  from  the  words 
legilima  poteslas,  signifying  the  lawful  power 
of  disposing  of  property  at  pleasure.  It  is 
used  in  contradistinction  to  deathbed — a  Ih^ 
pouslie  conveyance  being  a  conveyance  not 
challengeable  on  the  head  of  deathtwd  ;  me 
Ersh.  B.  iii.  tit.  8,  S  95.  Tlie  t«t8  of  /wk 
pevstie,  opposed  to  the  presumption  of  death- 
bed, are,  survivaitce  during  sixty  days,  and 
going  to  kirk  or  market  unsupported.  Sdstr, 
B.  iv.  tit.  20,  5  40  ;  Jfont's  Notes,  p.  cecxiii. ; 
Bellas  Cora.  i.  85,  5th  edit. ;  Bank,  vol.  ii,  p. 
303  ;  Btlfs  Print.  3d  edit,  ^  1788 ;  Sluu;'$ 
Digest,  p.  160.  See  Dmthbed.  Morims  sm- 
ii'rtis- 

Lien ;  in  English  law,  an  obligation,  tie, 
or  claim  annexed  to,  or  attaching  upon,  any 
property,  without  satisfying  which,  such  pro- 
perty cannot  be  demanded  by  its  owner.  Be- 
fore the  introduction  of  the  term  lien  Into 
Scotch  legal  phraseology,  the  right  to  retain 
the  property  of  a  debtor  was  recognised  under 
the  name  of  the  right  of  retention;  bnt  of 
late,  it  has  become  general  to  employ  the 
terms  lien  and  retention  indiflerently  to  sig- 
nify the  same  right,  Mr  More,  indeed,  draws 
a  distinction  between  the  two,  holding  that 
the  right  of  retention  was  originally  mnch 
wider  in  its  operation  than  lieu,  being  bor- 
rowed tVom  the  Koman  law,  and  having  been 
recognised  and  acted  upon,  before  compensa- 
tion was  allowed  to  be  pleaded  by  way  of 
exception  or  defence.  The  right  of  retention 
he  holds  to  have  been  a  necessary  counter- 

fart  of  the  diligence  of  arrestment  in  security, 
t  would  be  a  strange  anomaly,  he  obeerv^ 
if  a  third  party  could,  by  arrestment,  compel 
the  bolder  of  any  fund  or  article  belonging 
to  their  common  debtor,  to  retain  it  in  secu- 
rity of  his  debt,  while  the  holder  himself 
could  not  retain  it  in  security  of  a  nmilar 
debt  due  to  himself.  In  England,  no  right 
of  retention  at  common  law  is  recognised ; 
and  the  lint  of  the  English  law  is  rather  of 
the  nature  of  an  equitable  encroachment 
upon  the  common  law,  proceeding  npon 
the  principle  of  implied  agreement ;  Jtfm't 
Notes  on  Stair,  cxxxi.  Whatever  may  liave 
been  the  extent  to  which  retentioii  was  eri- 
ginnlly  permitted  in  the  law  of  Seotlaixl,  it 
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would  ratber  appear  that  such  a  funeral 
right  u  that  here  spoken  of,  compreheoding 
all  casea  where  there  is  legitimate  poBsesaion 
and  a  debt  due  to  the  possessor,  is  now  no 
longer  re(M>giuBed;^e£r«Pn»«.  §1431.  The 
practical  results  of  the  English  lien  and  the 
Scotch  ret«Dtion  being  now  nearly  assimi- 
lated, they  will  both  be  considered  in  this 
Dictioaary  under  the  general  head  Retention. 
Lieateoant;  an  officer  who  supplies  the 
place  and  discharges  the  office  of  a  superior 
in  his  absence.  The  Lords-Lieaknant  of 
counties  are  officers  appointed  by  the  Crown, 
who,  upon  any  invasion  or  rebellion,  have 
power  to  raise  the  militia,  and  to  give  com- 
missions to  colonels  and  other  officers  of  that 
force,  and  to  arm  and  form  them  into  regi- 
ments, troops,  and  companies.  Under  the 
lords-lieutenant  are  deputy  lieutenaots,  who 
are  app<»nted  by  the  lord-lieutenant,  and 
presented  to  the  Sovereign  for  approbation. 
A  deputy  IleDt«naot  must  be  seised  or  pos- 
aesedof  an  estate  in  property,  either  in  bia 
own  right  or  in  right  of  his  wife,  of  four 
hundred  pounds  Seats  of  valued  rent  in  Scot- 
land, or  be  heir-apparent  of  some  person 
seised  or  poBaeesed  of  a  like  estate.  And 
those  who,  being  unqualified, or  who,  without 
delivering  in  their  qualiflcations,  act  as  de- 
puty lieutenants,  are  liable  to  a  penalty  of 
L.IOO.  The  duty  of  the  courts  of  lieutenancy 
is  to  superintend  the  balloting  for  the  militia, 
and  to  make,  regulations  concerning  the  vo- 
lant«er  forces.  Regulations  have  been  en- 
acted by  various  statutes  for  the  granting 
eommitsions  in  the  militia  by  the  lord-lieu- 
tenant, and  carrying  on  the  other  business 
connected  with  the  militia.  The  militiaacta 
passed  previously  to  42  Geo.  III.  c.  91,  were 
consolidated  and  superseded  by  that  statute, 
which,  although  followed  by  other  enaet- 
mentA,  continues  the  groundwork  of  our 
militia  law.  When  the  services  of  the  mi- 
litia are  not  required,  an  annual  act  is 
passed  suspending  the  operation  of  the  mi- 
litia statutes.  But  when  these  acts  are  in 
operation,  a  general  meeting  of  the  lieuten- 
ancy of  every  county,  atewartry,  city,  and 
place  is  directed  to  be  held  at  least  once  a 
year.  These  general  meetings  consist  of  the 
lieutenant,  together  with  two  deputy  lieu- 
tenants at  the  least ;  or  on  the  death  or  re- 
moval, or  in  the  absence  of  the  lieutenant, 
then  of  three  deputy  lieutenants  at  the  least. 
At  this  annual  meeting  the  lieutenant  and 
two  deputy  lieutenants,  or  the  three  deputy 
lieutenants,  may  sauunon  other  general  meet- 
ings on  any  days  they  may  fix  upon.  Sub- 
division meetings  consist  of  two  deputy  lieu- 
tenants at  the  least,  or  one  deputy  and  a 
jnstiee  of  peace.  In  qnestions  arising  out  of 
the  proceedings  of  courts  of  lietUenancy  under 
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the  militia  statutes,  the  Court  of  Session, 
before  holding  it  competent  to  interfere,  have 
required  very  strong  prima  facie  evidence  of 
excess  of  powers.  In  one  case,  a  bill  of  ad- 
vocation or  suspension  was  held  to  be  inoom- 
petent,  although  there  was  reason  for  think- 
ing that  the  commissi  oners  had  exceeded  their 
statutory  powers ;  and  in  another  case,  it  was 
held  to  be  settled  that  the  excess  of  power 
must  be  flagrant  before  the  Court  of  Session 
can  be  warranted  to  interfere,  and  atop  or 
impede  ministerial  acta,  conducted  under 
colour  at  least  of  parliamentary  authority, 
on  which  the  general  safety  may  depend. 
Ersk.  B.  i.  tit.  2,  §  7,  «w(a  iy  Mr  hory; 
Huich.  Jttiliee  ^  Ptact,  59,  et  teq.;  Kamet' 
Stat.  Law  oMd^.  vou  Lerd-Litutenant.  See 
Militia. 

Life.  Life  ia  presumed  in  law  to  extend 
to  the  age  of  100  years,  unless  death  be 
proved.  What  circumstances  and  presump- 
tions shall  be  proof  of  death  is  a  question  of 
evidence.  Several  cases  on  this  point  are 
cited  in  Tail  m  Evidence,  476.  See  also 
Stair,  B.  iv.  tit.  45,  §  17, 19thly;  Erik.  B.  i». 
tit.  2,  §36;  Baiik.  ii.  668;  Brom-'t  Syaof. 
1727 ;  Bdl'g  PriM.  \  1640 ;  lUmt.  ib. 

Life  Eatatea;  in  £ngliah  law,  eatat«B  of 
freehold,  not  of  inheritance,  analogous  to  the 
Scotch  liferents.     Tomiin^  Diet.  h.  t. 

Liferent.  A  liferent  right  entitles  the 
liferenter  to  use  and  eiyoy  the  subject  of  the 
liferent  during  life,  without  destroying  or 
wasting  its  substance,  or  salfa  ni  tvhilanUa, 
according  to  the  expression  of  the  Roman 
law.  The  proprietor  of  the  subject  is  called 
the  fiar;  the  subject,  which  ia  either  a  som  of 
money  or  an  heritable  anhject,  is  called  the 
fee ;  and  the  peraon  in  poaaesgion  the  life- 
renter.  The  legal  lifereuU  of  the  Scotch 
law  are  the  teroe  and  the  courteay.  See 
Ktnuing  to  the  Terce.     Courtety. 

Conventional  liferents  of  heritage  are 
divided  into  aimple  liferenta,  and  Hferenta  by 
reservation.  The  former  are  constituted  hy 
a  grant  containing  a  precept  of  sasine,  in 
virtue  of  which  sasine  must  be  taken,  and 
recorded,  in  order  to  render  the  right  effectual 
against  the  creditors  and  singular  auccessors 
of  the  granter.  Thia  right  ia  regulated  by 
the  terms  of  the  grant;  and  although  the 
profita  of  it  may  be  conveyed  to  another  by 
asaignation,  the  continuance  of  the  right  de- 
pends entirely  on  the  life  of  the  original 
grantee.  A  liferenter  by  reaervation  is  more 
like  a  limited  fiar  than  a  mere  liferenter. 
Sach  a  liferenter  must  have  originally  pos- 
sessed the  whole  property  under  hia  own 
sasine ;  and  therefore,  when  he  couTeys  the 
fee,  rmerving  his  own  liferent,  that  reaerved. 
right  reata  on  his  original  soiine,  and  requires 
-no  new  infeftmeat  foritsoonstitution.  Hence 
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a  lifnreiiter  hj  reaerration,  who  has  previouiily  I 
been  infeft  in  the  lands,  is  permitted  to  eater 
vassals,  vhich  a  liferenter  by  constitution,  or 
a  liferenter  bj  reeorration,  whose  right  was 
merely  personal,  cannot  do;  Ersk-B.  ii.tit.9, 
$42. 

Liferenters  are  entitled  to  the  fruits  and 
annual  produce  of  the  subject  liferented ;  and 
they  may  possess  by  tbemselves,  their  servants 
or  tenants ;  but  the  trees  planted  for  orna- 
ment cannot  he  cut  down  by  the  tar  during 
the  currency  of  the  liferent.  The  liferenter 
must  leave  the  subject  in  as  good  conditioti 
as  that  in  which  it  was  at  the  commencement 
of  the  liferent;  hence  a  liferenter  has  no  right 
to  cut  timber  unless  it  grows  again  after 
being  out,  or  has  been  divided  into  h^gs  and 
laid  out  in  annual  cuttings.  But  a  conjunct 
fiar,  or  a  liferenter  by  reeervatioa,  is  entitled 
to  cut  timber  come  to  maturity,  though  not 
laid  out  in  hf^gs,  which,  according  lo  the 
practice  of  the  country,  is  accustomed  to  be 
cut  at  maturity.  Such  liferentera  are  also 
entitled  to  cut  wood  of  mature  growth,  for 
the  purpose  of  maintaiuing  the  houses,  &c.,  in 
tenantahle  condition.  The  liferenter  is  en- 
titled to  windfalls  and  underwood.  A  life- 
renter  has  no  right  to  the  mines  or  minerals  : 
and  where  a  right  to  coal  is  given,  he  cannot 
increase  the  average  quantity  which  has  been 
usually  brought  up.  The  obligation  not  to 
waste  the  subject  exposes  a  liferenter  to  an 
action,  at  the  instance  of  those  interested  in 
the  estate,  to  find  caution  that  be  shall  pre- 
serve the  subject  in  the  same  condition  ir 
which  it  stood  at  the  time  of  his  entry ;  1491 , 
e.  2S  ;  and  should  he  refuse  to  find  caution, 
he  may,  under  the  act  1535,  c  15,  be  ex- 
cluded from  possession  until  he  complies; 
Ertk.  ibid,  §  59.  The  liferenter  of  a  house 
is  bound  to  make  the  nsnal  and  necessary  re- 
pairs ;  but  if  the  house,  Irom  natural  decay, 
becomes  untenantable  in  the  course  of  the 
liferent,  the  liferenter  is  not  bound  to  repair 
it,  neither  is  the  fiar.  But  should  the  life- 
renter  be  at  this  expense,  he  should  do  it 
under  warrant  of  the  judge  ordinary ;  and, 
in  that  case,  the  expense  incurred  may  form 
a  burden  on  the  fiar  on  the  expiration  of  the 
liferent.  Or,  should  the  repair  he  made  by 
the  fiar,  he  will  be  entitled  to  claim  from  the 
liferenter  the  interest  of  the  money  expended 
in  repairing  the  subject.  See  Houset.  As  to 
the  liferent  of  furniture,  see  FurniluTe.  Life- 
renters  are  liable  iu  the  burdens  affecting  the 
subject  liferented,  as  feu-duties,  minister's 
stipends  and  taxations ;  but  not  to  occasional 
burdens,  such  as  the  building  or  r^airing  of 
churches  or  manses.  The  liferenter  of  a 
lauded  estate  is  also  sud  by  institutional 
writers  to  be  hardened  with  the  support  of 
the  heir,  when  he  has  no  other  fund  of  sub- 
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sistence,  though  this  does  not  take  place  iu 
liferents  of  sums  of  money.  And  even  in  the 
case  flf  a  landed  estate,  sur.h  a  claim  would 
)e  listened  to  with  much  favour,  and 
would  not  in  any  view  be  extended  so  as  to 
deprive  a  liferentrix  under  a  marriage-con- 
tract of  any  part  of  what  is  requisite  for  her 
own  support.  Nor  does  this  claim  affect  the 
creditors  of  a  liTerenter.  See  AHmeni.  A 
liferent  right  is  extinguished  by  tlie  death  of 
the  liferenter  ;  and  the  interest  of  his  execu- 
tors in  competition  with  the  Bar  depends  on 
the  precise  time  of  his  death,  and  the  state  of 
the  liferented  subject.  Where  it  is  let  to 
tenants,  the  liferenter's  execntors,  if  he  sur- 
the  term  of  Whitsunday,  have  right  lo 
one-half  of  that  year's  rent ;  if  he  survive  Ihe 
term  of  Martinmas,  his  executors  have  right 
to  the  whole  year's  rent ;  aud  that  although 
the  conventional  terms  of  payment  of  the  rent 
mayfall  much  later.  Where  a  liferenter di» 
on  the  term-day  of  Martinmas  or  Whitaon- 
day,  the  rent  of  that  term  is  transmitted  to 
his  executors.  For  this  purpose  it  was  at 
one  time  held  that  he  must  have  outlived  the 
noon  of  the  term-day ;  but  it  is  now  settled 
that  the  executors  are  entitled  to  the  pre- 
ceding term's  rent,  if  the  liferenter  lives  until 
the  morning  of  the  term-day.  The  executors 
are  also  entitled,  under  the  Apportionment 
Act,  to  the  proportion  of  the  rent  accruing 
between  terms,  for  the  period  during  which 
the  liferenter  survived.  Where  the  subject 
of  the  liferent  is  in  the  natural  possession  of 
the  liferenter,  the  executors  have  right  to 
the  crop  of  such  parts  of  the  lands  as  have  been 
sown  by  the  liferenter,  but  to  no  more-  In  a 
liferent  of  money  due  on  a  personal  bond,  the 
executor  has  a  right  to  interest  down  to  th« 
day  of  the  liferenter's  death.  Mills,  tfaongh 
their  profits  are  drawn  dt  dit  m  diem,  are  yet, 
from  their  connection  with  land,  regulated 
by  the  same  rules  which  apply  to  lands ;  and 
so  also  is  a  liferent  annual  payment  in  grain. 
But  the  liferents  of  Qshings,  collieries,  salt- 
works, and  other  subjects,  the  pro6ta  of  which 
arise  from  continual  daily  labour,  are  com- 
puted d»  die  tn  diem  until  the  liferenter's 
death,  and  do  not  depend  on  any  particular 
terms.  The  same  rules  which  regulate  the 
termination  of  a  liferent  right  regulate  also 
its  commencement,  where  that  depends  on  the 
death  of  a  person  in  possession.  A  liferenter 
of  a  superiority  has  right  to  the  fen-duties, 
but  not  to  the  casualties,  unless  he  be  a  life- 
renter  by  reservation.  The  liferenter  gets 
the  dividends  or  interest  of  bank  stock,  and 
the  interest  on  a  bonus,  but  not  the  bontts 
itself.  Liferenters  are  not  entitled,  in  the 
absence  of  express  stipulation,  to  grant  fens 
or  leases  effectual  beyond  the  liferent.  A 
liferenter  is  entitled  to  exercise  the  right  of 
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patroDftge.  Aa  to  the  right  of  rotbg  for  a 
luember  of  Farli&ment,  soe  Fiar ;  2  oTid  3 
WiU.  IV.,  c.  65.  ^§  7,  8  ;  5  arttj  6  WiU  IV.,  c. 
78,  §  10.  Liferent  is  eztingubhed  not  only 
by  the  death  of  the  liferenter,  but  also  by 
renunciation  without  recording,  Ersk.  B,  ii. 
tit.  9,  §  40,  et  teq. ;  Stair,  B.  ii.  tit.  3,  §  74  ; 
tit.  6  ;  B.  iii.  tit.  1,  §  16;  More't  Ifates,  p. 
Mxii. ;  Bell't  Com.  i,  54  ;  Bank.  vol.  i.  p.  657  ; 
BtWa  Prine.  %  1037,  tl  seq.  2198 ;  Illufl.  § 
1037;  £aine«'  Stat.  lawAbridg.  h.  (.;  Hunter's 
Landlord  and  Tenant,  p.  95  ;  Bell  on  Leases, 
4thodit.  i.  186,  216,223;  ii.  102,  el  seq-i 
Smdford'i  Herilable  Sncceseion,  vol.  ii.  pp.  1 17, 
]  20 ;  Bell  on  Purchater'e  Title,  2d  edit.  p.  92 ; 
Host's  Lett.  ii.  484  ;  Thomson,  Doa^e  Appeal 
t'oM*,  i.  417.  See  Conjunct  Fee.  FeeandLife- 
rent.  Fiar.  Terms,  Legal  and  Conveational. 
Liferent  Escheat  See  Escheat. 
Jdgtiatia ;  according  to  Skene,  is  a  league, 
bond,  or  obligation.'  Homagium  ligium,  is  ho- 
mage without  any  exception ;  hoiaagium  non 
ligium,  k  homage  made  to  on  overlord,  with 
reservation  of  the  fidelity  due  to  the  ICing  or 
an  elder  overlord.     Skene,  h.  t. 

Light  The  servitudes  of  iigU  and  of  pro- 
spect are  servitudes  whereby  the  servient  pro- 
lirietor  is  restrained  from  building  or  plant- 
ing on  his  own  grounds,  or  from  otherwise 
exercising  his  right  of  property,  so  as  to  in- 
torcept  the  light  or  prospect  of  the  dominant 
tenement.  There  is  no  such  implied  restraint 
on  the  use  of  property.  On  the  contrary, 
every  proprietor  is  entitled  to  make  any  use 
he  pleases  of  his  property,  however  detri- 
mental to  his  neighbour's  lights  or  prospect, 
provided  such  use  is  not  wanton  and  emulous, 
or  objectionable  under  the  law  of  nuisance. 
This  servitude  from  its  nature  seems  to  re- 
quire writing  towards  its  constitution;  the 
exercise  of  a  conterminous  proprietor's  right 
to  intercept,  being  what  is  called  res  mercB 
faeuUatis,  ia  a  right  which  he  may  exercise 
or  not  &t  pleasure,  and  which  be  will  not  lose 
non  utendo  for  any  period,  however  long.  But 
a  restraint  on  the  free  exercise  of  this  right 
may  be  imposed  by  an  express  permission,  or 
tolerance,  of  a  certain  number  of  windows 
looking  into  the  adjoining  property.  It  would 
also  appear  that  a  servitude  of  light  does  not 
imply  a  servitude  of  pros/Mct  also,  an  ell's  dis- 
tance having  in  one  case  been  held  sufficient 
for  light,  where  there  was  no  servitude  of  pro- 
spect. In  connection  with  this  subject  it  may 
be  observed,  that  although  a  conterminous 
proprietor  may  strike  out  windows,  bo  as  to 
overlook  his  neighbour's  gronuds  or  garden, 
jet  a  restraint  on  this  use  of  property,  of  the 
nature  of  a  servitude,  may  also  be  created ;  or 
the  party  so  looked  in  upon  (if  his  neighbour 
have  no  servitude  non  o_^eiendi  limitiibtts),  may 
raise  a  screen  or  wall  for  the  express  purpose 


LIN  533 

of  obstructing  the  view  n-om  suub  windows, 
and  securing  fats  privacy.  Glassford,  12th 
May  1808,  Jf.  App.  Proper^,  No.  7 ;  Forbes, 
1st  July  1724,  M.  14506;  Ogilvy,  5th  Feb. 
1678,  X.  14534;  Ersk.  B.  ii.  tit.  9,  §  10 ; 
Bell's  Frine.  §  1015,  and  authorities  there  cited  ; 
Stair,  B.  ii.  tit.  7,  §  9 ;  Hutch.  Justice  of 
Peace.  2d  edit.  vol.  ii.  p.  395  ;  Shaw's  Digest, 
p.  565.     See  Emvlatio  Vicini. 

Limitatioii ;  in  English  law,  a  certain 
time,  assigned  by  statntOi  within  which  an 
action  must  be  brought.  This  matter  is  re- 
gulated by  certain  acts  of  Farliament,  called 
statutes  of  limitation.  An  impression  has 
long  been  prevalent,  that  the  limitation  of 
the  English  corresponds  exactly  to  the  pre- 
scription of  the  Scotch  law.  But  this  seems 
to  he  a  mistake,  arising  from  the  teim  pre- 
scription being  applied  to  two  distinct  modes 
in  which  obligations  are  extinguished  by 
lapse  of  time.  In  some  cases  where  a  certain 
period  has  elapsed  from  the  time  when  the 
obligation  was  contracted,  the  jus  crediti  is 
presumed  to  be  abandoned,  or  the  obliga- 
tion is  presumed  to  be  satisfied,  and  so  extin- 
guished. In  other  cases,  after  the  lapse  of  a 
certain  time,  action  is  denied  on  an  instru- 
ment or  document  of  debt,  without  regard  to 
the  actual  subsistence  of  the  debt.  It  is  this 
latter  mode  which  has  been  considered  ana- 
logous to  the  English  limitation  ;  and,  ac- 
cordingly, recent  authors  have  applied  to  it 
the  term  limitation,  and  confined  the  term 
prescription  to  the  former  mode,  t.  e.  to  the 
absolute  extinction  of  the  debt  In  this  sense 
bonds  of  caution  are  said  to  be  limited  to 
seven  years,  bills  and  notes  to  sii,  and  holo- 
graph writings  to  twenty ;  that  is  to  say,  they 
are,  on  the  lapse  of  these  respective  periods, 
of  themselves  incompetent  grounds  of  action 
or  of  summary  diligence ;  although  the  debt 
which  they  contain  may  be  established  by 
other  proof.  But  when  a  debt  is  extinguished 
by  the  lapse  of  forty  years,  the  obligation  is 
said  to  be  prescribed,  not  limited.  The  dis- 
tinction is  important,  and  recourse  is  fre- 
quently had  to  it  in  argument ;  but  the  cus- 
tom has  been  so  long  established  of  classing 
all  these  modes  of  dissolving  obligations  under 

le  name,  that  it  would  not  be  advisable,  in 

practical  work  like  the  present,  to  separate 
them.  They  are  therefore  all  treated  of  in 
the  article  Prescription. 

Linen  Kann&ctara.  The  linen  manufac- 
ture was  the  object  of  several  statutes  before 
the  Union.  See  1693,  c.  29.  After  the 
Union,  a  new  system  of  regulations  was  adopt- 
ed.  Tbe  statute  13  Geo.  I.,  c.  26,  author- 
ised the  establishment  of  a  board  of  trustees ; 
and  afterwardsa  board  was  instituted  accord- 
ingly, which  has  been  since  considered  as  in 
some  measure  vested  with  the  functions  of  the 
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Scotch  Privy  CoddcU.  For  the  particular 
regulation  of  the  lioen  niaau  facta  re,  see  13 
Geo.  I.,  c  26 ;  18  Geo.  11.,  o.  24  awf  25  ;  24 
Geo.  II.,  c.  36 ;  22  Geo.  III.,  c.  36. 

linisg,  ftiere  of.  This  was  one  of  the 
brievM  not  retourable.  It  was  directed  to 
the  provoat  and  bailies  for  settling  the  boun- 
daries of  disputed  property  within  burgh, — 
"  lineari  fadatis  Unenenlum  Urrw  de  B," — 
"  et  sk  vt  dictum  tenernenlam  per  dktos  limi- 
lores  Iniatumjuerit,  ita  illud  de  eaUrisfirmi- 
terfatiatit  obtervari."  The  formal  issuing  of 
such  brieves  is  nov  almost  entirely  in  desne- 
tnJe,  the  dean  of  guild  and  his  council  being 
judges  in  all  snch  matters.     Stair,  6.  iv.  tit. 

3,  f  13;  BeK'*  Prtnc.  §  2241 ;  Jitrid.  Styles,  i. 
419._  See  Dean  of  GuiW.   Dean  of  Guild  Court. 

Lint.  Lint  is  prohibited  to  be  steeped  in 
lochs  and  bums  under  a  penalty  of  40s.  toties 
qaolies,  and  cooQscation  of  the  lint  to  the  poor 
of  the  parish;  because  it  infects  the  water, 
kills  the  tiah,  is  prejudicial  to  the  cattle,  and 
noisome  to  the  neighbourhood ;  1606,  c.  13 ; 
1685, 0.  20.  By  a  later  statute,  lint  or  hemp 
may  not  be  steeped  in  any  bog-hole,  peat  or 
moss  or  tan-pit,  nor  watered  for  two  years 
sueceaaively  in  a  pool  or  hole  of  etaoding 
water,  unless  the  pool  be  near  a  running 
stream  where  fresh  water  may  be  often  let  in, 
under  pain  of  forfeiting  the  hemp  or  lint  for 
the  use  of  the  informer.    13  Geo.  I.,  c.  26,  §f 

4,  31,  32;  Ertk.  B.  iv.  tit.  4,  §40;  Taifa 
Juttiee,  \.  t. ;  Blair's  Justice,  h.  t. 

liquid.  A  liquid  debt  is'  a  debt  the 
amount  of  which  is  ascertained  and  consti- 
tuted against  the  debtor,  either  by  a  written 
obligation  or  by  the  decree  of  a  court.  Stair, 
B.  i.  tit.  18,  §  6 ;  Erik.  B.  iii.  tit.  4,  §  16 ; 
B^s  Com.  i.  734 ;  Bank.  i.  492.  See  Com- 
pensation. 

Lis  Pendena ;  an  action  depending  in  conrt. 
It  is  a  defence  in  an  action  that  the  same 
claim  is  the  subject  of  a  lis  alibi  pendens.  It 
has  been  decided,  in  several  cases,  that  the 
defence  of  Us  pendens  between  the  parties,  in 
a  foreign  court  of  competent  jurisdiction,  is 
no  bar  to  a  similar  action  being  tried  in  Scot- 
land. A  recent  writer  draws  a  distinction 
between  the  case  where  the  defender  has  de- 
serted the  foreign  law-suit,  and  has  retired 
to  Scotland,  and  that  where  he  has  found 
caution  in  the  foreign  country,  and  is  going 
on  with  the  suit  there ;  and  observes,  that  in 
the  latter  case,  lis  alibi  pendens  is  a  good  de- 
fence, though  not  in  the  former.  The  Eng- 
lish courts  observe  the  same  rule  of  rejecting 
the  defence  of  lis  pendens  in  Scotch  courts. 
An  action  is  depending  whenever  the  sum- 
mons ia  executed,  and  no  other  action  can  be 
raised  till  it  is  discharged  ;  but  the  lis  pen- 
dens must  be  regular,  and  the  very  same  mat- 
ter must  be  depending  before  another  court. 
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It  is  no  bar  to  aD  action  of  reduction  and  de- 
clarator against  the  creditors  of  a  perscm  de- 
ceased, to  have  it  found  that  the  pnrBuers  do 
not  represent  their  parents,  that  an  action 
against  them,  on  the  ground  of  repreoenta- 
tioo,  is  in  dependence  before  the  sheriff.  A 
party  cannot  resort  to  an  action  of  daawgcs 
in  the  Supreme  Court,  after  having  institntxd 
a  similar  action  on  the  same  species  faeti  in 
another  court.  Where  an  action  is  depend- 
ing in  an  inferior  court,  and  one  on  similar 
grounds  is  brought  in  the  Court  of  SesEion, 
the  plea  of  lis  alibi  cannot  he  competently  ob- 
viated by  advocating  the  former  ob  eontiitym- 
tiam.  It  has  been  held  competent  for  a  she- 
riff, in  vacation,  to  grant  warrant,  on  appli- 
cation, to  sell  grain,  and  consign  the  price  in 
Conrt,  where  delay  might  affect  the  value, 
although  the  grain  was  the  snbject  of  an  ac- 
tion depending  before  the  Court  of  Sesuon, 
the  pleas  of  parties  on  the  merits  being  ro- 
served,  Bannatyne,  iii.  D.  429  ;  More't  NoUs 
U>  Stair,  p.  li ;  BeiPs  Com.  6th  edit  935 ;  BaA 
vol.  ii.  p.  627  i  MacfarUme^i  Jvry  Prac-a.  64 ; 
MaclauTin't  Sheriff  Process,  p.  78 ;  ^amft 
Prae.  200 ;  Brown's  Synop.,  voce  Lis  aiibL  See 
Defences.    Exceptions. 

Literary  Property ;  or  copyright ;  is  the 
property  which  au  author  or  his  assignee  has 
in  any  literary  work.  The  question  has  been 
much  agitated  whether,  at  common  taw,  and 
independently  of  statute,  the  copyright  vests 
in  the  author,  so  as  to  entitle  him  to  claim 
reparation  and  damages  &om  those  who  in- 
fringe his  right.  But  it  has  been  finally 
settled,  both  in  Scotland  and  Knglaod,  that 
the  copyright  of  published  works  is  protected 
by  statute  alone.  The  rule  is  different  with 
respect  to  nnpublished  works,  which  are  pro- 
perty at  common  law.  The  first  statute  on 
this  subject  was  6  Anne,  c.  19,  by  which  it 
was  provided,  that  the  author  of  any  book 
should  in  fntnre  have  the  sole  liberty  of 
printing  it  for  fourteen  years;  and  if  alive 
at  the  end  of  that  torn,  for  another  period 
of  fourteen  years ;  and  if  any  person  uioiild, 
within  that  time,  print,  reprint,  or  import 
such  book,  without  the  consent  of  the  pro- 
prietor in  writing,  or  should  knowingly  pnb- 
lish  it  without  such  consent,  he  should  forfeit 
the  books  and  sheets  to  the  proprietor,  and  on« 
penny  for  every  sheet  found  io  his  custody,  one- 
half  to  the  Crown,  and  one-half  to  tho  prose- 
cutor. Bnt  to  entitle  the  author  to  the  benefit 
of  the  statute,  the  whole  book,  uid  every  vo- 
lume thereof,  must,  under  the  act  15  6eo.  III., 
c.  53,  §  64,  have  been  entered  in  Stationen* 
Hall,  and  sixpence  paid  for  such  entry ;  and 
nine  copies  of  the  book  must  have  been  de- 
livered to  the  company's  warehouse-keeper, 
before  publication,  for  the  ue  of  the  royal  li- 
brary, the  libraries  of  Oxford  Mid  Cambndgay 
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Siou  College  in  LoodoD,  tbe  four  Universi- 
ties in  Scotland,  and  the  Advocate's  Library ; 
and  &lso  (by  41  Geo.  IIL,  c.  107,  $  6)  to 
Trinity  Collega  and  King's  Inns,  Dublin. 
Tbe  regulations  aa  to  the  delivery  of  copies 
to  the  public  libraries  fixed  by  54  Geo.  111., 
c  156,  were,  that  eleven  copies  of  all  works 
whatever,  printed  or  published,  should  be  de- 
livered to  the  several  universities,  &c.,  if  de- 
manded, witbin  twelve  months  after  publica- 
tion, but  not  copies  of  subsequent  or  second 
editions,  without  alteratioo,  and  that  amend- 
ments of  early  editions  migbt  be  printed  se- 
parately and  delivered.  By  the  same  statute, 
all  books  were  required  to  be  entered  (within 
one  mouth,  if  published  in  London,  and  three 
months,  if  published  elsewhere),  at  Stationers' 
Hall,  and  one  copy  on  the  best  paper  to  be 
then  delivered  TortheBritbh  Museum,  and  2s. 
to  be  paid  for  each  entry,  under  a  penalty  of 
ij.5,  and  eleven  times  tho  price  of  the  book  ; 
the  warehouse-keeper  at  Stationers'  Hall  be- 
ing bound  to  transmit  lists  of  all  publications 
to  the  librarians  of  the  libraries  entitled  to 
copies,  of  the  publishers,  who  may  themselves, 
however,  if  they  pleased,  have  delivered  the 
tiopies at theseveral  libraries.  By6and7Will. 
IV.,  c.  110,  the  former  acta  requiring  copies 
to  bo  delivered  for  the  libraries  of  Sion  Col- 
lege, of  the  Scotch  Uni  vers)  ties,and  the  King's 
Inn  Library  at  Dublin,  are  repealed.  Such 
an  annual  sum  as  may  bo  equal  in  value  to, 
and  a  compensation  fur,  the  loss  sustained,  is 
directed  to  be  paid  to  the  said  libraries  out  of 
the  consolidated  fund  ;  to  be  ascertained  and 
determined  according  to  the  value  of  the 
books  actually  received  by  each  library,  in 
such  manner  a^  the  Commissioners  of  tho 
Treasury  shall  direct,  upon  an  average  of  the 
three  years  ending  30th  June  1836.  The 
compensation  must  be  applied  in  tlie  purchase 
of  books  of  literature,  science,  and  the  arts, 
for  the  use  of  tbe  library ;  and  no  issue  of 
money  can  be  made  until  sufficient  proof  have 
been  adduced  of  the  application  of  the  money 
last  issued. 

By  the  statute  54  Geo.  IIL,  c.  156,  instead 
of  two  terms  of  fourteen  years  each,  the 
author's  right  was  extended  to  twenty-eight 
years  absolute,  and  to  the  end  of  the  author's 
life — the  privilege  being  extended  to  authors 
of  books  published  before  the  date  of  the 
statute  (1814).  Tbe  statute  8  Anne,  c.  Id, 
was,  by  41  Geo.  IIL,  c.  107,  extended  to  all 
parts  of  the  united  kingdom  of  Great  Britain 
and  Ireland,  and  of  tbe  British  dominions  in 
Europe ;  which  last  statute  also  increased  the 
penalty  to  threepence  per  sheet ;  and,  in  ad- 
dition, conferred  on  the  author  a  claim  of  da- 
mages against  transgressors.  The  four  Scotch 
Uuiversities,  the  two  Buglish  Universities, 
and  the  Colleges  of  Bton,  Westminster,  and 
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Winchester,  a>  also  the  Trinity  College  of 
Dublin,  are  enabled  to  hold  in  perpetuity 
(under  tbe  penalties  of  the  statute  8  Anne) 
their  copyright  in  books  given  or  bequeathed 
to  them  for  the  advancement  of  useful  learn- 
ing, and  other  purposes  of  education ;  15  Geo. 
IIL,  c.  52;  41  Gw.  IIL,  c.  107. 

The  act  5  and  6  VicL,  c.  45,  1842,  repeahi 
the  acU  8  Anne,  c.  19,  41  Geo.  IIL,  c.  107, 
and  54  Geo.  IIL,  c.  156,  and  now  regulates 
the  law  of  copyright.  By  this  act,  the  copy- 
right of  every  book  endures  for  the  natural 
lifetime  of  the  author,  and  for  seven  years 
alter  his  death.  If,  however,  the  term  of 
seven  years  shall  expire  before  the  end  of 
forty-two  years  from  the  first  publication  of 
the  book,  the  copyright  endures  for  the  term 
of  forty-two  years  from  its  first  publication. 
When  a  book  is  published  after  the  author's 
death,  the  copyright  endures  for  forty-two 
years.  When  the  proprietor  of  a  copyright 
uf  a  book  refuses  to  republish  it  after  the 
author's  death,  the  Privy  Council,  on  com- 
plaint to  them,  may  grant  a  license  for  its 
republication.  Copies  of  every  book  must 
be  delivered  to  the  British  Museum,  and  also, 
un  demand  in  writing,  to  the  following  lib- 
raries ;— The  Bodleian  Library  at  Oxford, 
tho  Public  Library  at  Cambridge,  thoLibrary 
of  the  Faculty  of  Advocates  at  Edinburgh, 
and  the  Trinity  College  Library  at  Dublin. 
The  British  Museum  is  entitled  to  the  best 
copy  published  of  the  book,  aud  the  other 
iustiiutions  to  one  of  the  ordinary  copies  only. 
Importation  for  sale  or  hire  of  any  book 
published  in  the  United  Kingdom,  and  re- 
printed abroad,  is  prohibited,  except  by  tbe 
proprietor  of  the  copyright,  or  some  one 
authorised  by  him.  Copyright  is  declared 
to  be  personal  property ;  and  a  book  is  inter- 
preted to  mean  "  every  volume,  part  or  divi- 
sion of  a  volume,  pamphlet,  sheet  of  letterpress, 
sheet  of  music,  map,  chart,  or  plan,  separately 
published." 

The  property  of  prints  and  engravings, 
and  of  new  models  aud  casts  of  busts,  &c.,  are 
secured  to  the  inventors  by  similar  statutory 
provisions ;  see  8  Geo.  II.,  c.  13 ;  7  Geo.  III., 
c.  38  ;  17  Geo.  III.,  c.  57  ;  38  Geo.  IIL,  c.  71 ; 
7  Will.  IV.,  c.  59,  and  15  and  Iti  Viet.,  c.  12, 
1852.  By  special  statute,  the  author  of  any 
tragedy  or  any  dramatic  piece  not  printed,  or 
of  any  such  printed  after  or  within  ten  years 
before  the  l(Jth  Juno  1633,  has  the  sole  right 
of  representing  it,  or  causing  it  to  be  repre- 
sented at  any  place  of  dramatic  entertainment 
fortwenty-cightyears.  Those  who  infringe  this 
right  forfeit  forty  shillings,  or  the  greatest 
iMuefit  gaiued,  or  the  greatest  loss  sustained, 
whichever  sh^l  be  the  greatest  benefit  to  the 
author.  The  right  of  action  is  limited  to 
twelve  calendar  months  after  the  oETeoce ;  3 
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WilL  IV.,  0. 16.  The  copyright  statnteg  pro- 
tect a  work  consistiog  of  aeiDgle  sheet,  printed 
Eeparately  ;  or  a  part  of  a  book,  as  a  tale  or 
a  song  in  a  book  ;  and  notes  on  a  book ;  BtiFs 
Prine.  §  1359  ;  lUust  ib.  The  title  of  a  book 
or  other  publication  is  also  protected. 

The  copyright  of  designs  is  now  regulated 
by  the  net  21  and  22  Vict.,  c.  90,  1858 ;  and 
iDternatiooal  copyright  by  the  acts  7  and  8 
Vict.,  c.  12, 1844,  and  15  and  16  Vict.,  c.  12, 
1862.     See  Daignt. 

As  already  mentioned,  unpublished  docu- 
ments are  property  at  common  law ;  and  the 
publication  of  them  is  an  invasioa  of  the 
owner's  right ;  and  even  when  a  manuscript 
has  been  given  away  or  sold,  the  donee  or 
buyer  is  not  entitled  to  publish  it,  although 
he  may  make  any  other  use  of  it.  Nor  is  one 
entitled  to  take  down  the  words  of  an  uupub- 
lished  play  and  afterwards  publish  it.  Doubts 
having  been  entertained  as  to  the  right  of  a 
lecturer  to  prevent  the  publication  of  his  lec- 
tures, this  case  has  been  provided  for  by 
statute.  The  author  of  lectures,  or  the  per- 
son to  whom  a  copy  of  lectures  has  been  sold 
or  conveyed  for  the  purpose  of  delivering  tbem 
in  any  school,  iostitutiou,  or  other  place,  has 
the  sole  right  of  printing  and  publishing 
such  lectures.  The  penalty  on  others  pub- 
lishing sucb  lectures  without  leave,  is  the 
forfeiture  of  the  copies,  and  one  penny  for 
each  sheet.  Newspaper  printers  publishing 
lectures  without  leave,  arc  liable  to  the  penal- 
ties. No  person  attending  lectures  for  a  fee  or 
reward,  is  held  to  have  leave  to  print,  copy,  or 
publish  them,  because  of  such  leave  to  attend. 
The  right  to  prevent  publication  ceases  after 
expiration  of  the  period  allowed  by  the  sta- 
tutes of  copyright.  The  protection  does  not 
extend  to  lectures,  of  the  delivery  of  which 
notice  has  not  been  given  in  writing  to  two 
justices,  living  within  iive  miles  of  the  place 
of  lecture,  two  days  at  least  before  their  being 
delivered  ;  nor  to  lectures  in  any  university, 
public  school,  or  college,  or  on  an;  public 
foundation,  or  by  any  individual,  in  virtue, 
or  according  to  any  gift,  endowment  or  foun- 
dation. The  law  relating  to  such  lectures 
remains  the  same  as  if  the  act  had  not  been 
passed ;  5  and  6  Will.  IV.,  c.  65.  Private 
letters  cannot  be  published  without  leave  of 
the  writer.  This  rule  is  established  on  dif- 
ferent principles  in  the  law  of  England  and 
Scotland.  In  England,  it  is  held  that  the 
writer  of  the  letters  never  lost  the  property 
of  the  letters,  or,  at  all  evenls,  that  he  re- 
tains a  joint  property  in  tbem,  which  would 
be  infringed  by  their  being  published  with- 
out his  permission.  In  Scotland,  again,  the 
writer  or  his  representatives  have  a  right  to 
interfere,  chiefly  on  the  gronnd  that  his  re- 
putation may  be  injured  b;  the  publication  of 
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confidential  letters.  The  English  doctrine, 
that  the  right  of  property  is  the  only  groDod 
on  which  one  is  entided  to  interfere,  produce* 
an  extraordinary  result  in  the  case  of  unpub- 
lished works  containing  libellous  or  danger- 
ous matter.  Sucb  works  cannot  be  legally 
published,  and  thej  are  therefore  held  not  to 
be  property  ;  ao  that  when  they  fall  into  the 
hands  of  a  person  who  prints  and  publishea 
them,  the  author  cannot  obtain  an  injunction. 
Literary  property  may  be  assigned  either  be- 
fore or  alter  publication,  provided  it  bo  done 
in  writing.  In  all  actions  in  which  another 
than  the  author  is  prosecutor,  a  written  title 
is  necessary  under  the  statute.  Ertk.  B.  ii. 
tit.  1,  ^  16,  note  by  Ivory ;  BdPt  Com.  i.  115  ; 
Bell'g  Princ.  §  1355,  et  seq. ;  Illust.  §  1356  ; 
KanKt'  Princ.  of  Equity  (1825),  228 ;  Wat- 
lon't  Slat.  Lav,  voce  Copyright.  See  C^yriykL 
Patents.     Chamberlain.     Gomtdian. 

Litigioiity ;  is  a  tacit  legal  prohibition  of 
alienation,  to  the  disappointment  of  a  began 
or  inchoate  action  or  diligence,  the  object  of 
which  is,  to  attain  the  possession,  or  to  acquire 
the  property  of  a  particular  subject,  or  to 
attach  it  in  security  of  debt.  Without  this, 
or  some  similar  legal  provison,  whenever  a 
creditor  proceeded  to  do  diligence  for  attach- 
ing or  securing  the  property  of  his  debtor  in 
payment  of  his  debt,  the  debtor  might  in- 
stantly, and  before  the  completion  of  the  dili- 
gence, dispose  of  his  property  and  defeat  the 
object  of  the  creditor.  Thus,  the  object  of 
the  diligence  of  iuhihition  is,  to  prevent  s 

Eroprietor  from  alienating  or  burdening  his 
entahle  property  to  the  prejudice  of  tbe  in- 
hibiting creditor ;  and  there,  litigiosity  com- 
mences from  the  time  that  the  diligence  is 
executed.  But,  for  that  purpose,  it  is  neces- 
sary not  only  that  tbe  diligence  should  ha 
executed  against  the  debtors,  but  published 
against  the  lieges.  The  adjudication,  again, 
which  attaches  the  heritable  estate  of  tbe 
debtor  in  security  of  tbe  debt,  is  founded  on 
a  summons ;  and  tVom  the  date  of  tbe  execu- 
tion of  the  summons,  the  subject  becomes 
litigious.  Litigiosity  operates  even  against 
onerous  purchasers,  and  so  presents  a  strik- 
ing defect  in  the  records.  But,  1.  Litigi- 
osity does  not  afiect  the  terce ;  2.  It  does  not 
operate  against  deeds  executed  in  virtue  of 
previous  obligations,  but  only  agaiiut  volun- 
tary deeds ;  and,  lastly.  Where  there  is  un- 
due delay  or  mora  in  proceeding  with  the  ac- 
tion, or  in  completing  the  diligence,  the  liti- 
giosity ceases  to  operate  as  a  protection.  £rd. 
B.  ii.  tit.  n,  S  7,  and  tit.  12,  §S  16,  41,  and 
B.  iv.  tit.  1,  §38  ;  Stair,  B.  iii.  tit.  1,  §  18, 
et  »eq. ;  BeiVi  Com.  6th  edit.  936,  975, 1138; 
Bank.  vol.  iii.  p.  41,  et  xeq. ;  Kame^Stat.  Lam 
Abridg.  h.  t. ;  Hunter' t  LandUmt  atul  Tmumt, 
2d  edit.  vol.  ii.  533  ;  BeU  m  Ltms^  i.  Ill, 
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<63-472 ;  SeU  on  PunAate^t  TVtfe,  868-70  ; 
Shand^g  Prac  27«,  604,  692  ;  £om«t'  Eguilt/, 
S07,  396.  See  Conjmct  and  Confident.  Ad- 
judkaUon.  Diligence.  And  for  some  remarks 
upon  the  nature  of  litigioEity,  and  the  defect 
of  the  records  in  this  respect,  Bee  Starch  of 
Inewnbraneet, 

Litisoantntation ;  was  a  term  applied,  in 
the  Roman  law,  to  the  case  where  both  the 
parties  to  a  suit  bad  stated  their  pleas  judi- 
cially. ]t  was  held  as  a  species  of  contract 
between  them,  that  they  should  abide  by  the 
decision  of  the  judge  on  the  facts  as  proved. 
By  the  earlier  practice  of  the  Court  of  Ses- 
sion, after  the  parties  bad  stated  their  re- 
spectire  pleas,  the  Court,  after  settliug  the 
relevancy,  granted  a  warrant  for  proving  the 
conflicting  allegations,  which  was  termed  an 
act  of  litiscont«statioo.  Before  litiscontesta- 
ties,  and  while  no  peremptory  defence  haa 
been  pleaded,  the  defender  may  withdraw, 
and  allow  decree  to  go  out  against  him,  which 
will  he  held  to  be  a  decree  in  absence  ;  but, 
after  litiscontestation,  the  defender  caonot 
pass  from  his  appearance,  aud  the  decree  is 
held  to  be  a  decree  i»  /ore  eontentioto.  In 
virtue  of  tlie  judicial  contract  implied  in  litis- 
coutestation,  the  action,  even  though  penal, 
is,  after  litiscontestation,  transmissible  to 
heira;  for  the  parties,  by  an  act  of  litiscon~ 
testation,  are  held  bound,  as  if  by  a  contract 
(^(uui  ex  omfriKlii),  to  acquiesce  in  the  deci- 
sion founded  on  the  proof  that  may  be  brought 
of  the  points  stated  in  the  act  of  litiscontesta- 
tion. EtA.  B.  iv.  Ut.  i.  5§  69,  70 ;  Stair,  B. 
ir.  tit.  39 ;  Bank.  ii.  623 ;  iii.  92 ;  Broun't 
Sgnop.  1551;  Shand's  Prac.  ii.  542.  See 
Divoree.     Abandonmp  an  Actiim. 

LiTery ;  in  English  law,  for  delivery  of 
lasine,  is  a  delivery  of  lands,  tenements,  and 
hereditaments,  unto  him  who  has  a  right  to 
the  same,  being  a  ceremony  in  the  common 
law,  used  in  the  conveyance  of  lands,  Ac, 
where  an  estate  of  fee-simple,  fee-tail,  or 
other  freehold  passes ;  Tomlins'  Diet.  A.  t. 
The  correspiading  term  in  Scotch  law  is 
mfeftment,  or  taiine.  See  Execulry.  In/eft- 
Kent.     Satine.     Precept. 

Loadil^f.  Under  the  contract  of  aflVeight- 
ment,  the  shipmaater  and  owners  are  bound 
to  see  that  due  preparation  is  made,  and  care 
taken  of  the  goods  in  loading  and  unloading. 
Tackling  must  be  supplied  sufficient  to  guard 
against  injary.  The  ship  must  be  capable  of 
receiving  the  sort  of  cargo  for  which  she  is 
engaged,  and  must  not  be  overloaded,  but 
room  left  for  her  own  furniture,  and  the  pro- 
Tisions  of  the  crew,  and  the  proper  working 
of  the  vessel.  A  failure  in  any  of  these  re- 
spects grounds  a  claim  against  the  estate  of 
the  owDors  and  master.  Thus,  if  a  cask  be 
accidentally  staved  in  letting  it  down  into 
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the  hold  of  the  ship,  a  claim  lies  for  the  loss ; 
or  if  a  ship  is  freighted  to  go  to  America  for 
timber,  and,  owing  to  the  small  size  of  her 
port-holes,  ^e  cannot  take  in  the  targe  tim- 
ber of  that  country,  a  claim  of  damage  will 
arise  to  the  merchant,  on  the  warranty  that 
there  shall  be  no  obstruction  to  the  loading. 
In  receiving  goods  on  the  quay,  or  in  sending 
his  own  boats  for  them,  the  master  is  respon- 
sible for  them  from  the  moment  of  delivery. 
In  the  timber  trade,  if  it  is  the  custom  to 
float  down  the  timber  in  rafls  by  the  mer- 
chant's servants,  the  responsibility  of  the 
shipownei's  and  master  begins  only  with  deli- 
very  into  the  ship.  But  if  the  master  send 
his  crew  to  float  down  the  timber,  he  incurs 
the  risk  from  the  moment  the  timber  is  de- 
livered to  them.  BtU't  Com.  i,  647 ;  Brodit't 
Svpp.  to  Stair,  985  ;  Bell'»  Princ.  6  408 ;  Illugt. 
ib.  See  Ship,  Affreightment.  Charter-party. 
Warranty.     Stotcage. 

Lobh.  In  its  general  acceptation,  this 
word  signifies  the  agreement  by  which  the 
use  of  anything  is  given,  under  condition  of 
its  being  ^et^rned  to  the  owner.  But  as  some 
articles,  as  provisions,  must  be  destroyed  in 
their  use,  or  given  away,  as  money,  a  distinc- 
tion  was  made  in  the  Roman  law  between 
mutmm  and  commodate;  the  former  term  being 
applied  to  the  loan  of  fungibles,  or  EQcb  ar- 
ticles as  perish  in  the  use ;  the  latter  to  the 
loan  of  those  subjects  which  must  be  indivi- 
dually returned  to  the  owner,  and  which  sub- 
jects  must  therefore  be  of  a  nature  capable  of 
being  used  without  destruction  or  alienation. 
In  fflvluuOT,  the  property  of  the  subject  is 
transferred ;  and  if  the  subject  be  destroyed, 
the  borrower  to  whom  the  property  is  trans- 
ferred suffers  the  loss;  but  in  commodate,  as 
the  property  remains  with  the  lender,  and  the 
use  merely  is  given  to  the  borrower,  any  loss 
befalling  the  subject  must  be  borne  by  the 
lender.  Ersk.  B.  iii.  tit.  1,  §  18 ;  BelVg  Com. 
i.  255  ;  Bank.  vol.  i.  p.  354  ;  BelVs  Print.  § 
194,  et  ieq.;  Ulust.  §  199;  Rom's  Led.  i.  67. 
See  BoTTomng.     Commodate.     Mvtnnm, 

Irf>bsteri.  lu  Scotland,  the  taking  of 
lobsters  is  forbidden  from  1st  June  to  1st 
September,  under  a  penalty  of  L.5  for  each 
ofi'ence.  Two  justices  may  try  such  a  cause 
summarily,  and  the  penalty  goes  to  the  pro- 
secutor ;  9  Geo.  II.,  c.  33,  5  4, 

Locality,  The  decree  of  the  Teind  Court, 
modifying  a  stipend  to  a  minister  from  the 
teinds  of  the  parish,  is  called  a  decree  of 
modification ;  and  the  adjustment  or  apportion- 
ment of  the  a^p'egate  stipend  aniongst  the 
several  heritors  liable  to  pay  it,  is  called  a 
localily.  This  allocation  of  the  stipend  is 
made  according  to  certain  rules ;  and  the  de- 
cree of  the  Court,  approving  of  the  allocation, 
is  called  a  decree  of  locality ;  and,  after  snck 
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a  decree  hu  been  pronounced,  no  heritor  is 
liable  in  more  than  the  proportion  fiied  by 
the  decree.  After  the  stipend  is  modified, 
&nd  before  a  decree  of  locality  has  been  pro- 
nounced, the  minister  may  select  any  heritor 
be  pleases,  who  will  be  liable  in  the  first  in- 
stance for  the  whole  slipend,  or  at  least  as 
far  as  such  heritor's  teinds  extend,  although 
that  should  exceed  his  due  proportion — the 
heritor  so  selected  having,  however,  a  claim 
of  relief  pro  rata  against  the  other  heritors 
liable  in  the  stipend ;  Ertk.  B.  ii.  tit.  10,  § 
47.  According  to  the  present  form  of  pro- 
cess, after  an  augmentation  has  been  granted 
by  the  Teind  Court  (aa  explained  vofe  Aug- 
menlatiw),  the  cause  is  remitted  to  the  Second 
Junior  Lord  Ordinary,  and  the  judicial  pro- 
cess of  locality  then  commences.  The  cause 
is  enrolled  before  the  Second  Junior  Lord 
Ordinary;  the  minister  selecting  the  Divisiou 
of  the  Court  to  which  he  chooses  that  the 
process  shall  belong.  In  tbb  process,  one  of 
the  Brut  stop  is  to  have  a  common  agent  ap- 
pointed in  the  manner  described  voce  Common 
Agent ;  and,  at  the  same  time,  the  heritors 
are  ordained  to  produce  their  rights  to  the 
teinds  within  a  time  limited  by  the  Lord 
Ordinary,  under  certiScation  that,  failing 
their  doing  so,  a  remit  will  be  made  to  the 
teind-clerk  to  prepare  a  scheme  of  locality, 
either  according  to  the  proven  rental  or  ac- 
cording to  the  rights  and  interests  produced. 
This  scheme,  when  prepared,  is  approved  of 
by  the  Lord  Ordinary  as  an  interim  schtme, 
according  to  which  the  stipend  is  paid,  until 
&  filial  schemt  of  locality  is  settled;  and,  in 
the  meantime,  the  minister  is  furnished  by 
the  common  agent,  at  the  expense  of  the  heri< 
tors,  with  an  extracted  decree,  approving  of 
the  iHterim  gcheme.  The  duty  of  the  common 
agent  is  to  obtain  a  full  production  of  the 
heritors'  rights  to  the  teinds,  and  their  de- 
creets of  valuation,  if  there  be  any ;  and 
thereafter  to  prepare  a  Sia'e  of  the  teinds, 
classifying  and  arranging  the  various  rights 
of  the  heritors.  The  order  in  which  the  teinds 
of  the  parish  are  allocated  upon  is  explained 
voce  Teiadi;  and,  in  practice,  the  final  scheme 
of  locality,  with  which  the  process  is  closed, 
as  well  aa  tbe  interim  scheme,  is  framed 
by  the  teind-clerk  ;  the  parties  interested 
being  allowed  judicially  to  see  and  object  to 
the  scheme,  and  to  their  respective  rights 
and  valuations.  This  is,  in  general,  a  long 
protracted  process ;  and  during  its  depend- 
once,  the  interests  of  the  minister  are  regu- 
lated by  the  interim  decree  of  locaUty.  The 
judgmeut  of  the  Lord  Ordinary  on  the  ques- 
tions raised  in  the  course  of  the  process  of 
locality,  whether  ttetween  the  minister  and 
heritors,  or  among  the  heritors  inter  se,  is 
final  Lu  the  Outer-House,  but  subject  to  tbe 
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review  of  the  Division  to  which  the  cane  be- 
longs, by  reclaiming  note,  lodged  within 
twenty-one  days  after  the  date  of  the  judg- 
ment. The  decree  of  locality  is  enforced  bj 
diligence,  passing  under  the  signet.  The 
Teind  Court  has  no  signet ;  but  the  extracted 
decree  of  that  Court  is  the  warrant  for  pass- 
ing a  bill  at  the  Bill-Chamber  for  a  horning 
on  ten  days'  charge;  which  homing  is  signed 
by  a  writer  to  the  signet,  and  must  pass  the 
signet  of  the  Court  of  Session.  This  hom- 
ing is  a  sufficient  warrant  for  charging  the 
several  heritors,  or  their  sueceBSore,  or  other 
occupiers  of  the  lands,  and  intromitters  with 
the  rents  and  teinds.  And  if  the  incnmbent 
die,  or  is  translated,  his  successor,  on  produc- 
tion of  the  former  horning,  or  of  the  ex- 
tracted decree,  with  a  certificate  of  his  mli- 
oation  and  induction,  will,  on  passing  a  bill 
at  the  Bill-Chamber,  obtain  a  new  homing. 
Teinds  are  debita  fructtiwn  only  ;  and  the  ar- 
rears are  payable  hy  the  actual  iotromitt«r, 
or  his  heirs,  hut  not  hy  a  singular  successor. 
Hence,  teinds  not  being  debilaf audi,  ibt  ia- 
cree  is  not  a  warrant  for  poinding  (he  gronnd ; 
but  the  minister  may  charge  tbe  tenants  for 
payment  of  the  sum  localled  on  tbe  lands 
possessed  by  them  ;  and  such  tenant  wilt  be 
liable  to  the  extent  of  his  rents,  crop,  and 
teind,  so  far  as  the  rent  is  in  his  hands.  Ob- 
serve, however,  that  the  claim  for  stipend 
prescribes  in  five  years.  The  decree  of  modi- 
fication and  locality  is  a  sufficient  warrant  to 
poind  and  arrest  the  moreahles  or  rents  of 
the  intromitter  for  the  time ;  and  if  the  party 
charged  be  mentioned  nomiHalim  in  the  horn- 
ing, and  if  the  precise  sum  charged  for  he 
there  specified,  be  may  be  denounced  rebel  in 
common  form.  But  this  b  not  usual ;  the 
arrestment  or  poinding  beiug,  in  the  ordi- 
nary case,  sufficient  to  attain  the  minister's 
object ;  especially  as  charges  on  such  decrees 
cannot  he  suspended,  except  on  consignation. 
See  on  the  subject  of  tliis  article.  A,  S.  22d 
June  1687,  9lhJulff  1809,  and  12tt^<w.l825 ; 
Ersk.  B.  ii.  tit.  10,  §  47  ;  Ivory »  Formt  ^ 
froccsg,  ii.  444,  el  seq. ;  Shand's  Frac  68, 
21)4 ;  Mart's  Notes  oa  Stair,  p.  ccxxxviii ; 
B<t>ik.  ii.  60  ;  JteU't  Pnnc.  §  1 162 ;  ComeU  <m 
Tithes,!.  i62,etseq.  Soe  A»igm«ntalion.  Teiuda. 
Proven  Hentat.  Minister' t  Radai.  Decree  C<m- 
form.     Modification. 

Locality  of  a  Widow.  The  lands  life- 
rented  by  a  widow  under  a  contract  of  mar- 
riage are  called  her  locality  lands.  Where 
lands  are  given  in  this  way,  the  widow  ha< 
the  profits  of  the  lauds,  whatever  they  may 
be  ;  and  should  any  loss  arise  from  the  bank- 
ruptcy of  tenants  or  otherwise,  she  must  bear 
the  loss,  without  recourse  on  any  other  part  of 
the  husband's  estate.  Where  power  is  gives 
by  deed  of  entail  to  provide  wives,  by  way  of 
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locality,  to  a  certain  limited  ainoant  of  yrariy 
reot,  it  hu  been  held  that  the  rent  payable  at 
the  ilate  of  the  wife's  infeftment  is  the  rule, 
and  not  that  which  may  be  payable  from  the 
lan^  given  in  locality  at  the  period  when 
the  wife  succeeds.  And  where  a  deed  of  en- 
tail allowed  the  heir  in  posBesgion  to  provide 
biB  widow  with  a  suitable  liferent,  "  by  way 
of  locality,  not  exceeding  the  half  of  the  pre- 
■ent  rent  for  the  time,"  it  was  decided,  that 
a  locality  which,  at  its  date,  did  not  exceed 
the  half  of  the  rent  then  payable,  could 
not  afterwards  be  restricted,  though  it  came 
greatly  to  exceed  the  half  of  the  free  rents, 
and  was  alleged  to  be  more  than  a  suitable 
provision.  Leases  of  lands,  over  which  a  lo- 
cality has  been  constituted  in  favour  of  a 
wife,  granted  itante  mairimonio  by  her  hus- 
band in  the  fair  exercise  of  his  right  of  ad- 
laiDiBtration,  are  effectual,  notwithstanding 
his  decease.  But  it  is  usaal  in  marriage- 
contracts  to  insert  a  power  to  grant  leases  of 
such  lauds.  More'i  Nola  m  Stair,  clxxiviii . ; 
BeWt  Com.  i.  55,  636 ;  MCi  Frine.  ^  1947  ; 
Hunler'i  Landlord  and  Tenant,  95-7  ;  Jvrid. 
Slffks,  i.  184.  See  Jointure,  Contract  of  Mar- 
riaae. 

LocaticHL  The  contract  of  location  is  that 
by  which  the  use  of  any  mweabte  subject  is 
agrood  to  be  given  for  hire ;  or  by  which  a 
person  gives  his  work  or  services  on  the  same 
condition.  He  who  lets  his  work,  or  the  use 
of  his  property,  is  called  the  letsor  or  locator, 
and  the  hirer  is  called  the  eondnelor^cir  Uisee. 
The  lessee  is  entitled  to  the  mere  use  of  the 
subject  let,  which  subject  must  be  restored  to 
the  owner  at  the  stipulated  time.  The  lessor 
ia  bound  to  procure  for,  and  to  continue  the 
use  and  enjoyment  of  the  subject  to,  the 
lessee  ;  but  if  by  some  fatality,  not  imputable 
to  himself,  he  shall  not  be  able  to  put  the 
lessee  into  possession,  he  cannot  be  sued  ex 
locato  for  damages  ;  and,  on  the  other  haod, 
he  has  no  claim  for  hire.  But  if  the  lessee 
should  be  excluded  by  any  fault  or  set  of  the 
lessor,  the  implied  warrandice  of  the  contract 
Vould  render  him  liable  in  damages.  The 
lessee  is  bound  to  put  the  subject  to  no  other 
use  than  that  for  which  it  is  let— to  preserve 
it  in  good  condition  duriog  the  lease — and  to 
restore  it  to  the  lessor,  and  to  pay  the  rent 
or  hire  agreed  upon.  The  risk  of  the  pro- 
perty let  to  hire  remains  with  the  owner,  who 
is  at  all  times  liable  for  the  loss  or  injury  it 
luaj  sustain  ;  unless  where  he  can  prove  that 
the  loss  has  occurred  through  the  negligence, 
fraud,  or  fault  of  the  lessee.  Where  a  work- 
man, who  lets  his  labour  for  hire,  from  care- 
le^ness  or  want  of  skill,  neglects  or  destroys 
iho  work,  he  is  liable  to  his  employer  in 
damages ;  but  if  through  no  fault  of  his  the 
work  ha*  not  been  performed,  he  is  entitled  to 
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the  full  stipulated  wages.  A  servant,  who  is 
hired  to  a  precise  day  or  time,  is  entitled  to 
his  full  wages,  though  be  should,  by  sickness, 
be  disabled  for  service  for  part  of  that  time. 
But  if  the  inability  should  continue  long,  and 
a  substitute  should  be  required,  the  master 
will  be  discharged  from  his  obligation  to  pay 
wages;  and  if  the  servant  die  before  the 
term  be  elapsed,  his  wages  are  due  only  for 
the  time  he  served.  Ifthe  master  shoulddle,  or 
if  he  turn  off  a  servant  without  a  reasonable 
cause,  the  servant  has  a  right  to  full  wages, 
and  also  to  his  mainleuauce  for  the  term 
agreed  on.  But  should  the  servaut  desert  his 
service,  he  forfeits  bis  wages  and  mainten- 
ance, and  is  farther  liable  in  damages.  Brtic, 
B.  iii.  tit.  3,  §§  14,  15,  16  ;  Stair,  B.  i.  tit. 
]  5  ;  More'a  Notes,  p.  xcv  ;  Beli's  Com.  i.  256, 
et  seq.,  451,  tl  seq. ;  Bank.  vol.  i.  p.  429 ; 
BeU's  Prtne.  §  133,  et  seq.;  Illust.  §  137; 
Brown  on  Sale,  pp.  574^-6  ;  Butch.  Jutlice  of 
Peace,  ii.  168;  Tail  on  Evidence,  3d  edition, 
pp.  298-9,  453-5 ;  Blair^g  Justice  of  Peace, 
L  t. ;  Roit'sLect.  ii.  456.  See  Artisttand  Ar- 
tijicers.     Workman.    Leaie. 

Locbmaben.  The  small  property  called 
the  four  towns  of  Lodtmahen  is  held  by  a 
teuure  peculiar  to  itself.  The  proprietors 
are  enrolled  as  kindlti  tenants  in  the  rental- 
book  of  the  proprietor  of  the  barony ;  and 
this  constitutes  a  title  of  property  which  has 
been  jadicially  recognised.  And  although 
those  tenants  have  neither  charter  nor  sa- 
sine,  yet  it  has  been  held  that  they  are  not 
removeable  by  the  landlord  ;  and  that  they 
may  diepono  or  burden  their  rights.  Kindly 
Tenants  of  LoeJtmaben  r.  Lord  Stormonl,  24th 
November  1726,  Mor.  p.  15,195  ;  Irving,  4th 
Feb.  1795,  Mor.  p.  10,316,  and  Bell'i  Folio 
Oases,  p.  145 ;  Mounsey,  30lh  Nov.  1808, 
Fae.  Coll.;  Ertk.  B.  ii.  tit.  6,  §^38,  note  ty 
Ivory ;  Banter's  Landlord  and  Tenant,  363  ; 
Bell  on  Leases,  i.  89  ;  Connell  on  Parishes,  389. 
See  Kindly  Tenants. 

Lochl.     See  Lakes. 

Look  01  Gowpin ;  is  the  perquisite  of  the 
servant  in  a  mill,  and  consists  of  a  small  quan- 
tity of  meal  regulated  by  the  custom  of  the 
mill.  This  is  one  of  the  sequels,  or  small 
services,  as  the  multure  is  the  payment  due 
to  the  proprietor  of  the  mill,  in  right  of  the 
thirlage.  Brsk.  B.  ii.  tit.  9,  §  19 ;  HwaterU 
Landlord  and  Tenant,  212;  Ross's  Lect.  iL 
171.     See  Thirlage. 

Lockfast  Places.  The  opening  of  lock- 
fast places  is  an  aggravation  of  theft,  and, 
when  combined  with  housebreaking,  is  of  a 
very  serious  nature.  It  is  immaterial  how 
the  security  has  been  overcome,  provided  the 
place  was  locked,  and  the  key  was  not  in 
the  lock.  Aliton^s  Print.  296;  Steele,  123. 
As  to  the  mode  of  obtaining  access  to  lock- 
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fast  places  in  order  to  execate  diligence  or 
the  Uke,  see  Open  Doors;  Kin^s Keyi. 

Loooa  Selioti.  It  is  necessai-y  in  criminal 
libels  to  specify  the  place  where  the  crime 
was  committed  with  as  much  precision  as  the 
circumstances  will  allow,  and  so  as  not  to  em- 
barrass or  perplex  the  puiel.  But  in  crimes 
the  nature  of  which  makes  the  place  immate- 
rial, this  rule  is  relaxed ;  as  well  as  when  the 
place  cauuot  be  known  to  the  prosecutor  with 
certainty.  To  warrant  conviction,  the  place 
must  be  proved  as  set  forth  in  the  libel ;  bat 
what  amounts  to  such  proof  will  depend  eo- 
tirely  on  the  specialties  of  the  case.  Ersk. 
B.  i.  tit.  2,  §  23 ;  Uame,  \l  207,  ei  seq. ; 
Alison's  Prae.  257.     See  Alibi.     Indictment. 

Loooa  Pmnitentue  i  a  power  of  resiling 
from  a  bargain,  before  an;  act  has  been  done 
to  confirm  it  inlaw.  It  depends  entirely  upon 
the  nature  of  the  contract,  what  are  the  re- 
quisites of  final  and  conclusive  engagement  in 
the  particular  case ;  but  it  is  a  general  rule, 
that  until  each  final  engngement,  there  is  al- 
ways a  privilege  to  either  party  to  retract 
his  intention  of  becoming  bound,  however 
strong!  J  expressed.  Thus,  in  consensual  con- 
tracts, if  one  make  an  offer  of  such  a  nature 
that  an  express  acceptance  of  it  is  expected, 
he  may  withdraw  the  offer  at  any  time  before 
acceptance.  The  rule,  however,  is  different 
where  the  offer  is  of  a  gratuitous  nature,  and 
acceptance  being  presumed  is  not  expected  to 
be  expressed.  In  such  a  case  there  is  no 
locus  peemtenlite,  since,  as  soon  as  the  offer 
reaches  the  party  to  whom  it  is  made,  there 
is  a  eottsensus  in  idtm  plaeHum.  There  may 
be  circumstances,  however,  in  which  even  a 
gratuitous  offer  may  be  withdrawn,  as  when 
the  person  making  it  has  intimated  his  de- 
sire that  he  should  be  infoiined  whether  or 
not  it  is  accepted.  Where  there  is  an  en- 
gagement among  several  individuals,  each  hu 
l0:,Ms  ptEnitenliie  until  the  consent  of  the  last 
has  been  given.  The  parties  have  Imik  pasni- 
leniim  where  writing  is  legally  requisite,  or 
has  been  stipulated,  and  has  not  yet  been 
authentically  executed  ;  such  is  the  case  in  a 
verbal  agreement  about  heritage.  Butsome- 
timea  the  parties  may  be  bound  by  a  present 
agreement,  although  it  is  their  intention  sub- 
sequently to  complete  the  transfer  in  a  more 
formal  manner.  And  whenever  there  has 
been  rei  ittUrvenius,  following  upon  an  infor- 
mal agreement,  the  locui  p<EHiUnti(E  is  barred. 
Ersk.  B.  iii.  tit.  2,  §  2,  3  ;  .Stair,  B.  i.  tit.  10, 
§  9 ;  B.  ii.  tit.  9,  §  20  ;  More's  Notes,  pp.  Ixv. 
xcv. ;  Bell's  Com.  i.  327  ;  BeU't  Print.  §  25-6- 
7;  Iltust.  ib. ;  Hurder's  Landlord  and  Tenant, 
pp.  277,  283 ;  B^  on  Leases,  i.  281-5,  294  ; 
Kamet'  EjuHy,  132.  See  Lease.  Rei  Inter- 
venfuj.  Homologation.  Offer.  Promise.  Ob- 
ligation.    Contract. 
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Lodgen.  In  England,  it  would  seem  that 
ledgers,  though  possessing  the  principal  part 
of  a  hoDSe,  have  no  right  to  vote  in  virtue  of 
such  possession,  the  owner,  how  small  however 
the  part  reserved  for  himself,  being  the  tenant 
of  the  whole  in  the  eye  of  the  law ;  Cham- 
ber^  Election  Law,  h.  t.  But  in  Scotland,  if 
the  yearly  rent  paid  by  the  lodger  for  his 
apartments,  exclusive  of  board,  amounts  to 
L.IO,  the  sheriK  are  in  the  practice  of  en- 
rolling him  aa  a  voter  on  this  qualification. 
See  Reform  Act. 

Lodjging-HoiUM.  It  seems  formerly  to 
have  bebn  laid  down,  that  the  keepers  of 
lodging-houses  were,  like  innkeepers,  &&, 
liable  under  the  edict  Naut<E,  eaupoaes,  for  the 
safety  of  goods  and  luggage  brought  into  the 
house  by  lodgers ;  May,  16th  Feb.  and  10th 
July  1694,  Mar.  9236.  Bnt  there  has  been 
no  recent  decision  t«  support  the  old  prece- 
dent. And  in  Watling  v.  Macdovgal,  lOth 
June  1825,  S.  A  D.  83,  "  the  Lords  wished 
it  to  be  distinctly  understood  that  they  did 
not  mean  to  decide  the  question,  whether  or 
not  the  keepers  of  lodgings  fell  under  tlie 
edict."  The  landlord's  hypothec  does  not  ex- 
tend over  the  effects  of  lodgers  in  a  lodging- 
house.  Mote's  Notes  on  Stair,  Ivii. ;  Belts 
Com.  i.  469 ;  BelPs  Princ.  §  236 ;  Hunter's 
Landlord  and  Tenant,  665.  ^e  Naulce,  Cau- 
poaet.     Innkeepers.     Furniture. 

Lodging  of  Papen.  See  Interloevior.  Pro- 
rogation.    Process.     Record.     Fe«-Fwtd. 

Log-Book,  The  log-book  of  a  ship  is  a 
book  into  which  the  contents  of  the  log> 
board  are  daily  copied  at  noon,  together  with 
every  circumstance  deserving  notice  which 
happens  to  the  ship,  either  at  sea  or  in  har- 
bour. In  the  contract  of  insurance,  as  proof 
of  loss,  the  log-book  and  protests  taken  on 
occasion  of  the  loss,  are  expected  to  be  fur- 
nished to  the  underwriters,  to  direct  their  in- 
quiries ;  but  they  are  not  proofs  on  which  the 
loss  can  be  rested,  unless  they  become  so  by 
the  inevitable  loss  of  other  evidence.  They 
may  be  used  to  contradict  the  evidence  of  the 
master  or  mate,  whose  statements  they  are; 
and  the  log-book,  unless  there  be  evidence  of 
its  loss,  must  be  produced,  as  a  check  on  the 
proceedings  of  the  voyage.  The  log-book  of 
a  ship  of  war  proves  the  time  when  her  con- 
vov  sailed,  or  when  a  ship  became  part  of  her 
convoy.  BeWs  Com.  i.  612;  BeWs  Princ.  % 
49S.     Tait  on  Evidence,  52.     See  Eoidenee. 

Loosing  of  Arreitmcait.  An  arrestment 
may  be  loosed  on  caution,  wherever  it  is  laid 
on  for  securing  an  illiquid  debt;  but  in 
every  case  where  the  debt  is  constituted  by 
the  decree  of  a  court,  or  where  there  is  a  de> 
cree  of  registration,  it  can  be  loosed  only  on 
consignation  of  the  debt ;  and,  accordingly, 
there  is  a  distinction  in  the  form  of  tiu  m- 
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t«re  of  arrestment  io  these  two  cases.  From 
this  rule,  howoTcr,  there  are  the  following 
exceptions:  1.  When  the  time  of  paying  of 
the  debt  la  not  arrived,  although  the  arrest- 
ment proceed  on  a  decree,  the  arrestmeat 
may  be  loosed  on  caution.  2.  An  arrest- 
nieut  founded  oa  a  mntaal  contract  may  be 
loosed  on  caution.  3.  So  may  an  arrestment 
on  a  decree  which  has  beea  suspended  or 
turned  into  a  libel.  Arrestments  ad/undan' 
Jam  juritdictiontm,  are  loosed  upon  the  debt- 
or's giving  security  ^WtcM  titli ;  and  where 
an  arrestment  appears  to  bo  nimions  and  op- 
pressive, the  Court  of  Session  will  grant 
warrant  for  loosing  arrestment,  without 
eautioD  or  consignation.  A  letter  from  an 
arrester  passing  from  arrestment,  or  holding 
it  as  recalled,  is  equivalent  to  a  discharge,  or 
to  a  loosing  of  the  arrestment.  A  discharge 
granted  by  an  arresting  creditor  to  an  arres- 
tee does  not  discharge  the  common  debtor  of 
the  remainder  of  the  debt,  the  arrestee  having 
been  discharged  only  as  such.  See  1  and2  Vict., 
c  I14,j20  ;  and  A.  S.,  June  8, 1850.  See  also 
Erik.  B.  iii.  tit.  4,  §  12  ;  Stair,  B.  iii.  tit.  1, 
534;  More'»  SoiM,^.  ccxci. ;  BdPt  Com.  ii. 
69;  5ani.  ?ol.  ii.  p.  199;  BelPt  Princ. 
5  2361-2;  Maelaiirin's  Sherif-Caurt  Protest, 

?.  245;  Tail's  Justice  of  Peace,  voce  Arrestment; 
arid.  Sli/iet,  2d  eiit.  vol.  ii.p.80;  iii.  p.  556, 
et  leq. ;  Ross's  Leet.  i,  458.  See  Arralmmt. 
Fortheoming. 

Lord's  Mj.    See  Sunday. 

Lord ;  &  title  of  honour  given  to  a  peer  of 
the  realm.  It  is  applied  also  by  courtesy  to 
alt  the  sons  of  a  duke,  and  to  the  eldest  son 
of  an  earl.  It  is  also  used  to  the  judges  of 
the  Court  of  Session,  and  to  other  persons 
honourable  by  their  offices.  See  Tomlins' 
Diet.  h.  t. 
•  Lord  Advocate.    See  Advoeah,  Lord. 

Lord  Ja«tic&.Clei]L  The  Lord  Justice- 
Clerk,  in  absence  of  the  Lord  Justice-Giene- 
ra],  is  the  presiding  judge  in  the  Court  of 
Justiciary.  He  is  also  one  of  the  Officers  of 
State  for  Scotland,  and  one  of  the  commis- 
sioners for  keeping  the  Scottish  TSgalia.  The 
Lord  Justice-Clerk  is  always  one  of  the  Sena- 
tors of  the  College  of  Justice,  and  Lord 
President  of  the  Second  Division  of  the  Court 
of  Session.  It  appears  that,  prior  to  1671, 
the  Justice-Clerk  was  not  one  of  the  judges 
of  the  Court  of  Jasticiary,  but  merely  the 
clerk  and  assessor  of  Court ;  Hume  ii.  17.  The 
office  of  Lord  Justice-Clerk  is  now,  in  point  of 
rank,  the  second  judicial  appointment  in  Scot- 
laud.    See  Justiciary  Court.    Sessitm,  Court  of. 

Lord  Jnatice-Oeneral.  See  Justiee-Gmeral. 

Lord-Lleatenant.   See  Lieulefumt. 

Lord  Preiideat ;  the  presiding  judge 
ttie  Court  of  Sessiou.  See  Session,  Court 
Colisge  of  Justice. 
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Lordi  of  the  Artlolei ;  a  committee  of  the 
Scottish  Parliament,  bywhom  the  laws  to  be 
proposed  in  Parliament  were  prepared.  See 
Articles,  Lords  of. 

Lords  of  Erection.  On  tbe  Reformation, 
the  King,  as  proprietor  of  the  benefices  for- 
merly held  by  the  abbots  and  priors,  gave 
them  out  in  temporal  lordships  to  those  whom 
he  chose  to  favour,  who  were  termed  Lordsof 
Erection.     See  Erection,  Lords  of. 

Lorda  of  luatioiary;  the  judges  of  the 
Court  of  Justiciary,  or  Criminal  Court.  See 
Justiciary  Court. 

Lords  of  R«sr&lit7 ;  were  persons  to  whom 
rights  of  regalities  were  given  by  the  Crown. 
Under  those  righk  they  possessed  a  civil  juris- 
diction equal  to  that  of  a  sheriff ;  and  their 
criminal  jurisdiction  extended  to  the  four 
pleas  of  the  Crown.  Persons  amenable  to  the 
jurisdiction  of  a  Lord  of  Regality  might  have 
been  repledged  from  the  Justiciary.  It  was 
—  account  of  this  extended  and  royal  juris- 
ition  that  the  persons  to  whom  regdities 
were  given  received  the  titles  of  Lords  of 
Regality,  though  only  commoners.  The  Lord 
of  Regality  acted  by  a  steward  or  bailie  ap- 
pointed by  himself.  Ersk.  B.  i.  tit  4,  §7. 
See  Regality. 

Lorda  of  Parliament  The  House  of 
Lords  is  the  second  branch  of  the  Legislature, 
isisting  of  the  Lords  Spiritual  and  Tempo- 
ral, assembled  in  one  house.  The  nobility  of 
Scotland  in  the  Imperial  Parliament  is  repre- 
sented by  sixteen  noblemen,  chosen  from  the 
body  of  the  Scotch  nobility.  See  EUction 
Lams.     Parliament. 

Lords  of  Bession ;  the  judges  of  the  Court 
of  Session.  See  Session,  Court  of. 
.  Lost  Things  lost  (other  than  strays  and 
waifs,  regarding  which  there  are  certain  pe- 
culiarities elsewhere  noticed)  may,  after  all 
means  have  been  taken  to  advertise  them,  be 
possessed  by  the  finder  without  fault ;  and  if 
not  claimed,  he  may  dispose  of  them  if  they 
cannot  be  conveniently  preserved  without 
faasard.  The  loser  has,  however,  a  right  to 
restitution  on  identifying  his  property,  at  any 
time  within  the  long  prescription  ;  and  if 
the  finder  sell  the  subject  to  a  third  party, 
that  third  party  miut,  if  called  upon,  restore 
it  to  the  owner,  and  take  bis  recourse  under 
the  warrandice  against  the  seller.  The  effect 
of  a  personal  exception  raised  against  the 
owner,  in  consequence  of  neglect  implying  de- 
reliction, must  depend  upon  specialties  and 
tbe  degree  of  care  with  which  the  finder  ad- 
vertised. Tbe  possession  of  moveables  pre- 
sumes the  right  of  property,  and  when  the 
alleged  true  owner  comes  to  vindicate  his 
property,  from  a  person  in  whose  possession 
it  is  found,  it  is  not  sufficient  for  him  to  prove 
that  it  once  belonged  to  him ;  he  must  also 
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prove  that  he  loet  the  possession,  either  by  the 
fraud  of  BOiue  other  party,  or  upon  somo  foot- 
ing which  did  not  deprive  him  of  the  owner- 
ship. When  title-deeds  are  lost,  the  reniedj 
irovidedia  an  action  of  proving  the  tenor.  See 
Voeinjf  the  Tenor.  Shonld  the  finder  of  a 
bill  transfer  it  to  another  party  for  value, 
the  acquirer  has,  under  certain  mod  ideations, 
a  full  right  to  it.  But  an  action  lies  to  re- 
cover the  document  or  its  value  from  one 
{iroved  to  have  found  it.  Formerly,  in  Soot^ 
and,  the  holder  of  such  a  documentf  though 
he  got  it  from  the  thief  or  the  finder,  was  not 
bound,  even  on  notice  by  the  former  owner, 
to  prove  that  he  gave  a  consideration  for  it ; 
but  the  other  party  required  to  prove  that 
the  holder  gave  no  value.  This,  however, 
was  altered  by  the  Mercantile  Law  Amend- 
ment Act,  19  and  20  Vict.  c.  97, 1856,  and  the 
holder  of  a  lost  or  stolen  bill  must  now  prove 
that  value  was  given  for  it;  but  such  proof  may 
be  by  parole  evidence.  Bankers  incautiously 
changing  lost  or  stolen  notes  have,  in  several 
cases,  been  found  liable  for  the  amount ;  but 
this  is  a  question  necessarily  depending  upon 
specialties — the  suspicious  circumstances  in 
which  the  bank-note  wasoffered—theunusually 
large  amount — the  notices  given  of  the  loss  or 
robbery,  and  the  like.  Although  a  bill  or  note 
■hould  be  lost  or  destroyed,  even  while  in  the 
drawer's  hands,  the  creditor  must  protest  it 
for  non-acceptance  and  non-payment,  as  if 
it  were  extant,  and  must  give  due  notice  of 
its  dishonour  to  all  the  previous  parties, 
otherwise  he  will  lose  his  recourse  against 
them.  The  protest,  in  such  a  case,  may  be 
made  on  a  copy  of  the  bill  or  note.  In  Scot- 
land, the  tenor  of  a  lost  bill  may  be  esta- 
blished by  a  process  for  proving  the  tenor,  in 
which  the  pursuer  must  first  prove  the  eatut 
amiaiotUs,  and  he  will  then  be  entitled 
to  prove  the  tenor,  in  the  same  manner  as 
is  usually  done  in  such  processes.  The  action 
has  occasionally  been  dismissed,  on  theground, 
that  the  cams  ammionie  libelled  was  not 
sufficient  to  warrant  a  proving  of  the  tenor. 
A  proving  of  the  tenor  may  be  pursued  by 
any  party  who  has  a  direct  interest  in  it. 
But,  although  the  loss  of  a  bill  and  its  con- 
tents be  thus  proved,  the  creditor  is  not,  in 
all  cases,  entitled,  unconditionally,  either  to 
have  a  new  instrument  from  the  drawer  in 
place  of  the  former  one,  if  it  has  been  lost  or 
destroyed  before  the  term  of  payment,  or  to 
enforce  payment  of  it  when  due.  If,  indeed, 
the  first  instrument  have  been  actually  de- 
stroyed, or  if  it  were  specially  indorsed  to  the 
loser,  the  drawer,  when  called  upon  for  a  new 
bill  or  note,  cannot  object  that  be  runs  the 
riak  of  a  claim  from  a  third  party  on  the 
former  one.  It  is  thought,  however,  that  in 
Scotland,  it  would  be  necessary  for  one  elaim- 
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ing  payment  of  a  lost  bill  not  indorsed,  or 
specially  indorsed  to  him,  or  requiring  the 
drawer  to  grant  a  new  hill  or  note  instead  of 
it,  to  find  caution  that  he  will  not  indorse  the 
first  bill,  if  found,  to  a  third  party.  If  the 
lost  bill  or  note  is  blank  indorsed,  or  payable 
to  the  hearer,  eo  as  to  be  transferable  by 
delivery,  the  creditor  cannot  maintain  ac- 
tion for  it,  without  finding  security  to  the 
debtor  against  his  being  made  liable  for  pay- 
ment to  Bome  other  holder.  See  the  subject 
of  lost  bills  fully  and  ably  treated  in  Thorn- 
ton m  Bilit,  309,  d  teg.  See  also  Stair,  B.  i. 
tit.  7,j3;  tit.  11,  §2;  Mor^t  Notes,  xlviii,, 
cli.  ;£rtjt.B.  ii.  tit.  1,§12;  Bant.  B.  i.  tit.8, 
§  4.  See  Vilium  Rmm.  Proving  the  Tour. 
Damage.     Sisk.     Dereliction, 

Lottery.  State  lotteries  are  a  kind  of 
public  game  at  haiard,  resorted  to  byGovera- 
ment  in  order  to  raise  money  for  the  eervica 
of  the  State.  In  Britain,  these  lotteries 
were  sanctioned  by  Parliament,  and  manned 
by  Commissioners  named  hy  the  Lords  of  the 
Treasury  for  that  purpose.  In  the  reign  of 
Queen  Anne,  it  was  thought  necessary  to  sup- 
press lotteries  as  public  nuisances  ;  but  after 
that  time,  they  were  licensed  by  act  of  Par- 
liameut,  ander  various  regulations.  The  act 
passed  in  1778  restrains  any  person  from 
keeping  an  office  for  the  sale  of  tickets,  shares 
or  chancel,  or  for  buying,  selling,  insuring  or 
registering,  without  a  license.  The  act  also 
contains  certain  regulations  for  the  preven- 
tion of  fraud,  prohibits  the  division  of  tickets 
into  more  than  sixteen  shares,  and  provides 
for  the  transacting  of  business  in  the  lottery 
offices.  A  supplementary  act  was  passed  in 
1793  to  prevent  the  frauds  committed  by  in- 
suring tickets ;  but  at  length,  state  lotteries, 
which  had  been  found  to  be  highly  prejudicial 
to  public  morals,  were  abated  by  a  Treasary 
minute,  which  provided,  that  from  and  after 
the  I8th  of  October  1826,  they  should  cease 
and  determine  ;  and  this  abolition  was  ac- 
companied with  a  prohibitory  declaration 
against  all  attempts  on  the  part  of  indivi- 
duals to  revive  or  continue  them  in  any  mode 
or  form  whatsoever.  In  the  year  1831,  a  pri- 
vate act  of  Parliament  (1  and  2  Will.  IV.  e. 
8)  was  passed,  under  colonr  of  which  certain 
street  property  in  Gla^w  was  disposed  of 
by  way  of  lottery  ;  but  it  is  now  well  under- 
stood  that  this  act  was  passed  ^wrtncurimw,  and 
in  ignorance  of  its  true  purport,  and  that  any 
future  attempt  of  a  similar  description  would 
be  unsuccessful.  See  4  and  5  WiU.  IV.  c 
37,  by  which  the  Qlaigow  street-lottery  was 
brought  to  an  end.  It  would  rather  appear 
that  private  lotteries  may  he  removed  as  a 
nuisance  at  common  law ;  but  the  point  has 
not  been  decided.  By  6  and  7  Will.  IV.  e. 
66,  (he  advertisement  in  Britain  of  ftmqju 
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and  otiier  illegal  lotturiee  iB  prohibited,  under 
&  penalty  of  L.SO.  Hutch.  Just.  ii.  363, 365 ; 
Tate*  Just.  h.  L 

IiUcratiTe  Suoeesdon.  The  passive  title 
of  prae^tio  ktEredttatii,  U  that  whereby  an 
heir-apparent  vho  accepts  gralnitcusly  of  a 
grant  from  his  ancestor  of  any  part,  howerer 
small,  of  the  estate  to  which  he  ia  to  succeed 
qua  heir,  is  thereby  subjected  to  the  payment 
of  all  the  debts  of  the  ancestor  contracted 
prior  to  the  grant.  But  the  heir,  before  he 
incnrs  this  passive  title,  must  be  Buccesaor 
tiiulo  IwTotiva,  by  a  locrative  title — that  is, 
he  must  have  received  the  grant  gratuitously : 
for  wherever  an  heir  has  made  a  bona  jidt 
purchase  from  his  ancestor,  not  struck  at  by 
any  of  the  bankrupt  statutes,  he  docs  not  in- 
cur any  passive  representation.  Where,  how- 
ever, as  in  this  case,  the  transaction  is  inter 
eoinjnnelat  personat,  the  mere  recital  of  oner- 
oos  causes  in  the  deed  will  not  be  held  suffi- 
cient proof  of  onerosity.  If  the  price  paid 
by  the  heir  comes  near  the  value  of  the  pro- 
perty which  he  has  thus  acquired,  he  will 
thns  escape  the  penal  oonseqnences  of  pas- 
sive title ;  but  prior  creditors  of  the  ances- 
tor may  set  aside  the  right  nnder  the  art 
1621,  c  18,  in  so  far  as  It  appears  to  be  gra- 
tuitous— the  heir  being  in  that  case  liable 
only  in  quantum  lucratut  est.  fruit.  B.iii. tit. 
8,  §  87-89;  Stair,  B.  iii.  tit.  7;  Mor^fs 
Jioltt,  cccxxxviii. ;  Battk.  ii.  874.  See  also 
Conjunct  and  Confident.     Pattive  Titlet. 

As  a  special  service  no  longer  infers  a  gene- 
ral passive  representation,  it  may  be  doubted 
whether  the  representation  would  now  be 
held  to  extend  beyond  the  valne  of  the  sub- 
ject acquired  by  the  heir  from  his  ancestor. 
The  acc^ttance  of  the  subject  is  held  to  be 
equivalent  to  an  entry  aa  heir.  It  should, 
therefore,  be  attended  with  the  same  conse- 
qnenees,  bat  not  greater. 

LootlU.     See  /mfreciVify. 

Luggage.  The  proprietors  of  a  stage- 
coach are  liable  for  the  safety  of  the  luggage 
of  passengers.  The  value  of  the  lost  article 
is  ascertained  in  the  manner  explained  in  the 
articles  NauUB  cawpimM,  and  Innkeepers.  The 
coach-master  takes  his  risk  of  the  probabli 
value  of  the  luggage,  including  such  a  sum  of 
money  as  may  reasonably  be  carried 
portmanteau  for  the  occasions  of  the  journey. 
But  if  the  luggage  be  of  extraordinary  valuci 
this  ought  to  be  stated,  and,  if  demanded, 
additional  hire  paid  in  proportion  to  the 
additional  risk  incurred ;  otherwise  the  coach- 
master  will  not  be  liable  beyond  the  value  to 
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be  reasonably  expected;  11  Gee.  IV.  and  1 
Will.  IV.  c.  68.  There  is  a  lien  on  a  passen- 
ger's or  traveller's  luggage  for  his  passage 
money  or  fare.  BeWg  Com.  i.  471;  li.  100. 
See  Public  Carriages. 

Lunatic  ;  is  one  who  is  seized  with  perio- 
dical fits  of  frenzy.  See  Idiot.  Insanity, 
Imbecilili/.   Brieve  of  Furiosity. 

Innatio  Atflnm.  The  act  20  and  21 
Vict.  c.  71,  1867.  now  regulates  the  care  and 
treatment  of  lunatics  ;  and  the  previous  acts, 
55  Geo.  III.,  c.  69  ;  9  Geo.  IV.,  c.  34  ;  and  4 

id  5  Vict.,  c,  60,  are  repealed.  Under  this 
act,  the  term  lunatic  means  "  any  mad,  or 
furious,  or  fatuous  person,  or  person  so  dis- 
eased or  affected  in  mind  as  to  render  him 
unfit,  in  the  opinion  of  competent  medical 
persons,  to  be  at  large,  either  as  regards  his 
own  personal  safety  or  conduct,  or  the  safety 
of  the  persons  and  property  of  others,  or  of 
the  public." 

LyDn-Kiag-at-Armi.  This  oSlcer  takes 
his  title  of  Lyon  from  the  armorial  bearing 
of  the  Scottish  kings,  the  lion  rampant.  The 
officers  serving  under  him  are  heralds,  pur- 
suivants, and  messengers.  The  ancient  duty 
of  this  officer  was  to  carry  public  mess^es  to 
foreign  states ;  and  it  is  still  the  practice  of 
the  heralds  to  make  all  royal  proclamations 
at  the  cross  of  Edinbui^h.  The  jurisdiction 
given  to  the  Lyon-King-at^Arms  by  the  acts 
1592,  c.  127,  and  1672,  c.  21,  empowers  him 
to  inspect  the  arms  and  ensigns-armorial  of 
all  the  noblemen  and  gentlemen  in  the  king- 
dom, to  distinguish  the  arms  of  the  younger 
branches  of  families,  and  to  give  proper  arras 
to  virtuous  and  well-deserving  persons  ;  to 
matriculate  such  arms ;  and  to  fine  those  who 
use  arms  which  are  not  matriculated,  in 
L.IOO  Scots,  with  the  forfeiture  of  the  goods 
and  furniture  on  which  the  arms  are  repre- 
sented. The  Lyon-King-at-Arms  may  de- 
prive or  suspend  messengers  by  the  advice  of 
the  Court  of  Session  ;  and  he  may  fine  them 
to  the  extent  of  the  sum  for  which,  at  their 
admission  to  the  office,  they  found  caution. 
The  Court  of  Session  has  the  power  of  re- 
viewing the  decision  of  the  Lyon  Court  as  to 
the  matriculation  of  arms ;  but  a  reductioD 
of  a  matriculation  of  arms  is  incompetent  at 
the  instance  of  a  party  who  does  not  claim 
right  to  the  arms  in  question.  Ersk.  B.  i.  tit. 
4,  §  32  ;  More't  Notes  on  Stair,  ccclxi. ;  Bank. 
ii.  507  ;  Kamei'  Equity,  316  ;  Shaw's  Prae. 
i.  20,  and  eases  there  died.  See  Arms.  Xes- 
smgers-at-AtiM. 
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Kaoer.  Tlie  m[u:«-beArerB  are  ofBcers 
Attending  ou  tlie  Courts  of  Session,  Teinds, 
Justiciary,  &nd  Exchequer.  They  are 
nated  by  the  Crown,  or  by  a  pvraon  deriving 
right  from  the  Crown ;  and,  properly  speaking, 
they  are  the  Berrants  of  the  courts,  and  the 
attendants  on  the  judges  an  the  bench-  It 
the  duty  of  the  macers  to  preserve  silence  in 
the  court,  to  execute  the  orders  of  the  judges, 
to  call  the  rolls  of  court,  and  to  eiecut«  such 
warrants  for  the  apprehension  of  delinquents, 
&c.,  as  are  addressed  to  them.  See  11  and 
12  Viet.  0.  79,  §  6.  When  processes,  after 
lieing  borrowed,  are  not  returned  in  pri 
time,  theyi  as  well  as  messeugers-at-ai 
may  eieaute  the  captions  issued  against  the 
borrowers  to  force  them  back.  See  Caption, 
process.  The  fixed  salary  of  each  of  the 
seven  macers  of  the  Court  of  Session  and  of 
the  Teind  Court  is,  by  1  and  2  Vict.  o.  118, 
§  25,  li.lOO  per  annum  ;  besides  certain  other 
gratuities,  variable  in  amount,  but  divisible 
equally  amongst  the  whole  macers  of  those 
courts.  They  hold  their  office  ad  vitam  aut 
eulpam.  There  were  three  macers  in  the 
Jury  Court  before  its  incorporation  with  the 
Court  of  Session;  and  it  was  enacted,  that 
the  macers  of  the  Jury  Court  should  continue, 
both  at  Edinburgh  and  on  the  circuits,  to 
discharge  the  duties  of  their  respective  offices 
in  the  Court  of  Session  after  the  union  of  the 
two  Courts;  and  that  as  vacancies  should 
occur,  the  number  of  macers  should  be  reduced, 
so  that  they  should  not  exceed  the  number  of 
macers  formerly  officiating  exclusively  in  the 
Court  of  Session  ;  1  WiU.  IV.  c.  69,  §5  12, 13. 
Brieves  for  serving  heirs,  where  the  Judge 
Ordinary  is  incompetent,  or  where  expediency 
renders  it  necessary,  were  formerly  directed 
to  the  macers  of  the  Court  of  Session,  as  she- 
riffs in  that  part,  under  a  special  commission 
from  the  Scotch  Chancery  Office.  The  prac- 
tice, however,  was  abolished  in  the  year  1321 ; 
and  by  1  and  2  Qeo.  IV.  c.  38,  j  11,  those 
services  which  were  in  use  to  be  conducted 
before  the  macers,  are  directed  to  proceed 
before  the  Sheriff  depute  of  Edinburgh,  or  his 
substitute,  under  a  special  commission  from 
Chancery,  similar  to  that  in  virtue  of  which 
the  macers  formerly  acted.  Slair,  B.  iv.  tit. 
3,  S  18  ;  Mora's  Notes,  p.  ccclxxvi. ;  Ertk.  B, 
i.  tit.  4,  §  33 ;  B.  iii.  tit.  6,  $  7  ;  tit.  8,  §  64, 
sn^  Ifotei  by  Ivory;  Bank.  vol.  ii,  pp.  507, 
471 ;  Kames'  Stat.  Lam  abridg.  h.  L ;  Macfar- 
lana's  Jury  Prac  p.  9 ;  S/umd's  Prae.  i.  119. 
See  Brieves.     Service. 

MftchMniwin ;   aocording    to    Skene,    is 
manzie,  hurt,  mutilation,  demembration,  or 


the  loss  or  tinsel  of  any  member  of  a  man'* 
body.    Skene,  h.  t. 

Haohinery.  Questions  sometimes  occur 
between  landlord  and  tenant,  or  between 
heir  and  executor,  as  to  the  property  of 
machinery  in  mills  and  manufactures;  and 
in  particular,  as  to  whether  certain  parte  of 
the  machinery  are  heritable  or  moreable. 
Such  questions  are  considered  in  the  article 
Fixlvres.  In  addition  to  the  authorities  there 
cited,  see  Mor^s  Notes  on  Stair,  cxlv. ;  Ersk.  B. 
ii.  tit.  2,  S  4,  note  by  Ivory.  And  as  to  leases 
of  machinery  in  manufactories  or  public 
works,  see  Manufactories. 

Magiitratfl.  In  a  large  acceptation,  this 
term  comprehends  all  in  authority,  including 
even  the  Sovereign.  Magistrates,  therefore, 
are  either  supreme  or  subordinate.  The 
subordinate  magistrates  are  those  (as  judges) 
who  derive  from  the  head  of  the  State,  or 
first  magistrate,  all  their  authority,  and  are 
accountable  to  him  for  their  conducL  This 
term  is  colloquially  applied  to  the  provost 
and  bailies  of  hurghs.  The  magistrates  of 
all  hurghs  have  the  cognizance  of  debts  and 
questions  of  possession  between  the  inhabit- 
ants of  the  bargh  ;  and  it  is  generally  sup- 
posed that  the  magistrates  of  royal  burghs 
have  as  extensive  a  civil  jurisdiction  within 
the  burgh  as  a  sheriff  has  in  his  territory, 
except  in  so  far  as  particular  jurisdictions 
conferred  by  statute  on  the  sheriff  are  ex- 
clusive. The  criminal  jurisdiction  of  the 
magistrates  of  burghs  is  now  very  limited, 
extending  merely  to  petty  riots  and  matters 
of  police  ;  but,  in  some  of  the  larger  burghs 
(as  Edinburgh,  Glasgow,  and  Aberdeen),  the 
mt^bt rates  have  arightof  sheriffship,  which 
gives  them  the  same  jurisdiction  within  their 
bounds  as  the  sheriff  possesses  in  tlie  county. 
The  magistrates  have  been  found  competent 
judges  concerning  debts  due  to  the  burgh, 
and  they  have  jurisdiction  in  a  cause  at  the 
instance  of  a  tacksman  of  their  customs ; 
but  they  are  incompetent  to  Judge  as  to  the 
power  of  levying  assessments  laid  on  by 
themselves  in  questions  lietween  the  collector 
of  the  assessments  appointed  by  them,  and 
the  parties  on  whom  they  are  imposed. 
They  have  also  been  found  incompetent  in 
a  question  between  their  own  treasurer  and 
other  parties  relative  to  an  alleged  violation 
of  the  right  of  the  hnrgh.  SUsir,  B.  i*. 
tit.  47,  §19;  Moris  Notes,  p.  cceoxxzii.; 
Ersk.  B.  i.  tit.  A.  §  21 ;  Didaon  o%  Enimes, 
ii.  801 ;  Rons's  Led.  i.  90,  324,  343 ;  AUmfi 
Prae.  61 ;  Maelaurin's  Sheriff  Proeeu,  Sd  sdiL 
40.    As  to  the  election  of  m^iatntea,  «• 
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Burffh  Royal.  Election  Law;  and  as  to  thel) 
obligation  to  maintain  sufficient  prisons,  see 

KBgns  Charta ;  tbe  great  charter  of 
English  liberties,  granted  in  the  ninth  year 
of  King  Henry  III.,  and  repeatedly  confirmed 
dnring  tbe  reign  of  that  monarch  and  of  his 
snoceasors.  It  relates  to  the  freedom  of  the 
cburcb  ;  tbe  nobility ;  tbe  guardianship  and 
marriage  of  beirs  ;  the  dowers  of  women  ; 
the  dntiee  of  sberifis  ;  the  liberties  of  tovns 
and  corporations ;  tbe  appointment  of  courts . 
remedies  for  oppression,  and  appeals  against 
nnjast  judgments  :  and  contains  otber  tbe 
like  provisions  calculated  to  preserTO  the 
liberty  of  the  anbject  and  promote  the  wel- 
fare of  the  country.  Magna  Charta  is  the 
most  ancient  written  law  of  England.  Tom- 
few'  Diet.  A.  /. ;  4  Blaektt.  c.  33,  p.  423.  See 
Libertyi     Habeas  Oorput. 

Kuliem  or  Maytbsm ;  in  English  law,  the 
Tiolently  depriving  another  of  the  use  of 
snob  of  his  members  as  may  render  him  the 
less  able,  in  fighting, either  to  defend  himself 
or  to  annoy  his  adversary.  A  person  who 
maims  himself,  that  be  may  have  the  more 
colour  to  beg,  or  that  he  may  not  be  impressed 
for  a  soldier,  may  be  indicted  and  fined.  T'tnn- 
litu'  Did.  h.  I.     See  Maiming. 

Kail ;  is  an  old  Scotch  law  term  signifying 
rmU  ffrou-iiMiJ  is  the  rent  payable  for  cattle 
sent  to  graze  on  tbe  pasture  of  another.  The 
proprietor  or  principal  tenant  of  the  pasture 
has  a  lien  or  right  of  retention  of  the  cattle 
JQ  security  of  the  grass-mail.  Where  the 
cattle  of  others  are  admitted  to  graze  by  a 
principal  tacksman,  his  landlord's  right  of 
hypothec  does  not  extend  over  such  cattle, 
but  only  over  the  grass-mail  payable  for 
them.  BtU^i  Com.  ii.  29  and  104,  and  BeU 
on  iMUet,  i.  398.     See  Qratt. 

Mail  It  is  an  indictable  offence  for  a 
servant  of  tbe  Fost-Office  to  open  a  mail-bag 
with  an  intent  to  steal ;  Aliton'i  Prine.  342  ; 
and  whoever  detains  letters  or  mail-bags  in 
coarse  of  conveyance  by  post,  which  have 
been  dropped  and  found  on  the  highway  or 
elsewhere,  is  guilty  of  a  misdemeanor ;  4 
Geo.  III.,  c.  81,  §  1 ;  Siede,  131.  For  the 
provisions  of  7  Will.  IV.,  c  36,  relative  to 
robbery  from  the  mail,  and  other  Post-Office 
offences,  see  Poet-O^t  Offewes. 

Kail-Coaches.  The  proprietors  of  mail- 
coaches  are,  like  other  public  carriers,  liable 
under  the  edict  Jfaut^,  catipimet,  and  are 
responsible  for  the  negligence  of  their  drivers. 
But  there  are  statutory  restrictions  of  the 
liability  of  public  carriers  for  certain  goods 
above  the  value  of  L.IO,  unless  certain  speci- 
fied conditions  are  complied  with;  II  Ow. 
IV.  and  1  WiU.  IV.,  c.  68.  See  Nauia,  enw- 
poita.     Carrieri.    Public  Carriaga.    Luggage. 


U ailli  and  Ihttiea ;  are  the  rents  of  an 
estate,  whether  in  money  or  grain ;  faence, 
an  action  for  the  rents  of  an  estate,  competent 
either  to  a  proprietor  or  to  one  claiming 
right  under  a  conveyance,  legal  or  voluntary, 
or  even  an  assignation  to  the  rents,  is  termed 
an  action  of  maills  and  duties.  This  action 
is  either  petitory  or  possessory.  Tbe  petitory 
action  is  founded  on  a  right  in  the  pursuer 
on  which  no  possession  has  followed ;  and  in 
such  an  action  it  is  necessary  to  call  not  only 
the  tenants,  but  also  the  proprietor  or  life- 
renter,  and  the  pursuer  must  support  his 
right  of  action  by  the  production  of  titles 
preferable  or  superior  to  theirs.  In  the 
possessory  action  there  is  no  occasion  to  call 
any  other  than  the  parties  in  the  natural 
poBseBsion  of  the  ground ;  Ertk,  B.  iv.  tit.  1, 
\  49.  In  the  action  of  maills  and  duties 
there  ia  an  exceptiou  in  favour  of  the  tenant, 
who  is  not  liable  for  arrears  of  rent  after 
five  years  from  the  time  of  his  removing  from 
the  lands.  This  quinquennial  prescription 
was  introduced  by  the  act  1669,  c.  9.  StaiT, 
B.  ii.  tit.  12,  §  32 ;  B.  iv.  tit.  22,  §§  7  and 
15 ;  tit.  26,  §  4 ;  More't  Noia,  p.  cclixiii. ; 
£atut.  vol.  ii.  p.  170;  BeJfi  Prine.  §  634; 
Jllwl.  ib. ;  Hanlei'i  Landlord  and  Tenant,  pp. 
663-8  i  Jurid.  Styles,  2d  edit.  vol.  iii.  pp.  7, 
126,  6&2;  BM  on  Leatet,  ii.  51;  Ross's 
Lect.  ii.  235,  381.  431-9  ;  A'anw*"  Eqwty, 
"90.     See  Preteription,  Quinq^^mnial. 

Maiming.  Shooting,  stabbing,  or  throw- 
ig  of  sulphuric  acid  with  intent  to  maim  or 
disfigure,  is  a  capital  offence;  6  Geo.  IV.,e. 
126;  Alison's  Prine.  168.  See  Shooting  and 
Stabbing. 

KaiapriM ;  in  English  law  the  taking  or 
receiving  into  friendly  custody  a  person  who 
otherwise  might  be  committed  to  prison,  upon 
security  given  that  he  shall  be  forthcoming 
at  a  time  and  place  aeaigoed.  It  differs  from 
bail  in  this,  that  a  person  matnprised  is  said 
to  be  at  large  until  the  day  of  his  appearance. 
A  man  let  to  bail  is  still  within  the  judge's 
ward  of  time.     Tomlint'  Diet.  h.  t, 

Kaintenance ;  in  English  law  the  unlaw- 
ful taking  in  band  or  upholding  of  a  cause 
or  person ;  an  officious  intermeddling  in  a 
suit  that  no  way  belongs  to  one,  by  main- 
taining or  assisting  either  party,  with  money 
or  otherwise,  to  prosecute  or  defend  it.  It 
also  signifies  the  buying  or  obtaining  of  pre- 
tended rights  to  land,  for  the  purpose  of 
raising  actions  upon  them  ;  or  entering  into 
an  agreement  by  which  a  stranger  gets  tbe 
benefit  of  a  suit,  on  condition  of  his  conduct- 
ing and  prosecuting  it.  An  attorney  is 
guilty  of  maintenance  who  undertakes  a  suit 
upon  the  understanding  that  he  is  to  bear  all 
the  costs  out  of  bis  own  pocket,  and  that  his 
client  will  be  free  from  all  loss ;   or  who 
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ofTera  to  recover  a  doubtful  claim,  od  condi- 
tion of  getting  part  of  the  product  of  the 
Buit.  At  common  law,  personB  guilty  of  maiD- 
teoaDce  ma;  be  prosecuted  by  indictment, 
and  be  fined  or  imprisoned,  or  be  compelled 
to  make  aatisfactiou  by  action.  Timlin^ 
Did.  h.  t.  See  Padwa  Jllieitum,  But/ing  of 
Pleas.     Champerty. 

Mainten&lioe.     See  Aliment. 

JCfuestatia  Crimen ;  or  treason ;  a  crime 
aimed  t^inat  the  Sovereign  or  the  State,  and 
intended  to  aubvert  the  constitutioD.  See 
Trecuon, 

Kiyor;  a  person  of  f^ill  legal  age,  which, 
both  in  male  and  female,  is  the  age  of  tweuty- 
one  years  complete.  See  Minor.  Curatory. 
Pupil.     Tutor. 

Xajor  and  Xinor  tn  a  libd.  The  major 
propOBttioD  in  a  criminal  libel  names  the 
crime  to  he  charged,  or,  if  it  have  no  pro- 
per name,  describes  it  at  lai^,  and  charac- 
terizes it  as  a  crime  severely  pnnishable.  The 
^u-  /  minor  proposition  avers  the  panel's  guilt  of 
V  '  Jfl^'^ha  crime,  and  supports  the  averment  by  a 
*'''^,^  narrative  of  the  fact  alleged  to  have  been 
'^'v^  committed ;  it  being  necessary  that  the  minor 
'//  agree  with  the  m^r.     And  the  concltuion 

>  infers  that,  on  conviction,  he  ought  to  be 
punished  with  the  pains  of  law  applicable  to 
his  offence.  Hume,  ii.  155, 164, 181 ;  SUele, 
188 ;  Aliton'$  Prac.  228,  246. 

M^ority;  the  major  or  greater  number 
of  persons  intrusted  witb  the  performance 
of  a  certain  act  or  duty.  Independently  of 
special  statute,  or  covenant,  or  of  inveterate 
consuetude  (as  in  the  case  of  public  assem- 
blies, courts  of  justice,  &c.),  there  seems  to  be 
no  sonnd  principle  under  which  the  majority 
can  bind  the  minority.  But  under  various 
statutes,  of  which  theBankrupt  Statute  is  one, 
as  well  as  under  contracts  of  copartnership, 
nominations  of  trustees,  the  constitutions  or 
charters  of  joint-stock  companies,  and  other 
analogous  associations,  special  enactments, 
conditions,  or  articles  are  usually  inserted, 
declaringthat  the  majority  shall  decide.  Un- 
der the  Bankrupt  Statute,  the  m^ority  of  cre- 
ditors in  value  or  extent  of  debt  determines 
the  election  of  trustee  or  commissioners,  or 
gives  directions  as  to  the  management  of  the 
estate.  More  than  a  mere  majority,  however, 
is  required  to  discharge  the  bankrupt  or  to 
accept  of  a  statutory  compoeition.  See  Bdl't 
Com.  u.  Z57 ,  el  eeq.  See  also  Quorum.  iStne 
jvo  non.     Composition.     Diiehaiye. 

KalaFidn;  bad  faith.  A  mala  fide  pos- 
sessor is  a  person  who  possesses  a  subject  not 
his  own,  upon  a  title  which  he  knows  to  be 
bad,  or  which  he  has  reasonable  ground  for 
believing  to  be  so.  A  mala  fide  possessor,  who 
retains  possession  to  the  prejudice  of  the  true 
owner,  it  obliged  to  restore  to  the  proprietor 
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all  the  fruits  and  profits,  natural,  industrial, 
or  civil,  accruing  during  his  mala  fide  posses- 
sion ;  and  that  whether  he  has  actually  re^ed 
the  fruits  and  profits,  or  might,  by  proper 
care  and  diligence,  have  done  so;  or  whether 
he  has  consumed  them  or  not.  It  is  often 
difficult  to  determine  when  bona  fide*  ceases 
and  malafidet  begins,  since  this  depends  very 
much  upon  the  circumstances  of  the  particular 
case.  Sometimes  maiafida  commences  from 
the  date  of  citation  in  the  action  of  restitn- 
tion ;  sometimes  from  litiscontestation  ;  and 
sometimes,  in  very  doubtful  cases,  honafideM 
haa  been  held  to  continue  till  the  judgment 
of  the  House  of  Lords.  Erik.  B.  ii.  tit  1, 
§25;  Sfeitr.B.  ii.  tit.  1,§24. 

Kale  Appretiata.  See  Omiua.  Confir- 
mation.    Invmloiy. 

f  Halioe;  a  deliberate,  preconceived  de- 
sign of  doing  mischief  or  injury  to  another. 
There  can  be  no  proper  crime  without  the 
ingredient  of  malice ;  cnWn  dole  contrahHur. 
But  if  a  man,  having  a  malicious  intention  to 
kill  one  person,  in  putting  bis  intention  in 
execution,  kills  another,  the  malice  will 
attach  to  this  slaughter,  and  he  will  be  ad- 
judged a  murderer.  And  although  the  maiim 
Culpa  lata  dolo  tcguiparatvr  does  not  apply  to 
crimes  in  its  full  extent,  yet  gross  negligence 
frequently  subjects  the  person  guilty  of  it  to 
punishment.  In  actions  of  damages,  it  is 
sometimes  necessary  to  allege  and  prove  ma- 
lice. In  actions  for  wrongous  imprisonment, 
this  is  not  necessary,  since  such  actions  will 
lie  against  an  individual  merely  for  the  im- 
proper use  of  diligence.  Malice  is  an  ingre- 
dient in  the  action  for  defamation ;  but  in 
ordinary  cases  it  is  not  necessary  to  aver 
malice,  since  it  is  implied  in  every  insult  and 
injury.  There  are,  however,  certain  cases 
c^led  privileged,  in  which  the  law  presumes 
that  the  act  complained  of  was  done  in  the 
discharge  of  a  duty,  and  requires  that  malice 
should  he  averred  and  proved.  Such  are 
ii^nrious  words  written  or  spoken  by  judges 
or  magistrates  in  the  discharge  of  their 
duties;  byparties,orwitnesses,orconnselina 
cause;  by  reporters  of  judicial  proceedings; 
by  authors  or  critics  in  the  fair  coune  of 
literary  criticism  or  observation,  and  other 
the  like  cases.  Sume,  ii.  254;  Ertk.  B.  iv. 
tit.  4,  §§  5  and  8 ;  Alieon'e  Prine.  2,  49, 
434  ;  Proc.  150  ;  Bank.  ii.  645  ;  BeWe  Prine. 
§§  2039,  2044;  Shand's  Prac.  219;  Bortk- 
icick'i  Law  of  Libel,  1 17,  et  eej. ;  Maifariamt^e 
Jury  Prae.  33,  61,  72,  221 ;  Kame»'  EjttiUf, 
36.     See  Ittue.     Crime.    Enmity  to  Pond. 

Halioiona  Xiaohiel  Any  serious  damage, 
wilfully  occasioned  to  another's  property,  is 
an  indictable  offence,  whether  ithasproceoded 
from  malieeor  gross  misapprehensionof  righL 
Bnt  inconsiderable  damage,  done  timngh 
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manifest  ignorance,  ig  not  punishable  u  a  cri- 
miaal  offence,  iiqIms  aggravsted  hj  circnm- 
stanees  of  tumult  or  outrage.  The  punishment 
of  malicioua  mischief  is  arbitrary,  ffnmt,  i. 
122  ;  AlUon't  Princ.  448,  631.     Steele,  157. 

l^om  in  Be — Kalnm  ^obibitam,  An 
act  is  called  malum  in  te  the  culpability  of 
which  does  not  arise  from  special  enactment, 
but  from  its  being  contrary  to  the  law  of  na- 
ture and  the  rules  of  morality.  An  act  is 
called  mtUun  prohibitum  which,  although  in- 
nocent in  itself,  has  been  prohibited  by  sta- 
tute. It  vaa  at  one  time  thought  that  there 
was  a  distinction  between  them ;  that  a  party 
could  not  violate  the  natural  law  without 
criminality ;  but  that  the  fine  or  other  penalty 
attached  to  an  act  forbidden  by  etatul«  was 
merely  the  price  at  which  liberty  to  commit 
the  prohibited  act  might  be  purchased.  I'hia 
fallacy,  however,  is  now  exploded ;  and  it  is 
settled  tbat,  where  an  act  otherwise  innocent 
baa  been  lawfully  prohibited,  no  one  can  dis- 
regard the  prohibition  without  incurring 
guilt.  Bladctt.  Inlrod.  §  2,  and  Chriitim'i 
Notes ;  Timiim'  Diet.  A.  t.  See  Penaltiie. 
Crime. 

l[alv«natioa ;  misconduct  in  the  dis- 
charge of  a  duty  or  trust.  Malversation  is  a 
ground  on  which  tutors  may  be  removed  as 
suspect.  It  has  been  held  malversation  that 
a  tutor  did  not  make  up  an  inventory.  Mal- 
venation  in  office  snbjects  an  officer  to  the 
punishment  of  fine,  and  sometimes  of  depriva- 
tion, as  most  public  ofGces  are  held  ad  vitam 
out  enlpam.  See  Brown'i  Synop.  p.  632,  for 
several  caaee  in  which  agents,  officers.  &o., 
were  deprived  or  otherwise  punished  for  un- 
faithful discharge  of  their  duty.  Stair,  B.  i. 
tit.  6,  §  26  ;  Bank.  i.  171 ;  ii.  474. 

Kandamiu.  In  Bnglbh  law,  a  writ  of 
fMndamiu  is  a  command  issuing  in  the  So- 
vereign's name  from  the  Court  of  Queen's 
Bench,  and  directed  to  any  person,  corpora- 
tion, or  inferior  court  of  judicature  ;  requir- 
ing to  do  some  particular  tbing  therein  speci- 
fied, which  appertains  to  their  office  and  duty, 
and  which  the  Court  of  Queen's  Bench  has 
previously  determined,  or  at  least  supposes  to 
be  consonant  to  right  and  justice.  Tomlitu' 
Diet  K.  t. 

Mandate ;  is  a  contract  by  which  one  em- 
ploys another  to  act  for  him  in  the  maa^e- 
meat  of  bis  affairs,  or  in  some  particular  de- 
partment of  them,  of  which  employment  the 
person  accepts,  and  agrees  to  act.  The  per- 
son giving  the  employment  is  called  the  man- 
dant — the  person  undertaking  it  is  called  the 
mandatary.  This  contract  is  not  bindiog  on 
the  mandatary  until  it  has  been  accepted  of 
A  mandate,  generally  speaking,  is  presumed 
to  be  gratnitons ;  and  no  commission  is  de- 
tnandable  unless  it  has  been  promised,  or  is 
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pregnmed  to  be  due  from  tbe  nature  of  the 
employment  or  the  business  of  the  manda- 
tary. A  mandate  may  be  constituted  by 
writing,  or  it  may  be  constituted  even  tacitly. 
Thus,  when  a  person,  in  the  presence  and 
with  the  knowledge  of  another,  acta  for  bim, 
this  will  be  considered  as  a  mandate,  and 
have  the  effect  of  binding  him  for  whom  the 
other  acts.  The  appearance  of  an  advocate 
in  court  implies  a  mandate  from  the  party  for 
whom  he  spears,  unless  the  party  be  out  of 
the  kingdom,  in  which  case  there  mnst  be  a 
written  mandate.  The  mandatary  is  bound 
to  execute  the  mandate  in  conformity  with  its 
terms ;  and  whatever  is  doue  beyond  bis  in- 
structions does  not  bind  the  mandant.  But 
where  no  instructions  are  given,  the  manda- 
bry  may  act  according  to  bis  own  discretion, 
and  his  constituent  will  be  bound.  Where 
the  mandatary  purchasesat  a  lower  price  than 
he  is  authorized  to  give,  this  is  not  inconsist- 
ent with  his  powers,  since  the  less  is  included 
in  the  greater  sum.  Even  where  it  exceeds 
the  sum,  he  may  still  render  his  constituent 
liable,  by  restricting  his  demand  to  the  sum 
which  he  was  authorized  to  give.  A  general 
mandate  implies  no  power  of  gifting — itdoea 
not  imply  a  power  to  sell,  nor  to  enter  the 
mandant  heir,  nor  to  enter  into  a  submission ; 
and  where  a  general  mandate  specifies  certain 
particulars,  the  general  words  must  be  re- 
stricted to  particulars  of  the  same  kind  with 
those  specified.  The  mandatary,  in  a  proper 
mandate,  where  he  has  no  claim  to  any  re- 
compense, is  not  held  to  be  liable  farther  than 
for  his  actual  intromissions,  and  for  such  dili- 
gence as  a  person  employs  in  bis  own  affairs. 
But  where  a  recompense  is  due,  he  must  act 
with  that  care  which  a  man  of  prudence  be- 
stows 00  his  own  affairs,  and  must  repair  the 
damage  arising  from  his  neglect ;  and  where 
a  mandatary  exceeds  his  commission,  he  is 
liable  for  all  the  consequences  of  such  excess 
of  power.  SeeOuipa.  Diligence.  Mandates  ex- 
pire by  the  revocation  of  the  mandate,  or  even 
by  the  nomination  of  a  new  mandatary ;  they 
expire  aho  by  the  resignation  of  the  manda- 
tary ;  and  they  expire  by  the  death  either  of 
the  one  party  or  of  the  other.  Although  a 
mandate  expires  on  the  death  of  the  mandant, 
yet,  if  the  mandatary  be  ignorant  of  his 
death,  bis  actings  will  bind  the  heirs  of  the 
mandant.  Even  after  he  comes  to  know  of 
the  death  of  the  mandant,  the  mandatary  may 
proceed  to  complete  transactions  previously 
begun,  and  which  require  to  be  completed. 
After  the  death  of  the  mandatary,  his  heir 
may  finish  what  was  left  undone  by  the  man- 
datory, if  it  requires  dispatch,  and  there  be  no 
time  to  receive  the  directions  of  the  maudant. 
See  generally,  on  the  subject  of  this  article. 
Stair,  B.  i.  tit.  12 ;  Mor^t  NoUt,  p.  Ixxi,  «( 
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seq. ;  Erik.  B.  iii.  tit  3,  §  31,  et  teq. ;  Bant. 
vol.  i.  p.  392  ;  Bell's  Com.  ii.  318.  349,  445. 
463,674  ;  B«H'«  Prtnc.  J§  216-231 ;  llhst.  § 
217  ;  Tait'g  Justice  of  Peace,  ft.  t. ;  Bhir'i  do. 
ft.  t;  Tail  on  Boidenee,  pp.  299,  302,  338-9  ; 
Jioi^s  Leei.  ii.  228  ;  TAoflMon  <m  Bills,  220, 
371 ;  Davidson,  July  14,  1816,  3  Doa,  229. 
Sm  Bailment. 

Xandatary,  injudicial  proceedings.  When 
ft  party,  pursuer  or  defender  id  a  cKUse^  is 
resident  out  of  Scotland,  his  opponent  is 
entitled  to  insist  tbat  a  msndattiry  for  the 
absentee  be  sisted,  wbo  will  be  liable  for 
costs,  if  tbey  should  be  awarded  against  his 
principal.  Such  a  mandatary  is  unobjection- 
able if  he  be  in  the  same  condition  of  life 
vitb  his  constituent,  and  not  bankrupt,  nor 
living  in  the  Abbe;  for  the  benefit  of  the 
Sanctuary.  It  ia  no  good  objection  that  he 
may  be  thonght  insufficient  for  the  costs ; 
Ihmam,  4th  March  1830,  8  S.  A  D.  641 ; 
TurnbuU  v.  Paul,  26th  Nov.  1829,  8  S.  d:  D. 
124.  If  the  pursuer  go  abroad  during  the 
dependence  of  the  process,  the  action  cannot 
proceed  unless  a  mandatary  be  sisted.  A 
8cot«hman,  proprietor  of  lands  in  Scotland, 
does  not  require  a  mandatary  while  abroad, 
where  the  property  is  sufficient  to  meet  the 
expenses  of  the  process.  In  the  case  of 
Sandilands  v.  Sandilands,  May  31, 1848,  10 
D.  1091,  an  absent  proprietor  was  held 
bound  to  sist  a  mandatary,  his  title  being 
under  reduction.  See  the  cases  there  cited. 
See  also  the  case  of  The  CiUedonian  and  Dum- 
hartonshire  Railway  Company  v.  TuTner,  Deo. 
21,  1849, 12  D.  406.  It  would  appear  that 
a  pursuer  who  has  a  domicile  in  Scotland 
must  appoint  a  mandatary  when  he  goes 
abroad,  though  on  buainess ;  but  on  this 
point  the  decisions  have  not  been  uniform. 
A  mandate,  qualified  with  the  condition  that 
the  mandatary  ia  not  to  be  liable  for  past  or 
futnre  expenses,  will  not  be  received  unless 
the  party  be  upon  the  poor's  roll ;  and  the 
mandatary  will  not  be  liable  for  expenses  if 
the  party  be  upon  the  poor's  roll,  even  al- 
though the  mandate  be  not  so  qualified.  The 
mandate  must  apply  to  the  action  in  court, 
and  should  be  probative  or  holograph.  A 
mandate  to  carry  on  ft  process  in  the  sheriff- 
court  is  not  sufficient  to  authorize  an  advoca- 
tion to  the  Court  of  Session.  The  mandatary 
of  a  pursuer  is  liable  in  expenses,  but  not  in 
damages,  if  he  act  bona  Jide,  The  summons 
should  be  raised  in  name  of  the  pursuer  and 
bis  mandatary.  The  validity  of  proceedings 
in  court  is  not  affected  by  the  want  of  a  man- 
datary,  it  being  the  duty  of  the  opposite 

dy  to  state  the  objection  if  he  mean  to 
d  on  it.  In  the  case,  howerer,  of  statu- 
tory complaints  against  the  resolutions  of 
freeholders  nnder  the  old  election  law,  where 


MAN 

the  coraplainer  was  forth  of  Scotland,  his 
petition  and  complaint  was  held  incompetent 
if  not  presented  by  himself  along  with  a  man- 
datary, within  the  statutory  period;  Steicart, 
14th  June  1831,  9  S.A  D.  727,  and  antkori- 
ties  there  cited.  But  in  ordinary  cases  it 
would  seem  that  the  want  of  a  mandatary 
can  be  remedied  cum  procetm  on  the  oV 
jection  being  stated.  See,  on  this  subject, 
ArbncUe,  2d  March  1827,  5  S.  d:  D.  505; 
affirmed  in  House  of  Lords.  Diligence  at 
the  instance  of  a  party  forth  of  Scotland  does 
not  require  the  intervention  of  a  mandatary. 
See  the  case  of  Rots  v.  Shawi,  Mar.  8, 1849, 
11  D.  984.  A  pursuer  has  a  right  to  require 
that  a  defender  who  is  abroad  should  sist  a 
mandatary.  When  a  mandatary  intends  to 
withdraw,  it  is  not  enough  that  his  name  is 
omitted  in  the  proceedings  ;  he  must  lodge  a 
minute,  withdrawing  from  the  process;  and 
in  that  case,  if  no  other  mandatary  be  named 
within  a  reasonable  time,  the  Court  will  pro- 
nounce decree  of  absolvitor,  or  in  terms  of 
the  libel,  as  the  case  may  he,  and  find  the 
party  and  mandatary,  conjunctly  and  seve- 
rally, liable  in  expenses.  And  after  snch  a 
judgment,  the  mandatary  who  has  withdrawn 
is  not  entitled  to  resnme  and  carry  on  the 
action,  in  order  to  show  that  no  expenses 
should  have  been  awarded  ;  Gordon  and  Gib- 
son-Craig, 11th  Dec.  1823, 2  S.  d  D.  572.  It 
has  been  said  that  a  mandatary  has  no  posi- 
tive, but  merely  a  rehUive  existence,  and  that 
he  is  liable  in  costs  only  in  the  event  of  his 
principal  being  found  liable ;  RtocK,  14tb 
May  1831,  9  S.dcD.  688.  And  a  qnestion 
of  some  nicety  has  arisen,  whether,  where  the 
fMndaat  has  died  abroad,  and  where  bis 
representative  has  not  sisted  himself,  or 
authorized  a  mandatary  to  be  sisted  for  him, 
the  process  can  proceed  to  the  effect  of  takbg 
decree  for  expenses  against  the  mandatary  of 
the  defunct.  The  difficulty  is  that,  as  re- 
gards the  principal,  there  is  no  process,  since 
it  has  fallen  by  bis  death,  and  hence  no  de- 
cree can  be  obtained  t^inst  him ;  while,  as 
regards  the  mandatary,  the  condition  of  his 
obligation  is,  that  he  shall  be  liable  in  costs 
only  in  the  event  of  their  being  found  due  by 
his  constituent.  See  the  case  of  CairTW  v.  An- 
slmiKer,  16th  March  1841,  2  Rob.  App.  ^  ; 
also  the  case  of  Marshall  v.  Connon,  Dec  16, 
1848,21  Jurist,  63. 

In  the  inferior  courts,  even  when  the  de- 
fender is  within  Scotland,  his  procuratM', 
upon  stating  defences,  must  either  prodnce  a 
written  mandate  from  the  defender,  or  the 
service-copy  of  the  summons  or  eit«tioB, 
which  isheld  equivalent  to  one.  A  mandate 
of  this  description,  however,  does  not  make 
the  mandatary  liable  for  expenses,  a>  is  tlw 
case  where  the  mandant  ia  abroaiL    SRta 


MAN 

rule,  that  a  mandatary  mast  be  aiated  for  a 
person  abroad,  ia  the  Eame  in  the  inferior  as 
in  the  Supreme  Court.  ShawCt  Prac.  154 ; 
iffuJawrtti's  Sherif  Froetas,  73,  291 ;  Thornton 
on  Biiis,  574.     See  Agent     Mandate. 

If aneleta ;  in  old  lav  language,  a  kind  of 
pestilent  herb  which  grovs  amongst  corn, 
called  jvld.  The  lav  uf  manelela  was  insti- 
tuted by  King  Kenneth,  who  ordained  that 
h«  who  through  negligence  suffered  noisome 
herbs  to  spring  np  in  sown  land  should  for 
th«  first  fault  pay  one  ox,  for  the  second,  ten, 
and  for  the  third  be  removed  from  the  pos- 
aessioa  and  labouring  of  the  land.    ££«n«,  A.  t, 

Maneriiim;  lauds  laboured  with  the  hands. 
Skene,  h.  t. 

Kaaner;  or  M<w\our;  from  the  French 
mantn-.  To  be  taken  with  the  manner,  is  an 
English  law  phrase,  used  where  a  thief  is 
taken  with  the  stolen  article  about  him  ;  as 
it  were  in  his  handi,  or  fiagraiUt  delicto.  Tom- 
iim"  Diet.  k.  t.     See  Fati^. 

KanOT;  in  English  law,  jurisdiction  or 
right  over  a  certain  district  of  land.  This 
was  a  noble  sort  of  fee,  granted  partly  to 
tenants  for  certain  services  to  be  performed, 
and  partly  reserved  for  the  use  of  the  lord's 
family,  with  jurisdiction  over  his  tenants  for 
their  farms.  Lords  of  manors  were  formerly 
JQ  Qse  to  grant  large  parcels  of  land,  which 
became  manors  themselves;  the  chief  manor 
feeing  called  an  Honour.     Totaling  Diet.  K  t. 

Manxtoit;  signiGes  personal  service  or  at- 
tondaoce.  It  was  the  token  of  a  species  of 
bondage,  whereby  free  persons  became  bond- 
men  or  followers  of  those  who  were  their 
patrons  or  defenders.  See  Hope't  Minor 
J'ToOiekt,  p.  56,  t'n  Notet,  edit.  1734.  Stair, 
B.  i.  tit.  2,  §  12 ;  Bank.  vol.  i.  p.  69  ;  Boil's 
Lett.  ii.  157.  See  also  "Swnmaty  of  Faidal 
Law,"  aium.  1710. 

Manse.  The  term  was  originally  applied 
to  a  portion  of  ground  set  apart  for  the 
clergyman ;  hut  now,  in  Scotland,  it  is  used 
to  signify  the  dwelling-house  of  the  clei^y- 
man,  the  ground  to  which  he  is  entitled 
being  termed  his  glebe.  Every  rural  parish 
minister  is  entitled  to  a  manse,  and  to  have 
it  upheld  by  the  heritors ;  and  where  there 
is  no  manse,  the  minister  is  entitled  to  have 
half  an  acre  of  ground  designed  to  him  by 
the  presbyteryfor  a  manse,  offices,  and  garden, 
and  to  have  the  heritors  ordained  to  erect  a 
manse  and  offices  thereon.  The  heritors  on 
whom  this  burden  lies  are  the  proprietors  of 
lands  within  the  parish.  Titulars  or  tacks- 
men of  teinda  are  not  liable  ;  nor  superiors  in 
respect  of  the  feu-duties  of  lands  in  the  parish ; 
nor  liferenters.  In  the  allocation  of  the  ex- 
penses the  general  rule  is,  that  each  heritor 
pays  In  proportion  to  his  valued  rent,  al- 
though.this  rule  is  not  invariable;  and  in 
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Shetland,  where  there  is  no  rained  rent,  the 
real  rent  is  taken  as  the  criterloD.  Singular 
successors  and  creditors  are  not  liable  for  ar- 
rears ;  hut  they  are  subject  to  this  burden,  In 
so  far  as  it  falls  on  the  lands,  for  the  years  of 
their  possession. 

The  statutes  on  the  snbject  require  that 
the  manse  should  be  near  the  church,  and, 
except  in  special  circumstauces,  this  rule  is 
observed.  The  leading  statute  is  1663,  e.  21, 
which  provides  that  where  competent  manses 
are  not  already  built,  the  heritors  shall  build 
them,  at  an  expense  not  exceeding  £1000 
Scots  (£83,  6s.  8d.  sterling),  and  not  under 
600  merks;  and  it  has  been  questioned 
whether  the  heritors  can  be  compelled  to  ex- 
pend more  than  the  statutory  fMximvm.  But 
this  doubt  is  now  coufined  to  the  case  where 
a  manse  ts  proposed  to  be  built  in  a  parish 
where  there  has  not  been  one  previously  ;  for 
where  a  manse  has  been  once  built,  and  the 
question  is  as  to  the  rebuilding,  adding  to,  or 
repairing  it,  the  rule  is,  that  the  heritors 
must  expend  sQcb  a  sum  as  may  be  necessary 
to  render  the  manse  a  "  contipeteat "  residence 
for  the  clergyman.  In  this  respect,  however, 
while  in  repairing,  adding  to,  or  rebuilding 
the  manse,  a  style  and  size  consistent  with 
the  mode  of  living  of  the  day  will  be  adopted, 
regard  must  also  be  had  to  the  extent  of  the 
parish,  to  the  amount  of  the  stipend,  and  to 
other  circumstances ;  and  above  all,  modern- 
tion  in  dimension  and  simplicity  in  ornament 
must  be  rigidly  observed.  Acting  on  this 
principle,  the  sum  most  commonly  allowed  of 
late  years,  for  rebuilding  a  manse,  has  been 
£1000  sterling;  although  a  larger  sum  has 
often  been  voluntarily  expended  by  the  heri- 
tors in  rendering  the  manse  and  oEGces  suit- 
able and  comfortable. 

It  is  frequently  made  a  question  whether 
the  minister  ia  entitled  to  have  the  manse 
rebuilt,  or  merely  repaired  and  added  to ; 
hut  on  this  point  it  is  impossible  to  lay  down 
any  invariable  rule.  Every  ease  must  depend 
less  or  more  on  its  peculiar  circumstances ; 
and  in  reference  to  the  oircumstances  of  one 
of  the  latest  cases,  the  law,  so  far  as  general, 
has  been  thus  stated  by  Lord  Moncreiff :  "  It 
appears  to  be  settled  on  the  one  hand,  that 
where  a  manse  has  been  built,  and  accepted 
of  and  approved  of  by  the  presbytery,  the 
minister  is  not  entitled,  simply  on  the  ground 
that  the  accommodation  is  not  such  as  may 
have  been  generally  provided  In  other  cases, 
or  because  the  sixes  and  forms  of  the  apart- 
ments may  not  be  according  to  the  fashion  of 
the  times,  to  require  the  heritors  to  make 
extensive  alterations  on  it,  or  additions  there- 
to ;  and  that,  even  although  some  repairs 
may  be  necessary  of  a  small  or  inconsiderable 
nature,  such  a  necessity  will  not  make  wny 
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for  s  demand  for  re-modelling  and  adding  to 
the  boDse,  ao  as  to  render  it  in  all  respects 
a  suitable  manse,  acconling  to  the  views 
entertained  at  the  time.  But,  on  the  other 
hand,  he  (Lord  Monc.reiff)  holds  it  to  be 
equall;  settled,  that  where  a  manse  has, 
either  from  original  insufficiency  or  hjr  the 
Upse  of  time,  come  to  be  in  such  a  state 
that  it  requires  extensive  repairs  to  render  it 
even  habitable,  it  is  then  competent  for  the 
presbytery,  and  for  this  Conrt  in  reviewing 
their  sentence,  to  conuder  not  merely  what  is 
absolutely  essential  to  render  tbe  old  build- 
ing habitable,  but  what  ought  reasonably  to 
be  done,  by  alterations  and  additions,  to 
render  the  manse  a  suitable  residence  for  the 
minister  in  the  circumstances  of  the  parish." 
Symitytm,  infra  ciL 

The  manse  includes  a  dwelling-house, 
stable,  bam,  and  byre ;  and  the  usual  oc- 
casion for  settling  the  matter  between  the 
minister  and  the  heritors  is  the  induction  of 
a  new  incumlient.  The  manse  is  then  either 
re-huilt,  added  to,  or  repaired,  as  circum- 
stances may  require ;  and  when  these  opera- 
tions are  completed,  the  manse  is,  in  the 
ordinary  cose,  declared  a/rM  manse;  that  is, 
the  presbytery,  after  due  inspection,  take  the 
manse,  as  it  were,  off  the  hands  of  the  heri- 
tors. This  is  a  form  introduced  by  practice 
for  ascertaining  that  a  competent  manse  has 
been  provided.  Its  effect  is  to  lay  the  bnrden 
of  all  ordinary  repairs  on  the  minister  during 
his  incumbency ;  and  the  heritors  are  en- 
titled to  have  the  manse  declared  free, 
whether  it  has  been  built  or  repaired  volun- 
tarily or  under  a  decree  of  the  presbytery. 
But  this  declaration  will  not  bar  the  same 
incumbent  from  insisting  for  such  repairs  or 
additions  as  may  be  rendered  necessary  by 
tiie  decay  occasioned  by  time,  or  by  the 
manifest  incompetency  of  the  manse  as  a 
suitable  residence. 

Where  a  manse  stands  in  need  of  repairs 
or  additions,  or  where  a  new  manse  is  neces- 
sary, the  course  is  for  the  clergyman,  either 
on  his  induction  or  when  the  necessity  occurs, 
to  apply  to  the  presbytery  by  petition  to  hold 
a  meeting  for  the  purpose  of  iuspecting  the 
manse.  On  this  petition  a  deliverance  is 
prononnced,  appointing  a  visitation  on  a  day 
fixed,  of  which  edictal  notice  is  directed  to 
ba  given  from  the  pulpit,  and  also  by  letters 
addressed  by  the  minister  to  the  non-resident 
heritors.  At  the  same  time,  skilful  trades- 
men are  directed  to  attend  the  presbytery  on 
the  appointed  day,  the  expense  of  the  trades- 
men's attendance  being  borne  by  the  heritors. 
At  Ibis  diet  the  tradesmen  make  a  report  on 
oath,  which  is  the  ground  for  a  finding  by 
the  presbytery,  which  is  followed  by  an  order 
for  plans,  estimates,   and  a  contract,  and 
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finally  by  a  decree  of  the  presbytery  uainst 
the  heritors  for  the  sum  necessary  to  defray 
the  expense  of  the  building  and  other  inci- 
dental expenses.  The  presbytery  may  pro- 
ceed in  alraence  of  the  heritors  ;  but,  in  the 
ordinary  case,  the  matter  is  otherwise  ma- 
naged : — The  subject  is  taken  into  considera- 
tion at  successive  meetings  of  presbytery, 
and  it  is  only  in  comparatively  rare  cases 
that  compulsory  measures  are  requisite 
against  the  heritors ;  but  where  that  hap- 
pens, and  where  the  parties  insist  on  having 
their  respective  rights  judicially  determined, 
the  decree  of  the  presbytery  may  be  brought 
under  the  review  of  the  Court  of  Session  by 
suspension.  The  higher  church-courts  have 
no  jnrisdiction  in  this  matter.  While  the 
re-building  or  repairs  are  in  progress,  or 
dnring  the  time  that  the  minister  is  exclnded 
from  his  manse,  either  by  those  operations  or 
by  a  relative  litigation,  he  is  entitled  to  an 
allowance  from  the  heritors  as  manse-renL 
This  allowance  must  be  claimed  in  a  separate 
process  at  the  instance  of  the  minister  against 
the  heritors,  unless  they  consent  to  the  Court 
awarding  a  snm  as  rent,  in  the  suspension 
of  the  decree  of  the  presbytery.  If  an 
action  be  raised  for  mause-rent,  the  summons 
must  conclude  against  each  heritor  for  his 

Eroportion  of  the  rent,  not  against  the  whole 
eritors  as  jointly  and  sever^y  liable  ;  and 
where  a  difficulty  had  arisen  as  to  the  gvaniitm 
of  rent,  the  Court,  in  one  case,  remitted  to 
the  sheriff  to  report  as  to  what  wonld  be  a 
reasonable  allowance. 

It  has  been  said  by  some  authorities,  that 
all  ministers  are  entitled  either  to  muises  or 
to  a  pecuniary  allowance  in  lieu  of  a  manse; 
but  this  is  a'  mistake.  The  ministers  of 
royal  burghs  proper  have  no  sach  right; 
although,  where  the  royal  burgh  has  a  land- 
ward district  attached,  and  forming  part  of 
the  parish,  it  is  now  settled  that  the  first 
minister  is  entitled  to  a  manse  ;  Auld,  16lh 
June  1825,  4  5.  <t  J5.  99  ;  House  of  lord*,  2 
W.  A  S.  600.  The  second  minister  of  a 
parish,  whether  landward  or  bnrgbal,  seems 
to  have  no  legal  claim  to  a  manse  ;  althongb, 
where  a  manse  has  been  once  provided  by  the 
heritors,  they  may  be  bound  to  keep  it  np. 
Dvnlop,  88. 

By  5  Geo.  IV.,  c.  72,  a  statutory  provision 
is  made  for  an  allowance  or  additional  stipend 
in  lieu  of  raanse  and  glebe  to  clergymen  whose 
stipend  is  under  Ij.200,  and  who  hare  no 
manse  or  glebe.  The  regulation  of  tttat 
statute  is,  that  a  payment  shall  be  made 
from  the  public  revenue,  so  as  to  raise  the 
stipend  to  L.200  where  there  is  neitW 
manse  nor  glebe,  and  to  L.180  where  either 
the  manse  or  the  glebe  is  awanting.  Bm 
Small  Stipatd.    And  the  itat  6  Ow^  IT.,  o. 
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90,  regalating  the  erection  of  goTernmeiit 
churches  in  the  Uighlanits  and  Islands  of 
Scotland,  also  provides  for  the  erection  of 
dvelling-housai  for  the  clerg^^meu  of  such 
churches.  Those  dwelling-houses  are  on  a 
very  moderate  scale,  the  statutory  sum  at  the 
disposal  of  the  commissionen  for  the  erection 
both  of  church  and  dvelling-bouse  not  ex- 
ceeding L.1600  sterling, 

Numerons  questions  have  occurred  con- 
necl«d  with  the  subject  of  this  article,  as  to 
which  see  Stair,  B.  ii.  tit.  8,  §  40 ; 
Mor^i  NoUt,  cUx. ;  Batik.  \.  p.  667  ;  ii.  29, 
46 ;  Enk.  B.  ii.  tit.  10,  §  55,  a  »eq. ;  BeiPa 
Princ.  \  1165,  et  teq. ;  lUust.  ibid.;  BelPi 
Com.  i.  roi ;  Kames'  Stat,  law,  A.  (.;  Hunter's 
Landlord  and  Taiant,  105-7,  432,  490  ; 
Conneii  en  Pariihet,  240,  et  »eq,  ;  Dtmlop't 
Parith  Law,  pp.  7,  10,  11,  27,  45,  76,  ei  seq.; 
H^t  Prae.  of  aunA  Couria,  139,  et  teq. ;  2 
Doto,  433.  And  the  following  cases  may 
be  also  particularly  consulted :  Strallibiane, 
10th  July  1627,  5  S.  ,t  D.  913  ;  Loehearron, 
30th  June  1835,  13  S.  d:  D.  1014;  Strath- 
awn.  House  ^  Lords,  ]  Dow,  393 ;  Channel- 
kirt,  18th  June  1818,  13  S.  <t  D.  1018; 
Syntington,  25tb  May  1837,  15  S.  <t  D.  1020. 
See  Olebe. 

Kuuion-Soou.  The  heir  in  poBsession 
under  a  deed  of  entail  is  not  entitled  to  grant 
a  lease  of  the  family  mansion-house  or  plea- 
sure-grounds to  endure  beyond  the  period  of 
his  own  lifetime.  If  he  should  do  so,  how- 
ever, the  lease  does  not  expire  eo  ipso  on  his 
death,  but  must  be  set  aside  by  reduction. 
B7  the  Montgomery  Act,  as  it  is  called,  this 
prohibition  is  extended  to  the  manor-place, 
offices,  gardens,  and  adjacent  inclosures,  which 
have  been  usually  in  the  natural  poasesaion  of 
the  proprietor;  and  building  leases  cannot  be 
granted  of  any  lands  within  300  yards  of  the 
manor-place;  10  Gw. /i/.,c51,§  6.  By  the 
same  statute  it  is  provided,  that  if  the  heir  of 
entail  expends  money  in  building  or  repairing 
the  mansion-bouse,  he  may  become  a  creditor 
for  three-fourths  of  the  money  expended  to 
the  next  succeeding  and  subsequent  heirs  of 
entail,  provided  he  take  the  steps  prescribed 
by  the  statutes  for  preserving  evidence  of  the 
expenditure,  and  making  it  a  proper  charge 
against  the  succeeding  heirs.  See  the  form 
of  a  summons  for  the  expense  of  building  a 
mansion-house  on  an  entailed  estate,  Jurid. 
StyUs,  iii.  60.  If  there  are  more  enUiled 
estates  than  one,  the  right  to  build  a  mansion- 
house  is  not  barred  by  the  existence  of  a  man- 
sion-house already  on  another  estate.  The 
mansion-house  is  one  of  the  rights  to  which 
the  eldest  of  two  or  more  heirs-portinners  is 
entitled  as  a  prtectpuum.  Mor^t  Notes  on 
Stair,  clzxxv. ;  Beffs  Com.  1.  53-8 ,-  Belts 
iVnK.  5   176^  1770;    lOvU.  ib.;    B^l  on 
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Leases,  i.  123 ;  Hunter's  Landlord  and  Tenant, 
94,  353 ;  Saad/ord  on  Heritable  Succession,  i. 
8;  Entails,  163-5,  248;  Qnemsbeny  Leasee, 
July  2, 1819,  IBM, 340.  See  Taii^M.  Melio- 
rations. Hein-Portioners.  Terce, 
Huulanghter.  See  Homicide. 
Hannu;  according  to  Skene,  a  habitation, 
dwelling-place,  or  bothie ;  also,  so  much  land 
as  will  sustain  a  man  and  his  family  honestly, 
and  pay  the  duty  to  his  master.  Skene,  h.  t. 
Mannfaetoriea  and  Ha43hmer7.  Several 
statutes  have  been  passed  relative  to  the  con- 
duct of  various  manufactures,  and  the  mutual 
rights  and  duties  of  master  and  workman. 
The  health  of  young  persons  in  factories  haa 
been  provided  for  in  certain  salutanr  acts. 
See  Factories.  In  some  manufactories,  justices 
of  peace  are  empowered  to  settle  differences 
between  masters  and  operatives,  by  reference 
to  persons  of  skill,  or  in  other  summary  ways. 
The  seducing  of  workmen  to  go  abroad  is  an 
indictable  offence ;  and  the  exporting  of  tools 
used  in  certain  manufactures  may  be  pre- 
vented by  justices  of  peace,.who  are  authorized 
to  seize  such  tools  when  destined  for  exporta- 
tion. A  contract  is  beginning  to  come  into 
use,  by  which  the  proprietor  of  a  manufac- 
tory lets  it  for  hire,  along  with  the  machinery 
which  it  contains,  and  sometimes  with  steam- 
power.  When  let  without  steam-power,  there 
is  DO  diCTerence  between  such  a  lease  and  an 
ordinary  lease  of  a  shop,— the  machinery  or 
other  articles  being  let  according  to  inventory. 
When  steam-power  is  included,  the  landlord 
lets  the  mil]  or  building  in  whole  or  in  part, 
with  a  right  to  each  of  the  tenants  to  a  pro- 
portionate share  of  the  machinery,  or  of  tbe 
chief  mechanical  power ;  and  it  is  usually 
stipulated  that  the  lessor  shall  keep  tbe  bnilil- 
ing  and  steam-engine,  and  the  "great  gear- 
ing" connected  with  the  engine  on  the  out- 
side of  the  building,  in  proper  repair  ;  while 
the  lessees  are  taken  bound  to  keep  the  small 
machinery  within  their  respective  portions  in 
repair.  If  the  engine  be  not  kept  going  re- 
gularly, the  lessee  may,  upon  notice  in  writ- 
ing, appoint  an  engineer  to  superintend  it, 
and  to  keep  it  going  at  the  stipulated  rate, 
and  deduct  the  expense  from  the  rent.  A 
stipulation  to  make  up  stoppages,  either  by 
extra  work  or  a  deduction  of  rent,  does  not 
include  extraordinary  stoppages :  the  lessor  is 
lid  to  warrant  the  condition  of  his  engine, 
id  the  lessee  is  entitled  to  damages  to  the 
extent  of  the  loss  sustained  by  any  imperfec- 
or  fault  in  the  engine.  But  although 
such  is  the  general  doctrine  laid  down  by  text 
writers  on  this  subject  (see  Hunter  on  the 
Law  of  Landlord  and  Tenant,  vi  infra),  yet 
the  result  of  some  decisions  renders  it  at 
least  questionable  wbether  this  contract  is  to 
be  regarded  as  properly  of  the  natnre  of  a 
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lease.  Thus,  where  the  question  was  wHether, 
ID  a  contract  with  the  proprietor  of  a  gteam- 
eDgine  for  a  supply  of  power,  failure  to  pay 
rent  for  a  single  year  eutitled  the  lessor  to 
stop  the  supply,  the  contract  was  held  to  be 
lecatio  operis,  not  lease,  and  the  stipulated 
consideration  to  be  hire.  Dot  rent ;  AM,  Jan. 
31,  1827,  5  S.d:  D.  264.  In  a  subsequent 
case  it  was  found  in  the  House  of  Lords  (re- 
versine  the  judgment  of  the  Court  of  Session), 
that  the  price  to  be  paid  for  a  supply  of 
steam-power  and  water  is  not  rent,  and  that 
although  the  lease  of  a  tenement  and  the  hire 
of  a  steam-engine  may  be  combined,  yet  they 
are  separate  stipulations;  Caliemx,  June  6| 

1834,  12  S,  d-  D.  686,  reversed  15th  May 

1835.  Kames'  Stat.  Lav  Abridg.  k.  I. ;  SwinL 
Abridg.  h.  U ;  Sunter't  Landlord  and  Tenant, 
233,  306,  473,  584,  689, 852 ;  Sateh.  Jiutke, 
ii.l78;  iii.210;  Taift  Justice,  h.  t.;  Blair't 
Jtutke,  h.  t.  See  Workman.  Faetoriet,  Fix- 
tvres.     Combination,     Artttans. 

HuHuniMion )  in  the  Roman  law,  was  the 
act  by  which  a  master  gave  liberty  to  his 
slave,  or  freed  his  son  from  the  patria  poleslat. 
The  slave,  when  made  free,  became  his  mas- 
ter's tVeedman,  and  owed  him  certain  duties 
as  patron ;  and  if  he  failed  in  these,  be  re- 
turned  to  servitude.  By  the  old  law  of  Eng- 
land, while  villanage  subsisted,  a  lord  might 
manumit  hia  bondmen  in  various  ways.  Some 
were  frtied  by  delivery  to  the  sheriff,  and  pro- 
clamation in  the  county ;  others  by  charter : 
one  way  was  for  the  lord  to  take  the  bond- 
man by  the  head,  and  say,  "  I  will  that  this 
man  may  be  free,"  and  then  push  him  for- 
ward out  of  bis  bands ;  and  manumission  was 
implied  when  the  lord  made  an  obligation  for 
payment  of  money  to  the  bondman,  or  sued 
him  where  he  might  enter  without  suit. 
Stair,  B.  i.  tit  2,  §  13 ;  Bank.  i.  67  ;  Rott't 
LkI.  ii.  465 ;  Tomiint'  Diet.  h.  t. 

Haniire.     See  Dung. 

Manna  Xortoa.  DimitUre  terras  ad  mo- 
num  tiii>rfuKm,  signifies  to  mortify  lands,  to 
dispone  them  to  a  kirk  or  university,  the 
term  being  so  used  either  because  all  casual- 
ties must  necessarily  be  lost  to  the  proprietor, 
where  the  vassal  is  a  corporation  which  never 
dies,  or  because  the  property  of  those  sub- 
jects is  made  over  to  a  dead  hand,  which  can- 
not, contrary  to  the  donor's  intention,  trans- 
fer it  to  another.  Ersk.  B.  ii.  tit.  4,  §  10 ; 
Skene,  k.  t.    See  Morlijicatim. 

Kaps ;  may  be  founded  on,  when  distinctly 
authenticated  and  sworn  to.  But  a  map  is 
not  evidence  of  iUelf;  it  b  rather  an  ad- 
miuicle,  explanatory  of  other  proper  evidence. 
ifatfarlane's  Jury  Prac.  183.    See  Plan. 

Harohes.  By  the  act  1661,  c.  41,  rati- 
fied by  1685,  c.  39,  the  proprietor  of  land  may 
compel  the  conterminous  proprietor  to  bear 
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with  him  half  the  expense  of  a  mutual  fence 
or  indosure  ;  and,  in  the  same  manner,  fencea 
once  made  may  be  kept  in  repur  at  the 
mutual  expenee  of  the  parties.  Where  the 
march  is  a  rivulet,  which  is  not  a  sufficint 
fence,  a  proper  fence  may  be  built  upon  the 

Sot,  if  It  be  practicable.  The  fenco  may  run 
ong  one  side  of  the  stream  ;  but  if  it  be  de- 
sired, the  stream  ought  to  run  a  apace  within 
the  fence  and  a  space  without,  that  both 
parties  may  have  the  benefit  of  watering.  A 
tenant,  contrary  to  the  general  rule,  is  bound, 
independently  of  stipulation,  to  maintais 
march-fences  erected  by  the  landlord  during 
the  lease.  See  Feneet.  By  the  act  1669,  e. 
17,  landholders  may  apply  for  a  streighting 
of  marches,  and  the  judge  ordinary  may 
atreight  them,  and  order  a  compensation  for 
what  is  taken  from  the  one  and  given  to  the 
other.  Gousiderable  pwtions  of  land  may  be 
exchanged.  Entailed  lands  are  comprehended 
under  these  regulations,  provided  the  ei- 
cambtOQ  be  regulated  by  the  entail  statutes. 
See  Exeambion.  The  conterminous  proi^ietar 
ought  to  be  called  as  a  party.  The  obliga- 
tion to  bear  the  expense  of  half-march  dLoea 
not  take  place  in  small  properties ;  and  prac- 
tice has  excluded  it  where  the  property  does 
not  exceed  five  or  six  acres.  See  Kiik*rTa*, 
Planting  and  Inclosing,  No.  1;  Ersk.  B.  ii.  tit. 
6,  §4;  Stair,  B.ii.  tit.  3,§  73;  B.iv.  tit.27; 
tit.  43,  §  7 ;  Bank.  vol.  i.  p.  282 ;  BeiFt  Prine. 
§  958;  Unnter's  Landiord  and  Tenmt,  pp. 
5(6-82;  iluUL  Jvttite  of  Peace,  2d  edit.  toI. 
ii.  p.  250;  Taiet  do.,  voas  Planting;  BeU  <m 
Leases,  i.  206;  Kames'  Equity,  114. 

Karolieta  Xolieris ;  the  "  raide  of  a  wo- 
man, or  the  first  carnal  emulation  with  her. 
King  Evenus  ordained  that  the  lord  of  the 
ground  should  have  the  first  night  of  each 
married  woman  within  the  same;  but  Mal- 
colm 111.  abrogated  this  ordinance,  and  ap- 
pointed each  bridegroom  to  pay  a  piece  of 
money,  called  marea,  as  a  compensation," 
Skene,  h.  t.  Bankton  doubts  the  infamous 
origin  of  this  casualty,  i.  p.  595 ;  and  UailM, 
in  a  treatise  on  this  subject,  annexed  to  his 
Annals,  attempts  to  show  that  no  such  cus- 
tom ever  existed  in  Scotland.  He  explains 
the  term  marcheta  to  mean,  a  fine  paid  to  the 
lord  by  a  solteman  or  villain,  when  his  un- 
married daughter  chanced  to  be  debauched; 
or  a  composition  by  the  sokeman  for  the  lord's 
permission  to  give  hie  daughter  in  marriage 
to  a  person  not  subject  to  the  lord's  jarisdic- 
tion;  or  the  fine  for  giving  her  away  without 
such  permission.     Hones'  Annals. 

Xarginal  Addition,  or  Kote.  A  marginal 
additiou  to,  or  alteration  on  a  deed,  must  be 
made  before  the  Gual  execution  of  the  deed, 
by  its  being  signed  in  presence  of  the  wit- 
nessei.     Marginal  nolcs,  being  parts  of  the 
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deed,  require  subscription.  The  practice  is 
to  cDDipreliend  them  witbin  the  subscription  ; 
>'.«,,  to  write  the  Christian  name  upon  the  left 
side,  and  the  surname  upon  the  other,  which 
must  be  done  before  the  subscribing  witnesses. 
The  marginal  note  or  addition  ought  to  be 
mentioned  in  the  testing  clause  of  tbe  deed : 
it  ongfat  to  be  there  stated  b;  whom  the  note 
or  addition  is  written,  and  that  the  witoesseB 
were  also  witnesBeB  to  the  party's  having  sub- 
scribed the  marginal  note;  othervrtse  it  vill 
be  held  pro  non  teripto.  Such  notes  are  pre- 
■  sumed  t«  have  been  added  after  the  execution 
of  the  deed,  unless  the  contrary'  is  stated  in 
the  testing  clause.  Erilc.  B.  iii.  tit.  2,  §  20 ; 
Stair,  B.  iv.  tit  42,  §  19 ;  Mare'g  Noiet,  p. 
ccccii. ;  Bartk.  vol.  i.  p.  336 ;  ii.  635  ;  Hun- 
ter't  Landlord  and  Ttnani,  pp.310-12i  Tail  on 
Evidmce,  p.  74,  75 ;  JlMi't  Leet.  i.  143, 158. 

KarijM  Stores.  Dealers  in  marine  stores 
are  bound  to  keep  books,  in  which  they  are  to 
enter  the  name  and  addrecs  of  all  wit^  whom 
thej  deal,  together  with  the  price  of  the  ar- 
ticles purchased  by  them.     Tomlins'  Diet.  h.  I. 

Kanneri,     See  Seamen. 

Harisohal.  This  officer,  along  with  the 
Lord  High  Constable  of  Scotland,  formerly 
possessed  a  supreme  itinerant  jurisdiction  in 
all  crimes  committed  within  a  certain  distance 
of  the  court,  wherever  it  might  happen  to  he. 
Erst.  B.i.  tit  S,\  37.  Sae  Cimtlabte.  Marshal. 
.    ICaritagiam ;  "  tocher  gude."    Skew,  h.  t. 

Kaiita^nm  Heeredis;  acconliug  to  Skene, 
is  the  casualty  of  marriage  which  falls  to  tbe 
superior.  Skme,  h.  L  See  Marriage,  Casu- 
allvof. 

Saritiffla  Law.  The  maritime  law  par- 
takes more  of  tbe  character  of  international 
law  than  any  other  branch  of  jurisprudence  ; 
and  both  English  and  continental  collections 
and  treatises  are  received  as  authority  in  our 
courts.  Formerly,  the  Judge-Admiral  was 
jadge  in  the  Grst  instance  in  all  maritime 
causes;  but  his  jurisdiction  bas  been  trans- 
ferred partly  to  tbe  Sheriff,  and  partly  to  the 
Court  of  Session.  See  Admiralti/.  The  doc- 
trines of  maritime  law  are  considered  under 
the  following  heads  in  this  Dictionary : — 
Charter-Fartff.  Letters  of  Marqae.  Bill  of 
Lading.  Freight.  Salvage,  Wrecks.  Bot- 
tomry. Respondentia.  Insurance.  Loading, 
Seauorthiness,  Stranding.  Barratry.  Con. 
Iribution,  Jactiu  Merdam.  Voyage.  Demur- 
rage. Lay-Days.  Reprisals.  Deviation.  Col- 
lision.   PHols,    Stomge.    Ship,  tie. 

Kwk ;  an  ounce,  or  half  a  pound,  whereof 
the  dram  is  the  eighth  part.     Skene,  h.  t. 

Mark;  an  old  Knglisb  coin.  Tbe  mark  of 
silver  is  now  13s.  4d. ;  although  in  the  reign 
uf  Henry  I.  it  was  only  6b.  and  a  penny  in 
weight.  Tomlint'  Diet  h.  t.  See  Mei-k.  Scots 
MoiHy, . 
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If  ark.  A  snbacriptton  by  a  mark,  and  the 
name  written  around  it  in  presence  of  wit- 
nesaeB,  may,  on  a  proof  by  the  ioBtrumeutary  ' 
witnesses,  be  the  ground  of  an  obligation;  but 
it  requires  tbe  evidence  of  the  witnesses  to 
give  it  validity ;  Erik.  B.  iii.  tit.  2,  §  8.  In 
England  the  personating  of  a  person,  and 
putting  down  his  mark,  has  been  held  to  be 
forgery.  This  form  of  accepting  a  bill  ia 
irregular,  and  contrary  to  the  nature  of  bills, 
which  are  intended  for  summary  execution. 
In  certain  circumstances,  however,  a  bill  so 
subscribed  may  be  the  ground  of  an  action 
for  the  debt.  Stair,  B.  i.  tit.  11,  §  7  ;  Mor^s 
Notes,^.  cccci.;  Hunter's  Landlordand  Tenant, 
p.  309 ;  Thomson  on  Bills,  48 ;  Tait  on  Evi- 
dence, pp.  68-9,  117  ;  Bell  on  Leases,  i.  275. 
See  Bill  of  Exchange,  Initials,  Subscription  by, 
and  authorities  there  cited, 

Harkat  Overt  The  law  of  Scotland 
differs  firom  that  of  England  as  to  the  legal 
effect  of  a  sale  in  open  market.  For  tbe 
security  of  purchasers,  the  English  lav 
recognises  the  principle  that  property  may 
in  some  cases  be  transferred  by  sale,  al- 
though the  seller  has  no  right  of  property 
in  the  goods.  Thus,  if  one  steal  an  article, 
or  retain  in  hie  possession  goods  which  he 
has  already  sold ;  and  if  be  sell  these  goods 
in  open  taarket,  the  buyer  is  secure  of  hia 
purchase,  it  being  held  that  a  sale  of  any- 
thing vendible  in  market  overt  is  not  only 
good  between  the  parties,  but  also  binding 
on  all  (exaept  the  Crown)  having  any  right 
or  property  therein.  Market  overt  in  the 
country  is  only  held  on  the  special  days  pro- 
vided for  particular  towns  by  charter  or  pre- 
scription ;  but  in  the  city  of  London  every 
day  except  Sunday  is  market-day.  The 
market,  place,  or  spot  of  ground  set  apart  by 
custom  for  the  sale  of  particular  goods,  is 
also  the  only  market  overt  in  the  country. 
In  the  city  of  London,  however,  every  shop 
in  which  goods  are  publicly  exposed  to  sale  is 
market  overt,  but  only  for  such  things  ss  the 
owner  professes  to  trade  in.  But  there  are 
certain  exceptions  to  tbo  general  rule  ;  such 
as,  that  the  property  ia  not  changed  by  a 
sale  in  a  covert  place  in  a  fair  or  market — e.g. 
in  a  back  room  or  warehouse,  behind  a  hang- 
ing or  cupboard,  or  where  the  windows  of  the 
shop  are  shut.  In  Scotland,  again,  no  such 
privilege  is  attached  to  sales  in  open  market ; 
and  the  owner  of  goods,  sold  by  one  who  has 
stolen  them,  or  to  whom  they  have  been  lent, 
may  reclaim  them  from  the  purchaser.  It 
is  true  that  a  second  sale  with  delivery  is 
effectual  against  the  first  sale  without  de- 
livery ;  but  this  is  not  from  any  privilege  of 
market,  hut  from  the  universal  doctrine  of 
the  law  of  Scotland,  that  the  property  of  a 
thing  sold  is  not  transferred  without  delivery. 
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Although  some  doubt  existed  on  the  point  in 
the  earlier  law,  it  is  now  asaumed  as  quite 
fixed,  that  when  corn,  subject  to  the  landlord's 
hypothec,  has  been  sold  by  bulk  in  open  mar- 
ket, the  purchasers  are  safe  against  the 
operation  of  the  hypothec.  There  are  two 
exceptions  to  this  rule :  purchasers  by  sample 
in  open  market  and  purchasers  at  a  public 
sale,  who  have  been  warned  that  the  rent 
has  not  been  paid,  are  subject  to  the  opera- 
tion of  the  hypothec.  Earl  of  DaOuxuie  v. 
Duitlop,  Feb.  17,  1828,  6  S.  626,— ffl^m«i, 
Dec.  9, 1830,  4  IF.  <fi  S.  420  ;  Stair,  B.  ii. 
tit.  1,  j  42;  B-  "■  tit.  25,  §  6;  More'g 
JfotM,  p.  xl?iii.,  cli. ;  BeiFs  Com.  i.  281,  287  ; 
Add.  No.  XIII. ;  BeU't  Prine,  §  527,  666, 
1242;  TUvtt.  ib.;  Broum  on  Sale,  13,  29, 
420  ;  Bladal.  ii.  449 ;  Bell  on  Leata,  i.  375 ; 
Bunter'e  Landlord  and  Tenant,  705  ;  Tomlini' 
Vict.  h.  t.  See  Sale.  Labet  Rtalie.  Sgpothec. 
WarVing  of  Ooods.  The  marking  of 
goods  is  one  of  those  forms  of  conBtnictire 
delivery  by  which  the  property  of  a  thing 
sold  is  transferred,  while  the  seller  retains 
pasEession.  It  eaooot  be  said  to  be  a  general 
rule  that  markine  goods  is  equivalent  to 
delivery— Be/fs  (Sm.  i.  181;  but  in  the 
special  case  where  there  is  some  difficulty  in 
the  way  of  immediate  delivery,  marking  ap- 
pears to  he  equivalent.  Thos,  where  the 
thing  sold  is  not  yet  separated  from  the  soil, 
and  canuot  iustantly  be  separated  and  do> 
livered,  it  is  held  as  delivered  when  marked 
for  the  buyer ;  and  the  property  of  cattle 
sold  while  grazing  seems  to  be  transferred  by 
their  being  marked  for  the  buyer.  Goods 
sold  and  sent  to  the  buyer  at  a  distance  are 
not  held  as  delivered  while  in  the  hands  of 
a  wharfinger  or  public  warehousemau  for  the 
carrier's  convenience  ;  but  if,  in  such  circum- 
stances, the  buyer  claim  the  goods  and  mark 
them  OS  his,  the  delivery  is  completed.  BeWt 
Com.  i.  181,  201;  BtlFs  Priac.  §  1303; 
BTodi^t  Sup.  lo  Stair,  897,  note  9.  See 
Delivery,  and  attthoritiet  there  cited. 

Karle-Pit  The  landlord  has  the  sole 
right  to  shell  marie  found  within  the  farm  ; 
and  he  may  work  it,  and  make  roads,  Bus., 
on  paying  surface  damage.  A  minister  has 
been  found  entitled  to  sell  the  produce  of  a 
marle-pit  discovered  in  his  glebe,  upon  apply- 
ing the  price  to  the  use  of  the  benefice. 
More'i  Notes  on  Stair,  p.  olxiii. ;  Bell's  Princ. 
5  1226;  ffatch.  Justice  of  Peace,  ii.  420,450; 
Beil  on  Leases,  i.  344  ;  Suttter's  Landlord  and 
Tenant,  570.  See  Lease.  Mines  and  Minerals. 
QMm. 

KBrqsu  ;  is  a  title  of  honour  below  a 
dnke,  but  atrave  an  earl. 

Karriage ;  is  a  civil  and  solemn  contract 
between  a  man  and  a  woman,  whereby  they 
unite  themselves  for  life  in  a  domestic  society, 
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for  the  mutual  solace  and  comfort  of  each 
other,  and  having  in  view  chiefly  the  propa- 
gation of  the  species  and  the  rearing  of  a 
lamily.  This  contract  is  indissoluble,  except 
by  the  death  of  one  or  other  of  the  parties, 
or  decree  of  divorce  founded  on  adultery  or 
desertion  ;  for,  although  impotency  or  a 
natural  incapacity  on  either  side  for  pro- 
creation is  a  gronnd  on  which  the  marriage 
may  he  annulled,  yet  it  is  not  so  much  a 
ground  for  divorce  as  an  essential  nullity, 
in  respect  of  which  the  contract  may  be  de- 
clared to  have  been  void  from  the  first.  The 
subject  will  be  briefly  considered  in  the  fol- 
lowing order : 

I.  M  the  eonstifntion  of  marriage. 
II,  m  the  rights  consequent  m  marriage. 
III.  Of&emannerandeffKtsofUsdiuelutiott. 

I.  Or  THB  OOITBTITDTION  OF  M*  am  APT, — 

Marriage  is  a  contract  completed  by  consent 
alone.  The  parties  must  have  arrived  at  the 
age  of  puberty ;  that  is,  the  male  at  the  age 
of  fourteen,  the  female  at  the  age  of  twelve, 
before  they  are  held  legally  capable  of  the 
requisite  consent ;  but  after  that  age  parties, 
where  there  is  no  disqualification,  may  validly 
intermarry.  A  marriage  entered  into  even 
before  the  age  of  puberty,  if  the  parties 
after  arriving  at  that  age  cohabit  as  man 
and  wife,  is  effectual ;  Ersk.  B.  i.  tit.  6,  §  2. 
A  marriage,  as  regards  the  ceremony,  may 
be  either  regular,  clandestine,  or  by  mere 
consent,  without  the  intervention  of  a  cler^- 
man.  A  regular  marriage  is  performed  by 
a  clergyman  in  presence  of  at  least  two  wit- 
nesses, and  is  preceded  by  the  proclamation 
of  banns  according  to  the  rules  of  the  church. 
A  certificate  of  the  session-clerk  is  received 
as  evidence  of  proclamation  of  banns.  See 
Baniu.  The  consent  of  parents  or  of  curators 
is  not  required  in  order  to  constitute  a  legal 
marriage  by  the  law  of  Scotland.  Clandes- 
tine marriages  are  also  performed  by  clergy- 
men,  and  are  equally  effectual  with  regular 
maniages ;  but  they  expose  the  clergyman 
and  the  parties  to  certain  penalties.  They 
difler  from  regular  marriages  in  this,  that 
they  are  not  preceded  by  the  publication  of 
banns.  See  Clandestine  Marriage.  Marriage 
t>eing  a  civil  contract,  may  be  completed  by 
consent  alone,  solemnly  and  deliberately 
given  de  prmsenli.  In  the  case  of  an  »it«- 
nuptial  contract  of  marriage,  where  the 
parties,  according  to  the  expression  in  the 
deed,  agree  to  take  each  other  as  husband 
and  wife,  the  eflect  of  this  agreement  as  a  A 
pratenti  acceptance  is  counteracted  by  tha 
subsequent  obligation  which  the  dMd  alM 
contains,  to  enter  de  futuro  into  a  rsgvlar 
marriage;  thus  indicating  the  niuleiitaadii( 
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of  the  parties  th&t  the  vritteo  contract  im- 
purta  a  mere  engagement  to  enter  into  the 
marriage  hereafter.  See  Eipowais.  C<n- 
traet  ^  Marriage.  Deliberate  consent  de 
pratenti,  vitboot  a  oopufa,  completes  a  mar* 
riage ;  for,  according  to  the  law  of  Scotland, 
cmunutM  rum  coiliu  faeit  tnairimonium.  So, 
kIbo,  a  promise  or  engagement  to  marry, 
followed  by  a  copula,  constitutes  a  marriage  ; 
for,  prxtumptione  jaHx  et  cU  jure,  consent  de 
praunti  ia  presumed  to  have  been  adhibited 
At  the  time  of  the  copula.  In  marriage  thus 
constituted,  the  copula  must  be  proved  to 
have  taken  place.  See  DdtrympU  v.  Dairyviple, 
16th  Jnly  1811,  Cmttstorial  Court,  London, 
Saggarfi  Reports,  ii.  54.  It  must  be  dis- 
tinctly shown  that  the  promise  preceded  the 
copula,  for  a  promise  after  copula  does  not 
constitnte  marriage,  unless  the  intercoursa  be 
renewed  in  such  a  way  as  to  ebow  that  the 
new  eopvla  follows  upon  and  is  connected  with 
the  promise.  The  question  has  been  raised 
'Whether  promise  tQ/tequ«nte  copula  consti- 
tutes a  marriage  ipso  jure?  or  whether  it 
requires  a  declarator  or  subsequent  comple- 
tion of  the  marriage,  which  may  be  barred 
by  another  marriage  intervening?  It  was 
held,  but  with  some  division  on  the  bench, 
that  the  marriage  is  constituted  ipso  jure  ; 
fenngcook,  Deo.  15,  1752,  M.  12,677.  A 
promise  or  engagement  to  marry,  however 
formal,  where  no  copula  has  followed,  may  be 
resiled  from  ;  the  party  so  resiling,  however, 
being  liable  in  damages  for  breach  of  promise. 
Uarriage  may  be  constituted  by  an  acknow- 
ledgment in  writing,  or  by  an  acknowledgmeut 
made  to  the  midwife  who  delivered,  or  to  the 
clergyman  who  cbristened,  a  child  born  to  the 
Bpouees.  But  in  order  to  fix  the  status,  it  is 
necessary  that  the  written  acknowledgment 
should  have  been  produced  and  acted  upon 
during  the  lifetime  of  both  parties.  It  is 
not  sufficient  that,  after  a  man's  death,  an 
acknowledgment  by  him  ia  produced  certify- 
ing that  he  was  married  to  a  certain  person. 
This  will  not  give  the  woman  the  status  of  his 
vidow.  Marriage  also  may  be  inferred  from 
cohabitation,  and  from  the  parties  living 
together  at  bed  and  board,  and  being  habit 
and  repute  husband  and  wife;  1S03,  c.  77. 
Bnt  if  the  habit  and  repute  have  begun  in 
avowed  concubinage,  a  palpable  change  of 
'pnrpose  most  be  shown  in  order  to  establish 
a  marriage  by  habit  and  reput«.  This 
itatute  gives  the  terce  to  a  woman  who  has 
been  reputed  the  wife  of  a  man  till  his 
death.  With  regard  to  the  evidence  of  a 
niarriage  having  been  contracted,  the  ex- 
change of  mutual  consent  de  prwaenti,  or  co- 
habitation, or  habit  and  repute,  may  be 
proved  by  parole  evidence ;  but  a  promise  of 
marriage  can,  like  other  promisei,  be  com- 
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potently  proved  in  the  ordinary  ease  only  by 
writ  or  oath  of  party.  When  a  marriage  is 
once  fairly  constituted,  no  subsequent  acts  of 
the  parties  (except  such  aa  warrant  divorce) 
can  dissolve  it ;  but  in  the  case  of  an  irre- 
gular marriage,  it  is  competent  to  found  on 
subsequent  facts  and  circumstances  as  quali- 
fying the  previous  apparent  consent,  so  as  to 
sbow  that  the  parties  never  had  any  deli- 
berate or  serious  purpose  of  marriage.  See 
Evidence. 

The  legal  diaqnaltBcationa  for  marriag« 
are,  1.  Pupillarity,  since  a  person  before  ar- 
riving at  the  age  of  puberty  b  not  legally 
capable  of  giving  consent.  2.  Defect  of 
judgment,  as  in  the  case  of  idiocy,  because  an 
idiot  cannot  give  that  consent  which  is  re- 
quisite to  complete  the  contract  of  marriage. 


Impotency  ;  but  it  is  jtu  lertii  in  any  othi 
than  the  parties  to  plead  impotency 


nul- 


lity. 4.  The  having  entered  into  a  previons 
marriage  which  still  subsists.  6.  By  the  act 
1600,  c.  20,  a  marriage  between  a  divorced 
person  and  his  or  her  paramour,  mentioned 
as  such  in  the  decree  of  divorce,  is  declared 
illegal.  See  Divorce.  Adultery.  6.  Propin- 
quity within  the  forbidden  degrees  is  a 
ground  for  dissolving  a  marriage ;  and  the 
act  1567,  c.  15,  adopts  the  Jewish  law,  by 
declaring  that  marriage  shall  be  as  free  as 
God  has  permitted  it,  and  that  seconds  in  the 
degrees  of  consanguinity  and  affinity,  and  all 
degrees  further  removed,  contained  in  the 
Word  of  God,  may  lawfully  intermarry.  By 
Leviticus,  c.  iviii.,  the  following  rules  are 
laid  down :  1.  Intermarriages  between  as- 
cendants and  descendants  tit  injinitum,  are 
prohibited.  2.  Marriage  in  the  collateral 
line  in  ifl^ntlum,  is  forbidden ;  that  is,  where 
the  one  party  is  brother  or  sister  to  the  direct 
ascendant  of  the  other  party.  3.  In  every 
instance  not  falling  under  those  rules,  mar- 
riage is  lawful  in  the  second  degree,  accord- 
ing to  the  canon  law,  or  in  the  fourth  degree, 
according  to  the  Bomau  law.  See  Kin.  Con- 
sequently, cousins-germ  an,  and  all  more  re- 
mote relations,  may  intermarry.  4.  The 
degrees  in  consanguinity  which  are  prohibited 
are  equally  prohibited  in  aOinity  ;  and  the 
rules  ai'e  the  same  whether  the  parties  are 
related  by  full  or  only  by  half-blood  ;  Ertk. 
B.  i.  tit.  6,  \  3,  et.  seq. 

,  By  the  act  19  and  20  Vict.,  c.  96, 1856,  no 
irregular  marriage  contracted  in  Scotland,  by 
declaration,  acknowledgment,  or  ceremony,  is 
valid,  unless  one  of  the  parties  had,  at  the 
date  of  the  marriage,  his  or  her  usual  place 
of  residence  in  Scotland,  or  had  lived  there 
for  twenty-one  days  preceding  the  marriage. 

II.   Or  TH£  BIGHTS  CONSEdUKKT  OK  UAB- 

suoz. — The  first  effect  of  marriage  is  to 
produce  a  commnnion  of  goods,  which  extenda 


556 


HAR 


to  all  subjects  not  beritable,  excepting  per* 
Moal  bonds  bearing  interest.  (See  Bmd.) 
Tbongh  tlie  goods  of  the  married  pair  are  in 
communion,  yet  the  management  of  them  is 
vested  by  law  in  the  liusband,  and  this  power 
of  management  is  termed  the  jus  etariti.  See 
Jug  Mariti.  Goods  in  Commttnion.  The  hus> 
band  is  the  proper  curator  of  his  wife  ;  and 
immediatelj  on  the  marriage,  the  office  of  her 
curator,  where  she  happens  to  be  in  minority 
and  to  have  a  curator,  expires;  the  whole  of 
his  powers  and  dutiea  tioing  devolved  on  the 
husband.  Hence,  in  every  action  brought 
against  a  wife,  the  husband  must  be  called 
for  bis  interest ;  and,  in  virtue  of  the  bus- 
band's  power  over  the  person  of  bis  wife,  she 
cannot  be  imprisoned  for  debt.  He  is  im- 
prisoned in  place  of  her  for  the  non-payment 
of  her  debts,  or  the  non-performiuice  of  her 
obligations,  unless  where  the  diligence  issues 
against  the  wife  on  account  of  her  failure  to 
perform  an  act  within  her  power,  or  where 
she  is  imprisoned  in  modwn  p<en<s  for  a  delict. 
See  Dtiwi,  Another  consequence  of  the  cura- 
torial power  of  the  husband  is,  that  he  must 
sign  as  consenter  to  the  wife's  deeds ;  and 
where  he  does  sign  as  such,  the  deed  is  not 
reducible  on  the  head  of  lesion,  as  in  the 
common  case  of  a  deed  consented  to  by  a 
curator.  But  all  pei-sgnal  obligations  on  the 
wife  are  null,  though  signed  by  the  husband 
as  consenter,  excepting  in  the  case  where  she 
baa  a  separate  stocli,  exclusive  of  the  hus- 
band's jut  mariti,  which  the  wife  may  assign 
or  burden ;  or  where  a  separation  has  taken 
place  between  the  husband  and  wife;  or 
where  the  wife  is  intrusted  with  the  manage- 
ment of  a  particular  branch  of  business,  as 
prceposita,  or  with  the  affairs  of  her  husband ; 
and  (here,  her  acts  bind  her  husband.  Under 
thisprivpiwiJuraare  included  furnishings  made 
to  the  family,  for  which  the  husband  is  liable, 
unless  lie  see  reason  to  inhibit  his  wife.  See 
Prmpoiitura.  Inhibition  of  a  Wife.  I'he  wife 
may,  without  her  husband's  consent,  execute 
a  testament  or  a  mortis  caiaa  conveyance  of 
her  landed  estate,  provided  she  be  of  i^e  at 
the  time  of  executing  the  deed.  These  are 
the  rights  consequent  on  marriage  during  its 
sulMistence.  The  other  rights  arising  to 
either  party  do  not  emerge  until  the  disso- 
lution of  the  marriage.  See  Terce.  Jus  Re- 
lictci.  Covriesy.  Goods  in  Communion.  Legitim, 
Ae.  Where  either  party,  during  the  subsist- 
ence of  the  marriage,  makes  a  gift  or  dona- 
tion to  the  other,  it  is  in  the  power  of  the 
donor  to  retract  it,  either  by  an  express  re- 
vocation, or  by  implication,  as  by  making  a 
subsequent  donation  of  the  same  subject,  or 
even  by  contracting  debt,  in  satisfaction  of 
which  the  subject  may  be  taken  notwith- 
slauding  the  donation.     But  this  does  not 
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apply  to  mutual  remuneratory  grants;  hence, 
postnuptial  contracts,  where  there  have  been 
no  previous  provisions  for  the  spouseB,  are 
not,  BO  far  aa  they  are  rational,  revocable.  It 
is  to  be  observed,  however,  that  a  deed  by 
the  husbaud,  proceeding  on  the  narrative  of 
his  having  value  of  the  wife's  in  his  hands,  is 
not  revocable,  unless  on  evidence  of  its  falio- 
hood.  See  Donatio  inter  Virvn  et  Uxorem- 
Contract  of  Marriage.  All  deeds  executed  by 
a  wife,  or  to  which  she  consents,  ought  to  bo 
ratified  by  her  in  presence  of  a  judge,  aod 
out  of  the  presence  of  her  husband.  This 
ratification  is  a  declaration  by  the  wife,  upon 
oath,  emitted  before  a  magistrate,  that  she 
has  acted  fi-eely  and  voluntarily  in  executing 
the  deed;  and,  if  regularly  done,  itprecludes 
her  from  challenging  the  deed.  ^Hie  ratifi- 
cation, however,  has  no  effect  in  preventing 
her  from  recalling  a  donation  to  her  huabaad. 
BrsL  B.  i.  tit.  6,  §  1,  28,  U  seq.  Sws  Ratiji- 
ealion. 

III.  Or  TBI  UANHXB  Atm  xrrzcTS  or  the 
DiBBOLUTioM  or  It  ABKiAflB^ — Marriage  ia  dis- 
solved by  the  death  of  either  of  the  parties, 
or  by  a  sentence  of  divorce.  Divorct  is  the 
sentence  of  the  Court  of  Session  (as  coming 
in  place  of  the  late  Commissary  Court),  de- 
claring the  marriage  to  be  dissolved;  and 
the  divorce  may  proceed  either  on  the  ground 
of  adultery,  or  of  wilful  desertion.  See  Di- 
vorce.    Desertion. 

ErpECTS  or  the  sissolctiov  or  tbk 
HABBiAOB. — Formerly,  where  the  marri^o 
was  dissolved  by  death  within  year  and  day 
of  the  marriage,  without  the  birth  of  a  living 
child,  and  where  the  matter  was  not  other- 
wise regulated  in  the  contract  of  marriage, 
all  grants  made  in  consideration  of  the  mar- 
riage became  void;  the  tocher  retnraed  to 
the  wife,  or  to  her  executors,  or  to  the  giver; 
and  every  interest  in  the  estate  of  the  hns- 
hand  returned  to  the  hosband.  But  this  re- 
lated only  to  the  provisions  as  between  the 
parties;  for  a  proviuon  to  one  of  them,  by  a 
grant,  for  example,  and  not  given  to  the 
other,  was  effectual  notwithstanding  the  dis- 
solution of  the  marriage.  It  was  therefore 
provisions  by  the  one  to  the  other,  or  pro- 
visions made  t'nfuiVu  malrimoniif  which  fell  by 
the  dissolution  within  year  and  daywitfaont  a 
living  child.  In  accounting  for  the  tocher  in 
the  event  of  such  premnturo  dissolution,  the 
husband  was  entitled  to  deduct  the  funeral 
expenses  of  the  wife ;  and  where  matters 
could  not  be  restored  on  either  side,  the  rule 
aa  te  restitution  did  not  hold,  as  it  would 
have  been  unjust  to  restore  to  one  party  and 
not  to  the  other.  Gifts  by  the  friends  of  tlie 
new  married  pair  did  not  fall  under  the  rule, 
but  are  divided;  Wn^,  Jan.  14,  1679,  y. 
6179.     But  the  case  of  such  a  premature 
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dissolution  was  Dsnally  regulated  by  a  special 
cUuBO  in  the  eoatract  of  marriage^  modifyiiig 
or  altering  the  legal  rule.  See  Erik.  B.  i. 
tit.  6,  §  38,  etseg. 

By  the  act  18  Vict.,  c.  23, 1855,it  la  enacted, 
that  when  a  marriage  is  dJssohed  before  the 
lapae  of  a  year  and  day  from  itg  date  by  the 
death  of  one  of  the  spouses,  the  vhole  rights 
of  the  snrvivor,  and  of  the  representatives  of 
the  predecessor,  shall  be  the  same  as  if  the 
marriage  bad  subsisted  for  a  yearand  day. 

1.  Bn&e  dtalh  of  the  m/e.— If  there  has 
been  a  living  child  bom  of  the  marriage,  and 
if  the  wife  has  left  no  heir  to  her  heritage 
by  a  former  marriage,  the  surviving  husband 
lias  a  liferent  right  to  the  rents  and  profits  of 
the  wife's  heritable  estate,  which  is  called  the 
courtesy.  On  the  death  of  the  wife,  the 
goods  in  communion  also  suffer  a  division. 
Formerly,  where  there  were  no  children,  the 
free  goods  in  communion,  after  deduction  of 
debts,  were  divided  into  two  equal  parts,  one 
of  which  belonged  to  the  hnsband,  the  other 
to  the  next  of  kin  of  the  wife,  unless  she  had 
destined  it  otherwise  by  a  testamentary  or 
other  deed.  Where  there  were  children  of 
the  marriage,  or  children  of  the  husband  by 
a  former  marriage  not  forisfamiliated,  one- 
third  only  was  the  wife's  share.  (Stair,  B.  i. 
tit.  4,  5  21.) 

By  the  act  18  Vict.,  c.  23, 1855,  where 
a  wife  predeceases  her  hosboiid,  her  next 
of  kin,  esecutors,  or  other  representatives, 
whether  testate  or  intestate,  have  no  right 
to  any  share  of  the  goods  in  communion; 
and  no  legacy,  or  bequest,  or  testamentary 
disposition  thereof  by  the  wife,  will  affect 
the  goods  in  communion.  On  the  death 
of  the  wife,  the  children  have  no  claim 
to  Ugitim,  that  being  a  claim  which  arises 
only  on  the  death  of  the  father ;  bnt  for- 
merly, if  they  were  of  age,  they  might 
have  insisted  for  an  immediate  distribution 
of  their  deceased  mother's  share  of  the 
goods  in  communion.  Where  tlie  chil- 
dren of  the  last  marri^  were  under  age, 
the  father,  as  their  administrator,  waa 
entitled  to  the  management  of  this  share ; 
and  if,  in  the  course  of  such  management,  he 
became  insolvent,  before  having  accounted  to 
the  children  for  their  mother's  share,  they 
had  a  jvt  crediti  to  the  extent  of  that  share, 
which  entitled  them  to  rank  on  their  father's 
bankrupt  estate.  Bnt  before  they  could  so 
rank,  it  must  have  appeared  that  at  the  date 
of  the  dissolution  of  the  marriage  the  husband 
was  solvent,  and  that  the  sum  for  which 
tbey  clumed  to  be  ranked  was  no  more  than 
the  fVee  third  of  the  goods  in  communion. 
The  children  of  the  wife  by  a  former  mar- 
riage, who,  along  with  the  children  of  her 
last  marriage,  ^re  her  next  in  kin,  might  alto 
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have  insisted  for  their  proportion  of  their 
mother's  share  of  the  goods  in  communion 
immediately  on  the  dissolution  of  the  mar- 
ri^e ;  and  where  the  wlfo  had  no  children 
by  either  marriage,  her  next  in  kin  of  more 
remote  degrees  might  also  have  insisted  for 
an  immediate  distribution.  See  Ersk.  B.  i. 
tit  6,  §  41.  See  also  CourUty.  Jut  Relictae. 
ExeeutTff.     Exeeulon. 

2.  By  tht  diolh  of  the  htuband Where  the 

wife  has  no  conventional  provision,  she  has  a 
right  to  the  terce,  which  is  a  liferent  of  a 
third  of  the  heritage  in  which  the  husband 
died  infeft;  1681,  c.  10.  She  has  also  the 
jiu  rdicta,  which  is  a  share  of  the  iree  move- 
able estate,  or  goods  in  communion,  amoanl- 
ing  to  one-half  where  there  are  no  children  of 
the  marrif^,  or  where  the  husband  has  left 
no  children  by  a  farmer  marriage — and  to 
one-third  only  where  there  are  children.  The 
widow  has  also  a  claim  for  aliment,  from  the 
time  of  her  husband's  death  to  the  first  term 
of  payment  of  her  provision.  She  has  like- 
wise a  olaim  to  mournings ;  and  where  she 
is  delivered  of  a  posthumous  child,  she  is  en- 
titled to  the  expenses  attending  the  birth, 
&c;  Ertk.  B.  i.  tit.  6,  §  41,  w>U;  see  Mr 
hoTift  edition,  note  172.  The  children,  on 
their  father's  death,  have  a  right  to  kgitim, 
which  is  a  tbird  part  of  tho  free  goods  in 
communion.  But  although  such  are  the  legal 
rules,  it  generally  happens  that  the  parties, 
instead  of  leaving  the  law  to  operate,  regulate 
their  own  rights  and  those  of  their  children 
by  special  contracts  of  marriage  or  other  set- 
tlements. In  that  case,  the  particular  con- 
tract or  deed  will  afford  the  rule,  where  it  is 
not  ultra  viret  of  the  contracting  parties;  as 
to  which,  see  Contract  <f  Marnoffe.  Legitm, 
Jut  Rdietce.     Twee, 

II.  Effects  of  distohtim  by  divorce. — The 
effects  of  the  dissolution  of  a  marriage  by 
divorce,  whether  on  the  ground  of  adultery  or 
of  wilful  desertion,  are  fully  explained  under 
the  article  Divorce.  See  also  Detertion.  The 
legal  or  conventional  rightaof  the  children  of 
the  marriage  are  not  altered  or  affected  by 
this  method  of  dissolving  the  marriage. 

SEFABATioir. — A  wife,  on  account  of  harsh 
usage,  may  sue  for  a  separate  maintenance ; 
which,  on  proving  the  husband's  misconduct, 
she  will  be  allowed ;  or  the  parties,  on  ac- 
count of  mutual  dissatisfaction,  or  from  other 
canses,  may  agree  to  live  apart.  The  amount 
of  the  allowance  made  on  these  occasions  is 
regulated  by  the  rank  and  fortune  of  the 
parties,  and  by  the  other  circumstances  of  the 
particular  case.  Where  the.  terms  on  which 
the  spouses  are  to  separate  are  reduced  into 
writing,  the  deed  is  called  a  contract  of  sepa- 
ration. But  such  voluntary  separations  are 
rerocable  at  any  time ;  for  no  such  separation, 
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whether  judicial  or  rolantarf,  amoants  to  a 
dissolutioD  of  the  marriage;  aad,  while  the 
marriage  subsists,  the  law  looka  unfavourably 
on  any  arrangement  adverse  to  the  inherent 
nature  of  the  iiistitution.  See  Separation. 
And  see,  on  the  subject  of  this  article  gene- 
rally, Stair.  B.  i.  tit.  4 ;  More'i  NoUs,  p. 
xiii;  fiani,  voLi.p.  105,  140;  BdC»  Prme. 
§  1506,  tt  teq.;  lltusL  ib. ;  Tovey,  May  14, 
1813,  1  DoK,  117  ;  MModam,  May  17,  1813, 
1  Dow,  14S.     See  Cmttraet  of  Marriage. 

Karria^e ;  was  a  caaaalty  in  wardholding, 
which  entitled  the  ward  superior  to  demand 
a  certain  sum  from  the  heir  of  his  former 
vassal,  on  the  heir's  marriage,  or  on  his 
becoming  marriageal>le.  Wardbolding  was 
abolished  by  the  aUtute  20  Geo.  II.  c.  SO ; 
and  as  it  had  been  customary  for  superiors  in 
feu-rights  to  iusert  a  clause,  declaring  that 
the  vassal  should  be  liable  in  the  casualty  of 
marriage,  the  same  statute,  §  10,  prohibits 
such  a  clause,  and  declares  it  to  be  of  no 
force,  even  although  inserted  in  deeds  prior  in 
date  to  the  statute.  I'he  compensation  to 
superiors  who  may  suffer  by  the  retrospective 
operation  of  the  statute  is  the  same  as  that 
provided  for  superiors  who  have  lost  by 
the  abolition  of  claneea  da  mm  aiienando. 
Stair,  B.  ii.  tit.  4,  §§  37-61  ;  More't  NoUit,  p. 
ccviii. ;  Er»k.  B.  ii.  tit.  6,  §§  18, 20,  21 ;  Barxk. 
vol.  i.  p.  637  ;  Kama'  Stat.  Late  Abridg.  A.  t.  ; 
Brown't  Synop.  h.  t.     See  ^wati  of  Marriage. 

Karriage,  ClandettiiLe.  See  Clanieattne 
Marriage. 

Harriage-Contraot.  See  Contract  of  Mar- 
riage, 

Kaniage,  T^riglifTi,  Originally,  the  con- 
tract of  marriage  seems  to  have  been  as  little 
encumbered  with  forms  in  England  as  iu 
Scotland.  But  by  the  Marriage  Act  of  1757, 
it  was  required,  under  pain  of  annulling  the 
marri^e,  that  the  consent  of  parents  or 
guardians  should  be  given  to  the  marriage  of 
minors  ;  and  that  there  should  be  publi- 
cation by  banns,  and  open  celebration  in  the 
parish  church,  or  in  a  chapel  in  which  mar- 
riage was  wont  to  be  celebrated.  The  rules 
have,  however,  been  considerably  relaxed  by 
recent  statutes ;  and  now  the  marriages  of 
dissenters,  sach  as  Jews,  Quakers,  Roman 
Catholics,  and  other  sects  and  persuasions, 
may  be  legally  and  adequately  sotemuized  in 
their  own  synagogues,  tabernacles,  chapels  or 
meeting-houses,  subject  to  certain  restrictions. 
It  is  now  the  law,  that  marriages  may  be 
solemnized  not  only  in  churches  and  licensed 
Episcopal  chapels,butalsoat  places  of  worship 
registered  according  to  52  Geo,  III.,  e.  155, 
in  the  presence  of  a  registrar,  or  his  deputy, 
and  two  credible  witnesses,  or  at  the  office  of 
a  inperintendaDt-registrar,  in  his  presence, 
and  io  the  presence  of  a  registrar  of  the  dis- 
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triot,  or  bis  deputy,  and  of  two  credible  wit- 
nesses. The  parties,  solemnizing  marriage  in 
a  registered  building,  may  adopt  any  form  or 
ceremony  they  may  think  fit,  provided  that  in 
some  part  of  the  ceremony,  and  in  presence  of 
the  registrar  and  witnesses,  each  of  the  parties 
declares  as  follows:  "  I  do  solemnly  declare. 
That  I  know  not  of  any  lawful  impediment 
why  I,  A.  B.,  may  not  be  joined  in  matri- 
mony to  C,  U. ;"  and  each  of  the  parties  must 
say  to  the  other,  "  I  call  upon  these  persons 
here  present  to  witness  that  I,  A.  B.,  do  take 
thee,  C.  D.,  to  be  my  lawful  wedded  wife,  or 
husband."  Provision  is  also  made  for  tha 
giving  of  notice  in  lieu  of  banns.  See  4  and  5 
Will.  7K.,c.  26  ;  6  and  7  ITia.  /F-.e.  85; 
1  Viet.,  c.  22 ;  and  3  and  4  Via.,  c.  72. 

Karriages,  B«giatratioa  o£ — The  regis- 
tration of  births,  deaths,  and  marriages  is 
regulated  by  the  acts  17  and  16  Vict.,  c.  80, 
1854  ;  18  Vict.,  c.  29, 1855  ;  and  19  and  20 
Vict.,  0.119,1856. 

Xartial  Law ;  that  branch  of  the  laws  of 
war  which  respects  military  discipline,  or  the 
government  and  control  of  persons  employed 
in  the  operations  or  for  the  purposes  of  war. 
Military  law  is  not  exclusive  of  the  common 
law,  for  a  man,  by  becoming  a  soldier,  does 
not  cease  to  be  a  citiien ;  he  is  still  answer- 
able in  the  ordinary  courts  of  law  for  his  con- 
duct in  that  capacity.  Acts  are  passed  annu- 
ally for  the  government  of  the  forces,  naval 
and  military.  See  Conrt-MarUal,  and  aittlio- 
ritia  then  cited.  Law  of  Amu.  See  MiUtny 
Act. 

Hartinnifia;  the  11th  of  November.  See 
Terms,  Legal  and  Conventiimal.     WhUtu»d^. 

Haaon  Lodgei.  The  acts  37  Geo.  IIU  o. 
123,  and  39  Geo.  III.,  c.  79,  against  unlawfiil 
societies,  were  declared  not  to  extend  to 
regular  lodges  of  Freemasons  which  were  in 
use  to  be  held  before  these  acta  were  passed. 
But  this  exemption  is  not  to  be  enjoyea  unless 
two  members  of  each  lodge  claiming  it  cer- 
tified, upon  oath,  before  any  justice  of  peace, 
or  other  magistrate,  that  such  lodge  had, 
before  passing  the  act,  been  usually  held  as  a 
lodge  of  Freemasons,  and  according  to  tha 
rules  prevailing  among  such  lodges  in  tiiis 
kingdom  ;  which  certificate,  attested  by  the 
magistrate,  and  subscribed  by  the  persons  cer- 
tifying, must,  within  two  montlu  after  the 
act  passed,  have  been  deposited  with  the  clerk 
of  the  peace  for  the  place  where  such  lodge  is 
usually  held.  It  was  also  necesary  that  tha 
name  of  the  lodge,  the  places  and  times  of  its 
meetings,  and  the  namesanddeacriptionsofall 
its  members,  should  be  registenni  with  the 
clerk  of  the  peace  within  two  months  aftw 
passing  the  acts  ;  and  this  most  still  ba  doM 
on  or  before  25tb  Marob,  yearly.  The  dak 
of  the  peace  is  directed  to  bij  aaA  Mr> 
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tifiuto  and  reglatrr  once  a  je&r  before  the 
geoeral  sessions,  who  mnj  order  aaj  lodge  to 
be  disco DtiDued,  if  likely  to  he  injuriotu  to  the 
public  peace.  Like  most  other  societies  con- 
Btituted  for  other  purposes  than  trade,  mason 
lodges  CAD  neither  sue  nor  bo  sued  by  their 
office-bearers ;  Lodge  of  Lanark  v.  Hamilton, 
11th  June  1730,  Diet.  14,554.  More't  Nota 
on  Stair,  ciii. ;  Uvtch.  Jiutiee,  i.  303  ;  Tait's 
Juttiee,  341 ;  Btait'e  JusUas,  291 ;  Broam'i 
Sffwp.  2264. 

maxtat  and  Serrant.  A  servant  may 
agree  to  serve  either  for  wages,  or  for  bed, 
board,  and  clothing,  &c.,  for  a  determinate 
time.  Where  this  engagement  is  to  continue 
for  one  year,  it  may  be  proved  by  witnesses ; 
where  it  is  meant  to  exceed  that  period,  it 
must  be  established  by  writing.  A  servant, 
undertaking  any  particular  work,  ought  to 
1>e  acquainted  with  the  work,  and  capable  of 
performing  it,and  is  liable  for  any  loss  arising 
from  his  want  of  skill,  or  carelessness.  But  if 
the  loss  or  delay  is  not  imputable  to  him,  he 
is  entitled  to  his  fnll  wages.  A  servant  hired 
for  a  period  of  time  is  entitled  to  his  wages, 
though  he  should  be  disabled  for  part  of  the 
time  through  sickness  or  accident.  This  has 
been  carried  the  length  of  one-fifth  part  of 
the  time,  in  an  agreement  for  a  year  ;  Koi 
29, 1794,  White.  If  he  dies  during  his  sei 
vice,  his  wages  are  due  only  to  the  day  of  hi 
death.  Where  the  master  dies,  the  servant  is 
entitled  to  wages  and  hoard-wages  to  the  next 
term.  The  same  happens  where  the  master 
turns  off  a  servant  between  terms,  or  without 
giving  the  servant  due  time  to  provide  himself 
ivith  a  place  ;  but  in  these  cases,  as  the  ser- 
vant is  at  liberty  to  employ  his  time,  some 
allowance  ought  to  be  made,  according  to  cir- 
cnmslances.  A  servant,  on  the  bther  hand, 
vbo  deserts  his  service.forfeitshis  wages,  and 
is  liable  in  damages,  as  well  as  to  a  fine. 
Servants'  wages  fall  under  tbe  triennial  pre- 
scription ;  and  when  it  appears  that  a  cUim 
for  remuneration  is  substantially  a  claim  for 
wages  as  a  servant,  this  rule  holds,  although 
there  have  been  no  agreement  as  to  the  remu- 
neration ;  Smellie,  Feb.  25, 1835, 13  S.  S  D. 
644,  and  Nov.  17,  1835,  14  5.  A  D.  12. 
Stair,  B.  i.  tit.  9,  §  5  ;  More't  Notes,  p.  Iviii. ; 
£nt.  B.  iii.  tit.  3,  §  16  ;  Beiei  Com.  ii.  138  ; 
BeWt  Princ.  §  172,  et  teq.  to  193,  630-2, 
2031 ;  lUiisl.  5  173,  et  leq.,  630 ;  H«kh. 
Juit.  of  Peace,  vol.  ii.  p.  168  ;  Tait'i  do.,  vote 
Servant ;  Blair'i  do.,  voce  Servant.  See  also 
Frivikged  Debt,  Executor.  Location.  Work- 
man. Character  to  a  Servant.  Apprentiee.  Pre- 
tertptiott,  Triennial.     Warning  of  Seroanlt. 

■asters  and  Workmen.    See  Workman. 

Muter  of  a  Ship.  The  shipmaster  is  the 
person  who  hasthe  sole  direction  of  the  course 
and  conduct  of  the  abip.    The  shipmaster  of 
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a  British  ship  must  be  a  British  subject,  but 
there  is  no  other  limitation  ;  and  whoever 
holds  the  appointment  may  bind  the  owners  in 
relation  to  third  parties,  even  where  he  has 
not  been  appointed  by  the  owners  of  the  ship. 
While  at  nome,  the  ship's-husband  has  the 
management  of  the  outfit;  but  if  there  be  no 
ship's-husband  appointed,  and  the  owners  do 
not  take  tbe  management  into  their  own 
hands,  the  master  has  an  implied  power  to 
order  the  outfit.  While  at  home,  he  has  no 
power  to  freight  the  ship ;  but  when  the  ship 
is  advertised  for  general  freight,  be  has  fnU 
authority  to  receive  goods  on  board.  When 
abroad,  he  may  freight  the  ship,  and  take  the 
management  of  the  fitting  on  t,victualling,and 
manning  of  the  ship,  and  ordering  of  neces- 
saries. He  may  even  borrow  money  for  those 
purposes,  provided  the  bond  or  voucher  specify 
the  purpose  to  which  the  loan  has  been 
applied.  But  this  dangerous  power  is  not 
extended  beyond  what  falls  within  the  proper 
province  of  the  shipmaster.  He  may  hypothe- 
cate the  ship  for  necessaries.  His  fault  or 
neglect  binds  the  owners  to  the  extent  of  the 
value  of  the  ship;  and  he  himself  isalso  bound. 
He  may  be  dismissed  by  his  owners  at  once,  his 
only  remedy  being  an  action.  Enk.  B.  iii. 
tit.  3,  5  43  ;  Stair.  B.  i.  tit.  13,  §  18  ;  Brodie't 
Sup.  953,  970  ;  Bank.  vol.  i.  p.  397,  *(  teq.; 
BeWs  Com.  i.  605  ;  Hutch.  Jutt.  of  Peace,  iii. 
p.  194 ;  Jitrid.  Stylet,  2d  edit.  vol.  ii.  p.  659 ; 
Bell's  Prine.  §  450;  lUast.  ih.  See  Ship. 
Natita,  Cavponet.  Exercitor,  Ship't-husbawi. 
Insurance. 

Hatter  of  the  BoUi.    See  RMt,  Master  of. 

Xatertent ;  the  mother's  sister,  but  some- 
times improperly  taken  for  the  father's  sister. 
Skene,  h.  t. 

mTATinif  The  maiimi,  particularly  of  the 
Roman  law,  are  of  great  value,  as  embodying 
important  legal  principles  in  concise  and  ap- 
posite language.  In  the  investigation  of 
legal  questions  involving  much  nicety,  and 
obscured,  it  may  he,  by  perplexing  details,  it 
not  unfrequently  happens  that  a  single  legal 
maxim  solves  the  difficulty,  and  enables  the 
lawyer  to  systematize  and  arrange  conflicting 

frinciples,  and  apparently  inextricable  invo- 
utions  of  fact.  In  the  present  work,  many 
law  maxims  have  been  included  in  the  alpha- 
betical arrangement ;  hut  at  the  hazard  of 
repetition,  the  principal  maxims  are  here 
brought  into  one  view, — referring  to  the 
separate  articles  for  full  expositions,  where 
such  have  appeared  to  be  necessary.  Observe, 
however,  that  several  of  these  maxims  have 
not  been  adopted  in  the  law  of  Scotland. 

Accessorium  sequitur  principale. 

Accessorium  seqnitur  naturam  rei  col  ao- 
cidit. 
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Actio  poenalis  id  hxredem  non  datnr  nisi 
ex  dfunno  locupletior  hieres  factus  sit 
Actor  sequHur  forum  rei. 
Affinnanti,  non  neganti,  incumbit  probatio. 
Assignatns  utitarjure  auctorie. 
j^dificatum  solo,  solo  cedit. 
BoQa  fides  Don  patiturntidembisexigatar. 
Bona  fide  pogsemor  facit  fractus  coDSump- 

tOSSUOB. 

Casus  omissus  babetar  pro  amisso. 
Caveat  emptor. 

Certum  est  qnod  certum  reddi  potOEt. 
Chirographum  apud  debitorem  repertum 
pnosamitur  solutum. 
Cogitatioois  pteDaoi  oemo  patitar. 
CoDiinnnis  error  facit  jus. 
CoDditio  illicita  habetur  pro  non  adjecta. 
CoDsensus  non  concubitUB  facit  natrimo- 

ConseDsos  tollit  errorem. 

CoQsnetndo  est  optima  legam  interpres. 

Contra  non  Talentem  agere  noD  currit  prffi- 
Bcriptio. 

Corpus  bumannm  non  reci  pit  (eatimationem. 

Crimina  morte  eztiaguuninr. 

Cuilibet  in  arte  sua  credendum. 

Cniqne  licit  juri  pro  se  introducto  renan- 
ciare. 

CuJDS  est  commodam,  ejoB  debet  esse  in- 
commodum, 

Cujus  est  solum,  ejasest  usqne  ad  ccelum. 

Cuj'uB  est  dare,  ejus  est  ordinare. 

Culpa  lata  dolo  nquiparatur. 

Culpa  tenet  sues  auctores. 

Daos  et  retinens  nihil  dat. 

Do  minimis  non. curat  Prxtor. 

De  non  apparentibus,  et  non  ezistentibus, 
eadem  est  ratio. 

Debitor  non  prssnmitur  don  are. 

Secime  debentur  parocho. 

Delegatus  uon  potest  delegare. 

Dies  incceptus  pro  completo  habetur. 

Dies  iDcertuB  pro  conditione  habetur. 

Dies  interpellat  pro  homine. 

Dolus  auctoris  non  nocet  successori. 

Dominium  not  potest  esse  in  pendenti. 

DominuB  aliquando  non  potest  alienare. 

Donatio  non  prssnmitnr. 

Sjus  est  periculnm  cujus  est  dominium — 
aut  commodum. 

£z  facto  oritur  jus. 

Exceptio  falsi  est  omnium  ultima. 

ISxceptio  probat  regulam  in  casibuB  uod  ei- 
ceptis. 

Kzceptioqnie  flrmat  legem,  eipon It  legem. 

Fiat  justitia,  mat  ccelum. 

Fraus  aDctoris  uon  nocet  successori. 

Fraus  latet  iu  gene  rat  ibus. 

Frustra  petis  quod  mox  es  restitnturns. 

Frustra  probatnr  quod  probatnm  uod  rele- 
vat- 

Qeneralibos  per  specialia  derogatar. 
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Hieres  est  eadem  persona  cum  defuncto — 
para  autecessoris. 

Hnres  hceredis  mei  est  meus  hfcres. 

Hsres  succedit  in  nuiversum  jus  qnod  de> 
functus  babuit. 

Id  nostrum  solum  quod  debitis  dednctis  est 
nostrum. 

Id  tantum  possnmns  quod  de  jure  possnmus. 

Ignorantia  juris  neminem  excusat. 

In  altemativis  electio  est  debitoris. 

In  Claris  non  eat  locus  coujocturis. 

In  commercio  licet  decipere. 

In  dubio  parsmitior  est  sequenda. 

In  dubio  pro  dote, — libertAt« — innocentia 
— possessore,  debitore — reo — reepoDdendum 

In  dubio  sequendnm  quod  tutins  est. 

In  faTorabilibus,  annus  ineteptus  pro  com- 
plete habetur. 

luturpi  causa  potior  est  conditio  possidentis. 

Incommodum  non  solvit  argnmentDin. 

Jura  eodem  mode  destitountur  quo  consti- 
tuuntur. 

Juris  eiecntio  non  babet  injnriam. 

Jus  publicum  priratorum  pactis  mutari  non 
potest. 

Jus  in  re  inhsrei  ossibns  nsufhictnarii. 

Jus  non  patitur  ut  idem  bis  solvatur. 

Jus  SQperveniens  auctori  accrescit  succes- 
sori. 

Legatum  generis  perit  hnredj ;— legatum 
speeiei  perit  legatario. 

Liberi  corporis  nulla  est  testiraatio. 

Locum  facti  imprsetabilis  subit  damaoni 
et  entereeae. 

Majori  inost  minus. 

Malitia  supplet  ntatem. 
.  Matrimonia  dobeut  esse  libera. 

Messis  semen  tem  sequitur. 

Minor  non  tenetur  placitare  super  hftredi- 
tate  patema. 

Mortunssasit  virum. 

Multa  impedinnt  matrimoninm  coatnheD- 
dum  quro  non  dirimunt  contractum. 

Multa  non  vetat  lei  qua  tamen  tacite 
daranavit. 

Nemo  cogi  potest  pnecise  ad  factnm,  sed  io 
id  tantum  quod  interest. 

Nemo  debet  ex  aliena  jactnra  Incrari. 

Nemo  ex  sue  delicto  meliorem  suam  condi- 
tion em  facere  potest. 

Nemo  mori  potest  pro  parte  testatus,  pro 
part«  intestatuB. 

Nemo  prasumitur  donare. 

Nemo  preesumitur  mains. 

Nemo  prsBumitur  ludere  in  extremis. 

Nemo  tenetur  jnrare  in  suam  turpitadi- 
nem. 

Non  creditor  referenti  nisi  constet  de  re- 
late. 

Non  exeroplis,  sed  legibns,  jadicaodum. 

Novatio  noD  pnosumitur.  i 
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Nulla  suins,  nnlU  terra. 
Nunqnun  concluditur  in  falao. 
Nonquam  prnscribitur  in  falso. 
OfGcium  nemiai  debet  esse  damnosum. 
Omoe  mi^'us  in  se  coutinet  minus. 
Omnia  pr»surauntur  Bolenniter  acta. 
Factia  priv&tis  publico  juri  derogare  oe- 
quit 

Factum  de  assedatione  facienda  et  ipsa  as- 
Mdatio  p&riBcautur — priecipue  si  posaeisio 
sequator. 

Partes  rei  Btiiit  favorabiliores. 
Partus  seqnitur  ventrem. 

Pater  est  qnem  nuptite  demonstrant 

Faterna  paternis,  materna  materuis. 

Patrem  sequitur  sua  proles. 

PatroDum  faciuot  dos,  fedjflcatio,  fundus. 

Pendente  lite  nihil  ioDovaudum. 

Periculum  rei  venditie,  Dondum  traditn, 
est  emptoris. 

Plus  valet  quod  agitur  qoatu  quod  simulate 
conuipitur. 

Posteriora  derogant  prioribus. 

Potior  est  coodiiio  possidentis— prohibent is 
^-defendentis. 

Primus  actus  judicii  est  judicis  approbato- 
rius. 

Prior  tempore  potior  jure. 

Probatis  extremis  prKsumnnttir  media. 

Pro  possessore  haMtnr  qui  dole  deaiit  pos- 
sidere. 

Frorisio  bominis  tollit  prorisiouem  legis. 

Quse  temporalia  ad  agendum,  sunt  per- 
pet  Q  a  ad  eicipiendum. 

Quern  sequitur  commodum,  eum  etiam  se- 
quitur incommodum. 

Qui  apprebat  uon  reprobat. 

Qui  cum  alio  contrahit,  vel  est,  vel  debet 
esse  conditionis  ejus  non  i^arus. 

Qui  facit  per  alium  Tacit  per  se. 

Qui  in  utero  est,  pro  jam  nato  babetur, 
quoties  de  ejus  commode  quieritur. 

Qui  QOD  nabet  in  Kre  luat  in  corpora. 

Qui  proridet  sibi  providet  hsredibus.     ' 

Qui  suum  recepit,  licet  a  non  sao  debitore, 
non  teuetur  restituere. 

Qui  tacet,  consentire  videtur. 

Quisquis  est  rei  saee  moderator  et  arbiter. 

Quod  fieri  debet  facile  pnesumitur. 

Quod  fieri  non  debet  quandocuaque  Tactum 
valet. 

Quod  inesse  debet  inesse  praesumitur. 

Quod  meum  est,  sine  me  alienum  Qeri  ne- 
qait. 

Quod  nnllius  est,  fit  domini  regis. 

Quod  nullius  est,  fit  occupantis. 

Qaod  statim  liquidari  potest,  pro  jam  li- 
quids babetur. 

Reipublicee  interest  volnntatesdefanctoriim 
effectum  sortiri. 

Res  inter  alioa  acta,  aliii  neqne  nocet, 
neq^ue  prodest. 
2  H 
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Res  judicata  pro  reritate  accipitur. 
Resolute  jure  dantis,  resolvitur  jua  acci- 
pientia. 

Res  perit  domina 

Res  sua  nemini  servlt. 

Scire  debes  cum  quo  eontrabia. 

Scire  et  scire  debei'e  squiparautur  in  jure. 

Semel  bare,  semper  baro. 

Si  ingratum  diieHa  omnia  dixeris. 

Socius  mei  socii  non  est  mens  so<^ius. 

Spoliatus  ante  omnia  reatituendus. 

Sumroum  jus,  summa  injurin 

Surrogatum  sapit  naturam  surrogate 

Testimonia  punderanda  sunt,  uon  numer- 

Traditionibus  et  usucapion i bus,  non  nudis 
pactis  domioia  rerum  truwreruntur. 

Tutor  in  rem  anam  auctor  fieri  non  potest. 

Tutor  datur  personie^-curator  rei. 

Tutor  priesumitar  iotus  babere,  ante  red- 
ditaa  ratioues. 

Unumquodque  eodem  mododisselvitnrquo 
colligatur. 

Utile  per  inutile  non  vitiatar. 

Uxor  seqnitur  domicilium  viri. 

Venditor  nominis  tenetur  prfealare  debi- 
tum  Bubesse,  non  vero  debitorem  locupletem 
esse. 

Verba  interpretauda  sunt  coutra  proferen- 
tem. 

Veritas  convicii  non  excnsat  a  calumnia. 

Vigilautibns,  non  dormientibus,  jura  sub- 
veniunt. 

Volenti  non  fit  injuria. 

Voluntas  est  ambulatoria  usque  ad  mor- 

XayoT ;  the  chief  magistrate  of  a  city  or 
town-corporate  in  England.  Tomlim'  Diet 
h.t. 

Xeasnrement  The  effect  of  a  sale  of 
land  by  measurement  depends  upon  the  ques- 
tion, whether  the  measurement  is  taxativeor 
eiegeticat  in  its  terms.  Whenever  it  appearB 
that  the  measnrement  forms  part  of  the  con- 
tract, and  is  looked  upon  by  the  parties  as  au 
essential  condition,  the  purchaser's  right  is 
confined  b;  that  measurement  as  by  a  bound- 
ing description  ;  but  if  the  measurement  ia 
merely  spoken  of  in  advertisements,  or  ap- 
pears upon  a  plan  or  survey  of  the  estate,  as 
giving  a  general  idea  of  the  extent  of  the 
estate,  the  purchaser  is  not  bound  or  entitled 
to  consider  it  as  a  condition,  or  as  relieving 
him  of  hia  obligation  to  satisfy  himself  by  his 
own  inquiries.  In  one  case  it  was  held  that 
infeftment  in  a  mill  and  four  acres  of  land 
was  demonstrative  aud  not  taxatire,  and  en- 
titled the  holder,  with  immemorial  possession, 
to  resist  a  removing  from  land  beyond  the 
four  acres  ;  Douglas,  Feb.  2, 1630,  M.  2262. 
In  leases,  it  is  often  a  difficult  question, 
whether  er  not  the  measurement  given  of  the 
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farm  is  inteoded  to  bu  tnxatirn  ;  and  it  tiai 
been  rt-coni mended  that  a  measuromsnt  ought 
never  to  be  admitted  inio'the  description 
without  some  qualifying  wyda,  to  show  that 
tht)  conteDlB  are  eipiessed  in'  a  dem  on  strati  ve 
sense  only.  It  is  Dot  settled  what  would  be 
the  effect  of  a  false  measurement, — whether 
it  would  invalidate  the  lease  or  give  a  ground 
for  abatement  of  the  rent ;  Batmer  v.  Hogarth, 
March  11,1830,  85.rf2).715;  considered 
in  the  House  of  Lords  iu  1832— see  10  S.  A  D. 
862.  See  Qaaiiti  minorii.  The  measurement 
of  a  commodity  sold  is  often  an  importaot 
element  in  the  question  of  the  delivery  of  the 
commodity,  and  consequent  transfer  of  the 
property.  Beli'tComAABl;  ii.  284;  Brovm 
on  Sale,  44  et  eeq. ;  Bdi  on  Leases,  i.  201  ; 
Hunter's  Landlord  aud  Tenant,  290.  See 
Weights  awj  Measures. 

Hedioal  Certifloate.    See  Certifitate. 

Kedioal  JuriipradeiLce ;  is  the  applica- 
tion of  the  principles  of  medical  science  to 
the  administration  of  justice  and  the  preser- 
vation of  the  public  health.  The  subjects 
with  which  chiefly  it  is  conversaot  are,  the 
developmeDt  of  the  human  frame  ;  the  dura 
tion  of  life ;  personal  identity ;  marriage 
impotency  ;  pregnancy  ;  paternity  ;  presump- 
tion of  survivorship  ;  mental  alienation  ; 
nuisances  ;  detection  of  furgery  and  coining 
by  chemical  tests ;  rape  ;  murder ;  poison, 
and  the  like.  See  a  full  article  on  this  sub- 
ject, Enc,  Brit.  Pee  also  Paris  and  Ftmblanque, 
London,  1823  ;  Beckon  MeditalJuritprvdenee, 
by  Dwnlop,  7th  edit.,  1842  ;  Christison  on 
Poisons.  4lh  edit.,  1845  ;  Wharton  and  StilU 
on  Med.  Jar.,  1855  ;  Taylo>^s  Med.  Jur.,  6th 
edit.,  1858;  Taylor  o»  Poisons,  2d  edit., 
1859. 

Kedietai  JAagtm ;  in  English  law,  a  jury, 
half  natives,  half  foreisnera,  used  in  pleas 
between  a  foreigner  and  a  denizen.  Toralin^ 
Did.  h.  t. 

Xeditstio  Fngte.  When  a  creditor  is  in 
circumstances  to  make  oath  that  his  debtor, 
whether  native  or  foreigner,  is  in  medilatione 
fugce  in  order  lo  avoid  the  payment  of  his 
debt,  or  where  be  has  reasonable  ground  for 
apprehending  that  the  debtor  bes  such  an 
intention,  it  is  competent  for  the  creditor  to 
apply  to  a  magistrate,  who,  on  inquiring  into 
the  circumstances,  nnd  finding  reason  to  be- 
lieve that  the  creditor's  application  is  well 
founded,  will  grant  a  warrAnt  for  apprehend- 
ing the  debtor  for  examination  ;  and  may 
afterwards  grant  warrant  to  imprison  him 
until  he  find  caution  judieio  listi.  Hut  should 
the  creditor  have  proceeded  without  sutlicient 
grounds  for  his  application,  he  will  be  liable 
in  damages;  and  even  the  judge  4ho  incau- 
tiously and  illegally  grants  such  a  warrant 
incars  a  ainiilar  responsibility.  See  Erst.  B.  i. 
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tit.  2,  §  21.  This  application  is  of  asnm- 
mary  nature,  and  may  be  presented  to  any 
magistrate  or  judge  ordinary  ;  to  the.  Court 
of  Session,  — the  sheriff, — magistrates  of 
burghs,— justices  of  peace,  and  when  the 
debtor  is  in  the  Sanctuary,  to  the  bailie  of 
the  Abbey.  The  laat  reported  case  of  an 
application  made  to  the  Court  of  Session  in 
the  first  instance  was  in  the  year  1700  ;  bnt 
Hutcheson  mentions  a  case  which  occurred  in 
1795 ;  Hutch,  i.  432.  In  general,  the  appli- 
cation is  made  to  a  magistrate  exercising 
aathority  within  the  bounds  where  the  debtor 
resides.  If  he  has  left  that  jurisdiilion,  he 
may  be  apprehended  in  any  other  place,  on 
the  warrant  being  indorsed  by  a  magistrate 
eiercbiog  jurisdiction  in  the  new  territory; 
and,  on  l^ing  apprehended,  he  may  be  trans- 
mitted to  the  first  magistrate  for  eiamination. 
The  concurring  magistrate  cannot  commit  the 
debtor:  to  give  him  that  power,  there  mast 
be  on  original  application  to  himself.  When 
the  creditor  is  a  company,  one  of  the  partners 
of  the  company  mast  make  oath.  When  the 
creditor  resides  out  of  Scotland,  the  applica* 
tion  is  mode  in  his  name ;  but  he  must  have 
a  mandatary  in  Scotland.  {See  Mandataty.) 
The  creditor  must  make  an  affidavit  before 
a  qualified  person,  and  the  mandatary  ought 
to  make  a  corroborative  affidavit  before  the 
magistrate  in  Scotland.  There  is  no  aecea- 
sity  to  produce  a  ground  of  debt — a  claim  of 
debt  attested  by  the  affidavit  of  the  creditor 
is  sufficient.  It  is  not  necessary  that  the 
debt  be  constituted  by  bill  or  decree,  or  that 
it  be  past  due  and  payable.  The  Court  has 
allowed  this  remedy  even  in  cases  in  which 
the  debt  was  contingent ;  but  an  applieatioa 
for  warrant  to  incarcerate  a  person  as  m 
meditalione  fugt,  till  he  found  security  not 
only  for  certain  arrears  and  current  rents, 
but  for  the  prospective  rents  under  a  lease 
having  filleen  years  to  run,  was  held  to  be 
irregular,  and  damages  were  awarded ;  M'Gill, 
March  17,  1837,  15  S.  882.  The  debt  must 
in  all  cases  be  specific,  that  the  cautioner  may 
know  the  extent  of  his  obligation.  The  cir- 
cumstances which  led  the  creditor  to  believe 
that  the  debtor  means  to  fly  the  country 
must  be  staled,  and  the  creditor's  oath  must 
bear  this  out.  Without  this  statement  and 
oath,  both  the  creditor  and  judge  would  b« 
exposed  to  a  claim  of  damages  at  the  instance 
of  the  debtor,  were  imprisonment  to  take 
place.  But  in  the  special  case,  where  the 
debtor  on  examination  admitted  the  debt  aod 
bis  intention  to  leave  the  country,  the  war- 
rant of  committal  was  supported  witbont  tin- 
creditor's  oath.  It  is  improper  fot  tfca 
magistrate  to  delegate  to  any  one  tfaa  takjif 
of  the  creditor's  oath,  or  the  esaminatioa  rf 
the  debtor.    The  reasous  of  belief  mnl  h* 
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snlBcieDt  to  satisr;  the  judge.  Immediately 
on  the  application  to  the  judge,  if  the  groimda 
of  BQBpiuion  be  pregnant,  he  granta  a  snm- 
marj  warrant  for  apprehending  the  debtor  ; 
snd,  on  his  apprehension,  he  ought  to  be 
examined  by  the  judge  ;  and  it  is  froin  the 
circnmstances  as  appearing  on  that  ezamioa- 
tioQ  that  the  judge  vill  be  enabled  to  deter* 
mine  as  to  the  propriety  of  granting  a  warrant 
of  impriBonmeDt.  The  creditor's  oath  is 
taken  as  prima  fade  evidence  of  the  eiistence 
of  the  debt.  But  when  the  debtor  denies  bis 
intention  to  leare  the  country,  and  admits  no 
si)Bpiciou8circumsUnces,the  magistrate  ought 
not  to  commit  without  further  evidence. 
AVhere  the  debtor  has  not  sufficiently  ex- 
plained himself  on  his  first  examination, 
he  may  apply  for  another.  When  a  proof 
is  to  be  taken,  the  debtor  may  be  detained 
on  a  warrant  during  the  time  of  prov- 
ing ;  and  he  is  sometimes  committed  till  be 
find  caution  to  abide  the  issoe.  In  either 
case,  he  must  bo  liberated  on  finding  cau- 
tion to  abide  the  issue.  It  is  not  a  suffi- 
cient ground  for  this  warrant  that  the 
debtor  means  to  remove  from  one  place  of 
the  conntry  to  another;  he  most  have  in- 
tended to  leave  Scotland.  Bbt  it  may  be 
granted  wherever  there  is  a  real  intention  to 
leave  the  country,  even  although  the  debtor 
should  have  a  good  reason  for  going,  and  no 
fraudulent  design.  So  far,  indeed,  has  this 
been  carried,  that  an  officer  proceeding  to 
join  bis  rngimeut  abroad  was  found  liable  to 
be  arrested  on  a  metfifafH/u^a  warrant.  But 
the  Court  have  more  recently  disapproved  of 
that  extension  of  the  doctrine  ;  Btyton,  10th 
March  1812,  Foe.  Ml.  and  App.  to  Mar,  A 
mtditatic  fagx  warrant  cannot  be  granted 
upon  a  debt  below  the  statutory  sum  for 
which  a  debtor  can  be  incarcerated  ;  Marthall 
V.  Dobton.  Dec.  18,  1844,  7  D.  232. 

The  iMdilatia/u^<jewATTa,at  is  given  equally 
against  a  foreigner  as  a  native.  There  has 
been  considerable  fluctuation  in  the  decisions 
as  to  what  will  be  sufficient  to  expose  a  for- 
eigner to  this  warrant.  But  there  must  at 
«II  events  exist  the  grounds  of  jurisdiction  for 
an  ordinary  action  at  lav.  The  cases  relative 
to  the  application  ag^nst  a  foreigner  are  col- 
lected by  Mr  Barclay,  in  his  treatise  on  mali- 
tatio/vga;  and  the  conclusions  at  which  he 
Arrives  on  a  review  of  these  eases  are,  That 
s  foreigner  is  snbject  to  the  operation  of  this 
warrant — ls(.  Where  he  has  acquired  a  legal 
domicile  by  forty  days'  fixed  residence  in 
Scotland,  whether  the  debt  bo  foreign  or  not ; 
2d,  He  is  liable  to  be  attached  for  Scotch 
debts,  even  where  he  has  not  acquired  a 
domicile;  and  this  rule  is  strengthened  if 
tbe  debts  have  been  contracted  since  his  last 
•nival ;   Sd,   Where  he  has  left  another 
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conntry  to  avoid  his  creditors,  and  is  in  this 
country  not  with  the  intention  of  fixing  his 
residence  here,  but  with  the  view  of  avoiding 
his  creditors ;  and  in  this  case  he  may  be 
attached  by  foreign  as  well  as  by  Scotch 
creditors.  The  possession  of  a  landed  estate 
in  Scotland  has  no  effect  npon  his  liability. 
It  would  appear  that  a  medilatio  f^gm  war- 
rant cannot  be  competently  talien  out  against 
a  foreigner  not  resident  in  this  rouutry,  but 
on  a  jonmey  of  pleasure  or  of  business,  wiih 
no  intention  of  defrauding  bis  creditors; 
MVt  C<m.  ii.  663;  Bar^y,  57.  This  war- 
rant differs  from  the  ordinary  personal  dili- 
gence of  the  law,  in  so  far  that,  being  <{ao- 
datamado  criminal,  it  may  be  executed  on 
Sunday  as  well  as  on  any  ordinary  day.  It 
may  also  be  executed  within  the  Sanctuary  of 
Holyrood house,  in  which  case  the  concurrence 
of  the  bailie  of  the  Abbey  is  necessary.  Nor 
will  a  personal  protection  under  the  Bankrupt 
Statute  be  any  safeguard.  Those,  however, 
who  are  exempted  from  imprisonment  by 
privilege,  are  free  from  the  effects  of  the 
warrant ;  because  it  is  a  mere  anxiliary  to 
the  right  of  imprisoning  the  debtor.  When 
a  debtor  is  imprisoned  on  a  neditalio  fvga 
warrant,  he  is  imprisoned  for  custody  only, 
not  that  he  may  be  compelled  to  pay  by  the 
squator  carcem ;  and  therefore,  although  the 
magistrates  should  suffer  him  lo  escape,  yet, 
if  they  recover  his  person  in  time  to  produce 
him  at  the  requisite  diets  of  court,  they  will 
not  be  liable  to  the  creditor  in  any  damages, 
or  for  the  debt.  This  distinction  between  in- 
carceration for  debt  and  on  a  mediUUio  fvtgx 
warrant  was  fixed  in  the  case  Broien,  Nov. 
16,  1792,  Mor.  11,763.  Relief  from  the  im- 
prisonment on  this  warrant  is  obtained  by 
the  debtor  finding  caution  jadicio  mti.  See 
Caution  judicio  liiii.  The  law  upon  this  sub- 
ject has  been  very  ably  digested  by  Mr  Bar- 
clay in  hb  treatise  on  meditatiofugoi  warrants, 
in  the  appendix  to  which  styles  are  given  of 
the  petition  and  other  procedure.  See  also 
B^t  Com.  ii.  667,  et  uq. ;  EtA.  B.  ii.  tit  1, 
§21,  and  tiotesby  Mr  Ivory  ;  S(ai>,  B.  iv.  tit. 
47,523;  Beffg  ftiw.  §  2309  ;  ShatuTtPrae. 
p.  504 ;  Macfarlan^t  Jury  Court  Practiet, 
p.  69;  Eutch.  Justice  of  Peace,  1 42ii  TaiPt 
do.,  k.  t. ;  Blair't  da.,  h.  t. ;  Rot^t  Lea.,  i.  345 ; 
fames'  Equity,  289  ;  Thornton  on  BiUt,  677. 
See  Arreilment  of  Pertoru.  Cantumary.  Dili- 
geaee,     Impritottment.    Prison. 

Hddiiim  Zmpedimentam.  See  Mid-Im- 
pediment, 

HelioratiOB*.  Questions  ai  to  a  claim  for 
the  expense  of  improvements  upon  land  may 
be  raised  in  three  different  situations :  when 
the  improvements  have  been  made  under  a 
lease;  when  they  have  been  made  under  a 
deed  of  entail ;    and  when  they  have  bees 
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made  on  a  liferented  egtate.  1.  Mdiorationt 
vndtra  lease. — When  a  l«nant,of  bis  owdhc- 
cor<],  expends  money  and  labour  in  the  im- 
provement of  his  farm,  this  is  presumed  to  he 
done  not  for  the  permanent  benefit  of  the 
farm,  but  for  his  own  use  during  the  re- 
mainder of  his  lease.  A  tenant  therefore  is, 
in  general,  held  not  entitled  to  anj  recom- 
pense for  snch  improvements,  (See  Feneet, 
Fixtures.  Bovki.)  Where,  however,  a  ten- 
nnt  makes  improvements  in  contemplation  of 
his  lease  subsisting  for  the  full  period,  and  it 
happens  to  be  ttirminated  abruptly,  he  is  in 
equity  entitled  to  recompense,  when  the  land- 
lord can  be  proved  lucraltti  by  the  transaction. 
In  urban  subjecta,  a  distinction  ia  taken 
between  the  eipense  of  ornaments  or  more 
conveniences,  and  of  necessary  repairs.  The 
tenant  has  no  claim  for  the  former  without 
eipress  stipulation ;  but  be  is  entitled  to  be 
compensated  for  the  latter.  (See  R^tri.) 
Those  are  the  rules  when  there  has  been  no 
stipulation ;  but  it  is  usual  to  make  repairs 
and  meliorations  the  sui)iect  of  express  agree- 
ment. A  clause  binding  the  landlord  to 
make  the  necessary  meliorations  is  binding 
on  the  heir  in  the  first  instance  ;  but  the  les- 
see will  have  a  claim  against  the  executors,  if 
he  cannot  obtain  implement  from  the  heir. 
An  beir  of  entail  succeeding  is  not  liable  at 
coiumoQ  law  to  implement  stipulations  for 
improvements  entered  into  by  the  heir  in  pos- 
session; but  he  may  be  made  liable  to  a  certain 
extent,  by  the  exercise  of  the  statutory  powers 
(see  infra,  No.  2).  A  clause  in  a  lease  oblig- 
ing the  lessor  to  make  meliorations,  or  to 
allow  the  lessee  a  sum  for  that  purpose,  or  to 
reimburse  him  for  outlay,  will  be  binding 
upon  singular  successors;  Arbulhnoi,  Feb.  5, 
1772,  M.  10,424  ;  SMU,¥e'n.  20. 1817,  F.C. 
See  also  SUwart  v.  M'Ra,  Nov.  12,  1834, 
13  S.  4.  An  obligation  upon  the  tenant  to 
aphold,  with  a  right  to  indemnification  of 
any  excess  of  value  in  additions,  limits  the 
tenant  to  the  mere  rebuilding  or  reparation 
of  what  becomes  ruinous,  and  to  the  making 
of  necessary  or  suitable  improvements,  but 
gives  no  right  to  pull  down  old  houses  or 
erect  new  ones,  not  necessary  or  suitable  to 
the  farm.  Express  clauses  supersede  local 
customs,  as  to  indemnification  for  meliorations. 
An  obligation  on  the  tenant  to  meliorate  or 
repair,  if  not  implemented  by  himself,  falls 
upon  his  representatives.  liut  the  burden 
falls  upon  an  assignee  or  a  sub-lessee,  whether 
acknowledged  by  the  landlord  or  not. 

2.  Mdiorationt  by  an  heir  in  pwttiMm. — 
Certain  statutory  powers  have  been  conferred 
apon  heirs  of  entail  in  possession,  by  the  exer- 
cise of  which  they  may  throw  a  proportion  of 
the  eip«iise  of  improvements  upon  the  sub- 
stitutes ;  10  Gk.  III.,  c  51,  §§  9-26.    But  the 
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heir  in  possession  under  a  strict  entail  has  no 
means  of  burdening  succeeding  heirs  with  the 
price  of  meliorations,  except  by  compliance 
with  the  terms  of  this  statute.  The  act  pro- 
vides, that  any  heir  of  entail,  laying  out 
money  in  improvements,  shall  be  R  creditor  to 
the  succeeding  and  subsequent  heirs  of  entail 
for  three-fourths  of  the  money  expended,  to 
the  extent  of  four  years'  free  rent  of  the  en- 
tailed estate,  aftor  deducting  liferents,  and 
public  burdens,  and  interest  of  debt\  provided 
he  give  notice  in  writing  to  the  heir  of  entail 
next  after  his  own  issue,  three  months  before 
commencing  his  improvement,  of  the  kind  of 
improvement  intended  ;  and  lodge  a  copy 
with  the  sheriff-clerk  ;  and  annually,  within 
four  months  after  Martinmas,  lodge  with  the 
sheriff-clerk  on  account  signed  by  him,  with 
the  vouchers  of  the  money  expended  that 
year.  The  Rutherfurd  Act  provides  for  im- 
provements not  executed  in  terms  of  tb» 
Montgomery  Act;  see  act  11  and  12  VieL, 
c.  36,  §  16,  1848.     See    TaiUie.     ilatmoii- 

3.  Melioratiom  on  a  liferent  etiaie. — A  life- 
rent«r  is  bound  to  pay  the  interest  of  money 
laid  out  on  necessary  repairs  of  the  liferentod 
tenement.  If  the  subject  fall  into  decay  or  be 
destroyed  by  accident,  neither  the  liferenternor 
the  fiar  will  be  bound  to  repair  or  rebuild ;  and 
the  liferenter  may  contioue  to  draw  the  rent 
of  the  subject  such  as  it  remains.  If,  how- 
ever, the  fiar  should  repair  or  rebuild  the 
house,  the  liferenter  cannot  posaeaa  it  withont 
paying  the  interest  of  the  money  expended. 
Laird  v.  Fenmck,  Feb.  10,  1807  ;  M.  Aff. 
voce  Liferenter.  See  Liferent.  See  generally, 
oa  the  subject  of  this  article.  Stair,  fi.  i.  tit. 
15,  §  6;  B.  ii.  tit.  1,  §  40;  More't  Notes, 
p.  clxix, ;  Erik.  B.  ii.  tit.  9,  5  60,  nolet  by  Mr 
Iwry ;  BelTi  Com.  i.  74,  82 ;  Addeiuta,  No. 
vi. ;  BeU'e  Princ.  §§  1253, 1062, 1768  ;  /Hw(. 
ib. ;  Hunter'i  Landlord  and  Tenant,  579 ; 
Kamti'  Equity,  111.  See  Lease.  Taiitie. 
Fixtures.     Fences.     Improving  Lease. 

]CeUetuu;strife,disseuion, debate.  iSttM, 
A.  i. 

Kemberi  of  Farliuueat.  The  memhen 
of  the  House  of  Commons  are  usually  ao  styled, 
although,  strictly  speaking,  the  Peers,  as  well 
as  the  representatives  of  the  Commons,  are 
members  of  Parliament.  Enk.  B.  i.  tit.  2,  5 
24  ;  tit.  3,  §  7  ;  B.  iii.  tit.  1,  $  29,  and  aOm 
by  Mr  Ivory  ;  BtWi  Com.  ii.  166,  175,  669; 
BeU-t  Priw.  \^  2150,  2194-5,  2201;  JTmsm* 
Stat.  Law  Abndg.  h.  U  ;  Watmi's  Slat.  Lmt, 
voce  Parliament;  TaiPt  Justiee  of  Ptaea,  mm 
Imprisonment;  Brown's  Synop.  k.  t.,  ud  pt 
2168.  As  to  the  qualifications  for  elflot^ 
or  being  elected,  a  representative  of  mtbtrth* 
Peerage  or  Commons  of  SootUod  la  tl* 
British  Parliament,  see  Bleelian  Lam.   Jlgha 
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Act.    Aa  to  the  privileges  and  usages  of  Par- 
liament, sea  Parliament,     FrivUege. 

Xemoraadum.  It  appears  to  be  settled  ia 
the  law  of  fiuglaud,  that  a  memoraDdam, 
writteD  either  on  a  bill  or  note,  or  on  a  sepa- 
rate paper,  with  the  coosenl  of  parties  betbre 
they  Bubecribe,  may  limit  or  do  away  with 
the  effect  of  the  iDstrument  in  questions 
between  the  original  parties,  but  not  against 
a  bonajiile  onerous  indorsee.  The  memoran- 
dum has  this  effect  only  when  proved  to  have 
been  written  before  the  subscription  of  the 
bill  or  note  ;  and  a  memorandum  annexed  to 
ft  promissory-note,  specifying  a  particular 

(lace  of  payment,  ia  not  in  any  case  to  be 
eld  as  part  of  the  note,  or  as  limiting  its 
operation.  See  this  subject  fully  discussed  in 
Thomsm  on  BiUt,  12,  384.  As  to  the  memo- 
nndum  in   a  policy  of  insurance,  see  Itir 
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"  the  timmer  of  a  house." 
Stmt,  h.t.       ' 

Kflsetuu ;  a  stock  horn.    Skmt,  A.  t. 

Xenial  ChorolL  This  was  a  term  applied, 
daring  the  times  of  Episcopacy,  to  a  church 
that  had  been  appropriated  by  the  patron  to 
the  bishop,  and  made  thenceforth  part  of  his 
own  benefice.  Mentalia;  livings  united  to 
the  tables  of  religions  houses.  These  terms 
were  derived  from  mtnsa,  which  signiGed 
everything  necessary  for  living.  Ertk,  B.  ii. 
tit.  10,  §11 ;  Stair,  B.  ii. tit.  8,  §§  27  and  35  ; 
Hukk.  Jvstke  of  Peace,  ii.  426. 

Kercantile  Contract* ;  are  excepted  from 
the  solemnities  required  by  law  in  other  deeds. 
See  Bvideiux.  Re  Mereatoria. 

Kereaatile  Writings.  See  Dtedx,  Evi- 
dence.    Privileged  Deedi.     Wfitinfft  tn  Re  Mer- 

Hnvbuit  Company.  See  GuUdry,  Dean  of 
Quiid. 

Morohant  Seamen.  The  statutes  relating 
to  merchant  seamen  are  the  7  and  8  Vict., 
c  112,  1844 ;  13  and  14  Vict,  c.  93,  1850  ; 
14  and  15  Viet.,  c  96,  1651.  The  Merchant 
Seamen's  Relief  Act  is  the  4  and  5  Will.  IV., 
c.  62,  1834  ;  and  the  MercaaUle  Marine  Pas- 
lengen  Act  is  the  15  and  16  Vict,  c.  44, 1852. 
The  act  relating  to  the  regulating  of  steam 
oayigation  is  the  14  and  15  Vict.,c.  79, 1851. 

Merchants'  Aooonntt.  See  Accmints.  Pre- 
tCTKtion,  Triennud.     Evidence. 

muBj,  Reeommendaiion  to.  A  jury  is  not 
entitled,  in  those  cases  in  which  the  law 
seems  to  be  rigorous,  to  return  a  verdict  of 
acquittal  in  opposition  to  law.  Their  only 
course  is  to  point  out,  in  a  recommendation  to 
mercy,  the  circumstances  which  make  the 
legal  pnnishment  of  the  panel  severe  in 
wnae  peculiar  case,  and  which  therefore  call 
for  equitable  consideration.  Evme,  i.  496 ; 
SUde,  223. 


Hark ;  an  old  Scotch  coin  of  the  value  ot 
thirteen  shillings  and  fourpence  Scotch,  or 
one  shilling  and  one  penny  and  four-twelfths 
of  a  penny  sterling.     See  Scotch  Monet/. 

Ketk  per  Ton  ;  one  of  the  sources  of  emo* 
lumeut  of  the  eighteen  endowed  ministers 
of  the  city  of  Edinburgh.  This  aasessmeut 
is  levied  in  virtue  of  an  act  of  Parlia- 
ment, dated  22d  March  1661.  See  Annvits- 
Tax. 

Xete ;  of  herring,  contains  five  hundred. 
Skene,  h.  L 

Mesienger-at-Anna ;  an  officer  appointed 
by  and  under  the  control  of  the  Lyon  King- 
at-Arms.  (See  Lyon.)  Messengers-at-arms 
are  said  to  be  subservient  to  the  Supreme 
Courts  of  Session  and  Justiciary,  and  they 
are  employed  in  executing  all  summonses  and 
letters  of  diligence,  both  in  civil  and  criminal 
matters.  Our  signet  letters  seem  to  have 
been  devised  by  the  judges  of  the  King's 
Court  to  supply  the  ancient  writs  of  the  law, 
and  they  were  constantly  directed  to  mes- 
sengers-at-arms, as  sberifis  in  that  part  It  is 
the  character,  therefore,  of  sheriff  in  that 
part  which  has  placed  this  duty  in  the  hands 
of  messenger»-at-arms.  Messengers  and  their 
cautioners  are  liable  for  damage  occasioned 
by  their  undue  or  defective  execution  of  dili- 
gence ;  hut  they  are  uot  liable  for  the  loss  of 
the  debt  until  it  has  been  constituted  against 
the  debtor.  It  is  incompetent  for  a  mea- 
senger  to  execute  diligence  for  his  own  behoof 
and  that  of  another  party,  on  a  bill  which  he 
has  indorsed ;  Doigleith,  June  18,  1822,  I  S. 
4:  D.  506.  A  messenger  cannot  be  a  procu- 
rator before  a  sheriff-court;  Bowhill,  J uae  2, 
1825, 4  S.  <t  D,  61.  In  a  simple  reduction 
of  a  decree  of  suspension,  the  parly  who  bad, 
as  messenger,  signed  the  execution  of  inti- 
mation of  sist,  but  was  subsequently  deprived 
of  his  office,  was  allowed  to  be  called  as  a 
witness  to  disprove  his  own  eiecution,  and 
these  circnmstances  were  held  only  to  affect 
his  credibility;  JiMti(m,Dec.  28, 1836, 15  S. 
360.  Stair,  B.  iv.  lit.  47,  §  15 ;  Ertk.  B.  i. 
tit.  4,  5  33  ;  Bank.  vol.  ii.  pp.  303-7  ;  BeWt 
Com.  ii.  170-2,  543 ;  BeU'e  Prine.  §§  296-7  j 
lUuet.  ib. ;  Kamei'  Stat.  Law  Abriiig.  h.  U ; 
Shand'g  Prae.  pp.  32, 232  ;  Rom's  Lect.  i.  286, 
302,  ei.  eeq.,  338,  429,  446 ;  Eajoee'  EquiU/, 
212;  Thomson  on  Bills,  b7  6.  Darling's  Mes- 
s&tyers-at'ATms.  See  Execution.  Drforcemenk 
Lyon.     Cautionary. 

XeuiB  Bementem  Seqoitiir ;  the  crop  be- 
longs  to  the  possessor  by  whom  it  was  sown ; 
is  a  maxim  applied  to  the  case  of  twna  Jidt 
possession,  and  also  in  questions  between  heir 
and  execDtor,  Where  a  person  is  in  pos- 
session of  land  which  he  has  reason  to  be- 
lieve to  be  his  own,  and  sows  that  land,  he 
has  right  to  reap  the  crop  sown  by  him,  al- 
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though,  before  il  be  cut  dovn,  it  should  lie 
discovered  that  another  has  a  preferable  title 
to  the  land.  Ertk.  B.  ii.  tit.  1.  §  26 ;  Cvnn^ 
on  Parishei,  435.     See  Bona  Fides. 

Hewnage;  signiHeHthepriacipaldwelliDg- 
houso  of  a  barony,  in  which  sense  it  is  syno- 
oymoua  with  the  English  expression  manor- 
iMute,  In  the  lav  of  fiDglaud,  messuage  sig- 
nifies a  dvell tog-house  with  some  laud  ad- 
joining, aEsigned  for  its  use.  Under  this 
Dame  may  be  included  a  gai-den,  shop,  mill, 
eott^e,  chamber,  collar,  or  the  Hke.  See 
Siten*,  h.t.;  Sou't  Lect.  ii.  137;  Temlint' 
Dietht. 

Xetus.     See  Force  and  Fear. 

Kichaelmaa  Head-Coort;  the  annual  meet- 
ing of  the  freeholders  and  coram  issinn era  of 
supply  of  a  county,  held  at  Micliaclmas  for 
various  county  purpuBee.  This  was  formerly 
one  of  those  meetings  at  which  the  presence 
of  the  heritors  was  required  under  a  fine ;  but, 
by  20  Geo.  II.,  c.  5U,  abolishing  ward-hold- 
ing, no  heritor  can  now  be  fined  for  absence, 
unless  he  shall  have  hcen  summoned  as  a 
juryman,  or  for  some  other  legal  purpose.  It 
was  at  this  meeting  that,  under  the  old  elec- 
tion law,  the  roll  of  freeholders  was  revised, 
applications  for  enrolment  disposed  of,  and 
freeholders  put  upon  the  roll,  and  the  roll 
purged  of  those  who  had  died,  or  disposed 
of  the  property  on  which  they  formerly  stood 
enrolled ;  Erdc.  B.  i.  tit.  4,  §  5.  The  du- 
ties formerly  discharged  by  the  freeholders 
were  transferred  to  the  commissioners  of 
supply  by  2  and  3  Will.  IV.,  c  65.  See 
BUetion  Law*.  R^orta  Ad.  Commiuioaert  of 
Supply. 

Kid-Couples.  Where  an  heir,  assignee, 
or  adjudger  takes  infeflment  in  virtue  of  a 
precept  of  saaine  granted  in  favour  of  his  pre- 
decessor or  author,  it  is  necessary  to  deduce 
in  the  instrument  of  sasiua  the  writings  by 
which  he  is  connected  with  the  precept ;  1693, 
c.  5.  These  writings  are  called  the  raid- 
etmpla.     More'i  Notes  m  Stair,  cliz. 

ICid-Impedimeut ;  the  Roman  law  m^jium 
impalimttUum ;  is  anything  which  intervenes 
between  two  events,  and  prevents,  quoad  the 
former  erent,  the  retrospective  operation  of 
the  latter.  Thus,  anything  occurring  be- 
tween the  date  of  a  sasine  on  a  precept  a  m 
and  the  chart«r  of  confirmation,  to  prevent 
the  superior  from  granting  a  charter  of  con- 
firmation, is  called  a  mid- impediment.  If 
the  former  proprietor  have  granted  a  convey- 
ance to  another  person,  on  the  procuratory  of 
which  that  person  has  resigned  and  obtained 
a  charter  of  resignation  on  which  sasine  has 
followed,  the  right  will  lie  completely  trans- 
ferred, and  the  superior's  confirmation  of  the 
other  conveyance  will  be  unavailing.  Ertk. 
B.  i.  tit.  6,  5  52;  B.  ii.  tit.  7,  §  15;  fieU'» 
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Com.  i.  862 ;  Beifi  Prine.  §  812 ;  lUutl.  A. 

Confirmation.     As  to  the  mid-impediment 

a  intervening  marriage,  in  questions  of 

legitimation  per  tt^seqitent  malrimonium,  see 

Legitimation, 

Kilitary  Lav.  See  Martial  Law.  Coufi- 
Martid. 

Hilitsry Teftament  Amongthe  Romans, 
certain  ceremonies  necessary  in  t«stamenta 
were  dispensed  with  in  the  testaments  of  sol- 
diers, on  account  of  their  ignorance,  or  A 
imminent  vitce  perieuhm.  In  like  manner,  in 
this  country,  soldiers  may  make  nuncupstire 
wills,  and  dispose  of  their  goods,  arrears  of 
pay  and  other  personal  property,  without  the 
forms  and  solemnities  required  in  other  csacs. 
ffeineeni  Elementa,  p.  167  ;  Tomiint'  Did.  h.  L 

Hilites ;  in  old  law  language,  freeholders 
holding  their  lands  of  barons  iu  chief.  ^xn«, 
h.t. 

Hilitia ;  as  distinguished  from  the  regular 
forces,  means  the  body  of  men  who  may  l-e 
annually  called  out  for  a  limited  time,  and 
armed  and  embodied  for  military  service  on 
occasions  of  emergency.  After  much  nncer- 
tainty  and  change,  the  militia  laws  of  Eng< 
land  and  Scotland  were  consolidated  by  42 
Qeo.  III.,  c  90  and  91 ;  and  these  statutes, 
with  that  of  49  Geo.  III.,  e.  120,  applicable 
to  Ireland,  contain,  with  some  partial  amend- 
ments made  by  later  acts,  the  lav  applicable 
t«  the  militia  of  the  United  Kingdom.  The 
Sovereign  appoinls  lords-lieutenant  in  Eng- 
land and  Scotland  (see  Lieutenant),  and  gover- 
nors in  Ireland,  to  each  county  and  province, 
with  power  to  call  out  and  train  the  militia 
annually,  and  to  appoint  twenty  or  more  de- 
puty lieutenants  or  governors,  or  other  offi- 
cers, subject  to  the  royal  approval.  The  qua- 
lifications for  holding  commissions  are  the 
possession  of  a  certain  amount  of  property, 
varying  according  to  the  rank.  At  the  an- 
nual general  meeting  of  the  lieutenancy  of 
each  county,  the  next  subdivision  meeting  is 
appointed,  to  which  chief  constables,  or  other 
officers,  are  required  to  direct  constables  or 
schoolmasters  to  return  lists  of  all  males,  be- 
tween the  ages  of  eighteen  and  forty-five,  in 
their  respective  parishes.  By  this  means  lists 
are  obtained,  which  are  transmitted  to  the 
Privy  Council,  distinguishing  those  liable  to 
serve  from  those  exempt.  The  men  to  be  en- 
rolled are  chosen  by  ballot  from  every  parish ; 
all  who  are  not  above  four  feet  and  five  incbea 
in  height,  or  are  not  approved  of  on  exanu- 
tion  by  a  surgeon,  being  discharged,  aod 
others  balloted  for  in  their  place.  Thosa 
who  do  not  personally  appear,  or  send  aa  ^^ 
proved  substitute  to  take  the  oath,  ar«  ItaHt 
in  a  penalty  of  L.IO.  There  are  an  Mil 
ments  by  which,  with  the  coueat  af  tin  W' 
habitants,  volunteers,  remunerated  byfMlA 
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,  may  be  sabititatod  for  Wloted 
men.  The  faliowiDg  persons  are  exempted 
from  serving : — Peers;  commiggioDed  officers  of 
the  other  forces,  whether  od  full  oi'  half  pay  : 
Don-com missioned  ofQcers  and  privates  of  ihe 
other  forces;  persona  serving,  or  who  have 
urved  for  funr  yearsi  as  commissioned  officers 
in  the  militia;  persons  serving  in  the  yee- 
maniy  or  volunteers ;  persons  serving,  or  who 
have  served  atanj  time  within  a  year  past, 
in  the  local  militia ;  resident  members  of  the 
several  universities ;  clergymen  of  the  estab- 
lishments, and  registered  dissecting  clergy- 
men ;  parish  schoolmasters ;  articled  cleilis  ; 
apprentices;  seafaring  men;  persons  employed 
in  the  Royal  Docks,  the  Tower,  Woolwich 
Warren,  the  gnn-wbarfa  of  Portsmouth,  and 
the  stores  under  the  direction  of  the  Board  of 
Ordnance;  persons  free  of  the  Company  of 
Watermen  of  the  Thames;  any  poor  man  with 
raore  than  one  child  born  in  wedlock,  in  Kng- 
land;  any  man  with  mo.re  thaa  two  lawful 
children,  and  not  possessing  property  to  the 
value  of  L.50,  io  Scotland ;  and  in  Ireland, 
any  poor  man  not  worth  L.IO,  or  who  does 
not  pay  Ij.5  a  year  of  rent,  and  has  more  than 
three  lawful  children  under  the  age  of  four- 
teen. The  Military  Act  and  the  Articles  of 
War  apply  to  the  miiitia  when  called  out, 
with  the  llmitatioD  that  no  punishment  can 
extend  to  life  or  limb.  There  are  separate 
provisions  for  recovering  deserters,  die.  In 
addition  to  the  general  niililia,  who  are  liable 
to  be  marched  to  any  part  of  the  United 
Kingdom,  there  was,  during  the  late  war. 
That  was  called  the  local  militia,  embodied 
under  43  Geo.  III.,  c.  Ill  and  ISO,  andcom- 
I  pleted  by  several  acts  since  passed,  by  which 
the  men  are  apportioned  to  the  respective  shires 
in  England  and  Scotland.  The  balloting, 
enrolling,  and  exercising  of  the  militia  takes 
place  at  present  only  occasionally,  an  act 
being  generally  passed  each  session  of  Par- 
liament suspeodiug  the  operation  of  the  mi- 
litia statutes.  When  the  balloting  is  going 
on,  it  is  a  common  thing  to  insure  against 
being  drawn.  In  one  case,  where  a  militia 
ballot  was  illegally  conducted,  it  was  held 
that  an  insarance  against  the  consequences  of 
militia  ballots  did  not  bind  the  insurers  to 
protect  the  insured  agaiust  any  consequences 
of  such  irregular  ballot ;  Scult,  25th  May 
1814,  2  Dow's  ReporU,  322.  Those  who  have 
served  in  the  militia  acquire  certain  privi- 
leges of  trade,  which  they  transmit  to  their 
children.  See  King't  Freemat.  Smntan's 
Ahridg.  h.  I. ;  Kastes'  Slat.  Law,  h.  t. ;  Hutch. 
Justice  of  Ftact,  iii.  S9  ;  Tail't  Jiatke,  h.  t. ; 
Tonlitui'  Diet.  A.  t. ;  Ene.  Brit.  h.  t. 

The  militia  in  Scotland  is  uow  regulated  by 
the  act  17  and  16  Vict.,  c.  106, 1854. 

Mill    There  is  not  an  invariable  rule  as 
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to  the  qnestion,  whether  or  not  a  charter  or 
conveyance  of  lands  carries  a  mill  previously 
erected  upon  them,  without  expi-ess  mention 
of  it.  The  right  of  thirlage  attaching  to 
niillsformerly  made  them  of  such  ijnportance, 
that  tbey  were  frequently  taken  to  be  dis- 
tinct tenements,  and  conveyed  by  charter 
and  infeftment  per  se.  In  such  circumstances 
the  general  rule  is,  that  a  mill  does  not  pass 
as  part  and  pertinent ;  but  this  is  always  a 
guCEilio  volimtalit ;  and  wherever  it  appears 
that  the  mill  never  had  been  considered  or 
transferred  as  a  separate  subject,  and  where 
the  proprietor  conveys  all  which  is  in  his  own 
titles,  the  mill  is  carried.  From  the  inde- 
terminate state  of  this  matter,  it  is  advisable 
that  the  deed  of  conveyance  shouid  expressly 
bear  whether  the  mill  is  intended  to  be  re- 
served, or  to  pass  with  the  rest  of  the  pro- 
perty. Where  a  mill  already  exists,  with  a 
thirlage  in  favour  of  another  than  the  pro- 
prietor of  the  land,  he  is  not  entitled  to 
build  another  mill,  capable  of  grinding  the 
astricted  corn,  since  that  might  afford  a  temp- 
tation to  defeat  the  thirlage.  And  iu  cer- 
tain cases  in  which  this  had  been  done,  the 
mill  was  either  destroyed  or  ordered  to  be 
altered,  so  as  to  be  incapable  of  grinding  the 
astricted  corn.  The  symbol  for  giving  sasine 
mill  is  the  clap  and  bapptr.  Stair,  U. 
ii.  tit.  3,  $  75  ;  Ertk.  B.  iL  tit.  6,  S  5 ;  Ifaak. 
vol.  L  pp.  605, 669,  689  ;  Bell's  Prine.  §  743, 
1017,  1034-5;  lUtut.  ^  743;  Kames'  Stat. 
Lam  Abridg.  h,  t. ;  Hvftier't  Landlord  and 
Tenant,  pp.205.  217,  253-5,  302-3,  839; 
Hatch.  Jttttice  of  Peace,  ii.  pp.  393,  666  ;  Bell 
on  Leaitt,  i.  249  ;  Rosit  Lect.  ii.  169,  196. 
See  Thirlage,  Part  aitd  Pertinent.  And  fur 
the  regulations  respecting  the  hours  during 
which  children  may  be  required  to  work  in 
mills  and  factories,  see  Fae^nries. 

Hiseialfl ;  in  a  limited  acceptation,  are 
those  fossils,  as  coal,  lime,  chalk,  marie,  &e., 
which  belong  in  property  to  the  owner  of  the 
ground,  and  which  are  not  included  under  an 
agricultural  lease,  unless  expressly  conveyed 
to  the  tenant.  Neither  do  minerals  fall  un- 
der a  liferent,  unless  specially  given  to  the 
liferenter,  whose  right  being  enjoyed  solvit 
r«i  mbetantia,  does  not  extend  to  minerals. 
But  where  the  minerals  have  been  let  on 
lease,  and  it  plainly  appears  to  have  been  the 
intention  of  the  granter  of  the  liferent  that 
the  liferenter  should  hare  the  rents  drawn 
from  the  lease  of  the  minerals,  that  intention 
will  receive  effect ;  and  a  liferenter,  although 
not  entitled  to  dispose  of  the  minerals,  may 
yet  use  as  much  of  the  coal  as  is  required  in 
his  own  household.  Ersk.  B.  ii.  tit.  6,  §  1 ; 
tit.  9,  §  67  ;  B^i  w  Leaia,  i.  343 ;  Bell'i 
Com.  \.  62  ;  Stair,  B.  ii.  tit.  9,  §  39 ;  More'$ 
Nolei,  pp.  dxxxv.,  ccliv.,  cceciv. ;  Beffi  Princ. 
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§5  740, 103*-51.  1226;  lUusl.  §  669;  Bun. 
Ut't  laadlotd  and  Tenant.  S«d  Coai.  Clay. 
Mark-pit. 

Hmes ;  are  infer  regalia,  Bj  li24,  c  12, 
gold  miDes  are  declared  to  belong  to  the 
^rown  without  limitation  ;  and  ailrer  minea, 
when  of  such  fineneis  that  three  halfpence  of 
silver  can  be  extracted  from  the  pound  of 
lead,  ^t  it  would  appear,  that  not  onlf 
gold  and  silver,  but  tin,  copper,  and  lead 
mines  were  formerly  anneied  to  the  Crown. 
Su  an  unprinted  act  of  Ike  year  1592.  B; 
that  statute  mines  are  diaiolTed  from  the 
Crown ;  and  it  is  made  lawful  to  the  Crown 
t«  set  in  feu-farm  to  tlie  baron,  or  other  free- 
holder of  the  ground,  all  metals  or  minerals 
that  may  be  found  within  his  own  lands,  on 
payment  of  the  tenth  part  to  the  Crown,  with- 
out any  deduction  of  charges ;  and  in  case  the 
freeholder  should  refuse  to  work  them,  they 
may  either  be  worked  for  the  use  of  the 
Crown,  er  feued  out  to  others.  In  the  in- 
terpretation of  this  statute,  it  has  been  found 
that  a  positive  right  is  conferred  on  the  free- 
holder, by  which  he  may  demand  a  right 
from  the  Crown,  in  purauance  of  the  statute ; 
and  that  the  word  freeholder  means  the  poa- 
sessor  of  the  dominiwn  utile.  Enk.  B.  ii.  tit. 
6,  §  16;  Stair,  B.  ii.  tit.  3,  j  60 ;  Bank.  i. 
573  ;  Bd^tPriM.  \  669.     See  GM  Mina, 

Hinilter.  A  minister  of  the  Charch  of 
Scotland  is  inducted  to  his  charge  in  the 
manoer  which  has  been  explained  in  the 
articles  PrteetUaUon — CcUl — Admiuior. — In- 
dwtion ;  and  it  is  only  necessary  here  to  state 
his  qualifications.  I'he  student  must  have 
gone  through  a  course  of  philosophy  in  a 
university ;  and,  afUr  flnishiug  that  course, 
he  must  have  studied  divinity  for  a  certain 
period  prescribed  by  the  Church.  He  may 
then  be  proposed  to  a  presbytery  to  be  taken 
on  trials;  and  the  presbytery  must  obtain 
thecoDsentof  thesynod;  and,  ifareport un- 
favourable to  the  character  of  the  caadidat« 
has  arisen  in  anyof  the  presbyteries  of  which 
the  synod  is  composed,  his  trials  cannot  pro- 
ceed till  the  matter  be  inquired  into.  And 
shonid  there  be  any  oppression,  redress  will 
be  obtained  by  applying  to  their  ecclesiasti- 
cal superiors.  The  person  licensed  must  sub- 
scribe a  ftrmtla,  owning  his  belief  in  the 
Confessiou  of  Faith  of  theCburch  of  Scotland, 
and  promising  to  adhere  to  the  same,  and  to 
defend  the  worship,  discipline,  and  govern- 
ment of  the  Church,  by  kirk-sessions,  pres- 
byteries, provincial  synods,  and  general  assen 
hlies,  &e.  The  person  licensed  is  alter  thi 
termed  a  probationer;  he  is  entitled  to 
preach,  but  has  no  authority  to  dispense  the 
sacraments;  see  Licente  lo  preaiA.  The  pro- 
bationer is  then  qualified  to  receive  a  presen- 
tation to  a  church,  which  is  addressed  to  the 
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presbytery  within  which  the  parish  is  sita- 
ated ;  he  is  by  them  appointed  to  preach  in 
the  parish  church ;  he  is  required  to  repeat 
his  subscription  to  the  formula ;  and  he  must 
undergo  a  second  trial  on  his  doctrine,  litera- 
ture, and  moral  character.  A  day  is  then 
appointed  by  the  presbytery,  at  the  distaace 
of  ten  days,  for  ttie  pai'ishionera  to  meet  in 
the  parisli- church,  and  witnras  the  ordina- 
tion, at  which  one  of  the  presbytery  preacbea 
—informs  the  people  that  a  presentation  has 
been  given  to  the  candidate— and  asks  them 
to  subscribe  a  call,  inviting  him  to  be  their 
miuister,  and  promising  him  subjection  in  the 
Lord.  This  is  what  is  termed  the  moderation 
of  a  call ;  see  CaU,  When  the  call  has  been 
sustained,  the  presbytery  proceed  to  complete 
the  settlement  by  putting  t«  him,  in  the  face 
o!  the  congregation,  the  tbllowing  questions : 
"  1.  Do  you  believe  the  Scriptures  of  the  Old 
and  New  Testament  to  be  the  Word  of  God. 
and  the  only  rule  of  faith  and  manners  ?  2. 
Do  you  sincerely  own  and  believe  the  whole 
doctrine  contained  in  the  Confession  of  Faith, 
approven  by  the  General  Assemblies  of  this 
Church,  and  ratified  by  law  iu  the  year  1690, 
to  be  founded  on  the  Word  of  Qoi  i  And  do 
you  acknowledge  the  same  as  the  confession 
of  your  faith  !  And  will  you  firmly  and  con- 
stantly adhere  thereto,  and,  tn  the  utmost  of 
your  power,  assert,  maintain,  and  defend  the 
same,  and  the  purity  of  worship  as  presently 
practised  in  this  National  Church,  and  asserted 
in  the  13th  Act  of  Assembly,  1707  J  3.  Do 
you  disown  all  Popish,  Arian,  Socinian, 
Arminian,  fiourignian,  and  other  doctrines, 
tenets,  and  opinions  whatsoever,  contrary  to, 
and  incoDsistent  with,  the  foresaid  Confession  i 
of  Faith  ?  4.  Are  yon  persuaded  that  the 
Presbyterian  government  and  discipline  of 
this  Church  are  founded  upon  the  Word  of 
Qod,  and  agreeable  thereto?  And  do  you 
promise  to  submit  to  the  said  government  and 
discipline,  and  to  concur  with  the  same;  and 
never  to  endeavour,  directly  or  indirectly, 
the  prejudice  or  subversion  thereof,  but  to 
the  utmost  of  your  power,  in  your  station,  to 
maintain,  support,  and  defend  the  said  disci- 
pline and  Presbyterian  government,  by  kirk- 
sessions,  presbyteries,  provincial  synods,  and 
general  assemblies,  during  all  the  days  of 
your  life  ?  6.  Do  you  promise  to  submit  your- 
self willingly  and  humbly,  in  the  spirit  of 
meekness,  unto  the  admonitions  of  the  br^ 
tliren  of  this  presbytery,  and  to  be  subject  to 
them,  and  all  other  presbyteriee  and  saperior 
judicatories  of  this  Church,  where  God,  in 
His  pi-ovidence,shall  cast  your  lot?  Aodtfcat, 
according  to  your  power,  you  shall  -TilB^t'*' 
the  unity  and  peace  of  this  Chureh  aoiflit 
error  and  schism,  notwithstanding  of  wiili^ 
ever  trouble  or  persecution  mayariM;  hA 


that  you  ihall  follow  no  dtTisiTe  coiinM  fram 
the  present  estBbliBheddoctriDe,wonbip,  dis- 
cipline, and  government  of  thin  Church  ?  €. 
Are  not  ceal  fur  the  honour  of  Qod,  lore  to 
JesQS  Christ,  and  desire  of  uriog  souls, 
yonr  great  motives  and  chief  iodnceoients  to 
enter  into  the  functions  of  the  holy  ministry, 
and  not  worldly  deBigos  and  interests )  7. 
Uare  joo  used  any  undue  methods,  either  hy 
yourself  or  others,  in  procuring  this  call  i  8. 
I)o  you  engage,  iu  the  strength  of  Jesus 
Christ,  our  Lord  and  Master,  to  rule  well 
your  own  family,  to  live  a  holy  and  circnm- 
spevt  lite,aud  faithfully,  diligently,  and  cheer- 
fully to  discharge  all  the  parts  of  the  minis- 
terial work,  to  the  edi^catioa  of  the  body  of 
Christ!  S.  Do  you  accept  of,  and  close 
with,  the  call  to  be  pastor  of  this  parish  j 
and  promise,  through  grace,  to  perform  all 
the  duties  of  a  fai^ful  minister  of  the  gos- 
pel among  this  people )"  See  farther  on  this 
Bubject,  VhuTck  Styia,  by  Chvrch  Law  Society, 

These  qoestions  being  answered  satisfac- 
torily by  the  presentee,  the  minister  perform- 
log  the  serTJue  proceeds  to  invest  him  with 
the  full  character  of  a  minister  of  the  gos- 
pel, conveying  to  him  by  prayer,  and  by  the 
imposition  of  the  hands  of  the  presbytery,  all 
the  powers  implied  in  that  character.  He 
then  receives  and  admits  the  person  to  be 
minister  of  the  vacant  parish,  by  which  deed 
the  presbytery  create  a  connection  between 
him  and  the  inhabitants  of  the  parish,  which 
gives  him  a  legal  title  to  the  emoluments  pro- 
vided by  law  for  the  person  who  officiates 
there,  and  which  renders  him  incapable  of 
holding  any  other  charge.  And  the  couneo- 
tion  thus  formed  can  be  dissolved  only  by  the 
act  of  the  Church  accepting  of  his  resigna- 
tion, or  deposing  him,  or  translating  him  to 
a  different  charge.  HiWt  ThedesiaU  Iiati- 
tafa«,pp.l87,  212;  i/i(fs  CAureA  iVo*.  64; 
Stair,  B.  ii.  tit.  8,  §  2ti ;  Jfore'i  JVvIm,  pp. 
coxxxvii.-xli.-lxxiii. ;  Ersk.  B.  i.  tit.  5,  j  lb; 
Banl.  vol.  i.  p.  48  ;  ii.  77,  221,  692  ;  Mi's 
0am,  i.  128;  ii.  S95;  iJeU's  Fnnc.  §§  116^-6, 
1172,  634.  As  to  the  appointment  uf  minis- 
ters to  churches  endowed  by  voluntary  con- 
tribution, see  CAurcAes.  H^oDtfoiilion,  Dilapi- 
tialKM.    Detignatiim.    Manst.     Glebe.     Cain. 

Ministci'i  Claim  to  Vote.  A  parochial 
minister  of  the  Church  of  ticotlaud  is  entitled 
In  a  vote  in  the  election  of  members  of  Par- 
liament. A  presentation  is  not  sufficient  to 
give  the  qualification;  there  must  likewise 
be  induction,  and  all  the  other  forms  of  ap- 
pointing to  the  pastoral  charge.  There  is  no 
distinct  provision  in  the  Reform  Act  declaring 
ministers  entitled  to  be  enrolled ;  and  the  pro- 
per form  of  drawing  the  claim  is,  "  1,  A.  B., 
minister  of  the  parishofO.,claim  to  be  enrolled 
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as  liferent  proprietor,  by  virtue  of  my  office, 
of  the  manse  and  glebe  of  the  said  parish." 
But  much  less  formal  claims  have  beeu  sus- 
tained, probably  on  the  principle  that  the 
character  of  parochial  minister  jwr  le,  infers 
the  right  to  a  manse  and  glebe.  Thus,  the 
claim  of  "  minister  possessing  or  occupying 
the  glebe,"  has  been  Buntained.  As  the  statute 
does  not  require  occupancy  in  the  case  of 
ownera,  and  as  Itferenters  seem  to  be  eu  the 
same  footing  with  owners,  it  has  been  held 
that  the  minister  may  be  enrolled  on  his 
manse  and  glebe,  although  it  be  io  the  im- 
mediate natural  possession  of  another  per- 
son ;  such  as  the  minister's  assistant  and  suc- 
cessor, dreater  strictness  has  been  required 
in  the  form  of  claims  by  dissenting  ministers, 
whose  appointment  does  not  necessarily  or  ex 
lege  carry  the  right  to  any  heritable  subject. 
tSuch  a  minister,  claiming  as  a  lifereuter,  must, 
in  order  to  establish  his  claim  of  enrolment 
on  a  manse  and  glebe,  show,  Ut,  The  title  to 
the  sutyects  in  the  congregation,  and  that 
they  hold  it  by  right  such  as  enables  theui 
to  convey  to  faim  a  liferent  interest ;  and,  2i/, 
his  own  title  in  the  subjeota^viz.,  that  the 
congregation  have  conveyed  a  lilerent  right 
to  him  iudafeasibly.  But  there  has  been 
some  fluctuation  in  the  decisions  of  the  courts 
of  appeal  with  regaid  to  the  claims  of  disseut- 
ing  ministers.  Ministers  have  been  tbund 
not  entitled  to  claim  upon  their  stipends,  or 
as  drawing  L,IO;«r  oanuiit  out  of  the  teiuds. 
Cay's  Rejorm  Act,  95,  106. 

Kinister'a  Horning.  The  law  on  this  sub- 
ject is  stated  in  the  article  Decreet  Conform. 
The  style  of  a  miuister's  horning  is  given  iu 
Jvrid.  Slylei,  iii.  726. 

Xinutor's  Bental ;  the  rental  of  the  pa- 
rish lodged  by  the  minister  in  a  process  of 
augmentation  and  locality.  %w Augmentation. 

Minor.  In  a  large  acceptation,  a  minor  is 
a  person  under  lawful  age,  or  majority ;  but 
the  term,  when  used  in  contradistinction  to 
pnpil,  signifies  a  person  above  the  age  of  pu- 
pillarity  (twelve  in  females  and  fourteen  in 
males),  and  under  that  of  majority,  which  in 
both  sexes  is  twentj-one  years  complete. 
Where  a  minor  has  curators,  his  deeds  are 
not  effectual  to  bind  him  without  their  con- 
sent ;  yet,  in  so  far  as  he  derives  any  benefit 
from  his  deeds,  they  will  be  binding  on  those 
with  whom  he  contracts ;  and  all  obligations 
into  which  he  enters,  where  the  consideration 
has  been  profitably  applied  to  his  use,  will  to 
that  ^tent  be  effectual  against  him.  A 
minor  with  curators  may  effectually  marry 
without  their  consent;  he  may  also,  without 
their  consent,  execute  a  testament  bequeath- 
ing all  his  moveable  fiinda ;  but  he  cannot, 
even  with  their  consent,  execute  a  settlement 
of  his  heritage.    The  curator  of  a  minor 
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merely  eoDMnU,  bat  cannot  compel  the  minor 
to  set ;  the  minor  has  a  right  to  inquire 
into  the  management  or  his  affairs,  and,  if  he 
sees  reason,  he  may  refuse  to  act.  A  minor's 
person  is  not  subject  to  the  control  of  cura- 
tors. Where,  again,  a  minor  has  no  cura- 
tors, he  may  act  by  himself;  and  his  deedi 
will  be  equally  effectual  with  the  d^eda  of  a 
minor  baring  curators,  who  have  concurred 
with  him  in  the  execution  of  the  deed.  Mi 
are  entitled  to  be  restored  against  all  deeds 
done  to  their  prejudice  during  their  minority, 
whether  they  have  been  done  by  their  tu- 
tors, or  by  themselves,  vilh  consent  of  their 
curators.  In  all  cases,  in  short,  where 
minor  can  prove  lesion,  he  is  entitled  to  res- 
titution ;  and  the  only  difference  is,  that 
where  the  deed  has  been  executed  by  a  tutor, 
or  by  a  minor  with  consent  of  bis  curator,  or 
by  tbe  minor  alone,  where  be  has  no  curator, 
as  tbe  deed  is  effectual  in  law  till  set  aside, 
a  reduction  of  it  becomes  necessary  ;  whereas 
deeds  executed  by  pupils,  or  by  minors  hav- 
ing curators,  but  without  their  consent,  are 
null,  and  the  nullity  may  be  pleaded  by  way 
of  exception.  In  au  action  of  restitution,  the 
minor  must  prove  lesion,  proceeding  from  the 
want  of  judgment  on  tbe  part  of  the  mi- 
nor, and  not  from  any  fraud  or  nnjustiSablc 
act  on  his  part;  nor  will  the  minor  be  pro- 
tected against  necessary  payments,  to  his 
tutor  or  curator  for  example,  though  the  pay- 
ment may  have  been  misapplied.  Lesion  is 
presumed  in  a  donation  by  the  minor ;  in  a 
bond  of  caution  entered  into  by  him  ;  even 
in  a  bond  for  borrowed  money  by  the  minor 
lesion  is  presumed,  unless  the  creditor  shall 
prove  that  the  money  was  employed  profitably 
for  the  minor.  And  it  has  been  decided, 
that  a  party  is  not  barred  from  pleading 
minority  against  au  action  for  implement  of 
a  cautionary  obligation,  by  his  having  pre- 
viously made  affidavit  that  he  had  attained 
majority  to  obtain  the  degree  of  M.D.,  and 
thereafier  assumed  the  title  of  doctor ;  Suthtr- 
Iand,Jan.l9,I825,3S.d:A«9.  But  there 
ia  an  exception  to  the  plea  of  restitution  in 
all  transactions  connected  with  any  trade  or 
commerce  in  which  the  minor  may  have  been 
engaged ;  even  a  bond  for  borrowed  money 
will  not  necessarily  imply  lesion,  where  the 
minor  is  engaged  in  trade.  A  minor  pu6e>  is 
not  entitled  to  restitntion  against  a  mar- 
riage, although  he  may  be  restored  against 
hurtful  provisions  in  a  marriage-contract, 
^be  minor  may  be  restored  against  judicial 
acts,  as  where  competent  pleas  have  been 
omitted,  or  where  the  minor  has  been  entered 
heir,  and  the  debts  of  the  ancestor  exceed  tbe 
value  of  the  succession.  The  privilege  of 
restitution  may  be  exercised  by  the  minor  at 
any  time  within  four  years  after  hii  arriving 


at  m^rity.  But  to  entitle  him  to  this  pri- 
vilege, he  must  have  raised  and  executed  the 
action  of  reduction  of  tbe  deed  or  transactioo 
he  means  to  challenge  within  the  four  yean, 
called  the  quadnenniitn  vlih.  This  privilege 
does  not  die  with  the  person  entitled  to  it, 
but  may  be  transmitted  to  bis  heir,  accord- 
ing to  these  rules :  1.  Where  a  minor  suc- 
ceeds to  a  minor,  the  time  allowed  for  daim- 
iug  restitution  depends  on  the  minority  of 
the  heir,  not  of  the  deceased  minor.  2. 
Where  a  minor  succeeds  to  amajor,  who  was 
not  twenty-five  years  complete,  the  privilege 
continues  with  the  heir  during  his  own  mi- 
nority 1  but  he  cannot  avail  himself  of  bis  pre- 
decessor's antu  itliUt,  except  in  so  far  as  they 
were  unexpired  at  his  death.  3.  Where  a 
major  succeeds  to  a  minor,  he  has  only  the 
juadrietHtium  vtile,  to  be  reckoned  from  the 
period  of  the  minor's  death  ;  and  if  a  m^jor 
succeeds  to  a  m^jor  dying  within  tbe  giuJ- 
riennittm,  he  can  avail  himself  of  no  more  of 
the  quwlrienniitin  than  remained  unexpired  at 
the  time  of  his  predeceasor's  death ;  £rat.  B, 
i.  tit.  7,  $  42.  Mere  revocation  within  the 
qtiadrimniitm  utik  is  not  sufficient.  The  deeds 
against  which  the  minor  is  entitled  to  be  re- 
stored, most  be  challenged  by  an  action  of 
reduction  in  the  Court  of  Session  within  that 
term.  The  minor  is  entitled  only  to  be  re- 
placed in  bit  former  situation,  not  to  derive 
an  advantage  which  he  could  not  otherwiae 
have  enjoyed.  An  objection  to  a  decree,  as 
pronounced  by  an  incompetent  court,  is  not 
barred  by  the  lapse  of  the  quadrieiMnm  MtUt; 
Ranldne,  May  31, 1821,  I  S.  *  D.  4S. 

Another  privilege  of  minority  is,  that  a 
minor  cannot  be  compelled  to  defend  bis  right 
to  his  ancestor's  heritage,  when  that  right  i« 
challenged  by  one  who  claims  the  heritage  ov 
a  right  preferable  to  that  which  was  in  the 
minor's  ancestor;  fninor  non  tenttur pladtan 
dtkeenditaUpaterna.  Thisprivilegeislimited 
to  proper  feudal  heritage,  and  does  not  ex- 
tend to  leases,  however  lung  the  period  of 
endurance.  Nor  does  it  apply  to  the  settling 
of  marches,  nor  to  the  division  of  land,  nor  to 
a  possessory  action,  nor  to  an  action  at  the  in- 
stance of  the  superior  for  feu-duties  or  casoal- 
ties,  nor  where  the  action  has  been  com- 
menced in  the  lifetime  of  tbe  ancestor,  la 
order  to  entitle  the  minor  to  state  this  plea, 
he  must  be  served  heir  and  infeft ;  and  his 
infeftment,  when  produced,  auperaedei  alt 
further  production  till  he  be  of  age.  It  ia  the 
heir  of  investiture  alone  who  can  plead  the  pri- 
vilege; and  it  cannot  be  pleaded  to  support  the 
fraud  of  the  ancestor,  nor  to  oppose  the  effect 
of  the  ancestor's  obligation,  nor  in  oppuaitioB 
to  a  minor  suing  for  reduction  on  the  head 
of  minority  and  lesion;  ErtL  B.  i.  tit  7,  { 
43,  «( teq.    The  persouB  of  pupils  are  pro- 
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Ueted  i^aiost  imprisonment  for  civil  debd ; 
bot  tliis  privilege  doea  not  eitend  to  minors 
put  tlie  age  ol  papillaritj,  who  are  liable  tg 
personal  diligence  and  imprisonment  on  ac- 
eonnt  of  non-payment  or  non-performance  of 
civil  debts  or  obligations ;  Er$k.  B.  i.  tit.  7, 
j  47.  Minora,  under  seven  years  of  age,  are 
not  liable  to  criminal  prosecntian  ;  from  seven 
to  fourteen  they  are  liable  on  conviction  to 
an  arbitrary  punisliment;  and,  above  four- 
teen, they  are  liable  to  the  ordinary  panish- 
ment,  even  capital.  A  minor  may  be  indicted 
without  calling  his  guardian ;  iume,  i.  33 ; 
StetU,  6fi;  Aliim't  Priflc.  663 ;  Prae.  227. 
Children  under  twelve  cannot  be  examined 
upon  oatb,  but  they  nay  be  examined  with- 
oot  it.  The  rule  as  to  this  is  taken  from 
the  age  as  at  the  trial,  provided  the  facts 
occurred  not  very  long  before;  //unM,  ii.  341; 
SU«I»,  15.  A  minor  cannot  be  elected  a 
member  of  Parliament ;  and  the  election  is 
by  statute  declared  to  be  void,  under  the 
same  penalties  as  if  be  had  presumed  to  sit 
without  betog  returned ;  7  and  6  Will.  III. 
c.  85.  Minora  may  sit  till  displaced,  becausi 
the  law  presumes  them  to  be  of  full  yeara  til 
the  contrary  is  proved.  The  claim  of  a  minor 
to  vote  cannot  be  registered ;  1681 ;  1707, 
c.  8 ;  but  it  would  appear,  that  if  the  dis- 
ability existed  at  the  time  of  giving  in  the 
claim,  but  ceased  before  the  sitting  of  the 
registration  court  at  which  it  is  considered, 
the  claimant  may  be  admitted ;  Cata  ctttd  m 
Gai/'t  Reform  Act,  17.  It  had  formerly  been 
decided,  that  the  enrolment  of  a  minor,  under 
the  provision  that  he  should  not  vote  till  be 
was  of  perfect  age,  was  contrary  to  law ; 
MaeUod,  Dec.  1765,  M.  8684 ;  BeU  m  Elec- 
lioM,  S3S.  In  England,  it  is  held  that  ma- 
jority is  completed  the  day  before  the  twenty- 
firrt  anniversary  of  the  birtb-day ;  ChanAeri' 
EUctio»  Law,  h.  t.  A  minor  may,  with  con- 
sent of  his  curators,  exercise  the  right  of  a 
patron  in  presentation ;  Brodie,  June  9, 1830, 
&  S.  ds  D.  899.  Stair,  B.  i.  tit.  6 ;  Mor^t 
Notes,  pp.  xlii.  «(  m-  "C. ;  ErOi.  B.  i.  tit.  7 
Bmk.  vol.  i.  p.  177,  tt  »eq. ;  iii-  48, 97  ;  BdCt 
Gw.  vol.  i.  p.  134;  BM't  Priae.  §  593,  625, 
2022,  2087, 2103  ;  Kama'  Stat.  Law  Abridg. 
h,  t. ;  ffwUer'i  Landiord  and  Tenant,  pp.  64-5, 
135-7, 164,  177,  432,  471 ;  Brown  on  Sah, 
pp.  167-71;  Thornton  on  BaU,103,198,25d 
Shand'g  Prae.  pp.  141,  560;  Maelaarin\ 
Skmjr-Gourt  Prae.  pp.  30,  69,  180 ;  Hutch. 
JtiM^ofPeaee,ii.2m;Taietdo.,h.t.;Blaij^» 
do.,  A.  („■  BeU  on  L&aet,  i.  107-«,  143  ;  Ron' 
Led.  i,  147;  ii.  369,  364;  Kama'  E^il$ 
67,  252,  282.     See  also  Ovralory. 

Kinority;  the  period  fh>m  birth  until 
twenty-one  years  of  age;  or,  in  a  more 
limited  sense,  the  interval  between  pnpillarity 
and  majority.    See  Minor.    T^Oor.    PwpH. 


UIK 


571 


Itint ;  the  place  or  establishment  in  which 
the  Queen's  money  is  coined.  By  39  Geo. 
III.,  c.  94,  and  1  and  2  Will.  IV.,  c.  10,  the 
salary  of  the  master  and  worker  of  the  mint 
was  aficertaioed,  and,  along  with  the  other 
charges  of  the  mint,  provided  to  be  paid 
from  various  different  sources,  partly  from 
fees,  allowances,  and  emoluments  authorized 
by  the  indenture  between  the  Crown  and  the 
master,  partly  from  the  CoUEOIidated  Fund, 
partly  by  annual  grants  of  Parliament,  and 
partly  from  the  -profit  derived  from  the  coin- 
^e  of  silver  and  copper.  By  7  Will.  IV.,  c. 
9,  it  is  provided,  that  after  the  5th  of  April 
1837,  all  fees,  emoluments, Ac,  payable  to  the 
master  of  the  mint  shall  cease,  t^o  much  of 
the  above  acts  as  authorizes  the  char^^ing  of 
uoneyupon  the  Consolidated  Fund  forsaleriea 
to  otUcers  is  repealed  ;  and  the  seignurage 
accruing  upon  ibe  coinage  of  silver  or  copper 
is  directed  to  be  paid  into  the  bank,  to  the 
credit  of  the  Consulidated  Fund.  It  is  made 
lawful  for  the  Treasury  to  authorize  the  issue 
of  money  for  the  purchase  of  bullion  for  coin- 
age, an  account  of  which  must  be  annually 
laid  before  Parliament. 

Kinute;  a  short  memorandum  or  sketch 
taken  iu  writing. 

Kiante.  When  it  Is  necessary  to  preserve 
evidence  of  any  incidental  judicial  act  or 
statement,  this  is  done  in  the  Court  of  Ses- 
sion, and  also  in  the  inferior  courts,  by  a 
minute.  Thus,  where  the  pursuer  restricts  his 
libel,  or  makes  a  reference  to  the  defender's 
oath,  or  where  the  parties  mutually  consent 
to  a  judicial  reference,  or  to  a  remit  to  per- 
sons of  skill,  or  to  waken  a  process,  or  to  an 
interim  decree,  and,  in  short,  wherever  the 
object  is  to  preserve  special  evidence  of  any 
of  the  re*  gestce,  this  is  done  by  a  minute. 
Strictly  speaking,  those  minutes  ought  to  be 
prepared  by  the  clerk  of  Court,  as  their  form 
imports.  They  commence  with  the  name  of 
the  counsel  (or  in  the  iuferior  court,  of  the 
procurator)  for  the  party,  and  purport  to  be 
a  statement  made  by  him  ;  e.  g.,  "  Patrick 
Robertson,  for  the  pursuer,  stated,"  &c.  If 
the  minute  be  answered,  the  answer  proceeds 
in  the  same  style.  The  minute  is  signed  by 
counsel,  or  in  the  inferior  courts  by  the  pro- 
curator ;  and  where  it  is  a  minute  of  refer- 
ence to  oath,  it  must  also  be  subscribed  by 
the  party  referring,  or  he  must  subscribe  a 
written  mandate  authorizing  it ;  A-  S.  12tb 
Nov.  1825 ;  Maciaurin't  Sherif-Canrt  Prae. 
195.  See  Amendment  of  Libel.  It  sometimes 
happens,  after  an  argument  at  the  bar  of  the 
Inner  House  of  the  Court  of  Session,  where 
questions  of  ditBculty  have  been  raised,  that 
the  Court,  instead  of  pronouncing  an  order 
for  Cattt,  appoints  the  parties  to  prepare  and 
lodge  Mimttei  e^  Debate.     These  minutes. 
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which  most  be  prepared  bj  conasel,  contain 
an  argument  on  the  points  in  dispute ;  and, 
after  haring  been  interchanged,  revised,  and 
relodged,  they  are  printed  and  boxed  for  the 
Court  in  the  asual  manner ;  see  Casei,  In 
the  inferior  courts,  when  a  proof,  whether  b; 
witnesses  or  oatb  of  partj,  is  concluded,  the 
inferior  judge  may  either  advise  the  case  on 
the  proof  as  it  stands,  or  order  minutes  of 
debate  or  memorials  on  the  proof  or  on  the 
whole  cause.  These  minutes  must  contain 
no  previous  narrative  of  the  case,  or  detail  of 
the  procedure,  nor  quotatious  from  the  evi- 
dence, parole  or  written,  except  when  abeo- 
lut«lj  necessary  ;  but  reference  may  be  made 
to  the  proof  by  the  page,  or  by  the  letters  of 
the  alphabet  on  the  margin  ;  A.  S.  12th 
Nov.  1825,  Sherif-Courtt,  dec,  c.  iz.  $$  IS  and 
19.  No  statements  can  be  introduced  iota 
these  minutes  net  contained  in  the  closed 
record  or  in  the  proof,  and  no  prodnctions 
can  be  made  with  them,  jfoclaurm's  Sheriff- 
CturtPrac.  210. 

Xinnte  of  Sale.  See  Mittiva.  Artidet  of 
Roup,     Rot^. 

Kinstd-Book,  of  Reeordt.  The  minute- 
book,  as  part  of  the  system  of  records  in 
Scotland,  was  first  introduced  by  the  general 
act  1672,  c.  16,  "  Concerning  tie  Judieatoria," 
I  32.  That  part  of  the  enactment,  however, 
having  been  but  little  observed,  an  attempt 
was  made  to  revive  it,  by  A.  S.  I5th  July 
1692,  which  was  immediately  followed  by  the 
subsisting  statute,  1693,  c.  14.  This  statute, 
on  the  preamble  that  the  preceding  enact- 
ments had  been  neglected,  ordained  all  the 
keepers  of  the  registers  of  sasines,  reversions, 
hornings,  inhibitious,  interdictions,  allow- 
ances of  apprising  or  adjudications,  to  keep 
tninute-books  of  all  write  presented  to  them, 
to  be  inserted  in  their  several  registers,  ex- 
pressing the  day  and  hoar  when,  and  the 
names  and  deugnations  of  the  persons  by 
whom,  the  writs  are  presented,  and  that  the 
said  minute  be  immediately  signed  by  the 
presenter  of  the  writ,  and  also  by  the  keeper, 
and  be  patent  to  all  the  lieges  who  desire  in- 
spection of  it  gratis ;  and  that  the  writs  be 
registered  exactly  in  the  order  in  which  they 
are  entered  in  the  minute-book.  The  keeper 
not  complying  with  these  regulations  is  liable 
to  deprivation,  and  to  reparation  of  the  loss 
which  the  parties  may  sustain.  A  sssine  is 
held  OS  recorded  frodi  the  time  of  its  being 
entered  in  this  minute-book,  provided  it  re- 
mains with  the  keeper  until  the  operation  of 
transcribing  into  the  register  has  been  com- 
pleted ;  but  when  the  sasine  is  taken  out  of 
the  keeper's  hands  before  being  recorded,  and 
is  not  returned  till  the  sixty  days  are  expired, 
it  will  not  be  allowed  to  be  recorded  as  of  the 
date  of  its  presentment,  though  regularly 
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marked  d^ilo  tempore  in  the  minute-book. 
It  is  now  settled  law,  that  insertion  of  a  writ 
in  the  minute-book  is  indispensable  to  its  due 
registration;  bn'..  where  either  the  minute- 
book  has  not  been  regularly  kept,  or  where 
there  has  been  no  minute-book  at  all,  the 
certificate  on  the  sasine  corresponding  with 
the  minute-book,  or  with  the  record-book, 
will  be  held  as  evidence  of  the  registration. 
In  a  recent  case,  where  two  sasines  were  pre- 
sented for  registration  on  the  same  day,  and 
by  the  same  agent,  and  were  both  stated  in 
the  minute-book  as  given  in  between  the 
hours  of  eleven  and  twelve,  bnt  the  minnt* 
of  the  sasine  prior  in  date  was  entered  first 
in  order  and  regularly  signed,  and  tiie  re- 
gistration was  in  the  same  order,  it  was  held, 
that  the  first  in  order  was  preferable,  and 
that  it  was  incompetent  by  parole  to  prove 
that  they  were  dtfaelo  presented  together. 
The  Lord  Ordinary  (Moncreifi^  in  his  note 
held,  that  when  the  act  1693,  c.  14,  required 
that  the  day  and  hour  should  be  expressed, 
it  was  not  meant  to  limit  the  question  either 
of  date  or  priority  to  the  separate  measured 
periods  of  sixty  minutes  in  the  usual  reckon- 
ing of  time  in  a  day,  but  that  it  was  implied, 
in  the  term  hour,  that  there  might  be  an 
equally  clear  ease  of  priority  within  the 
minutes  of  the  same  nominal  hour.  It  meant 
the  precise  point  of  time  in  a  day ;  Dougku, 
Feb.  21,  1835,  13  8.  A  D.  505.  In  practice, 
persons  searching  the  records  usually  confine 
their  search  to  the  rainute-book,  as  being  a 
statutory  index,  as  it  were,  to  the  full  register. 
And  holding  it  to  be  settled  that  the  minute- 
book  is  part  of  the  record,  it  follows  that  a 
writ,  althongh  inserted  ad  tottffttm  in  the  re- 
gister, will  not  be  duly  or  availably  recorded 
if  it  has  not  been  entered,  or  if  it  has  been 
imperfectly  entered,  in  the  minute-book. 
See  an  instructive  case  on  this  subject.  Fori 
V.  Wood-t  TrvttMi,  July  10,  1838,  16  &, 
1363;  where  the  omission  in  the  minute- 
book  of  the  names  of  two  out  of  tltree  inhibited 
parties  was  held  by  the  consulted  judges  to 
void  the  registration,  quoad  the  parties  whose 
names  were  thus  omitted,  although  the  inhi- 
bition was  inserted  ad  Urngtim  in  the  register 
against  all  the  parties.  See  also  Madaine  v. 
MacUwM.  June  16,  1852,  14  D.  870.  See 
generally,  the  acls  1672,  c.  16,  §  32  ;  1686, 
c.  19,  in  part  repealed  by  1696,  c.  18,  and 
1693,  c.  14  ;  Drummond.  June  24,  1809, 
F.  U. ;  Adam,  June  19,  1810,  P.  C. ;  Steir, 
B.  iv.  tit.  50,  §  12,  App.  §  3 ;  Bnk.  B.  il 
tit.  3,  H2,  noU;  Ba'nk.  vol.  ii.  pp.  498,  67$; 
Bdl't  Com.  i.  676,-  BeiPi  iViat  M773-^; 
lUvst.  ib. ;  Ron'*  Leet.  ii.  211 ;  BeUomMt. 
Lav.  262.     See  Reeordt.     /wUMwa. 

KinatfrAook^Owrt^&stMa;  kftfeMk 
in  which  is  minuted,  or  diortly  ilirtri,  At 
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heads  of  the  jadgmenta,  that  is,  acts  and  de- 
crees pronouDced  by  the  Court,  or  by  Lords 
Ordinary.  These  minutes  are  intended  to 
apprise  the  parties  of  the  judgments  which 
are  pronouuced :  they  are  therefore  entered 
by  the  difTerent  clerics  of  Court  of  the  date 
on  which  the  judgments  or  interlocutors  are 
signed.  Protestations  are  also  ioserted  in 
the  minute-book.  A  sheet  of  this  book  is 
printed  aud  circulated  by  the  keeper  of  the 
minute-book  twice  a  week  during  aesrion; 
and  unless  where  the  Court  in  its  judgment 
or  decree  expressly  dispenses  with  the  minnte- 
book,  DO  decree  can  be  extracted  until  twenty- 
four  hours  after  it  has  been  read  (or  may  have 
been  read)  in  the  minute-book.  The  keeper 
of  the  minute-book  holds  his  commission  from 
the  Crown,  aud  is  paid  by  fees  on  ceetain 
entries  in  the  minute-book.  BeU's  Com.  i. 
722-5;  ShantPi  Prae.  115;  Rou.  Jan.  31, 
1829,  7  S.d!  D.  354.  See  Decrts.  Protata- 
tion. 

XinntM.  The  Minukt  of  a  meeting  of 
creditors  contain  the  import  of  what  haa  been 
stated  and  agreed  to  at  the  meeting.  When 
regularly  made  out  and  authenticated,  the 
minutes  are  legal  evidence  of  the  proceedings 
and  votes.  See  generally.  Stair,  B.  iv.  tit.  1, 
§  64  ;  Bank,  ii.  493  ;  Bdl'^  Com.  ii.  S52-9, 
365-^  ;  Kama'  Equity,  283. 

]Cuohie£    See  MMidont  MitehUf. 

KiademeanoTir ;  in  English  law,  a  crime. 
Every  crime  is  a  misdemeanour ;  but  a  dis- 
tinction has  been  taken  between  crimes  of  a 
higher  and  lower  kind ;  the  former  being 
termed  felonies,  the  latter  misdemeanonrs. 
Tomiitu'  Diet.  h.  t.    See  Fdouy. 

HiMriooidia ;  according  to  Skene,  was  a 
"  merciament,  amerciament^  or  unlaw."  The 
word  is  still  used  in  England  to  signify  an 
arbitrary  Sue  for  an  offence,  called  ffiu«n'- 
Ofrdia,  because  the  amercement  ought  to  be 
less  than  that  required  by  Magna  Charta. 
If  one  be  immoderately  amerced  in  a  court 
that  is  not  a  court  of  record,  the  writ  called 
mederata  mitmeordia  lies  for  moderating  the 
amercement.     Skene,  h,  i. ;  TomUni'  Diet.  h.  I. 

Kirfeasance ;  in  English  law,  a  trespass. 
Tomlins'  Did.  h.  L 

Mianomeri  misnaming  a  person.  An  error 
in  the  Christian  name  of  the  defender,  though 
otherwise  correctly  designated,  is  fatal  to  a 
snmmona.  TonUni'  Diet,  &.  t.;  Shav'»  Prae. 
218. 

][up*.-iiiou ;  from  a  French  word  signify- 
ing coiitempt,  are  generally  understood,  in 
English  law,  to  be  all  such  high  offences  as 
are  under  the  degree  of  capital,  but  nearly 
bordering  thereon.  A  misprision  is  said  to 
be  contained  in  erery  treason  and  felony;  and 
if  the  sovereign  so  please,  the  offender  may 
be  proceeded  against  for  the  misprision  only. 
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Uisprisions  are  generally  divided  into  two 
sorts;  negative,  which  consist  in  the  conceal- 
ment of  something  which  ought  to  be  re- 
vealed; and  positive,  which  consist  in  the 
commission  of  something  which  ought  not  to 
be  done. 

Mitpriiion  oftrtaton,  is  committed  by  him 
who,  being  in  the  knowledge  of  a  treasonable 
act,  does  not  reveal  it  to  a  judge  or  justice 
of  the  peace.  Hence,  whenever  a  new  trea- 
son is  enacted,  there  necessarily  results  a  new 
mispriuon  of  treason.  By  an  act  of  Eliza- 
beth, Stat.  13,  c.  2,  it  is  declared,  that  those 
who  forge  foreign  coin,  not  current  in  the 
kingdom,  shall  be  held  and  punished  as  guilty 
of  this  offence*  The  punishment  of  this  mis- 
prision of  treason  is  perpetual  imprisonmenl, 
forfeiture  of  goods,  and  of  the  profits  of  land 
for  the  offender's  life.  Misprision  of  treason, 
where  accompanied  with  any  probable  cir- 
cumstance of  assent,  may  subject  the  offender 
to  punishment  as  a  principal  in  the  treason. 
The  form  of  prosecution  for  misprision  is  the 
same  with  that  provided  for  actual  treason, 
Ilnmt,  vol.  i.  p.  543 ;  Erik.  B.  iv.  tit.  4,  \ 
28;  Ztani.  vol.  ii.  p.261;  Sviint.  Ahridg.voee 
Treaton;  Tait't  Juttice,  voce  Treaim.  See 
Treaton. 

KifllflproHiitation.     See  Inturaiue, 

HiMivei ;  in  re  meraUoria;  are  exempted 
from  the  solemnities  requisite  for  the  authen- 
tication of  other  deeds.  Ertk.  B.  iii.  tit.  2,  § 
4 ;  Stair,  B.  iv.  tit.  42,  j  151.  See  Evidenet. 
Deed.    DaUo/Deed.     Writ.     Holograpk. 

XiBiivei  and  Hinntei  of  Bale  andleaae. 
A  binding  sale  of  heritage  may  he  concluded 
by  an  interchange  of  missives,  as  well  as  by 
a  formal  minute  of  sale.  In  the  missives, 
the  one  party  offers  to  buy  or  sell  on  cer- 
tain conditions :  the  other  party  accepts  of 
the  offer.  This  constitutes  a  complete  con- 
tract, which  may  be  afterwards  carried  into 
effect  hy  the  execution  of  a  disposition.  Sea 
Ditpositian.  The  minute  is  a  regular  deed 
with  a  clause  of  registration  for  diligence, 
and  a  testing  clause,  executed  according  to 
all  the  requisites  of  the  act  1681,  c.  6.  The 
missives  may  be  holograph  of  the  parties,  the 
acceptor  prefixing  a  copy  of  the  offer  in  his 
own  oand writing.  If  not  holograph,  the  mia< 
sives  must  be  tested  and  authenticated  like 
other  probative  deeds.  The  oath  of  party 
acknowledging  his  subscription  will  not  Bup« 
ply  a  defect  in  any  of  the  solemnities ;  and 
both  missives  must  be  probative,  for  the  con- 
tract is  binding  on  both  or  neither  of  the  con- 
tracting parties ;  subject  always  to  the  legal 
effect  of  r«i  tnleruenlus  and  homologation.  See 
Reilntwveattit.  Homdogation^oeviPxnitextia!, 
Conditions  are  sometimes  inserted  in  these 

fireliminory  deeds.  Security  may  be  stipu- 
ated  for  the  regular  payment  of  the  price ; 
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which  may  be  done  by  agreeing  that  the  dis- 
position  Bhall  be  retained  in  the  bands  of  the 
seller  until  the  price  be  paid,  and  in  such  a 
case  it  haa  been  held  that  the  seller  is  entitled 
to  the  subject  or  the  price ;  Baird,  Ang.  1758, 
Mor,  1-1,156.  Aoother  mode  of  securing  the 
price  la  to  mnke  the  sale  conditional  on  th( 
payment  of  the  price.  Where  the  seller  de^ 
clarea  that  the  sale  shall  be  effectual  only  in 
the  event  that  the  price  is  paid  against  a  day 
certain,  the  neglect  to  pay  is  suspensive  of 
the  sale,  and  the  seller  may  dispose  of  the 
subject  to  another.  The  missives  by  trhicfa 
the  bargain  is  concluded  ought  to  be  written 
on  paper  duly  stamped,  or  they  ought  to  be 
stamped  attervards,  before  they  can  befounded 
on  in  a  court  of  law.  A  written  minute  of 
lease  with  mutual  stipulations,  or  an  obliga- 
tion or  missive  letter  by  the  proprietor  to 
grant  a  lease,  accepted  in  like  manner  by  the 
lessee,  has  equal  force  with  a  formal  lease. 
It  is  necessary  that  the  writings  be  proba- 
tive, or  that  the  defect  be  cured  by  possession 
or  rei  inUrveatus.  If  there  be  a  discrepancy 
between  the  formal  lease  and  the  previous 
minute  or  missive  letter,  the  lease  itself  re- 
gulates the  agreement.  An  essential  defect 
in  the  missives  of  lease  cannot  be  supplied  by 
oath.  It  would  appear  that  missives  of 
lease,  like  missives  of  sale,  require  to  be 
stamped  to  found  an  action.  For  the  forms 
of  minutes  and  missives  of  sale  and  lease, 
see  Bell'i  Deeds,  i.  144,  et  »eq. ;  Jurtd.  SU/Ut, 
i.  72,  80,  99,  687.  See  also  Bdf»  Pnne.  §S 
889,1190;  BsWonLftWBjr,  i.  303-4.  312,  274; 
Eunler't  Landlord  and  Teaant,285,  316,327; 
Bell  on  Parchaier'g  Title,  141,  164;  Ross's 
Lect.  i.  359. 

Kittimni;  in  English  law,  a  writ  for 
transferring  records  from  one  court  to  an- 
other. Also  a  precept  in  writing,  under  the 
hand  and  seal  of  a  justice  of  peace,  directed 
to  the  gaoler,  for  the  receiving  and  safe  keep- 
ing of  an  offender  until  he  is  delivered  by 
law.     TontUas'  Diet.  h.  I. 

Mobbing;  is  a  tumultuary  assembly  of  a 
number  of  people,  to  the  terror  of  the  lieges 
and  the  disturbance  of  the  public  peace.  The 
meeting  must  be  attended  with  circumstances 
of  actual  violence,  or  of  such  a  tendency 
thereto  as  may  be  the  ground  of  a  reasonable 
apprehension  of  danger.  A  meeting  or  con- 
Tocation  of  this  kind  may  arise  from  an  act  in 
itself  legal — as  where  a  messenger  unneces- 
sarily raises  the  country  to  assist  in  ejecting 
ft  tenant,  and  proceeds  is  an  irregular  man- 
ner with  a  multitude  of  people  to  drive  the 
cattle  and  turn  out  the  furniture  of  the  ten- 
ant, where  no  resistance  has  been  made.  That 
would  be  an  instance  of  a  mobbing  or  convo- 
cation arising  from  a  legal  act,  and  other  in- 
■tancas  may  be  figured.     There  most  not 
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only  be  a  tendency  to  violence  in  the  codtv- 
cation,  but  it  must  be  a  combination  for  vio- 
lence in  defiance  of  lawful  authority.  The 
offence  of  mobbing  is  distinguished  from  the 
crime  of  treason,  by  being  confined  to  some 
matter  of  private  concern,  as  a  compulsory 
reduction  in  the  price  of  grain— to  prevent 
the  division  of  a  common — to  rescue  a  crimi- 
nal, &e.  It  is  not  necessary  to  the  constitu- 
tion of  this  oifence  that  the  assemblage  shall 
have  been  brought  together  by  preconcert. 
It  is  enough  that  an  illegal  outrage  is  com- 
mitted or  threatened,  al^ough  the  design  of 
it  should  have  been  the  result  of  a  tacit  con- 
federacy, farmed  on  the  instant,  and  after  the 
mob  has  been  collected.  In  order  to  consti- 
tute the  offence,  it  is  only  necessary  that  the 
property  of  individuals,  or  of  the  public, 
should  be  seized  or  damaged,  or  the  persons 
of  individuals  in  any  way  injured,  or  they 
themselves  put  in  fear,  er  constrained  to  act 
contrary  to  their  duty,  interest,  or  inclina- 
tion. The  bare  act  of  being  tumnltuonsly 
assembled  for  a  violent  purpose,  though  no 
further  movement  be  made  towards  its  exe- 
cution, will  fall  nnder  the  offence  of  mob- 
bing. He  will  be  held  as  art  and  part  gnilty 
of  this  off'ence,  who  excites  the  mob,  exhorts 
them  to  continue,  or  distributes  money  or 
liquor  amongst  them  ;  even  when  the  petwn 
is  not  present  in  the  moh,  if  he  should  be  able 
to  communicate  with,  or  direct  the  mob,  or  to 
influence  their  operations.  The  act  of  being 
present  in  a  mob,  if  the  person  continues  with 
im  for  any  time,  although  he  does  not  take 
active  part,  may  be  construed  into  being 
art  and  part  guilty  of  the  offence ;  and, 
ifore,  those  who  may  be  iuduoed  from 
curiosity  to  enter  into  a  mob  run  a  risk  suf- 
ficient to  deter  any  prudent  person  from 
attempting  to  gratify  an  idle  curiosity  of  this 
kind.  One  who  joins  a  mob  does  not  eo  ipso  he- 
art and  part  of  a  sudden  and  extraneous 
felony  perpetrated  by  some  rioters  at  the  mo- 
ment. When  the  libel  on  this  crime  is  laid 
)n  law,  the  punishment  is  arbitrary. 
The  ancient  law  of  Scotland,  relative  to  con- 
vocations within  burgh,  seems  now  to  be  in  a 
great  measure  superseded  by  the  Riot  Act,  1 
Qeo.  I.,  c.  6.  The  first  provision  of  that  act 
dates  to  the  pulling  down,  or  demolishing  of, 
or  beginning  to  pull  down,  a  church  or  plaee 
of  religious  worship,  or  dwelling-hoase,  or 
barn,  or  out-house,  by  persons  nnlawftiUy, 
riotoasly,and tumultuouslyassembled;  whiu 
shall  be  adjudged  felony  without  beneDt  of 
clergy.  2.  Where  persons  are  riotonBlyaBd 
tumultuouslyassembled  for  any  pnrpoK  iriiA* 
ever,  to  the  number  of  twelve,  a  jwodamatlfla 
is  directed  to  be  made,  ordering  thua  to  dii- 
perse,  and  declaring  that,  in  eaio  «f  tttk* 
continuing  together  for  the  spMO  «f  M  bMV 
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thereafter,  to  the  number  or  twelve  or  more, 
&fUr  such  command  or  reqaest  made  by  pro- 
damatioD,  it  shall  b«  judged  felon;  without 
benefit  of  clergy.  Should  this  proclamation 
be  impeded  by  any  of  the  mob,  this  is  made 
initaot  felony  in  those  who  are  "  offeudera 
therein;"  and  the  magistratw,  petue-oltl- 
cere,  and  all  whom  they  shall  call  to  their 
assistance,  are  by  the  act  empowered  to  dis- 
perse, seize,  and  apprehend  the  persons  riot- 
oQily  assembled,  to  the  number  of  twelre, 
within  an  hour  after  proclamation ;  and  the 
act  declares,  that  if  any  of  the  mob  shall  be 
killed,  maimed,  or  hurt,  by  rensou  of  their 
resistance,  all  concerned  shall  be  indemnifled 
anddischargedof  theconsequencea;  andshonld 
it  happen  before  the  expiration  of  the  hour, 
that  the  meeting  are  not  only  tumultuous,  but 
shall  proceed  to  violence  against  the  property 
or  person  of  any  one,  force  may  instantly  be 
repelled  with  force.  Nothing  eau  be  more 
erioneous  than  the  notion,  that  afler  the 
proclamation  an  honr  must  elapse  before 
force  can  be  used.  The  proclamation  is  in 
these  terms:  "  Our  Sorereign  Lady  the 
Queen  chargeth  and  eommandeth  all  peraons 
being  assembled  immediately  to  disperse 
themselves,  and  peacefully  to  depart  to  their 
habitations,  or  to  their  lawful  business,  upon 
the  pains  contained  in  the  act  made,  in  the 
first  year  of  King  George,  for  preventing 
tumults  and  riotous  assemblies. — Ood  save 
the  Queen."  This  proclamation  may  be  made 
by  a  justice  of  the  peace  or  other  magis- 
trate ;  and  if  the  mob  contione  assembled 
for  one  hour  after  the  proclamation,  they,  and 
eachof  them,  are  guilty  of  the  capital  offence, 
whether  or  not  they  have  attempted  to  com- 
mit any  felonioas  outrage.  By  52  Geo.  III.,  c. 
130,  it  is  enacted,  that  "if  any  person  or  per- 
sons unlawfully,  riotously,  and  tumultuously 
assembled  together,  in  disturbance  of  the 
public  peace,  shall  unlawfully  and  with  force, 
demolish  and  pull  dowu,  or  begin  to  demo- 
Ibh  or  pull  down,  any  erection  and  building, 
or  engine  which  shall  be  used  or  employed 
in  carrying  on  or  conducting  of  any  trade  or 
manufactory,  or  any  branch  or  department 
of  any  trade  or  manufactory  of  goods,  wares, 
or  merchandise  of  any  kind  or  description 
whatsoever, or  in  which  any  goods,  wares,  or 
merchandise  shallbe  warehoused ordepositedi 
that  then  every  such  pulling  down  and  demo- 
lishing, or  beginning  to  pull  down  and  de- 
molish, shall  be  adjudged  felony  without  bene- 
fit of  clergy."  Bame  i.  411,  433;  Atiton'$ 
Prine. 609  ;  Erth.  B.  iv.  tit.4,  §  29,md  mte  by 
Mrlwiy;  Kamet' Stal.  Ltm  AMdg.,k.t.!  Bun- 
ta't  LatuUord  and  TeiuiHt.  p.  744 ;  Bvkh.  Jm»- 
hM  ofPtaee,  i.  p.  370  :  TaiPt  do.,  voce  Riot; 
flair's  do.,  h.  1.  See  the  case  of  Caimt  and 
ettffi,  18th  Deo.  1837,  1  Swinl.  697. 
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If  obilia  Sequontnr  Perwnaiu ;  a  Roman 
law  maxim,  importing  that  moveables  folloff 
the  owner's  domicile ;  so  that  a  deed  of  trans- 
ference, executed  according  to  the  forms  of 
the  Ux  domicilii,  is  effectual  to  carry  move- 
ables situated  in  a  country  where  such  a 
mode  of  conveyance  would  not  he  effectual. 
Erii.  B.  iii.  tit.  2,  §  40,  note  by  Mr  Ivory. 
See  Foreign.    Beribme  and  MoveabU.    Do- 

Hoderamen  Iitonlpattt  Tntaln ;  is  a  Bo- 
man  law  ejcpreseion,  signifying  that  degree 
of  self-defence  which  a  person  may  legally 
use,  although  it  should  occasion  the  death  of 
the  aggressor,  without  incurring  the  guilt  of 
murder.or  even  of  culpable  homicide,  /fume's 
Grim,  law,  vol.  i.  p.  221 ;  Ehrsle.  B.  ir.  tit. 
4,  §  41.  See  Chaud  Melle.  Bonticide.  Jtu- 
(i/iai/e  Bomidde. 

Hod«nta  Xlnrioordu.  See  Miuricordia. 

XoderatOT  ;  the  person  who  presides  at  a 
dispute  or  in  a  public  assembly.  The  presi- 
dent or  chairman  of  the  Oeneral  Asembly  of 
the  Church  of  Scotland  is  styled  Moderator, 
The  moderator  is  chosen  on  the  day  on  which 
the  Assembly  meets,  from  among  the  mi- 
nisters upon  the  roll  prepared  by  the  clerks. 
It  is  usual  for  the  moderator  of  the  last  As- 
sembly to  propose  his  successor  ;  and  on  one 
occasion,  when  there  were  two  candidates, 
each  was  proposed  by  the  moderator.  Any 
member  of  Assembly  may  propose  another 
candidate  for  the  chair.  The  majority  of 
members  of  Assembly  determine  in  case  of  a 
division.  In  the  event  of  a  contested  election, 
the  candidates  are  first  called  upon  to  gi*6 
their  votes.  The  chairman  or  president  of 
the  Commission  of  the  General  Assembly,  of 
a  synod,  and  of  a  presbytery,  is  also  called 
moderator.  The  minister  of  a  parish  is  ex 
offiido  moderator  of  the  kirk-eession,  and  he 
may  appoint  any  other  person  to  preside  in 
hia  stead.  Bill't  Chwch  Prae.  2,  41,  81,  90, 
98;   Gilian't  Actt  of  Auembli/.  ISO. 

Kodifloatioil ;  is  the  term  usually  applied 
to  the  decree  of  the  Teind  Court,  awarding  a 
suitable  stipend  to  the  minister  of  a  parish. 
The  amount  of  the  stipend  is  fixed  by  the 
Court  on  a  due  consideration  of  the  state  of 
the  teiods — the  extent  ofthe  parish — its  popu- 
lation— and  the  necessary  expenses  to  which 
the  clergyman  is  exposed.  The  Court,  al- 
though formerly  restricted  by  the  act  1617. 
c.  3,  to  a  ffiiutmiim,  beyond  which  they  could 
not  augment  the  stipend  ofthe  minister,  have 
not,  by  the  Bubsequeot  commissions,  been  so 
restrained ;  and  accordingly  they  are  now 
in  nse  to  give  a  reasonable  stipend  to  the 
clergyman,  varying  with  the  circumstances  of 
the  parish  and  the  state<of  the  teinds.  The 
Conrt  may  also  grant  an  augmentation  of  sti- 
pend after  an  interval  of  twenty  years  from 
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the  date  of  the  last  flnal  decree  of  mi>diflca- 
tion.  The  stipend,  unless  where  pecaliar 
circumstances  render  it  necessary  to  modify 
it  in  money,  mlist  be  moditied  in  grain  or 
victual,  and  paid  in  money,  conrertible  ac- 
cording to  the  fiar  prices  of  the  year  for  which 
the  stipend  is  payable  ;  48  Qeo.  llf^  c  138. 
See  Erth.  B.  ii.  tit.  10,  $  46,  et  teq. ;  Bank. 
vol.  ii.  pp.  fiO,  516.  See  Ju^nMnJolton.  £»- 
calitii.     Stipend. 

ModOB;  or  modui  dtdmandi;  in  Kngtand, 
is  a  particalar  manner  of  tithing  allowed, 
different  from  the  general  law  of  taking 
tithes  in  kind.  When  teinda  in  Scotland 
have  been  valued,  they  are  said  to  be  paid 
by  a  modui.  BelPt  Prine.  §  1147,  et  teq.; 
Ttmlint'  Diet.  h.  t. 

Hoiety.  A  ium  payable  in  moieties  is 
payable  in  two  equal  shares,  though  Bome- 
times,  erroneously,  the  term  is  applied  to  a 
sum  payable  in  two  or  three  different  parts 
or  instnlroents. 

■(deatatioa  ;  is  the  tronbling  of  one  in 
the  possession  of  his  lands.  This  is  a  delict 
which  subjects  the  molester  to  a  claim  of 
damages.  An  action  of  molestation  is  a  poa- 
sesBory  action,  calculated  for  continuing  pro- 
prietors in  the  lawful  possesion  of  their  lands 
during  the  dependence  of  any  question  in  re- 
lation to  the  right  thereto.  The  action  may, 
by  act  of  sederunt  1560,  ratified  by  stat. 
1587,  c.  42)  be  brought  before  the  Judge- 
Ordinary,  or  the  bailies  of  regality.  Erik. 
B.iT.tit,l,§48;  Stoir,  B.  iv,  tit.  27  ;  Bank. 
vol.  i.  p.  280  ;  Jurid.  Siykt,  iii.  128,  137. 
See  Ejection  and  fnlrusicm. 

Honey.  The  current  coin  of  the  kingdom, 
which  may  be  offered  in  payment,  is  of  gold, 
silver,  or  copper,  to  which  is  affixed  the  royal 
stamp,  and  to  which  such  nominal  value  is 
given  as  the  qneen,  by  her  prerogative,  may 
think  proper  to  fix.  Money  cannot  be  iden- 
tified, unless  separated  and  marked  for  the 
purpose.  Money  in  possession  of  an  insolvent 
pereoD  is  a  general  fund  for  division  among 
his  creditora  ;  and  no  sum,  or  part  of  it,  cau 
be  claimed  by  any  one,  unless  it  be  dis- 
tinguished and  ear-marked  as  specific.  At 
one  time,  gold  coin  was  the  only  legal  tender, 
except  for  taxes,  or  sums  below  forty  shil- 
lings ;  but  by  a  recent  act,  conferring  cer- 
tain privileges  on  the  Bank  of  England,  it  is 
provided,  that  unless,  and  until,  Parliament 
shall  otherwise  direct,  the  notes  of  the  Bank 
of  England  shall  be  a  legal  tender,  except  at 
the  bank  itself  and  its  brauches ;  3  and  4 
WiU.  !V.,  0.  98,  S  6.  Silver  coin  is  a  legal 
tender  to  the  amount  of  forty  shillings.  To- 
kens given  by  manufacturers  to  their  work- 
men are  not  now,  as  former^,  permitted  to 
be  used  as  money ;  57  Gno.  III.,  c.  46,  §  113. 
Money  Scott  is  the  ancient  money  of  Scotland, 
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'  and  was  one-twelfth   the  value  of  sterling 
money. 

In  the  English  courts  the  bringing  money 
into  court,  or,  in  other  words,  the  offer  of 
payment  to  a  party,  is  affected  by  many  con- 
siderations unknown  in  Scotch  practice.  Ac- 
cording to  the  English  rule,  an  offer  of  the 
debt  due  will  either  put  an  end  to  the  law- 
suit, or,  should  the  plaintiff's  claim  exceed 
the  just  amount,  will  have  the  effect  of 
throwing  on  liim  the  expense  of  the  after 
proceedings.  See  Tomliruf  Diet.  K.  t.  Stair, 
B.  i.  tit.  11,§5:  tit.  14,  61;  Bank.  vol.  i. 
pp.  356,  385,  407,  488  ;  BeU'i  Corn.  i.  257, 
264  ;  ii.  378,  602  ;  BeWt  Prine.  §5  1332-7  ; 
lUait.  S  1333  ;  Kams'  Stat.  Law  Abridg.  k.  t. ; 
Taifg  Jtist.  of  Peace,  voce  Coin ;  Blair's  do., 
h.  t.  As  to  the  offence  of  counterfeiting  the 
King's  coin,  see  Coining. 

Honka.  The  monks  were  the  regular 
clergy,  who  had  no  cam  untflidrum,  nor  the 
charge  of  any  congregation,  but  were  bonnd 
to  close  residence  in  their  monasteries,  nnlew 
when  sent  out  on  missions.  They  got  the 
name  of  regular,  because  circumscribed  by 
vow  to  certain  rules  of  devotion  and  penanee. 
according  to  the  institution  of  their  sevsral 
orders.  Ersk.  B.  i.  tit.  5,  §  4  ;  Stair,  B.  iL 
tit.  8,  5  15  ;  Bank.  vol.  i.  p.  73  ;  ii.  5. 

Honogranu ;  the  signatures  formerly  ad< 
hibited  to  deeds  in  place  of  full  subscription*, 
usually  consisting  of  the  letters  of  the  snb- 
scriber's  own  name  and  of  some  tutelar  saint 
fancifully  combined.     Roes't  Lett.  i.  126. 

Honopoly ;  a  license  or  privilege  bestowed 
by  the  sovereign,  by  grant  or  otherwise,  tor 
the  sole  buying,  selling,  making,  working,  or 
using  of  anything.  Monopolies  are  contrary 
to  the  spirit  of  the  laws  of  this  kingdom,  and 
are  void  at  common  taw.  In  England,  by 
James  1.,  c.  3,  alt  monopolies,  grants,  letters- 
patent,  and  licenses,  for  the  sole  buying,  sdl- 
ing,  and  making  of  goods  and  manufactures, 
were  declared  void,  except  in  some  particalar 
cases ;  and  persons  aggrieved  by  putting 
them  in  use  may  recover  treble  damages  and 
double  costs  by  action  on  the  statute.  Thb 
does  not  extend  to  any  grant  or  privilege 
conferred  by  act  of  Parliament,  nor  to  aay 
grant  or  charter  to  corporations  or  cities,  nor 
to  grants  to  companies  or  societies  of  ner- 
chants,  for  the  benefit  of  trade ;  nor  to  i^ 
venters  of  new  manufactures  posseasiog  |i*- 
tents ;  nor  to  grants  or  privileges  for  prut- 
ing,  making  gnnpowder,  casting  ordnaan. 
&c  The  Crown  may  grant  to  partie^r 
persons  the  sole  printing  of  the  flulptofi 
In  Scotland,  an  act  was  passed  in  tiis  nta 
of  Charles  I.  (1641,  c.  76),  dedarinc  m- 
nopolies  ineffectual ;  and  sinee  the  Uils% 
the  same  law  rules  both  parta  of  the  ldhq> 
dom.     A  regulation  made  bj  tha>  fc  *"-  *" 
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Leitfa,  confining  the  ofSce  of  procurator  be- 
fore their  court  to  those  who  had  been  ap- 
prenticeB  to  their  procuratore,  was  voided  as 
ft  monopoly ;  Tomg,  2l5t  Dec.  1765,  Diet. 
9564.  See  Bank.  i.  411  ;  BiWm  Com.  i.'  ' 
Kama'  Slat.  Law,  h.  t, ;  Karnes'  Bqaitg, 
341,  361 ;  TomltM'  Diet.  h.  t.  See  Paetum 
Mieitun.  Bsclutive  Privikge,  Fatentt.  LiU- 
ranProperti/.     Kmfs  Freeman. 

AOOt ;  a  hypothetical  or  debatable  case, 
pat  and  argaed  by  young  barristera  and  stu- 
dents of  law  at  the  inns  of  court  in  England, 
by  way  of  practice,  in  a  place  formerly  called 
Moot  Hall.  A  bailiff  or  sarreyor  of  the 
moots  is  annually  chosen  by  the  benchers. 
Tondin^  Diet.  h.  t. 

Hon.  Mora,  or  delay,  is  a  general  term 
applicable  to  all  undue  delay  in  the  prosecu- 
tion or  completion  of  an  inchoate  bargain, 
diligence,  or  the  like;  and  the  legal  effect 
of  which  may  be  to  liberate  the  contracting 
parties,  or  to  frastrate  the  object  of  the  dili- 
gence. The  question,  whether  or  not  undue 
delay  has  occurred,  may  be  said  to  be  ajury 
guulion ;  and  in  re  merialoria,  the  determina- 
tion of  it  will  be  regulated  very  much  by  the 
nsage  of  trade,  or  the  practice  of  merchants 
in  the  particular  transaction  to  which  it  re- 
lates. A  creditor  who  has  begun  diligence 
against  his  debtor's  person  or  estate,  which 
he  does  not  complete  within  the  legal  and 
requisite  time,  is  said  to  be  in  mora;  and 
such  diligence  wilt  not  be  allowed  to  defeat 
the  rights  or  diligences  of  subsequent  pur- 
chasers or  creditors.  A  superior  who  unduly 
delays  to  obey  a  charge  to  enter  his  vassal 
forfeits  the  non-entry  duties  during  his  life. 
Mora,  in  the  performance  of  an  obligation, 
subjects  the  debtor  to  liability  for  the  direct 
loss  sustained  by  the  creditor;  and  if  the 
Bulyect  to  be  delivered  perish  in  the  debtor's 
hands,  after  mom,  the  loss  falls  upon  him, 
although  he  has  not  been  otherwise  in  fault, 
unless  it  appear  that  it  would  have  perished 
in  the  same  manner  in  the  creditor's  hands. 
And  even  this  is  no  defence,  when  it  can  be 
shown  that  the  owner  might  have  got  it  off 
his  hands  before  the  accident  happened,  espe- 
cially if  it  be  a  thing  for  sale,  and  not  fur 
keeping.  In  the  older  law,  on  account  of  the 
disfavour  in  which  the  taking  of  interest  was 
held,  delay  in  the  payment  of  a  money  debt 
did  not  entitle  the  creditor  to  interest  with- 
out previous  stipulation ;  but  this  doctrine 
has,  in  modern  times,  given  place  to  more 
equitable  rules.  In  general,  the  interest  is 
held  to  be  the  loss  which  the  creditor  suffers 
by  delay ;  but  this  rule  is  not  inSexible ;  for 
When  damage  flows  directly  from  the  non- 
payment of  money,  the  party  failing  to  pay 
may  become  liable,  just  as  one  failing  to  im- 
plement an  ordinary  obligation  is  liable  for 


MOR 


S77 


the  direct  damages.  Thus,  in  a  recent  case, 
a  trustee  for  creditors  sold  the  trust-estate 
to  a  party  who  bound  himself  to  pay  the 
price  by  instalments  at  certain  terms.  Upon 
the  faith  of  this,  the  trustee  intimated  to  an 
heritable  creditor  on  the  estate,  that  the  sum 
in  his  bond  would  be  paid  by  a  certain  day; 
which  intimation  was  accepted  aud  acted 
upon.  The  buyer  having  made  no  payment 
till  nearly  a  year  after  the  last  of  the  stipu- 
lated terms,  the  trustee  was  unable  to  fulfil 
his  engagement  to  the  creditor,  who  raised 
action  against  the  trustee  for  the  loss  aud 
damage  thereby  sustained.  It  was  held  that 
the  buyer  was  liable  to  the  trustee  in  relief; 
Mawjuid,  Feb.  27, 1836,  14  D.  B.  dt  M.  585. 
Delay  is  incurred,  in  pure  obligations,  by 
disregarding  the  creditor's  requisition ;  for 
when  no  term  is  stipulated,  the  time  of  per- 
formance is  in  the  creditor's  option.  In  obli- 
gations prestable  at  a  stipulated  day,  the 
passing  of  the  day  puts  the  debtor  in  mora. 
See  Dies  tnterjiellat  pro  komine.  In  condi- 
tional obligations,  there  is  no  mora  until  the 
condition  has  been  purified;  and  even  then, 
requisition,  or  the  arrival  of  a  previously  sti- 
pulated term,  is  requisite.  If  requisition  is 
impossible,  mora  is  incurred  if  the  obligation 
be  not  perfermed  so  soon  as  it  may  be  ;  as  in 
case  of  restitution  of  things  found,  or 
coming  in  any  other  way  into  the  possessor'! 
bands  without  the  owner's  knowledge.  In 
debts  due  to  pupils,  mora  is  iocurred  without 
requisition  ;  and  in  obligations  by  delin- 
quence,  mora  begins  from  the  fint  moment 
that  the  obligation  might  have  been  imple- 
mented. In  general,  legal  execution  is  not 
competent  till  there  has  been  a  failure  to 
perform  in  terms  of  the  obligation  ;  but  in 
'  cases,  precautionary  steps  for  the  cre- 
ditor's security,  by  action  or  diligence,  may 
be  resorted  to,  before  the  arrival  of  the  term 
of  payment — e.  g.,  where  the  debtor  is  vtrgeM 
ail  tnopidtn.  See  Erik.  B.  ii.  tit.  5,  §  45 ; 
"  ■"(  Com.  i.  326  et  ge^,  445  et  uq. ;  ii,  34 
and  153, 194,  201,  el  seq. ;  Stair,  B,  i.  tit,  13, 
'  2  ;  tit.  17,  5  15;  Mnre't  Notes,  p.  Ixxviii. ; 
'■ant.  vol.  i.  p.  471  ;  Bdl's  Princ.  §  82  ;  Bell 
n  Leases,  i.  392  ;  Himier't  Landlord  and  Te- 
nant, 728-33 ;  Karnes'  Eguiti/,  208.  See  also 
Diligence,  Damages.  Cotywict  and  Conjidenl, 
Die*  interpetlat  pro  homing.  Arrestment,  In- 
hibition.    Adjitdication, 

Horaviaiu ;  a  sect  of  dissenters,  who,  on 
account  of  conscientious  scruples,  are  permit- 
te4l,  in  lieu  of  an  oath,  to  make  a  solemn 
affirmation  in  conrts  of  justice,  civil  and  cri- 
minal, and  on  all  other  occasions  on  which, 
either  at  common  law  or  by  statute,  an  oath 
required  to  he  taken.  See  Afftrmation, 
Horbua  Bontioiu;  a  mortal  sickness.  It 
has  beeu  otfaerwise  defined,  an  illness  u  ae- 
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vers  88  to  fnrnisli  a  just  excuse  from  tbe  per- 
formance of  duty,  or  the  transacting  of  busi- 
ne&s.  More  strictly,  the  term  is  applied  to 
incapacitatingdiseases;  iatrii.Sth  July  1763, 
Mor.  3315.  At  one  time,  it  was  necessary  to 
proTe  a  morbus  sontieus  in  reducing  a  deed 
M  capiU  Ucti;  but  this  is  not  now  the  law. 
Stair,  B.  iv.  tit.  20,  6  41.     See  Deathbed. 

HortanceBtry.  Ihe  brieve  of  inquest  is 
Bometimes  called  a  brieve  of  mortancestry. 
But  the  two  brieves  were  originally  distinct ; 
the  brieve  of  inquest  being  intonded  for  the 
purpose  of  provingthe  propinquity  ;  whereas 
the  brieve  of  mortancestry  was  used  for  call- 
ing into  court  those  io  possession  of  the  an- 
cestor's property,  for  trying  the  title  under 
which  they  possessed ;  Er&.  B.  iii.  tit.  8,  § 
62.     See  Brieve. 

TiOltgagt ;  according  to  Skene,  w  a  deed 
wed,  as  a  sum  given  upon  lands  in  wadset, 
and  under  reversion,  called  a  deed  wed,  be- 
cause, by  the  old  laws  of  the  realm,  the 
annnal  of  the  sum  was  reckoned  a  part  of  tbe 
stock  and  principal  sum,  contrary  to  the  pos- 
terior practice,  by  which  tbe  annual  was 
yearly  paid  until  redemption.     Skene,  h,  t. 

In  English  law,  it  is  a  pledging  or  pawn- 
ing of  freehold  or  leasehold,  or  any  other 
property  of  a  nature  not  susceptible  of  per- 
sonal delivery.  The  form  of  a  mortgage  of 
land  is  by  a  conveyance  of  the  inheritance  or 
estate  to  another,  on  condition  that,  if  the 
borrower  do  not  by  a  certain  day  repay  the 
money,  the  lender  may  enter  and  enjoy  tbe 
land;  or,  in  technical  language,  that  the 
lender's  estate  shall  be  absolute  in  the  pre- 
mises. In  equity,  the  lender  or  mortgagee  is 
held  acconntable  to  the  borrower  or  mort- 
gager for  the  true  value ;  and  if  the  mort- 
gf^ee  is  in  possession,  by  virtue  of  an  eject- 
ment brought  at  law,  equity  will  make  him 
render  an  account  of  tlie  profits  received ; 
and  this  account  may  be  opened  at  any  time 
during  twenty  years.  The  right  which  a 
mortgager  has  to  redeem  his  property  is 
called  his  equity  of  redemption.  Mortgag- 
ers, while  in  possession,  may  vote  as  long 
as  the  interest  due  does  not  reduce  the  bene- 
ficial interest  below  forty  shillings ;  but  after 
ft  mortgagee  is  in  possession,  the  mortgager's 
right  ceases.  Mortgagees  may  vote  if  in 
possession  of  the  premises  mortgaged,  but  not 
otherwise.  Mortgage  is  not  a  Scotch  law 
term,  as  is  sometimes  supposed.  The  corre- 
sponding term  in  Scotch  law  is  wadset;  and  the 
right  of  an  heritable  creditor  by  bond  and 
disposition  in  security,  or  by  heritable  bond, 
is  in  some  r^ects  analogous  to  that  of  a 
mortgagee.  The  mortgage  of  shins  is  pro- 
video  for  by  special  statute;  6  0eo.lV.c.llO, 
§5  45-7.  See  Tomlini'  Diet.  A.  (.;  Stair, 
h.  ii.  tit.  10,  §  3 ;  BeWi  Com.  i.  164 ;  Bell's 
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Princ.  5 1739,  Soe  Shipt.  Wadset.  Bond. 
Burdens. 
Koitiflcation,  Hortmain.  These  terms 
e  nearly  synonymons,  and  are  applied  to 
lands  given  formerly  to  the  Church  for  reli- 
gious purposes,  or,  since  tbe  Reformation,  (or 
charitable  or  public  uses.  Those  lands  vested 
in  the  Chorch  were  held  to  be  given  for 
superstitions  purposes,  and  were  declared,  by 
the  act  1567,  c.  29,  to  belong  to  the  Crown. 
By  the  present  practice,  when  lands  are  given 
for  any  charitable  porpose,  tbey  aro  usually 
disponed  to  the  trustees  of  tbe  charity,  to  be 
held  either  in  blench  or  feu.  When  morti- 
fications are  made  for  behoof  of  tbe  poor 
generally,  and  the  management  is  not  io; 
trusted  to  particular  individuals,  or  wben  it 
is  given  to  the  "  patron  or  overseers"  of  the 
poor,  they  fall  under  the  administration  of 
the  heritors  and  kirk-session,  in  the  same 
way  as  the  ordinary  funds  for  support  of  the 
poor,  each  member  of  tbe  meeting  having  a 
vot« ;  and  this  whether  the  benefit  of  the 
fund  extend  to  the  whole  parish,  or  only  to  a 
particular  district  of  it.  Those  only  who  are 
entitled  to  relief  out  of  the  ordinary  parochial 
funds  can  claim  the  benefit  of  mortifications 
for  behoof  of  the  poor  generally.  It  is  de- 
clared by  statute  to  be  unlawful  to  alter, 
change,  or  invert  any  mortifications  for  sup- 
port of  schools  and  hospitals,  or  pious  par- 
poses,  to  any  other  than  the  specific  ose  to 
which  they  are  destined  by  the  disponer; 
1633,  c.  6.  This  statute  also  gives  right  of 
action  for  calling  the  managers  to  acconnt 
when  they  misapply  the  fund.  The  mana- 
gers of  a  mortification  may  let  in  lease,  or 
teu  out  the  mortified  lands,  wben  for  the  ad- 
vantage of  the  fund  ;  and  they  may  sell  tbe 
superiority  for  a  fair  price.  Where  the 
managers  of  a  mortified  fund  are  changed,  any 
set  of  administrators  may  call  their  prede- 
ceaaars  to  account ;  and  any  individual  mana- 
ger may  call  bis  brethren  to  account  for  mal- 
versation. Persons  entitled  to  benefit  under 
a  deed  of  mortification  have  a  right  to  pursue 
an  action  for  enforcing  their  claims.  The 
jurisdiction  of  the  Court  of  Session  extends 
over  hospitals  and  mortifications,  so  as  to 
entitle  them  to  control  the  management  of 
the  administrators ;  and  in  the  event  of  a 
failure  of  the  administrators  in  whom  Um 
management  of  a  mortification  for  a  definila 
purpose  is  vested,  it  has  been  found  that  the 
Court  of  Session  may  supply  the  deficiency  by 
a  new  nomination  ;  but  this  rule  is  subject  te 
limitation.  Lands  mortified  by  a  privsta  is- 
dividual  as  glebe  to  the  minister  of  a  poriit, 
are  not  teind-free  ;  Wilson,  Feb.  1, 18SI,  9 
S.  A  D.  357.  See,  generaUy,  Sttur,  &  H. 
tit.  3,  §  39 ;  ifor^**  jfotes,  p.  elxiz.,  MmdBL; 
£rAt.B.ii.tit.  4,§10;  Amjfc.  vri.  1.  ^  M^ 
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ii.  8,  46,  235;  BelPs  Print.  §  686  ;  Kameg' 
Stat,  Law  Abridg.  A.  (, ;  Hunter' t  Landlord  and 
Tenant,  pp.  107,  115  ;  Sandford  on  Heritabtt 
Sutcusion,  i.  67  ;  Hutch.  Juttiet  of  Peace,  ii. 
pp.  23,  410 ;  Dnnkp's  Parith  Law,  pp.  223-6, 
264,  343.     See  Poor. 

Hortia  Causa.  A  deed  ntortis  eavM  is  a 
deed  granted  in  contemplation  of  death,  and 
which  is  not  to  take  effect  till  atter  the 
^ranter's  death.  See  Tetiament,  Diepotition, 
General.     Settittnent,  ite. 

HoTtnm  Sadt  ViTum ;  a  maxim  or  Eng- 
lish law,  implying  that  a  right  vests  in  the 
person  of  an  heir  simply  by  the  death  of  his 
ancestor.  This  doctrine  has  neTsr  been 
adopted  in  the  law  of  Scotland,  which  rejects 
the  principle  of  an  ipso  jars  transmission  of 
rights  requiring  saaine,  by  mere  survivance, 
BelPt  Prine.  §  1690  ;  Sandford't  Herit.  Sue. 
i.  271.     See  Heir.     Service.     Vuting. 

Mote ;  "  mate,  pley,  action,  quarrell,  pla- 
citum."     Skene,  A,  1. 

Hothw.  As  to  her  obligation  to  aliment 
her  children,  and  her  right  to  the  costody  of 
a  natural  child,  see  Aliment.  Bastard,  Ali- 
ment of. 

Xotioos.  A  motion  is  an  application  to 
the  court,  l)y  the  parities  or  their  eonnsel,  in 
order  to  obtain  some  order  of  court,  which 
becomes  necessary  in  the  preparation  of  the 
record  or  in  the  progress  of  a  cause.  In  the 
Conrt  of  SeBsion,  the  record  in  every  cause  is 
made  up  and  closed  nnder  judicial  superin- 
tendence; and  in  all  defended  causes,  the 
aereral  orders  requisite  in  the  preparation  of 
the  record,  including  not  only  the  usual  or- 
ders for  condescendences,  answers,  &c.,  hot 
all  demands  for  diligences  for  the  recovery  of 
irritings,and,  in  general,  all  incidental  appli- 
cations, are  made  on  motion  to  the  Lord 
Ordinary  in  the  canse.  These  motions  are  dis- 
posed of  according  to  a  roll  called  the  Motion- 
roll,  called  daily  during  session  by  the  seve- 
ral Lords  Ordinary.  The  course  is,  for  the 
party  making  the  motion  to  enrol  the  cause 
in  the  motion-roll  of  the  Lord  Ordinary  be- 
fore whom  it  depends.  Notice  of  the  enrol- 
ment and  of  its  purpose  must  be  given  to  the 
opposite  agent,  by  a  written  or  printed  billet, 
delivered  or  despatched  through  the  Post- 
office,  on  the  day  on  which  the  enrolment  is 
made — i.e.,  always  forty-eight  hours,  at  the 
least,  before  the  cause  is  to  be  called  in  the 
course  of  the  motion-roll ;  and  in  addition  to 
this  notice,  the  roll  of  motiims  for  each  day 
is  put  on  a  board  exposed  on  the  tables  in  the 
Outer-House.  In  this  respect  there  is  a  dis- 
tiaction  between  the  motion-roU  and  the 
weekly  printed  roll  of  new  causes;  as  to  which 
last  no  notice  of  enrolment  is  necessary,  the 
printed  roll  being  held  sufficient  intimation. 
Motions  are  disposed  of  summarily,  and  al- 
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most  invariably  on  the  day  specified  in  the 
roll ;  whereas  causes  frequently  stand  for 
many  weeks  in  the  Debate-rolls  of  the  Lord 
Ordinary.  See  A.  S.  6th  Feb.  1806,  and 
Beveridg^t  Form  of  Proecsi,i.  2G6.  Bcb  Record. 

In  the  inferior  courts,  the  pradice  is  in 
some  respects  similar  to  that  in  the  Court  of 
Session.  The  agent  for  the  party  making 
the  motion  sends  to  the  opposite  agent  a 
written  notice,  at  least  forty-eight  hours  be- 
fore the  court^ay  on  which  the  case  is  to  be 
in  the  roll,  intimating  the  precise  nature  and 
object  of  the  enrolment.  A  note  of  the  mo- 
tion onght  also  to  be  lodged  with  the  process, 
in  the  hands  of  the  sherilf'clerk,  in  time  to 
be  entered  in  the  roll.  When  a  case  is  called 
in  the  motion-roll,  the  ^ent  for  the  party 
making  the  motion  is  heard ;  and  when  his 
statement  is  completed,  the  opposite  party's 
agent  is  heard  in  reply-  No  new  motion,  or 
addition  to  tJie  motion  intimated,  should  be 
made  either  by  the  mover  or  the  respondent. 
In  general,  the  sheriff  disposes  of  the  motion 
in  court,  and  the  interlocutor  thereon  is  writ- 
ten out  and  subscribed,  proceeding  on  the 
narrative  of  having  heard  parties'  procura- 
tors ;  and  no  other  writing  on  the  subject 
forms  part  of  the  process.  But  the  sheriff 
may  make  avizandum  with  the  cause,  and 
give  judgment,  or  be  may  order  written 
pleadings  when  the  case  is  important  and  dif- 
ficult. Maelaurin's  Sheriff  Prae.  71;  Alex- 
ander't  Abridg.  of  A.  S.  182-90.  See  Enr^- 
nenU     Record.     Rolh  of  Court.     li^oles. 

Monningt.  A  widow  has  a  legal  claim 
to  mournings  for  her  husband,  suitable  to 
his  quality,  where  his  estate  or  rank  le- 
quires  mourn jijg  in  point  of  decency;  and 
this  claim  was  in  one  case  found  good  al- 
though the  marriage  had  not  sulisisted  for  a 
year.  But  although  the  widow's  raouminga 
are,  in  a  competition  with  creditors,  held  to 
constitute  a  privileged  debt,  yet,  in  another 
case,  a  claim  for  a  widow's  mournings  was 
found  not  effectual  in  competition  with  the 
husband's  creditors,  where  the  marriage  had 
been  dissolved  within  year  and  day;  Neiltm, 
21st  Nov.  1776,  Mor.  6165.  The  claim  of  a 
widow  for  aliment  and  mournings  will  not 
bo  barred  by  her  acceptance  of  provisions 
made  for  her  by  her  husband,  by  a  deed 
declaring  these  provisions  to  be  in  full  of  all 
claims  whatever  which  slie  may  have  on  her 
husband's  effects.  Mournings  forsuchof  the 
deceased's  children  as  are  to  assist  at  the 
funeral  also  form  a  privileged  debt ;  but  no 
claim  can  be  made  by  the  children  who  were 
not  present  at  the  funeral.  A  minor  has 
been  found  liable  for  an  account  of  mournings 
incurred  by  him  for  himself,  his  brothers,  and 
sisters ;  and  in  an  action  pnrsued  against  an 
apparent  heir,  brother  to  a  defunct,  by  a 
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mercbant  who  furnisbed  moarninga  to  tbe 
(leceaBed's  ramily,  and  tothe  defender  in  par- 
ticular, altbough  without  any  alleged  order 
from  him,  the  defender  was  found  liable. 
Stair,  B.  I.  til.  4,  §  10  ;  Xare'e  NoUt,  xxvii., 
ccchii. ;  Erslc.  B.  i.  tit.  6,  §  41  ;  B.  iii.  tit.  9, 
5  43,  Neiet  by  Mr  Ivory  ;  BelCa  Com.  i.  633  ; 
ii.  156 ;  BeU't  PriM.  §  1406  ;  1  Fraaer,  624. 
See  Funeral  Expenies,  Privileged  Debt.  Mar- 
riaoe.     AUtMnt. 

Hoveablea.  Moveables  are,  in  the  pbrase- 
olog7  of  the  law  of  Scotland,  opposed  to  heri- 
tage; so  that  every  epeciea  of  property,  and 
every  right  a  person  can  bold,  ib  by  that  law 
either  heritable  or  moveable.  Hence,  move- 
ablet  are  not  merely  corporeal  Eubjecte  capa- 
ble of  being  moved,  bnt  every  species  of  pro- 
perty, corporeal  or  incorporeal,  which  does 
not  descend  to  the  heir  in  heritage;  Erik. 
B.  ii.  tit.  2,  §  3.  See  Herilable  and  Moveable. 
Execntry. 

XiiirbTinL  By  13  Geo.  III.  c  54,  every 
person  setting  fire  to  any  heath  or  muir  in 
Scotland,  from  11th  April  to  1st  November, 
forfeits  40b.  sterling  for  the  first,  L.5  sterling 
'  for  the  second,  and  L.IO  for  the  third  and 
every  subsequent  offence ;  and  on  failing  to 
pay  the  penalty  within  ten  days  after  convic- 
tion, suffers  six  weeks'  imprisonment  for  the 
first,  two  months'  for  the  second,  and  three 
months'  for  the  third  and  sahsequent  offences. 
The  tenant  is  held  liable,  unlets  he  prove  that 
the  fire  was  communicated  from  some  neigh- 
bouring  ground,  or  was  raised  uponhis  ground 
by  some  person  not  in  his  family  or  ser- 
vice. But  the  proprietors  of  high  and  wet 
muirlands  are  entitled  to  bum,  or  to  author- 
ize their  tenant  to  bunt,  the  heath  between 
the  11th  and  25th  of  April.  The  act  ex- 
tends to  the  Highlands.  See  the  case  ol 
Roger  v.  Gihson,  March  12,  1842,  1  Brown, 
78.  See  also  Erik.  B.  ii,  tit.  6,  6  6,  noU ; 
Kamea'  Stat.  La«),  h.  t. ;  Wation'i  Stat.  Law, 
voce  Game ;  ffutdt.  Jutt.  ii.  550  ;  Tait't  Just. 
voce  Game;  Blair't  Just.  h.  t.;  Nets'*  Game 
Lot),  105.  In  England,  by  7  and  8  Geo.  IV. 
C.  80,  §  17>  maliciously  setting  fire  to  heath, 
wherever  growing,  is  made  felony  ;  TomUtu' 
Diet.  h.  t. 

Xvlet;  a  fine.  TomUns'  Diet.  h.  t.  See 
fines.     Amereianent. 

Kalieratu  FilioB ;  a  lawful  son,  begotten 
with  a  lawful  wife.    Skate,  h.  t. 

Hnltiplepoiiidiiig.  This  term  means 
double  poinding,  or  double  distreee,  and  gives 
name  to  an  action  which  may  be  brought  by 
a  person  possessed  of  money  or  effects  which 
are  claimed  by  different  persons  pretending 
right  thereto.  Thus,  where  money  due  by  a 
debtor  has  been  arrested  in  his  hands  by  the 
creditors  of  his  creditor,  or  where  the  rents 
of  an  estate  are  claimed  by  different  claimants 
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on  the  estate, — the  arrestee,  in  either  of  thon 
cases,  may  raise  an  action  of  multiplepoindiiig, 
calling  the  different  parties  who  daim  tbe 
fund  tfl  medio,  and  all  others,  to  settle  their 
respective  claims  judicially;  and  also  to  have 
it  found,  that  (whoever  may  be  entitled  to  the 
fund)  the  arrestee  is  liable  only  "in  once 
and  single  payment,"  This  action  may  be 
raised  by  the  arrestee,  or  by  tbe  person  on 
whom  the  claim  is  made ;  bnt  it  may  be  also 
raised,  in  hit  name,  by  any  of  the  parties  in- 
terested in  the  competition,  without  bia  eto- 
sent,  or  even  against  it ;  and  every  person 
interested,  though  not  made  a  party  to  it 
originally,  may,  in  the  course  of  that  action, 
producean  interest  in  it,  and  plead  tbe  groands 
on  which  he  conceives  himself  to  be  entitled 
to  a  preference.  In  this  way  the  action  be- 
comes a  process  of  competition  between  the 
different  claimants  on  the  fund ;  the  holder 
of  which,  having  brought  it  into  Court,  qnita 
the  field.  The  eonclnsions  of  the  action  are, 
— 1.  That  the  raiser  shall  be  liable  in  once 
and  single  payment.  2.  That  the  partiea  may 
debate  their  respective  claims;  that  be  or 
they  who  have  the  best  right  to  the  anhjeet 
or  fund  m  medio  may  be  preferred ;  and  that 
the  raiser  shall  be  entitled  to  the  expense  of 
raising  the  action  and  bringing  the  parties 
into  Conrt.  The  subject  of  tbe  action  ia  in 
general  a  sum  of  money,  bnt  it  may  also  be 
moveable  or  heritable  property,  or  even  a 
deed.  Where  the  subject  *n  madio  is  a  snm 
of  money,  it  must  be  such  a  debt  as  the  bolder 
may  be  obliged  to  pay.  Rents  to  become  dne 
cannot  competently  form  the  subject  of  this 
process.  When  trustees  have  been  appointed 
by  a  party  deceased  to  pay  off  his  debts,  Ac, 
and  objections  exist  against  some  of  tbe 
claims,  it  seems  competent  for  the  tnuteos  to 
call  all  parties  in  a  multiplepoinding,  to  have 
the  amount  of  the  claims  settled,  the  moveable 
estate  distributed,  and  themselves  exonerated; 
even  though  there  be  no  double  dlstrees,  and 
although  a  reduction  has  been  raised  of  the 
settlement  of  the  deceased,  in  so  far  as  it  con- 
veys land  ;  M'DoagaPt  Trutteet,  9th  Jnly 
1880,  6  S.dD.  1036.  Where  ft  defendw, 
on  being  sued  for  payment  in  an  ordinary 
petitory  action,  states  as  a  defence  that  aU 
parties  interested  do  not  concur  in  the  suit,  it 
seems  competent  for  the  pursuer  to  rain  ft 
multiplepoinding  in  name  of  the  defendar, 
calling  himself  and  the  other  parties  ;  JTTW^ 
get,  12th  May  1829,  7  S.d:D.  691.  Wh«a 
multiplepoinding  is  raised  in  the  naoM  of  ft 
holder  of  a  fund  by  one  of  the  clainiftDta,  H 
must  be  intimated  to  the  nominal  pamer, 
by  being  served  on  him  by  ft  mtmrngnti 
arms,  in  the  same  manner,  and  on  tin  MM 
indwiae,  as  if  he  were  one  of  the  Mtnta% 
and  an  execution  of  it  must  be  retnra«lilM( 
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villi  the  eiecatioDB  or  citation;  A.  S.  lllh 
JuUf  1628,  §  23.  The  multiplepoioding  is 
eiecnted  Ly  short  copies,  and  proceeds  od  the 
short  iitducitB  of  six  days  without  a  bill.  The 
sammoDH  does  not  require  to  be  printed ;  but 
if  the  multiplepoinding  contain  concluaions 
for  exoneration,  or  declaratory  conclusions, 
the  rules  as  to  indueite,  printing  and  ezecut- 
ing,  are  the  same  as  in  an  ordinary  Bummons. 
Where  the  person  possessed  of  the  funds  is 
the  real  pursuer,  he  must  give  out  a  oonde- 
Bcendence  of  the  fund  in  his  hands  along  with 
the  summons ;  and  where  he  is  only  the  nomi- 
nal pursuer,  he  must,  at  the  first  calling  of 
the  cause,  either  give  in  a  precise  and  articu- 
late condescendence  of  the  amount  of  the 
funds  in  his  hands,  stating  likewise  any  claim 
or  lien  which  he  may  think  he  may  have  on 
the  fund,  or  produce  objections  as  bis  defences 
against  the  summons  served  as  a  claim  on 
him ;  otherwise  he  is  held  as  confessed,  or  a 
condescendence  may  be  ordered  from  any  of 
the  claimants;  A.  S.  lllh  Jvig  1823,  §  47. 
Where  the  amount  of  the  fund  is  correctly 
stated  in  the  summons,  a  condescendence  is 
unnecessary.  The  holder  of  the  fund  is 
liable  to  the  expense  occasioned  by  his  delay- 
ing to  condescend.  At  the  first  calling  of 
the  cause,  if  the  condescendence  is  lodged, 
and  no  objections  are  made  to  the  compet«acy 
of  the  action,  the  usual  interlocutor  is  pro- 
uonneed,  finding  the  raiser  of  the  multiple- 
poinding  liable  in  once  and  single  payment 
only,  and  appointing  the  creditors  claimants 
to  produce  their  claims  and  grounds  of  debt 
in  the  clerk's  hands  within  ten  days.  The 
condescendence  of  the  holder  will  at  the  same 
time  be  allowed  to  be  seen.  The  defences  of 
the  raiser  are  in  the  form  of  objections,  either 
to  the  competency,  or  that  all  having  interest 
are  not  called.  It  is  no  objection  to  the  com- 
petency that  the  nominal  raiser  has  no  funds 
of  the  common  debtor.  The  claimants  may 
also  lodge  objections.  When  a  fund  is  proved 
to  be  in  the  hands  of  the  raiser,  it  will  be 
ordered  to  be  consigned  in  a  bank,  on  the 
motion  of  any  of  the  claimants,  the  receipt  to 
be  taken  payable  to  such  person  as  the  Court 
or  Lord  Ordinary  may  direct,  and  to  be 
lodged  with  the  clerk  to  the  process.  See 
.  CoMignalion.  But  the  raiser  cannot  be  or- 
dered lis  piano  to  consign,  if  be  have  any  claim 
to  the  fund.  On  consignation,  the  holder  is 
entitled  to  decree  of  exoneration,  if  the  sum- 
mons contain  conclusions  of  eioneration,  and 
also  to  the  expenses  incurred  by  himi  which 
he  may  retain  from  the  fund  in  medio ;  or  if 
he  have  consigned  the  wkoloi  be  will  obtain 
warrant  for  payment.  He  does  not  get  ex- 
penses if  the  multiplepoiniling  was  unneces- 
sarily raised  by  him,  or  if  he  occasioned  un- 
necessary litigation  ;  and  in  this  last  case  he 
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may  even  be  found  liable  in  expensee  to  the 
other  party.  On  an  interlocutor  finding  the 
holder  liable  in  once  and  single  payment,  or 
on  a  decree  of  exoneration  being  pronounced, 
the  holder  has  no  further  concern  with  the 
process.  If  any  claimant,  after  appearing  in 
the  action,  proceed  with  diligence  against  the 
holder,  he  will  be  liable  in  damages ;  White, 
13th  Feb.  1772,  M.  9133.  The  claimants  in 
a  multiplepoinding  must  state  their  redpective 
claims  in  the  form  of  condescendences,  with 
the  conclusions  to  be  drawn  from  the  facts  so 
stated,  in  the  shape  of  notes  of  pleas,  produc- 
ing therewith  their  grounds  ofdebts  and  other 
writings  for  ingtrncting  their  claims ;  and  it 
is  competent  to  the  Lord  Ordinary,  if  he  see 
cause,  to  appoint  the  creditors  to  meet  and 
choose  a  common  agent,  who  shall  prepare 
and  lodge  a  state  of  the  claims  and  prefer- 
ences, putting  his  objections,  as  therein  stated, 
to  each  or  any  of  the  claims,  in  the  form  of 
answers  to  a  condescendence,  with  a  note  of 
pleas ;  and,  quoad  vUra,  the  duty  and  nature 
of  his  office  are  similar  to  that  of  a  common 
agent  in  a  process  of  ranking  and  division. 
See  Condaeendenee  and  Claim;  Common  Agent. 
If  no  common  agent  be  appointed,  the  parties 
are  required  to  revise  their  condescendences, 
each  being  allowed  to  state,  in  the  close  of 
his  condescendence,  his  objections  to  any  other 
claim  or  claims,  in  the  form  of  answers  to  a 

idescendence,  with  a  note  of  pleas ;  and 
thereafter  the  procedure  corresponds,  as 
nearly  as  may  be,  to  what  is  provided  in  the 
case  of  an  ordinary  action  ;  A.  S,  llth  July 
1828,  §  48.  All  parties  having  an  interest 
in  the  subject  of  the  action  may  appear  and 
prodnce  their  claims,  though  not  cited.  An 
interlocutor  preferring  one  creditor,  has  the 
effect  of  an  interlocutor  repelling  the  claims 
of  alt  the  rest;  and  each  claimant  who  does 
not  mean  to  retire  from  the  contest  must  re- 
claim against  the  interlocutor  preferring  hb 
competitor.  By  1584,  c,  3,  one  who  can 
show  a  necessary  cause  of  abscuice,  or  a  minor 
who  was  without  tutors  or  curators  at  the 
date  of  the  proceedings,  is  entitled,  if  he  had 
a  preferable  right  to  the  fund,  to  reduce  the 
decree,  and  even,  although  expressly  called 

the  action,  to  claim  from  those  preferred 
repayment  of  what  he  should  have  drawn  ; 
but  if  the  party  cited  be  a  minor  with  tutors 
or  curators,  his  only  recourse  is  against  them. 
Those  whowere  not  summoned  will  be  entitled 
to  show  that  the  decree  was  erroneous,  and 
that  the  fund  should  still  be  paid  to  them. 
To  prevent  such  questions,  it  is  the  practice 
to  publish  advert  isemenU  in  the  newspapers, 
intimating  the  dependence  of  the  multiple- 
poinding, and  requiring  all  having  claims 
upon  the  fund  to  appear.  These  intimations 
generally  coataiu  a  decUration,  that  those 
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who  do  not  apjiear  Bliall  be  exclutleil  from  any 
share  in  the  division.  But  no  such  declara- 
tion can  deprive  a  creditor  of  his  legal  right 
of  prefereuco,  should  he  aflerwarde  challenge 
the  decree  of  mnltiplepoindisg,  and  be  able 
to  establish  such  preference.  See  the  case  of 
Morgan  v.  Morris,  March  11,  1856,  18  D. 
797  ;  also  the  case  of  the  Magistrates  of  Dun- 
dee V.  Lindsay  and  Morris,  Deo.  14, 1856,  19 
D.  168.  Where  any  of  the  claimants  have 
creditors,  these  creditors  may  claim  to  be 
ranked  on  the  fund  set  aside  for  their  debtor. 
Such  claims  are  called  riding  interests.  See 
Siding  Interests.  A  multiple  poinding  has 
been  called  a  "  eongeries  of  actions ;"  inaa- 
much  as,  in  the  competition,  each  claimant, 
at  against  the  competing  claimants,  may 
maintain  all  legal  pleas,  including  pleas  r«- 
ductive  of  the  grounds  of  the  competing  claim; 
BeWt  Com.  ii.  299.  See  generally,  Stair, 
B.  iii.  tit.  1,  5  39 ;  B.  iv.  tit.  17,  §  7  ;  Mors's 
Notes,  p.  cccxxxviii. ;  ErsJc.  B.  iv.  tit.  3,  §  23 ; 
Bank.  vol.  ii.  p.  615;  iii.  36;  Bell's  Com.  ii. 
297-301 ;  Belt's  Princ.  S  2266 ;  Karnes'  Slat. 
Law  Abridg.h.  t. :  Shand's  Prae. -p.  579  ;  Mae- 
laurin's  Sheriff-Court  Prac.  p,  363  ;  Davidson, 
April  19  and  July  4, 1815,  3  Dow,  218. 

Hnltntes.  The  multure  ia  a  quantity  of 
{^ain,  either  manufactured  or  in  kind,  de- 
liverable to  the  proprietor  or  tacksman  of  a 
mill  in  return  for  grinding  the  corn.  There 
are  other  small  dues,  as  the  knaveship,  baa- 
nock,  lock  oT  gotopcn,  exigible  by  the  miller,  or 
servant  at  the  mill,  by  whom  the  work  ia 
performed.  The  multure  ia  payable  by  every 
person  who  comes  to  the  mill  for  the  pur- 
pose of  grinding  the  grain.  But  the  tenants 
and  proprietors  of  some  lands  are  bound  to 
use  a  particular  mill ;  and  the  lands  so  bound, 
or  restrictedto  the  mill,  are  termed  the  Mtrl  or 
the  sw^en,  and  the  tenants  or  proprietors  the 
iusucken  multnrers;  while  those  who  use  a 
mill  without  being  bound  to  use  it,  are  termed 
the  out-town  or  outsucken  mnlturers.  Hence, 
multures  are  of  two  sorts — those  due  by  the 
persons  astricted  to  the  mill,  termed  insucken 
multures,  aud  the  multure  exigible  from 
those  who  voluntarily  use  the  mill,  called 
outsucken  multure.  The  former,  of  course,  is 
much  heavier  than  the  latter,  the  amount  of 
which  always  depends  on  the  situation  of  the 
mill,  and  the  competition  there  may  be  with 
other  mills  to  which  the  outsucken  multurers 
have  access.  Ersk.  B.  ii.  tit.  9,  §  20 ;  Stair, 
B.  ii.  tit.  7,  5  15  ;  B.  iv.  tit.  15,  5  2 ;  Morc's 
Notes,  pp.  ccxxv.,  colixiii. ;  Bank.  vol.  i.  684- 
9  ;  Bdi's  Princ.  §  1018,  et  seq. ;  Hunter's  Land- 
lord and  Tenant,  pp.  206-11-14,  561;  Mae- 
laiiria's  Sheriff-Court  Prac.  p.  13  ;  Suleh.  Jus- 
tice of  Peace,  ii.  n.  450 ;  Ross's  Leet.  ii.  170. 
See  Abstracted  Multures.  Knaveship,  TkirU 
cb/c.    hsucken  Mtilturcs.    Outsucken  Multures. 
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Hnnioi^  Law,  Mniiioipia.  Munieipia 
were  cities  dependent  on  Kome,  the  citizens 
of  which  were  allowed  certain  privileges  as 
Roman  citizens ;  and  which  preserved  their 
own  laws,  under  the  name  tegei  municipaitt. 
Hence  the  term  municipal  law  came  to  sig- 
nify the  laws  of  any  free  city  or  kingdom,  and 
municipal  and  civil  law  are  synonymous;  Brsk. 
B.  i.  tit.  1,  §  18;  Karnes'  Equity,  492-4. 

JCnrder;  is  the  depriving  a  human  being 
of  life,  deliberately  and  wilfully,  without  a 
cause.  The  deliberalioQ  and  malice,  or  fore- 
thonght,  with  which  it  is  committed  is  one 
of  the  characteristics  of  the  crime  of  murder. 
But  the  malice  or  forethought  is  merely  that 
wicked  and  mischievous  purpose  which  is  the 
essence  of  the  crime,  and  which  may  have 
been  engendered  at  the  meeting  of  the  par- 
ties. The  act  of  killing,  of  itself  implies 
malice ;  and  it  lies  on  the  accused  to  prove  any 
one  of  those  palliating  or  justifying  circum- 
stances which  the  law  admits.  See  Momcide. 
Should  a  person,  therefore,  occasion  the  death 
of  another,  tbongh  there  may  be  ground  to 
presume  that  be  meant  only  to  inflict  a  severe 
beating,  even  this  shows  snch  a  disregard  to 
the  safety  of  his  fellow-creature,  and  a  reso- 
lution to  proceed  to  such  extremities  in  order 
to  gratify  his  resentment,  that  he  must  abide 
the  consequences ;  and  if  death  ensue,  he  will 
be  held  guilty  of  murder.  With  regard  to 
the  nature  of  the  weapon,  there  is  this  differ 
ence,  that  some,  as  fire-arms,  iio,,  are  perfectly 
inconsistent  with  any  other  than  an  intent  to 
kill ;  but  there  are  others  which  may  be 
thought  to  favour  the  presumption  that  there 
was  no  such  intention.  The  law,  however, 
considers  every  weapon  with  which  a  murder 
is  committed  as  lethal.  In  the  same  way, 
where  a  person  gives  a  violent  medicine  in 
order  to  procure  abortion,  and  death  is  the 
result,  there  is  such  a  disregard  of  the  safety 
of  the  person  to  whom  the  drag  is  adminis- 
tered, that  the  person  by  whom  it  has  been 
administered  shall  be  held  gnilty  of  murder. 
We  have  also  in  our  law  what  may  be  termed 
statutory  murder.  Thus,  by  an  old  act.  1450, 
c.  30,  the  importers  of  poison,  by  which 
bodily  harm  may  be  taken,  are  to  be  punished 
with  death ;  but  the  act  has  been  long  in  da- 
suotude.  Another  species  of  statutory  mar- 
der  is  constituted  by  1690,  c.  21,  which 
enacts,  that  any  woman  who  shall  conceal  faer 
being  with  child,  during  the  whole  time  of 
her  pregnancy,  and  shall  not  call  for,  or  make 
use  of,  help  in  the  birth,  is  to  be  reputed  tb« 
murderer,  if  the  child  be  found  dead  or  nia- 
ing.  In  order  to  avoid  the  effect  of  this 
statnte,  the  mother  who  is  charged  with  thit 
offence  must,  in  her  defence,  be  able  to  prtm 
that  she  discovered  her  pregnancy,  And  oAd 
for  help.     But  by  statute  49  Q«o.  HL-t. 
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li.tbepuoiahneDt  or  this  crime  is  made  im- 
prisoomeot  not  exceeding  two  veAra.  A  per- 
son is  art  and  part  of  murder — 1.  By  acces- 
sion at  the  fact ;  as  e.g.  if  be  has  gone  out  in 
company  with  others  to  commit  the  crime, 
though  be  does  not  do  it  with  bis  own  hand. 
2.  By  accesaion  before  the  fact ;  as  by  giving 
orders  for  its  committal,  or  furniBhing  the 
immediate  means  of  committing  it.  3.  By 
accession  after  the  fact ;  as  by  concealing  the 
«or[ae,  assisting  the  murderer,  &&  Htitn^, 
vol.  i.  p.  249,  el  teg. ;  Ertlc.  B.  iv.  tit.  4,  § 
40,  el  teq.;  Bank.  vol.  ii.  p.  669;  Saint. 
Abridg.  h.  t.;  Tait't  Juttict  of  Peace,  voce 
Homicide;  Slutii/g  Digest, p^  150-1;  Aligon's 
frtw-l;  Bunietl,2G8;  Steeie,S3.  SeeOhild- 
tuttrder;  CeaeealmeiU  of  Pregnancy . 

Hauosl  Componboiu.  See  Literary  Fri}- 
rerfy. 

Xntfl.  By  the  old  English  law,  a  prisooer 
whostood  mute,  as  It  was  expressed — that  is, 
refused  to  answer  to  an  accnsatioa — was  held 
guilty  of  the  crime  laid  to  his  charge,  and 
vas  frequently  exposed  to  excruciating  tor- 
ture.    Tomlias'  Diet.  h.  t. 

Mutilatioa ;  is  the  crime  of  disabling  or 
wounding  another  in  his  members.  It  is 
punishable  arbitrarily.  But  mutilation  is  usu- 
ally considered  as  an  aggravation  of  assault, 
and  in  that  case  the  punishment  generally 
awarded  is  transportation.  Hume,  i,  323  ; 
Brat.  B.  iv.  tit.  4,  §  50,  and  Note  203,  iy  Mr 
Ivory;  Aliteit's  Princ.  195  ;  Kama'  Stat.  Law 
Alyndg.  h.  t. 

HutiDy.  The  Mutiny  Act  is  an  annual 
act,  entitled,  "An  act  to  punish  mutiny  and 
desertion,  and  for  the  better  payment  of  the 
army  and  their  quarters,"  This  act  regulates 
the  quartering  of  soldiers,  and  declares  the 
offences  for  which  soldiers  may  be  punished, 
and  points  out  tbo  mode  of  their  trial.  The 
Sovereign  is  aathorized  to  gire  commissions 
for  holding  courts-martial  for  the  trial  of 
these  military  offences.  And,  by  the  22  Geo. 
II.  c  33,  the  Lord  High  Admiral  is,  in  like 
manner,  authorized  to  give  Gommlssion  for 
holding  courts-martial  for  the  trial  of  offences 
committed  at  sea,  by  officers,  mariners,  or 
others  in  aci^ual  service.  See  Cmrt-Martiai ; 
EnUslment.  The  offence  of  mntiny  is  open 
disobedience  of,  and  resistance  to,  authority. 
Any  officer  or  soldier  who  uses  traitorous  or 
disrespectful  words  against  the  sacred  person 
of  her  Majesty,  or  the  royal  family  ;  or  who 
behaves  himself  with  contempt  or  disrespect 
towards  the  general  or  other  commander-in- 
chief  of.  the  forces,  or  spealis  words  tend- 
ing to  their  hurt  and  dishonour ;  or  who  be- 
gins, excites,  causes,  or  joins  in,  any  mutiny 
or  sedition  in  the  troop,  company,  or  regi- 
ment to  which  be  belongs,  or  in  any  other 
l^roDp  or  company  in  the  service,  or  in  any 
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party,  post,  detachment,  or  guard,  on  any 
pretence  whatever ;  or  who,  being  present  at 
any  mutiny  or  sedition, does  not  use  his  utmost 
enaeavours  to  suppress  the  same,  or,  coming 
to  the  knowledge  of  any  mutiny,  or  intended 
mutiny,  does  not,  without  delay,  give  infor- 
mation to  his  commanding  officer  ;  is  guilty 
of  mutiny.  And  any  officer  or  soldier  who 
strikes  his  superior  officer,  or  draws,  or  offers 
to  draw,  or  lifts  up  any  weapon,  or  offers  any 
violence  against  him,  being  in  the  execution 
of  his  office,  on  any  pretence  whatsoever,  or 
disobeys  any  lawful  command  of  his  superior 
officer,  is  guilty  of  mutiny.  The  Mutiny  Acts 
confer  a  privative  jurisdiction  in  Scotland  on 
the  Court  of  Session,  as  to  all  actions,  com- 
plaints, and  suits  against  any  person  for  any- 
thing done  in  pursuance  of  these  acts,  or 
against  any  member  of  a  court-martial,  in 
respect  of  any  sentence  of  such  court,  or  of 
nnvthingdone  in  virtue  or  pursuance  thereof; 
7  WiU.  IV.  e.  7,  §  75.  As  changes  are  somfr- 
times  made  upon  the  provisions  of  the  Mutiny 
Act,  it  is  always  advisable  to  consult  the  sul^ 
sisting  act.  See  Enk,  6.  i.  tit.  3,  j  36 ;  ffutd. 
Juitice  of  Peace;  Tail's  Justice,  voce  Soldten; 
Slair'i  Manual,  voce  Soldien. 

Mutual  Contraota.  A  mutual  contract  is 
an  engagement  entered  into  by  two  or  more 
persons,  by  which  a  reciprocal  obligation  is 
raised ;  the  one  party  being  bound  to  give,  or 
do,  or  abstain  from  doing,  something,  in  re- 
turn for  something  to  be  given,  or  done,  or 
abstained  from,  by  the  other  party.  Contemut 
in  idemplacitum  is  not  a  peculiar  attrtbote  of 
the  mutual  contract ;  there  is  no  contract, 
whether  mutual  or  unilateral,  which  is  bind- 
ing without  a  eomeasus  in  idem pktdtum,  ex- 
pressed or  implied.  Stair,  B.  i.  tit.  3,  §  9 ; 
BeWt  Princ.  j  70.  See  Centraet.  Obligation. 
Promise.  Offer,  Loeut  Fcenitentia.  Unilateral 
Contract. 

Xtttnal  ^^*'^''l«  If  two  persons  enter 
into  mutual  obligations  to  execute  entails  in 
favour  of  each  other,  neither  entail,  when 
executed,  is  revokable  without  the  consent  of 
both  parties;  and  if  either  party  should  sell 
his  entuled  lands,  in  consequence  of  the  right 
whichhestillretainedin  them,  with  afrandu- 
lent  view  to  disappoint  the  succession,  an 
action  lies  against  him  for  damages.  In  the 
case  of  mutual  and  onerous  entails,  the  pro- 
hibitions are  effectual  against  the  creditors  of 
the  entailer.  £rsl:.  B.  iii.  tit.  B,  §  24,  and 
Note  by  Mr  Ivory  ;  Beffs  Com.  i.  47  ;  Sandford 
on  EntaiU,  114  ;  BeU'i  Princ.  §  1747.  See 
Taihie. 

Hntnom;  is  that  contract  by  whicli  a  loan 
is  given  of  such  things  as  are  consumed  in 
the  use,  or  as  cannot  be  used  without  their 
extinction  or  alienation, — such  as  com,  wine, 
money,  or  the  like ;  and  at  to  which,  there- 
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fore,  the  obligation  on  the  horrower  is  to 
restore  bb  much,  snd  of  the  same  kind,  quality, 
and  value,  as  he  receired.  For  a  farther  ex- 
planation of  this  contract,  and  of  the  differ- 
eace  between    tsuteum  and  commodate,  eee 
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Enk.  B.  iii.  tit.  1,  §  18  ;  •Stair,  B.  i.  tit.  11  ; 
Mort's  Note*,  p.  lixi. ;  Bant.  vol.  i.  p.  3&4  ; 
BelPs  Com.  i.  255  ;  BeWs  Prine.  §  200 ;  TaiTg 
Jtutice  of  Peace,  toc«  Loan.  See  also  Bormo- 
ing.    Commodate.    Loan. 
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Vamare;  oriVanKMca^sn/tAtakeapoind 
or  a  distress.     Skene,  h.  t. 

Name.  It  frequently  happens,  that  under 
deeds  of  entail,  or  as  a  condition  of  bequests, 
or  for  other  causes,  a  person  changes  his 
name.  In  such  cases,  where  a  royal  liccuse 
or  authority  has  been  obtained,  and  inserted 
in  the  Gazette,  authorising  the  change  or  the 
addition,  a  petition  to  the  Court  of  Session 
for  permission  to  use  the  additional  uame 
has  been  hold  unnecessary,  not  only  in  re- 
spect of  the  previous  royal  license,  but  also 
on  the  gener^  ground  that  there  is  no  need 
of  the  authority  of  that  Coort  to  entitle  a 
man  in  Scotland  to  change  his  name.  See 
Kettie  Founj,  14th  Jan.  1835, 13  S.  d  D.  262. 
See,  however,  the  Actt  of  Sederunt,  SOIh  June 
1757,  201A  Januari/  1764,  8th  My  1774, 
Wih  Augntt  1780,  and  some  others,  for 
examples  of  petitions  to  the  Court  for  autho- 
rity to  change  the  name ;  although  in  some 
of  these  instances  the  partieswere  not  notaries- 
puhlic. 

Hsme  and  Arms.  It  is  a  common  pro- 
vision in  entails,  that  the  heir  in  possession 
■hall  bear  the  name  and  arms  of  the  entailer; 
and  if  fenced  by  irritant  and  resolutive 
clauses,  this  condition  vill  be  effectual.  If 
the  injunction  be  that  tho  heir  shall  use 
entailer's  name  and  arms  exelusively,  and  if 
the  heir  should  sucwed  to  another  entailed 
estate,  the  entail  of  which  contained  a  similar 
condition,  it  would  be  incumbent  on  him  to 
make  his  election,  since,  consistently  with 
■nch  a  condition,  he  could  not  take  both. 
BeWe  Prine.  §  1725.    See  Armt. 

Hame  on  Cuts  and  Carriages.  The 
general  Road  Act,  1  and  2  Will  IV.  c.  43, 
provides,  that  the  owner  of  every  w^^n  or 
cart,  and  also  of  every  coach,  post-chaise,  or 
other  carriage,  let  either  in  the  whole  or  in 
part  to  hire,  must  paint  in  a  straight  tine 
horizontally,  upon  some  conspicuous  part,  on 
the  off  or  right  side  of  his  waggon  or  cart, 
and  upon  tho  pannels  of  the  doors  of  all  such 
coaches,  post-chaises,  or  other  carriages, 
before  they  are  used  upon  any  turnpike-road, 
the  Christian  and  surname,  and  place  of 
abode,  of  himself,  or  the  principal  owner  or 
partner  thereof,  in  large,  legible  Roman 
letters,  either  of  a  dark  colour  upon  a  light 
grouud  or  of  a  light  colour  on  a  dark  ground, 


not  less  than  one  inch  in  height,  with  nom- 
bers  beginning  with  No.  1,  where  more  of 
such  carriages  respectively  than  one  belong 
to  the  same  owner,  and  proceeding  in  regular 
progression.  This  must  remain  so  long  a> 
the  vehicle  is  used  upon  any  turnpike-road. 
Every  owner  using,  and  every  person  driving, 
such  a.  vehicle  on  a  turnpike-road  without 
this  provision  being  attended  to,  is  liable  to 
a  fine  not  exceeding  forty  shillings  for  every 
offence,  and  tho  vehicle  pays  double  toll. 
Every  person  driving  any  such  vehicle,  who 
refuses  to  stop  and  permit  the  name  to  be 
read  or  uncovered  by  any  person  requiring 
him  so  to  do,  forfeits  over  and  above,  for 
every  such  offence,  a  sum  not  exceeding  forty 
shillings. 

BanatiTe  of  Deeds.  The  narrative  de- 
scribes the  granter  and  the  person  in  whose 
favour  the  deed  is  granted,  and  states  the 
cause  of  granting.  The  effect  of  this  clause, 
in  all  questions  between  strangers,  is  to  prove 
against  the  granter  the  facts  therein  set  forth, 
which  he  will  not  be  allowed  to  disprove 
except  by  the  oath  or  writing  of  the  receiver. 
Bnt  our  practice  has  introduced  a  different 
rule,  where  the  deed  is  between  conjunct  and 
confident  persons,  and  where  creditors  are 
concerned.  In  that  case,  it  is  not  necessary 
for  the  creditors  to  prove  want  of  value ;  bnt 
tho  ontu  probandi  is  on  the  granter  to  prove 
that  he  actually  gave  the  value  which  the 
deed  bears  to  have  been  given.  Brtk.  B.  ii. 
tit.  3,  §  22 ;  BelFs  0<m.  ii.  191-7  ;  BeU  om 
Pwchaeer'e  TitU,  29  ;  Roet't  Led.  i.  163,  373, 
293.  See  CojuidenUion.  Coi^unet  and  &•• 
Sdeat. 

ITatioiial  Debt.  The  debt  due  by  Great 
Britain  is,  in  the  hands  of  the  creditors, 
termed  steck,  and  may  be  transferred  from 
one  creditor  to  another.  See  Slock.  Several 
statutes  have  been  passed  appointing  mea- 
sures to  be  taken  for  the  reduction  of  the 
national  debt.  The  principal  act  is  11  Oeo. 
IV.  c  27,  as  amended  by  3  and  4  Will.  IT. 
c.  24,  and  7  Will.  IV.  c.  17. 

Nationa,  Law  of.    See  Intenatianai  Imc 

NatiTe;  according  to  Skene,  born  ilaTci 
or  servants.     Skens,  h.  t. 

Hativi  ;  or  bondmen  ;  were  tho  alavM  to 
whom,  anciently,  the  ground  waa  laboonb 
For  the  different  ways  in  vhieh  mea  aJiU 
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t^B  reduced  ki  this  aMo  of  bond^.  Bee  Reg. 
Majat.  i.  2,  c  12,  ^  4,  5,  and  Quon.  Atlaeh. 
c.  56.  Slavery  is  said  to  have  been  abolished 
100  yean  earlier  in  Sootland  than  in  Bog- 
land  ;  Enk.  B.  i.  tit  7,  §  60.  See,  however, 
CeiUen. 

Vatnial  ChildreiL  A  natural  child  ie 
the  child  of  a  woman  who  was  not  married 
to  the  father  at  the  time  af  conception,  and 
who  nerer  was  thereafter  married  to  him. 
See  Battard.    Le^litnatum.     Childrtn. 

Vatotal  ObUgfttioni ;  are  those  obliga- 
tioDB  which  arise  from  the  law  of  nature  only, 
or  from  natoral  equity.  Such  is  the  obliga- 
tion on  parents,  whose  circumstanees  permit 
•fit,  to  provide  their  children  with  reason- 
able pairimoniea ;  or  the  obligation  on  a 
party  who  has  bound  himsdf,  by  an  informal 
writing,  to  pay  or  to  perform  in  terms  of  his 
engagement,  even  althongh,  by  reason  of  the 
informality,  he  may  have  contracted  no  bind- 
ing obligation  in  law.  The  characteristic  of 
»  natural,  as  contrasted  with  a  legal  or  civil 
ebligation,  is,  that  the  latter  may  be  legally 
enforced  agiunit  the  obligant,  whereas  the 
farmer  cannot ;  although,  where  one  has 
ncted  in  implement  of  a  natural  ol)ligatioo, 
1m  will  not,  generally  speaking,  be  permitted 
to  retract  what  he  has  done,  by  demanding 
repetition  or  restitution  in  at)  action.  Erik. 
B.  iii.  tit.  1,  §  4. 

Hatnre,  Jmw  of.  The  law  of  nature  is 
tbat  sense  of  justice,  and  that  feeling  of  right 
and  wrong  experienoed  by  every  human  being, 
and  which  has  been  emphatically  described 
as  a  law  written  by  the  finger  of  Qoo  on  the 
heart  of  man.    Ertk.  B.  i.  tit  1,  {  7. 

Hatnzaliaatlon ;  is  a  right  conferred  on 
aD  alien  by  act  of  Parliament,  in  virtue  of 
which  be  aoqnires  Uie  privilegai  of  a  British 
Rulqect  Erdc.  B.  iii.  tit.  ID,  §  10,  NoU  by 
Mr  Iwrv ;  Bank.  vol.  i.  p.  80  ;  BeU't  Prine.  § 
2136  ;  SwiaL  Abridg.  k.  t. ;  Kama'  Stat.  Laio 
Abridff.  h.  t. ;  Shaw'i  Digett,  p.  217.  See 
AUeit.    Deniten. 

SFants,  Caapones,  Stabvlarii.  This  is 
the  title  given  to  the  well-known  edict  of  the 
Romui  prater,  by  which  shipmasters,  inn- 
keepers, and  stablers  were  made  answerable 
for  the  goods  and  e&cts  of  trav^ers  which 
had  been  brought  into  the  ship,  inn,  or  stable. 
The  edict  is  in  these  terms :    "  Naut^, 

VAOPOma,  STABDLABII,  4U0D  CDJDSQUZ  BAL- 
▼1711  TOaa  BZOKPKBIVT,  MISI  RXeTIIUaXT,  TK 

BOS  jDDiciOH  DA>o."  This  Tule,  fr(»a  ita 
expediency,  has  been,  with  some  variations, 
reeeived  into  the  law  of  Scotland.  Persons 
ef  this  description  are  liable  for  their  ser- 
vants, or  eren  for  the  acta  of  guests  and  paa- 
■engers ;  and  the  extent  of  the  dam^e  may 
be  proved  by  the  oath  of  the  claimant,  t'n 
UUm,  as  it  is  termed,  although  this  rule  has 
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of  late  been  considerably  modified,  both  by 
statute  and  decisions.  See  Imikuptrs.  There 
is  no  liability  for  money  said  to  be  taken  from 
the  pocket  of  the  traveller,  though  there  is 
for  money  contained  in  the  pockets  of  clothes 
which  have  been  carried  off,  or  in  trunks 
which  have  been  broken  open  or  carried  off. 
The  rule  extends,  by  Scotch  practice,  to  vint- 
ners and  all  who  carry  goods  for  hire. 

By  U  Geo.  IV.,  and  1  Will.  IV.  c.  68, 
the  liability  of  the  proprietors  of  vehicles  for 
carriage  is  placed  under  certain  limitations. 
Mail-coach  contractors,  stage-coach  proprie- 
tors, and  other  common  carriers  for  hire,  are 
not  liable  for  certain  goods  (gold  or  silver 
coin,  gold  or  silver  in  a  manufactured  or  un- 
maunnctnred  state,  or  precious  stones,  jewel- 
lery, watches,  clocks,  time-pieces  of  any  de- 
scription, trii^ets,  bills,  notes  of  the  governor 
and  company  of  the  Banks  of  England,  Scot- 
land, and  Ireland,  or  of  any  other  bank  in 
the  kingdom  ;  orders,  notes,  or  securities  for 
payment  of  money,  Snglish  or  foreign  ; 
stunps,  maps,  writings,  title-deeds,  paintings, 
engravings,  pictures,  gold  or  silver  plate,  or 

filated  articles,  glass,  china,  silks  in  a  mann- 
actured  or  unmanufactured  state,  whether 
wrought  up  with  other  materials  or  not,  furs 
or  lace),  delivered  for  carriage,  above  the 
value  of  L.IO,  unless  delivered  as  such,  and 
an  increased  charge,  or  an  engagement  to 
pay  an  increased  charge,  accepted.  When 
any  such  parcel  is  delivered,  an  increased 
rate  of  charge  may  be  demanded  by  the 
coach  proprietor  or  carrier,  to  be  notified  in 
legible  characters  in  some  conspicuous  part  of 
the  office,  warehouse,  or  other  receiving- 
house  ;  and  all  persons  delivering  such  par- 
cels are  bonnd  by  this  notice,  without  further 
proof  of  their  knowledge.  The  carrier  re- 
ceiving the  increased  rate  must,  if  required, 
sign  a  receipt  for  the  parcel,  acknowledging 
it  to  have  been  insured,  which  receipt  is  not 
liable  for  any  stamp-duty  ;  and  if  this  receipt 
is  not  given  when  required,  or  if  the  notice 
above  menti<Hied  has  not  been  affixed,  the 
carrier  is  not  entitled  to  the  benefit  of  the 
act.  The  publication  of  notices  does  not 
limit  the  liability  of  the  carrier  for  other 
goods  than  those  mentioned  above.  Every 
office  used  by  the  carrier  or  coachmaster  is 
held  a  receiving-house  ;  and  any  one  of  se- 
veral coach  proprietors  or  carriers  is  liable 
to  be  sued,  no  action  being  abated  for  want 
of  Joining  in  the  summons  the  name  of  a  co- 
proprietor.  The  act  does  not  in  the  least 
degree  affect  special  contracts.  Parties  en- 
titled to  damages  for  loss  may  also  recover 
extra  charges.  The  carrier  is  liable  for 
articles  of  the  above  description  and  value 
only  when  the  ordinary  legal  evidence  has 
been  given  of  the  value,  and  of  the  amount 
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of  damage  suataiDed,  which  can  id  no  case 
exceed  the  declared  value.  Money  may  be 
paid  into  court  bj  the  coachmaater  or  pro- 
prietor with  the  same  00*061  aa  in  other  ac- 
tions. The  act  17  and  18  Vict.  c.  31  (1854), 
provides  for  tho  better  regulation  of  the 
traffic  on  railways  and  canals.  Stair,  B.  i. 
tit.  9,  §5;  tit.  13,  §18;  B.  iv.  tit.  44, 
54;  Ersk.  B.  iii.  tiL  1,§§  28-9,  NotalyMr 
Ivory;  Bank.  vol.  i.  p.  378;  Bdl't  Com.  i. 
465-75,  659-64 ;  Bd^  Priac.  §§  235^5  ; 
lUust.  ib. ;  Httkh.  Just,  of  Peace,  ii.  p.  163; 
Tait'e  do.  h.  t. ;  Blair's  do.  k.  t. ;  Tait  on  Evir 
denee,  pp.  283-6.  For  a  fuller  statement  of 
the  doctrines  of  the  law  relatively  to  the  class 
of  persons  here  noticed,  see  tho  articles  Mat- 
lerg  of  Ships.  Innkeepers.  Carriers.  Public 
Carriages.     Lodgin^house  Keepers. 

Navigation.    See  River.    Sea. 

HftTigatioa  Acta.  This  term  is  applied 
to  those  statutes  vhich  have  been  pawed  with 
the  view  of  regulating;  the  commercial  inter- 
coarse  of  this  coQutry  and  ber  colonies.  Ac- 
cording to  Professor  Bell,  the  objects  of  these 
acta  have  been  the  creation  of  a  body  of  skil- 
ful and  hardy  seamen ;  the  increase  of  the 
shipping  in  the  possession  of  British  subjects ; 
and  the  promotion  of  English  ship-carpentry, 
by  coufining  the  privileges  to  ships  British 
bnilt;  Bell's  Com.  i.  154.  The  latest  act 
npon  this  subject  is  12  and  13  Vict.  c.  29, 
1849,  which  coDSotidates  the  preceding  acts. 
See,  on  this  subject,  Beffe  Com.  i.  152  ;  Bell's 
Princ.  §  1322;  Mr  Brodie's  Sup.  to  Stair, 
948,  985 ;  Sicint.  Abrit^.  h.  t.  See  also 
SItip.     Reyiitry  Acts. 

Nftvy.  The  payment  of  the  royal  navy  is 
provided  for  by  certain  recent  acts.  These 
acts  regulate  the  advances  made  to  marines, 
&e.  ;  the  remittance  of  wages  by  seamea  ; 
the  wills  of  seamen ;  and  other  matters  con- 
nected with  the  men  on  board  royal  sbipa. 
See  11  Geo.  IV..  and  1  Will.  IV.  c.  20,  and 
1  and  5  Will.  IV.  c.  25.  See  also  Seaman. 
Court-Martial. 

Havy  Billi.    See  Exchequer  BUh. 

Neoromanoy ;  or  the  corresponding  with 
evil  spirits,  and  the  practising  of  witclicraft 
by  their  assistance ;  was  formerly  held  to  be 
a  crime  cognisable  by  law.  By  statute  9 
Cleo,  II.  c.  50,  however,  all  prosecutions  on 
account  of  witchcraft  are  prohibited  ;  but 
pretenders  to  a  knowledge  of  the  occult  sci- 
ences and  the  telling  of  fortunes  are  punish- 
able by  imprisonment  for  a  year,  and  the 
pillory  once  in  every  three  months  of  that 
year ;  Ersk.  B.  iv.  tit.  4,  §  18.  See  Witch- 
Craft,     E^j/ptians.     Pillory. 

N^atlTe  PTeMription.    See  Prescription. 

V^atire  StrvitDOe.     See  Servitude. 

HegUgSiiee.  The  negligence  from  which 
a  loss  arises  will  throw  that  loss  on  tho  per- 
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son  guilty  of  the  negligence  ;  bnt  different 
degrees  of  negligence  are  required  in  dif- 
ferent situations  to  produce  this  effect. 
Ersk.  B.  iii.  tit.  1,  55  13,  21  ;  B.  iv.  tit.  4, 
5  6 ;  BeWs  Com.  i.  3tl0,  444,  453-9,  462-3, 
558,  579 ;  Bdl's  PriiK.  §§  232,  525,  544.  553, 
2031  ;  Jllust.  §  234.  tiee  Diligeiux.  Culpa, 
Damages.     Mora. 

Hegotiatioii ;  is  the  procedure  which  the 
holder  of  a  bill  must  follow  to  procure  ac- 
ceptance of  it,  and  payment  when  it  falls  due. 
The  steps  necessary  to  be  taken  to  preserve 
recourse  against  the  drawer  and  indoraer,  in 
case  of  non-acceptance  or  non-payment,  are 
considered  in  other  articles.  ErA.  B.  iii.  tiL 
2,  55  32-4  ;  BeWs  Com.  i.  408-31 ;  BdTt 
Princ.  §§  331-41  ;  lUusl.  ib. ;  Shauft  Difett, 
p.  82;  Tlumton  on  Bills,  163,  407,458,  et 
seq.  See  B\U  of  Exchange.  Acceptance.  Bit- 
honour.    Protest,    looting  a  Bill.    Indortaiimt. 

Negotiomm  Creator ;  is  one  who  interfere! 
Bpontaneonsly  in  the  management  of  the 
affaire  of  another,  without  his  knowledge  and 
in  his  absence,  and  without  any  forma  man- 
date  or  warrant  from  him  for  whom  he  acts. 
A  negotiorwn  gestor  is  liable  for  all  sums  of 
money  which  come  into  his  hands  in  ths 
coui-se  of  his  actings;  but  he  is  entitled,  on 
the  other  hand,  not  only  to  repayment  of 
money  paid  by  him  for  the  principal,  but  to 
interest  on  the  outlay.  He  is  not  entitled, 
however,  to  any  remuneration  for  his  trouble ; 
neither  is  he  liable  for  any  loss  the  effects 
may  suffer.  The  degree  of  diligence  required 
from  him  depends  npon  the  circumstances 
under  which  he  has  interfered.  In  a  case  of 
necessity,  where  immediate  attention  is  re- 
quired, the  gestor  is  liable  only  for  groB 
omissions;  whereas  cases  may  occur  in  which 
he  engages  him  for  whom  he  acta  in  transac- 
tions, as  to  which  the  gator  will  be  liable 
even  for  casual  misfortunes.  In  the  commcm 
case,  he  is  liable  in  a  middle  kind  of  dili' 
gence.  Ersk.  B.  iit.  tit.  3,  §§  52,  63  ;  Stair, 
B.  i.  tit.  8,  5  3;  Mote's  JfoUs,  pp.  liv. 
cchiii ;  Bank.  vol.  i.  p.  232 ;  iii.  66  ;  B^s 
Com.  1.  269  ;  BeU's  Princ.  §  639  ;  lUust.  ib. ; 
Taifs  Just,  of  Peace,  voce  Recompense.  See 
Diligence.     Culpa. 

n«mo  Bebet  ex  Alieno  Hsiuio  Luemi 
This  is  a  maxim  of  the  Roman  law  founded 
npon  natural  equity,  and  the  principle  of  it 
may  be  said  to  be  generally  adopted  in  tke 
law  of  Scotland.  An  illustration  of  its  amli- 
cation  occurs  in  the  case  where  a  person  has 
erected  a  building  on  the  property  ofanotliCT, 
in  the  bona  Jide  belief  that  he  was  bniUiiQ 
upon  bis  own  gronnd.  In  that  case,  althn^ 
the  owner  of  the  gronnd  is  entitled  to  ti£a 
the  building,  he  will  be  bonnd,  nednrttk 
maxim,  to  indemnify  the  person  who  built 
bona  fide,  to  the  extent  at  least  of  tiha  bosiil 
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gaJDedathisexpense.  Stair,^.  i.tit.  6,§33; 
tit.  7,  5  11 ;  tit.  8,  §  6  ;  Ersk.  B.  i.  tit.  7, 
§  33 ;  Bank.  vol.  iii.  p.  87  ;  Kames'  Equity, 
92,  215,"  317,  411,  440.  See  Adjunction. 
Conttxbire. 

Hemo  Pnesomltoi  Lodere  in  Eztninii ; 
a  maziui  which  has  been  Bometimes  applied 
in  questions  as  to  the  construction  of  ludicrous 
or  jocular  bequests,  and  which  import^  that 
an  impossible  or  alMurd  condition  adjected  to 
a  bequest  is  not  to  he  held  as  a  proof  of  want 
of  a  seriona  intention  of  bequeathing.  Bdi't 
Frinc.  §  1881. 

Hemo  TenetDi  Edne  Instromenta  Con- 
tra Se.  This  rule  of  the  Roman  Ian,  that 
no  man  is  bound  to  produce  writings  against 
himself,  is  so  far  departed  from  in  civil  ques- 
tioaa,  that  where  writings  in  the  hands  of  a 
defender  are  requisite  to  support  the  plea  of 
the  pursuer,  the  pursuer  may  specify  what 
those  writings  are,  and  the  defender  will  be 
bonnd  to  exhibit  them  ;  but  the  defender  is 
not  bound  to  make  a  production  upon  vague 
Allegations.  The  same  rule  applies  to  the 
pursuer,  where  he  has  in  his  possession  writ- 
ings specially  called  for  by  the  defender.  In 
the  prosecution  of  crimes,  writings  may  he 
necessary  in  proof  of  the  crime ;  hut  here  the 
rule  is  rigidly  adhered  to,  and  no  man  is  ob- 
liged to  produce  writings  in  his  custody  which 
may  affect  bis  life,  estate,  or  good  name.  Ersk. 
B.  iv.  tit,  1,  §  52,  asA  tit.  4,  §  95.  See  Exhi- 
biiion.     DUigenee. 

Nemo  Tenetor  Juiare  in  8nam  Turpi 
tadinem.  The  rule,  that  no  one  can  be  forced 
to  give  his  own  oath  in  endonce  of  his  guilt, 
is  received  in  all  trials  of  crimes  where  the 
punishment  may  affect  the  life,  limb,  liberty, 
estate  or  reputation,  of  the  panel ;  hut,  in 
slight  offences  which  are  punishable  only  by 
a  small  fine  or  short  imprisonment,  the  rule 
does  not  hold,  and  the  offence  may  be  referred 
to  the  oath  of  the  accused,  if  no  other  means 
of  proof  is  to  be  obtained.  Ertk.  B.  iv.  tit. 
4,  §5  94,  95.     See  Evidente. 

Heatiala.  During  a  war  between  two 
countries,  tbe  ships  of  neutral  Btat«s  are  en- 
titled to  trade  with  both  parties,  unless  when 
the  port  to  which  they  are  carrying  the  goods 
is  under  blockade.     Neutralsare  not  entitled 
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elapsed  after  the  date  of  the  verdict,  the  ap- 
plication may  be  made  at  any  time  within 
twenty  days  after  the  said  date;  A.S.i^tK 
Nov.  1825,  §  85.  It  is  competent  to  move 
third,  or  any  number  of  trials,  and  the 
rules  apply  to  each  motion.  Tbe  first 
step  in  the  application  is,  to  move  the  Court 
for  a  rule  on  the  opposite  party  to  show  cause 
why  a  new  trial  should  not  be  granted. 
Notice  must  be  given  to  the  oppoeite  agent, 
and  a  copy  lodged  with  the  clerk.  IV'bcn 
the  motion  is  founded  on  averments  to  be 
supported  by  affidavits,  they  ought  to  be  duly 
lodged  and  intimated  to  the  opposite  party 
before  the  motion  is  heard.  If  the  party 
moving  succeed  in  making  out  a  prima  facie 
case,  the  Court  grants  a  rule  ordaiuing  tlie 
opposite  party  to  he  ready  to  show  cause  why 
a  new  trial  should  not  be  granted  ;  bat  if  he 
fail  in  making  out  a  fn'ma/anc  case,  the  rule 
is  de  piano  refused.  After  the  rule  has  been 
granted,  and  previous  to  bearing  counsel 
against  and  for  the  granting  a  new  trial,  a 
report  in  writing  of  what  passed  at  tbe  trial 
must  be  delivered  to  the  Division  of  the 
Court  in  which  the  application  for  the  new 
trial  is  to  be  heard,  signed  by  the  judge  who 
presided  at  tbe  trial ;  A.  S.  29tA  Nov.  1825, 
§  65.  The  caae  is  then  again  put  out  in  the 
roll,  and  the  counsel  for  both  parties  is  heard. 
Every  point  in  the  case  is  open  for  discussion, 
BO  far  at  relevant  to  the  grounds  on  which 
the  motion  has  been  rested.  If  a  new  trial 
should  not  be  applied  for,  or  if  it  should  be 
refused,  the  verdict  of  the  jury  is  final  and 
conclusive  as  to  tbe  facts  found,  and  is 
not  liable  to  be  questioned  by  an  appeal  to 
the  House  of  Lorde,  except  in  the  circum- 
stances mentioned  in  the  articles  Appeal,  and 
Exceptions,  Bill  of;  55  Geo.  III.  c.  42,  §  8  ; 
59  Geo.  HI.  c.  35,  §  16.  The  giounds  on 
which  a  new  trial  may  be  moved  for  are :  the 
verdict  being  contrary  to  evidence ;  misdi- 
rection on  tbe  part  of  the  judge ;  undue  ad- 
mission or  rejection  of  evidence;  excess  of 
damages  ;  res  noviter  venietts  ad  notitiam  ;  or 
such  other  cause  as  is  essential  to  the  justice 
of  the  case  ;  55  Geo.  III.  c..42,  §  6.  This 
last  ground  has  been  found  to  include  cases 

.v-..~.^.     .-V- -    where  it  appears  doubtful  whether  justice  has 

itraband  of  war  to  either  of  the  been  done ;  where  the  evidence  appears  in- 
sufficient to  support  the  verdict ;  where  the 
damages  are  small  and  insufficient ;  where  tbe 
verdict  does  not  answer  the  issues ;  or  pro- 
ceeds on  a  manifest  error,  inconsistent  with  the 
justice  of  the  case;  where  the  nnsuccessful 
party  has  been  taken  by  surprise  ;  where  there 
are  objections  to  the  jurymen ;  and  where 
there  has  been  fabrication  of  evidence,  and 
falsehood  and  fraud  in  the  procedure.  See  a 
full  statement  of  the  law  on  this  subject  in 
Mai'fifrlane'i  Jury  Prac.  253,  et  seq.     See  also, 


to  carry 

belligerents,  and  they  are  subject  to  be 
searched.  Stair,  B.  ii.  tit.  2,  §  7  ;  Sell's  Com. 
i.  304 ;  BdFt  Princ.  §  43.  See  Reprisals. 
Capture.    Blockade. 

Haw  Trial.  In  jury  causes,  the  time 
allowed  to  move  for  a  new  trial  is  twenty  days 
after  the  trial,  if  there  should  be  that  period 
of  the  session  to  run,  and  if  not,  six  days 
after  the  commencement  of  the  next  session. 
In  the  case  of  causes  tried  dnring  the  Christ- 
mas recess,  and  where  twenty  days  have  not 
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Shaw'i  Diyest,  972.     See  Jury  Trial.     Excep- 
tions, Bill  of.    Appeal. 

Newspapers.  When  a  creditor  with  an 
heritable  security  is  vested  with  a  pover  of 
sale,  under  condition  of  advertising  in  a  news- 
paper, publication  in  a  paper  containing  no- 
thing but  advert  isem  en  Is  is  held  Bulficient 
compliance  with  the  condition ;  Dickton,  Jan. 
16,  1831,  9  5.  <t  2).  282.  The  good-will  of 
ft  newspaper  is  held  to  be  property  transmis- 
sible inUr  vivot,  or  to  heirs ;  and  if,  on  the  dis- 
solution of  a  partnership  carrying  oi 
paper,  by  death  of  one  of  the  partners,  the 
surviving  partners  who  may  be  desirous  to  cc 
tinue  the  publication  refuse  to  buy  it,  th( 
like  the  other  rights  of  the  deceased  in  the 
dissolved  company,  it  ranst  be  sold  for  behoof 
of  his  representatives;  M'Cormick,  July  4, 
1822,  IS.  AD.  541. 

Nexi ;  among  the  Romans,  were  free-bom 
persons  who  had  beeu  reduced  to  a  state  of 
slavery  for  debt. 

HflZt  of  KiiL     See  Exeeators. 

HifTlit  Poaching.  By  57  Oeo.  III.  c. 
any  one  poaching  at  night,  armed  with  a  gun 
or  other  offensive  weapon,  or  knowingly  ac- 
companying one  so  armed,  is  punishable  with 
transportation  for  seven  years.  It  is  suffi- 
cient that  the  panel  is  seen  on  the  ground, 
though  he  is  only  apprehended  coming  out 
of  it.  Gamekeepers  may  apprehend  of- 
fenders, though  not  armed.  By  9  Qeo.  IV. 
c.  69,  amended  by  7  and  8  Vict.  o.  29, 1844, 
when  three  or  more  are  found  together  in 
the  ground,  and  any  of  them  is  armed,  they 
are  punishable  with  transportation  for  fonr- 
teen  years.  Night  commences  with  the  second 
hoar  after  sunset,  and  ceases  at  the  begin- 
ning of  the  last  hour  before  sunrise  ;  Aliton's 
Priitc.  648 ;  Sleek,  171.     See  Game  Lam. 

Risi  Priiu ;  an  English  law  judicial  writ. 
The  record  of  every  cause  in  the  law  courts 
at  Westminster  adjourns  the  trial  to  a  future 
day  at  Westmintter;  ni»i  prius  (according  to 
the  old  Latin  form)  jutticiarii  dominii  Regit 
ad  a»ti»a»  eapiendas  venerint ;  i.e.,  unless  the 
judges  previously  come  to  the  place  named  to 
hold  the  assises,  which  they  are  sure  to  do. 
In  London  and  Middlesex,  courts  of  nisi  prim 
are  holden  in  and  after  every  term,  called 
sittings,  before  the  chief  or  other  judge  of  the 
several  superior  courts,  to  try  causes  by  jury ; 
aod  the  causes  tried  at  these  sittings  and  on 
the  circuits  in  England  are  called  Nisi  Print 
easet.     Tomlint,  A.  (. 

Hohile  Offioiun.  The  nobile  ofirium  of  the 
Court  of  Session  does  not  admit  of  a  precise 
dednition.  Qenerally  speaking,  it  may  be 
said  to  be  the  equitable  power  vested  in  that 
Court,  whereby  it  interposes  to  modify  or 
abate  the  rigour  of  the  law,  and,  toa  certain 
extent,  to  give  aid  where  no  remedy  could  be 
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'■  had  in  a  court  confined  to  strict  law  ;  .S^rr, 
B.  iv.  tit.  3,  §  1  ;  More't  Notet,  p.  ccctxtiv. ; 
Ersk.  B.  i.  tit.  3,  §  22  ;  Bank.  vol.  ii.  p.  517. 
^ee  this  subject  more  fully  treated  under  the 
article  Equity.     See  also  Judicial  Factor. 

Hobility.  Under  this  title  are  compre- 
hended all  degrees  of  dignity  above  a  knight 
baronot.  Those  degrees  are  duka,  msrqnis, 
earl,  viscount,  and  baron.  But  although 
the  scale  of  dignity  is  thus  gradaated,  the 
holders  of  those  dignities  are  equal  in  all  pub- 
lic acts,  and  are  hence  denominated  peers  of 
the  realm.     See  Dignities.     Peerage. 

VoblemaiL  See  Peer. 
■  Voile  Proteqni ;  in  Englbh  law,  is  where 
a  plaintiff  in  an  action  does  not  declare,  ia  a 
reasonable  time ;  in  which  case  it  is  usual  for 
the  defendant's  attorney  to  enter  a  rule  for 
the  plaintiff  to  declare,  after  which  a  lumpro- 
seqaitur  may  be  entered.     Tonlins,  h.  L 

Nomen  Sebiti ;  the  right  to  payment  of  a 
debt.     Legatim  wminis,  is  a  legacy  of  a  rig'ht 
'  ' '  due  to  the  testator.    Ertk.  B.  iU. 
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Nominate  and  Innominate.  A  Dominate 
right  is  a  right  possessing  a  *oneitj^rit,  the 
use  of  which  defines  its  boundaries,  and  set> 
ties  the  consequences  to  all  concerned.  Those 
rights  generUly  receive  a  wmen  juris  which 
are  frequently  the  subjects  of  contract  and  of 
legal  discussion ;  while  other  rights  of  infre- 
quent occurrence  remain  innominate,  and 
must  be  determined  by  the  application  of  the 
law  io  the  circumstances  in  the  particular 
case.  The  nominate  and  innominate  contract* 
illustrate  the  doctrine.  Where  two  parties 
enter  into  a  bargain,  recognised  as  a  nomi- 
nate contract,  such  as  sale,  the  legal  mlea 
which  regulate  its  operation  are  at  once  un- 
derstood, and  the  reciprocal  rights  of  the  par- 
ties are  implied  in  the  mere  name  of  the  con- 
tract. The  law  thus  supersedes  the  necessity 
of  special  stipulations,  and  creates  an  obliga- 
tion in  the  one  party  to  perform,  and  a  right 
in  the  other  to  demand,  whatever  is  necessary 
to  the  explication  of  that  contract.  In  the 
case  of  the  innominate  contracts,  again,  the 
law  supplies  nothing  beyond  the  express 
agreement  of  the  parties;  and  there  aten* 
obligations  or  rights  created,  except  such 
as  have  been  matter  of  special  covenwit  be- 
tween the  parties.  In  the  Roman  law,  there 
were  twelve  nominate  contracts ;  and  (or 
each  of  these  there  was  a  particular  actioa. 
such  as  the  actio  mutvi,  the  aetione*  ammtduH 
directs  el  contraria,  the  aetionei  empti  tt  vaii- 
diti,  &c.  When  it  was  necessary  to  b  ~ 
action  for  implement  of  an  innomi: 
tract,  the  action  was  tn/acliwi,  or  pi 
verhii.  In  the  Roman  law,  innoni 
tracts  could  only  be  constituted  «s  rs — ttetl^ 
by  tho  delivery  of  the  subject  d"  the  •    '     " 
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In  the  law  of  Scotland,  generally  speaVing, 
writing  is  required.  In  courts  of  juGtice,  the 
nominate  are  more  favourablj  viewed  than 
tho  innominatt  contracts ;  and  hence,  an  trre- 
golarity  which,  rn  tho  case  of  an  innominate 
contract,  woald  release  the  parties,  will  not 
have  the  same  effect  where  the  contract  is 
nominate.  Tho  same  distinction  holds  be- 
tween nominate  and  innominate  servitudes. 
And  although  Erskine  says  that  there  may 
be  as  great  a  variety  of  conventional  servi- 
tudes as  there  can  be  ways  in  which  one 
man's  property  may  be  burdened  or  restricted 
in  favour  of  another  (£rKt.  B.  ii.  tit.  9,  §  2), 
yet  it  woold  rather  appear  to  have  been  the 
mle  of  our  older  law,  as  laid  down  by  Pri>- 
fesBor  Bell,  that  only  well-established  and 
defined  servitudes  can  be  constituted  as  real 
burdens  effectual  against  singular  BUccessors ; 
Bell'i  Princ.  5  979.  Thus,  in  Jajrai/,  Feb. 
IS,  1755,  W,  1 4,517,  it  was  held  in  the  House 
of  Lords,  that  bleaching  is  not  a  servitude 
Hcknovledged  in  the  law  of  Scotland.  In  a 
Iftter  case,  however,  the  servitude  of  bleach- 
ing and  drying  linen  was  held  to  have  been 
acquired— SinefaiV,  Feb.  10,  1779,  Jf.  14,619, 
Honse  of  Lords,  March  8, 1779.  And  a  ser- 
vitude of  golfing  has  likewise  been  admitted ; 
2>wy>rttr,  May  17, 1805,  M.  1614, 2 Doai,40; 
Xoffiitrates  o/Quteiufeny  r.  Malcolm,  June  12, 
1829,  7  >S'.  755.  Bnt  although  these  coses  re- 
cognise the  admissibility  of  innominate  ser- 
▼itndes,  yet  the  law  regards  them  with  more 
distrust,  and  requires  much  stronger  evidence 
of  their  constitution  and  nature  than  it  does 
in  the  case  of  servitudes  possessing  a  recog- 
nised twmm  juris.  Heinec.  Elem,  Jurii.  S 
779. 

Hominste  Tutor.    See  Tutor. 

Homination.  In  Scotland,  this  word  is 
nsed  to  signify  an  appointment  to  an  office. 
In  England,  it  is  applied  to  the  appointment 
of  a  clergyman  ;  in  which  sense  it  is  synony- 
mous with  the  Scotch  term  presentation.  As 
to  the  nomination  of  candidates  for  a  seat  in 
Parliament,  see  Reform  Act. 

Hon  Compoi  Hentu;  of  unsound  mind. 
era.  B.  i.  tit.  7,  §  48 ;  BsWt  Com.  n.  568. 
See  Idiot.  Furious  Perton,  Brieve.  Cttra- 
torv.     Insanity.     Imbeeility. 

Von  Creditor  Befereati,  Hiti  Conitet 
do  Belato;  a  maxim  used  by  Erskine,  as  im- 
plying that  reference  made  in  one  writing  to 
soother  is  no  proof  of  the  existence  of  that 
other.  Thus,  an  instrument  of  sasine  does 
not  prove  the  existence  of  the  charter  to  which 
it  refere.    Era.  B.  iv.  tit.  2,  §  5. 

Von  KeminL  When  a  party  to  whose 
oath  a  debt  or  payment  is  referred  swears 
«on  mttnini,  it  haa  generally  the  effect  of  ab- 
solving him  ;  but  if  the  fact  is  so  recent  that 
the  swearer  cannot  be  believed  ignorant  of 
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it,  he  is  held  as  confessed  in  the  same  manner 
as  if  he  had  refused  to  depone,  ifon  memiiti 
is  not  equivalent  to  a  denial  of  the  fact,  and 
does  not  shut  out  the  person  making  the  re- 
ference from  establishing  it  by  other  prooft 
originally  competent.  Erik.  B.  iv.  tit.  2,  § 
14  ;  Tait  cm  Evidence,  240. 

No&  Hiun«tatffi  Fecnnis.  In  the  Roman 
law,  an  obligation  might  be  raised  ex  literii, 
by  granting  an  acknowledgment  of  having 
received  a  sum  of  money,  although  no  such 
money  had  been  actually  paid.  During  two 
years,  however,  the  debtor  was  entitled  to 
plead  the  exception  non  numerals  pecunia—' 
i.e.,  to  plead  that  the  money  had  not  been 
received ;  and  In  that  case  the  onus  lay  upon 
tbo  holder  of  the  bond  to  prove,  by  evidence 
external  to  the  bond,  that  the  money  had 
been  paid.  But  if  two  years  were  allowed  to 
elapse,  the  debt  was  held  eonstitut«d  by  the 
writing  alone,  and  no  proof  of  the  non-exist- 
ence of  the  debt  could  be  received.  It  was 
formerly  believed  that  this  rule  of  the  Roman 
law  had  force  in  Scotland,  and  hence  it  waa 
customary  to  insert  a  clause  in  old  Scotch 
bonds,  binding  the  debtor  not  to  avail  himself 
of  the  exception  mm  numeratce  peeunite.  Bnt 
no  such  law  exists  in  Scotland,  ffeinee.  Elem. 
Juris.  S  888  ;  Stair,  B.  i.  tit  10,  §  11 ;  Enk. 
B.  ii.  tit.  2, 1  5  ;  Rom's  Lect.  i.  53. 

Hon  Offioiendi  Laminibiu.    See  Light. 

Hon  Valem  A^ere.  See  Contra  non  valm- 
tern,  Ae.     Prescription.    Interruption. 

HonaffO ;  in  English  taw,  signifies,  in  gene- 
ral, all  the  time  that  a  person  continues  under 
the  age  of  twenty-one ;  but,  in  a  special  sense, 
it  corresponds  to  the  Scotch  term  pupillage, 
and  denotes  all  the  time  that  a  person  is  under 
the  age  of  fourteen.  Tomlins,  h.  t.  See 
Minor. 

Han-Adli«rence.    See  Adherence. 

Honconformista ;  those  who  do  not  con- 
form to  the  established  religion.  There  were 
formerly  severe  statutory  regulations  against 
nonconformity ;  but  these  have  all  been  re- 
pealed. See  Nonjurori,  and  authorities  there 
cited. 

Hui^ntrea;  is  where  a  vassal,  vest  and 
seised  in  the  fee  and  property  of  the  lands, 
deceases,  leaving  behind  an  heir,  who,  being 
of  lawful  age,  may  enter  to  the  lands  by  tak- 
ing of  sasine  thereof,  and  yet  enters  not;  in 
which  case  the  lands  are  in  the  hands  and 
power  of  the  immediato  superior,  by  reason 
of  non-en tresse.     Skene,  h.t.     Sue  next  article. 

H(M1-Bntry;  is  the  casualty  which  falls  t» 
the  superior  where  the  heir  of  a  deceased 
vassal  neglects  to  obtain  himself  entered  with 
the  superior  ;  or,  as  it  is  otherwise  expressed, 
who  fails  to  renew  the  investiture.  In  virtue 
of  this  casualty,  the  superior  is  entitled  to 
the  rents  of  the  fen ;  but  in  order  to  favonr 
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the  vassal,  those  rents,  previoaa  to  the  period 
of  the  superior's  raisiDg  aa  action  ot  non- 
entry,  are  held  to  bo  no  more  than  the  re- 
toured  duties  of  the  lands;  o;-,  where  there  is 
no  retour,  than  the  valued  rent  of  the  lands. 
But  a^r  an  action  of  declarator  of  non- 
entrjr  has  been  raised,  then,  from  the  date  of 
citation,  the  superior  is  entitled  to  the  full 
rent.  In  this  action  the  superior,  in  the 
ordinary  case,  must  produce  his  saaine ;  the 
apparent  heir  (i.e.,  the  aooDtered  heir)  is 
made  a  party,  but  the  action  contains  no  per- 
sonal conclusion  for  payment  against  hira. 
The  superior  claims  the  retoured  duties,  be- 
cause it  is  only  after  citation  that  the  full 
rent  is  due ;  and  there  must  be  a  conclusion 
for  poinding  the  ground,  id  order  to  render 
the  claim  effectn^,  as  no  personal  decree  is 
pronounced  against  the  heir.  In  rirtue  of 
tho  decree  in  this  action,  the  superior  may 
recover  tho  duties  due  before  citation  (which 
are  dtbtia  fundi)  by  a  poinding  of  the  ground; 
but  the  full  rents  which  became  due  after 
citation  belone  to  tbe  superior,  as  interim 
proprietor,  and  are  therefore  to  be  recovered, 
not  by  a  poinding  of  the  ground,  but  by  an 
action  against  the  tenants  for  payment  of  their 
rents.  Where  the  vassal  dies  after  having 
disponed,  and  where  the  purchaser  has  not 
entered  with  the  superior,  the  superior's  usual 
remedy  is  an  action  of  reduction -improbation 
against  the  purchaser,  with  a  declarator  of 
non-entry ;  and  although  it  does  not  appear 
to  be  indispensable  in  such  an  action  to  call 
the  heir  of  the  deceased  vassal,  yet,  if  the  heir 
choose  in  such  circumstances  to  enter,  to  the 
effect  of  becoming  the  mid-superior  of  tbe 
purchaser,  the  superior  must  receive  hira ; 
MagUlral'X  cf  Dundee,  26th  June  1829,  7  S. 
it  D.,  801 ;  Piggot,  9th  Dec.  1829,  S  S.  A  D., 
213.  Non-entry  is  excluded  wherever  the 
fee  is  held  by  a  corporation,  for  then  the  fee 
is  always  full.  A  corporation  never  dies. 
The  fee  is  considered  as  fall,  and  therefore 
an  action  of  non-entry  is  excluded,  so  long  as 
the  vassal  lives,  although  he  may  have  made 
over  the  feu  to  another.  In  the  same  way, 
where  lands  are  conveyed  to  a  husband  and 
wife  in  conjunct  fee  and  liferent,  and  the  in- 
feftment  following  on  the  right  has  been  con- 
firmed by  tho  superior,  the  fee  is  held  to  be 
full  so  long  as  either  the  husband  or  the  wife 
remains  alive.  An  infcftment  on  a  public 
right  to  be  held  of  the  vassal's  superior,  when 
confirmed  by  the  superior,  renders  the  fee 
full;  and,  lastly,  non-entry  is  excluded  by 
the  husband's  courtesy  as  to  the  whole  of  the 
lands ;  and  td  the  extent  of  one-third  by  tho 
widow's  terce.  Non-entry  duties  cannot  be 
claimed  by  a  superior  when  the  entry  is  de- 
layed through  his  own  fault;  and  therefore, 
from  the  date  of  a  charge  at  the  instance  of 
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an  heir,  who,  at  the  same  time,  oSert  the  re- 
lief and  non-entry  duties,  non-entry  is  ex- 
cluded. It  is  exdaded.  also,  by  a  charge  at 
the  instance  of  an  adjudger  of  the  vassal's 
property,  who  offers  a  year's  rent ;  further,  a 
superior  forfeits  the  non-entry  duties  during 
his  life,  where  he  is  unentered,  and  refuses 
to  complete  his  title.  Enk.  B.  ii.  tit.  5,  §§ 
29,  46 ;  Stair,  B.  ii.  tit.  4,  §  18,  ei  leq. ;  B.  iii. 
tit.  2,  §  12 ;  B.  iv.  tit.  8 ;  More's  Notes,  pp. 
ccvii.,  cccliivii. ;  Bank.  vol.  i,  p.  622,  et  seq.  ; 
Bdes  Com.  i.  23;  Bdl's  Princ.  §§  704-15; 
nimt  ib. ;  Kama'  Stai.  Laai  Abridg.  h.  t. ;  Bdl 
on  Purehaser't  Title,  42.  See  Compotition. 
Entry  ofaa  Heir. 

Hoqjaron ;  were  those  who,  from  attach- 
ment to  the  Stuart  family,  refused  to  take 
the  oaths  to  the  Oovernment  as  established  at 
the  Revolution  of  1688.  The  objection  to  take 
the  oaths  rested  on  the  obligation  under 
which  the  nonjuror  supposed  himself  to  lie 
to  the  King  de  jure,  as  he  was  called.  In  order 
to  exclude  from  all  public  employments  those 
who  professed  opinions  unfavourable  to  the 
rights  of  the  reigning  family,  certain  oaths 
were  required  to  be  taken  by  all  who  held 
public  offices ;  and  as  those  of  the  Scottish 
episcopal  Church  were  remarkable  for  their 
adherence  to  the  exiled  royal  family,  preach- 
ers in  Episcopal  meeting-houses  were  required 
to  take  the  oaths,  and  pray  for  the  King  by 
Bame— S  Geo.  I.  c.  28;  and  where  these 
were  neglected,  their  hearers  were  punished ; 
19  Geo.  II.  c.  39,  and  21  Geo.  II.  c.  34 
These  statul«s  are  still  unrepealed,  although 
tbe  political  necessity  which  required  them  do 
longer  exists.  See  Hutch.  Jutt.  ii.  818  ;  Taifs 
Just,  lone  Noncoaformist ;  Hlair'g  Just.  eod. 
lit. ;  Swint.  Abridg.  eod.  lit.   See  EpitcopaHa". 

Hon-Obttante ;  a  clause  formerly  frequent 
in  statutes  and  letters-patent,  importing  a 
license  from  the  King  to  do  a  thing  which  at 
common  law  might  be  lawfully  done,  bat 
which,  being  restrained  by  statute,  cannot  be 
done  without  such  license.  A  nott-obttaitie  is 
now  against  law.     Tomlins,  h.  t. 

Non-Suit;  in  English  law,  the  dropping 
or  renunciation  of  a  suit  or  action  by  tbe 
plaintiff.  This  most  commonly  happens  upon 
the  discovery  of  some  error  in  the  plaintiff's 
proceedings,  when  the  cause  is  so  far  proceeded 
in  that  the  jury  are  ready  to  deliver  in  their 
verdict.     Tomlins'  Diet.  h.  (. 

Hot  Ouilty  aad  Not  Proren.  Not  g*iltf, 
is  the  general  issue  or  plea  of  the  accused, or 
panel,  in  any  criminal  action.  A  rcrdictof 
not  yui7;j/ imports  the  jury's  Opinion  that  tbe 
panel  is  innocent.  A  verdict  of  not  ptm 
only  indicates  that,  in  the  opinion  of  tbtjsin 
there  is  a  deficiency  in  the  evidenee  to  ai^ 
vict  him.  Alimt,'!!  Prae.  363:  Sttde,  8L 
See  Verdict.     Plea  of  Pond. 
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Hotarial  InBtnimeat    See  Notary.   Evi- 

Hotary-Publio.  A  notary-public  basbeen 
defined  to  be  a  public  officer,  irho,  upon  exa- 
mination and  trial,  being  admitted  by  the 
Lords  of  Session,  gets  power  to  take  instru- 
ments in  any  bonest  and  lawful  business, 
which  instruments  make  faith  iu  law.  The 
candidate  for  the  office  must  be  of  good  fame, 
and  poGsessed  of  a  reasonable  knowledge  of 
law,  and  particularly  of  the  law  relating  to 
the  duties  which,  in  the  eiercise  of  his  office, 
he  may  be  called  upon  to  discharge.  Where 
one  deaires  to  be  admitted  n  notary,  the  pre- 
sent form  is  for  the  candidate  to  apply  to  the 
clerk  to  the  admission  of  notaries,  woo  holds 
his  office  under  the  Crown,  and  by  whom  a 
petition  for  the  candidate  is  presented  to  the 
Court  of  Session,  setting  forth  that  the  in- 
trant has  been  engaged  in  studying  the  laws, 
forms,  and  practice  of  Scotland  ;  and  that, 
being  Qow  desirous  to  exercise  the  office  of  a 
notary-public,  he  prays  to  be  examined  as  to 
his  qualifications,  and,  if  found  qualified,  to  be 
admitted ;  and  also,  that  the  Court  may  graot 
warrant  to  the  clerk  to  the  admission  of  no- 
taries, to  mark  his  protocol  book,  receive  his 
cautioner,  &c.  An  attestation  by  an  advo- 
cate and  by  a  writer  to  the  signet,  setting 
forth  their  knowledge  of  the  petitioner,  and 
of  bis  good  fame  and  qualifications,  most  be 
subjoined  to  the  petition ;  and,  on  its  being 
moved,  the  Court  remits  to  the  eiaminators 
of  notaries,  who  are  certain  members  of  the 
Society  of  Writers  to  the  Signet,  annually 
elected  by  the  society  for  that  purpose.  If 
the  report  of  the  examinators  be  favourable, 
the  Court  admits  the  petitioner  to  be  a  no- 
tary-public, and  remits  to  the  Lord  Ordinary 
in  the  Outer-House  to  administer  to  the  in- 
trant the  oaths  of  allegiance,  abjuration,  and 
dejiddi;  and  grants  warrant  to  the  clerk  to 
the  admission  of  notaries  to  mark  his  protocol- 
book.  A  notary  being  admitted  to  his  office 
by  royal  authority, that  authority  is  interposed 
in  the  form  of  a  letter  which  passes  the 
cachet,  addressed  to  the  Court  of  Session,  de- 
claring the  King's  intention  to  admit  the 
intrant  as  a  notary,  provided  the  Court  of 
Session  find  him  qualified.  This  warrant, 
which  is  obtained  as  a  matter  of  course,  is  re- 
cited in  the  act  of  admission  of  the  notary, 
which  is  inserted  in  the  register  kept  by  the 
clerk  to  the  admission  of  notaries,  in  which 
register,  also,  the  sign,  motto,  and  subscrip- 
tion of  the  notary  are  inserted  for  preserva- 
tion. The  clerk  to  the  admission  of  notaries 
then  gives  the  intrant  his  commission,  which 
recites  the  procedure  above  mentioned — the 
fact  tbat  the  notary  has  taken  the  requisite 
oaths — that  he  has  found  caution  for  the 
faithful  performance  of  bis  office — tbat  he  has 
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received  a  protocol-book,  and  tbat  he  is  to 
the  sign  and  subscription  manual  in  the 
form  annexed  to  his  commission.  This  com- 
mission  bears  to  be  extracted  from  the  re- 
cords of  the  admission  of  notaries,  and  is 
signed  bythe  clerk  to  the  admission,  and  is  the 
authority  in  virtue  of  which  the  notary  exer- 
cises his  duty  as  a  notary.  Some  law  writers 
have  bestowed  considerable  historical  I'eaearch 
on  the  subject  of  notaries- public.  Without 
citing  special  authorities  on  a  matter  really 
of  no  practical  importance,  the  following 
points  may  be  stated  as  ascertained: — 1. 
That  the  office  of  a  notary  was  known  in  an- 
cient Home.  2.  Tbat,  after  the  establish- 
ment of  Christianity,  notaries  were  appointed 
by  the  Pope  origintdly  for  the  purpose  of  pre- 
serving the  records  of  the  Church,  but  after- 
wards for  purposes  almost  entirely  secular.  3. 
That  the  authority  of  apostolical  notaries  was 
recognised  all  over  Christendom.  4.  That 
after  a  conflict,  the  progress  of  which  it  is  of 
no  consequence  to  trace,  apostolical  and  all 
ecclesiastical  notaries  were  abolished  in  Scot- 
land at  the  Reformation,  and  the  appoint- 
ment of  notaries  vested  in  the  Sovereign, 
under  regulations  which,  with  certain  m<»li- 
fications,  remain  in  force  at  the  present  day. 
The  statutes  of  the  Scotch  Parliaments  con- 
nected with  this  subject  are,  1469,  c.  31 ; 
1603.C.64;  1540,c.76;  1540,  c.  78;  1661, 
c.  24;  1655,  c.  43;  1563,  c.  78  and  79; 
1587,0.45;  1617,  c.  22;  A.  S.  30th  July 
1691.  The  protocols  mentioned  in  several  of 
those  statutes  are  still  given  out  to  the  nota- 
ries ;  but,  in  practice,  they  are  never  called 
back  by  the  clerk;  and  it  is  believed  that 
very  few  notaries  make  any  use  of  them.  A 
deed  subscribed  by  notaries,  without  the  man- 
date of  the  person  by  whom  it  bears  to  be 
executed,  is  held  to  be  forged ;  the  same  is 
the  case  if  a  roui  personates  another  who  can- 
not write,  and  thus  obtains  a  false  notarial 
BulMcriptioo,  by  imposing  on  the  notaries; 
Sume,  i.  143;  Alison's  Prine.  381.  The  du- 
ties of  notaries  in  preparing  instrumeDts  of 
sasine — in  executing  deeds — in  attesting  co- 
pies of  writings,  and  the  like,  and  the  evidence 
afibrded  by  those  notarial  documents  respec- 
tively, are  necessarily  treated  of  under  dif- 
ferent articles  in  this  Dictionary.  See,  in 
particular,  Doqud.  Evidence.  Instruments. 
Testament.  Sasine.  Writ.  See  also,  on  the 
subject  of  this  arlicle,  Ross's  Led.  vol.  ii.  p. 
201,  and  The  OJHce  of  a  Notary,  passim  ;  ifae- 
kemie's  Obs'irvalions  on  the  Statutes,  pp.  68, 
122,  153,  167,  240,  356  ;  Slair,  B.  ii.  tit.  3, 
5  17  ;  B.  iii.  tit.  8,  5  34 ;  B.  iv.  tit.  42,  §  9  ; 
Ersk.  B.  iii.  til.  2.  55  9,  23  ;  B.  iv.  tit.  2,  §  5  ; 
Bant.  vol.  ii.  p.  500  ;  Bell's  Com.  i.  460,  675, 
323,  366  ;  ii.  17  ;  Bell's  Princ.  ^§  19,  298, 3.1S, 
770-1;  /WM»i.5§298,338;  Kames' Stat.  Law 
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Ahriig,  Tooe  Public  Officer ;  Bell  on  PutrWer** 
Title,  217,  et  uq. ,-  Thornton  on  BiUi,  45,  554, 
442  ;  Kanui'  Equity,  202. 

Note  of  Fleu  in  Lav.  See  Phot  ia  Law. 

Note,  Promianry.    See  Promitaory-NoU 
and  Bank  Noiet. 

Notea.  In  the  judicial  proceedinga  gfthe 
Court  of  Sesaion,  the  most  important  Notet 
are  Reclaiming  iiotet,  and  Nola  of  pleat  in 
lav;  as  to  which,  sea  Rtcord;  Pl^  in  Law; 
Reclaiming  Note,  KoteB  of  advocation  and 
suspension  are  now  bronght  in  virtue  of  1 
and  2  Vict.  c.  86, 1838.  But  the  term  wU 
is  also  applied  to  various  incidental  applica- 
tions, the  occasions  for  which  it  would  be 
difficult  to  enumerate.  In  the  Inner-House, 
such  incidental  notes  are  asuallf  presented 
where  a  prorogation  of  the  term  for  lodging 
ft  paper  ordered  by  the  Court  is  required 
where  it  is  necessary  to  have  a  remit  of  e 
depending  cause  to  a  new  Lord  Ordinary ; 
where  circumstances  render  it  necessary  to 
pray  the  Court  to  retard  or  expedite  the  de- 
cisioa  in  a  particular  cause,  or  the  like.  These 
notes  are  usually  in  US.,  and  are  addressed 
to  the  Lord  President  of  the  DivisioQ  of  the 
Court  in  which  the  cause  depends.  They 
pray  his  Lordship  to  move  the  Court  to  the 
eCTect  required  ;  and  they  must  be  regularly 
iniimated  to  the  opposite  party,  by  leaving 
copies  at  the  office  or  place  of  business  of  his 
agent;  A.  S.  9th  Jtiiy  1806.  In  effect,  these 
notes  are  mere  memoranda,  or  notices  of  mo- 
tion. In  the  Bill-Chamber,  similar  notes  are 
presented  when  the  parties  wish  to  be  heard 
by  counsel  before  a  bill  of  suspension  and 
answers  is  disposed  of,  or  when  either  party 
wishes  time  to  reclaim  against  a  Bill-Cham- 
ber, interlocutor  ;  and  here  also  intimation  is 
necessary  to  the  agent  of  the  opposite  party. 
In  the  Outer- Ho  use,  occasion  aJly,  although 
rarely,  an  application  is  made  to  the  Lord 
Ordinary  by  a  note,  where,  in  peculiar  cir- 
cumstances, the  requisite  motion  cannot  be 
otherwise  made.  See  Motiont,  Old  Witnettes. 
Bill-Chamber. 

Noting  a  Bill  When  the  debtor  in  a 
bill  or  note  refuses  acceptance  or  fails  to 
make  payment,  the  notary  presenting  the 
bill  makes  a  minute  at  the  time,  on  the  bill 
or  note,  consisting  usually  of  his  initials  and 
of  the  date.  This  is  called  noting,  and  is  in 
«ffect  a  mere  memorandum  by  the  notary,  to 
assist  his  memory  in  extending  hie  protest 
Hence  noting,  as  distinguished  from  the  pro- 
test, has  been  said  to  be  "  unknown  to  the 
law ;"  although  it  seems  to  be  now  settled, 
that  it  is  a  kind  of  initial  protest,  which  will 
be  effectual  if  a  formal  instrument  of  protest 
be  afterwards  extended.  But  in  the  event 
«f  the  death  of  the  notary  before  such  pro- 
test is  extended,  or  in  his  absence,  it  would 
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appear  that,  on  the  faith  of  the  notary,  the 
protest  cannot  be  lawfully  extended  by  another 
notary,  No  action  of  recourse  can  be  mala- 
tained  against  the  drawer  or  indorsers  nnlesa 
the  instrument  of  protest  bo  regularly  ex- 
tended ;  and  in  Scotland  there  can  be  no 
summary  diligence  on  bills  or  notes,  either 
against  the  acceptors,  drawers,  or  indorsers, 
unless  the  extended  protest  ia  registered 
within  six  months  from  the  date  of  the  bill, 
in  the  case  of  non-acceptance,  or  from  the 
term  of  payment,  in  case  of  non-payment. 
In  practice,  the  bill,  when  dishononred,  is 
noted,  and  osuaUy  allowed  to  lie  over  for  a 
day  or  two,  so  as  to  admit  of  a  settlement ; 
but  if  niterior  proceedings  for  the  recovery 
of  the  debt  become  necessary,  the  protest 
must  be  extended;  and  in  order  to  preserve 
recourse  against  the  drawer  and  indorsers, 
the  bill  must  be  noted  on  the  third  day  of 
grace,  or,  if  that  he  a  Sunday  or  a  holiday,  oa 
the  day  preceding ;  Smith  v.  Payne,  29tlt 
June,  1786,  Mor.  1612 ;  1  and  S  Geo.  IF.  c. 
15.  But  as  against  the  acceptor  of  the  bill 
or  note,  it  may  be  protested  at  any  time 
within  the  six  months;  and  hence,  where, 
for  example,  a  bill  has  been  discounted  at  a 
bank,  and  dishonoured  and  noted  by  the  no- 
tary of  the  bank,  and  thereupon  retired  from 
the  bank  by  the  drawer  or  indorser,  it  is  per- 
fectly competent  for  him,  after  the  days  of 
grace,  and  within  the  six  months,  to  protest 
the  bill,  as  against  the  acceptor,  by  means  ef 
another  notary,  and  to  record  that  protest, 
and  expede  summary  diligence.  In  such  a 
case,  although  it  is  usual,  it  is  not  indispen- 
sable, that  the  notary  who  noted  the  bill  at 
the  bank  should  take  or  extend  the  protest 
against  the  acceptor.  Thomson  on  BiUt,  446, 
et  teg.,  2d  edit. ;  GUn  on  Billt,  194.  See  BSl 
of  Exchange.     Protett. 

Hotioe  o£  Siahoaonr.  See  BiU  of  E^ 
dutnge.  Negotiation,  Protesting  a  BiU,  Ac- 
ceptance for  Honour, 

Notonety.  According' to  Stair,  proof  by 
notoriety  is  when  the  judge  knows  that  the 
point  to  be  proved  is  commonly  known  or 
acknowledged  to  be  true,  whether  it  be  known 
to  a  whole  country,  or  to  a  whole  vicinity. 
Soch  proof  is  not  elided  by  showing  that 
some  particular  persons  are  ignorant  of  the 
fact;  but  it  may  be  redargued  by  stronger 
positive  proof,  when  proponed  in  due  tine. 
Allegations  for  husbtuids,  wives,  parents  or 
children,  are  received  without  proof  of  their 
character  as  such ;  unless  pregnant  proof  to 
the  contrary  be  offered,  and  instantly  reriBod, 
But  such  proof  to  the  contraiy  ia  conpetaat 
in  an  action  of  reduction.  In  MrricM  «f 
hoirs,  or  of  widows  to  their  t«rce,  the  bet  tf 
relationship  being  "  commonly  ItoUaa 
reputed"  in  the  vicinity  is  anffiei    '     " 
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proving  the  marriage  of  the  father  and  mo- 
ther, or  of  the  haab^nd  and  wife.  But  proof 
thttt  Buch  persons  could  not  have  been  law- 
fully married,  if  iastantlf  verified,  voold  stop 
or  annul  the  aervii:e,  or  would  be  competent 
in  a  reduction.  What  is  done  in  presence 
of  the  judge  in  judgment  is  accounted  noto- 
rious ;  but  this  rule  does  not  hold  ex  inter- 
vaUo,  since  a  judge  deciding  upon  his  indi- 
vidual recollection  would  be  acting  the  part 
of  a  witness.  Stair  and  Entkiiie  consider  the 
judge's  knowledge  of  the  notoriety  admissible 
proof  of  the  fact ;  but  Glassford  entertains  a 
contrary  opinion  ;  Glassford,  602.  See  also 
Slair,  B.  iv.  tit.  45,  §  4 ;  Ersk.  B.  iv.  tit.  2, 
§  33  ;  Tail  on  Evidence,  432.  And  as  to  the 
notoriety  of  disaolotion  of  partnership,  and  of 
subscription  by  a  company  firm,  see  Thomson 
on  Bills.  247,  554.  Soo  also  HtAit  and  RepuU. 

KotouT  Baakmpt.    See  Bankrupt. 

ITova  Di— fMJna;  recentspuUie  or  ejection. 
Skene,  h.  t. 

Noraltebita.  Debts  newly  orrecentlycon- 
tracted,  in  contradistinction  to  old  or  prior 
debts.  In  questions  as  to  fraudulent  prefer- 
ences given  within  aiity  days  of  bankruptcy, 
secarity  or  payment  granted  as  a.  considera- 
tion for  a  debt  presently  contracted  is  not  re- 
ducible asfraudulent.  BeU'tCom.  ii. 202, 220; 
Thornton  on  Bills,  686,  704.    See  Bankrupt. 

KoTRlia ;  is  a  term  applied  to  lands  newly 
improved  or  cultivated,  and  in  particular  to 
thoee  lands  wbicb,  having  lain  waste  from 
time  immemorial,  had  been  bn>nglit  into  cnl- 
tivation  by  the  monks.  There  are  certain 
lands  exempted  from  the  payment  of  stipend, 
and  this  exemption  has  been  ascribed  to  their 
formerly  having  been  novalia,  from  whicli  no 
teinds  had  ever  been  drawn.  It  has,  upon  a 
similar  principle,  been  held  that  lands  gained 
from  the  sea  by  embankments,  or  by  the 
draining  of  a  loch,  are  not  liable  to  pay  teinds 
to  the  titular  or  patron  of  the  parish ;  though 
Mr  More  presumes  that  such  lands  would  be 
liable  for  a  proportion  of  stipend,  if  all  the 
other  teinds  of  the  parish  should  be  exhausted. 
By  the  canon  law,  the  prescription  of  tithes 
did  not  extend  to  those  of  novalia,  or  newly 
improved  lands.  Ersk.  B.  ii.  tit.  10,  §  14  ; 
Mor^s  Note*  on  Stair,  ccxxxix, ;  Bank,  B.  ii. 
tit.  8,  §  146 ;  Oonnell  on  Tithet,  333,  ef  teq. 
See  Teindt.     Decima  Tnelusix.     Ldborcs. 

Hovation.     See  Innovation. 

Vovela.  An  institote  of  the  Roman  law 
was  compiled  under  the  direction  of  Justi- 
nian ;  and  the  subsequent  constitutions  of 
that  emperor,  and  of  a  few  of  his  successors, 
were  called  the  Novetg.     See  Roman  Law. 

Novodamus,  A  charter  of  novodamus  is  the 

name  given  to  a  charter  byproneas  which 

contains  a  clause  of  nouodamui.     This  clause 

ii  subjoined  to  the  dispositive  clause ;  and  by 

2r 


NUI  695 

it  the  superior,  whether  tbb  Grdwn  or  a  sub- 
ject, grauta  de  notv  the  subjects,  rights,  or 
privileges  therein  described.  Snch  a  clause 
is  usually  inserted  where  the  vassal  is  sensible 
of  some  defect  or  flaw  in  the  former  right,  or 
where  he  desires,  in  this  manner,  to  get  free 
of  burdens  chargeable  upon  the  subject  for 
casualties  due  to  the  superior ;  for  a  charier 
of  novodamus  is  accounted  in  law  an  original 
right,  which  iniports  a  discharge  of  all  piior 
bui-dens.  It  ia  not  necessarytbat  the  subjects 
or  rights  conveyed  by  the  clause  of  novo- 
t/atnug  (as  might  be  Inferred  from  the  term) 
should  have  been  formerly  invested  in  the 
vassal ;  for  such  a  charter  may  be  ilaelf  a 
Jirtt  grant,  as  well  as  a  renowttion  of  a  former 
grant ;  and  every  subject  conveyed  by  it  ia 
held  to  be  effectually  conveyed  to  the  vassal, 
although  he  may  have  had  no  antecedent  title 
thereto  in  his  person.  But,  on  the  other 
hand,  a  subject  which  has  been  formerly 
granted  by  the  superior  to  the  vasaal,  and 
which  subject  remains  tn  heereditatejaeenlt  of 
the  vassal's  heir,  cannot  be  conveyed  by  the 
superior  to  any  other  vassal,  by  a  charter  of 
novodamus  or  otherwise,  to  the  prejudice  of 
the  heir's  right;  although,  no  doubt,  such  a 
grant,  even  although  ultra  viret  of  the  supe- 
rior, might  be  the  foundation  of  a  prescriptive 
title.  Where  iha  lands  hold  of  the  Crown, 
a  signature  containing  a  clause  of  novodamut 
will  not  be  passed  in  Exchequer,  unless  a 
complete  search  of  encnmbrances  for  forty 
years  be  shown,  so  that  it  may  appear  that 
the  Crown  has  no  unsatisfied  claims  or  pre- 
tensions to  the  lands ;  and  the  signature,  be- 
sides, must  have  the  royal  superscription. 
See  Ersk.  B.  ii.  tit.  3,  §  23 ;  Jurid.  Stilts ; 
Stair,  B.  ii.  tit.  3,'§  15;  More's  Notes,  p. 
clviii. ;  Bank.  vol.  i.  p.  546  ;  EdTs  lUust.  § 
800.     See  also  GhaHer. 

Nndnm  Faotnm.     See  Pactum  Nudum. 

Kniaance ;  anything  noxious  or  offensive, 
or  which  makes  life  uncorolbrtable.  In  Eng- 
land, nuisances  are  of  two  kinds — public  and 
private.  The  former  of  these  is  punishable 
by  fine,  and  the  removal  of  the  offensive  ob- 
ject ;  while  private  nuisances  are  remedied 
by  a  civil  action  at  the  instance  of  the  per- 
son aggrieved.  Public  nuisances  are  such  as 
affect  the  public  generally  ;  they  are  offences 
against  the  order  and  economy  of  the  State. 
Among  these  may  be  enumerated  annoyances 
in  highways,  bridges,  and  public  rivers,  dis- 
orderly inns,  gaming>houses,  lotteries;  and, 
in  genera],  everything  detrimental  to  the 
public,  which,  if  injurious  to  an  individual, 
would  be  actionable.  In  Scotland,  there  is 
no  such  recognised  distinction  between  public 
and  private  nuiaancea.  Whatever  obstructs 
passage  along  the  public  ways;  whatever  is 
intolerably  offensive  to  individnals  in  their 
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dwelling-liOD&s,  b;  stenuh,  noiBe,  or  inde- 
eency,  is  a  nniaance.  But  the  Absolute  right 
which  a  man  has  to  use  big  property  as  he 
thinks  fit  will  not  be  limited  merely  because 
he  causes  in  convenience  to  bis  neighbours; 
there  must  be  positive  discomfort  or  danger. 
Circumstances  haTe  always  great  weight  in 
determining  whether  an  operation  is  a  nui- 
Muce  or  not.  It  makes  a  great,  difference 
when  works  are  established  in  a  populous 
neighbourhood,  or  in  a  place  thinly  or  not  at 
all  inhabited  ;  in  a  part  of  the  town  where 
similar  works  already  exist ;  or  in  a  situation 
where  less  cause  of  offence  is  required  to  make 
life  uncomfortable.  One  coming  to  a  nui- 
sance cannot  complain  of  iU  In  the  ordinary 
case,  redress  is  obtained  by  presenting  a  note 
of  suspension  and  interdict  to  the  Lord  Ordi- 
nary on  the  Bills,  or  by  means  of  an  ordinary 
action  to  have  the  nuisance  removed  or  put 
down,  if  necessary,  concluding  for  the  daiua- 
ges  which  the  pursuer  has  thereby  sustained. 
Erik.  B.  ii.  tit.  2,  §  2,  NoU  2  by  Mr  Ivory; 
deli's Priw.5§  973-8;  /H«»i.  ib.;  Hutch.  Justiee 
of  Peace,  ii.  pp.  6,  94  ;  Jvrid.  StgUi,  2d  edit. 
vol.  iii.  p.  93  ;  Kamet'  Equiig,  32  ;  Tondim' 
Diet.  h.  t.    See  Davm^. 

The  Nuisance  Removal  Act  is  the  19  and 
20  Virt,  c.  103,  1856,  which  repeals  the 
previous  acta  on  the  subject. 

Knlla  Sasina,  Hulla  Terrs :  a  maiiro  im- 
porting that  the  proper  test  or  evidence  of 
property  in  land  is  saaioeior  infeftment  there- 
in.   £rs^B.  ii.tit.l,§n. 
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Legacies.  A  nuncupative  or  verbal  nomi- 
nation of  an  executor  is  ineffectual ;  but  a 
nuncupative  legacy  is  good  to  the  extent  of 
L.100  ScoU  CL.8,  tis.  8U.  sterling).  If  it  ex- 
ceed that  sum,  it  will  he  effectual  to  that  ex- 
tent if  the  legatee  choose  so  to  restrict  it,  but 
ineffectual  as  to  the  surplus.  Ertk.  B.  iii.  tiL 
9,  §  7  ;  Stair,  B.  iii.  tit.  8,  §  34 ;  More-i 
NoU»,  p.  cccxxxviii.;  Ban£.  vol.  ii.  p.  378; 
BeWt  Princ.  §  1868 ;  Tait  on  Evidence,  n.  305 ; 
Kama'  E^ily,  203.  See  Ltyacy.  Evutena. 
Testament, 

NunquamConoliiditor  in  Falu ;  a  maxim 
importing  that,  in  actions  of  reduction-im- 
probation  on  the  head  of  falsehood  or  for- 
gery, any  relevant  defence  may  he  pleaded, 
or  any  additional  proof  brought  forward, 
however  late  in  the  proceedings,  provided  de- 
cree has  not  been  extracted.  The  applieatimi 
of  this  maxim  has  been  very  much  limited  in 
civil  proceedings  by  the  introduction  of  the 
new  forms  of  process.  £nil^  B.  iv.  ttt.4,  §80; 
Bank.  vol.  i.  p.  639. 

Bunqnam  Frsaciibitnr  in  Talso.  This 
maxim  is  applied  to  actions  of  reduction  m 
the  head  of  fntsehood  or  forgery,  the  right 
to  pursue  which  is  not  lost  even  by  the  lapse 
of  the  negative  prescription  of  forty  years; 
since  this  omission  on  the  part  of  the  person 
entitled  to  complain  can  never  confer  a  right 
on  one  whose  title  is  founded  on  a  forgerr. 
Bnk.  B,  iii.  tit.  7,  5  12. 
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Oath ;  an  afBrmatiooi  or  denial,  or  promise, 
attested  by  the  name  of  Ood,  The  judicial 
oath  taken  by  a  witness  is  in  these  terms : 
"  I  swear  by  Almighty  Ood,  and  as  I  shall 
answer  to  God  at  the  great  day  of  judgment, 
that  I 'will  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  in  so  far  as  I 
know,  or  as  the  same  shall  be  asked  at  me." 
This  is  the  formula  used  by  a  witness  when 
he  is  put  upon  his  oath;  he  stands,  and,  with 
his  right  hand  held  up,  repeats  those  words 
after  the  judge,  or  commissioner  empowered 
to  administer  the  oath.  Quakers,  and  cer- 
tain other  sectarians,  on  account  of  their  re- 
ligious scruples,  are  permitted  to  affirm, 
withoutmakingoath.  See  AffirmaHim.  With 
regard  to  evidence  on  oath,  see  Evidence, 

Certain  oaths  are  required  to  be  taken 
under  certain  circumstances  to  Qovernment. 

Test. — ^The  test,  as  it  is  called,  is  in  these 
terms ;— "  I,  A.  B.,  do  solemnly  and  sincerely, 
in  the  presence  of  Ood,  profess,  testify,  and 
declare)  that  I  do  believe  in  the  sacrament  of 


the  Lord's  Supper,  and  that  there  is  not  fj 
tran substantiation  of  the  elements  of  bread 
and  wine  into  the  body  and  blood  of  Christ, 
at  or  after  the  consecration  thereof  by  any 
person  whatsoever;  and  that  the  invocation 
or  adoration  of  the  Virgin  Mary,  or  any 
other  saint,  and  the  sacritire  of  the  mass,  as 
they  are  now  used  in  the  Church  of  Rome, 
are  superstitious  and  idolatrous.  And  I  do 
solemnly,  in  the  presence  of  Ood,  profess, 
testify,  Aud  declare,  that  I  do  make  this  de- 
claration, and  every  part  thereof,  in  the  pt«n 
and  ordinary  sense  of  the  words  read  unto 
me,  as  they  are  commonly  understood  by 
English  Protestants,  without  say  evasion, 
equivocation,  or  mental  reservation  whatso' 
ever,  and  without  any  dispensation  already 
granted  me  for  this  purpose  by  the  Pope,  or 
any  other  authority  or  person,  or  withont  an; 
hope  of  any  such  dispeusatiou  from  anj  per- 
son or  authority  whatsoever,  or  without  think- 
ing that  I  am  or  can  be  acquitted  before  G«d 
or  roan,  or  absolved  of  this  deckratfoBi  4r 
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ftny  part  thereof,  altbongh  the  Pope,  or  any 
other  peraon  or  persons,  or  power  whatsoever, 
Bhuuld  dispense  with  or  annul  the  utme,  or 
<leclme  that  it  was  null  and  void  from  the 
Iweinniiig." 

FoBMULA. — The  formula  ia  prescribed  by 
the  act  1700,  c,  3,  and  is  in  these  words: — 
"  I  do  sincerely,  from  my  heart,  profess  and 
declare  before  God,  who  searcheth  the  heart, 
that  I  do  deny,  disown,  and  abhor  those 
tenets  and  doctrines  of  the  Papal  Romish 
Church~vi>.,  the  supremacy  of  the  Pope  and 
Bishop  of  Rome  over  all  pastors  of  the 
Catholic  Chnrcb ;  his  power  and  authority 
over  kings,  princes,  and  states,  and  the  in- 
fallibility that  he  pretends  to,  either  with  or 
vith  out  a  general  conncil;  his  power  of  dis- 
pensing and  pardoning ;  the  doctrine  of  tran- 
aubstantialion,  and  the  corporal  presence, 
with  the  communion  without  the  cup  in  the 
sacrament  of  the  Lord's  Supper ;  the  adora- 
tion and  sacrifice  professed  and  practised  by 
the  Popish  Church  in  the  mass  ;  the  invoca- 
tion of  angels  and  saints;  the  worshipping  of 
images,  crosses,  and  relics ;  the  doctrine  of 
supererogation,  indulgences,  and  purgatory, 
nnd  the  service  and  worship  in  an  unknown 
tongue  ; — allivhicb  tenets  anddootrines  of  the 
said  Church  I  believe  to  be  contrary  to,  and 
inconsistent  with,  the  written  Word  of  Ood. 
And  I  do,  from  my  heart,  deny,  disown,  and 
disclaim  the  said  doctrine  and  tenets  of  the 
Church  of  Rome,  ad  in  the  presence  of  God, 
without  any  equivocation  or  mental  reserva- 
tion, but  according  to  the  known  and  plain 
meaning  of  the  words,  as  to  me  offered  and 
proposed.    So  help  me  Ood." 

Sdpsekact. — The  oath  of  supremacy  is  as 
follows: — "I,  A.  B.,  do  swear,  that  I  do  from 
my  heart  abhor,  detest,  and  abjure,  as  im- 
pious and  heretical,  that  damnable  doctrine 
and  position,  that  princes  excommunicated 
or  deprived  by  the  Pope,  or  any  «ther 
authority  of  the  see  of  Rome,  may  be  do- 
posed  or  murdered  by  tfaeir  subjects  or  any 
other  whatsoever.  And  1  do  declare,  that  no 
foreign  prince,  prelate,  state  or  potentate, 
hath,  or  ought  to  have,  any  jurisdiction, 
power,  superiority,  pre-eminence,  or  autho- 
rity, eeclesiastical  or  spiritual,  within  this 
realm.    So  help  me  Ood." 

The  oath  of  allegiance  and  the  assurance, 
according  to  the  form  prescribed  by  the  stat. 
1693,  c.  6,  are  in  these  terms.  See  also 
1  Geo.  I.  c.  13. 

Oath  of  Allkouitck. — "  I  do  sincerely 
promise  and  swear,  that  I  will  be  faithful 
and  bear  true  allegiance  to  her  Mi^ty  Queen 
Victoria.     So  help  me  God." 

Thr  Assobanob. — "I  do,  in  the  sincerity 
of  my  heart,  assert,  acknowledge,  and  declare, 
that  her  M^}esty  Queen  Victoria  is  the  only 


OAT 


S95 


lawfnl,  undoubted  Sovereign  of  this  realm, 
as  well  de  jure,  that  is  of  right  Queen,  as  da 
facto,  that  is  in  the  poaseBsion  and  exercise 
of  the  govenuuent.  And  therefore  I  do  sin- 
cerely and  faithfully  promise  and  engage, 
that  I  will,  with  heart  and  hand,  life  and 
goods,  maintain  and  defend  her  Majesty's 
title  and  government  against  the  late  King 
James  and  his  adherents,  and  all  other  ene- 
mies, who,  either  by  open  or  secret  attempts, 
shall  disturb  or  disquiet  her  Majesty  in  the 
possession  and  exercise  thereof." 

As  to  the  atjuraticn,  aoe  Abjvratiott. 

The  trust-oath,  which  a  freeholder  may  be 
required  to  lake,  will  be  found  in  the  article 
Reform  Ad.  For  the  oath  taken  by  justices 
of  the  peace  to  qualify  them  to  act,  see  Jns- 
tiat  of  the  Peace. 

By  5  and  6  Will.  IV.  c  62,  1835,  which 
repealed  a  statute  previously  passed  the  same 
session,  provision  is  made  for  the  abolition  of 
unnecessary  oaths.  The  Lords  of  the  Trea- 
sury are  empowered  to  substitute  a  declara- 
tion in  lieu  of  an  oath,  affirmation,  or  affidavit, 
in  any  case  where,  by  acta  relating  to  the 
customs,  or  excise,  the  p03tK>ffice,  office  of 
stamps  and  taxes,  &c.,  an  oath  or  affidavit  is 
required.  The  provisions  of  the  act  apply 
to  any  declaration  so  substituted  after  twenty- 
one  days  from  the  date  of  its  publication  in 
the  Gazette.  It  is  unlawful  to  administer  an 
oath  in  lieu  of  which  a  declaration  has  been 
directed.  A  false  declaration  in  matters  re- 
lating to  the  customs  or  excise,  stamps  and 
taxes,  or  post-office,  is  a  misdemeanour.  Oaths 
in  courts  of  justice,  or  in  any  proceeding  by 
way  of  summary  conviction  before  a  justice  of 
the  peace,  and  the  oath  of  allegiance,  are 
expressly  excepted  from  the  operation  of  the 
act.  The  Universities  of  Oxford  and  Cam- 
bridge, and  other  bodies  authorised  to  ad- 
minister oaths,  arc  empowered  to  subatitote 
declarations.  The  churchwarden's  and  sides- 
man's oath  is  abolished,  and  a  declaration 
appointed  to  be  substituted.  Declarations 
are  substituted  for  oaths  and  affidavits  by 
persons  acting  in  turnpike-trusts,,  and  for 
oaths  and  affidavits  required  on  taking  out  a 
patent.  Declarations  are  substituted  for 
oailis  and  affidavits  required  by  the  acts 
relatiFo  to  pawnbrokers,  and  the  penalties 
and  other  enactments  as  to  such  oaths  are 
extended  to  the  declaration.  It  is  not  lawful 
for  any  justice  of  peace,  or  other  person,  to 
administer,  or  cause  to  be  administered,  any 
oath,  affidavit,  or  solemn  affirmation,  touching 
any  matter  of  which  he  has  no  jurisdiction  or 
cognisacice  by  some  statute  in  force  at  the 
time  being.  This  proTision  is  declared  not 
to  extend  to  oaths  or  affidavits  touching  the 
preservation  of  the  peace,  or  the  trial  of 
offences,   or  any  proceeding  before  either 
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House  of  Fai'liament,  or  a  committee,  hor  to 
nay  oath,  affidavit,  or  affirniatioD,  which  ma; 
be  required  by  the  laws  of  any  foreiga  country 
to  give  validity  to  inatrumeotB  in  writing 
designed  to  be  uaed  in  that  country.  Decla- 
rations are  Bubstituted  for  oaths  and  affidavits 
required  by  the  Bank  of  England  on  the 
transfer  of  bUkV  ;  and  for  oaths  and  affidavits 
required  by  5  Oeo.  II.  c.  7,  and  54  Qeo.  III. 
c.  15,  relative  to  the  recovery  of  debts  in  the 
plantations  and  colonies  in  America  and  New 
South  Wales.  It  is  lawful  for  any  attesting 
witness  to  the  execution  of  any  will  or  codicil, 
deed  or  instrument  in  writing,  and  for  any 
other  competent  person,  to  verify  and  prove, 
by  a  declaration  in  writing,  the  signing, 
sealing,  publication  or  delivery  thereof;  and 
justices,  notaries,  and  other  officers,  are  em- 
powered to  receive  such  declarations.  Suits 
on  behalf  of  the  Crown  are  directed  to  be 
proved  by  declaration.  In  cases  not  specified, 
in  which  it  may  be  necessary  and  proper  to 
require  confirmation  of  any  transaction,  jus- 
tices of  the  peace,  notaries-public,  or  other 
officers  by  law  authorised  to  administer  an 
oath,  are  empowered  to  receive  declarations 
in  the  form  given  in  the  schedule  annexed  to 
the  act.  Fees  formerly  payable  on  making 
oath  are  payable  on  making  declaration. 
Persons  making  a  false  declaration  are  held 
guilty  of  a  misdemeanour.  The  form  of  a 
declaration  is  as  follows :  "  I|  A.  B.,  do 
solemnly  and  sincerely  declare,  that,  &c.  Ac; 
and  I  make  this  solemn  declaration  con- 
scientiously believing  the  same  to  be  true, 
and  by  virtue  of  the  provisions  of  an  act 
made  and  passed  in  the  fifth  and  sixth  yean 
of  his  late  Majesty,  William  the  Fourth,  c. 
62,  intituled.  An  act  for  the  abolition  of  un- 
necessary oaths."  See  also  the  act  1  and  2 
Viet.  e.  105,  1838,  and  the  act  18  Vict.  c. 
25. 1855. 

Oath  of  Verity  and  of  Crednlity.  See 
Eviimee.     Claim, 

Oath  in  Litem.    See  Evidmce. 

Oath  'in  Supplement.  See  Evidence. 
SemipUma  Frdbatio. 

Oath  of  Party.    See  Eaidenee. 

Oath  de  FideU.    See  De  Fideli. 

Oathi,  TTnlawfiiL  Persons  in  Oreal 
Britain  administering  any  oath,  binding  the 
taker  to  commit  treason,  murder,  or  any 
other  capital  crime,  are  declared  guilty  of 
felony  without  benefit  of  clergy ;  and  persons 
taking  such  oaths  are  declared  felons,  trans- 
portable for  life;  37  Geo.  III.  c.  123;  52 
Gm.  III.  c.  104. 

Obtdiantifll  ObUgstiina ;  m  opposed  to 
conventional  obligations,  are  such  as  are  in- 
cumbent on  parties  in  consequence  of  the 
situatien  or  relationihip  in  which  they  are 
placed.     Aa  example  of  obligations  of  this 
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class  is  the  obligation  upon  pareDts  to  main- 
tain their  children.  Stair,  B.  i.  tit.  3,  §  3  ; 
tit.  9.  §  1  ;  Ertk.  B.  iii.  tit  1,  5  9. 

Oblati ;  secular  persons,  who  devoted 
themselves  and  their  estates  to  some  monas- 
tery, into  which  they  were  admitted  as  & 
kind  of  lay-brothers. 

Obligation.  An  obligation  i>  "a  legal 
tie  by  which  one  is  boand  to  pay  or  perform 
something  to  another."  The  debtor,  whom 
the  English  term  the  obligor,  is  in  Scotland 
termed  the  obligant  or  granter,  and  the 
creditor  in  the  obligation  (termed  in  Eng- 
land the  obligee),  the  receiver  or  grantee. 
The  difference  between  a  real  right  and  an 
obligation  of  this  kind  is,  that  the  former 
gives  a  jut  in  re,  or  right  of  possession  or 
recovery  of  the  subject ;  the  latter  gire«  no 
more  than  hjas  ad  rem,  or  right  of  action 
against  the  person  who  has  become  bonnd  ; 
by  which  he  may  be  compelled  to  implement 
his  obligation,  and,  in  terms  of  it,  to  pay  the 
money,  or  perform  the  act  to  which  he  has 
bound  himself.  Obligations  are  divided  into 
merely  natural,  merely  civil,  and  mixed ;  bat 
mixed  obligations  only  are  those  recognised 
by  the  law.  Thus,  an  obligation  granted 
under  the  influence  of  force  or  fsar  is  an 
obligation  merely  civil,  but  imposes  no  natu- 
ral obligation  on  the  granter,  and  hence  the 
obligant  may  get  free  of  his  obligation.  T'haa, 
an  obligation,  in  order  to  ita  being  effectnal, 
must  be  mixed,  since  lie  alone  is  a  proper  obli- 
gant a  qwinvitoaliptid  exigipoiat.  See  A'atural 
Obtiffotion.  Obligations  are— I.  Purv.  2. 
To  a  certain  day.  3.  Conditional.  (1.)  A 
pure  debt  is  one  to  which  neither  day  nor 
condition  is  adjected,  and  which  may  there- 
fore be  instantly  demanded.  (2.)  Obligations 
in  diem— that  is,  exigible  against  a  certain 
day — constitute  a  debt  from  the  first,  be- 
cause it  is  certain  that  the  day  will  exist ; 
Diet  itatint  etdit  ted  n»n  venit.  (3.)  A  con- 
ditional obligation,  dependent  on  an  event 
which  may  never  happen,  has  no  obligatory 
force  until  the  condition  be  purified.  It 
creates  not  a  debt,  but  the  hope  only  of  a 
debt.  See  Condilional  Oiligalion.  An  obli- 
gation may  be  constituted  in  faronr  of  per- 
sona ignorant  of  the  obligation  (aee  Jmt 
Qu/ttitum  Tertio) ;  and  where  the  obligation  ia 
granted  for  certain  nses  and  pnrpoeea,  this 
does  not  suspend  the  obligation  until  perfor- 
mance. When  a  person  has  become  poe- 
sessed  of  property  belonging  to  another,  er^ 
where  he  has  purchased  it  from  an  illegal 
possessor,  he  is  nnder  an  obligation  to  nater* 
the  property  to  the  rightful  owner.  The 
only  exception  to  this  occurs  in  the  tarn  ef 
property  in  bank-notes,  which  is  eow 
by  possession.  Bills  also  are,  in  tkia  n 
sttlyect  to  rales  peculiar  to  themarim 
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obligKtion  ob  htrpem  eauiam,  is  Dot  actioDable. 
Sm  Pactum  lUicilum.  Ad  obligation  to  indem- 
ui^  arises  where  one  person  is  made  richer 
throngb  the  act  of  another,  without  the  in- 
t«Dtion  of  making  a  donation.  Tiius,  if  a 
person  build  in  bona  fid*  on  the  gronnd  of 
another,  snppoBing  it  bis  own,  the  proprietor 
of  the  ground  claiming  the  house  would  be 
obliged  to  pay  the  expense  of  the  building,  to 
the  extent,  at  least,  of  the  benefit  conferred. 
See  ^(if'ufuJiiin.  ConUxiwi.  Obligatioos 
also  arise  from  delict ;  since  every  one  who 
can  distinguish  between  right  and  wrong  in- 
curs an  obligation  to  repair  any  damage  be- 
falling bis  neighbour  from  a  wrong  committed 
by  himself.  This  wrong  may  arise  from 
blameabk  omission  or  neglect  of  duty. 
Wbera  several  have  been  guilty  of  the 
wrong,  either  as  principals  or  accessaries, 
any  one  of  tbem  may  be  sued  for  the  whole 
damage;  aud  the  damage  being  paid  by  any 
one  of  tbem,  the  payer  seems  to  have  an 
equitable  claim  for  relief  pro  roia  against  tbe 
rMt.  See  DSid.  Damagtt.  Verb&l  obliga- 
tions include  all  obligations  which  have  no 
particular  name  by  which  they  may  be  dis- 
(iuguished,  as — 1.  Promises,  or  unilateral 
engagements.  2.  Agreements  where  two  oi 
more  different  parties  contract  mutual  obli- 
gations to  one  another ;  and  these  are  bind- 
ing,with  tbe  eiceptioD---(l.)  Of  all  obligations 
relative  to  heritage,  which  are  ineffectu^  if 
not  constituted  by  writing.  (2.)  Tbig  extends 
even  to  a  lease  or  other  temporary  right  to 
lands.  (3.)  A  verbal  obligation  relative  to 
heritage  cauDot  be  competently  proved  by 
the  oatb  of  the  party,  or,  what  is  the  same 
tbiDg,  would  not  be  effectual  though  proved  ; 
for  as  long  as  writing  is  not  adhibited,  either 
partyhas  aright  to  resile.  (4.)  An  agreement 
relative  to  heritage,  in  the  form  of  mutual 
missives,  requires  to  be  probative,  otherwise 
either  part;  may  resile  ;  but  payment  of 
part  of  the  price  of  lands,  in  terms  of  a  ver- 
bal bargain,  will  bar  the  (new  pxnitenli<E, 
which  would  otherwise  have  been  competent 
to  the  parties.  See  Rei  laterventut.  Homo- 
logation. There  is  also  another  exception  in 
the  ease  where  tbe  agreement,  though  verbal, 
is  to  restrict  an  universal  infeftment  in  secu- 
rity to  certain  parts  of  the  land*.  See  Pacta 
hihtratoria.  Writing  is  required  in  bargains 
where  it  forms  part  of  the  agreement,  or  is 
fart  coniraetvt,  as  it  is  expressed,  that  writing 
shall  intervene ;  and  in  such  a  case,  until  tbe 
agreement  be  reduced  into  writing,  there  is 
lociu  f<Bnitenli<e.    Obligations  by  writing  re- 

Juire  certain  solemnities;  and  a  written 
eed,  in  the  execution  of  which  these  solem- 
nities bare  been  observed,  affords  complete 
evidence  of  the  obligation  or  contract ;  and 
if  •"••b  a  deed  contain  a  clause  of  registra- 
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tion,  the  obligation  thereby  contracted  may 
be  summarily  enforced  by  legal  diligence. 
See  Dtedi.  Subieription.  Notary,  Decree  of 
Re/filtration.  On  the  subject  of  ohligatioos, 
it  may  be  farther  observed — 1.  That  certain 
things  are  exempted  from  commerce  by 
nature,  by  destination,  or  by  statute,  or  by 
having  acquired  a  n'tism  r«ii2«,  which  renders 
them  unfit  objects  of  commerce,  as  stolen 
goods.  2.  No  person  can  be  legally  bound 
to  do  what  is  impoesible,  or  unlawful,  or  im- 
moral. 3.  Conditions  may  be  annexed  to 
obligations;  and  where  these  are  impossible, 
the  obligation  is  void,  unless  the  grauter  lie 
under  a  natural  tie  to  tbe  grantee,  in  which 
case  tbe  obligation  is  held  to  be  pure.  See 
Erdc  B.  iii.  tit.  1,  $  2,  et  teg.t  and  tit.  3, 
^84,  etteq.;  Stair,  B.  i.  pattim  ;  Bank.  vol.  i. 
p.  92,  et  «j. ;  BtWg  Com.  i.  293  et  seq.,  334 
elieq.;  BeWa  Prine.  ^  5,  et  teg.;  lUuet.  ib.; 
Earned  Eguily,  127,  317, 384.  See  also  Co^ 
tract.  Jut  ad  Rem.  Jut  Crediti.  Labet 
Reaiit. 

Obligor;  the  debtor  in  an  obligation, — 
oblisee,  the  creditor  in  an  obligation. 

ObUteration.    See  lUtgibiii^. 

Obreption.    See  Svlbr^iion. 

Occult  Crimea.  See  Ponettie  Crimet. 
Evidence. 

Ooouputo; ;  is,  by  the  law  of  Scotland,  a 
mode  of  acquiring  the  property  of  moveables 
which  havecoutinued  in  their  original  state, — 
as  precious  stones,  wild  beasts,  fowls  or  fishes ; 
but  where  these  have  been  appropriated,  the 
right  of  occupancy  ceases.  In  no  case  does 
it  reach  to  heritage.  Though  land,  therefore, 
were  possessed  for  ever  so  long  a  time,  if  the 
possessor  has  no  written  title,  he  can  have 
acquirednoproperty  in  theland.  Erii.S.i'i. 
tit.  1,  j  10  ;  SUfir,  6.  ii.  tit  1,  $  33  ;  Bank. 
vol.  i.  pp.  85,  505 ;  Bell's  Com.  ii.  311-14 ; 
Bell't  Prine.  §  1287,  et  seq. ;  lUwt.  ib.  See 
Property. 

Ochxwa  ;  ogetfaarius  ;  according  to  Skene, 
a  name  of  dignity,  a  freeholder.     Skene,  h.  t. 

(Sooiaenical ;  general  or  universal. 
(Ecumenical  councils  were  general  councils. 
Bank.  vol.  ii.  p.  691. 

Ofiteue  ;  an  act  contrary  to  and  punish- 
able by  law.     Offences  ai-e  either  by  corn- 
See   Crime.      Uitde- 


Offer.  See  Promite  and  Offer.  Unilateral 
Contract.  Mutual  CotUract. 
Offer ;  at  a  public  roup  or  lak.  Such  offers 
e  usuallymade  with  reference  to  sHicles  of 
roup,  or  conditions  of  sale,  which  regulate 
the  reciprocal  rights  of  exposer  and  offerer. 
And  in  connection  with  this  subject,  the  ques- 
tion of  chief  importance  relates  to  the  con- 
tingent obligation  which,  in  sales  of  heritage 
by  articles  of  roup,  the  offerer  usually  under- 
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takes  to  lalie  the  subject,  failiog  the  higher 
offerer.     Seo  Clause  of  Devolittion. 

Offerers  at  AuotioiL  See  Auction.  Arti- 
cles of  Roup. 

Offloe.  An  office  is  a  right  to  exerciae  a 
publio  or  private  empluyment,  and  to  take 
the  fees  and  emoluments  belonging  thereto. 
In  Scotlaud,  all  heritable  offices  may  he  vo- 
luntarily sold,  or  they  may  be  adjudged  for 
debt ;  and  so  also  may  all  patrimonial  offices 
descendible  to  heirs  and  assignees.  But  of- 
fices in  which  there  is  a  personal  trust  reposed 
in  the  functionary  are  not  saleable  nor  at- 
tachable for  debt.  By  tbe  statute  49  Geo, 
III.  c.  126,  the  sale  of  offices  of  public  trust, 
and  particularly  of  those  offices  connected 
with  the  administration  of  justice,  is  prohi- 
bited in  Scotland  ;  and  the  prohibition  to  sell 
offices  and  deputations  is  by  the  same  statute 
extended  to  all  offices  in  the  gift  of  the  Crown, 
and  in  the  public  departments  of  Qovernment 
in  the  United  Kingdom,  or  in  the  Colonies, 
or  under  the  East  India  Company — except- 
ing certain  offices  in  the  palace,  and  also  ex- 
cepting sales  of  commissions  in  the  ardiy. 
The  right  of  appointing  deputies,  npou  the 
same  principle,  cannot  be  made  a  source  of 
gain,  or  adjudged,  or  otherwise  directly  at- 
tached by  creditors,  where  the  office  is  of  the 
nature  of  a  public  trust,  or  connected  with 
the  admioi  strati  on  of  justice.  But  the  salary 
or  profits  of  an  office  are  attachable  hy  credi 
tJirs,  with  the  exception,  perhaps,  of  such  an 
allowance  as  may  be  requisite  lor  the  decent 
discharge  of  the  duties  of  the  office.  By  the 
law  of  Scotland,  the  salary  of  a  judge,  the 
stipend  of  a  clergyman,  and  the  pay  or  half- 
pay  of  a  military  officer,  are  held  to  be  at- 
tachable to  a  certain  extent ;  and  the  arr«ars, 
whether  of  salary  or  of  pay,  are  attachable 
to  the  whole  amount.  All  arrangements, 
generally  speaking,  whereby  the  salary  of  a 
public  officer  is  burdened  with  the  payment 
of  a  sum  ill  return  for  influence  exerted  in 
procuring  the  nomination,  or  as  a  considera- 
tion to  another  candidate  for  withdrawing 
from  the  contest,  or  the  like,  are  pacta  illicita, 
which  cannot  he  enforced  in  a  court  of  law. 
But  an  agreement  by  an  officer  in  bad  health 
to  share  the  emoluments  with  an  assistant 
seems  to  be  effectual.  Stair,  B.  i.  tit.  12, 
fi  16 ;  Ertk.  B.  ii.  tit.  12,  §  7  ;  B.  iii.  tit.  6, 
§  7  ;  BelTi  Frine.  §  36 ;  Brawn  on  Sale,  pp. 
Ilo,  123.     See  Cautionarj/.     See  Paelum  Ilti- 

Offloen  of  State.  The  chief  Officers  of 
State  in  Scotland  are  the  Keepers  of  the 
Oreat  and  Privy  Seal,  the  Lord  Clerk-Re- 
gister, the  Lord  Justice-Clerk,  the  Lord  Ad- 
vocate, and  the  Oazetto  M'riter.  The  Of- 
ficers of  State,  when  called  in  any  process  fur 
the  interest  of  the  Crown,  must  IJe  cited  as; 
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forth  of  the  kingdom,  and  likewise  at  the 
Exchequer  Chambers.  A  proper  warrant 
must  be  inserted  in  the  summoua  for  that 
purpose.  Ersk,  B.  iii.  tit.  3,  §  B ;  Jsrid. 
Slj/lei,  iii,  7, 19. 971-5.  See  Citation.  Edictal 
Citation. 

Officers  of  the  Crown.  The  Officers  of 
the  Crown,  as  they  are  styled,  are  the  Ixird 
High  Constable  of  Scotland,  the  Heritable 
Standard-bearer,  the  Royal  Standard-bearer, 
the  Enight-Marischal,  the  Vice-Admiral,  the 
Lord  Justice -General,  the  Lonl  President  of 
the  Court  of  Session,  and  formerly  the  Lord 
Chief  BaroD. 

OfflcH.  See  Indemnilt/, 
Offloial ;  in  the  canon  law,  was  an  eccle- 
siastical judge,  appointed  by  a  bishop,  chapter, 
or  abbot,  with  charge  of  the  spiritual  juris- 
diction of  the  diocese.  An  official  is  now  a 
deputy  appointed  by  an  archdeacon  as  his 
assistant,  and  who  sits  as  judge  in  the  arch- 
deacon's court,  Tomlins'  Diet.  A.  (. 
Offioiendi  IiaminibaB.  See  Light. 
Officiom  Nffiuim  debet  mm  Damnomm ; 
a  maxim  importing  that  one  its  entitled  to 
be  indemnified,  or  at  least  that  he  ought  not 
to  be  sul)jected  to  loss,  by  the  discharge  of  an 
office  or  duty.  Thus,  a  mandatary  is  eutitW 
to  demand  IVom  the  mandant  all  reasonable 
expenses  disbursed  liy  him  bona  file,  and  the 
damage  sustained  by  him  in  the  executioa  of 
the  mandate,  even  though  the  management 
should  not  have  been  prosperous  or  success- 
ful.    £rrf,  B.  iii.  tit.  3,  §38, 

Oker;  is  the  same  with  usury,  or  the 
taking  of  illegal  interest  for  money.     £ee 

Old  and  New  Extent    See  Exteat. 

Old  Witneatei.  The  depositions  of  aged 
witnesses — i.e.,  wbo  are  upwards  of  seventy 
years  of  age — may  in  certain  circumstances 
be  taken  in  initio  iilii,  to  lie  in  reteiUis  in  case 
of  their  death  before  the  causo  comes  to  bo 
tried.  See  the  circumstances  under  which 
these  depositions  may  be  taken,  and  the  course 
of  procedure,  explained,  voce  Eviilenet,  supra, 
p.  373. 

Oleron,  Laws  of.  Tbe  laws  of  ELog 
Richard  I.  of  England,  relative  to  maritime 
affairs,  are  called  the  laws  of  Oleron,  becauae 
they  were  made  by  him  when  he  vas  at 
Oleron,  which  is  an  island  lying  in  the  Bay  of 
Aqnilain,  at  the  mouth  of  the  River  (AoraNt 
These  laws  are  recorded  in  the  Black  Book 
of  the  Admiralty,  and  are  accounted  the  moat 
excellent  digest  of  sesr-laws  in  the  W«^ 
Bill's  Com.  i,  499  ;  Tomlins'  Diet.  h.  k 

Omiua  et  Hale  Appntiata.  Whea  •■ 
executor  confirms,  and  omits  in  the  iaroulatj 
p»rt  of  the  defunct's  effects,  be  may  bwt»  H» 
mistake  corrected.  But  if  be  do  not  ^k* 
steps  foe  this  purpose,  any  ou«  int 
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the  Bucceasion  m&y  apply,  either  to  have  the 
executor  compelled  to  confirm  the  omission, 
or  himself  to  have  aa  edict  to  confirm  it. 
Ordinary  executors  ad  emissa  et  malt  appre- 
tiaia  ought  to  call  the  priacipal  executor  to 
their  cooftrmation,  or  it  will  be  null ;  but  this 
rule  does  not  hold  in  the  case  of  executors- 
creditors.  Every  person  requiring  confirma- 
tion is  bound,  upon  oath,  to  confirm  the  whole 
moveable  estate  known  at  the  time  ;  it  being 
lawful  to  eik  to  such  confirmation  any  part 
of  the  estate  which  may  afterwards  be  dis- 
covered; 4  Geo.  IV.  c  93,  $  3.  In  the  case 
of  an  innocent  omission,  an  additional  inven- 
tory may  be  lodged ;  but  it  must  specify  the 
amount  of  the  whole  succession,  and  must  be 
written  on  astamp  corresponding  to  the  whole 
amount ;  and  the  solicitor  of  stamps  is  bound 
to  repay  the  original  duty  thus  twice  paid. 
The  distinction  which  subsists  between  the 
rnniMa  and  the  male  appretiata,  and  which  was 
formerly  of  more  importance,  is,  that  the 
former  term  applies  to  funds  or  effects  actually 
omitted  in  the  confirmation,  the  latter  to 
effects  or  debts  stated  at  an  undervalue. 
From  the  precautions  now  taken  to  ascertain 
the  value  of  the  known  funds,  an  important 
case  of  raal-appretiation  is  unlikely  to  occur ; 
and  Mr  More  (in  \iii  Notes  on  Stair,  p.cccliv.) 
holds  that  conGrmatioD  ad  mde  appretiata  is 
now  incompetent.  See  >S^i>,  B.  iii.  tit.  6, 
§  62 ;  BanL  ii.  393 ;  BelCt  Cm.  ii.  85 ;  Jurid. 
SljfUa,  ii.  498,  See  Exeeuior.  Confirmation, 
Inventory, 

Onens  Ferendi ;  a  Roman  law  urban  ser- 
vitude, importing  a  right  in  the  dominant 
proprietor  to  rest  the  weight  of  his  honse  on 
the  servient  proprietor's  vail  or  pillar.  BeWs 
/Vine.  §1003.  &k  Support.  Sentitude.  Com- 
mon Interest. 

Onerou  Deedfl ;  are  deeds  granted  for 
ralnable  consideiaiions.     See  Consideration. 

Onus  Probandi ;  the  burden  of  proving. 
The  general  rule  is,  that  he  who  affirms  must 
prove  his  affirmation.  But  this  rule,  in  its 
application,  frequently  leads  to  questions  of 
considerable  nicety  and  of  great  importance, 
since  the  throwing  the  burden  of  the  proof 
on  one  party  is,  generally  speaking,  tanta- 
mount to  declaring  that  the  right  is  estab- 
lished in  his  adversary.  Tail  on  ilvidence,  1 ; 
Shaie't  Digest,  3So,  400.     See  Evidenee, 

Open  Aooonnt.  See  Book-Debts.  Claim. 
Affidavit.  Aud  for  the  form  of  the  summons 
fur  payment  of  an  open  account,  see  Jnrid. 
Stj/les,  17. 

Open  Charter;  a  charter  from  the  Crown, 
or  from  a  subject,  containing  a  precept  of 
aasine  which  has  not  been  executed.  The 
advantage  of  such  a  charter  is,  that  in  the 
event  of  a  sale  the  unexecuted  precept  may 
be  assigned  to  the  purchaser,  and  the  expense 
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of  an  entry  with  the  enpertor  saved  during 
the  purchaser's  life,  or  daring  the  life  of  the 
party  who  first  takes  infeftment  on  the  pre- 
cept. See  Charier,  Bate  Right,  Conjintut- 
tion.     Con^osiiion,     Non-entry.    Disposititm. 

Open  DoOTS.  There  are  letters  passing  the 
signet,  oalled  Letter*  of  Open  Doors,  which  are 
requisite  where  goods  are  to  be  poinded, 
which  are  deposited  in  lockfast  places.  Vhe 
messenger  returns  an  execution,  setting  forth 
the  fact  that  he  cannot  obtain  admission ;  and 
on  that  an  application  by  hill  to  the  Lord 
Ordinary  on  the  Bills  may  be  made  for  a 
warrant  for  Letters  of  Opea  Doors,  which  au- 
thorise the  messenger  to  break  open  the  doors 
of  those  places  in  which  the  goods  of  the 
debtor  are  lodged.  Where  no  violence  is  ne- 
cessary, as  where  the  removal  of  some  trees 
which  block  up  the  entrance  to  a  woodyard 
would  procure  admittance,  no  letters  of  open 
doors  are  required ;  Steven,  25th  Jan.  1769, 
Mor.  10,639.  Where  the  messenger  or  other 
officer  who  executes  a  poinding  has  got  en- 
trance into  the  house  or  other  premises,  he 
may  force  open  presses  or  chests  contained 
therein,  in  order  to  poind  their  contents,  with- 
out any  special  warrant.  A  warrant  of  open 
doors  is  included  in  the  warrant  subjoined  to 
extract  decrees,  under  the  act  1  and  2  Vict, 
c  114.  See  Stair,  B.  iv.  tit.  48,  §  40  ;  More's 
Notes,  p.  ccccxxii. ;  Ersk.  B.  iii.  tit.  6,  §  25  ; 
Bant.  vol.  iii.  pp,  7, 26 ;  Jurid.  Stt/Us,  iii.  735- 
6,  770, 992 ;  Ros^s  Lect.  i.  443.    See  Caption. 

Open  Policy,  In  marine  insurance,  an 
open  policy  is  a  policy  where  the  amount  of 
the  interest  of  the  insured  is  not  fixed,  but  is 
left  to  he  proved  by  the  insured  in  the  event 
of  a  loss ;  whereas  in  a  valued  policy,  a  spe- 
cified value  is  put  on  the  ship  or  goods  in- 
sured, to  save  the  necessity  of  proof,  in  the 
rase  of  a  total  loss.  Marshait,  199.  See 
Insurancs.     Valued  Foliey.     Wager  Policy. 

Opinion,  Oath  o£  In  proving  mercantile 
usage,  as  affecting  the  construction  of  a  con- 
tract, the  witnesses'  opinion  is  not  sufficient. 
It  is  fi'om  a  judge  only,  and  in  matter  of  law, 
that  opinion  can  be  received  by  a  jury ;  other 
persons  speak  only  to  facts.  But  in  some 
cases,  tradesmen  or  scientific  persons  are  al- 
lowed to  swear,  not  to  a  positive  fact,  but  to 
what  they  believe  to  be  a  fact.  In  such  oases, 
perjury  is  not  in  general  committed  by  a  false 
oath  of  opinion,  or  pure  belief,  or  credulity. 
But  it  is  committed  if  it  can  be  shown  that 
the  party  did  not  believe  what  he  swore  he 
believed ;  or  if  the  oath  is  only  in  appearance 
one  of  opinion.  BelVs  Com.  i.  607  ;  Bttme,  i. 
308 ;  AlUon's  Print.  466 ;  Steele,  159.  See 
Perjury. 

Ora;  metal,  such  as  brass  or  gold.  Skene, 
.  t. 

Orohard.    The  trees  of  an  orchard  fall 
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under  the  act  for  preservin);  planting ;  1698, 
e.  16  ;  RoberUon,  July  24, 1743,  Mor.  10,484. 
The  breaking  of  orchards  is  an  ofl'euce  cojmia' 
able  by  the  sheriS'.  Ersk.  B.  i.  tit.  4.  §  4  ; 
Eunler't  Landlord  and  Tenant,  p.  205  ;  ifutcA. 
Justice  of  Peace,  ii.  p.  445 ;  Bell  m  Leaut, 
i.  351 .     See  Planting  and  Inclosing. 

Order  of  BedemptloiL  A  wadset  iaacon- 
veyance  of  land  or  other  heritage  in  return 
lor  ao  advance  of  money,  whereby  a  temporary 
eichange  is  made ;  the  proprietor  of  the  land 
enjoying  the  use  of  the  money,  and  the  pro- 
prietor of  the  money  the  use  of  the  land  in 
return,  with  power  to  either  party  to  put  an 
end  to  the  transaction.  When  the  owner  of 
the  subject  is  desirous  of  repaying  the  ad- 
vanced money  and  redeeming  his  lands,  it  is 
by  the  order  of  redemption  that  it  is  done — a 
form  explained  under  the  article  Wadiet. 
Enk.  B,  ii.  tit.  8, J  17  ;  tit.  12,  §  38. 

Ordinary;  in  England,  a  bisliop,  or  other 
person  having  peculiar  or  origiual  ecclesias- 
tical jurisdictiou  in  a  diocese,  in  contradis- 
tinction to  extraordinary  or  delegated  juris- 
diction.     Tomlins'  Diet,  h,  t. 

Ordinary,  Lord.  In  the  Court  of  Session, 
the  judge  before  whom  a  cause  depends  In 
the  Outer-House  is  called  the  Lord  Ordinary 
in  that  cause.  And  the  judge  who  officiates 
In  the  Bill-Chamber  is  called  the  Lord  Or- 
dinary on  the  Bills.  See  Session,  Court  of. 
Jnner-Bovit.     Ovier-Bonse-     Bill-llhamber, 

Ordinaiy  Endnranoe.  A  lease  of  ordinary 
endurance  is  a  leaso  of  nineteen  or  twenty- 
one  years,  as  contradistinguishotl  from  a  lease 
of  thirty-eight  (twice  nineteen),  or  fifty-seven 
(thrice  nineteen)  years,  or  for  any  period  ex- 
ceeding nineteen  or  tweuty-one  years.  BeU 
on  Leasts,  i.  215. 

OrdinatioiL    See  Jfintsf«r. 

Ordnance.  Board  of.  By  1  and  2  Oeo. 
IV.  c.  69,  the  principal  officers  of  the  Board 
of  Ordnance  are  authorised  to  hold  feudal 
property  in  Scotland.  Prior  to  the  paasing 
of  that  act,  the  government  lands  of  Fort 
William  and  Fort  George  were  conveyed  in 
trust  to  the  magistrates  of  Edinburgh,  and 
vested  in  them  for  behoof  of  the  Board.  By 
3  Geo.  IV,  c,  108,  all  estates  and  property 
occupied  for  the  barrack -service  were  vested 
in  the  Board  of  Ordnance,  and  certain  powers 
conferred  upou  them  in  relation  to  suco  pro- 
perty. By  2  Will.  IV.  c.  25,  their  powers 
are  extended  and  made  more  eSectual,  and 
provisions  are  enacted  for  facilitating  the 
buiness  in  the  ordnance  department.  Th^ 
are  empowered  to  sue  as  "  The  Piincipal  Of- 
flcera  of  her  Majesty's  Ordnance,"  without 
being  named  ;  and  it  is  provided  that  the  suit 
■hall  not  abate  by  their  being  changed.  They 
are  not  personally  liable.  See  also  the  act  5 
and 6  Viet.  c.9i.  .^'^J 
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Ori^llnm;  a  habergeon  edged  with  mailzie, 
of  a  yellow  colour  like  gold.     Skeite,  h.  I. 

Onter-Hotua  ;  the  name  given  to  the  great 
hall  of  the  Parliament  House  in  Edinburgh, 
in  which  the  Lords  Ordinary  of  the  Court  vf 
Session  sit  as  single  judges  to  bear  causes. 
The  term  is  used  colloquially,  as  expressive 
of  the  business  done  there,  in  contrwlistinc- 
tion  to  the  Inner-Bovse,  the  namo  given  to 
the  chambers  in  which  the  First  and  Second 
Divisions  of  the  Court  of  Session  hold  their 
sittings.  See  Session,  Court  of.  Inner-Btnue. 
Record.     Motions. 

Ootlawry  or  Fngitation ;  is  a  sentence 
pronounced  in  a  criminal  court  in  the  absence 
of  the  panel  at  the  calling  of  the  diet — that 
is,  the  day  on  which  he  is  summoned  to  ap- 
pear and  stand  his  trial.  The  effect  of  thb 
sentence  is  a  forfeiture  of  the  panel's  person 
iu  law,  so  that  he  cannot  boar  testimony  on 
any  occasion,  nor  act  as  a  juryman,  cor  hold 
any  place  of  trust,  nor  even  pnrsuo  or  defend 
in  any  civil  or  criminal  process,  nor  claim 
any  benefit  of  the  law.  This  sentence  is  a 
warrant  for  denouncing  him  a  rebel,  the  con- 
sequence of  which  is  the  escheat  of  his  move- 
able estate ;  and  if  he  shall  remain  a  rebel 
for  the  space  of  a  year,  the  proGts  of  his  herit- 
age become  forfeited  to  his  superior  for  fait 
lifetime.  The  prosecutor  may  also  obtain 
letters  of  caption  against  the  panel,  and  im- 
prison him  if  he  is  to  be  found  within  the 
kingdom ;  and  being  thus  imprisoned  he  is 
not  bailable,  whatever  the  nature  of  thooffeaoe 
may  have  been  ;  for,  as  an  outlaw,  be  has  no 
benefit  from  the  law.  The  outlawed  person 
may  appear  in  the  criminal  court,  and  ^ply 
to  be  leponed  against  the  sentence  of  out- 
lawry. Whether  he  may  be  tried  on  tbe 
original  libel  is  not  so  clear.  Tbe  eaae  of 
Macrae  v.  Macrae,  led  to  a  great  deal  of  learned 
discussion  on  the  etfeet  of  a  sentence  of  fugi- 
tation  upon  the  civil  rights  and  powers  of  the 
person  outlawed.  In  that  case  criminal  letters, 
containing  a  charge  of  murder,  were  raised 
against  a  party  who  was  infeft  in  fee-simple 
in  a  land  estate.  Before  citation,  he  exe- 
cuted a  disposition  of  the  estate,  ex  facie  abso- 
lute, in  favour  of  a  friend  who  was  truly  a 
trustee  for  his  behoof,  and  who  was  imme- 
diately infeft.  Tbe  party  fled,  and  was  after- 
wards decerned  an  outlaw,  and  ordained  to 
be  pat  to  the  horn,  which  sentence  was  fol- 
lowed by  denunciation  duly  recorded.  Ih 
lived  abroad  for  many  years,  and  died  ■»• 
relaxed.  In  the  interval,  by  a  formal  deed,  be 
directed  his  trustee  to  execute  a  strict  eatail 
in  favour  of  his  (the  outlaw's)  onlysoD~-wboB 
failing,  his  only  daughter;  and  he  ftirthir 
directed  his  estate  to  be  burdened  with  »  |w»- 
vision  of  L.5000  in  favour  of  the  dui' ' 
The  son  of  the  outlaw  havini;  raised  A  n 
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tiou  of  the  wbole  of  these  deeds,  eepeciftll; 
the  eotail  and  the  application  to  the  Court 
to  record  it,  the  Coui-t  of  Session  decided 
tinanimoualy  that  the  deeds  vrere  unchal- 
lengeable at  the  heir's  inataace,  and  that  the 
«Dtail  waa  duly  recorded.  Macrae  v.  Macrae, 
22d  Nov.  183ti,  15  D.  B.  M.  54 ;  Slair,  B.  iv. 
tit.  3.  530  ;  tit.  38,  §  27  ;  £rtk.  B.  iii.  tit.  7, 
§  37,  iVote  6;  Mr  Ivory;  B.  i».  tit.  4,5  83 ;  Bank. 
vol.  ii.  p.  250 ;  Hvme,  ii.  255,  270 ;  Rom's 
Leet.  i.  244,  322 ;  Alitou't  Prae.  349.  See 
Ditt.    Fwitation.    Dtnuneialion. 

Id  England,  in  cases  of  treason  and  felony, 
the  law  intei-prets  the  party's  absence  a  suffi- 
cient evidence  of  his  guilt,  and  without  re- 
quiring further  proof  acoounta  him  guilty  of 
the  fact ;  upon  which  ensue  corruption  of  blood 
and  forfeiture  of  his  personal  estate.  In  civil 
actions,  outlawry  is  putting  a  man  ont  of  the 
protection  of  the  law,  so  that  he  is  incapable 
nf  suing  for  the  redress  of  injuries ;  he  may 
likewise  be  imprisoned;  and  he  forfeits  all  his 
goods  and  chattels,  and  the  profits  of  his 
Innds.  Outlawry  in  civil  actions  is  used 
where  the  defendant  is  abroad  or  keeps  out 
uf  the  way,  so  that  he  cannot  be  arrested  or 
served  with  process.  If  there  be  several  de- 
fendants in  a  joint  action,  and  one  of  them  be 
abroad  or  keep  out  of  the  way,  the  plaintiff 
must  proceed  to  outlawry  against  him  before 
lie  can  go  on  against  the  others.  TonUm^ 
JJiet.  h.  t. 

Oatsiglit  Plenishing  I  is  the  moveables 
without  doors,  as  horses,  cows,  oxen,  ploughs, 
harrows,  carts,  and  other  implements  of  hus- 
bandry ;  but  fungibles,  as  corn,  hay,  &c.,  do 
not  fall  under  the  description  of  plenishing. 
Erik.  B.  iii.  tit.  8,  §  18.  See  Beinhip  Mtm- 
abte$. 

Ontevoken  Xnltnn ',  is  merely  a  fair  re- 
mnneratiou  to  the  miller  for  manufacturing 
the  grain,  paid  by  such  as  are  not  astricted. 
Urtt.  B.  ii.  tit.  9,  §  20  ;  Belfs  Prine.  §  1018  ; 
Hwatei't  Landlord  and  Tenant,  206.  See  Thirl- 
age.  Mnltwet.  Aslrieltd  MvlHrex.  In- 
sucken. 

Oreneen;  in  England,  are  the  public 
officers  elected  to  provide  for  the  poor  in  every 
parish.  Their  duties  are,  to  collect  the  poor- 
rate,  to  remove  such  persons  as  the  parish  is 
BOt  liable  to  support,  and  do  other  acts  inci- 
dental to  the  management  of  the  poor,  under 
the  directions  of  the  Poor-Law  Commissioners 
or  their  assistant  oomraissiouer,  or  according 
to  the  provisions  of  any  local  act.  An  over- 
seer may  be  indicted  for  not  linding  immediate 
relief  for  a  panper  in  cases  of  urgent  neces- 
sity; bnt  in  ordinary  cases  he  is  not  indict- 
Hble,  nnless  he  have  neglected  a  magistrate's 
order.  He  is  indictable  if  be  relieve  where 
there  is  no  necessity  ;  Tomiiiu,  h.  I.  In  Scot- 
land, inspectors  of  the  poor  are  apportioned 
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under  the  Poor-Law  Amendment  Act,  8  and 
y  Viet.  0.  83,  1845.  Dvnlop'g  Parish  Law, 
263.    See  Poor. 

Orosman.  An  oversman  is  an  umpire 
appointed  by  a  submission  to  decide  where 
two  arbiters  have  differed  in  opinion,  or  be 
is  named  by  the  arbiters  tbenisetves,  under 
powers  given  them  hy  the  submission.  In 
either  case,  it  ought  to  appear  that  the  arbi- 
ters have  accepted  of  the  submission,  and  dif- 
fered in  opinion  ;  and  the  nomination  of  an 
oversman  by  arbiters  ought  to  be  executed 
according  to  the  statutory  solemnities;  al- 
thougli  ihe  Court  have  sustained  the  nomina- 
tion of  an  oversman  in  a  case  in  which  the 
requisites  of  the  stat.  1681,  c.  5,  were  not 
attended  to;  Stewart.  8th  March  1804,  F<u. 
Coll.,  Mor.  p.  16,911.  When  an  oversman 
has  been  appointed,  it  is  he  alone  who  pro- 
nounces the  decree.  But  where,  without  a 
devulntion  subscribed  hy  tho  parties,  a  person 
to  whom  some  particular  point  is  referred  for 
his  opinion  assumes' the  character  of  overs- 
man,  a  decree  pronounced  solely  by  him  is 
inept;  Telfer,  Jan.  31,  1823,  2  S.  d;  D.  167. 
A  decreet-arbitral  pronounced  by  arbiters 
themselves  is  good,  where,  with  powers  to 
name  an  oversman,  they  have  done  so,  hut 
before  anydifference  of  opinion  ;  Bryson,Juae 
10,  1823,  2S.SD.  382.  It  has  been  found 
in  England,  that  the  appointment  of  an  um- 
pire should  be  an  act  of  the  judgment,  and 
that  an  appointment  hy  drawing  lots  or  toss* 
ing  up  for  the  clioice  is  inept ;  Young,  3  Bam. 
and  Cr.  407 ;  6  DowL  and  Ry.  203 ;  CassiM,  9 
Barn,  and  Cr.  624.  See  the  forms  of  a  refer- 
ence to  an  oversman,  and  of  adecreot-arbilral 
pronounced  by  an  oversman,  Jurid.  Slglts, 
ii. 193-7.  See^rW(ra(i(n».  Dewhtion.  CUntse 
of  Devolution. 

Overt  Act;  in  English  law,  an  open  act, 
which  by  law  must  be  clearly  proved.  Tota- 
lins'  Diet.  h.  i. 

Orertnres.  In  church  law  language,  an 
overture  is  a  proposal  to  make  a  new  general 
law,  or  to  repeal  an  old  one;  to  declare  the 
law ;  to  enjoin  the  observance  of  former  enact- 
ments; or  generally,  to  take  any  measure 
falling  within  the  legislative  or  executive 
functions  of  the  General  Assembly.  Ko  new 
law  can  he  enacted  by  the  General  Assembly, 
nor  can  an  existing  one  be  rescinded,  without 
the  consent  of  a  majority  of  the  presbyteries. 
It  is  provided,  therefore,  that  any  measure  in- 
tended as  a  binding  rule  and  constitution  for 
the  Church  must  first  be  proposeil  as  an  over- 
ture to  the  General  Assembly;  and  if  approved 
of  by  a  majority  of  that  court,  must  be  trans- 
mitted to  the  several  presbyt«ries,  who  are 
instructed  to  consider  the  same,  and  send  up 
their  opinions  thereon  to  the  next  General 
'Assembly;  Act  9,  Assembly  1697.    When 
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the  immedi&te  eDutmeDt  of  the  oen  law  pro- 
posed ia  an  overture  appears  essential  for  the 
good  of  the  Church,  the  General  Assembly 
exercises  the  power  of  couverciog  the  overture 
iuto  what  is  usually  called  an  iaUritn  act ;  aud 
Bach  temporary  enactments  are  binding  upon 
all  the  members  of  the  Church  until  the  meet- 
ing of  the  next  Assembly.  When  overtures 
transmitted  by  the  Assembly  have  been  re- 
ceived, the  presbytery,  at  an  ordinary  meet- 
ing, appoints  the  iliiyon  which  such  overtures 
are  to  be  considered.  In  expressing  an  opinion 
upon  an  overture,  nothing  more  is  necessary 
than  simply  to  approve  or  reject  it ;  and  those 
presbyteries  only  who  approve  of  an  overture 
timpikiUT  are  reckoned  by  the  Assembly 
among  the  number  favourable  to  the  measure 
being  passed  into  a  law  of  the  Church.  It  is 
competent  for  any  member  of  presbytery  to 
move  the  transmission  of  an  overture  on  any 
particular  subject  to  a  superior  court.  It  is 
usual  for  him  to  give  notice  of  bis  inl«ntioa 
to  do  so  at  a  previous  meeting.  If  the  over- 
ture is  adopted  by  the  presbytery,  it  is  trans- 
mitted in  the  form  of  an  extract  from  the 
minute.  When  an  overture  is  transmitted  to 
the  synod,  some  member  of  synod  is  heard  in 
support  of  it,  and  he  generally  makes  a  motion 
for  its  transmission  to  the  Assembly  for  the 
disposal  of  it,  or  otherwise,  as  the  case  may 
be.  See  Gitlan'i  Acts  of  Ateembi^,  p,  185; 
HiU'i  Church  Prac.  75 ;  Sttfks  of  the  Chweh 
Law  Society.     See  Chuuk  Judicatoriei. 
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Oxen, Eaagidngot  By thestatutes  1581. 
c.  110,  and  1597,  c.  83,  the  killing  or  hough- 
ing of  oxen,  horses,  or  other  cattle,  is  punish- 
able as  theft,  with  the  pains  of  death.  Urtt. 
" 62. 


t.  4,  §  62 
te  of  Li 


Oxgste  of  Laad.  See  Aratmm  Terra. 
Ploughgate, 

Oyer  and  Tenainer;  in  English  law,  a 
commission  directed  to  the  judges  and  other 
gentlemen  of  the  county  to  which  it  is  iasue<l, 
by  virtue  of  which  they  have  power  to  bear 
and  determine  treasons  and  all  kinds  of  M»t- 
nies  and  trespasses;  '/'omJi'tu'  Did.  h  t.  A 
commission  of  Oye>-  and  Terminer  may  bo  issued 
by  the  Queen  for  trying  treason  in  iScotlaiid, 
under  the  statute  7  Anne,  c.  21,  provided 
three  of  the  Lords  of  Justiciary  be  in  such 
commission.  At  the  desire  of  the  Lord  Ad- 
vocate, and  upon  a  writ  of  certiorari  under 
the  great  seal  of  the  United  Kingdoms,  ajiy 
indictment  of  treason  depending  before  justices 
of  Oyer  and  Terminer,  or  before  the  judges  is 
the  Circuit  Courto,  may  be  removed  for  trial 
into  the  Court  of  Justiciary,  Hume,  voL  i, 
p,  528 ;  Sf$k.  B.  iv.  tit.  i,  §  84.  See  T'reosM. 

Oyess ;  the  term  employed  by  a  me&senger- 
at-arms  in  denouncing  a  person  rebel,  and  on 
the  occasion  of  other  proclamations,  in  order 
to  call  the  attention  of  the  people.  The  word 
is  a  corruption  from  the  French  word  lyex ! 
(the  old  Imperative  of  ouir),  bark !  or  hear 
ye  !  Stair,  B,  iii.  tit,  3,  §  8 ;  £rtL  B.  ii.  tit.  5, 
§  sG ;  Bank.  ii.  249 ;  Ross's  Lect.  i.  307. 


Pftoldi^  of  Oooda.  In  England,  packers 
of  goods  have  a  general  lion.  Bell's  Com, 
i.  108 ;  BeU-s  Prine.  §  166  ;  BeU't  Iliust.  ib. 
See  StofBogt, 

Paction.  In  the  Roman  law,  pactio  was 
different  from  paelam.  It  was  synonymous 
with  eoniieatio,  and  signified  merely  an  t^ree' 
ment  between  two  or  more  parties,  irrespeC' 
tive  of  the  question  whether  they  were  legally 
bound  by  that  agreement.  As  a  generic 
terra,  it  embraced  both  pact*  and  contracts. 
Stair,  B.  i.  tit.  10,  §  6;  Heinee.  Etem.  Juris. 
§  773.     See  Pactum. 

Paotii  PhTatomm  Hon  Den^tnr  Jnri 
Oommniii ;  a  Roman  law  maxim,  importing 
that  t'le  consent  or  private  agreement  of  in- 
dividuals cannot  validate  any  contravention 
of  the  law,  or  render  just,  or  sufficient,  or  ef- 
fectual, that  which  is  unjust  or  deficient^n 
what  the  law  declares  to  be  indispensable. 
Thus.an  agreement  by  a  married  woman,  that 
she  will  not  object,  on  the  ground  of  her  be- 
iuga  wife,  to  a  personal  obligation  which 
she  has  incurred,  will  not  sustain  an  action  or 
charge  brought  upon  that  personal  obliga- 


tion. This  maxim  is  not  of  nnivenal  appli- 
cation. If  what  the  law  commands  be  merely 
circumstantial,  the  agreement  of  parties  may 
supply  the  want  of  it ;  and  there  are  many 
ihingtgucijieri mm  ddient, facta  valtat.  Thus, 
although  the  purchase  of  a  lawsuit  by  a 
member  of  the  College  of  Justice  is  forbidden 
by  the  law,  under  the  pain  of  deprivation, 
the  purchase  itself  is  good,  and  will  snstAin 
action.  See  Buying  of  Float.  Pactum  lUid' 
turn.  A  married  woman  cannot  hold  tha 
office  of  tutory;  and  a  provision  in  a  will, 
that  the  Jutrix-testamentary  shall  retain  her 
office  notwithstanding  her  marriage,  is  in- 
valid ;  Stewart,  8th  March  1636,  Mor.  9585; 
Kerbechiit,  July  1586,  Mur.  9585  ;  —  o.  — 
1585,  Breum's  Sap.  i.  123  ;  Stoddart,  June 
30,  1812,  F.  C.  So,  also,  all  attempts  to  dis- 
pense with  the  law  of  deathbed,  or  to  reserve 
power  of  settling  heritage  in  Udo,  to  the  pre- 
judice of  the  heir-at-law,  are  ineffectual  la 
like  manner,  an  agreement  between  privats 
parties  to  dispeuse  with  the  statutory  reguW 
tions  as  to  cruives,  is  invalid,  though  ae- 
quiesced  in  for  upwards  of  forty  yean;  Fnl*. 
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iarbm,  7lh  Julj  1743,  Xor.  9586.  But  it  hw 
been  decided,  that  an  obligation  by  a  party, 
that  be  shall  be  aatisGeil  with  the  evidence  of 
one  nitness,  is  lawful  nnd  binding  in  civil 
mutteTs;  June  1C65,  Bromn's  Sup.  ii.  419; 
Stair,  B.  i.  tit.  17,  §  14 ;  B.  ii.  tit.  9,  §  38  ; 
Brovn's  St/nop.  voce  Pactum  Prwatutn.  See 
Proviiio  Hominis,  Ac.     Cuique  Ucet,  dc. 

Paotnm.  In  the  Roman  law,  the  word 
pocfum  had  a  peculiar  sign  i  Beat  ion,  which  ap- 
pears not  to  have  been  adopted  in  any  other 
system  of  jurisprudence.  In  that  law,  apoe- 
lum  vas  an  ^reemeut  between  two  or  more 
persons  to  give  or  perform  anything,  but 
which  was  practically  defective,  in  bo  far  as  it 
did  not  produce  what  was  called  a  civil  obli- 
gation. There  were,  however,  certain  agree- 
tuents,  to  which,  on  account  of  their  reason- 
ableness or  expediency,  either  express  writ- 
ten law  or  prietorian  equity  gave  the  binding 
effect  of  a  civil  obligation  ;  while  there  were 
others  which,  being  adjected  in  amliuenli  to  a 
regular  contract,  were  held  to  constitute  part 
of  that  contract,  and  qualify  or  extend  its 
provisions.  Such  pacta  were  styled  turn  nuda, 
in  contradistinction  to  the  pacta  nuda  which 
produced  no  action.  Yet  a  pactum  nudum, 
althoogh  it  gave  no  action,  created  a  natural 
obligation, which  furnished.likeothernatural 
obligations,  a  valid  exception.  The  law  of 
Scotland  does  not  recognise  the  distinction 
between  pacta  nuda  and  non  nuda ;  and  the 
iliEference  between  the  two  systems  may  be 
illustrated  by  the  real  contracts — «.^.,  loan, 
pledge,  or  deposit.  Thus,  the  contract  of 
loan  requires  for  its  completion  that  the 
thing  shall  have  been  actually  given  in  loan. 
By  the  Roman  law,  the  mere  agreement  to 
lend  a  thing  was,  without  delivery,  a  paelum 
nudum,  which  could  not  be  enforced  by  an 
action  ;  but  by  the  law  of  Scotland,  one  who 
legally  binds  himself  to  lend  or  impledge  a 
aubjeut,  may  be  judicially  compelled  either  to 
implement  his  obligation,  or  to  pay  damages 
for  breach  of  bargain.  Ersk.  B.  iii.  tit.  1, 
§  17;  Htinec. Elent.Jurii.^77i;  BeiFx  Princ. 

§a. 

There  are  several  agreementa  to  which  the 
general  word  pactum  has  been  applied,  and 
which  may  lie  considered  under  this  head. 

JPaetum  i>OTa/ipn«.— This  confers  on  the 
donee  a  jus  ad  rem,  but  gives  no  right  to  the 
thing  itself,  the  donor  contiuuing  proprietor 
until  delivery.  If,  therefore,  the  douor 
ahould,  even  gratuitously,  give  and  deliver  it 
to  a  second  donee,  the  second  donee  becomes 
proprietor.     Enk.  B.  iii.  tit.  3,  §  90. 

factum  de  ttoti  petendg  ;  an  agreement  by 
which  tbe  creditor  in  an  obligation  binds 
himself  not  to  iusiut  for  payment  or  perform- 
ance. If  tbe  agreement  be  absolute,  it  is 
equivalent  to  a  renunciation;  but  if  it  is  only 


tem^iorary,  Jt  does  not  exclude  a  decree  ;  it 
only  supersedes  tbe  execution  until  the  lapse 
of  the  specified  time.  The  right  of  a  reponed 
rebel  to  demand  payment  of  a  debt  cannot 
be  prejudiced  by  t-paclum  da  non  petendo  made 
by  the  dooatar  of  his  escheat ;  Mackieson, 
20th  March  1624,  JIfor.  9449.  A  pactum  de 
nwi  petendo  made  to  a  principal,  or  to  one  of 
several  co-obligants,  does  not  free  the  cau- 
tioner or  the  other  co-obligants ;  nor  does  it 
free  the  persons  in  whose  favour  it  is  made 
from  their  obligations  to  relieve.  See  M<ff. 
Diet.  A.  (.;  Stair,  B.  i.  tit.  18,  §  1 ;  B.  iv.  tit. 
40,  §  31. 

Pactum  de  retrovendendo ;  is  a  stipulation 
that  the  seller  should  be  entitled  to  purchase 
back  his  property  within  a  stipulated  time. 
There  do  not  seem  to  be  any  examples  in  the 
law  of  Scotland  of  such  an  agreement  being 
made  with  regard  to  the  sale  of  moveable 
property ;  but  there  are  instances  of  rights 
of  reversion  being  adjected  to  a  regular  sale 
of  lands.  Such  a  stipulation  is  strictly  inter- 
preted; and  the  seller  loses  his  right  of  re- 
version if  he  allows  the  time  speciSed  to 
elapse  without  making  payment  of  the  price, 
because,  in  a  fair  and  onerous  sale,  there  is 
no  penally  nor  loss  of  property  inconsequence 
of  such  strict  interpretation  of  the  clause. 
This  distinction  exists  between  the  right  of 
reversion  conferred  by  a  pactum  de  retro- 
veTutendo,  and  that  to  which  a  wadsetter  is 
entitled  ;  that  in  the  latter  case  the  revcrser 
may  redeem  even  after  tbe  lapse  of  the  pre- 
scribed term,  and  at  any  time  before  declara- 
tor of  the  irritancy.  Stair,  B.  ii.  tit.  10, 
^  1 ;  Ent.  B.  ii.  tit.  8,  §  2  ;  BelFi  Com.  i.  229  ; 
ii.  290 ;  Broum'e  Synop.  1532 ;  Brown  on 
Sde,  429.     See  Redeemable  RighU. 

Pactum  Legis  Commitsoria. — By  this  agree- 
ment, in  tbe  Roman  law,  tbe  sale  became 
void  if  the  price  was  not  paid  before  a  cer- 
tain day.  This  condition,  when  expressly 
stipulated,  does  not  suepend  the  rale — the 
property  is  transferred  to  the  buyer  by  the 
delivery;  but,  on  his  failure  to  pay  within 
the  time  limited,  the  sale  resolves,  and  the 
property  (as  against  the  buyer  and  his  repre- 
sentatives) returns  to  the  seller.  But  where 
the  payment  is  made  a  condition  of  the  sale, 
that  condition  is  suspensive  of  the  sale,  which 
is  not  perfected  until  the  condition  be  purified. 
The  pactum  legit  centmiitorix  was  intended 
solely  for  the  benefit  of  ihe  seller,  and  could 
not  be  enforced  against  his  will  by  the  buyer, 
Emk.  B.  iii.  tit.  3,  §  11 ;  BeWi  Com.  i.  239  ; 
ii.  290 ;  Bank.  i.  107  ;  Brown  on  Sek,  430. 
See  Conditional  Obligation.     Mimve*  of  Sale. 

The  pactum  legii  comminericE  in  piffnoribue 
was  also  a  Roman  law  paction,  sometimes 
adjected  to  a  redeemable  right,  whereby  it 
was  provided,  thai,  if  tbe  subject  were  not 
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redeemed  ag^ioBt  adeterminate  day,  tlie  right 
of  reversion  should  be  irritated,  and  the  snb- 
ject  should  become  the  irredeemable  property 
of  him  to  whom  it  was  impledged.  Such 
stipulations  were  held  in  the  Roman  law  to 
bo  amlra  bonot  mores;  but,  by  the  law  of 
Scotland,  irritant  clauses  in  contracts,  obliga- 
tions, infoftmenta  and  the  like,  are  effectual ; 

A.  S.  27tt  Nov.  1592;  1661,  c.  62,  §  14. 
Where  it  happens,  however,  that  the  irri- 
tancy is  penal,  the  right  will  not  be  forfeited 
by  the  mere  lapse  of  the  time  agreed  upon. 
An  action  of  declarator  of  the  irritancy  is 
requisite,  in  which  action  the  defender  may 
■till  avoid  the  forfeiture  by  redeeming  the 
lands  or  other  subject.  By  the  Scotch  law, 
moveables  which  hare  been  impledged  cannot 
legally  be  sold  by  the  creditor  without  the 
warrant  of  a  jndge,  obtained  on  an  applica- 
tion to  which  the  debtor  is  made  a  party. 
Ersk.  B.  ii.  tit.  8,  §  14;  Stair,  B.  i.  tit  13, 
§  14 ;  B.  ii.  tit.  10,  fi  6  ;  B.  iv.  tit  5,  §  7  ; 
tit  18,  S  5;  Broum'g  Sptop.  1092.  See 
Pkdge.    Expiry  of  Legd. 

Pacta  Liberaloria,  in  regard  to  land,  are 
bargains,  whereby  a  real  right  is  either  passed 
from  or  restricted.  Snch  i^eements  form 
an  exception  to  the  general  rule,  that  writing 
must  intervene  in  alt  that  relates  to  land,  in 
order  to  bar  the  locut  pcenitcntiiB,  or  power  of 
resiling.  Accordingly,  a  mere  verbal  obliga- 
tion, followed  by  no  rei  interventut,  agreeing 
to  restrict  an  infeftment  in  security,  cannot 
be  retracted,  and  may  lie  proved  by  reference 
to  the  party's  oath.  Thus,  a  liberation  from 
ft  bond  by  transaction,  with  regard  to  a  sum 
in  another  obligation,  was  sustained  without 
writing  ;  Bef^rn,  12th  Dec.  1661,  Mor. 
4865.  So  also  was  a  promise  to  liberate 
mrt  of  the  lands  burdened  with  a  liferent; 
Ker,  8th  Feb.  1666,  jVor.  8465.     See  Erik. 

B.  iii.  tit  2,  §  3  :  Slair,  B.  i.  tit.  10,  §  9; 
Kamei'  Equity  (1825),  329  ;  Tait  oa  Evideaee, 
225, 325-6. 

Faotnm  niicitam ;  is  a  general  term  ap- 
plied to  all  contracts  opposed  to  law,  either 
as  being  contra  Itgem,  contra  bonos  mores,  or 
inconsistent  with  the  principles  of  sound 
policy.  It  is  a  general  rule,  that  no  action 
can  lie  for  implement  of  an  illegal  contract. 
But  in  the  case  where  the  terms  of  the  con- 
tract have  been  fulfilled,  a  distinction  is  taken 
between  the  case  in  which  there  is  turpitude 
£E  parte  vlriut^,  and  that  in  which  the  tur- 
pitude attaches  to  only  one  of  the  parties.  In 
the  former  case,  there  can  be  no  aotiou  for 
restitution;  the  rule  is,  Potior  est  conditio  pos- 
Miieatii,  and  the  law  gives  no  remedy  to 
either  party.  In  the  latter,  according  to 
Erskine,  the  thing  given  ob  titrpem  eautam, 
must  be  restored,  whether  counterpart  of  the 
bargain  has  been  performed  or  not.    In  the 
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great  majority  of  cases,  however,  the  torpi- 
tude  necessarily  attaches  to  both  parties; 
and  the  law  does  not  interfere  either  to  com- 
pel implement  or  restitution.  But,  althongh 
action  is  refused  to  one  sociut  against  aoother, 
for  a  share  in  an  illegal  adventure,  be  nay 
maintain  a  claim  of  accounting  and  repeti- 
tion as  to  advances,  which, although  resulting 
consequentially  from  the  adventure.  &re  Id 
themselves  tainted  by  no  illegal  considerKti<Mi ; 
Gibson,  June  6,  1834,  12  S.  &  D.  683,  »nd 
Dec.  16.  1835;  14  J).  B.AM.  166.  The 
following  are  instances  of  contracts  which 
have  most  frequently  come  nnder  the  riev  of 
courts  of  justice  aa  pacta  Hiicita : — 

Pactum  de  quota  Ulii ;  is  an  agreement  be- 
tween an  advocate,  or  an  agent  or  attorney, 
and  his  client,  for  a  proportioa  of  the  sabject 
of  the  suit,  in  place  of  bis  honorary  or  fees. 
Such  an  agreement  was  void  by  tha  Romao 
law,  and  the  same  principle  hasbeeD  adopted 
in  the  law  of  Scotland.  The  act  1594,  c  216. 
makes  the  purchase  of  the  subject  of  a  law- 
suit by  a  member  of  the  College  of  Justiee 
punishable  with  deprivation  of  office.  Sao 
Buying  of  Pleat.  The  course  of  decisiona, 
however,  has  been  to  sustain  the  sale,  and  to 
regard  the  penalty  as  the  only  sanction  of  tho 
act;  Purees.  Dec  20,  1683,  Jf,  9500; 
Home,  Dec.  15,  1713,  M.  9502.  But  a  dis- 
tinction has  been  recognised,  although  not 
very  precisely,  between  such  a  purchase  of  a 
plea  which  is  struck  at  by  the  act  and  thepOK- 
tum  de  quota  litis,  which  laat  seems  to  be  held 
illegal,  not  by  the  express  words  of  the  sta- 
tute, but  rather  as  being  at  common  law  a 
pactum  iUieitum,  and  at  the  same  time  eon* 
trary  to  the  spirit  of  the  statute.  Thus,  in 
one  case,  after  the  plea  that  a  transaetioa 
was  a  purchase  of  a  lawsuit  bad  been  ra- 
pelled,  it  was  alleged  that  the  right'  arose 
ex  paeto  de  qaota  litis,  and  was  therefore  null. 
To  this  it  was  answered,  that  the  statute  was 
intended  as  a  special  remedy  to  supply  the 
place  of  the  Roman  law  respecting  pactum  4t 
quota  lilts.  This  answer  was  not  sustained ; 
and  Fountainhall,  in  his  report  of  the  cas^ 
mentions  the  pactum  de  quota  litis  as  diSeriog 
from  the  buying  of  a  plea ;  Ruthven,  June  23, 
1680,  Mot.  9499.  The  course  of  decisiow 
has  been  to  annul  pacta  de  quota  litis ;  Mm- 
keniie,  July  23,  1774,  5  Supp.  528.  In  tfaii 
case,  the  agent  was  likewise  deprived  of  hh 
office  for  a  limited  time.    An  agreement  thtt 

writer  was  to  get  half  of  certain  pn^iertr 
and  rents,  to  be  recovered  in  an  action  wfakk 
as  to  carry  on,  and  that,  if  unsneoeafii^ 
he  should  charge  nothing,  was  found  aall; 
although  it  was  pleaded  that  the  statate  Al 
not  apply,  and  that,  at  common  laV)  HMh 
agreements  are  bad  only  with  |iiiillliniitM, 
which  this  writer  was  not ;  JtMuttn^  VA  It 
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831,  9  5.  I*  Z>.  364.  An  agrwment,  bj 
'hich  ft  conntrj  agent  became  bound  to  em- 
loy  an  Edinbui^h  agent  in  tbe  businees  of 
IB  clients,  and  to  make  advances  for  carrying 
n  his  busioen  on  condition  of  receiving  a 
bare  of  the  profits,  the  agreement  to  be  kept 
ccrBt,was  held  illegal;  A.  «.  B.,  May  12, 
332,  10  S.  A  D.  523.  See  generally,  on 
•actum  de  quota  Utie,  1594,  c.  216 ;  Mac- 
enziet  Obi.,  p.  289 ;  Stair,  B.  1.  lit.  10,  §  8  ; 
?ani.  B.  i.  tit.  11,  §  11 ;  BelPs  lUntl.,  49  ; 
iamt»'  EyaUy,  12,  3S5  ;  Olast/ord,  24th  June, 
23,  2  S.A  D.  417. 

Paclwm  taper  hiEredHate  oiventis ;  an  agree- 
neut  to  sell  a  right  of  succeasion,  during  the 
ife  of  the  ancestor,  was  forbidden  by  tbe 
!U>nian  law,  as  contra  bonos  mores ;  but  the 
aw  of  Scotland  permits  an  beir  to  dispose  of 
lis  hope  of  Buasession  during  tbe  life  of  his 
mcestor.  Stair,  B.  i,  tit.  10,  §  8;  Mor^s 
Tfota,  Ixiii. ;  Bank,  vol  i.,  p.  326. 

The  law  of  Scotland  taken  no  notice  of 
lebta  contracted  by  gaming  and  betting.  See 
tamiixg  and  Betting.  Wager.  Agreements 
ncentive  to  crime,  or  for  compounding  i 
;rime,  or  procuring  a  pardon,  cannot  be  thi 
Toundation  of  a  judicial  claim.  A  bond  given 
u  the  price  of  prostitution  gives  no  action  ; 
but  when  the  bond  b  given  subsequently  to 
the  act  of  connection,  as  a  reparation  for  the 
injury  gastained,  it  is  valid.  There  would 
wem,  however,  to  be  an  exception  to  this  rule 
where  the  grantee  is  a  prostitute,  or  where 
ilie  knew  the  grantor  to  t>e  married  at  the 
time  of  their  connection ;  although  this  has 
not  been  authoritatively  settled.  The  claim 
nf  the  children  of  the  connection  to  imple- 
ment of  the  obligation  has  been  admitted  \t 
cases  in  which  that  of  the  mother  has  been  re- 
)ected.  Obligations  contracted  on  an  inde- 
cent or  mischievous  consideration  are  void 
No  action  can  be  maintained  on  a  debt  for 
sptrltoous  liquors,  unless  honajide  contracted 
at  onetime  to  tiieamountof  twenty  shillings, 
or  npwards ;  and  the  claim  is  not  valid  even 
as  ao  item  in  an  account,  where  tbe  liquor  de- 
livered at  one  time,  and  mentioned  in  the 
item,  is  not  to  the  amount  of  twenty  shillings ; 
24  Geo.  II.,  c  40.  On  this  statute,  actiou 
has  been  refused  on  a  bill  granted  for  the 
amount  of  an  account  for  spirits  furnished  ; 
Rwtd,  6th  Jnly  1808,  Fac.  Coll.  All  con- 
tracts imposing  restraints  on  marriage  are 
void ;  but  an  engagement  between  two  per- 
sons to  intermarry,  fortified  by  an  agreement 
that  if  either  of  them  shall  marry  a  third 
party  he  or  she  shall  forfeit  to  the  other 
etipnUted  sum,  has  been  said  to  form  an  e 
ception  to  the  general  rule.  Bonds  or  agree- 
ments to  pay  a  snm  of  money,  as  a  considera- 
tion for  using  iufluence  to  bring  about  a 
particular  marriage,  calledmarrlage-r  ocage 
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contracts,  are  amtra  bones  mores,  and  will 
found  no  action.  Restraints  on  liberty  are 
void,  except  in  particular  instances.  A  man 
may  enter  into  acontract  of  service  for  wages, 
which  will  be  binding,  however  long  the  sti- 
pulated term  may  be.  So  a  man  may  bind 
himself  not  to  exercise  a  trade  or  profession 
within  certain  limits,  as  within  the  same 
parish  with  the  creditor  in  the  obligation,  or 
within  half  a  mile  of  him,  or  within  ten  miles. 
But  when  the  restriction  extends  to  a  whole 
country,  or  when  it  ia  manifest  that  the  other 
party  has  no  legitimate  interest  in  the  obli- 
gation being  BO  strict,  the  contract  is  void. 
By  the  act  17  and  18  Vict.  c.  102,  1854,  if 
any  person  give,  directly  or  indirectly,  any 
sum  of  money,  or  other  consideration,  on  an 
engagement  to  procure  the  return  of  any 
person  to  serve  in  Farliament,  he  is  guilty 
of  bribery,  and  any  candidate  for  any  place 
guilty  of  bribery  by  himself  or  his  agents, 
is  incapable  of  sitting  in  Parliament  for  such 
place  during  the  Parliament  then  in  existence. 
Contracts  for  defeating  the  revenue  laws  are 
■loid,  at  least  in  so  far  as  relates  to  the  par- 
ties privy  to  the  design  ;  and  every  native  of 
this  country  is  presumed  to  be  acquainted 
with  the  laws  against  smuggling.  A  foreigner 
is  presumed  to  be  aware  of  the  design  to 
smuggle  if  he  knows  that  the  goods  have 
been  packed  so  as  to  escape  detection,  or  as- 
sists in  preparing  false  papers,  or  is  active  in 
planning  or  aiding  the  scheme  for  evasion,  or 
in  landing  tbe  goods  in  this  country.  Con- 
tracts relative  to  contraband  goods  are  also 
void.  This  rule,  however,  does  not  hold 
when  the  goods  are  sold  abroad,  or  when  they 
have  been  bought  bona  jide  in  a  market  in 
this  country.  See  Smuggling.  It  has  been 
repeatedly  decided  in  the  English  courts,  that 
the  sale  or  assignment  of  the  pay  or  half-pay 
of  an  officer  or  soldier  is  void. 

At  common  law  the  sale  of  offices  of  trust 
is  void,  except  in  those  cases  in  which  offices 
are  expressly  allowed  to  be  sold,  and  in  which 
the  sale  takes  place  under  tbe  authority  of 
those  who  have  the  power  of  appointment,  as 
commissions  in  tbe  army.  The  common  law 
forbidding  the  sale  ofoffices  has  been  aided  by 
several  statutes.  See  Offices.  See  generally, 
on  the  subject  of  this  article,  Ersk.  B.  iii.  tit. 
1, 5  10,  Notes  by  Mr  Ivory ;  Stair,  B.  i.  tit.  10, 
§  8 ;  More's  Notes,  v.,  Ixiii ;  BeWs  Com. 
298;  BdVs  Prine.  ^S6,et  teq.;  Karnes'  Equfig, 
331—4;  Karnes'  Stat.  Late  Abridg.  k.t.;  Brount 
on  Sale,  113,  et  teq.;  Gardner,  March  11, 
1835,  13  S.  d  D.  664 ;  Johnstone,  Dec.  i, 
1835,  14  D.  B.  A  M.  106. 

Faintii^.  Paintings  are  taken  in  the  civil 
law,  and  by  our  institution^  writers,  as  illus. 
trative  of  the  doctrine  of  accession.    Where 
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nioTBftble  subject,  which  it  ia  evideatly  ia> 
tended  to  embellish,  the  possessor  of  that  sub- 
ject becomes  proprietor  of  the  picture  also. 
Where,  again,  the  picture  is  painted  on  a 
moveable  board,  the  board  is  accessory  to  the 
painting.  Paintings  are  sometimes  included 
in  a  deed  of  entail ;  but  may,  notwithstand- 
ing, be  attached  by  the  diligence  of  the  credi- 
tors of  the  heir  in  possession.  Stair,  B.  ii. 
tit.  1,§39;  More't  Nota,  cHxx. ;  Bank.  vol.  i. 
p.  509. 

Palinode;  a  recantation.  lu  actions  for 
damages  on  account  of  slander  or  defamation 
raised  in  the  Commissary  Court,  with  con- 
currence of  the  procurator-Bscal,  it  was  for- 
merly the  practice  to  conclude  not  only  for 
damages,  expenses,  and  a  fine,  but  also  for  a 
judicial  recantation  or  palinode  by  the  de- 
fender. In  this  palinode  the  defender  set 
forth,  that  he  had  been  convicted  of  scanda- 
lising, defaming  and  injuring  the  pursuer,  and 
therefore,  in  obedience  to  au  interlocutor  of 
the  commissaries,  be  declared  that  he  had 
uttered  and  published  what  was  false,  scan- 
dalous, and  injurious,  and  begged  pardon  of 
the  court,  of  the  pursuer,  and  of  all  persons 
for  his  offence;  Bat/tl's  Juiiciai  Proeeediagi, 
117.  In  moi-e  recent  practice  the  conclusion 
for  a  palinode  has  been  discountenanced,  but 
it  is  still  held  to  be  a  competent  conclusion  ; 
and  since  the  transference  of  the  jurisdiction 
of  the  inferior  commissaries  to  the  sheriff, 
onder  the  act  4  Geo.  IV.,  c  97,  it  has  been 
decided,  that  the  sheriff,  as  commissary,  has 
jurisdiction  to  entertain  an  action  for  slander, 
concluding,  with  concurrence  of  the  procura- 
tor-fiacal,  for  damagen,  fine,  and  palinode  ; 
TarTiST  V.  Ciithbert,  2l8t  June  1631,  9  S.dD. 
774.  In  that  case  it  was  observed  by  one  of 
the  Judges,  that  "the  conclusion  for  palinode 
has  for  a  long  time  past  been  generally,  if  not 
universally,  discountenanced  and  rejected.  It 
eipoies  a  court  to  the  risk  of  ordaining  a 
man  judicially  to  retract  as  false  a  chai^ 
which  he  may  conscientiously  believe,  or  even 
know  to  be  true,  though  he  had  no  means  of 
proving  it."  But  a  majority  of  the  First  Di- 
vision were  of  a  different  opinion,  holding 
palinode  to  be  a  part  of  the  law  of  Scotland  ; 
and  that  the  question  as  to  its  expediency 
was  one  for  legislative,  and  not  for  judicial 
determination.  See  A.  S.  21st  Ftb.  1824, 
which  rero^nises  a  palinode.  Stair,  B.  i.  tit. 
9,  §  4  ;  B.ilfour's  Prac.  664;  Enk.  B.  i.  tit. 
5,  §  30 ;  Bank.  vol.  ii.  p.  548 ;  5eW*  Prine. 
§  2043  ;  and  other  authorities  cited  in  the 
tase  of  Talker, 

Pandeots ;  are  a  digest  of  the  whole  Ro- 
man law  made  by  the  order  of  the  Emperor 
Justinian.    See  RtiMn  Ltue. 

FaneL  The  accused  person  in  a  criminal 
action,  from  the  time  of  his  appearance,  is 
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styled  the  panel.      See  Criminal  Proteetitimt, 
Diet. 

'Pajoage.     See  Foggag'. 

Pannagism  Foroonun;  an  old  lawphraae. 
signifying  the  duty  given  to  the  King  for 
the  pBstur^e  of  swine  in  his  forests.  Patt- 
noffium  signifies  also  a  part  of  the  King's 
domain  given  to  a  younger  boo.  Skau, 
h.i. 

Papen  <tf  a  Ship.  See  Ship.  Capture.  Rt- 
pritals.  Neutral. 

P^dat  Many  regnlations  were  thoaglt 
necessary  to  repress  Popery ;  and  they  were 
ratified  and  revived  by  the  act  1700,  o.  3. 
Papists  were  disabled  from  purcbasiiig  land 
by  volantai7  disposition,  either  in  their  owa 
name,  or  through  a  trustee.  Every  gntnt  in 
breach  of  the  statute  was  declared  void,  asd 
the  property  ordei'ed  to  remain  with  th« 
seller,  without  subjecting  the  seller  to  any 
action  for  recovery  of  the  price.  B7  tb» 
same  act,  all  who  profess  the  Popish  reltgion 
were  declared  incapable  of  sncceeding  to  ^ri- 
tage,  if  they  refused  to  renounce  Popery  and 
sign  the  formula.  And,  in  such  event,  the 
succession  is  declared  to  go  to  the  nest  Pro- 
testant heir,  who  would  be  entitled  to  tb« 
succession  were  the  Popish  heirs  naturallj 
dead.  The  same  statute  farther  enacta,  that 
any  person  labouring  under  the  repate  at 
'    ing  a  Jesuit  priest,  or  trafficking  priest, 

d  being  called  upon  to  purge  himself  of  the 
suspicion  of  Popery,  according  to  a  form  pr^ 
scribed  by  the  statute,  snd  refusing  to  to  do, 
may  be  banished  forth  of  the  realm,  never  to 
return,  under  pain  of  death,  while  he  con- 
tinues a  Papist.  These  highly  penal  regula- 
tions were  repealed  by  the  statute  33  Qeo. 
III.,  c.  44,  which  provides  a  certain  form  of 
oath  and  declaration  to  be  takrai  by  those  in 
Scotland  professing  the  Roman  Catholic  re- 
ligion ;  whereby  they  are  relieved  from  all 
pains,  penalties,  and  disabilities  tmpoaed, 
enacted,  revived,  ratified  and  confirmed,  by 
the  statute  1700,  c.  S ;  and  as  fally  enaUed 
to  take  by  descent,  purchase,  or  otherwise, 
and  to  hold,  enjoy,  alien,  settle,  and  dispoce 
of  any  real  or  personal  property  whatsoever, 
within  that  part  of  Great  Britain  called  Scot- 
land, as  any  other  person  or  persons  whatso- 
ever, anything  in  the  aforesaid  act  (1700  c 
3),  or  in  any  other  act  or  acts  of  the  Parlia- 
ment of  Scotland,  contained  or  implied  to  tte 
con traiy  thereof,  in  any  manner,  not witbstaad- 
ing.  See  also  10  Geo.  IV.  e.  7,  and  7  mm!  S 
Vict.  e.  102.  Ertk.  B.  ii.  tit.  3,  j  16,  mwit. 
See  Romati  Catholic 

Paraplienialia;  are  those  mj>veablaawiai* 
continue  the  sole  property  of  the  wife  atHmiO^ 
standing  the  marriage.      They  o      '  ~    *-- 
body  clothes  and  wearing  appai 
the  ornaments  of  dress  proper  i 


They  coUBAarhw       I 
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Mnon,  neckUce,  ear-rings,  brcBst  or  arm 
jewels.  Those  articles  are  exempted  from 
the  jvs  mariti,  and  can  neither  be  alienafaid 
by  the  husband,  nor  attached  for  his  debts. 
Things  of  promiscuous  use  to  man  and  wjft, 
as  watches,  jewels,  medals,  plate,  and  ereii 
the  repositories  for  holding  paraphernalia, 
are  not  paraphernal,  unless  they  have  been 
presented  b;  the  husband  before  or  on  the 
marriage-day.  The  same  things  presented  to 
the  wife  after  the  marriage  are  not  parapher- 
Dal, — they  are  gifta  nhich  the  husband  may 
revoke;  and  such  things  are  paraphernal  only 
with  resneet  to  the  husband  who  gave  them  ; 
for,  in  the  event  of  the  wife  entering  into  a 
second  marriage,  they  are  held  to  b«  move- 
ables only,  and  as  such  fall  to  the  second  hus- 
band. The  present  soroetiuiea  made  by  the 
purchaser  to  a  wife  on  occasion  of  her  re- 
ttoUDCing  a  liferent  over  her  husband's  lands, 
commonly  called  lh»  Lady't  Gtncn,  is  also,  by 
the  custom  of  Scotland,  regarded  as  parapher- 
nal. See  Ladii'i  Gown,  A  wife  ma;  eil'ectu- 
ally  impignorate  ber  paraphernalia,  iu  secu- 
rity of  her  husband's  debts,  even  without  his 
cousent ;  but  she  cannot  validly  impignorate 
even  her  paraphernalia,  in  security  of  her 
own  debts,  without  her  bosband's  consent ; 
and,  if  she  do  so,  the  impignoration  will 
tie  null;  Ertk.  B.  i.  tit.  6,  §§  15  and  27. 
See  Jus  Mariti.  Siair,  B.  i.  tit.  4,  § 
17;  MoT^i  Xota,  p.  xviii. ;  Bank,  i.  129; 
BelPt  C<m.  i.  632;  BdTt  Prine.  §  1565; 
JUuil  ib. 

Pftrcenen ;  in  English  law,  persons  hold- 
ing land  in  copartnership,  and  who  may  be 
compelled  to  make  division;  7'om/tnt'  Did. 
h.  t.  The  corresponding  Scotch  law  term 
is  common  proprietors.  See  Common  Bro- 
peHy. 

Pardon.  The  Queen,  in  virtue  of  her  pre- 
rogative, has  the  privilege  of  exl«nding  her 
royal  clemency  to  those  whom  penal  laws  in 
their  strictness  may  have  condemned.  This 
power,  however,  extends  no  farther  than  to 
liberat«  the  offender  from  public  penalty  for 
his  offence;  it  does  not  deprive  the  injured 
party  of  his  claim  of  damages;  aud  it  is  pro- 
vided by  various  enactments,  that  the  remis- 
sion sh^l  not  be  pleaded  until  the  assythment 
to  the  private  party  b«  paid.  See  1467, 
c  74  ;  1528,  c.  7  ;  1592,  &  156;  and  1593, 
c.  174.  It  is  in-  the  caseof  pardon,  or  of  the 
offender  having  fled  from  justice,  that  an  as- 
sythment is  claimable;  and  in  this  last  case  it 
will  be  due  from  the  donator  of  the  offender's 
escbeat ;  for,  where  the  criminal  has  suffered 
the  pains  of  law,  no  assythment  is  due ;  Ersk. 
B.  iv.  tit.  4,  §  105 ;  ^um«,  i.  279,  «J  leg.,  and 
ii.  476,  a  teg. ;  Bank,  vol  ii.  p.  275 ;  Swint. 
Abridg.  h.  i.    See  Mtreg. 

f  aient  and  Child.     Children  are  either 


PAR 


607 


lawful  or  unlawful — that  i;,  are  either  born 
in  lawful  wedlock  or  legitimated  by  the  sub- 
sequent intermarriage  of  their  parents,  or 
they  are  bBStards.  See  Batiard.  Legitimaa/. 
Legitimation.  Filiation.  The  obligations  aris- 
ing from  this  relationship  are  reciprocal. 
Thoy  are,  1.  The  obligations  of  parents  to 
children ;  and  2.  The  obligations  of  children 
to  parents. 

1,  The  father  has  the  sole  and  absolute 
right  of  directing  what  relates  to  the  person, 
edacation,  or  improvement  of  the  minds  of  his 
lawful  children ;  he  is  bound  to  support, 
clothe,  and  educate  them  according  to  their 
rank  and  station  in  life;  and  the  performance 
of  those  duties  may  be  judicially  enforced.  It 
is  sufficient,  however,  that  the  parent  receive 
the  child  into  his  own  house,  unless  he  bebava 
with  too  great  a  degree  of  harshness;  in 
which  case  the  child  may  be  taken  from  the 
father,  and  the  father  compelled  to  give  a 
reasonable  sum  for  the  maintenance  of  the 
child.  The  father  is  likewise  eutitled  to  the 
proGta  of  the  labour  of  his  child  while  he  re- 
mains in  family  with  him,  and  not  forisfami- 
liated. See  /'i>ri«/<imilMfi(n(.  The  father  is 
also  the  administrator  for  managing  any 
separate  estate  belonging  to  his  children  dur- 
ing their  minority,  unless  (1.)  the  estate  has 
flowed  from  a  stranger,  and  tJie  right  of  ma- 
nagement has  been  given  by  the  donor  to 
another  ;  or  (2.)  the  donor  has  excluded  the 
management  of  the  father  without  naming  a 
curator,  in  which  case  a  curator  must  be 
named  by  the  judge.  (3.)  By  tho  marriage  of 
a  daughter  she  is  nut  under  the  curatory  of 
her  husband ;  or  (4.)  when  the  child  has  an 
action  to  maintain  against  the  father,  in 
which  case  a  curatttr  mi  lileia  will  be  named 
bv  tbe  Court.  See  Ctiratoty.  Judicial  Factor. 
The  administration  of  the  father  is  restricted 
to  such  of  his  children  as  remain  in  family 
with  him  or  live  at  his  expense,  though  at  a 
distance  prosecuting  their  edncatioo,  or  ac- 
quiring a  profession.  The  office  of  adminis- 
trator belongs  to  the  father  alone ;  it  re- 
quires no  service ;  it  is  not  necessary  that  lie 
should  take  an  oath  defiddi;  nor  is  be  bound 
to  find  caution  for  his  intromissions,  unless 
his  circumstances  are  low  or  embarrassed; 
nor  is  he  obliged  to  make  up  an  inventory. 
Tho  presumed  alfeution  of  a  parent,  and  bis 
consequent  interest  in  the  welfare  of  his  child, 
supersedes  tbe  necessity  of  those  guarantees 
which  the  law  requires  from  stranger  gnar- 
diuiB.  See  Adminittrator.  The  father  is  bound 
by  the  law  of  nature  to  provide  for  his  chil- 
dren after  his  death,  as  well  as  during  bis 
lifetime.  But  this  obligation  is  not  enforced 
by  the  law,  farther  than  that,  where  a  person 
leaves  heritage,  the  heir  succeeding  to  hira 
mu3tgtve  an  aliment  to  tho  younger  children. 
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where  Ihe^  are  unable  to  provide  for  Ihem- 
Belves ;  thus,  sons  must  bo  maintaiDed  till 
their  majority,  and  daughters  till  their  mar- 
riage.    See  Aliaufit. 

2.  Children  are  morallj'  bound  to  honour 
and  respect  tbeir  parents,  although  that  obli- 
gation cannot  be  legally  enforced.  But  the 
grosser  breaches  of  filial  respect  and  reverence 
may,  under  some  of  the  Scotch  statutes,  be 
visited  with  the  highest  penalty  of  the  law. 
See  Curtimi  of  FaretUt.  Children  are  under 
an  obligation  to  support  their  indigent  pa- 
rents, and  this  obligation  may  be  enforced  by 
law.  Ersk.  B.  i.  tit.  6.  §  49;  Stair,  B.  i. 
tit.  6 ;  More'i  Notes,  p.  xxviii. ;  Bank.  i. 
p.  122,  M  »eq. ;  Bell't  Com.  i.  56  ;  BeiPi  Fnne. 
444;  K(me»'  Eqwt^  {1825),  71.  See  Father. 
Children.  Aliment.  Filiation.  SemipUna  Prit- 
iMlio.  Patria  Poiutat.    Bastard.    Marriage. 

Pares  Cnrise.  Cvria  was  tlie  court  or 
place  where  tlie  superior  exercised  his  power 
over  his  vassals  ;  and  those  vassals,  being  all 
equally  dependent  on  their  superior,  were 
termed  peers,  or  pares  ;  so  that  the  pares 
cunte  were  all  the  vassals  holding  of  any  one 
superior.  They  formed  his  court,  and  in 
their  presence  many  things  relating  to  the 
fee  and  the  entry  of  heirs  were  transacted. 
Ersk.  B.  ii.  tit.  3,  §  17 ;  Bell  on  OompUHng 
Titles,  3;BeUon  Leases,  i.  20  ;  Ross's  Leet.  ii. 
119. 

Pari  FaasiL  In  a  competition  of  creditors 
claiming  a  common  fund,  those  who  are  pre- 
ferred equally,  or  share  and  share  alike,  to 
the  fund,  are  said  to  be  preferred  paripast^. 
See  Adjadicalton,  Poinding.  Vomp^iion. 
Preference. 

Pariih.  A  parish  seems  anciently  to  have 
signified  the  diocese  of  a  bishop,  though  now 
it  signifies  the  territorial  bounds  connected 
with  a  particular  church  of  the  established 
religion,  and  for  the  support  of  which  alone 
the  tithes  within  those  bounds  can  be  allo- 
cated. The  bounds  of  each  parish  are  pre- 
cisely fixed.  Hence,  in  the  description  con- 
tained in  the  title-deeds  of  lands,  there  is 
joined  to  the  name  hy  which  the  lands  are 
distinguished  the  name  of  the  county  and 
parish  within  which  they  are  locally  situated. 
It  had  been  found  necessary  in  many  cases  to 
divide  some  parishes  or  to  unite  others ;  and 
powers  to  that  effect  were  given,  by  different 
statutes,  to  commissioners  for  the  plantation 
of  kirks,  &c.,  as  by  1617,  c.  3,-1621,  e.  5,— 
1633,  c.  19,-1661,  c.  61,-1693,  c.  23.  At 
last  the  power  of  all  former  commissions  was 
transferred,  hy  1707,  c.  9,  to  the  Court  of 
Session  as  commissioners ;  and  under  that 
act  the  judges  of  tliat  Court  are  empowered, 
with  the  consent  of  three-fourths  of  the 
heritors,  to  erect  new  chnrches  and  to  disjoin 
parishes.    But  they  may  annex  or  unite  two 
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parishes  into  one,  on  cause  shown,  without 
the  consent  of  the  heritors.  By  the  act  7 
and  8  Vict,  c.  44,  1644,  the  consent  of  the 
majority  of  the  heritors  is  sufficient.  Brsi. 
B.  i.  tit.  5^  §  21 1  .Stair,  B.  ii.  tit.  8,  |  3 : 
Bank.  ii.  p.  4  ;  Bell's  Print,  pp.  304,  599,  H 
1132,  2157  ;  Kimes'  Stat.  Law  Abridg.  k.  L 
See  l}isjunctioa.  Union,  AnneKitiim.  Pocr. 
Eirk-Session.  Heritor.  Teind*.  Misutter. 
Church.     Patronage. 

Park ;  in  the  acceptation  of  the  English 
law,  is  a  large  extent  of  ground  eneloaed  and 
privileged  for  wild  beaals  of  the  chase,  by 
royal  grant,  or  by  prescription.  In  Scotland, 
park  has  no  such  signification,  the  synonymoH 
term  being  forest,  whereby  b  meant  a  larg« 
tract  of  enclosed  ground  where  dear  are 
kept.  Woods  or  parks  enclosed  by  private 
persons  for  deer  are  juris  prioati,  and  are 
carried  in  charters  as  part  of  the  land  dis- 
poned, though  not  expressed.  Erst.  B.  ii. 
tit.  6.  §  14  ;  Bank.  i.  p.  91 ;  Temiint'  Pitt, 
h.  t.     Heo  Forestry.     Deer. 

Parliament.  The  Parliament  is  the  legis- 
lative branch  of  the  supreme  power  of  Great 
Britain.  It  consists  of  the  Soveraign — tfee 
lords  spiritual  and  temporal — and  the  knights, 
citizops,  and  burgesses,  representatives  of 
the  commons  of  the  realm.  The  represeata- 
tives  of  the  commons  of  the  United  Kingdom 
amount  in  number  to  658,  distributed  in  the 
proportions  mentioned  in  the  article  Com- 
mons, House  of.  As  to  the  manner  of  electing 
the  representatives  of  the  Scottish  peerage 
and  of  the  commons  of  Scotland,  see  BUtHo* 
Laws.     Reform  Act. 

In  the  present  article  will  be  considered 
the  assembling  of  Parliament ;  the  laws 
and  customs  of  Parliament ;  the  method 
of  conducting  business ;  and  the  adjonnt- 
ment,  prorogation,  and  dissolution  of  Par- 
liament. 

\.  Of  the  manner  and  time  of  ouenMny 
Parliament. — The  Parliament  is  summoned 
by  a  writ  from  Chancery,  in  the  name  of  the 
Sovereign,  issued  by  the  advice  of  the  Privy 
Council.  This  writ  must  be  issued  forty 
days  before  the  sitting  of  Parliament ;  and 
bf  practice  this  writ  is  extended  to  fifty  days. 
The  calling  together  of  Parliament  is  part  of 
the  royal  prerogative,  and  a  power  properly 
and  necessarily  vested  in  the  Sovereign,  as 
being  the  only  branch  of  the  Legislatnra 
which  has  a  separate  individual  exiateace. 
And  although  there  may  be  instaneea  of 
Parliaments  called  without  the  King^  writ, 
as  in  the  Convention  Parliament  whlek  re- 
stored Charles  II.,  or  the  ConveiitMe  «f 
Lords  and  Commons  which  called  ia  Ki^ 
William,  yet  those  are  exceptioM  fhm  ito 
rule,  justified  only  by  necessity,  md  hmmj 
the  influence  of  common  rules.    n»  MM- 
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reign  is,  by  the  law  of  the  realm,  bound  to 
couToko  a  Parliament  "euaryyear,  or  ofUntr 
if  need  be."  This  has  been  interpreted  by 
some  as  if  the  calling  a  Parliament  ererj 
year  depended  on  the  necessity  of  the  mea- 
sure ;  while,  on  the  other  hand,  it  has  been 
maintaiaed,  that  it  was  not  the  calling  of  a 
Parliament  annually,  but  calling  it  oftener 
than  annually,  which  was  to  depend  on  the 
state  of  the  times.  But,  by  subsequent 
statutes,  this  power  has  been  regulated ;  and 
by  stat.  6  Will,  and  Mary,  c.  2,  it  is  enacted, 
that  a  new  Parliament  shall  be  called  within 
three  years  after  the  termination  of  the  for- 
merone;  though,  practically,  these  regula- 
tions are  of  less  value,  as  the  Mutiny  Act, 
and  Land-tax  and  Malt-tax  Acta,  are  passed 
for  one  year  only ;  in  consequence  of  which 
the  Parliament  must  necessarily  meet  for  the 
despatch  of  busiuees  once  a  year. 

2.  Of  the  laici  and  euBlonu  of  Parliament  as 
mtaggreg^bodi/. — The  power  and  jurisdiction 
of  Parliament  is,  by  Sir  Edward  Coke,  said 
to  be  so  transcendent  and  absolute  that  it 
cannot  be  confined,  either  for  causes  or  per- 
sons, witbio  any  bounds.  It  has  sorereign 
and  nncontrollable  authority  in  the  making, 
confirming,  enlarging,  restraining,  abroga- 
ting, repealing,  roviving,  and  expounding  of 
laws,  concerning  matters  of  all  possible  de- 
Dominations,  ecclesiastical  or  temporal,  civil, 
military,  maritime,  or  criminal — this  being, 
by  the  British  Constitution,  the  depository  of 
that  absolute  power  which  must  in  all  go- 
verDtnents  reside  somewhere.  All  mischiefs 
and  grievances,  operations  and  remedies, 
which  transcend  the  ordinary  course  of  law, 
are  within  the  reach  of  this  tribunal.  It  can 
regulate  and  new-model  the  succession  to  the 
crown  ;  it  can  alter  the  establbhed  religi 
it  can  change  and  re-model  the  constitution 
of  the  kingdom,  and  of  Parliament  itaelf.  It 
can,  in  short,  do  everything  which  is  not 
naturally  impossible ;  it  is  a  power  uncon- 
trolled by  any  superior.  The  High  Court  of 
Farlinment  has  its  own  peculiar  law,  called 
the  Ltx  et  eoMuelvdo  Paniamenti ;  a  law  to  be 
learoed  out  of  the  rolls  and  records  of 
Parliament,  and  by  precedents  and  experi. 
enc6.  Of  this  law  the  great  maxim  is 
"  That  whatever  matter  arises  concerning 
either  House  of  Parliament  ought  to  be 
examioed,  discussed,  and  adjudged  in  that 
House  to  which  it  relates,  and  not  eUewbere." 
Hence,  the  Lords  will  not  suffer  the  Common 
to  interfere  in  settling  the  election  of  a  peer 
of  Scotland.  The  Commons  will  not  alli 
the  Tjords  to  judge  of  the  election  of  a  me] 
ber  of  their  House ;  nor  will  either  branuh 
permit  courts  of  law  to  examine  the  merits 
of  such  cases.  But  the  maxims  on  which 
tbey  proceed  rest  entirely  irith  Parliament, 
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and  are  not  defined  and  ascertained  by  pre- 
cise regulations. 

The  House  of  Lords  is  a  distinct  court 
from  the  Commons  for  several  purposes,  and 
is  the  sovereign  court  of  justice  and  dernier 
resort.     This  House  tries  criminal  causes  or 

ipeachments  of  the  Commons,  and  has  an 
original  jurisdiction  for  the  trial  of  peers 
upon  indictments  found  by  a  grand  jury.  It 
also  tries  cauBes  upon  appeal  from  the  Court 
of  Chancery,  or  upon  writs  of  error  to  re- 
vise judgments  in  the  King's  Bench,  or  by 
appeal  from  the  Court  of  Session.  All  the 
decrees  of  the  House  of  Lords  are  as  judg- 
ments, and  may  be  executed  in  England  by 
the  Lord  Chancellor — in  Scotland  by  the 
Court  of  Session.  The  House  of  Commons 
is  also  a  distinct  court  for  many  purposes. 
It  eiamiues  the  rights  of  election,  is  entitled 
to  expel  its  own  members,  and  to  commit 
them  to  prison.  The  book  of  the  clerk  of 
the  House  is  a  record.  The  House  is  also  the 
grand  inquest  of  the  kingdom,  to  present  to 
the  Sovereign  or  Lords  pnblio  grievances  or 
delinquents ;  and  any  member  of  the  House 
of  Commons  has  the  privilege  of  impeaching 
a  peer.  The  High  Court  of  Parliament  is 
the  supreme  court  in  the  kingdom,  not  only 
for  the  making,  but  for  the  executing  of 
the  laws ;  by  the  trial  of  great  and  enormous 
offenders,  whether  lords  or  commons,  by 
parliamentary  impeachment.  Acta  of  Parlia* 
ment  to  attaint  particular  persons  of  treason 
or  felony,  or  to  inflict  pains  and  penalties,  are 
new  laws  made  pro  re  nata,  and  by  no  means 
an  execution  of  those  already  in  existence. 
But  an  impeachment  before  the  Lords,  by 
the  Commons  of  Great  Britain  in  Parliament, 
is  a  prosecution  proceeding  on  the  known  and 
established  law,  being  a  presentment  to  the 
supreme  court  of  criminal  jurisdiction  by 
the  solemn  grand  inquest  of  the  whole  king- 
dom. The  Commons,  where  a  peer  is  im- 
peached for  treason,  usually  address  the 
Crown  to  appoint  a  Lord  High  Steward,  for 
the  greater  dignity  and  regularity  of  the 
proceedings,  although  it  has  been  maintained 
that  the  House  of  Lords  may  proceed  with- 
out such  an  appointment.  The  privileges  of 
Parliament  are  large  and  indefinite  ;  and  are 
preserved  indeSnite,  that  their  powers  may 
meet  all  the  attempts  which  may  at  any 
time  he  made,  by  such  expedients  as  the  exe- 
cutive power  in  bad  times  may  devise,  fur 
the  purpose  of  violating  the  privileges  of 
Parliament.  There  are,  however,  certain 
privileges  which  are  completely  ascertained. 
These  are  the  privileges  of  speech  and  of 
person.  The  privilege  of  speech  is  parti- 
cularly demanded  of  the  t^overeign  in  person, 
by  the  Speaker  of  the  House'  of  Commons, 
at  the  opening  of  every  new  Parliament. 
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Bat  if  any  member,  in  the  course  of  a  debate, 
use  oCTeoaive  words,  he  may  be  called  to  the 
bar  to  receive  a  reprimand  from  the  Speaker, 
or,  if  the  offence  bo  great,  he  may  be  sent  to 
the  Tower.  With  regard  to  privilege  of 
person,  it  ia  now  couGoed  to  freedom  from 
arrest  or  imprisonment  in  civil  matters;  in 
the  caae  of  peers  constantly,  in  that  of  com- 
mons during  the  sitting  of  Parliament,  and 
for  forty  days  after  eaub  prorogation,  and  for 
as  many  days  prior  to  tbe  day  to  which  the 
Parliament  is  prorogued  ;  and  after  a  disso- 
lution, the  privilege  continues  for  what  is 
termed  a  reasonable  time.  All  other  privi- 
leges which  obstruct  the  course  of  justice  are 
now  abolished  by  stat.  10  Geo.  II.  c.  50; 
whereby  it  is  enacted,  that  any  suit  may  at 
any  time  be  brought  against  any  peer  or 
member  of  Parliament,  their  servants,  or 
any  other  person  entitled  to  privilege  of 
Parliament,  which  shall  not  be  impeded  or 
delayed  by  pretence  of  any  such  privilege ; 
except  that  the  person  of  a  member  of  the 
House  of  Commons  shall  not  thereby  be  sub- 
ject to  anj  arrest  or  imprisonment  on  any 
such  suit  or  proceedings. 

5.  0/  the  laws  and  cusUmt  of  tJie  Hovte  of 
Lords. — The  Lords  are  entitled  to  have  the 
attendance  of  the  Judges  of  the  Courts  of 
Queen's  Bench  and  Common  Pleas,  and  such 
of  the  Barons  of  the  Exchequer  as  are  of  the 
degree  of  the  coif,  or  have  been  made  ser- 
jeants-at-law;  or  likewise  of  the  Queen's 
counsel,  being  Serjeants,  and  of  the  Masters 
of  the  Court  of  Chancery,  for  their  advice  in 
point  of  law,  and  for  the  greater  dignity  of 
their  proceedings.  Every  peer  may,  br  li- 
cense from  the  Sovereign,  appoint  any  Lord 
of  Parliament  his  proxy  to  vote  for  him  in 
his  absence ;  and  even  the  license  seems  now 
to  be  presumed.  A  spiritual  lord  con  alone 
be  proiy  for  a  spiritual  lord,  and  a  tem- 
poral for  a  temporal  lord.  These  proxies 
cannot  vote  in  a  question  of  guilty  or  not 
guilty ;  and  their  authority  ceases  on  the 
return  of  the  lord  by  whom  they  are  grant«d. 
No  peer  can  hold  more  than  two  proxies  at 
the  same  time.  Each  peer  has  a  right,  by 
leave  of  the  House,  when  a  vote  passes  con- 
trary to  bis  sentimente,  to  enter  his  dissent, 
with  the  grounds  thereof,  on  the  journab  of 
the  House.  This  is  styled  a  protest.  All 
bills  which,  in  their  consequence,  may  affect 
the  peerage,  by  the  custom 'of  Parliament 
originate  in  the  House  of  Lords,  and  suffer 
no  changes  or  amendments  in  the  House  of 
Commons.  In  its  judicial  capacity,  the  House 
of  Lords  is  the  supreme  court  of  judicature 
in  the  kingdom.  It  possesses  no  original 
jurisdiction  in  civil  causes,  but  only  by  appeal 
and  writ  of  error,  that  it  may  rectify  any  in- 
justice or  mistake  committed  by  the  courts  of 
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law.  It  has,  however,  an  original  erininal 
jurisdiction  in  the  case  of  impeachment  by 
the  Commons,  and  in  the  trial  of  peers. 

4.  Of  the  lawt  and  casUms  of  the  Houu  ^ 
Cotammii. — The  Commons,  in  making  and 
repealing  Jans,  have  equal  power  with  tbe 
Lords ',  and  it  is  the  ancient  indispntable  pri- 
vilege of  that  House,  that  all  grants  of  sub- 
sidies, or  parliamentary  aids,  shall  be  first 
introduced  in  that  House ;  and  all  bills  im- 
posing taxes  on  the  subject  must  also  origi- 
nate in  the  House  of  Commons,  although  such 
bills,  in  order  to  their  being  effectual  u  acts 
of  Parliament,  must  have  the  assent  of  the 
other  branches  of  the  Legislature.  So  far  is 
this  privilege  carried,  that  the  House  of  Com- 
mons will  not  permit  the  House  of  Iwrds  to 
alter  or  amend  any  money-bill ;  and  this  ex- 
tends even  to  tolls,  rates  or  duties  to  be  col- 
lected, or  where  pecuniary  fines  are  imposed 
for  offences. 

5.  The  nufAod  of  eonductiag  butittett. — Tbe 
mode  of  making  I&wb  is  much  the  sune  io 
both  Houses  of  Parliament.  In  each  House 
there  is  a  Speaker.  The  Speaker  of  the 
House  of  Lords  is  the  Lord  Chancellor  ;  but 
if  the  seals  are  not  in  commission,  the  House 
of  Lords,  it  is  said,  may  elect  a  Speaker.  The 
Speaker  of  the  House  of  Commons  is  chosen 
by  the  House,  and  must  be  approved  of  by 
the  Sovereign.  In  this  the  ns^e  of  the  twv 
Houses  differs — vii.,  that  tbe  Speaker  of  tbe 
House  of  Commons  does  not  take  part  in  the 
debate,  nor  offer  hb  own  opinion  on  the  ques- 
tions before  the  House ;  whereas  the  Spuker 
of  the  House  of  Lords  (if  a  lord  of  Parlia- 
ment) may  in  all  cases  speak  and  argne.  In 
either  House  the  voice  of  the  majority  binds 
the  whole,  and  this  majority  is  declared  by 
votes  openly  given.  In  the  House  of  Lords, 
the  Speaker  gives  his  vote  as  one  of  the  peere, 
and  has  no  casting-vote  ;  and  where  the  votes 
of  the  House  are  equal,  the  opinion  of  tbe 
non-contents  is  tbe  prevailing  one.  Henee, 
were  the  peers  equally  divided  in  opinioD  on 
an  appeal  case,  the  judgment  of  the  Court 
below  would  remain  unaltered.  In  the  Hoate 
of  Commons,  again,  the  Speaker  never  votes 
excepting  where  there  is  an  equality  without 
his  vote,  in  which  case  his  vote  creates  a  ma- 
jority in  favour  of  that  side  to  which  he  givei 
it.  In  the  House  of  Commons  there  is  no 
precedency  as  in  the  House  of  Lordsi  wUy 
the  Speaker  has,  towards  the  upper  sod,  a 
seat  or  chair  in  the  middle  of  the  Hooss ; 
and  tbe  clerk,  with  his  assistant,  sits  noar 
him  at  the  table,  just  below  the  chair.  Tks 
Lords  have  robes ;  the  members  of  tito  Hmns 
of  Commons  have  none,  except  tho  P|Hrt>r 
and  clerks,  who  wear  wigs  and  gowH*  M 
English  lawyers  do  during  term-iime. 

The  members  of  the  House  of  C 
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are  oot  ftt  liberty  to  depart  ftvm  PftrlismoDt 
without  leftTO  of  the  Speaker  and  Commons 
asaembled  ;  and  the  leave  must  be  entered  in 
the  booh  of  the  clerk  of  Parliainent.  A  call 
of  tbe  Hotue  is  intended  for  the  purpose  of 
discoreriDg  what  membere  are  absent  without 
leave  or  just  cause.  On  the  calling  over  the 
names,  such  as  are  absent  are  marked  ;  and 
the  defaulters  being  again  called  over  on  the 
same  day,  or  the  day  after,  and  not  appearing, 
are  summoned  by  the  serjeant-at-arms.  Forty 
members  are  requisite  to  conatitute  a  House 
for  despatoh  of  business.  All  bills,  motions, 
and  petitions,  whether  favourably  or  unfa- 
vourably received,  and  whether  or  not  the 
bills  pass  into  statutes,  are,  by  order  of  Par- 
liament, entered  on  the  Parliament  rolb. 
The  Speaker  of  the  Houae  of  Commons  does 
not  persuade  or  dissuade  in  passing  a  bill ; 
he  gives  a  short  account  of  it,  with  a  view  to 
explanation.  If  any  question  is  put,  he  may 
explain,  but  he  enters  into  no  argument. 
When  he  desires  to  speak,  he  ought  to  be 
heard  without  interruption  ;  and  when  any 
other  member  stands  up  to  speak  at  the  same 
time,  he  ought  to  give  way  to  the  Speaker. 
When  two  members  stand  up  to  speak,  he 
who  la  to  speak  against  the  bill  should  be 
first  heard,  or  he  who  fint  caught  the  eye  of 
the  Speaker.  No  member  can  be  silenced 
nnleas  by  the  Speaker ;  though,  if  any  person 
apeak  impertinently,  or  beside  the  question, 
the  Speaker  may  interrupt  him,  and  ask  the 
pleasure  of  the  House,  whether  he  shall  be 
further  heard.  Whoever  hisses  or  disturbs 
aay  person  in  his  speech  is  answei-able  at  the 
bar  of  the  House. 

In  enacting  laws  and  other  proceedings  in 
Parliament,  the  Lords  give  their  voices  in 
their  House  from  jmmstw  lord  teriatim,  by  the 
word  eonkat  or  not  content.  The  manner  of 
voting  in  the  House  of  Commons  is  by  yea  or 
«w ,-  and  when  there  is  any  difficulty  in  deter- 
mining on  which  aide  the  majority  is,  tbe 
Hooee  divides,  the  ayet  going'out  and  the  mwj 
staying  in ;  and  fonr  tellers  are  appointed  by 
the  Speaker,  two  on  each  side,  and  the  tellers 
report  to  the  Speaker  the  numbers.  When 
a  bill  of  a  private  nature  is  to  be  brought 
into  the  House,  a  petition  must  be  presented 
by  one  of  the  members  of  the  Honse  of  Com- 
mons. The  petition,  if  founded  on  facts,  is 
sent  to  a  committee,  who  inquire  into  the 
f^ts,  and  report  to  the  House  ;  and  then,  or 
if  no  investigation  be  necessary  upon  the  bill, 
leave  is  given  to  bring  in  the  bill.  In  public 
matters,  the  bill  is  brought  in  by  a  motion, 
and  withont  the  necessity  of  a  petition.  For- 
merly, all  bills  were  drawn  in  the  form  of 
petitions,  which  were  entered  on  the  Parlia- 
ment rolls,  with  the  King's  answer  subjoined  ; 
and  at  the  end  of  each  Parliament  theJudgea 
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I  drew  theminto  the  form  of  astatute,  which  was 
entered  on  the  Statute  Roll.  In  the  reign  of 
Henry  VI.,  bills  in  the  form  of  acts  (accord- 
ing to  the  modern  custom)  were  first  intro- 
duced. Any  person  may  move  for  leave  to 
bring  in  a  bill,  except  it  be  for  imposing  a 
tax  (which  can  he  done  only  by  an  order  of 
the  House).  When  the  motion  is  seconded, 
and  leave  given,  the  mover  and  seconder  are 
ordered  to  prepare  and  bring  in  the  bill. 
When  prepared,  it  is  drawn  out  on  paper, 
with  blanks  wherever  any  point  is  dubious, 
or  where  blanks  or  sums  are  to  be  filled  up. 
It  is  read  a  first  time,  uid  at  a  convenient 
distance  a  second  time.  After  each  reading, 
the  Speaker  states  to  the  Honse  the  substance 
of  the  bill,  and  puts  the  queftion,  whether  it 
shall  proceed  any  further.  The  introducing 
of  the  bill  may  be  opposed,  as  the  bill  itself 
may  be  at  either  of  the  readings ;  and  if  the 
opposition  succeeds,  the  bill  must  be  dropped 
for  that  session.  If  the  bill  passes  the  second 
reading,  it  is  committed — that  is,  referred 
to  a  committee,  which  is  either  selected  in 
matters  of  little  moment,  or  where  the  mea- 
sure is  of  importance  the  House  resolves  it- 
self into  a  committee  of  tbe  whole  Honse, 
which  is  done  by  tbe  Speaker  quitting  the 
chair,  and  amember  being  appointed  as  chair- 
man. The  Speaker,  in  a  committee  of  the 
whole  Honse,  may  speak  and  vote  as  any 
other  member.  In  these  committees  the  biU 
is  debated  clause  by  clause,  amendments  made, 
the  blanks  filled  up,  and  sometimes  tbe  bill 

itirely  new-modelled.  A^er  the  bill  has 
been  gone  through,  the  chairman  reports  it 
to  the  House,  with  such  amendments  as  the 
committee  have  made ;  and  then  the  House 
reconsiders  the  whale  bill  again,  and  tbe  qaes- 
tion  is  repeatedly  put  upon  every  clanse  and 
amendment.  When  the  House  has  come  to 
opinion  on  the  various  points,  the  bill  is 
ordered  to  be  engrossed,  or  written  in  a  strong 
gross  hand,  on  one  or  more  long  rolls  of  parch- 
ment sewed  together.  This  being  done,  the 
bill  is  read  a  third  time,  and  amendments  are 
sometimes  made  even  then  ;  and  if  a  new 
clause  be  added,  it  is  done  by  tacking  a  new 
piece  of  parchment  to  the  bill,  which  ia  called 
a  rider.  The  Speaker  then  once  more  states 
the  nature  of  the  hill,  and,  holding  it  up  in 
his  hands,  pots  the  question.  Whether  the 
bill  shall  pass  ?  If  it  be  agreed  to  pass  the 
bill,  the  title  of  it  is  settled,  and  one  of  the 
members  is  commissioned  to  carry  it  up  to  the 
Lords,  and  to  desii'e  their  concurrence.  This 
member,  attended  by  other  members  of  the 
Uouae,  carries  the  bill  to  the  bar  of  the  House 
of  Lords,  and  there  delivers  it  to  their  Speaker, 
who  comes  from  the  woolsack  to  receive  it. 

The  bill   then  passes  through  the  same 
forms  in  the  House  of  Jjords  which  it  has 
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psaud  in  the  Hoase  of  Commons,  except  the 
engroBsing.  If  it  be  rejected,  no  further 
notice  ia  taken  of  it,  in  order  to  prevent  unbe- 
coming altercations  between  the  two  Houses ; 
but,  if  it  Im  passed  by  the  Lords,  they  send 
a  message  to  the  Gommons  by  two  Klaatera  of 
Chancery,  or,  in  matters  of  great  moment,  by 
two  of  the  Judges,  that  they  have  agreed  to 
the  bill ;  and  if  no  amendment  has  been 
made,  it  remains  with  them ;  but  if  amend- 
ments  be  made,  they  are  sent  down  with  the 
bill,  to  receive  the  concurrence  of  the  Com- 
mons. Where  the  Commons  do  not  i^ree  to 
the  amendments,  a  conference  usually  takes 

Slace  between  members  chosen  from  either 
[ouse,  who  meet  and  debate  the  matter.  If, 
in  consequence  of  this  conference,  th£  Com- 
mons agree  to  the  amendments,  the  bill  is 
sent  back  to  the  Lords  by  one  of  the  mem- 
bers, with  a  message  to  acquaint  thetn  there- 
with ;  but  should  both  Hooses  remain  in- 
flexible, the  bill  is  dropped.  When  the  bill 
originates  in  the  House  of  Lords,  the  same 
form  takes  place ;  but  when  an  aot  of  grace 
or  pardon  is  passed,  it  is  signed  by  the  So- 
vereign, and  then  read  over  in  each  of  the 
two  Houses  of  Parliament,  without  any  new 
engrossing  or  amendment ;  and  where  both 
Houses  have  agreed  to  a  hill,  it  is  deposited 
in  the  House  of  Lords,  there  to  await  the 
royal  assent,  unless  it  be  a  money-bill,  which, 
after  receiving  the  concurrence  of  the  Lords, 
is  sent  back  to  the  House  of  Commons. 

The  royal  assent  may  be  given  in  two 
ways: — 1.  By  the  Sovereign  in  person.  In 
this  case  the  Queen  goes  to  the  House  of 
Lords  in  her  royal  robes,  with  the  crown  on 
her  head;  and  being  seated  on  the  throne,  a 
message  b  sent  to  require  the  presence  of  the 
Commons,  who  appear  at  the  bar.  The  titles 
of  all  the  bills  which  have  been  passed  are 
then  read,  and  her  answer  is  declared  by  the 
clerk  of  the  Parliament  in  Norman  French. 
In  a  public  bill,  where  the  Sovereign  con- 
sents, the  clerk  declares,  "  La  Reigw  U  vml,'' 
The  Queen  wills  it.  If  it  be  a  private  bill, 
the  clerk  repeats,  "  Soil  fait  comme  it  ett  de- 
tiri"  Be  it  as  it  is  desired.  The  refusal  of 
the  royal  assent  is  expressed  in  these  terms, 
"  La  Reigne  t'avisera,"  The  Queen  will  con- 
sider of  it.  When  a  bill  of  supply  is  granted, 
it  is  carried  up  and  pre^ntod  to  the  Queen 
by  the  Speaker  of  the  House  of  Commons, 
and  the  royal  assent  is  then  expressed,  "  La 
Reigne  remtTde  ses  lot/al  tujelg,  aeeepte  lew  be- 
nevolence et  avssi  le  veut,"  The  Queen  thanks 
her  loyal  subjects,  accepts  their  benevolence, 
and  wills  it  to  be  so.  Where  it  is  an  act  ol 
grace,  which  originates  with  the  Sovereign, 
and  has  the  royal  assent  in  its  first  stage,  the 
clerk  of  Parliament  pronounces  the  gratitude 
of  the  subjects  in  these  terms,  "  La  Prdatt, 
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Seigneurs,  el  Commonx,  en  ee  praent  Parlia. 
tnenl  asteiabUs,  an  mnn  de  touts  win  avlrct 
wye/*,  remejvient  tree  htmblement  oolre  Maje^, 
et  prient  a  Dieu  vons  doitner  en  Mnl4  bonae 
et  lonyae"  The  Prelates,  Lords  and  Com- 
ns,  in  this  present  Parliament  assembled, 
the  name  of  all  your  other  subjects,  most 
humbly  thank  your  Majesty,  and  ptmy  to 
God  to  grant  you  in  health  and  wealth  long 
to  live.  2.  The  royal  assent  may  be  given 
by  letters- patent  under  the  great  seal,  signed 
with  the  Sovereign's  hand,  and  notified  in 
her  absence  to  both  Houses  assembled  va  the 
House  of  Lords.  When  the  bill  has  re««ived 
the  royal  assent  in  any  of  those  ways,  it  is 
then,  and  not  before,  a  statute  or  act  of  Par- 
liament, and  is  placed  amongst  the  records  of 
the  kingdom. 

$.  Of  the  adjovrnment,  prorogalion,  a»d  di*- 
solution  of  Parliaiaent. — An  adjonmment  is 
no  more  than  a  contionance  of  the  sMsim 
from  one  day  to  another,  as  the  word  itself 
imports ;  and  this  is  done  by  the  antboritj  of 
each  House  separately  every  day,  and  some- 
times for  a  fortnight,  or  even  a  month  to- 
gether, as  at  Christmas  or  Easter,  or  upon 
other  particular  occasions  ;  but  the  adjonni- 
ment  of  one  House  is  no  a^ouroment  of  th* 
r.  It  has  also  been  usual,  on  the  sag- 
gostion  of  the  Sovereign,  for  both  Hooaes  to 
adjourn  themselves  for  the  time  pointed  oat 
hy  her  Majesty ;  and  the  advantage  of  u 
adjournment  in  place  of  a  prorogation  is, 
that  everything  remains  as  it  was,  tad  may 
be  taken  up  on  the  meeting  of  Parliament ; 
whereas  by  a  prorogation  the  session  is  at 
an  end,  and  the  bills  at  that  time  in  their 
progress  are  lost,  and  must  he  begun  of  new. 
A  prorogation  is  the  continuance  of  the  Par- 
liament from  one  session  to  another,  Kod  is 
made  by  the  royal  authority,  expressed  by 
the  Lord  Chancellor,  or  by  a  commisnoa 
from  the  Crown,  or  by  royal  proclamation. 
At  the  beginning  of  a  new  Parliament,  when 
it  is  not  intended  that  Parliament  afaonld 
meet  for  the  despatch  of  business,  at  the  re- 
turn of  the  writ,  the  practice  is  to  pron^m 
Parliament  by  a  writ  of  prorogation,  which 
is  read  hy  the  Lord  Chancellor  in  the  House 
of  Lords  on  thedayof  return  of  the  sumnoiis: 
and  notice  is  given  by  a  proclamation  when 
Parliament  is  to  proceed  to  business  on  th^ 
day  to  which  it  stands  prorogued.  Both 
Houses  are  prorogued  by  these  writs,  it  not 
being  a  prorogation  of  either  Honse,  but  of 
Parliament.  The  eession  is  never  understood 
to  be  at  an  end  until  it  is  prorogncd.  AU 
orders  of  Parliament  are  determined  by  pro- 
rogation ;  and  a  person  taken  into  castody  by 
order  of  Parliament  may,  after  prorogation, 
be  discharged  on  a  habeat  eorptis;  but  im- 
peacbmenls  brought  up  hy  the  Commons,  and 


PAR 

ftU  cases  of  appeal  and  wriU  of  error,  continue 
in  the  state  in  which  the?  were  at  the  pro- 
rogation or  dissolutioD  of  Parliament.  Dis- 
solution is  the  civil  death  of  Parliament;  and 
this  may  bo  effected  in  three  ways : — 1.  By 
the  Sovereign's  will,  expressed  in  person,  or 
by  representation  ;  and  this  ia  a  branch  of 
the  royal  prerogative,  2.  Parliament  may 
be  dissolved  by  the  demise  of  the  Crown ; 
and  this  dissolution  mnst  take  place  within 
Six  months  after  that  event,  unless  the  suc- 
ceeding Sovereign  shall  sooner  dissolve  the 
Parliament.  If,  at  the  time  of  the  demise. 
Parliament  be  prorogued,  it  is  ordered  in- 
Btantly  to  meet ;  and  should  Parliament  have 
been  dissolved,  the  last  Parliament  is  in- 
stantly to  re-assemble,  and  become  again  a 
Parliament  for  six  months,  or  until  dissolved 
by  the  Sovereign  ;  staL  6  Anne,  c  7.  3.  Par- 
liament may  dissolve  by  length  of  time ;  for, 
as  the  matter  is  now  ordered,  it  must  die  a 
natural  death  at  the  end  of  every  seventh 
year,  if  not  sqoner  dissolved.  Tomlint'  Diet 
A.  t.  See  Ameiulment,  Commons,  Hoase  of. 
Election  Law. 

Paroohi&I  Balief ;  is  a  disqnalification  for 
registration  as  a  *ol«r.     See  Almt. 

Faroolms.    See  Dteima  d^ieatw  ^roeho. 

Parole  Proof;  is  evidence  by  the  oaths  of 
witnesses,  in  contradistinction  to  evidence  by 
writ  or  oath  of  party.  See  Evidence,  and 
authoritiee  there  cited. 

Parricide ;  the  murder  of  a  parent.  This 
ia  a  crime  so  monstrona  and  unnatural  as  to 
have  eicitedthe  just  indignation  of  all  Legis- 
latures; and  by  the  law  of  Scotland  it  is 
punished  with  more  than  ordinary  severity. 
In  addition  to  the  punishment  of  death,  it  is 
ordered,  by  the  act  1594,  c.  220,  that  he  who 
has  slain  "  his  father  or  mother,  gndschir  or 
gndedame,"  shall  suffer  a  total  corruption  of 
blood,  in  tinea  recta,  and  he  "disherished  in 
all  time  thereafter  fra  their  liLods,  heritages, 
tacks,  possessions,"  which  are  to  devolve  on 
tbe  next  collateral  relation,  in  the  same  man- 
ner as  if  the  direct  line  had  failed.  These 
terms,  however,  do  not  comprehend  the  of- 
fence of  killing  father  or  mother  by  aCBnity. 
To  have  the  effect  of  disinheriting  the  pos- 
terity of  a  parricide,  it  has  been  held  neces- 
sary that  he  be  convicted  by  a  jury  ;  it  not 
being  sufficient  that  he  has  been  fugitatedfor 
non-appearance.  In  some  cases  of  conviction 
for  this  crime,  the  right-hand  of  the  criminal 
has  been  struck  off  before  he  was  executed. 
HnVK,  i.  285  ;  Ertk.  B.  iv.  tit.  4,  §  47  ;  Stair, 
B.  iii.  tit.  5,  5  35 ;  Bank.  ii.  331 ;  Kama' 
Slat.  Law  Ahridg.  h.  I, 

Parsonage  leinds;  were  those  tithes 
which  belonged  to  the  parson  ;  and  the;  con- 
sisted of  tbe  tithes  of  corn,  or  of  wheat, 
barley,  oats,  peas,  &c.     They   are  termed 
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deeimee  redoriw  in  our  Latin  charters,  and 
sometimes  decimie  garbaUt.  Stair,  B.  iv.  tit. 
25,  5  10  ;  Mor^s  Notes,  ccxxxi. ;  Ersk.  B.  ii. 
tit.  10,  §§  12,  33 ;  Hatch.  Justice,  il.  349 ; 
Connell  on  Tithes,  i.  125 ;  on  Parishes,  303, 
339.    See  Tetnds.    Deeimm  Garboles. 

Part  and  Pertinent.  Lands  are  generally 
disponed  with  all  parts  and  pertinents  there- 
to belonging ;  and  the  effect  of  that  expres- 
sion is  often  very  important.  Thus,  it  may 
import  a  conveyance  of  lands,  or  rights  of 
servitude,  which  have  been  possessed  for  forty 
years  as  part  and  pertinent  of  the  principal 
subject  conveyed,  So,  also,  this  expression 
carries  everything  which,  from  its  close  con- 
nection with  land,  falls  properly  under  the 
description  of  part  and  pertinent ;  hence,  natu- 
ral  fruits,  before  they  are  separated,  as  fruit, 
natural  grass,  da.,  are  deemed  part  and  perti- 
nent. In  the  same  way,  woods  or  deer-parka 
are  juris  frivali,  and  are  carried  as  part  and 
pertinent;  sola  a  seat  in  a  church,  or  a  burial- 
ground.  But  a  steillbow  stocking,  unless 
the  lands  have  been  sold  on  a  rental,  does 
not  accompany  tbe  lauds  as  part  and  perti- 
nent. Ersk.  B.  ii.  tit  5,  §  3,  et  seq. ;  Stair, 
B.  ii.  tit.  3,  5  60,  et  leq. ;  Mor^s  Notes, 
cc. ;  Bank.  i.  p.  592,  rf  teg. ;  BelCs  Princ. 
739 ;  lUusL  ib.  See  Commont^.  Bound- 
ing Charter. 

Partes  Soli.  See  Part  and  Pertinent. 
Partial  Conflnnation.  See  Confirmation. 
Partial  Counsel;  is  one  of  the  circum- 
stances which  throws  discredit  upon  a  wit- 
ness's testimony.  It  is  no  disqualification 
that  the  witness  has  been  the  informer  against 
the  panel,  even  where  he  is  not  tbe  injured 
party,  or  that  he  has  endeavoured,  by  fair 
means,  to  support  his  evidence  by  that  of 
others.  Neither  is  snapiciou  thrown  upon  tbe 
testimony  of  a  procurator-fiscal,  sheriff,  ma- 
gistrate, police  or  sheriff  officer,  because  he 
discharges  his  duty  by  making  inquiries,  or 
conducting  a  precognition  against  the  accused. 
It  is  a  gowl  objection  to  the  credibility  of  a 
witness,  that  he  has  been  guilty  of  undue  and 
illegal  agency  against  the  panel.  In  civil 
causes,  instructing  a  witness  what  to  say,  or 
telling  him  what  has  been  proved  by  other 
witnesses,  or  speaking  to  him  regarding  the 
cause  after  citation,  renders  him  inadmissi- 
ble ;  but  the  presence  of  a  person  in  bis 
official  capacity,  while  a  witness  is  under  exa- 
mination, infers  no  disqualification.  Neither 
will  the  circumstance  of  a  witness  drawing 
up  a  written  statement  of  the  facts  known  to 
him,  at  the  desire  of  the  party,  constitute  a 
ground  of  exclusion.  Agency  was  formerly 
a  ground  of  exclusion  of  a  witness;  but  by 
the  act  16  and  17  Vict.  c.  20,  1653,  this 
ground  was  removed,  except  in  consistent 
causes.     Stair,  B.   iv.  tit.  43,  §  9  ;  MorCs 
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Notes,  ccMiiv.;  Enk.  B.  iv.  tit.  2,  §  28; 
Bell's  Princ,  S  2313 ;  Tait  on  Evidence,  368  ; 
Matfarlane's  Jury  Prae.  156.  Sea  Evidetice, 
Partial  coaneel  is  a  ground  of  declinature  of 
&  judge.  Xaclaaria's  Sheriff  Prae.  i\.  See 
Declinalwe.    Evidence. 

Partial  Loss.    Soe  Imwanee. 

PartiAl  Payment.  No  one  \t  bound  to  ac- 
cept part'paj'ment  of  a  debt ;  and  the  offer  of 
part-pajmoDt  has  no  effect  in  interrupting 
mora.  But  a  creditor  in  two  or  more  sepa- 
rate debts  cannot  refuse  the  payment  of  any 
one  of  those  debts,  though  the  debtor  should 
decline  to  clear  off  even  the  interest  on  the 
others.  It  is  a  general  rule,  that  payment  of 
part  of  a  debt  extinguishes  the  debt  to  that 
extent;  and  the  claim  of  the  creditor  receiv- 
iug  such  payment  from  his  debtor  is,  in 
ranking  on  his  bankrupt  estate,  limited  to  the 
haluice.  This  rule  holds,  whether  the  partial 
payment  wag  made  by  the  bankrupt  himself, 
or  by  a  solvent  co-obligaot.     But  partial 

Sayment,  although  it  may  diminish  the  debt, 
as  no  such  effect  on  a  real  security  given  for 
it  by  way  of  pledge.  Doubts  were  at  one 
time  entertained,  whether  partial  payment  to 
au  adjudger  did  not  diminish  the  security ; 
but  it  is  now  settled,  that  notwithstanding 
such  partial  payment,  the  adjudger  is  en- 
titled to  rank  for  the  undiminished  amount 
of  his  original  claim  in  a  pari  pauu  raok- 
ing  of  adjudgers;  Ersk.  ii.  12.  67.  See 
also  DalrtmpU's  Tiiistees  v.  Cuthberlwn, 
May  18, 1825,  4  5.  16;  and  2  Bell's  Com. 
p.  532.  A  laudlonl  may  refuse  part-payment 
of  rent.  The  bolder  of  a  bill  is  not  bound  to 
take  less  than  the  whole  sum  contained  in  th< 
bill ;  but  be  is  entitled  to  take  a  partial  pay- 
ment trom  the  acceptor,  without  cutting  ofi 
bis  claim  of  recourse  against  the  other  par- 
ties, provided  he  protest  the  bill,  in  so  far  as 
it  is  not  paid,  and  in  other  respects  negotiate 
the  bill  duly.  Suing  one  of  the  obligants  ia 
a  promissory-note,  and  thereby  receiving  part 
of  the  debt  in  the  note,  does  not  discharge 
tbo  other  obligaut.  Partial  payment  by  an 
indorser  has  been  held  equivalent  to  a  waiver 
of  notice.  A  partial  payment  by  the  accep- 
tor precludes  the  holder  from  suing  either 
the  drawer  or  indorsers  for  more  than  the 
balance.  And  although  there  was  at  one 
time  some  doubt  upon  the  point,  it  has  been 
decided,  that  the  payment  of  part  of  a  bill  by 
the  drawer  precludes  the  holder  from  suing 
the  acceptor  for  more  than  the  balance ; 
Thomson,  26th  Jan.  1819,  cited  in  nomson  on 
Bills,  p.  583.  Partial  payments  made  to  ac- 
count of  a  debt  should  be  noticed  in  the  sum- 
mons; Jurid.  Styles,  iii.  26.  Partial  payments 
should  also  be  mentioned  in  letters  of  horn- 
ing; ib.  pp.  581  and  606,  Notes.  Partial 
payments  made  by  the  debtor  interrupt  the 
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long  prescription  ;  but  none  of  the  short  pre- 
scriptions of  debt  are  intermpted  by  partial 
payments.  Yet  markings  of  partial  payments 
to  account,  made  and  entered  in  the  debtor's 
handwriting,  after  a  hill  has  undergone  the 
sexennial  limitation,  amount  to  an  acknow- 
ledgment by  the  debtor's  writ  that  the  prin- 
cipal sum  wss  due  after  the  six  years,  and 
therefore  afford  evidence  that  it  is  still  rest- 
ing-owing,  unless  he  proves  the  contrary.  See 
Ersh.  B.  iii.  tit.  4,  §  1 ;  tit.  7,5  39;  BeWs  Com. 
ii. 427,531;  Thomonon.BiUs,3d4,524-8,5S2, 
637, 745.  See  Payment.  Indefinite  Pofme^t. 
PartihiU ;  is  a  note  written  on  the  margin 
of  a  summons,  or  of  notes  of  advocation  ot 
suBpeneion,  when  lodged  for  calling,  eontain- 
ing  the  name  and  desiguatiou,  in  plain  and 
legible  writing,  of  the  pursuer,  advocator,  or 
suspender ;  or  of  each  pursuer,  advocator,  er 
suspender,  if  there  be  only  two  ;  or  if  more, 
the  name  and  designation  of  the  party  fint 
named,  with  the  words,  "and  others."  And 
if  the  defenders,  respondents,  or  chargers,  are 
not  more  than  three,  their  names  and  desig- 
nations, one  or  more,  are  inserted  in  the  parti- 
bus;  bat  if  there  be  more,  the  partitnu  con- 
tains the  name  of  the  party  first  named,  with 
the  words,  "  and  others,  as  per  roll,"  referring 
to  a  separate  roll  of  all  the  defenders,  re- 
spondents, or  chargers.  The  partibus  most 
also  contain  the  names  of  the  pursuer's,  ad- 
vocator's, or  suspender's  counsel  and  ^ent. 
As  it  is  from  this  partibut  that  all  the  entries 
in  the  calling  lists,  rolls,  and  minute-book  are 
made,  it  is  of  great  consequence  that  it  be 
perfectly  correct.  See  A.  S.  lOth  Marth 
1772;  A.  S.Iltt  July  1828,  5  27.  See  also 
Shand'spTae.iio5,etieq.:  MaiUaurin'sForm^ 
Process,  93.     See  Calling  a  Sitmmons. 

Partioata ;  in  old  law  language,  a  rood  of 
land,     Three  here  corns,  without  tails,  set 
together,  in  length  make  an  inch,  one  of  which 
corns  should  be  taken  off  the  mid-rig,  one  off 
the  side  of  the  rig,  and  one  off  the   furrow. 
Twelve  inches  make  a  foot.    Three  feet  and 
an  inch  make  an  ell.     Six  ells  make  a  fall ; 
and  six  ells  long  by  six  broad  make  a  square 
fait  or  rood.     Skene,  h.  t. 
PartioQUr  Averaga.    See  Average. 
Partnenhip.    See  Society. 
Psisage.    See  Road.     Ish  and  Entry. 
Pasaen^en.    As  to  the  rights  and  liabili- 
ties of  passengers  by  land  and  sea,  see  the 
articles  Navtee,  Caupones.      Public  Carriages. 
Luggage.     Stage- Coaches. 

Pacses  for  Shipe.  See  Ship.  Prite  Lass. 
Capture. 

FasBlTe  Titles.  By  the  law  of  Scotland, 
the  whole  property  of  a  deceased  penKNi  is 
liable  for  all  the  debts  he  may  have  mb- 
tracted ;  and  the  heir  who  takes  np  theme- 
cession  of  the  deceased  thereby  incun  a  p»> 
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Eooal  li&bility  for  his  debts  and  obligatioQB. 
Anciently,  it  would  Appear  tbatt  he  responsi- 
bilitf  of  the  heir  extended  no  farther  than 
to  the  value  of  the  property  to  which  he  snc- 
ceeded.  But  this  gave  facilities  to  the  heir 
for  secreting  much  of  the  deceased's  property, 
and  thereby  defrauding  creditors;  and  in 
order  to  obviate  such  frands,  certain  acts  on 
the  part  of  the  heir  are  he!d  sufficient  io  law 
to  render  him  universally  responsible  for  the 
debtsof  the  ancestor.  This  has  been  termed 
a  passive  title,  by  which  the  heir,  without 
acquiring  au  active  title,  as  by  service  or  con- 
firmation, tacitly  and  by  implication  subjects 
himself  to  the  responsibilities  belonging  to 
the  character  of  heir.  .  All  passive  represen- 
tation was  founded  on  a  presumption  of 
fraud  on  the  part  of  the  lieir  ;  and  therefore, 
where  an  beir  was  desirous  of  introniitting 
and  fairly  accounting  for  his  intromiesions  to 
the  creditors  of  the  ancestor,  he  might  do 
by  making  an  inventory  of  the  heritable  estate 
of  the  deceased,  and  serving  with  reference 
to  such  inventory,  technically  called  entry 
ntm  beaejieio  inveiitarii.  The  ancient  law  )uu 
been  restored  by  the  act  10  and  11  Vict.  c. 
47,  1847,  which  limits  the  responsibility  of 
an  heir  expeding  a  special  service  to  the  value 
of  the  lands  embraced  by  the  service.  By 
the  same  act,  the  representation  under  a 
general  service  may  ha  limited  to  the  lands 
specified.  With  regard  to  moveables,  where 
Uie  heir  chooees  to  pursue  the  regular  method, 
he  is  accountable  only  for  the  effects  con  firmed ; 
and  the  inclination  of  the  more  recent  decisions 
is  in  every  esse,  whether  relating  to  heritable 
or  to  moveable  succession,  to  restrict  the  re- 
■ponaibility  to  the  value  of  the  Buocession, 
wherever  fraud  is  not  impntahle  to  the  heir. 
See  Benefieium  Inventarii. 

The  passive  titles  which  have  been  intro- 
duced for  the  security  of  creditors,  are,  I. 
OkkxjuL:  «s,1.  Getlioprohcerede;  2.  Prte- 
cef4io  hareditalii ;  and,  3.  Certain  statutory 
or  presumptive  passive  titles.  Or,  II.  Pab- 
TiAi.:  as,  1.  By  stating  a  peremptory  de- 
fend) ;  or,  2.  By  failing  to  renounce.  The 
only  passive  title  relating  to  moveable  succes- 
sion  is  vitiouB  intromission.  A  few  words  will 
explain,  suffioiently  for  the  present  purpose, 
thegroundsandnatureofthosepaasivetitles: — 

I.  Okszhal  Passive  Titlis. 
1.  Gutio  pro  Hwrede. 
Getlio  pro  harede,  or  behaviour  as  an  heir, 
signifies  the  heir's  behaving  or  conducting 
himself  in  such  a  manner,  with  respect  to  his 
predecessor's  heritage,  as  none  but  the  heir 
IS  legally  entitled  to  do.  See  Behaviour  at  Heir. 

2.  Prfceeptio  Harediiatit. 
This  passive  title  may  be  incurred  where 
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the  heir-apparent  accepts  from  his  ancestor 
a  gratuitous  right  to  the  heritage,  or  any 
part  of  it,  to  which  he  himself  might  have 
succeeded  as  heir.  It  is  called  praceptio  luer»- 
dibilis,  because  it  is  a  taking  of  the  succeffiion 
prematurely,  and  before  it  has  opened  to  the 
heir  by  his  ancestor's  death.  The  effect  of 
this  anticipation  is  to  render  the  heir  liable 
for  the  debts  of  his  predecessor  contracted 
prior  to  the  date  of  the  gift.  But  should  the 
disposition  to  the  heir  remain  latent,  and 
should  no  infeflment  be  taken  upon  it,  it  may 
be  reduced  on  the  head  of  fraud  by  posterior 
creditors  of  the  person  in  possession.  In  order 
to  subject  the  heir  in  this  passive  title,  the 
grant  must  be  gratuitous ;  for  there  is  no- 
thing to  prevent  a  fair  sale  to  the  heir  for  an 
adequate  price,  provided  evidence  of  the  one- 
rosity  of  the  transaction  be  preserved,  and 
that  there  be  no  room  for  challenge  under 
the  act  1621,  c.  18.  See  Conianct  and  Confi- 
dent. When  a  right  of  this  kind  is  given  in 
implement  of  an  obligation  under  a  marriage- 
contract,  its  effect,  as  regards  the  passive  title, 
depends  on  the  fact  whether  the  contract  cre- 
ates Ajus  erediti  in  the  heir,  or  a  mere  ipa 
iucMssionie,  Where  the  marriage-contract 
vests  aj'us  erediti  in  the  heir,  as,  for  example, 
when  it  contains  an  obligation  to  infeft  the 
heir  of  the  marriage  against  a  certain  day, 
the  heir,  in  that  case,  incurs  no  passive  title 
by  accepting  the  conveyance  from  hie  father. 
On  the  other  hand,  where  the  heir  has  a  mere 
*pes,  he  will  incur  the  passive  title  by  accept- 
ing a  gratuitous  conveyance  from  his  father. 
This  passive  title  may  be  incurred  by  the  me- 
diate as  well  as  the  immediate  apparent  heir 
in  the  direct  line.  Thus,  a  proprietor  cannot 
convey  gratuitously  to  his  grandson  any  mon 
than  he  can  convey  to  his  son,  the  father  of 
that  grandson.  But,  in  the  case  of  a  gratui- 
tous right  grant«d  to  a  brother  by  one  who 
has  no  issue,  the  brother,  though  next  in  suc- 
cession at  the  date  of  the  grant,  is  not  liable 
priEceptioite ;  yet  a  daughter  (though  there 
might  have  been  a  male  heir  at  the  death  of 
the  father)  was  rendered  liable  prtEcepiione 
for  acceptingof  a  disposition  from  her  father. 
The  conveyance  of  heritage,  or  an  assignation 
to  a  loan,  in  the  same  way  with  a  disposition 
to  lands,  falls  under  this  passive  title  ;  bnt  a 
conveyance  of  moveables  to  the  heir  in  herit- 
age has  not  the  same  effect.  The  heir  who 
incurs  the  passive  title  of  pr(Eceptio  hceredHatis 
is  no  farther  liable,  in  consequence  of  his  ac- 
ceptance, than  he  would  have  been  had  he, 
of  that  date,  entered  heir  to  the  granter,  so 
as  to  subject  himself  to  the  debts  at  that  timt 
chargeable  against  the  granter.  It  may  there- 
fore be  doubted  whether  he  would  now  be 
held  liable  beyond  the  value  of  the  subject 
received  from  his  ancestor;     The  heir  has  no 
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concern  wiih  posterior  contractians ;  not  even 
with  those  contracted  between  the  dal«  or  the 
right  and  the  infeftmeDt  following  thereon. 
Hence,  the  heir  ib  called  snecetsor  titnh  lucra- 
tivo  posl  contractam  debitum.  Enk.  B.  iii. 
lit.  8,  5  87,  et  seq. ;  Stair,  B.  iii.  tit.  5,  §§  10, 
14,  and  til.  7 ;  Morels  Notes,  p.  cccssxviii- ; 
Ersk.  B,  iii.  tit.  8,  §  87,  etteq. ;  Bank.  ii.  374 ; 
BeU'a  Com.  i,  660 ;  Bdl'i  Prine.  §  1918 ;  Sand- 
ford  on  Ueritable  Sueeession,  ii.  90-4 ;  Brovm's 
Sffnop.  1473,  1549  ;  S.  <t  D,  xiii.  31. 

The  passive  titles  of  geitio  pro  h<ETedt  and 
praeeplio  hareditath  agree  in  this,  that  neither 
of  them  can  affect  the  heir,  unless  the  Eubjects 
be  such  as,  on  the  ancestor's  death,  he  is  en- 
titled to  take  up  qua  heir.  So  much  is  this 
the  case,  that  when  a  right  is  taken  by  a 
father,  not  to  himself,  but  to  his  son,  as  the 
son  does  not  take  the  property  as  heir  bnt 
as  dispoaee,  be  is  not  liable  on  either  of  these 
passive  titles.  The;  farther  agree  in  this, 
that  neither  title  can  be  extended  beyond  the 
etfect  which  would  have  been  produced  by  the 
actual  entry  of  the  heir,  so  as  to  entitle  him 
to  the  benefit  of  discussion  and  an  action  of 
relief  against  eiocutors,  or  any  other  order  of 
heirs,  primarily  liable  in  the  debts  he  may 
ha?e  paid ;  and,  lastly,  they  agree  in  this, 
that  in  both  some  intromission  after  the  death 
of  the  ancestor  must  appear.  These  two  pas- 
sive titles  differ,  however,  in  so  far,  that  be- 
haviour as  beir,  as  being  intromission  without 
the  order  of  law,  is  a  quasi  delict ;  and  there- 
fore, unless  an  action  has  been  raised  against 
the  heir  during  his  lifetime,  the  action  can- 
not be  brought  against  those  who  may  suc' 
coed  to  hira ;  because  no  action  founded  on  t 
delinquency  is  transmitted  against  hoirs 
where  there  has  not  been  Uti  scon  testation 
while  the  delinquent  was  alive.  But  the  pro:- 
ceptio  hwredilatii  is  considered  as  equivalent 
to  an  entry  as  heir,  by  which  the  heir  enters 
into  an  implied  contract  with  the  creditors, 
and  undertakes  the  burden  of  the  ancestor's 
debts  ;  and  all  obligations  arising  ex  contractu 
are  transmissible  against  heirs.  Ersk.  B. 
tii.  8,5§91,  92. 

3.  Statutory  Pa$tive  Titke. 
1.  An  adjudication  oa  a  trust-bond. — This 
is  an  eipedient  whereby  ao  heir,  who  ii 
certain  as  to  the  state  in  which  his  ancestor  has 
left  his  affaire,  and  of  the  obligations  which  he 
may  incur  by  entering  heir,  instead  of  taking 
up  the  succession,  executes  a  bond  in  favour  of 
a  rxinfidential  friend,  acknowledging  a  debt  to 
him,  and  at  the  samo  time  obtaining  a  back- 
bond from  the  conQdential  person  esplanatory 
of  the  nature  of  the  transaction.  The 
nominal  creditor  in  this  trtul-bond,  as  it  is 
called,  then  charges  the  heir  ta  enter  to  his 
predecessor  io  the  usual  form  ;  the  heir  re- 
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nonneea ;  and  the  nominal  creditor,  as  credi- 
tor of  the  heir,  obtains  a  decree  of  conctiUi- 
tion,  and  thereafter  an  adjudication  agaiiut 
the  hareditat  jaeeni  of  the  deceased.  On  this 
the  trustee  ia  infeft;  and  then,  in  implement 
of  the  back-bond,  he  dispones  the  subject  Ui 
which  he  has  thus  acquired  a  title  to  the  beir. 
To  prevent  the  bad  conse<]uenc«B  resulting  to 
creditors  from  this  device,  it  was  provided,  by 
the  act  1695,  c.  24,  that  if  an  heir,  without 
being  served,  shall  possess  any  part  of  his 
ancestor's  estate,  or  purchase  any  right,  re- 
deemable or  irredeemable,  or  any  legal  dili- 
gence affecting  it,  otherwise  than  as  taigbtst 
offerer,  without  collusion,  at  a  judicial  sale, 
such  possession  or  purchase  shall  be  deemed 
behaviour  as  heir.  Sandford  on  Herii.  Sne- 
ceii.  ii.  9,  16,  et  teg. ;  Jurid.  Stylet,  2d.  edit 
ii.  96;  EtbL  B.  iii.  tit.  8,  §  72,  atd  NoU  fcf 
Mr  hory;  Beli't  Princ.  §  834;  Sandford  m 
EniaiU,  349. 

2.  The  passing  6_((  an  heir  three  years  in  pot- 
session. — This  passive  title  is  established  by 
the  act  1695,  c.  24,  and  it  arises  where  aD 
heir,  passing  by  a  preceding  beir  who  had 
possessed  as  apparent  heir  for  the  period  of 
three  years,  servos  to  a  more  remot«  heir, 
if  he  pass  by  his  father,  and  enter  •• 
heir  to  his  grandfather,  or  succeed  to  one 
more  remote,  upon  an  adjudication  proceeding 
on  his  trust-bond,  the  effect  of  this  is  u> 
render  the  heir  so  passing  by  liable  for  the 
debta  and  deeds  of  the  heir  passed  by,  to  the 
value  of  the  estate  to  which  he  enters.  In 
the  sense  of  this  act,  the  obligations  coma 
under  by  a  marriage-contract  will  be  effecinal 
against  the  estate,  becauso  tbey  are  accounted 
onerous;  but  the  heir  passing  by  is  not  bound 
to  give  effect  to  the  gratuitous  deeds  of  the 
interjected  apparent  heir.  Where,  howeTer, 
the  heir,  without  entering,  attains  potsesEitin 
of  the  estate,  he  may  continue  the  possetaioD 
without  falling  under  the  statnte,  or  iaearriDg 
a  passive  title.  Ersk.  B.  iii.  tit.  6,  §  94 ;  S^t 
Com.  i.  664  ;  Bell's  Princ.  §  1929 ;  Rtutt.  ib. ; 
Kamee'  Equity,  124. 

3.  Under  the  same  statute,  1695,  e.  24,  it 
is  declared  to  constitute  a  passive  title,  that 
an  apparent  heir  shall  possess  any  part  of  the 
ancestor's  estate,  except  upon  lawful  purcfaan 
by  public  roup,  under  a  title  vested  in  tbt 
person  of  any  such  near  relation  aa  the  a^ 
parent  heir  may  also  succeed  to  as  heir.  BnL 
B.  iii.  tit.  8,  §  94.     See  Apparent  Heir. 

II.  Faktial  Passive  Titlkb. 

1.  By  staling  a  peremptory  d^enet. 

When  an  beir  is  cited  as  repreeenting  Ui 

ancestor,  he  incurs  a  passive  title  if  fae  attim 

a  peremptory  defence.    For  ex^ple,  wn 

he  to  state  that  the  debt  has  be«o  fuidflrv- 
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tingnished,  or  that  the  debt  is  prescribed,  he 
would  iocnr  &  passive  title,  because,  uuleas  in 
the  character  of  heir,  he  has  do  title  to  state 
saeh  a  plea.  But  this  extends  only  to  the 
particular  debt,  and  does  not  iafer  a  general 
passive  title.     Enk.  B.  iii.  tit.  8,  §  93. 


2.  Where  Ike  heir  neglects  to 
Where  an  heir  ischargod  to  enter,  if  he  does 
not  mean  to  represent  the  deceased,  he  ought 
to  renoance  the  succession ;  and  if  he  neglects 
to  do  80,  he  incurs  a  passive  title,  and  nay 
be  pursued  personally  for  the  debt :  this,  in 
the  same  maooer  with  the  former,  infers  do 
farther  obligation  than  in  regard  to  the  parti- 
cular debt  charged  on.  This  renunciation 
may  be  made  and  produced  in  the  process  of 
constitution  at  any  time  before  decree  is  given, 
or  even  after  decree  has  been  prouounced,  if 
it  has  been  pronounced  in  absence.     Ersk.  ib. 

VmOUS  ISTBOMISSlOIf. 

Vitious  inlromution  is  the  only  passive  title 
rec<^iBed  in  moveable  succession.  It  signiSes 
an  unirarrantable  intermeddling  with  the 
moveable  estate  of  a  defunct  without  the  order 
of  law.  This  passive  title  is  not,  like  those 
relating  to  heritage,  limited  to  the  persons 
legally  entitled  to  the  snccession,  but  may  be 
iDcnrred  by  any  one  whose  opportunities  allow 
of  his  intromitting  with  the  deceased's  move- 
able effects ;  and  the  mere  intermeddliog  is 
sufficient,  although  the  article  should  not  be 
applied  to  any  use  by  the  intromitter.  So 
also,  an  executor  confirmed,  intromitting  with 
more  than  is  given  up  in  the  inventory  in  the 
con6rmation,  is  accounted  a  vitious  intro- 
mitter. But  this  passive  title  has  no  place^ 
1.  Where  the  article  introniitted  with  had 
ceased  to  be  part  of  the  defunct's  estate  prior 
to  the  intromission.  By  the  stat.  1696,  c.  20, 
the  confirmation  of  an  executor-creditor,  as 
being  of  the  nature  of  a  step  of  diligence,  does 
not  screen  from  the  passive  title  a  third  party 
intermeddling,  unless  he  claim  through  the 
creditor  confirmed,  or  unless  his  introniiesion 
has  been  merely  with  the  special  subject  con- 
firmed. 2.  The  passive  title  is  excluded  by 
ftny  probable  title  in  the  inlromitter  sufficient 
to  remove  the  presumption  of  fraud  on  which 
this  passive  title  rests;  and  necessary  intro- 
mission by  the  members  of  the  deceased's 
family,  euttedia  causa,  infers  no  passive  title. 
Lastly,  The  passive  title  is  excluded  by  the 
JDtromitter's  confirmation  as  executor,  ivliere- 
by  he  incurs  an  obligation  to  account  to  the 
extent  of  the  inventory  conArmed ;  and  where 
the  intromitter  is  a  relict,  or  one  of  the  nest 
of  kin,  her  or  his  confirmation,  at  any  time 
within  a  year  after  the  death  of  the  defunct, 
will  exclude  the  passive  title,  notwithstanding 


PAS 


617 


a  prior  citation.  As  this  passive  title  is  in- 
tended for  the  benefit  of  creditors,  it  cannot 
be  pleaded  by  legatees ;  aud  as  it  arises  ex 
deliclo,  it  cannot  be  founded  on  against  the 
heir  of  tlie  intromitter;  but  if  the  action  be 
restricted  to  simple  restitution,  it  may  be  in- 
sisted in  against  the  iotromitter's  representa- 
tive. It  also  follows,  from  tliis  being  a  delict, 
that  all  the  vitious  intromitlers  are  liable 
sinyuli  in  soUdum  to  the  creditors — the  intro- 
mitter who  pays  having  a  claim  of  relief  pro 
rata  against  his  co-dolinquents ;  and  if  the 
creditor  sue  the  intromitters  jointly  in  the 
same  summons,  they  are  liable  jira  virili — t. «., 
in  equal  sums  according  to  their  number,' not 
according  to  the  extent  of  their  intromissions; 
Ersk.  B.  iii.  tit.  9,  §  49,  et  seq.  The  Act  of 
Sederunt  23d  Feb.  1692  establishes  a  pre- 
sumptive vitious  intromission  against  those 
who,  on  the  death  of  a  person  who  is  succeeded 
by  a  minor,  fall  to  seal  up  his  repositories  as 
soon  as  he  becomes  insensible.  Where  the 
defunct  dies  in  his  own  house,  this  must  be 
done  by  his  nearest  relations.  Where  he 
dies  in  the  house  of  another,  the  duty  devolves 
on  the  master  or  mistress  of  the  house,  who 
must  deliver  the  keys  of  his  repositories  to 
the  judge-ordinary,  for  behoof  of  all  concerned. 
Ersk.  B.  iii.  tit.  9,  §  49,  rf  «eg.;Banjt.  ii.420; 
Beirs  Com.  i.  661 ;  Beil's  Prine.  §  1921 ;  Jurid. 
Slj/les,  2d  edit.  iii.  108,  112;  Stair,  B.  iii. 
tit.  9  ;  More's  Notes,  p.  ccclxiv.  See  Exeeuior, 
Paaturage;  is  a  known  rural  servitude, 
whereby  the  proprietor  of  the  dominant  tene- 
ment is  entitled  to  pasture  a  certain  number 
of  his  cattle  on  the  grass  grounds  of  the  ser- 
vient tenement.  This  right  may  be  constituted 
either  by  express  grant  or  by  prescription. 
The  right  of  common  pasturage  is  often  given 
generally  in  the  original  feu-right,  and  in 
that  case  the  extent  of  the  burden  will  be 
explained  by  possession  ;  or  the  grant  specifies 
the  ground  over  which  the  servitude  is  to  ex< 
tend.  W  here  the  right  extends  over  a  com- 
mon, and  is  indefinite  as  to  the  Dumber  of 
cattle  to  be  pastured,  the  right  is  not  un- 
limited, but  will  be  regulated  as  to  its  extent 
by  the  number  of  cattle  which  each  of  the 
dominant  proprietors  can  fodder  during  the 
winter  on  the  dpminant  lands.  The  action 
whereby  the  parties  having  servitudes  of  pas- 
turage over  a  common  adjust  their  rights  is 
called  an  action  of  eowmivg  and  rowmin^. 
Common  pasturage  may  be  constituted  by  pre- 
scription—i.e., by  the  acquirer's  uninterrupted 
exercise  of  the  right  for  forty  years  on  lands 
contiguous  to  his  own,  under  a  general  clause 
in  his  charter  cum  communi  paeiura;  or  even 
by  the  common  clause  of  part  and  periinent, 
without  aclause  of  pasturage.  The  proprietor 
of  the  dominant  tenement  is  not  entitled  to 
communicate  the  servitude  to  cattle  and  dieep 
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not  hiB  own  ;  thus,  he  cannot  let  the  right  of 
pasturage  -to  drovers  or  others  not  actually 
poBseBsing  the  dominant  lands.  The  pro- 
prietor of  the  Borvieot  teaement  may  plough 
portions  of  the  ground  over  which  the  servi* 
tnde  extends,  provided  he  leave  enough  in 
grass  for  the  use  of  the  domioant  tenement. 
Ertk.  B.  ii.  tit.  9,  6  14,  el  ieq.;  Bank.  B.  ii. 
tit.  7,  §  32 ;  BdVt  Prine.  §  1D13 ;  Illtui.  ib. ; 
RomU  Lect.  ii.  176;  BellonLeates,  ii.  280; 
Stair,  B.  ii.  tit.  3,  §  73 ;  tit.  7,  §  14.  See 
Sewminff  and  Rowming. 

Pfttenti.  A  letter-patent  royal  ie  a  grant 
from  the  Crown  under  the  great  seal.  The 
term  patent  is,  however,  generally  understood 
to  mean  a  patent  for  an  invention.  Patents 
for  inventions  were  eipreaaly  excepted  from 
the  operation  of  the  statute  21  James  I.  c.  3, 
against  monopolies.  See  Monopoliet. 
€th  section  declares,  that  the  act  shall  not 
extend  to  letters-patent  or  grants  of  privi- 
lege for  fourteen  years,  "of  the  sole  working 
or  making  of  new  manufactures  within  the 
realm,  to  the  true  and  first  inventor  and  in- 
ventors of  Bnch  manufactures,  which  others 
at  the  time  ahall  not  ose,  so  as  also  tbey  be 
not  contrary  to  the  law,  nor  mischievous  to 
the  State,  by  raising  prices  of  commodities  af 
home,  or  hurt  of  trade,  or  generally  incon- 
venient. The  said  fourteen  years  to  be  ao- 
counted  from  the  date  of  the  first  letters- 
patent,  or  grants  of  such  hereafter  to  be  made, 
hut  that  the  same  shall  he  of  such  force  as 
they  should  be  if  this  act  bad  not  been  made, 
and  of  none  other."  The  act  5  and  6  Will. 
IV.  c.  83  was  passed  to  amend  the  laws 
touching  letters-patent  for  inventions,  and  to 
afford  better  protection  to  the  patentees.  The 
following  are  the  provisions  of  this  act: — Any 
person  who,  as  grantee,  assignee,  or  other- 
wise, has  obtained,  or  shall  obtain,  letters' 
patent,  may  enter  with  the  clerk  of  the  pa- 
tents of  England,  Scotland,  or  Ireland,  having 
first  obtained  the  leave  of  the  Attorney- 
General  or  Solicitor- General  in  the  case  of 
au  English  patent ;  of  the  Lord  Advocate 
Solicitor-General  of  Scotland  in  the  case  of  a 
Scotch  patent;  or  of  the  Attorney  or  Solieitor- 
Oeneral  for  Ireland  in  the  cose  of  an  Irish 
patent — certified  by  his  /af .and  signature — 
a  disclaimer  of  any  part  of  either  tiie  title  of 
the  invention  or  of  the  specification,  stating 
the  reason  for  such  disclaimer ;  or  he  may, 
with  the  same  leave,  enter  a  memorandum  of 
any  alteration  in  the  title  or  specification, 
provided  it  be  not  such  a  disclaimer  or  alter- 
ation aa  shall  extend  the  exclusive  right 
granted  by  the  letters-patent.  This  disclaimer 
or  memorandum  of  alteration  being  filed  by 
the  clerk  of  the  patents,  and  enrolled  with 
the  specification,  ie  held  as  part  of  the  letters- 
patent  or  specification  in  all  courts  what«ver. 
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The  specification  here  mentioned  meant  a 
description  of  the  invention,  which,  in  tarai 
of  an  act  of  Queen  Anne,  must  be  given  is 
and  enrolled  in  Chancery.  The  conBtmction 
of  the  words  in  specifications  is  very  rtrict. 
The  invention  must  be  fully,  fairly,  and  in- 
telligibly described,  and  must  exactly  acoonl 
with  the  patent.  The  method  and  effect 
must  be  fully  detailed,  and  nothing  nsefal 
omitted,  and  the  most  advantagoona  mode 
must  be  stated.  The  terms  employed  an 
interpreted  according  to  the  acceptation  of 

fractical  men  at  the  time  of  the  eurolmeot. 
n  order  to  give  time  for  preparing  k  proper 
specification,  the  application  for  a  patent  may 
be  preceded  by  a  caveat  to  prevent  surprise : 
but  this  will  not  prevent  disclosure,  nor  de- 
bar other  inventors — the  preference  of  the 
pretensions  of  competitors  being  detenulned 
on  proof  of  their  rights.  The  act  provides, 
that  any  person  may  enter  a  eav«af  against  a 
disclaimer  or  alteration,  which  gives  the  partv 
entering  it  a  right  to  have  notice  of  the  ap- 
plication being  heard  by  the  Atton>ey>tie- 
neral  or  Solicitor- General  or  Lord  Advo- 
cate, respectively.  No  disclaimer  or  alteration 
can  be  received  in  evidence  in  any  action  or 
suit  (except  in  proceedings  by  leire  fada*) 
pending  at  the  time  when  such  disclaimer  or 
alteratioa  was  enrolled ;  hot  in  such  action 
the  original  title  and  specificatioQ  alone  an 
received.  The  Attorney  or  Solicitor  General 
or  Lord  Advocate  may,  before  granting  his 
Jktt,  require  the  party  applying  for  it  t«  ad- 
vertise his  disclaimer  or  alteration,  as  may 
seem  right ;  and  if  anch  advertisement  is  re- 
quired, tbejiaf  must  certify  that  it  has  beaa 
duly  made.  If  in  any  suit  it  be  proved 
or  specially  found  by  the  verdict  of  a  jury, 
that  any  person  who  has  obtained  letters- 
patent  for  an  invention,  or  supposed  inven- 
tion, was  not  the  first  inventor  of  it,  or  of 
part  of  it,  by  reason  of  some  other  person 
having  invented  or  used  it,  or  some  part  trf'it, 
before  the  date  of  the  lettera>patent ;  <h-  if 
the  patentee  or  his  assignees  discover  that 
some  other  person  had,  unknown  to  him,  is- 
vented  it,  fae,  the  patentee,  or  his  aasigneeii 
may  petition  her  Majesty  in  Council  to  eon- 
firm  the  letters-patent,  or  grant  new  letter*- 
patent.  The  matter  of  this  petition  ia  heard 
before  the  judicial  committee  of  the  Privy 
Council ;  and  this  committee,  upon  eiatnini^ 
the  matter,  and  being  satisfied  that  the  pates- 
tee  believed  himself  to  be  the  first  and  "rigiwal 
inventor,  and  that  the  invention,  or  part  of  ^ 
hadnotbeen  publiclyandgeaerallyusedbefbn 
the  date  of  the  first  letters-patent,  may  my  jit 
to  her  Majesty  their  opinion  that  Uie  pr^vef 
the  petition  ought  to  be  compliedwith,aMlW 
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The  letters-patent  are  then  aTaiUU%' 
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aod  eqaity,  to  give  to  the  petitioDor  the  solo 
right  of  using)  making,  and  veDdiog  tie  ia- 
voution  against  all  persooB  whatever.  Any 
person  apposing  the  petition  is  entitled  to  be 
neard  before  the  committee;  and  an;  party 
to  a  former  snit  or  action,  touching  the  first 
letters-patent,  is  entitled  to  have  notice  of  the 
petition  before  its  being  presented.  If  any 
action  at  law,  or  any  suit  in  equity  for  an 
account,  be  brought  for  infriDgement  of  let- 
ters-patent, or  an;  setrefaciat  to  repeal  them, 
and  if  a  verdict  pass  for  the  patentee  or  bis 
assignees,  or  if  a  final  decree  or  decretal 
order  be  made  for  him  or  them  upon  the 
merits  of  the  suitt  the  judge  before  whom 
action  is  tried  may  certify  on  the  recordi 
the  judge  who  makes  the  decree  or  order  may 
give  a  certificate  under  his  hand,  that  the 
validity  of  the  patent  came  in  question  be- 
fore him.  And  this  record  or  certificate, 
given  in  evidence  in  any  other  suit  or  action 
tonching  the  patent,  entitles  the  patentee  or 
his  assignees,  if  a  verdict  pass  or  a  decree  be 
made  in  his  or  their  favour,  to  treble  costs,  to 
be  taxed  at  three  times  the  taxed  costs ;  un- 
less the  judge  who  tries  the  second  or  other 
action  certify  that  treble  costs  ought  not  to 
be  given.  Application  may  be  made  for  pro- 
longation of  the  term  of  the  patent.  The 
provisions  of  the  act  upon  this  subject  are, 
that  if  any  person  who  has  obtained  letters- 
patent  advertise  in  the  London  Qazette  three 
times,  and  in  three  London  papers,  and 
three  times  in  some  country  paper  pub- 
lished in  the  town  where,  or  near  to  which, 
he  carried  on  tiie  manufactore  according  to 
the  specification,  or  in  which  be  resides,  if  he 
carry  on  no  manuftwture,  or  published  in  the 
county,  if  there  be  none  published  in  the 
town,  iJiat  be  intends  to  apply  to  her  Majesty 
in  Council  for  a  prolongation  of  his  exclusive 
privilege ;  and  if  he  petition  her  Majesty  to 
that  effeet,  any  person  may  enter  a  caveat 
at  the  Council  Office.  And  if  her  M^esty 
refer  the  consideration  of  the  petition  to  the 
judicial  committee  of  the  Privy  Council,  and 
notice  be  given  to  the  persons  entering  MveaJs, 
the  petitioner  and  persons  entering  oavetU*  are 
beard  by  connsel  and  witnesses.  The  com- 
mittee may  then  report  to  ber  Majesty  that 
an  extension  of  the  term  in  the  letters-patent 
should  be  granted ;  and  her  Majesty  is  autho- 
rised, if  she  think  fit,  to  grant  new  letters- 
patent  for  a  term  not  exceeding  seven  years 
after  the  expiry  of  the  first  term.  No  exten- 
sion can  be  granted  if  the  petition  be  not  made 
and  prosecuted  with  effect  before  the  expira- 
tion of  the  term  originally  granted  in  the 
letters-patent.  In  any  action  brought  for 
the  infringement  of  letters-patent,  the  defend- 
ant, on  pleading  to  the  action,  must  give  to 
the  plaintiff,  and  in  any  tdrtfaeiM  to  repeal 
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letters-patent  the  plaintiff  must  file  with  bis 
declaration,  a  notice  of  any  objections  on  which 
be  means  to  rely  at  the  triu  of  the  action; 
and  no  objection  is  allowed  to  be  made  in  be- 
half of  such  defendant  or  plaintiff  unless  he 
prove  the  objections  stated  iu  the  notice.  But 
aoy  judge  at  chambers  may,  on  summons 
served  by  such  defendant  or  plaintiff  on  his 
opponent  to  show  cause  why  he  should  not  be 
allowed  to  offer  other  objections,  give  leave  to 
offer  objections  of  which  notice  has  not  been 
given.  In  actions  brought  for  infringement 
of  a  letter-patent,  the  costs  of  each  part  of 
the  case  are  given  according  as  either  party 
has  succeeded  or  failed  therein,  regard  being 
had  to  tbe  notice  of  objections,  as  well  as  the 
counts  in  the  declaration,  and  without  regard 
to  the  general  result  of  the  trial.  If  any 
person  put  upon  goods  made  or  sold  by  him, 
without  a  patent,  the  name  or  imitation  of  the 
name  of  a  patentee  for  such  goods,  or  the 
word  "  Patent,"  "  Letters-Patent,"  or  such 
like  word,  without  leave  in  writing  from  the 
patentee  or  his  assignees,  he  is  liable  for  eacb 
offence  to  a  penalty  of  fifty  pounds,  to  be  re- 
covered in  any  of  the  Courta  of  Record  at 
Westminster  or  in  Ireland,  or  in  the  Court  of 
Session  in  Scotland.  One  half  of  the  penalty 
goes  to  the  Crown,  the  other  to  the  person 
who  sues  for  it. 

In  the  construction  of  these  statutes,  it  has 
been  found  that  the  subject  of  a  patent  must 
be  something  vendible.  A  mere  principle  or 
method  would  not  be  snfflcient ;  but  if  the 
patent  were  actually  for  a  process  or  thing 
produced,  it  would  not  be  a  valid  olyection 
that  the  specification  described  it  as  a  me- 
thod. A  new  process  of  manufacture,  to  be 
carried  on  by  known  implements,  or  elements 
acting  upon  known  sabstaQces,  so  as  to  pro- 
duce some  other  known  substance,  may  be  a 
lawful  subject  of  patent,  provided  it  be  in  a 
cheaper,  better,  or  more  eipeditioos  manner. 
The  improvement  of  an  old  commodity  or 
manufacture  is  a  fair  subject  of  patent,  pro- 
vided the  old  part  be  not  described  as  new. 
A  patent  for  an  entire  subject,  in  which  an 
old  is  united  with  a  new  commodity,  is  bad, 
unless  the  combination  be  new,  and  produc- 
tive of  a  new  result.  The  improver  of  a  ma- 
chine under  an  existing  patent  cannot,  with- 
out the  consent  of  the  patentee,  use  his  in- 
vention till  the  expiration  of  the  first  patent. 
A  discovery  or  invention  imported  may  be  the 
subject  of  a  patent.  But  a  patent  for  an  in- 
vention truly  made  by  the  patentee  will  be 
good,  although  a  model  of  a  similar  machine 
imported  from  abroad  had  been  seen  before 
the  date  of  the  patent,  provided  the  machine 
itself  have  not  previously  been  made  and  in- 
troduced into  practice.  The  patentee  may 
either  grant  license  to  certain  individuals  to 
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use  his  right,  or  ho  may  transfer  his  entire 
right  b;  one  deed  of  assignation,  accompanj'- 
iog  the  transfer  with  delivery  of  the  patent ; 
and  his  creditors  may  compel  him  to  raise 
money  in  this  way  for  their  payment.  A  pa- 
tentee cannot  transfer  his  rigiit  to  more  than 
fire  persons.  In  Bell's  IHiutratioin,  vol.  i>, 
§  1350,  abstracts  are  given  of  several  Eng- 
lish decisions  upon  the  subject  of  patents. 
See  also  BeWs  Com.  i.  lO'J,  et  seq.;  Bell't 
Priad.  §  1318  ;  More's  NoUt  on  Stair,  cxli. 
See  Literary  Property. 

The  law  concerning  letters -patent  for  inven- 
tions was  amended  by  the  arts  15  and  16  Vict, 
c.  83,  1852,  and  16  and  17  Vict.  c.  115, 1853. 
Pater  est  qnem  Kaptdee  Demonstrast. 
See  Filiation.     Legitimofy. 

Patema  patemiB,  Katerna  matemis.  In 
the  Roman  law,  where  a  person  died  leaving 
half- brothers,  both  consanguinean  and  uterine, 
«  distinction  was  taken,  as  to  his  succession, 
between  what  he  had  derived  from  his  father 
and  what  he  had  derived  from  his  mother. 
The  former  went  to  his  brothers-consangui- 
noan,  the  latter  to  his  brothers-uterine,  on 
the  maxim,  PaterTiapalemis,  matema  matemis. 
And  generally,  the  principle  of  the  maxim 
applied  to  any  competition  between  relations 
on  the  father's  and  mother's  side.  This  rule 
has  no  place  in  the  law  of  Scotland,  where 
the  half-blood  uterine,  and  in  general  all  the 
relations  by  the  mother's  side,  are  excluded 
from  succeeding.  Stair,  B.  iii.  tit.  4,  §§  8, 34. 
Paternity.  See  Filiation. 
Patria ;  in  old  law  language,  an  assize  or 
inquest  of  countrymeii,  which  is  called  re- 
cogiiilio  patri(E.  Skene,  h.  I.  See  Bona  Patria. 
Patria  Poteita*.  A  term  used  to  express 
the  singular  power  of  Roman  citizens  over 
their  offspring.  An  uuemancipated  son,  pos- 
sessing in  every  other  relation  the  high  pri- 
vileges of  a  Roman  citizen,  was  merely  a  part 
of  his  parent's  property.  By  the  laws  of  the 
twelve  tables,  the  father  had  the  power  of 
life  and  death  over  his  children.  He  could 
expose  them  when  infants,  and  their  legiti- 
macy depended  upon  his  acceptance  of  them. 
He  could  sell  them,  or  resign  them,  instead 
of  paying  the  damages  which  he  had  incurred 
through  their  fault.  He  and  they  were,  in 
matters  of  private  right,  held  as  one  person, 
ami  there  contd  be  neither  obligation  nor  ac- 
tion between  them.  They  could  neither  con- 
tract marriage  nor  do  anything  else  of  im- 
portance without  his  consent.  But  when  he 
did  permit  his  daughter's  marriage,  his  pa- 
ternal rights  as  to  her  were  destroyed,  and 
she  became,  equally  with  her  own  daughters, 
the  Jilia  famiiiaa  of  her  huaband.  A  son 
could  acquire  no  property  but  with  his  fa- 
ther's consent ;  and  even  when  such  consent 
was  granted,  his  acquisitions  were  called  fe- 


PAT 

the  term  applied  to  the  portion  of  a 
slave.  See  Peculiam.  The  patria  fotatat 
yielded  to  the  son's  official  dignity,  bat  Tft- 
virod  when  that  ceased,  extending  even  to 
grandchildren  and  great  grandchildren,  and 
ceasing  only  when  estiiiguished  by  natorai 
or  civil  death,  or  by  the  ceremony  of  emanci- 
pation. Emaueipation  was  effected  per  at  4 
i.e.,  by  Bulling  the  son  three  times,  n 
presence  of  a  competent  magistrate,  to  a  paUr 
Jidttciirius,  who  was  held  boned,  aft«r  the 
third  sale,  to  re-sell  him  to  bis  natural  father, 
ho  then  finally  manumitted  him,  retaininz 
the  jut  patronattts.  Daughters  and  gnai- 
children,  in  their  manumifisioD,  wer«  sold 
only  once,  with  the  same  formalities.  Bat 
these  troublesome  ceremonies  were  gradoallr 
abolished;  aud  under  Justinian,  a  father 
lid  go  before  any  competent  magistrate, 
I  with  his  son's  consent  declare  bim  fne. 
The  despotic  authority  here  described  as  exer- 
cised by  Roman  parents  was  not  autfaiH'iied 
by  the  later  law.  Sereral  emperors  had  is- 
sued constitutions  to  restrain  the  craelty  viifa 
which  fathers  abused  their  trnst.  First  tbt 
right  of  sale,  and  then  the  power  of  life  and 
death  were  taken  away ;  while  that  of  mo- 
derate chastisement  was  reserved,  and,  in  >f- 
gravated  cirmes  committed  by  the  bod,  the 
privilege  of  prescribing  his  pnnisbment  to  the 
judge,  i.  3,  et  vU.  C.  lie  pat. ;  pot.  L.  un  C. 
de.  emend,  propingu. ;  L.  wn..  C.  da  bis  qvi  par. 
vel  lib.  oecid. ;  L.  11,  D.  de  lib.  et  potlnm.  Is 
Scotland,  authority  go  great  has  never  beeo 
recognised  ;  and  the  relations  of  parent  and 
cliild  are,  directed  by  the  light  of  natnrf, 
viewed  through  a  milder  medium.  On  thtt 
subject,  see  Stair,  B.  i.  tit.  5  ;  Mavle  v.  Mifie, 
dth  July  1823,  appealed  in  1825,  especiallT 
Lord  Kldon's speech  ;  Welletley,  June  4, 182S. 
See  also  Parent  aitd  Child.  Children.  Forii- 
/amiliation.  Aliment.    Adoption.    ArrogatioiL 

Patriarch ;  was  the  title  anciently  pyn 
to  the  head  of  the  Christian  Church.  Tbu 
there  was  the  Patiiarch  of  Jerasalem,  of 
Alexandria,  of  Antioch,  of  Rome,  and  of 
Constantinople,  each  of  which  had  primatet, 
archbishops,  and  bishops  under  him  ;  thoafh 
the  title  bishop  was  used  to  express  even  th« 
patriarch  himself.  These  patriarchs  origi- 
nally were  all  of  equal  authority,  and  eoati- 
nued  to  be  so  until  the  beginning  of  the  b- 
venth  century,  when,  from  several  farovraUe 
incidents,  the  Patriarch  of  Rome  was  aduMW- 
ledged  by  almost  all  the  western  parti  of 
Christendom  as  the  Erst  and  univers^  \aiKf 
of  iheChurch,  by  the  name  at  papa,  or  ftlber, 
an  appellation  formerly  common  to  •!!  K- 
sbops.    Er»k.  B.  i.  tit.  5,  5  2. 

Patrimony ;  an  hereditary  estate  or  iif/ki 
descended  from  ancestors. 
Patrimony  of  the  Chor^    Tte  pM- 
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monyofthe  Church  coneUted  of  tvo  branches: 
1.  or  the  property  of  siich  lands  as  had  been 
gifted  or  devised  to  the  Church,  which  was 
called  the  temporality  of  heneSces.  2,  Of  the 
tithea  of  lands,  which  got  the  name  of  the 
Bpiritnalitj  of  heDefices.  EtsL  B.  ii.  tit.  10, 
§  4.    See  Teinds. 

Patronage.  A  patron  is  one  who  enjoys, 
along  with  other  rights  of  less  importance, 
the  right  of  presenting  a  psrochial  minister 
to  a  vacant  charge.  It  would  appear  that  pa- 
trons were  originally  merely  the  guardians  of 
the  temporal  property  of  particnlar  churches ; 
and  that  the  rights  afterwards  attached  to 
patronage  were  at  first  conceded  by  the 
Church  only  to  those  who  endowed  particular 
churches,  with  a  view  to  encourage  the  prac- 
tice. Afierwards,  however,  similar  rights,  in 
reference  to  other  churches,  were  assumed  by 
persons  of  influence  in  the  neighbourhood ; 
and  while  the  Roman  Catholic  religion  pre- 
vailed, the  Pope,  and  since  the  Reformation 
the  Crown,  have  claimed  to  be  considered  pa- 
trons of  all  churches  in  regard  to  which  no 
right  of  patronage  could  he  shown  hy  indivi- 
duals. In  addition  to  the  right  of  presenta- 
tion, the  patron  in  former  times  had  a  pre- 
eminent seat  and  s  bnrial-place  in  the 
church,  and  a  right  of  precedency  in  pro- 
cessions ;  his  name  and  arms  were  engraved 
on  the  chnrch,  bells,  &c.  He  had  also  the 
disposal  of  the  fruits  of  the  beuefice  during  a 
vacancy,  and  his  consent  was  necessary  to  the 
validity  of  leases  or  feus  hy  the  incumbent. 
The  vacant  stipends  now  go  to  the  Ministers' 
Widows' Fund.  Sea  Vaeaat  Stipend.  The  sta- 
tute 1567,  c  7,  which  abolished  Popery  and 
recognised  the  Reformed  religion,  reserved 
"  the  presentation  of  kick  patronages,"  by 
"  the  just  and  aunctent  patrones."  And,  in 
still  broader  terms,  the  act  1592,  c.  110,  pro- 
vided that  the  presbyteries,  to  whom  all  pre- 
sentatioos  were  thereby  appointed  to  be  di- 
rected, "  bo  bound  and  astricted  to  receive 
and  admit  quhatsumever  qualified  minister 
presented  he  his  Uajesty  or  laick  patronis." 
The  act  immediately  succeeding  (c.  117) 
declared,  in  reference  to  benefices  rendered 
vacant  hy  the  deposition  of  the  incumbent, 
that  if  the  presbytery  refused  a  minister  pre- 
WDted  by  the  patron,  the  latter  should  be 
mtitled  to  retain  the  Iruits  of  the  benefice. 
On  the  estabtisbment  of  Episcopacy,  the 
}rinciple  of  these  acts  was  adopted  in  the  act 
1612,  c  1,  hy  which  presentations  were  ap- 
lointed  to  be  directed  to  the  bishop  of  the 
liocese;  and  it  was  provided  that  if  the 
lisbop  should  refuse  to  admit  a  qualified  mi- 
lister,  still  undeprired,  it  should  be  lawful 
or  the  patron  to  retain  the  fruits  of  ibe  bene- 
ice  ;  and  that  if  no  sufficient  reason  should 
te  given  for  refusal,  letters  of  homing  should 
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be  issued,  charging  the  ordinary  (t.  «.  the  bi- 
shop) to  do  his  duty  in  receiving  aud  admit- 
ting the  presentee.  Some  time  after  the  re- 
establishment  of  Presbytery,  patronage  was 
abolished  hy  1649,  c.  '23,  which  empowered 
presbyteries  to  settle  ministers  "  on  the  Bute 
aud  calling,  or  with  the  consent  of  the  con- 
gregation, on  whom  none  is  to  be  obtruded 
against  their  will."  At  the  Restoration,  the 
act  1649  fell  under  the  Rescissory  Act.  But 
patronage  was  again  abolished  by  1690,  c.  23, 
and  the  right  of  election,  for  the  apfiroval  of 
the  congregatiou,  given  to  the  elders,  with  the 
heritors,  or  the  magistrates  in  burghs.  As 
compensation,  patrous  were  to  receive  COO 
merks  (L.33,  6a.  sterliag)  ;  on  receiving 
which  they  were  bound  to  execute  a  deed  of 
renunciation  of  the  patronage.  Only  three 
parishes  (Cadder,  Old  and  New  Uonkland) 
bad  obtained  effectual  renunciations,  when 
the  right  of  patrons  to  present  was  again  re- 
stored hy  10  Anne,  c  12,  which  declared 
that  it  should  be  lawful  to  all  patrons,  who 
had  not  executed  renunciations  in  terms  of 
the  former  statute,  to  present  as  formerly,  and 
that  presbyteries  should  be  bound  to  admit 
the  qualiBed  presentees  as  presentees  onght 
to  hare  been  admitted  before  the  passing  of 
the  act.  This  act  is  still  in  force  ;  and  at  pre- 
sent, accordingly,  the  first  step  in  the  settle- 
ment of  a  parochial  minister  is  the  presenta- 
tion hy  the  patron.  But  the  presentee  must, 
before  he  acquires  a  right  to  the  stipend  and 
other  emoluments  of  his  office,  he  admitted  to 
it  according  to  the  rules  of  the  Church.  The 
forms  of  admission  and  ordination  by  the  pres- 
bytery, after  trial  and  examination,  are  so  far 
explained  in  the  articles  Minitter ;  Admission. 
Patronage  is  an  heritable  right  But  it  is 
naturally  a  jus  tncorporcde,  transferable  by 
disposition  without  infeftment.  It  is,  bow- 
ever,  capable  of  being  feudalized,  after  which 
it  can  be  completely  conveyed  only  by  infeft- 
ment. The  usual  symbols  are  a  psalm-book 
and  the  keys  of  the  church.  It  was  held  that 
patronages  were  not  included  in  the  Act  of 
Annexation  1587.  Lords  of  Erection  were 
held  entitled  to  exercise  a  right  of  patronage, 
by  presenting  ministers  to  the  several  chnrcbes 
attached  to  the  erected  benefices.  The  Grown, 
as  already  said,  has  right  to  all  patronages  to 
which  no  title  can  he  proved  ;  and  hence,  in 
a  question  with  the  Crown,  the  failure  of  a 
subject  to  prove  his  title  establishes  the 
Crown's  right.  The  jus  coronm  is  a  title  on 
which  prescription  may  run,  A  Crown  char- 
ter of  resignation,  cootaiuing  patronages  not 
previously  belonging  to  the  resigner,  will  not 
carry  these  patronages  without  a  clause  of 
aovedamug.  Titles  to  patronages,  otherwise 
ineffectual,  may  be  fortified  by  prescription. 
But,  as  in  the  case  of  other  rights,  the  pre- 
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soriptioD  will  not  carry  more  than  is  in  the 
title ;  and  it  has  been  held  that  a  grant  of 
the  patronages  of  a  lordship,  qaalified  witli  a 
declaration  that  it  vas  not  to  be  prejudicial 
to  the  Crovn'a  right  of  presenting,  wliich  was 
reserved,  was  not  a  good  title  for  acquiring 
patronage  by  prescription ;  King's  Advocate, 
18th  May  1830,  8  S.  <t  A  765.  Kor  can  a 
title  to  a  right  to  present  aitimit  vieibut  only 
be  a  foundatioQ  for  acquiring  by  prescription 
a  right  to  the  exclusive  patronage ;  Brodie, 
July  17?7,  M.  9937.  It  is  difficult  to  say 
precisely  what  is  to  be  considered  as  posses- 
sion of  a  patronage  during  the  years  of  pre- 
scription ;  for  the  possessioa  of  the  presentee 
being  altogether  independent  of  the  pati 
cannot  be  held  as  the  patron's  possession. 
has  been  decided,  by  a  majority  of  the  whole 
Court,  that  one  act  of  presentation,  though 
followed  by  an  incumbency  of  the  presentee 
for  more  than  forty  years,  is  not  possession 
which  can  bestow  a  prescriptive  right ; 
M'DoHneU,  Feb.  26,  1828,  $  S.  A  D.  600. 
Bnt  a  mtyority  of  the  judges  inclined  to  the 
opiDion  that  two  acts  of  presentation  were 
sufficient,  if  forty  years  had  run  from  the  date 
of  the  first,  although  forty  years  had  not  in* 
tervened  between  the  two.  One  judge,  how- 
ever, held  that  there  must  be  two  acts  of  pre- 
sentation, the  one  at  or  after  the  interval  of 
forty  years  from  the  other.  A  right  of  pa- 
tronage cannot  be  lost  by  mere  neglect  to 
exercise  it.     There  must  be  contrary  positive 

Erescrtptioo.  Where  two  or  more  parishes, 
aving  separate  patrons,  are  united,  the  com- 
•misaioners  are  authorized,  by  1617,  c.  3,  to 
appoint  the  right  of  presenting  to  be  exer- 
cised per  vices.  Even  in  cases  where  the 
righto  of  the  patrons  are  not  regulated  by 
the  commissioners,  the  rule  of  the  statute 
takes  effect.  It  was  first  decided  that  when 
there  were  different  patrons  of  the  united 
parishes  at  the  date  of  the  union,  the  pre- 
sentation belongs  to  the  patrons  per  mmj, 
whatever  be  the  inequality  in  extent  of  the 
respective  parishes.  And  in  a  recent  case 
where  two  benefices,  A.  and  B.,  the  latter  of 
small  value,  belonging  to  the  same  individual, 
but  held  by  separate  feudal  titles  flowing  from 
different  authors  under  different  superiors, 
and  with  different  destinations,  were  united 
by  decree  of  the  Commission  1617,  without 
any  mention  of  the  right  of  presentation — it 
being  thereby  declared  that  B.  should  be 
united  and  annexed  to  A.,  as  a  "  part  and 
pendicle  of  that  parish"^and  where  the  pro- 
prietor subsequently  disponed  the  two  pa- 
tron^es  to  different  disponees,  in  terms  of 
the  titles  as  they  existed  before  the  union,  it 
was  held  that  the  disponee  to  the  patron- 
age of  A.  had  not  the  exclusive  right  of  pre- 
sentation to  the  united  parish,  and  that  the 
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disponee  to  the  patronage  of  B.  had  as 
equal  vice  therein  ;  Earl  of  H^ebmn,  March 
11, 1835,  13  S.  A  D.  685.  The  patroa  of 
the  larger  benefice  is  entitled  to  the  first  na 
after  the  union.  The  Crown,  when  one  of 
the  patrons,  is  entitled  to  the  first  vice,  Er- 
skine  lays  it  down,  that  in  the  caae  of  heira- 
portioners,  a  patronage  is  not  a  prxeipKum 
falling  to  the  eldest,  bnt  that  all  in  torn  an 
entitled  to  present,  according  to  seniority ; 
and  that  other  joint  patrons  would  hare  rigbl 
to  present  p«r  vices,  and  not  jointly  on  each 
vacancy ;  Ertk.  B.  i.  tit.  5,  §  1 ;  B.  iii.  tit.  8, 
§  13.  Where,  however,  a  patronage  is  con- 
veyed to  a  class  of  persons,  as  the  heritors  of 
a  parish,  each  individual  has  a  vote,  and  the 
election  is  determined  by  the  m^rity.  If  a 
new  parish  be  formed  out  of  parts  of  other 
parishes,  the  patrons  of  these  will  have  right 
to  present  per  vices  to  the  new  parish,  with«al 
regard  to  tbe  extent  obtained  from  the  soToral 
parishes.  If  a  second  charge  be  foaadedand 
endowed  without  reserving  the  right  of  pa- 
tronage, it  will  belong  to  the  patrcm,  nnlees 
he  be  excluded  by  immemorial  usage  in  pre- 
senting on  the  part  of  the  founders  of  tbe 
second  charge.  According  to  Erskine,  the 
reservation  of  the  right  of  patronage  would 
be  effectual  in  such  a  case  ;  Ertk.  B.  i.  tit.  5, 
§  15.  But  it  seems  to  have  been  considered 
ineffectual  in  the  case  of  Cumngkam,  Feb.  36, 
1762,  if.  9933.  A  right  of  patronage  may 
be  made  tbe  subject  of  a  liferent  provision,  by 
way  of  locality  to  a  widow,  and  she  will  have 
right  to  present  during  her  life.  Th«  magis- 
trates of  a  royal  burgh  cannot  alienate  the 
patronage  of  a  church  within  burgh.  Where 
a  patronage  is  given  to  one  in  liferent,  aad 
another  in  fee,  the  lifereuter  is  entitled  to 
present.  Where,  however  (as  may  he  validly 
done),  the  patronage  is  conveyed  to  the  heri- 
tors of  a  parish,  fiars  only  are  anderstood  to 
bo  meant.  A  presentation  by  a  married 
woman  must  have  the  concurrenco  of  her 
husband.  A  tutor  may  present  to  the 
churches  of  which  his  pupil  b  patron ;  and 
minors  may  present — their  curators,  if  they 
have  any,  giving  their  consent.  A  patron 
cannot  present  himself  to  the  benefice.  For 
other  questions  relative  to  the  exercise  of  pa- 
tronage, see  the  article  fmentatio*.  The 
exercise  of  the  right  of  patronage  may  soai- 
times  give  rise  to  questions  of  right;  and  it 
may  be  difficult  to  determine  whether  the 
civil  or  ecclesiastical  courts  have  juriadietin 
in  these  questions.  The  judgment  of  tk* 
church  courts  is  absolute  in  determinii^  |ht 
fitness  of  the  presentee  for  the  pastont  «Am; 
but  the  Court  of  Session  has  tbe  jH^BaijMil 
exclusive  jurisdiction  in  qoestioM  mlaanit 
the  validity  of  the  preoentatioD. 
however,  a  presbytery  sboBldArv 
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ject  a  valid  presentation,  or  refiue  to  settle  a 
presentee  on  grounds  not  cognisable  bjtbem, 
they  cannot  be  compelled  to  settle  him  bj 
civil  diligence,  which  the  act  1612,  c.  1,  em- 
powered a  patron  to  employ  against  a  bishop 
who  refosed  to  collate  a  qualified  presentee. 
An  action  of  damages,  however,  will  lie 
against  the  presbytery  ;  Earl  of  Kinnoull  v. 
Ferffwton,  March  5,  1841,  3  D.  778.  See 
Er»k.  B.  i.  tit,  5,  5  9  ;  Slatr,  B.  ii.  tit  8,  §  27, 
et  teq. ;  Mortal  Notf,  p.  ccilii. ;  Bank.  vol.  ii, 
p.21,e(*ej.;  Belfa  Priiw.  §  836  ;  Wust.  ib.; 
See  Admaim.  Benefice.  Call*.  Jvt  Devo- 
lutum.  Lieenu  to  Preach.  Minister.  Fracrip- 
lion.  Presentation.  Simmi/.  Trantportatitm, 
Vacant  Stipends.  WidcKt'  Fund.  As  to  the 
patronage  of  churches  erected  by  voluntary 
contribution,  see  Chvrdui. 

Patterns.  New  patterns  of  linen,  Ac,  are 
protected  by  the  law  of  copyright.  See  Lite- 
rary Property. 

Fawn.     See  PUdge. 

Pawubroken.  A  pawnbroker,  in  the  ata- 
tntory  meaning  of  the  word,  is  one  who  leods 
money  on  pledge,  at  a  higher  profit  or  rate  of 
interest  than  five  per  cent.  Toe  previous  acts 
upon  this  subject  were  consolidated  and  super- 
seded by  39  and  40  Qeo.  III.  c  99. 

Bvery  taker  of  pawns  must  place  over  his 
door  his  name,  and  the  word  "  Pawnbroker." 
A  pawnbroker  must  not  take  pawns  on  Sun- 
day, Qood  Friday,  Christmas-day,  or  any  fast 
or  thanksgiving  appointed  by  the  Queen,  He 
must  not  bny  goods  before  eight  o'clock  in  the 
morning,  or  after  seven  in  the  evening,  at 
any  time  throughout  the  year.  He  must  not 
take  goods  in  pawn  or  exchange,  unless  be- 
tween eight  o'clock  forenoon  and  eight  o'clock 
afternoon  from  Michaelmas  (September  29) 
to  Lady-day  (March  25),  or  between  seven 
o'clock  forenoon  and  nine  o'clock  afternoon 
thronghont  the  rest  of  the  year ;  the  time 
being,  however,  extended  till  eleven  o'clock 
in  the  evening  of  all  Saturdays  and  days  pre- 
eedine  fasts,  on  which  the  taking  of  pawns  is 
forbidden.  A  pawnbroker  must  not  employ, 
as  a  taker  of  pawns,  any  person  under  six- 
teen years  of  age ;  nor  take  a  pawn  from  a 
person  under  twelve  years  of  age  ;  nor  from 
one  who  is  intoxicated.  He  must  not  take  in 
pawn,  exchangeor  purchase,  a  note  of  another 
pawnbroker ;  nor  goods  of  manufacture  in  an 
unfinished  state.  The  act  24  Geo.  II.  c  40 
provides  that  a  retailer  of  spirits,  receiving  a 
pawn  for  their  pnce,mnatTe-deliverthe article 
pledged.  The  pawnbroker  must  enter  in  his 
boolu  the  description  of  each  pawn,  the  num- 
ber, the  date,  the  pawner's  name,  the  street 
and  number  of  his  residence,  with  the  letter 
L,  fora  lodger,  or  H.fora  housekeeper,  and  the 
name  and  residence  of  the  owner  of  the  pawn, 
as  ttat«d  by  the  pawner.     On  loans  not  ex- 
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ceeding  Ss.,  this  entry  may  be  made  within 
four  hours  after  pawning ;  but  on  loans  ex- 
ceeding 5s.  it  must  bo  made  before  lending. 
Fawns  for  loans  above  10s.  must  be  entered 
in  a  separate  book  by  themselves ;  and  the 
entries  of  such  pawns  must  be  numbered  ten'o- 
fi'm  from  the  beginning  of  each  mouth.  At 
pawning,  the  pawnbroker  must  give,  and  the 
pawnor  receive  a  note,  bearing  the  descrip- 
tion of  the  pawn,  and  the  name  and  residence 
of  tbe  pawn  broker — the  pawnbroker  charging 
for  this  note,  00  a  loan  under  5s.  nothing; 
under  10s.,  id. ;  under  20s.,  Id. ;  under  L.5, 
2d. ;  above  L,5,  4d,  A  table  of  the  prices  of 
the  notes  must  be  placed  conspicuously  in  the 
pawnbroker's  shop. 

The  pawner  has  a  right  to  redeem  the 
thing  pledged,  which  lasts  for  a  year  from 
the  pawning.  The  time  is  prolonged  for  three 
months  more,  if  notice  not  to  sell  be  given, 
before  or  at  the  end  of  the  year,  to  the  pawn- 
broker in  writing,  delivered  to  him  or  left  at 
his  residence,  or  verbally,  in  pretence  of  one 
witness.  The  pawnbroker  is  not  bound  to 
re-deliver  the  pawn  without  production  of  the 
note  given  at  pawning.  Tbe  prodncer  of  this 
note  is  entitled  to  redeem  tbe  pawn,  onless 
the  pawnbroker  has  received  notioe  from  the 
true  owner,  or  information  from  other  quar- 
ters, that  the  pawn  was  stolen,  or  is  suspected 
to  have  been  so.  If  the  note  given  at  pawn- 
ing has  been  lost,  or  if  a  new  person  i^leges 
himself  to  be  the  true  owner  of  the  pawn,  the 
pawnbroker  must  give  to  the  party  demanding 
it  a  second  note,  being  a  copy  of  the  first,  ana 
a  form  of  an  affidavit  of  the  facts  stated,  re- 
ceiving for  those,  in  case  of  a  loan  under  5s., 
Jd. ;  under  10s.,  Id. ;  above  lOs.,  at  the  same 
rate  as  for  the  original  note.  Then  the  ap- 
plicant, upon  proving  his  right  before  a  jus- 
tice of  peace  of  the  place  of  pawning,  and 
swearing  to  the  affidavit,  which  is  certified 
thereon  by  the  justice,  is  entitled  to  redeem 
the  pawn.  The  act  6  and  6  Will.  IV.  c  62, 
relative  to  oaths,  provides,  that  declarations 
be  substituted  for  oaths  and  affidavits  required 
in  matters  connected  with  pawnbrokers,  and 
that  tbe  penalties  and  other  enactments  as  to 
such  oaths,  he  extended  to  the  declarations. 
Pawnbrokers'  legal  proSta,  in  full  of  interest 
and  warehouse-room,  are,  per  calendar  month, 
on  sums  not  exceeding  2s.  6d.,  ^. ;  not  ex- 
ceeding 40s.,  4d.  perL.l ;  not  exceeding  42s., 
Sd.  in  all ;  not  exceeding  L.IO,  3d.  per  L.l. 
These  rates  of  profits  must  appear  in  the 
pawnbroker's  table.  On  redemption  of  a 
pawn,  the  amount  of  profits  drawn  1)y  the 
pawnbroker  must  be  endorwd  by  him  upon 
the  duplicate,  which  be  must  keep  by  him  for 
the  next  year.  If  the  owner,  wishing  to  re- 
deem a  pledge  for  not  more  than  L.IO, 
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three  moDlha  further,  where  notice  has  been 
given ;  and  the  pavnbroker,  without  juat 
caiue,reru$eatore-delivcrthepavD, the  party 
may  apply  to  a  justice  of  the  peace  where  the 
pawnbroker  residea,  who,  on  oath  (declara- 
tion) to  the  facts  alleged,  and  on  production 
of  the  note,  must  bring  the  pawnbroker  be- 
fore him,  and  examine  on  oath  (declaration) 
parties  and  aucb  credible  witnesses  as  appear. 
On  proof  of  the  offer  of  payment,  or  on  tender 
and  refusal  of  it  in  presence  of  the  justice,  ho 
must  order  the  pledge  to  be  restored,  and  in 
default  of  delivery  or  satisfaction,  must  com- 
mit the  pawobroker  to  the  house  of  coirec- 
tion  or  prison,  till  ho  obtemper  the  order.  A 
justice  Guding  it  proved  that  a  pawn  has  been 
Bold  too  soon,  or  improperly,  or  embezzled, 
lost  or  injured, through  the  pawnbroker's  fault, 
must  award  a  proper  satisfaction, to  be  allowed 
or  paid  by  the  pawnbroker. 

Forfeited  pawns — that  is,  pledges  not  re* 
deemed  within  a  year,  or,  when  notice  haa 
been  given,  within  the  three  additional  tuonths 
— maybe  Bold.  Fawns  for  sums  between  10s. 
and  L.IO  must  be  sold  by  public  auction. 
The  aaleaman  must  exhibit  them,  and  publish, 
with  the  pawnbroker's  name  and  abode,  cata< 
logues,  in  which  each  article  must  be  entered 
aeparately,  with  the  month  of  pawning,  and 
the  number  registered  in  the  pawn-book. 
The  sale,  and  the  pawnbroker's  name  and 
residence,  and  the  month  of  pawning,  must  be 
advertised,  on  two  days,  in  a  newspaper,  not 
leaa  than  two  days  before  the  sale.  Books, 
printa,  pictures,  statues  and  other  similar  ar- 
ticles specified  in  the  act,  muat  be  sold  apart 
on  the  first  Mondays  of  January,  April,  July, 
and  October,  and  the  following  days,  if  not 
all  disposed  of.  They  muat  be  previously  ex- 
posed to  view,  catalogues  of  them  published, 
and  the  sale  and  pawnbroker's  name  adver- 
tised on  two  days,  in  a  newspaper,  three  days 
before  the  sale.  An  account  of  all  sales  of 
pawns  on  which  more  than  lOs.  has  been  lent 
must  be  entered  by  the  pawnbroker  in  a  book, 
with  the  date  of  pawning,  the  pawner's  name, 
the  date  of  sale,  the  price,  and  tlie  &Ul^tio^eBr's 
name  and  abode.  The  pawner  is  entitled  to 
have  access  to  this  entry  on  payment  of  a 

fienny.  The  surplus  of  the  price  beyond  the 
oan,  profits  and  expense,  mudt  be  paid  to  the 
pawner  or  other  person  entitled  to  it,  if  de- 
manded within  three  years.  A  pawnbroker 
must  not  buy  pawns  in  hie  hand,  except  at 
public  auction,  nor  allow  pawns  to  be  re- 
deemed that  he  may  buy  them,  nor  make  any 
bargain  for  their  purchase  till  a  year  after 
pawning.  Any  person  pawning  goods  wilh- 
ont  the  owner's  consent  may  be  apprehended 
by  warrant  of  a  justice  of  the  peace,  and  tried 
summarily  before  him.  If  the  owner  of  goods 
unlawfully  pawned  or  exchanged,  by  his  own 
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or  one  witnes^s  oath  (or  decl&rvtioo),  and 
production  of  probable  groanda  of  suspicion, 
satisfy  a  justice  of  the  bounds  that  there  it 
reason  tosuspect  a  person  within  his  jurisdir- 
tion  of  having  received  the  goods  in  pawn  or 
in  exchange,  the  justice  may  grant  warrsiit 
to  search  the  premises  of  the  suspected  putj 
during  the  hours  of  budness,  and  to  breit 
open  doors  if  refused  admittance.  Such  goviU 
being  found  on  search,  and  the  claimsni'i 
right  being  established  before  &ny  jastice,  b; 
coufeasion  of  the  party  charged,  or  by  oatb 
(or  affirmation)  of  One  witness,  the  joatiu 
must  restore  them  to  the  owner.  If  »oy  per- 
son offering  to  sell,  exchange,  or  pawn  gocdi, 
cannot  give  a  good  account  of  himself,  or  of 
the  way  in  which  he  obtained  thenit  or  if  b« 
wilfully  give  the  pawnbroker  false  inforBt- 
tion  as  to  his  property  in  the  goods,  or  as  U 
his  owu  or  the  proprietor's  residence,  or  if 
there  be  other  grounds  of  auspicioa  of  tk^ 
goods  having  been  legally  obtained,  or  if  any 
one,  not  being  entitled,  attempt  to  redeen 
goods,  the  person  to  whom  the  goods  are  (rf- 
fered,  or  who  holds  them  in  pawn,  maydeUiD 
the  party  and  goods,  and  deliver  them  imaw- 
dialely  to  a  peace-officer,  to  be  carried  before 
a  justice  of  the  bounds,  who,  on  seeing  grons^ 
of  suspicion,  may  commit  the  person  fur  i 
reasonable  time  for  inquiry.  And  whenerw 
he  is  satisRed  of  the  person's  guilt,  fae  muc 
commit  him  to  thejail  of  the  place,  tobedesli 
with  according  to  law,  when  the  offence  is  of 
a  higher  sort,  or  else  penally  for  any  time 
within  certain  limits.  If  any  one  make  or 
knowingly  utter  a  counterfeit  note  of  a  pavB- 
broker,  the  person  to  whom  it  U  offered  say 
detain  him,  and  have  him  carried  by  a  con- 
stable before  a  justice,  who  may  try  him  tarn- 
marily.  Provision  is  made  for  peaalties  «t 
account  of  offences  and  contravention  of  At 
act,  and  directions  are  given  for  the  mmdort- 
ing  of  prosecutions.  For  these,  reference  U 
mode  to  the  act  itself.  In  interpretation  at 
this  statute,  it  appears  to  have  been  held,  thsl 
it  was  intended  to  enable  poor  persons  to  oV- 
tain  advances  not  exceeding  L.IO  on  any  sisgW 
pledge  ;  Rom  v.  Equitable  Loan  Cmif-tM. 
Dec.  23, 1826,  5  S.  A  D.  192.  In  this  ca^. 
advances  had  been  made  by  the  company  on 
security  of  large  assortments  of  haberdasher? 
goods  transmitted  to  them  ;  and  although  tbe 
amount  lent  was  divided  into  numerous  saioi 
of  L.IO  each,  with  corresponding  tickets.  i<> 
bring  the  transaction  under  the  Pawnbroken' 
Act,  yet  several  of  thca?  tickets  were  fre- 
quently given  on  one  unbroken  piece  of  doiit 
or  single  package,  so  that  L.40  or  L.50,  or 
even,  in  aome  instances,  L.t&O  and  apwanls, 
were  advanced  on  a  single  unbroken  package- 
The  company  having  intimated  an  intentioB 
to  sell  the  goods  in  virtue  of  the  Pawnbroken' 
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Act,  tha  trustee  on  the  pawner'a  bankrupt 
estate  presented  a  Ejill  of  suspensioD  and  in- 
terdict against  the  sale,  which  was  passed  by 
the  Court,  See  TaiPs  Justice,  Toce  Pledi/e; 
Blair't  Juttke,  voce  Pauxt ;  M'Glashaa's  Digat 
of&eLaw  of  Pavmbrddfuj.  See  also  the  Ge- 
neral Burgh  Police  Act  tor  Scotland,  13  and 
14  Vict.  c.  33. 

PftjM ;  the  person  in  whose  favour  a  bill 
of  exchange  or  a  dritfl  is  drawn.  See  Bill  of 
Exchange. 

Fftymeilti  A  creditor  is  entitled  to  de- 
mand full  payment  of  his  debt  at  once,  and 
cannot  he  compelled  to  accept  of  partial  pay- 
ments, unless,  by  tiie  original  obligation,  it 
has  been  made  payable  in  parts  ;  for  in  that 
case,  .there  are  held  to  be  as  many  obligations 
as  there  are  terras  of  payment.  By  the  same 
rule,  a  creditor  in  t»o  or  more  separate  debta 
cannot  refuse  to  accept  payment  of  any  of 
them,  though  the  debtor  should  not  offer  to 
pay  the  others,  or  although  be  should  not 
pay  even  the  interest  then  due  on  the  others. 
bee  Partial  Pai/ment. 

Inde/inite  Pai/ment. — Where  there  are  seve- 
ral debts  due,  and  au  indeflDite  payment  is 
made  hy  the  debtor,  without  specifying  to  ac- 
count of  which  debt  he  wishes  the  payment  to 
be  applied,  the  payment  is  applied  according 
to  certain  equitable  rules  which  show  an  eijual 
regard  to  the  interests  of  the  debtor  and  to 
those  of  the  creditor ;  the  creditor's  interest, 
however,  being  chiefly  regarded.  For  these 
rules,  see  ladefinitt  Payment,  and  aulhoriiies 
there  cited, 

Payment  borta  fiie. — Where  payment  has 
been  made  htmo,  JicU,  though  to  a  persou  not 
entitled  to  receive  it,  the  payment  may  never- 
theless be  effectual.  Where,  for  example,  a 
payment  is  made  to  a  person  who  was  for- 
merly factor  for  the  creditor,  but  whose  fac- 
tory has  been  withdrawn,  without  intimation 
to  the  debtor ;  in  that  case,  the  debtor  who 
pA^honafide — that  is,  without  having  reason 
to  suspect,  and  without  knowledge  of  the  fac- 
tory having  been  withdrawn — pays  with  safety; 
and  the  discharge  of  the  person  who  was  for- 
merly factor  will  be  to  him  an  effectual  dis- 
charge. Bonajidei  ceases  from  the  time  that 
citation  is  giveu  hy  those  having  an  interest 
ID  the  debt.  Payment  made  to  one  who  never 
possessed  a  power  of  receiving  or  discharging 
the  debt  is  not  accounted  a  bona^de  payment. 
Thus,  a  payment  to  a  messenger-at- arras  en- 
trusted with  the  execution  of  diligence  will 
not  discharge  the  debt,  unless  the  money  is 
aecouDted  for  by  the  messenger  to  his  em- 
ployer; for  a  messenger  is  not  authorized, 
qua  messenger,  to  do  more  thaa  merely  to  exe- 
cute the  diligence.  His  employer,  indeed, 
may  expressly  authorize  him  to  receive  and 
discbarge  the  debt ;  but  otherwise  his  dis- 
2  k 
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charge  will  not  he  effectual  against  his  em- 
ployer ;  and  as  the  debtor  is  presumed  to 
know  this  legal  doctrine,  such  a  payment  to  a 
messenger,  not  specially  authorized  to  dis- 
charge the  debt,  is  not  accounted  a  bona  fide 
payment.  Enl.  B.  iii.  tit.  4,  §  3  ;  Stair,  B.  i. 
tit.  18,  §  3 ;  B.  iv,  tit  40,  §  33  ;  Hore't 
Notet,  p.  cxxiv. ;  Bank.  vol.  i.  p.  486  ;  iii.  82 ; 
Belts  Com.  ii.  45  ;  Kamet'  Principles  of  EquUy 
(1825),  405;  Hwter'i  Landlord  and  .Tenant. 
732-3  ;  Tlumson  on  BilU,  402. 

CoUutive  Payment. — Rent  is  payable  either 
at  the  legal  terms  of  Whitsunday  and  Mar- 
tinmas, or  at  such  conventional  terras  as  the 
pai'tics  may  have  fixed ;  and  where  a  teuant 
anticipates  the  term  of  payment,  and  pays  his 
rent  beforehand  to  his  landlord,  such  pay- 
ment will  be  accounted  calluBive,  in  a  question 
with  the  creditors  of  the  landlord,  who  may 
have  arrested  before  the  term  of  payment,  al- 
though posterior  to  the  actual  paycnent  by 
the  tenant.  Hence  the  tenant  will  be  obliged 
to  pay  over  again  to  the  arresters.  The  same 
happens  in  the  payment  of  feu-duties;  but  in 
common  debts,  the  debtor  may  safely  pay  even 
before  the  term  of  payment.  Ersk.  B.  iii.  tit. 
4,  §4;  Bell's  Com.  ii.  219. 

Presumed  Pa!/ment.—1!]i6  payment  of  a  debt 
is  presumed  to  have  been  made  wherever  the 
voucher  is  found  in  the  hands  of  the  proper 
debtor,  or  of  a  cautioner.  This  holds  not 
in  bonds  and  bills  only,  but  even  an  herit- 
able bond  with  saaine,  found  in  the  hands 
of  the  debtor,  will  iufer  payment,  unless  it  cad 
be  proved  that  the  voncher  of  debt  came  into 
the  hands  of  the  debtor  in  some  other  way 
than  on  payment.  Ersk.  B.  iii,  tit.  4,  S  5  ; 
More's  Holes  on  Stair,^^.  cnxiVi-Y, ;  Bell's  Prin- 
ciples, §  566  ;  Illmt.  ib. ;  Thomson  on  BiUs, 
400,  625 ;  Biair'i  JwUet,  205.  See  Chirt>- 
graphvm  apud  debitorem  repertum. 

Payment  bt)  a  Third  Parly. — Payment  of  a 
debt  by  a  third  party  is  presumed  t'n  dvhio  to 
have  been  made  with  the  proper  money  of  the 
debtor.  Thus,  if  a  discbarge  or  receipt  bear 
the  money  to  have  been  paid  by  A,  in  name 
of  B.,  the  proper  debtor,  the  presumption  is. 
that  the  money  was  B.'s,  and  that  A.  was 
merely  interposed  to  make  the  payment.  In 
an  obligation  where  several  are  bound,  and 
payment  is  made,  and  the  money  said  to  have 
been  received  from  one  of  the  obliganla:  should 
that  obligant  afterwards  cancel  the  ground  of, 
debt,  the  presumption  is,  that  he  was  tbe  prin- 
cipal debtor  from  the  beginning,  or  that  he 
had  actually  received  their  shares  from  the 
other  ohligantfl.    Erdc.  B.  iii.  tit.  4,  §  6, 

Proof  of  Payment.— 11  is  a  generaland  estab- 
lished rule,  that  payment  of  adebt  constituted 
by  writing  cannot  be  proved  by  witnesses. 
Where,  however,  the  written  obligation  binds 
tbe  party  to  the  performance  of  special  facts, 
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the  perfonnADce  of  those  facta  may  be  proved 
by  witnesses  to  the  effect  of  discharging  the 
obligation.  Where  the  debt  is  not  coDstitated 
by  writing,  payment  to  the  extent  of  Ij.100 
ScoU(L.8,6B.8d.)  may  be  proved  by  witneBBea. 
JSnk.  B..iv,  tit.  2,  §  21 ;  Stair,  B.  iv,  tit.  32, 
§  3 ;  tit.  43,  5  4 ;  BelPs  Frinc.  §  563 ;  Jllnst. 
\b-  i  Kama'  Equitv,  507 ;  Tail  en  Evidence, 
301 ;  Didaon  on  Evidence,  329 ;  Thomon  on 
BiUs,  397.  See  Evidence.  On  the  subject  of 
payment  generally,  aee  Stair,  B.  i.  tit.  IS; 
BdTs  Com.  ii.  210  et  ieq.,  531  d  teq.;  BeiPs 
Frinc.  §  656,  ei.  seq;  lUiist.  ib. ;  Kamet'  Equitp, 
375,  32!< ;  Bromn  on  Sale,  388 ;  Thomson  on 
BUIm,  397.  See  Partial  Payment.  Inde/tnik 
Fayment,     Place  of  Payment. 

Peace,  Jnatioea  ot    See  Jmtices  of  Peace. 

Peatfl.     See  Fuel 

Pecnlinm ;  in  Romaa  law,  was  that  pro- 
perty which  a  slave  or  a^nit  familias  could 
acquire  with  his  master's  or  father's  consent. 
A  son's  peeali\»n  was  of  four  kinds :  (mtreme, 
acquired  in  war  ;  qwui  eaetrense,  acquired  in 
the  exercise  of  public  duty,  or  of  some  of  the 
liberal  arU ;  adveiilitiwn,  derived  from  a 
Stranger ;  or  profectHinm,  derived  from  his 
father.  The  law  as  to  the  property  of  the 
peeulium  varied,  according  as  it  was  of  one  or 
other  of  these  kinds ;  Stair,  B.  i.  tit.  5,  $  11. 
Professor  Bell  uses  the  word  peailitim  for  the 
fund  which,  in  addition  to  paTapHemalia,  is, 
by  custom  or  special  gift,  appropriated  to  the 
wife,  such  as  the  "  lady's  gown,"  a  sum  secured 
by  antennptial  contract,  or  derived  from  a 
stranger,  or  with  regard  to  which  the  husband 
has  renounced  his  jus  mariti.  BdVs  Frinc.  J 
1560 ;  Illntt  ib. 

Fede  PolTeronu ;  a  "  vi^bond,  especially 
a  merchant  or  cremar  who  has  no  certain 
dwelling-place  where  the  dust  may  be  dicht 
from  his  feet,  to  whom  Justice  should  be  sum- 
marily  ministered  within  three  Sowings  and 
ebbingsof  thesea."  Skene,  h.t.  Sea  Dusty- 
foot.     Pi^owder. 

Fedelltli;  according  to  Skene,  the  serjeant 
or  beadle  of  the  burgh,  who  should  execute 
summonses,  make  attachment,  or  take  poinds. 
Skene,  h.  t. 

Peer.  A  peer  is  an  equal ;  and  hence  all 
commoners,  or  those  who  are  under  the  rank 
of  nobility,  are  said  to  be  peere  of  each  other, 
being  subject  to  the  common  tribunals  and 
ordinary  jurisdiction  of  the  kingdom.  But 
peers  of  Parliament  or  of  the  realm  are  the 
nobility  of  the  kingdom,  aod  constitute  a 
branch  of  the  Legislature.  It  would  appear 
that  originally  the  right  of  peerage  was  terri- 
torial, but  it  has  gradually  become  personal. 
Peers  are  now  created  either  by  writ  or  by 
patent ;  a  writ  or  patent  being  presumed  id 
the  case  of  those  who  claim  by  prescription. 
The  creation  by  writ,  or  the  Queeo's  letter,  is 
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to  attend  the  House  of  Peers,  by 
the  style  and  title  of  that  barony  which  the 
^ueen  is  pleased  to  confer.  The  creation  by 
patent  ia  a  royal  grant  to  a  subject  of  any 
dignity  and  degree  of  peerage.  Peers  are  pos- 
sessed of  certain  important  privileges,  among 
which  is  that  of  being  judges  of  oach  other, 
and  being  exempt  from  the  common  and  ordi- 
nary jurisdiction.  By  the  Treaty  of  Union, 
art.  23,  it  is  declared  that  the  sixteen  peen 
of  Scotland,  entitled  to  sit  in  the  Honae  of 
Lords,  shall  have  all  the  privileges  of  Parli»- 
ment  enjoyed  by  the  British  peers,  and  parti- 
cularly the  right  of  sitting  upon  the  trial  lA 
peers ;  and  that  all  peers  of  Scotland,  whether 
representative  or  not,  shall  be  tried  as  peers 
of  Ctreat  Britain,  and  shall  enjoy  all  privileges 
as  peers  as  fully  as  the  British  peers,  except 
the  right  of  sitting  in  the  House  of  Lonk, 
and  the  privileges  depending  thereon.  The 
trial  of  a  peer  proceeds  before  the  peen 
assembled  in  the  Court  of  the  Lord  High 
Steward  of  Britain ;  towards  a  trial  before 
which  tribunal  a  true  bill  must  be  found  by 
a  Jury  of  twelve  men,  who  may  be  commoners, 
before  a  special  commiseion  issued  for  that 

fiurpose ;  6  Anne,  c,  23,  This  matter,  in  re- 
ation  to  the  peers  of  Scotland,  is  uow  regu- 
lated by  6  Geo.  IV.  c,  66,  which  enaets  that 
the  crimes  on  account  of  which  snch  a  com- 
mission may  issue  are — all  treasons,  mi^rinons 
of  treasons,  murders,  and  other  crimes  which 
infer  a  capital  punishment  by  the  lav  of 
Scotland;  and  all  felonies  and  other  crimes 
for  which,  if  committed  in  England,  a  peerof 
the  United  Kingdom  would  he  tried  by  his 
peers.  And  the  statute  declares  it  unhtwiol 
I'or  the  Court  of  Justiciary,  or  any  other  court 
in  Scotland,  to  take  cognizance  of  any  of  the 
aforesaid  crimes  when  committed  by  a  peer. 
The  law  concerning  the  election  of  the  (di- 
t«ea  peers  of  Scotland  is  given  at  length  in 
the  article  Election  Law.  By  the  statote  2 
and  S  Will.  IV.  c.  63,  the  peen  of  Soot- 
land  are  enabled  to  take  and  subscribe  in 
Ireland  the  oaths  required  for  qualifying 
them  to  vote  in  any  election  of  the  peers  of 
Scotland.  See  Tomiim'  Diet.  k.  (,;  AUmm't 
Prae.  14. 

Peers.  See  Nobility.  Election  Lata.  Dig- 
nities. 

Pcrjoratioiui ;  deteriorations;  osed  Mae- 
times,  though  rarely,  in  contradistineticB  to 
meliorations.  In  one  case  the  term  Vis 
characterised  in  the  House  of  Lords  as  a  «<•■ 
venient  one.  See  Graham  t.  Jolly,  Howe  tt 
Lords,  29th  June  1831. 

Penal  Actiona.  An  action  is  said  t»  >• 
penal  when  the  conclusions  of  Hit  wamMM 
are ofapenal nature;  thatiB,wlMnMtlM^ 
restitution  and  real  damages,  battttnai^ 
nary  damages    and    reparation,  ^  wt^  if 
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penalty,  are  concluded  for.  In  Bnch  actions, 
whether  tbej  be  or  a  qtmsi  criminal  character, 
and  requiring  the  concurrence  of  the  public 
pro«ecator,  or  conclude  for  payment  of  heavy 
pecuniary  penalties,  great  accuracy  and  pre- 
cision are  required  in  the  summons  or  com- 
plaint. The  time  and  place  where  the  offence 
Vaa  committod  must  be  diitinctly  libelled, 
and  the  persons  against  whom  the  charge  is 
made  must  be  clearly  pointed  out.  Indeed, 
it  has  been  said  that,  In  respect  to  the  pre- 
eision  required,  there  is  little  or  no  distinction 
between  snch  a  summons  or  complaint,  and 
an  indictment  in  the  criminal  court.  Actions 
in  which  the  pui-sner  insists  barely  for  an 
indeniniGcation  of  real  loss  are  transmitted 
against  heirs;  but  actions  in  which  some  de- 
mand  is  made  by  way  of  penalty  die  with  the 
delinquent  or  transgressor,  on  the  maxim. 
Actio  panalit  in  kecredem  nott  dalur,  niti  a 
danno  tocupktior  kceret/aetas  tit.  Ersk.  B.  iii. 
tiUI,§  15;B.  iT.  tit.  I,  §14;  Bank.  vol.  iii. 
p.  67. 

Fsaal  Bond.  In  England,  bonds  bear  to 
he  granted  for  double  the  actual  debt,  on  the 
condition  that,  if  the  actual  debt  bo  paid,  the 
bondshallbeheldasdischarged.  Such  bonds 
are  called  penal  bonds.  An  adjudication  may 
proceed  on  an  English  penal  bond  without 
any  previous  decree  of  const'tution ;  BdN 
C^.  i.  740.  The  form  of  a  aiimmons  for 
payment  of  such  a  bond  is  given  in  Jurid. 
Stylet,  iii.  25. 

Penal  Initanciea.  Irritancies  were  for- 
merly strictly  interpreted.  Hence,  the  Act 
of  Sederunt,  Nov.  27,  1592,  declared  that 
irritancies  were  to  be  explained  according  to 
their  express  words  ana  meaning ;  and  al- 
though the  act  1661,  c.  62,  in  conuderation 
«f  the  political  confusions  which  had  preceded 
the  passing  of  the  act,  allows  proprietors  to 
redeem  wwlsets  within  five  yean,  yet  in  the 
statute  it  is  assumed  that  the  penal  irritancies 
which  those  wadsets  may  contain  are  lawful; 
and,  according  to  our  ancient  practice,  the 
oSer  of  payment  before  decree  of  declarator, 
in  an  action  of  declarator  of  irritancy,  was 
not  competent  after  the  irritancy  had  been 
incurred.  A  distinction,  however,  is  now 
made  between  irritancies  penal  and  not  penal. 
Where  the  irritancy  is  not  penal,  as  in  the 
irritancy  of  a  sale  for  a  just  price,  piovided 
payment  he  not  made  at  a  certain  term,  the 
condition  receives  full  effect  even  without 
declarator.  But  wherever  it  is  of  a  penal 
nature,  as  in  a  redeemable  right  for  a  sum 
less  than  the  value  of  the  subject,  the  Court 
will  soften  the  rigour  of  tho  condition,  and 
allow  the  reverser  a  power  of  redemption, 
even  after  the  time  allowed  by  the  deed ;  and 
at  any  time  before  declarator,  provided  the 
long  prescription  of  forty  years  has  not  run 
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after  the  term  of  redemption,  for,  by  the  lapse 
of  that  time,  the  power  to  redeem  is  cut  off 
by  the  negative  prescription.  Ertk.  B.  ii. 
tit.  8,  §  14,  and  tit.  5,  §  25. 

Penal  Statutes ;  are  strictly  interpreted — 
that  is,  they  are  not  extended  against  the 
offender.  Where  a  thing  is  prohibited  by 
statute  under  a  penalty,  if  the  penalty,  or  part 
of  it,  be  not  given  to  him  who  sues  for  it,  it 
goes  to  the  Crown.  See  Ersk.  B.  i.  tit.  1,  §  55  ; 
TOTa/ins'  Did.  voce  Penai  Laws  ;  King's  Adva- 
eate,  18th  March  and  23d  Dec.  1793,  Mor. 
4900.  As  to  the  limitation  of  penal  statutes, 
see  Pracription  of  Crimes. 

Penalties.  Where  an  obligant  fails  to 
perform  any  act  to  which  he  has  become 
bound,  he  will  be  liable  in  damages  to  the 
person  who  suffers  by  bis  breach  of  agree* 
ment.  But  in  estimating  this  damage,  where 
there  has  been  no  fraud,  consequential  or  in- 
direct damage  is  not  taken  into  account. 
Thus,  the  failure  to  pay  money  at  a  stipulated 
time  may  occasion  indirect  damage  to  the 
creditor,  but  is  not  a  damage  which  the  law 
can  estimate ;  and  therefore  the  creditor's 
demand  is  limited  to  tho  principal  sum  with 
interest,  and  the  expenses  to  which  the  credi- 
tor has  been  put.  In  order  to  cover  the 
damage  which  may  be  sustained  by  failure  in 
performance,  penalties  are  usually  adjected 
to  obligations.  W  here  thof  enalty  relates  to 
the  payment  of  money,  it  is  fixed  at  a  fiflh  part 
of  the  principal  sum — probably  because  this 
is  the  extent  of  the  statutory  penalty  in  ap- 
prisinga  and  adjudications;  but  this  fifth 
part  is  never  enforced  beyond  the  amount  of 
the  expenses  actually  incurred  by  the  credi- 
tor in  endeavouring  to  recover  payment. 
When,  therefore,  the  debtor  offei-s  the  prin- 
cipal sum,  interest,  and  the  expense  of  dili- 
gence, no  more  can  be  demanded  out  of  the 
penalty.  Even  where  an  action  has  been 
raised,  and  decree  obtained,  the  expense  of 
that  process  cannot  be  demanded  out  of  the 
penalty,  unless  expenses  have  been  awarded 
by  the  decree.  Where  a  penalty  is  annexed 
to  the  performance  of  a  fact,  it  is  to  be  con- 
sidered more  in  the  nature  of  a  conventional 
liquidation  of  the  damages,  in  order  to  avoid 
a  question  in  regard  to  the  extent  of  the 
damage,  than  as  of  the  nature  of  a  penalty 
adjected  to  a  money  obligation.  Hence,  where 
a  tenant  becomes  bound  to  pay  a  year's  rent 
in  case  he  does  not  enter,  or  a  certain  rent 
per  acre  in  case  he  shall  labour  the  ground 
in  a  certain  way,  these  are  considered  as  the 
equivalents  to  which,  ex  centraetu,  the  land- 
lord, generally  speaking,  will  bo  entitled 
without  modification.  In  one  case  a  tenant 
had  hound  himself  to  pay  L.4  of  covenanted 
additional  rent  for  each  acre  laboured  con- 
trary to  a  certain  rotation  of  crops ;  and  liav- 
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iog  deviated,  the  Court  held  that  such  a 
corenaut,  being  of  the  nature  of  eatimatod 
damage  or  addtttonal  rent,  they  had  no  equi- 
table power  to  interpose  ;  even  although  the 
tenant  offered  to  prove  that  the  deviation  was 
uecessary,  and  had  been  occasioned  by  the 
accidental  failure  of  a  field  of  gcaas,  from  its 
having  been  sown  with  bad  aeed,  which  com- 
pelled him  partially  to  change  the  rotation  ; 
Fmer  v.  Ewart,  Feb.  25,  1813,  F.  C.  See 
also  Hunter  v.  Broadwood,  Feb.  2,  1854, 16 
D.  441.  But  although  the  penalty  may  in 
this  way  be  considered  as  the  liquidated  da- 
mage, still  the  obligant  mtiy  be  compelled, 
notwithstanding,  to  perform  his  obligation  ; 
for  he  is  not  entitled  to  pay  the  penally  and 
be  free,  lu  general,  obligations  of  this  kind 
beartbatthe  penalty  is  to  be  exigible  "overand 
above,"  or  "  by  and  attour  performance  ;" 
but  even  without  these  expressions,  the  per- 
formance of  the  fact  may  be  enforced  by  dili- 
gence. From  this,  however,  there  is  an  ex- 
ception, as  where  a  person  becomes  bound 
that  another  shall  perform  an  act  under  a 
penalty ;  for  here,  as  tbe  obligant  cannot  per- 
form the  act  himself,  the  conventional  penalty, 
as  to  him,  must  free  him  from  farther  dili- 
gence. EtOc.  B.  iii.  tit.  3,  §86;  Beli  on 
Leata,  i.  253  ;  BelVg  Com.  i.  654  ;  SUiir,  B.  i. 
tit.  10,  §  14 ;  B.  iii.  tit.  2,  §§  32  and  54 ; 
B.  iv,  tit.  3,  §  2  ;  tit.  18,  §  3 ;  Mor^i  NoUs, 
p.  Ixxi. ;  Satut.  vol.  i.  p.  473 ;  Beil's  Prine. 
§  34 ;  Ulitst  ib. ;  Earned  Princ.  of  Equity, 
(1825) ;  Kamt'  Slat  Laio  Abridg.  h.  t. .-  Hun- 
ter's Landlord  and  Tenant,  788-9  ;  Thojnion  on 
BilU,  16,  27,  36,  146,  154  ;  Jurid.  StifUs,  2d 
edit.  iit.  97  ;  Rom's  Lett.  i.  32,  58.  See 
Damagei. 

PeoBsoe ;  an  ecclesiastical  punishment,  by 
which  a  penitent  gives  satisfaction  to  the 
church  for  the  scandal  he  has  occasioned  by 
his  ill  example.  The  judicatories  of  the 
Church  of  Scotland  judge  of  and  punish  gross 
immorality,  heresy,  and  schism,  hut  with  a 
degree  of  temper  and  moderation  suited  to  the 
state  of  society  in  this  country,  and  better 
calculated  than  a  more  rieid  exercise  of  eccle- 
siastical discipline  would  be  to  attain  the 
end  in  view.  When  penance  is  inflicted,  it  is 
done  by  applying  the  lesser  excommunica- 
tion;  which  excludes  the  offender  from  the 
ordinances  of  the  chnrch  ;  and  time  and  op- 
portunity are  given  for  reconciliation.  It  is 
only  in  the  case  of  more  hardened  offenders, 
and  where  the  offence  is  of  a  nature  which 
cannot  be  overlooked,  that  the  greater  excom- 
munication is  used.     See  Exeomnunicaiion. 

Pendente  Lite  RiMl  InnoTaodiim,  This 
maxim  of  the  Roman  law  is  adopted  generally 
in  the  law  of  Scotland,  and,  according  to 
Brskine,  has  been  applied  to  the  case  wliere 
rights  are  rendered  litigious  by  an  action  of 
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ranking  and  sale  for  behoof  of  creditors.  Ac- 
cording to  this  rule,  no  diligence  carried  on 
or  perfected  while  the  action  of  sale  is  pen- 
dent, and  intended  to  create  a  new  preference 
to  the  user,  in  competition  with  the  other 
creditors,  ought  to  receive  effect.  But,  in 
practice,  this  rule  has  been  disregarded  ;  vid 
Erskine's  doctrine,  stated  as  referable  to  the 
maxim  Pendente  lite  mhU  innovandum,  seema  to 
be  properly  referable  to  the  principle,  that 
wherever  the  process  can  be  regarded  as  a 
general  measure,  it  ought  to  supersede  the 
diligence  of  individual  creditors  This  doc- 
trine is  so  established  by  the  Bankrupt  Sta- 
tute. See  Beirt  Com.  ii.  155 ;  Erik.  B.  U. 
tit.  12,  §65. 

Pension ;  is  defined  by  Skene  to  be,  a  dnty, 
such  as  an  annualrent.     Skene,  h.  t. 

Pension ;  an  annual  allowance  paid  for  a 

fersou's  maintenance  at  the  will  of  aaotber, 
t  is  criminal  to  receive  a  pension  from  a 
foreign  prince  or  state  without  leare  of  our 
Sovereign.  No  person  having  any  pension 
from  the  Crown  is  capable  of  being  elected 
member  of  Parliament,  or  of  sitting  or  trf 
voting,  and  a  penalty  of  L.500  is  imposed 
upon  pensioners  who  sit  or  vote;  6  Anne, 
c.  7,  5  25-29 ;  1  Geo.  I.,  stat.  2,  c.  66.  Bat 
Chelsea  and  Greenwich  pensioners  may  vote, 
and  out-pensioners  are  embodied  under  the 
statutes  6  and  7  Vict.  c.  95, 1843 ;  £)  and  10 
Vict.  c.  9,  1846  ;  and  11  and  12  Vict,  c  84, 
1848.  Pensions  from  the  Sovereign  are  held 
as  alimentary,  although  they  do  not  expressly 
boar  a  declaration  to  that  effect.  It  has  been 
repeatedly  decided,  that  a  pension  granted 
for  services  done  and  to  be  done  is  good,  al- 
though the  pensioner  should,  from  circum- 
stances, find  it  impossible  to  perform  these 
services  for  the  future.  Stair,  B,  ii,  tit.  5, 
616;  B.  iii.  tiLl,  §37;  &*t.  B.  iii.  tit.6, 
S  7  ;  Ban*,  i.  p.  654;  ii.  14;  BelPs  Com.  i. 
130 ;  Jurid.  Styles,  ii.  283,  306  ;  Kama'  Stet 
/.ate,  h.  t.     See  Annuity. 

Pennria  Teatiam.  The  disqualifications 
formerly  attai:hing  to  witnesses,  and  espe- 
cially that  of  relationship,  were  sometime* 
disregarded  in  occult  or  private  facts,  where 
there  must,  from  the  nature  of  the  ease,  be 
a  scarcity  of  unexceptionable  witnesses  ;  but 
such  witnesses  were  examined  cum  nota — i.e., 
reserving  consideration  of  their  credibility.  It 
was  not  enough  in  this  sense,  to  constitate  a 
peauria  leslium,  to  prove  that  the  other  evi- 
dence was  scanty  and  defective ;  it  mmrt 
farther  have  been  shown  that  the  peauria  wms 
necessarily  occasioned  by  the  very  nature  rf 
the  question  at  issue.  Tail  on  &!^enoe,  373; 
Mof/arlane'g  Jury  Prae.  92.  See  Ifndmm. 
Domestic  Crimes. 

Perambolation.  Actions  upon  brinwaf 
perambulation  were  authoriod  by  thft_Hk 
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1597, c,  79,aDilwereiateDdedtoseUl6t}iE)ine 
df  march  betneen  contenninoos  properties. 
fi-»l.B,iT.tit.l,54B;5i<«V,B.iv.  tU.3,§14; 
tit.  28, 5  3;  Bmtk.  1291;  BelPt  Prine.^  2241; 
Kamt'  Stat.  Law,  h.  t. ;  Jurid.  Stgltt,  i.  419. 
PerDwretnm  Dominomm  Concilil  See 
Ex  DMeratiene,  &c. 

PerdnelUon ;  treiuoa.  See  Trtaton. 
FeremiitoTj  Defenoea.  See  Dtfeacet. 
Fenoolnm ;  risk.  The  general  rule  with 
regard  to  risk  is,,  that  n  subject  periBhes  tu 
ita  iomnut,  or  to  him  who  hag  the  right  of 
property  in  it, — Ea  pent  domino.  Bnt  this 
rule  ia  freqaently  modified  by  the  introduc- 
tioQ  of  certain  opposite  principles ;  by  the 
rules  of  particular  contracts,  and  by  the 
effect  of  CHlpa  or  fault  in  subjecttng  those  to 
the  risk  of  loss  who  would  not  otherwise  be 
liable.  The  most  important  exception  occurs 
in  the  case  of  a  subject  sold,  but  not  delivered. 
Tbe  rule  of  tho  law  of  Scotland,  adopted  from 
the  Roman  lav,  is,  that  property  is  not  trans- 
ferred without  delivery — Traditionibnt  domi- 
fiMt  r«nim  tmnf/erunfur.  Before  delivery,  the 
bayer  has  merely  ajiu  oxi  r«m.-  he  is  creditor 
for  the  delivery  of  tho  thing  sold.  See  Jv* 
ad  Rem. ;  Jut  Oredili.  And  yet,  if  the  subject 
perish  undelivered,  it  perishes  to  the  buyer, — 
I'eria^um  rei  vend'.l(B,  ncndum  tradila,  est 
emptom.  It  the  buyer  ha£  paid  the  price, 
ia  not  entitled  to  repetition  ;  if  ho  has  not 
paid  it,  the  seller  may  sue  him  for  payment. 
The  priooiple  of  this  rule  is,  that  by  comple- 
tion of  the  eootract  of  sale,  the  obligation  of 
each  party  to  implement  the  bargain  is  per- 
fected. The  seller  a  bound  to  deliver  tho 
thing  sold,  the  buyer  to  pay  the  price ;  and 
although  tbe  seller's  obligation  falls  in  coti- 
eequence  of  the  extinctioD  of  the  subject  of 
it,  the  buyer's  still  subsists.  The  rule  may 
also  be  referred  to  tbe  maxim,  Ejm  at  peii- 
eulwn,  mjui  at  eommodvm ;  sinoe  the  buyer 
has  the  benefit  of  the  accessions,  fruits  ani' 
profits  of  tbe  subject,  from  the  moment  ii 
which  the  contract  is  completed.  When  i 
commodity  is  sold  as  a  fungible,  not  as  i 
corpue — that  is,  when  a  certain  quantity,  by 
number,  weight  or  measure,  has  been  sold, 
and  ia  not  yet  delivered — the  loss  falls  upon 
the  Beller,since  the  buyerdid  not  purchase  any 
specific  subject.  Thus,  when  a  proprietor  sells 
8o  many  bolls  of  his  farm-grain,  of  a  particu- 
lar crop,  without  specifying  any  particular 
parcel,  and  a  toss  of  that  year's  grain  hap- 
pens, the  purchaser  is  not  bound  t«  suffer  any 
part  of  the  loss,  as  he  did  not  purchase  any 
precise  part  of  the  farm-grain.  lu  condi- 
tional sales,  the  rule  of  the  Roman  law  was, 
that  if  the  subject  perished  pendente  condi- 
tione,  it  perished  to  the  vendor ;  but  if  it  was 
merely  deteriorated,  without  the  fault  of 
the  vendor,  the  loss  fell  upon  the  vendee. 
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In  alternative  sales,  if  one  of  two  subjects 
sold  perish  before  tbe  choice  has  been  made, 
it  perishes  to  the  seller  ;  because  the  remain- 
ing subject  continues  in  oUigatton*,  and  de- 
mandable  by  tbe  vendee  ;  but  if  both  perish, 
the  loss  falls  on  the  buyer.  When  the  seller 
has  been  in  vwra  in  making  delivery,  the 
loss  falls  upon  him.  See  Mora.  A  subject 
likewise  perishes  to  the  seller  which  is  lost 
through  his  fault,  or  by  his  neglecting  tho 
obligation  under  which  he  lies  to  attend  to 
tbe  buyer's  interest,  by  taking  care  of  the 
subject  until  it  isdelivered.  Where  tho  buyer 
gives  directions  for  the  transmission  of  the 
goods,  if  those  directions  be  not  followed,  the 
loss  falls  upon  the  seller ;  Harle,  24th  Jan. 
1749,  Mor.  10,095.  If  the  buyer  orders  the 
goods  to  be  sent  by  a  certain  mode  of  convey- 
ance, and  they  are  sent  accordingly,  it  would 
appear  that  the  seller  is  freed  from  the  risk. 
When  no  particular  carrier  or  ship  is  named 
by  the  buyer,  delivery  by  the  seller  to  any 
carrier  or  wharfinger,  on  aecoant  of  the 
buyer,  is  the  same  as  delivery  to  the  buyer 
htmsolf.  t«  the  effect  of  Ireoiog  the  seller 
from  further  responsibility  for  care  of  the 
goods ;  provided  he  procures  them  to  be  de- 
livered to  tho  carrier  or  wharfinger  in  the 
proper  and  usual  manner,  and  with  the  usual 
precautions  to  ensure  the  safety  of  the  goods, 
and  the  claim  of  the  buyer  against  the  party 
entrusted  with  them.  It  has  been  held  that 
it  is  no  part  of  the  seller's  duty  to  ascertain 
the  seaworthiness  of  the  ship  in  which  the 
goods  are  to  be  sent,  and  that  he  is  not  re- 
sponsible for  a  loss  occasioned  by  the  defects 
of  the  ship.  It  is  the  duty  of  the  seller  to 
give  timeons  notice  to  the  buyer  of  the  ship- 
ment of  goods  sent  by  sea,  in  order  that  he 
may  know  when  tbe  goods  are  likely  to  ar- 
rive, and  that  he  may  be  enabled  to  insure 
them ;  but  this  rule  is  subject  to  certain  limi- 
tations. The  loss  of  an  undelivered  subject 
falls  upon  the  seller,  if  it  perish  from  a  rice 
of  such  a  nature  that  the  seller  would  have 
been  liable  under  his  obligation  of  warran- 
dice had  the  subject  perished  from  the  same 
cause  after  delivery.  Where  the  seller  ex- 
pressly takes  the  risk  upon  himself,  or  binds 
himself  to  deliver  the  thing  sold  at  a  certain 
place,  his  engagement  makes  him  liable  for 
tbe  loss  before  such  delivery.  The  modifica- 
tions of  the  rule,  that  the  risk  ia  with  the 
owner,  arising  from  the  obligation  to  a  repa- 
ration of  loss  occasioned  by  &ult  or  careless- 
ness, and  from  the  peculiar  doctrines  of  cer- 
tain  contracts,  such  as  aCTreightment  and  car- 
riage by  land,  are  noticed  in  other  articles. 
See  NautcE,  Cauponti.  Imtkeepert.  Public  Car~ 
riaga.  Damages.  (Tufpa.  Mora.  See  gene- 
i-ally,  on  the  subject  of  risk,  Stair,  B.  i.  tit. 
11,  §  2 ;  tit.  14,  5  7  i  Mor^ft  Nottt,  Ixxii.-vii.- 
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«iii.,  li«F.-Tii.;  Enk.  B.  ill  tit.  1,  §S  19, 20, 
26,  31.  33 ;  tit.  3,  §  7  ;  BeWi  Com.  i.  169, 
443,  468  ;  Brount  on  Sale,  355  ;  Bdr*  Ptinc 
§5  87, 141. 153, 199,  202-^,  225, 232;  IUmL 
ib. ;  Xamw'  Stat.  Late  Abridg.  A.  t. ;  llnater'i 
Landlord  and  Tenant,  724. 

Peijnry;  is  the  judici»t  affirmatioa  of  & 
fatwhood  upOD  oatb.  Th«  enence  of  the 
crime  conuEts  in  affirmiDg  a  plain  and  obvi- 
ous falsehood ;  for,  where  the  oath  can  in  any 
reasonable  vay  be  reconciled  with  truth,  or 
an  innocent  intention,  there  b  no  perjury. 
Neither  must  there  be  any  doubt  about  the 
true  state  of  tbe  fact,  or  the  sense  in  which 
the  panel's  words  are  to  be  understood  ;  and 
where  it  is  possible  to  account  for  what  may 
have  tbe  appearance  of  a  falsehood,  on  the 
ground  of  its  being  an  omission,  that  will 
save  ihe  panel.  To  constitute  the  crime  of 
perjury,  the  person  must  have  sworn  abso- 
lately,  and  not  to  the  best  of  his  recollection, 
where  the  matters  are  not  recent,  or  of  a  na- 
ture not  to  call  for  his  particular  attention ; 
for,  where  the  matters  are  recent,  or  of  a  na- 
ture to  which  his  attention  may  be  supposed 
to  have  been  specially  directed,  he  will  not 
be  allowed  to  screen  himself  under  the  pre- 
text that  he  had  forgotten.  The  falsehood 
must  be  wilfully  affirmed  by  one  who  knows 
the  truth,  and  who,  for  some  corrupt  purpose, 
resolres  to  conceal  it.  Hence,  there  can  be 
no  prosecution  for  perjnry  where  the  oath  is 
pure  matter  of  opinion  and  belief,  as  in  the 
oath  of  calumny,  where  his  own  prejudices 
may  lead  the  deponent  to  view  the  cause  in  a 
different  light  from  that  in  which  it  will  be 
viewed  by  any  other  person.  Of  the  same 
kind  is  the  oath  in  lawburrows,  where  the 
complaioer  expresses  his  apprehensions  of 
danger ;  which  fears  may  have  been  genuine 
in  him,  though  entirely  chimerical.  The  oath, 
to  found  the  charge  of  perjury,  must  be  ma- 
terial to  the  point  at  issne,  in  tbe  question 
where  it  is  given ;  for  where  the  falsehood 
extends  only  to  trilling  particulars,  it  will  be 
attributed  to  inadvertency  or  oversight,  rather 
than  to  that  dole,  or  corrupt  intention,  which 
is  the  essence  of  this  crime.  The  falsehood 
musthavebeenaffirmed  on  oath.in  contempt  of 
that  high  adjuration  which  the  witness  makes. 
The  most  formal  written  declaration  is  there- 
fore no  ground  of  prosecution  as  peigury.  To 
this,  however,  the  wordof  honour  of  a  peer  is  an 
exception;  and  all  afirmations  allowed  under 
the  statutes  are  held  identical  with  oaths. 
It  is  farther  necessary  that  the  oath  should 
be  given  before  a  magistrate  or  other  person 
empowered  by  law  to  administer  ait  oath ; 
beeaiue,  without  that,  an  oath  has  neither 
those  consequences,  in  point  of  interest,  to  the 
man  himself,  nor  that  prejudice  to  his  neigh- 
bour, which  are  the  proofs  of  tliat  malice 
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which  is  principally  the  object  of  pniiidtment. 
Neither  can  falsehood  contained  in  a  volnn- 
tary  affidavit  given  before  a  magistrate  be 
the  ground  of  prosecution  for  perjury.  Not 
only  must  the  oath  be  taken'  before  a  pervon 
entitled  to  administer  it,  but  it  must  have 
been  given  in  the  due  and  accustomed  form, 
in  the  department  of  business  to  which  it  re- 
lates ;  for  example,  it  must  have  been  read 
over,  approved  of,  and  signed,  when  the  per- 
son canwrite.  In  short,  all  the  requisite  forac 
must  have  beeoobserved.  The  crime  of  peijniy 
may  be  committed  by  a  party  on  a  reference 
to  oath,  as  well  as  by  a  witness  in  a  cause.  Tbe 
same  may  happen  in  takingthe  oath  of  bribery, 
or  of  trust  and  possession — the  oath  to  obtain 
the  benefit  of  the  act  of  grace — a  suspender*! 
oath  at  passing  a  bill  on  juratory  caution — 
at  obtaining  the  benefit  of  the  cettio  hoiwrmm 
— ora  dischargeof  debts  under  the  Bankrupt 
Statute.  Tbe  evidence  of  the  terms  of  the 
oath  ought  to  be  the  written  oath,  signed  by 
the  panel,  or  certified  by  the  jndge ;  aaA 
where  the  oath  has  not  been  taken  dom  in 
writing,  as  in  Justiciary  triab  and  trials  be- 
fore the  Court  of  Exchequer,  and  in  jury 
causes,  tbe  terms  of  Ihe  depositions  muat  be 
established  by  respectable  and  intelligent  vil- 
nesses.  The  evidence  of  tbe  falsehood  may 
be  by  parole  proof,  or  by  writing ;  but  it  is 
not  enough  that  the  fact  actually  was  con- 
trary to  what  hasbeeo  sworn  to  by  the  panel; 
it  roust  further  be  proved,  or  sufficiently  in- 
ferred from  circumstances,  that  tbe  panel 
actually  knew,  at  the  time  he  was  delivering 
his  oath,  that  the  fact  was  inconsistent  with 
what  he  was  swearing.  The  punishment  of 
perjury  has  been  directed  by  statute,  the  last 
of  which,  1555,  c.  47,  declares  peijury  to  be 
punishable  by  confiscation  of  moveablea,  by 
piercingthe  tongue,  and  infamy;  towhiehtbe 
judge,  in  aggravated  cases,  may  add  anyotber 
penalty  that  the  case  seems  to  require.  No 
person  convicted  of  wilful  or  corrupt  perjsry, 
or  subornation  of  perjury  after  conviction,  ii 
capable  of  voting  in  the  election  of  a  membn 
of  Parliament.  But  the  incapacity  doea  not 
apply,  unless  action  be  commenced  wiUiiB 
two  years  after  the  ground  of  it  oeosixvd; 
2  Gto.  II.  c  24,  §S  6  and  11.  The  incft- 
pacity  of  bearing  tesUmouy  conMqnent  apon 
a  conviction  of  peijury,  or  BubomatioaL  aif 
peijury,  formerly  could  not  be  remoTedf  w 
in  the  case  of  other  crimes,  by  inffeTiigtlM 
punishment ;  but  this  appears  to  be  alMW 
by  the  act  15  and  16  Vict,  c  27,  186S. 
Tbe  trial  for  perjury  is  proper  to  Um  GmeI 
of  Justiciary :  but  it  may  be  tried  If  tbl 
Court  of  Session,  where  it  eeeon  Ik  VQ 
examination  on  oath  taken  in  th*  flipHI 
of  an  action  before  that  Cotut.  fiahvifr 
tioii  of  perjury,  which  conitto  in  iDifqi^ 
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with  thtwe  who  are  to  appe&r  as  witnesses 
aod  directing  tbem  what  to  tay,  without 
regard  to  truth,  is  directed,  by  the  act  1555t 
c.  47,  to  be  punished  with  the  paiDS  of 
perjury.  See  Sume,  toI.  i.  pp.  360-74; 
Alum's  Prme.  i.  464 ;  Stair,  B.  iv.  til.  4S, 
§  6 ;  Ent.  B.  iv.  tit  4,  5  74  ;  Bank.  toI.  i. 
p.  299,  a  teg.;  BeWt  Con.  ii.  343,  389,  390- 
5  ;  Kama'  Stal.  Law  Ahridg.  h.  t.      See  Oath. 

PeimiuiTe  Laws.  A  law  permitting  cer- 
tftin  persoitB  to  have  or  eqjoy  the  use  of  cer- 
tain things,  or  to  do  certain  acte,  by  direct 
implication  prohibits  all  others  from  obstmct- 
ing  the  exercise  of  the  right  so  conferred. 
Enk.  B.  i.  tit.  1,  §  24. 

Permit ;  a  license  or  warrant  for  persons 
to  pass  with  and  sell  goods,  on  having  paid 
the  dnties  of  customs  or  excise  for  tfaem.  The 
statutea  npoa  this  subject  have  been  consoli- 
dated by  2  and  3  Will.  IV.  o.  16.  See  EMtse. 

Permntaticm  or  Bartw ;  is  the  exchange 
of  one  moveable  subject  for  another ;  and,  by 
the  law  of  Scotland,  the  contract  ia  com- 
pleted by  consent  alone,  so  as  to  enforce  the 
sabeeqnent  exchange.  By  this  contract  the 
property  is  transferred.  Stair,  B.  i.  tit.  10, 
5  14,  and  tit.  14 ;  Er»k.  B.  iii.  tit.  3,  §  13. 
Seeforter. 

Perpetuity.  In  the  law  of  England,  a 
perpetuity  seems  to  have  been  originally 
equivalent  to  a  Scotch  entail;  but  in  that 
law  an  entail  may  be  defeated  by  a  common 
recovery.  See  Tondint'  Diet.  h.  t.  ;  Sand/ord 
m  EtUaiU,  25,  31. 

Fertona  Standi  in  Jndioio ;  the  right  en- 
joyed by  all,  except  by  those  who  are  deprived 
of  it  on  account  of  civil  death,  nont^;e,  or 
other  disability,  to  pursue  for  and  defend 
their  rights  in  a  court  of  justice.  What 
pert&ttaitandi  is,  may  be  more  easily  learned 
by  eousideriog  the  loss  of  it  by  civil  death 
or  outlawry.  The  outlaw  is  said  amittere 
legem  ttrra,  to  he  repelled  ab  ageado  tt  de- 
fendendc,  to  be  incapable  of  pursuing  or  de- 
fending in  any  process,  civil  or  criminal. 
Bnt  there  are  others  besides  outlaws  who 
have  no  periMa  ttandi.  A  pupil  cannot 
pursue  or  defend  ;  that  most  be  done  by  his 
tutor  in  his  name.  And  companies,  as  such, 
have  not  a  forsona  ttandi,  See  Finn.  Fer- 
tona slondt  u  different  from  titie  to  pwrsite. 
Fertona  ttondi  applies  to  the  itafvs  of  the 
person,  as  qualified  to  pursue  or  defend  iu 
actions  generally  ;  title  to  pursue  applies  to 
particular  actions,  and  requires,  in  addition 
to  a  pertona  ttandi,  that  the  party  have  a 
proper  legal  interest  in  the  particular  action 
pursued  or  defended.  Thus,  although  a 
superior  posseea  a  pertona  ttandi,  he  cannot 
putsoe  s  declarator  of  non-entry  unless  he 
produce  an  infeftment  in  the  lands.  See  Title 
to  Pitnue.    Interett. 
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Personal  Bonds.    See  Bond. 

PerKHisl  ExMOtion.  See  Caption.  Dili- 
genee.  Imprisonnatt.  L3>eration.  Act  of  Grace. 
Act  if  Wo^irtg. 

Perwmal  Olgeotion  or  Exception.  When 
a  party  is,  by  his  own  act,  or  l^  the  peculiar 
circumstances  in  which  he  is  placed,  incapaci- 
tated from  maintaining  a  certain  plea  iu  an 
action  or  in  a  defence,  he  is  said  to  be  barred 
from  maintaining  that  pleap«r«cnaiiffirc«p(Kni«. 
Thus,  one  is  barred  fvnonaii  exetpHone  or  06- 
jectione  from  redarguing  his  own  judicial  as- 
sertion ;  from  objecting  to  a  deed  to  which 
he  has  already  consented ;  from  pleading  the 
defect  of  his  own  or  his  author's  title ;  from 
taking  benefit  by  his  own  fault  or  neglect.  It 
was  even  held  in  the  Court  of  Session,  that 
a  woman  who  had  been  privately  married, 
and  who  had  connived  at  a  second  marriage 
which  her  husband  entered  into,  was  barred, 
person*^  exeeplione,  from  challenging  the  se- 
cond marriage.  But  this  was  reversed  in  the 
House  of  Lords  ;  Campbeil  v.  Cochrane,  28th 
July  1747,  and  Jan.  31,  1753,  M.  10,466; 
Or.  and  Stewart,  519.  For  illustrations  of  the 
cases  in  which  personal  objection  is  or  is  not 
inferred,  see  Brown's  Sjpiop.  h.  t. ;  Shaw'B  DU 
gett.  h.  t. 

Ferwmal  ProteetuoL  A  warrant  of  pro- 
tection to  the  bankrupt  may  be  granted  by 
the  Loid  Ordinary  or  the  Sheriff,  until  the 
meeting  of  the  creditors  for  the  election  of 
trustee ;  and  the  protection  may  be  renewed 
on  the  application  of  the  trustee,  authorized 
to  do  so  by  the  creditors.  19  oimI  20  Viet, 
c  79,  55  44  and  77, 1856. 

Personal  Bights.  A  real  right,  or  jus  in 
re,  entitles  the  person  vested  with  it  to  pos- 
sess the  subject  of  the  right  as  his  own,  and 
to  reclaim  or  vindicate  it  from  others ;  whereas 
the  creditor  in  a  personal  right  or  obligation 
has  no  more  than  a  jut  ad  rem,  or  a  right  of 
action  i^inst  the  debtor  or  his  representa- 
tives, whereby  they  may  be  compelled  to  im- 
plement the  obligation,  hy  transferring  the 
subject  to  the  creditor,  or  by  paying  or  per- 
forming in  terms  of  the  obligation.  See  Obli- 
gation. Heritable  rights  in  the  persons  either 
of  heirs  or  of  disponees,  not  completed  by  in- 
feftment,— such,  for  example,  as  the  right  of 
one  who  has  obtained  a  disposition  to  an  herit- 
able subject  on  which  he  has  not  taken  in- 
feftment,— are  also  termed  personal  rights. 
In  such  a  esse,  the  disponee,  before  taking 
infeftment,  may  sell  the  subject,  and  may  as- 
sign to  the  purchaser  the  unexecuted  procu- 
ratory  of  resignation  and  precept  of  saBme,in 
virtue  of  which  the  purchaser  may  complete 
his  right  by  infeftment ;  or  the  first  disponee, 
as  if  be  were  actually  infeft,  may  himself  grant 
to  the  purchaser  a  precept  of  sasine,  on  which 
the  purchaser  may  obtain  himself  infeft ;  and 
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althoQgli  such  icfellment  will  be  ineffectual  so 
loDg  as  the  first  diBponee  remftiiiB  aoinfefl,  yet, 
u  Boon  as  he  completes  his  title,  the  prior  so- 
siae  of  the  purchaser  And  the  feudal  right  will 
be  perfected  b;  accretion.  But  the  holder  of 
a  personal  right  is  not  so  divested  by  a  first 
conveyance  as  to  prevent  him,  if  fraudulently 
inclined,  from  granting  a  second  conveyance 
to  another  disponee,  which  second  conveyance, 
if  first  perfected  by  infeftment,  will  exclude 
the  first  conveyance — and  that  although  up 
to  the  date  of  the  competition  the  original 
diqwnee's  right  should  remain  personal.  Ersk. 
B.  ii.  tit.  7,  5  26  ;  B.  iii.  tit.  1,  S  2 ;  Stair, 
B.  iii.  tit.  X,  5  2;  B.  i.  tit.  3,  §  1  ;  BeU't 
Principles,  §  851 ;  IllttsC.  ib. ;  Rou'i  Ltet.  ii, 
306, 314.  See  Dieposilion.  (kn^rmation.  Ser- 
vice.  Brieea.   Accretion.   Jus  ad  Rcfu. 

Personal  Servieea.  It  was  anciently  the 
cnstom  in  feu-rights  to  bind  the  vassal  t«  at- 
tend the  superior  at  huntings  and  hostings 
with  many  other  personal  services  peculiar  to 
a  rude  and  warlike  period.  But  arter  the 
Rebellion  1715,  by  1  Geo.  I.  stat  2,  c.  54,  those 
personal  services,  whether  due  by  charter  or 
custom,  were  abolished.  Notwithstanding 
thisstatute,  however,  there  is  nothing  to  pre- 
vent the  superior  from  stipnlating  in  the  char- 
ter, that  the  vaasal  shall  perform  certain  speci- 
fied agricultural  serviceK.  Thus,  in  the  case 
of  the  Dvke  <if  Argyle,  Feb.  5,  1762,  Mot.  p. 
14,495,  the  vassal  was  taken  bound  to  keep 
the  castle  of  Tarbert,  and  to  defend  it  against 
the  enemies  of  the  family  of  Argyle,  as  well 
as  to  keep  a  boat  with  six  oan  and  a  steera- 
nian  for  the  use  of  the  Duke  in  going  from 
one  place  of  the  coast  to  another.  All  that 
related  to  the  military  part  of  this  obligation 
was  held  to  fall  under  the  statute  ;  but  the 
keeping  of  the  boat  was  held  to  be  a  legal  obli- 
gation on  the  vassal.  Wliere  the  personal 
obligations  consist  in  annual  agricultural  ser* 
vices,  the  vassal  is  free  unless  they  are  de- 
manded within  the  year.  Erdc  B.  ii.  tit.  5, 
5  2;  Mart's  Notes  on  Stair,  ocvii.  ;  Karnes' 
Stat,  Law,  voce  Service ;  Brown's  Si/nop,  A,  (.  ,- 
iJeU-j/Husi-jeai. 

PanoDAlFriTil^e  from  Arrest.  Seei>rt- 
viltge.  Persmal  Protection.  Protection  from 
ZHligmce. 

eanaatXtj  and  Bealty.  In  the  law  of 
England,  the  distinction  between  real  and 
personal  property  is  almost  but  not  entirely 
the  same  as  the  distinction  between  heritable 
and  moveable  property  in  the  law  of  Scotland. 
Things  real  are  described  by  Blackstone  to  be 
such  as  are  permanent,  fixed  and  immoveable, 
which  cannot  be  carried  out  of  their  place,  as 
lands  and  tenements ;  while  things  personal 
include  all  sorts  of  things  moveable,  which  may 
attend  a  man's  person  wherever  he  goes. 
Things  personal,  however,  include  something 
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in  a<ldition  to  things  moveable ;  they  cranpre- 
hend  every  thing  which  wants  the  two  requi- 
sites of  a  real  estate — duration  as  to  time,  and 
immobility  as  to  place.  Whatever,  tberefon, 
is  not  a  real  estate,  is  a  personal  estate  or 
chattel.  There  is  also  a  subordinate  divisMa 
of  personal  estate  or  chatUla  into  chattels  ntl 
and  chattels  pertonal.  Chatteb  personal  tn, 
properly  and  strictly  speaking,  things  mov»> 
able,  such  aa  animaU^  household  atnff,  raonej. 
jewels,  &c  Chattels  real  are  intereHta  tsn- 
ing  out  of  or  anne.Ted  to  real  estates,  such  ss 
terms  for  years  of  land,  the  next  preoeotattM 
toachurch,  &c.  The  essential  dutiDction  be- 
tween a  chattel  real  and  a  real  estate  is.  thai 
the  duration  of  the  former  is  limited  to  a  timt 
certain,  beyond  which  it  cannot  snbsist.  Chs;^ 
tela  real  are  not  conveyed  by  sasine  or  corpo- 
ral investiture ;  the  possession  of  them  ii 
gained  eimply  by  the  entry  of  the  tenaaL 
Two  of  the  most  important  points  in  which 
the  personalty  of  England  does  not  coincide 
with  the  moveable  property  of  Scotland  ai« 
leases  and  securities  affecting  land.  By  the 
law  of  England,  leases,  of  whatever  dnratiMi, 
are  chattels  real,  and  of  the  nature  of  persHBl 
estate,  and  upon  the  lessee's  death  go  to  the 
personal  representative.  By  the  law  of  Seot- 
land,  they  are  heritable  as  to  sncceBioa,  hot 
moveable  as  to  the  fise.  Mortgages  and  sees- 
rities  for  money  affecting  lan(&  or  real  eatats 
in  England,  and  bonds  of  all  kinds,  arnoftht 
nature  of  persona]  esUte,  and  go  to  the  per- 
sonal representative ;  while  in  Scotland,  all 
securities  for  money,  affecting  lands  or  herit- 
able property,  are  themselves  heritable,  and 
descend  to  the  heir.  BlacisL  ii.  16,  384: 
Robertson  on  Personal  Succession.  307.  S« 
Heritable  and  Moveable.  Bond.  Chati^  S»^ 
cession. 

Pertinent  This  term  is  ased  in  onr  char- 
ters and  dispositions  in  conjunction  with  parU. 
Thus,  lands  are  disponed  with  parU  aaa  pa^ 
timnls  ;  and  that  expression  may  carry  vari- 
ous rights  and  serviiudes  connected  with  tk< 
lands.  See  Paris  and  Pertinents.  Bc^*dim 
Charter.     Gommontg. 

Petoria,  Torbuia.  The  clause,  (7««jMtf- 
I1W,  turbariis,  Ac,  gives  the  privilege  ot  tak- 
ing fuel,  by  peats  aod  turfs,  in  mosses  and 
rauirs.     Stair,  B.  ii.  tit.  3,  §  76. 

Petitory  Aotioss ;  are  actions  by  which 
something  is  sought  to  be  decreed  by  tbe 
judge,  in  consequence  of  a  right  of  property 
or  a  right  of  cretlit  in  the  pursuer.  Th^ 
all  actions  on  personal  contracts,  by  wbich  the 
grantor  has  become  bound  to  pay  or  to  per- 
fonn,  are  petitory  actions,  BrsL  B.  iv  tit.  I 
j  47  ;  Stair,  B.  iv.  tit.  21,  22,  and  24  ;  AnL 
vol.  ii.  p.  616 ;  BelCs  Prine.  §  2243 ;  Mte- 
lavrin's  Sheriff  Prae.  285  ;  Jurid.  ^let,  m. 
17  ;  Ross's  Led.  ii.  279. 
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PetitioB  and  Complaint.  In  the  judicial 
procetlure  of  the  Cuurl  of  Session,  a  petition 
and  GomplaiDt  is  the  form  in  vhich  certain 
mntters  of  aumniar;  and  extraordinary  juris* 
dicliun  are  broaghc  under  the  coguieance  of 
the  Court.  Petitions  aud  complaiDte  are  ad- 
dressed to  one  or  other  of  the  Divisions  of  the 
Inner-House.  The  petitiun  sets  forth  the 
matter  of  complaint,  genei-ally  in  an  argu- 
mentative detail  of  the  facta,  and  concludes 
with  a  prayer,  first  for  a  warrant  of  service 
on  the  adverse  party,  and  an  appointment  on 
him  to  answer;  and  then,  that  on  resuming 
consideration  of  the  petition  and  complaint, 
with  or  without  answers,  the  Court  may 
grant  the  appropriate  remedy,  the  nature  of 
which  is  speciied  ;  or  such  other  redrebs  as 
to  them  may  seem  proper  in  the  circum- 
stances. The  petition  and  complaint  is  pre- 
pared and  signed  by  counsel,  aud  the  oi:ca- 
siona  on  wbiuh  redress  may  he  sought  in  this 
form  are  various.  Thus,  under  the  old  par- 
liamentary election  law,  this  was  the  form  of 
bringing  the  proceedings  of  freeholders  and 
of  magistrates  of  royal  burghs,  at  their  Mi- 
chaelmas head-courts  and  election  meet- 
iiigs,  under  the  review  of  the  Court,  This 
branch  of  the  jurisdiction  of  the  Court  of 
Session  has  been  taken  away  by  the  Reform 
Act ;  but  petitions  aud  complaints  are  still 
competent  in  the  following  cases — ^ viz.,  against 
magistrates  and  officers  of  the  law,  or  against 
members  of  the  College  of  Justice,  or  judicial 
factors,  or  other  managers  appoiuted  by  tlie 
Court,  for  malversation  iti  office, — against 
parties  guilty  of  breach  of  interdict,  or  of 
contempts  of  Court  of  all  kinds, — and,  in  ge- 
neral, against  all  parties,  officially  or  other- 
wise, snmmarily  amenable,  for  irregularities 
or  misconduct,  to  the  jurisdiction  of  the  Court 
of  Session.  When  such  petitions  and  com- 
plaints are  presented,  they  are  enrolled  in  the 
Single  Bill  Roll;  and  when  moved  in  the 
course  of  that  roll,  an  interlocutor  is  pro- 
nounced, granting  warrant  for  service,  and 
ordering  answers  to  the  petition  within  a 
cerUin  number  of  days,  varying  in  ordinary 
cases  from  eight  to  fifteen.  By  the  same  in- 
terlocntor,  the  case  is  sometimes  remitted  de 
piano  to  the  Junior  Lord  Ordinary,  although 
the  Court  have  power,  if  they  please,  to  remit 
to  any  of  the  other  Lords  Ordinary.  But 
such  ft  remit  is  not  uniformly  made,  it  being 
competent  to  the  Court  to  order  answers  to 
themselves,  and  to  hear  and  decide  according 
aa  the  circumstances  of  the  case  may  require, 
without  a  remit  to  the  Lord  Ordinary.  When 
a  remit  is  made  to  the  Loi-d  Ordinary,  he 
proceeds  as  soon  as  the  answers  are  put  in 
with  the  preparation  of  the  cause,  agreeably 
to  the  form  in  other  processes ;  that  is,  he 
Biiporintends  the  making  np  and  closing  of 
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the  record ;  with  this  proviso,  that  in  tlie 
event  of  no  answers  being  lodged  to  the  peti- 
tion, or  on  the  failure  of  either  party  to  ob- 
temper  any  of  the  orders  of  the  Lord  Ordi- 
nary, it  is  competent  to  him  to  report  the 
cause  to  tbe  Courts  in  order  that  judgment 
may  be  pronounced  in  absence,  or  by  default. 
After  the  case  has  been  prepared,  and  the 
record  closed  before  the  Lord  Ordinary,  he 
reports  the  case  to  the  Inner-House.  All 
proceedings  in  petitions  and  complainta  are 
summary,  both  before  the  Lord  Ordinary  and 
tbe  Inner-House.  See  A.  S.  11th  July  1628, 
§§  83  to  96  inclusive.  See  also  Shaud't  Prac. 
1035,  et  seq. ;  Beveridge'x  Forms  of  Pro.  i.  406, 
et  seq.  See  also  Contempt  of  Court, 
Fetitioii,  Beolaimlaff.   See  Reclaming  Pe- 

Petty  Avnaffe.     See  Average. 

Phyaioians'  Feea;  may  be  pursued  for, 
but  are  presumed  to  he  paid,  unless  incon- 
sistent with  the  practice  of  the  place,  and 
excepting  where  the  patient  is  on  deathbed. 
In  Edinburgh,  a  surgeon's  fees  do  not  fall 
under  the  presumption  of  payment.  Erxk. 
B.  iij.  tit.  7,  5  17  ;  tit.  9,  §  43  ;  Hank.  vol. 
iii.  p.  76 ;  Ml't  Print.  §  668 ;  IUmI.  ib. ; 
Tait  on  Evidence,  3d  edit.  471-2.     See  Fee. 


Fiokery;  is  the  stealing  of  trifles,  which 
has  never  been  punished  in  any  other  way 
than  by  an  arbitrary  punishment.  The 
breaking  into  gardens  and  orchards,  and  the 
stealing  of  green  wood,  are  punishable  by  a 
pecuniary  fine,  which  rises  in  proportion  as 
tbe  crime  is  repeated  ;  and  it  would  appear 
that,  when  frequently  committed,  even  a  capi- 
tal punishment  has  been  inflicted.  Hum*, 
i,  85,  et  teq. ;  Erth.  B.  iv.  tit.  4,  §  59  ;  Taifs 
Justice,  voce  Theft. 

Piotnrei.     See  Paintingi. 

Piepowder  Court    See  Dutlsfoot. 

PigBon.  It  is  enacted  by  several  of  the 
Scotch  acts  of  Parliament,  t^at  the  shooting 
of  pigeons,  without  the  consent  of  the  owner, 
shall  be  reckoned  theft.  The  breaking  into 
dovecots  is  not  only  reckoned  theft,  but,  under 
an  old  statute,  might,  on  a  third  offence, 
where  the  offender  had  no  effects,  have  been 
punished  with  death;  1579,  c.  84.  This 
offence  may  be  tried  before  tbe  sheriff.  Jus- 
tices of  tbe  peace  may  execute  the  acts  against 
breakers  of  dovecots,  but  cannot  judge  in 
complaints  for  shooting  or  killing  pigeons. 
Tbe  statute  2  Geo.  111.  c  29,  for  the  pro- 
tection of  pigeons,  does  not  extend  to  Scot- 
land. It  has  been  held  not  relevant  to  justify 
a  tenant  in  shootingbis  landlord's  pigeons,  to 
allege  that  they  are  destructive  to  his  tarm  ; 
Eatlm,  I8th  May  1832,  10  S.  and  D.  542. 
See  Hutch.  Juit.  i.  1 17,  657  ;  Tail's  Jvsl.  h.  (.; 
Blair't  Just.  h.  t.     See  Dovecot. 
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Pilltnry;  &a  instrnment  bf  whicb  an  of- 
fender is  fastened  to  the  market-cross  or  other 
public  place,  and  exposed  in  modttm  p<cnce  to 
the  contempt  and  derision  of  the  public ;  to 
whom  he  is  thus,  as  it  were,  introdticed  as  a 
base  and  infamona  person;  Bume,  ii.  470. 
By  the  stat.  56  Qeo.  III.  c  138,  the  punish- 
ment of  the  pillorj  was  abolished,  except  in 
cases  of  perjury — Gne  or  imprisonment, or  both, 
being  substituted  in  lieu  of  the  pillory,  as  the 
punishmeDt  for  those  offences  of  which  the 
pillory,  prior  to  the  date  of  that  statute,  had 
formEtd  the  whole  or  part  of  the  puaishment ; 
and  by  the  act  1  Vict,  c  23  (1837),  it  was 
absolutely  abolished.  Stair,  B.  ir.  tit.  36, 
§  8  ;  Ersh.  B.  ir.  tit.  4,  S  102 ;  Batch.  Jutt. 
i.  198 ;  Taifg  Just,  voce  Punishment. 

Pilots ;  persons  licensed  to  offer  themselves 
as  guides  for  navigating  ships  through  narrow 
firths  and  rirers,  or  into  ports,  or  through 
any  place  where  the  navigation  is  difficult.  In 
England,  pilots  are  established  at  several 
ports,  under  the  appointment  of  certain  iu- 
Gorporations  regulated  by  statuto.  The  sta- 
tut«s  on  this  subject  were  consolidated  by  the 
act  6  Geo.  IV,  c.  125  ;  but  none  of  the  sta- 
tutes extend  to  Scotland.  In  Scotland,  this 
matter  has  been  left  to  common  law,  and  the 
regulations  and  usages  of  the  several  ports, 
firths,  and  rivers.  By  royal  charter,  the 
Trinity  House  of  Leith  has  authority  to  exa- 
mine and  appoint  pilots  for  the  Firth  of 
Forth,  and  for  the  seas  and  firths,  and  along 
the  coasts  and  islands,  of  the  Nortbera  and 
German  Oceans.  The  town  of  Edinburgh 
has  a  right  to  appoint  pilots  for  the  naviga- 
tion of  the  port,  harbour,  and  roads  of  Leith. 
But  the  magistrates  are  not  liable  for  damage 
suffered  hy  ships  under  the  guidance  of  those 
whom  they  appoint;  Ogilvie,  May  22, 1831, 
1  S.  d  D.  24.  In  tontracts  of  affreightment 
and  insurance,  the  obligation  of  the  owners 
to  have  the  ship  provided  with  persons  suf- 
ficient to  navigate  her  implies  the  obligation 
to  have  a  pilot  on  board,  wherever  a  pilot  is, 
by  regulation  or  usage,  held  to  be  necessary. 
Where  a  pilot  cannot  he  had,  the  aid  of  per- 
sons locally  acquainted  with  the  navigation 
must  be  taken.  It  is  a  sufficient  compliance 
with  this  condition  if  the  master  take  a  per- 
son authorized  by  the  regular  custom  of  the 
port,  or  the  law  of  the  place,  to  act  as  a  pilot, 
provided  he  be  at  the  time  fit  to  act,  and  not 
manifestly  incapable  through  intoxication  or 
otherwise.  A  pilot  employed  to  bring  the 
ship  into  harbour  is  not  entitled  to  sal- 
vage ;  The  Miam,  2  Dixit  {Adm.).  504.  It 
has  likewise  been  decide<l  in  the  English  Ad- 
miralty Court,  that  where  towing  is  neces- 
sary, pilots  are  bonnd  to  perform  it,  having 
a  claim  of  compensation  for  any  damage  to 
their  boats,  and  for  extra  labour ;  they  are 
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also  bonnd  to  offer  tbeir  services  in  all 
weathers ;  Oenrral  Paimer,  1  Bagg,  (JJia) 
176.  See  BcWt  Com.  661, 594;  Brodi^t  Supf. 
to  Stair,  986-9, 1004. 

Pimp-Tenore.  As  a  matter  of  historical 
curiosity,  and  as  indicative  of  the  manneis  of 
that  age,  it  may  be  mentioned  that  Willirl- 
mus  Uoppeshor  terut  dimidian  vtrfftttam  tanr 
in  Soekhamplon  de  dimino  rtga  per  tervibtm 
eutlodiendi  iex  demitdias,  seil.  mer^nctf,  aJ 
luum  Dom.  Reg.  12  Bdto.  I. — vii.,  by  Pimf- 
tenure.     Tomlins^  Diet.  h.  t. 

Pizaoy ;  is  hostility  committed  at  sea  bj 
an  individual  without  license  or  commisuoB 
from  any  acknowledged  stato  or  govemmeDL 
Any  adventurer,  therefore,  who  sails  on  i 
voluntary  unlicensed  warfare,  and  who  dis- 
poses of  his  prizes  at  sea  or  elsewhere  by  hii 
own  authority,  is  properly  a  pirate.  Evei 
where  a  person  engaged  in  an  advontuTs  of 
this  kind  holds  acommissioo,  if  he  take  the 
ships  of  his  own  nation,  or  of  a  nation  not  at 
war  with  his  own,  or  if  be  act  contrary  totbi 
terms  of  his  commission,  he  is  guilty  of  pinc;- 
It  is  piracy  in  the  captain  or  crew  t«  nm 
away  with  the  ship  or  cargo.  The  trial  of 
this  crime  formerly  belonged  to  the  Hi^ 
Admiral  or  his  deputy ;  but  the  aenteou  of 
that  Court  was  liable  to  review  by  the  Coon 
of  Justiciary,  in  the  form  of  saspension.  Sioev 
the  abolition  of  the  Admiralty  Conrt,  the 
only  competent  court  is  tbe  Court  of  Jasti- 
ciary.  I'he  punishment  of  thia  crime  if 
death.  See  the  act  1  Viet.  c.  66,  1837. 
Ertk.  B.  iv.  tit.  4,  §  6  ;  Buate,  i.  476  ;  AU- 
son's  Prt'ttc.  639 ;  Bank.  i.  528;  Bdf*  Cm.  I 
559 ;  Swi»t.  Abridg.  h.  t. ;  Taift  Jiutice,  k.  t.: 
Brodig*  Supp.  to  Stair,  989. 

Piicatiombiu.  For  the  effect  of  the  cUose 
rum  piicaticmSmt,  see  Fithi*g.   Salmcn-JuJuM. 

Pit  and  Gallows.    See  f'oua  a  Furta. 

FlaM  of  Crime.     See  Loan  Deli<ii. 

Flaoe  of  FsTmeat,  If  the  place  at  which 
an  obligation  is  to  be  performed  be  previowly 
stipulated,  the  agreement  mnst  be  adbsiwl 
tu,  nntess  access  to  tbat  place  be  unsafs  or 
impossible,  in  which  case  the  rule  is  tke 
same  as  if  no  place  bad  been  named.  Where 
no  place  is  named,  and  if  the  thing  to  bi 
performed  is  delivery  of  a  certain  specitssr 
corpus,  the  place  where  the  subject  is  is  »- 
derstood ;  bat  if  it  be  a  quantity,  tbe  plan 
of  contract,  or  where  the  debtor  reaidas,  MB* 
derstood  ;  Stair,  B.  i.  tit.  17,  $  19.  WhethiT 
or  not  this  rule,  as  laid  down  by  Stair,  he 
still  tbe  law,  is  doubtful ;  hut  it  MM»  t>  be 
held  iu  England,  that  where  no  plaos  itpj- 
ment  is  specified,  the  debtor  is  bound  toatk 
out  his  creditor  ;  and  that  the  creditor,  ite 
the  debt  becomes  due,  may  raise  la  nUm 

ithout  giving  him  notice;  QhI^  mMt^ 
91.    It  is  not  indispensable  to  tfmtjft* 
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place  of  payment  ia  a  bill  or  note.    When 
)io  plac«  of  payment  is  specified,  it  has  been 
questioned  whether  the  acceptor  or  granter 
is  bound  to  seek  out  the  creditor,  and  make 
pRyment,  or  whether  the  creditor  ought  to 
applj  for  it.    The  general  rule  laid  down  by 
Cbittj  applies  to  the  case  of  bills  and  notes, 
where  no  summary  diligence  is  to  be  Qsed ; 
presentment  aud  protest  being  in  all  cases 
necessary  to  authorise   summary  diligence. 
Ur  ThomeoD  holds  that  there  is  an  exception 
to  the  rule  that  the  debtor  must  seek  out 
tho  creditor,  in  the  case  of  bills  payable  on 
demand,  and  at  or  after  sight ;  fhomson  on 
Bills,  334,    To  preserve  recourse  against  the 
drawer  and  indorserg,  it  Is  indispensably  ne- 
ceuary  to  present  the  bill  for  payment  to  the 
debtor  personalty,  or  at  bis  residence,  unless 
be  bas  himself,  in  his  acceptance,  speciBed 
some  other  place  of  pfeseutnient.    The  ques- 
tion, whether  the  specification  of  a  place  of 
payment,  in  the  body  of  a  bill  or  note,  makes 
the  presentment  of  it  at  that  place  a  condi- 
tion of  the  contract,  is  discussed  by  Mr  Thom- 
BOD,  p.  420.     See  also  Beli-t  Frine.  §  337  ; 
mvtt.  ib. ;  BtU't  Com,  i.  412 ;  Jurid.  Styla,  H. 
12,  16. 

Plam  of  BnbioriptunL  The  insertion  in 
the  testing  clause  of  the  place  where  a  deed 
was  subscribed  is  not  a  statutory  requisite,  and 
is  not  essential  to  the  legal  authentication  of 
the  deed.  But  it  is  the  invariable  custom  to 
insert  the  place  of  subscription ;  and  in  a 
doobtfol  or  iQBpiciouscase,  the  omission  would 
lie  a  very  unfavourable  circumstance.  Rotg"! 
Uct.  i.  141 ;  Slair,  B.  iv.  tit  42,  $  19  ;  £rsi;. 
B.  iii.2,  §18. 

FlAdtmu ;  "  pley,  contention,  strife  or  de- 
bate."    Skene,  h.  t. 

Plaok  Bills.  See  Bittt  of  Sip^d  LtUen. 
Plagii  Crimen ;  or  the  stealing  of  adult 
living  human  creatures ;  ia  a  crime  not 
knowu  in  the  present  state  of  society  in 
this  country  ;  but  in  former  times,  under  the 
notion  that  it  was  a  treasonable  usurpation 
of  the  royal  authority  in  detaining  the  King's 
free  lieges,  it  was  punishable  with  death. 
The  tame  punishment  has  been  applied  to 
the  stealing  of  children;  for  whicn  offence 
there  are  recent  instances  of  capital  senlencea. 
SwM,  i.  81  and  83,  in  Notts;  Aliion's  Prine. 
260;  Kamet'  Stat.  Law,  h,  t.  See  Theft. 
Pla^.  See  Qaarataine. 
fUmtiff;  in  English  law,  he  that  sues  or 
coDplaina  in  an  assise  or  action  personal- 
Tot^m'  Did,  h.  t.    See  Pursuer. 

Flu.  A  particular  plan  of  building  may 
be  enforoed,  provided  it  be  clearly  made  a 
Goodition  of  the  feu-contract.  The  plan  of 
Charlotte  Square  of  Edinburgh,  which  the 
fanan  were  called  upon  to  sign  and  adhere 
to,  ni  held  binding;  Dir(m,  June  5,  1812, 
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F.  Q.  But  the  mere  exhibition  of  a  plan  of 
a  new  street,  at  the  time  of  the  sale  of  a  piece 
of  ground  for  buildinga  house  in  the  intended 
line  of  the  street,  does  not  of  itself  amount  to 
a  warranty  or  engagement  that  all  that  is 
exhibited  on  the  plan  shall  be  done ;  HaioVi 
mental,  May  4,  1814,  2  Doin,  301 ;  Gordm, 
Feb.  9, 1819,  5  Dow,  87.  In  a  subsequent 
case,  however,  the  feuars,  having  proceeded 
on  tbe  plan  of  the  NewTown  of  Edinburgh  in 
taking  their  feus,  were  held  entitled  to  pre- 
vent any  bnilding  deviating  in  an  inconve- 
nient or  materiiu  degree  from  that  plan; 
Touns.'Sov.  17,  1814,  F.  C.  In  a  judicial 
sale,  plans  of  the  estate  ought  to  be  prepared, 
in  which  the  lota  nay  be  distinguiebed  as 
they  are  exposed  to  sale.  Plans  are  allowed 
to  be  founded  on  as  evidence,  when  distinctly 
authenticated  and  sworn  to.  They  are  not, 
however,  properly  evidence  of  themselves; 
they  are  rather  adminicles,  explanatory  and 
illustrative  of  other  aud  proper  evidence.  All 
plans,  maps,  models,  or  other  such  produc- 
tions, proposed  to  be  used  at  a  jury  trial,  must 
be  lodged  eight  days  before  the  trial ;  if  tho 
trial  is  to  be  at  Edinburgh,  with  the  jnry- 
clerk,  at  the  office  in  the  Kegister-house  ;  if 
on  circuit,  either  with  the  jury-clerk,  or  with 
the  sheriff-clork  of  the  county ;  A.  S.  1825,  S 
29.  BeWt  Com.  ii.  274  ;  Princ.  §§  867,  994  ; 
lUwt.  ib. ;  Mac/arlan^t  Jury  Prac.  183. 

Planting  and  Indoauig.  Various  acts  of 
the  Scotch  Parliaments  were  passed  for  the 
encouragement  of  planting  and  inclosing,  and 
for  the  punishment  of  those  guilty  of  injuring 
or  destroying  growing  trees  and  plaptations ; 
and  with  regard  Iwth  to  planting  and  in- 
closing, justices  of  the  peace  have  a  sta- 
tutory jurisdiction.  At  common  law,  inju- 
ries done  to  trees  and  inclosures  are  also 
punishable  ns  malicious  mischief.  The  gene- 
ral act,  1661,  c.  38,  directs  justices  to  en- 
force the  older  laws  for  the  protection  and 
encouragement  of  planting,  with  a  modifi- 
cation in  the  punishment — tbe  penalties  being 
thereby  made  pecuniary.  The  older  statutes 
for  the  encouragement  of  planting  are  in  de- 
suetude ;  bat  ii^nries  to  existing  plantations 
are  still  punishable,  and  may  be  punished  by 
two  justices,  ou  proof  of  the  facts :  such  are, 
setting  fire  to  trees;  cutting,  breaking,  or 
puUiug  them  up>  or  peeling  them ;  tbe  penalty 
in  these  last  cases  being  L.IO  Scots  for  each 
tree  less  than  ten  years  old,  and  L.20  Scots 
for  each  older  tree.  The  haver  or  user  of 
such  trees  is  liable  in  the  same  penalties,  on- 
less  he  produce  the  party  who  brought  him 
the  trees.  And  in  default  of  payment,  the 
party  convicted  must,  for  each  half  merk  of 
penalty,  work  one  day  for  the  party  injured, 
on  receiving  meat  aud  drink  only ;  1685,  c. 
39.    Tenants  and  cottars  are  likewise  liable 
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in  tUe  same  pecuniary  penalties,  if  tbe  in- 
jury be  proved  to  bave  been  doae  by  their  fa- 
milies, servantg,  or  others  living  witb  them  ; 
although  it  has  beea  thought  that  these  sttt- 
tutory  penalties  are  subject  to  mitigatiea. 
Sundry  British  statutes  make  offeocos  of  this 
description  punishable  by  fine,  and  even  with 
transportation  for  seven  years ;  but  in  this 
last  case,  the  trial,  of  cuurse,  cannot  pruc«ed 
before  the  justices.  See  on  this  subject,  and 
also  as  ta  inclosing,  the  acts  1  Geo.  I.  c.  48  ; 
1  Geo.  I.  sesa.  ii.  18  ;  6  Geo.  til.  c.  36 ;  13 
Geo.  III.  c.  33 ;  9  Geo.  III.  c  41  ;  although 
certain  of  these  statutes  have  not  been  acted 
on  in  Scotland.  The  Scotch  statutes  on  the 
same  subject  which  may  consulted  are — ^1457, 
0.80,  and  c.  83 ;  142^,  c.  33;  1503,  c  71 
and  74;  1535,  c.  10  and  11  ;  1579,  c.  84; 
1661.  c  41  ;  1685,  c.  39  ;  1S69,  o.  17  ;  1503, 
c.  71 ;  1635,  c.  U  ;  1587,  c.  83  ;  1607, 
c.  3  ;  1641,  c.  45  ;  1686,  c.  11 ;  168y.  c.  16. 
The  statutes  regarding  iuclosures  and  the  pro- 
teistion  of  fences  may  be  executed  by  sheri^ 
and  other  judges,  and  also  by  justices  of  the 
peace.  Sucharethestatntesconcerning mutual 
and  march  fences.  SeeifarcAe«.  Rwmg.  And 
tbe  statute  1685,  c  39,  imposes  penalties  on 
parties  injuring  ordinary  inclosures,  or  allow- 
ing animaJs  to  go  over  them;  giving  one- 
half  of  tbe  penalty  to  the  owner  of  the  fence, 
and  tbe  other  to  the  fund  for  repairing  roads 
and  bridges  in  the  parish.  A  stranger  found 
within  a  broken  ioclosure  will  be  presumed 
CO  be  the  breaker  ;  1661.  c.  41.  £y  1686, 
c.  11,  the  herding  of  cattle  is  enjoined  under 
certain  penalties,  directed  against  the  owner 
of  the  animals  found  trespassing ;  and  in 
order  to  enforce  payment,  the  heritor  or  pos- 
sessor who  has  been  injured  may  detain  or 
poind  the  trespassing  animals,  until  payment 
of  half  a  merk  of  penalty  (t.  e.  about  Is.  3^. 
sterling) ;  together  with  the  expense  of  keep- 
ing the  animals,  and  the  dumages.  But  the 
party  seizing  the  cattle  must  give  immediate 
intimation  of  the  seizure  to  the  owner,  and 
must  place  the  cattle  where  tbey  can  have 
fodder  and  water  ;  nor  can  he  make  any  use 
of  them,  except  at  the  risk  of  beiug  held 
liable  in  a  spulzie.  Brtk.  B.  iii.  tit.  6,  S  28 ; 
Sntch-JHst.  ii.  498, 513  ;  Taift  Jvst.  of  Peace, 
h.  I.;  Blair' t  Manaal,  208,  et  seq.;  Kamea' 
Stat.  Law,  k.  t. ;  WaUttn't  Stat.  Law,  h.  t.; 
bank.  i.  679  ;  iii.  27;  Bdl  on  Leases,  i.  807  ; 
Hunter's  Landlord  and  Tonaal,  572-6 ;  Jttrid. 
Sli/iet,  iii.  95. 

Flat,  Beoreea  o£    See  Teinds. 

Flayer.    See  Comedian. 

Fleu  in  Lftw.  Fleas  in  law,  as  a  distinct 
portion  of  a  record,  were  introduced  by  the 
Judicature  Act,  6  Geo.  IV.  c.  120,  §  9,  in 
which  tliey  are  defined  as  "  a'  short  and  con- 
cise note,  drawn  and  signed  by  counsel,  of  tbe 


PLB 

pleas  in  law  on  which  tbe  action  ordefenee 
is  to  be  maintained ;  and  in  sncb  note  the  mat- 
ter of  law  so  to  be  slated  shall  be  Mt  fvnfa 
in  distinct  and  separate  propositions  with»Bt 
argument,  hut  accompanied  by  a  reference  tu 
the  authorities  relied  on."  At  first  thost 
pleas  were  put  into  process  as  a  aepanup 
paper,  but  are  now  subjoined  to  the  paper  w 
which  they  relate;  A.  S.  llrt  JkU/  182?, 
§49.  It  is  the  statutory  duty  of  the  Lonl 
Ordinary,  in  adjusting  the  record  prior  to 
closing  it,  to  suggest  any  new  plea  which  may 
appear  to  him  to  be  necessary  for  exhanctiBg 
the  disputable  matter ;  and  the  pleas  in  U« 
stated  on  the  record  are  to  be  held  sa  tbe  «d« 
grounds  of  action  or  defence,  to  whick  the 
future  arguments  of  the  parties  are  to  be  con- 
(tned  ;  with  power,  however,  to  tbe  partiea, 
with  the  leave  of  tbe  Lord  Ordinary,  or  of 
the  Court,  to  odd  to  the  record  any  additional 

Elea  which  may  hare  been  suggested  by  tbn 
lord  Ordinary  or  the  Court,  or  by  the  party, 
as  fit  to  be  discussed  in  relation  to  tbe  facts 
already  set  forth ;  etat.^ll.  If.  after  closng 
the  record,  either  party  wishes  a  new  pleaor 
ground  in  law  to  be  stated  on  the  record,  he 
must  enrol  the  cause  and  furnish  the  nev  pies 
to  the  opposite  party  forty-eight  hoars  before 
the  enrolment;  A.  S.  11th  Jitiy  1828,  §  5S- 
It  would  be  an  obvious  absurdity  to  deprive 
apartyof  the  benefit  of  any  plea  inlaw  which 
the  facta  of  his  case  may  warrant,  merely  be- 
cause such  plea  had  been  omitted  in  tbe  n^ 
cord  ;  and  hence  it  baa  happened  in  practice, 
that  pleas  in  law  are  not  prepared  witb  that 
circumspection  and  care  which  the  statoi« 
seems  to  have  contemplated.  The  pleas  ar« 
in  general  so  framed  as  to  ground  any  legal 
argument  which  the  facts  may  warrant ;  boi 
the  statutory  injunction  as  to  the  citation  of 
authorities  is  not  in  very  strict  obserranee  ; 
and  hence,  and  from  other  causes,  it  not  na- 
frequently  happens  that,  when  a  case  cowet 
to  be  more  carefully  considered  and  argoed, 
either  orally  or  in  a  written  argument,  it  is 
necessary  either  to  obtain  leave  of  the  Coartts 
add  farther  pleas,  or  to  maintain  an  argimeBt 
which  the  pleas  on  the  record  barely  eorer. 
In  the  Court  of  Session,  the  pleading  to 
which  pleas  in  law  are  subjoined  are  defeseM, 
revised  condescendences,  revised  answers  U 
condescendences,  reasons  of  suspension,  reaans 
of  advocation,  condescendences  and  claim  ia 
multiplepoindings,  and  other  anal<^ous^M^ 
ings  in  the  less  ordinary  proceaea.  IniniMtr 
courts,  pleas  in  law  are  subjoined  to  tte  de- 
fences and  to  the  replies  in  ordinary  proOMM^ 
and  to  no  other ;  in  summary  n]i|iliriili[iM  •• 
the  answers  to  the  original  petitiOB  ■■■<• 
the  replies;  and  in  multiplepcModiqgmBflh* 
condescendence  and  claim.  Sae  9  6tktf. 
c.  120,  S§  2,  9, 10,  11  ;  A.  5.  lltt  Jt^MM^ 
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§§48,49.58;  A.'s.l2thNo«.lB25;  SkatuPs 
Prac.  i.  325  ;  Maclaurin't  Sherif-Court  Pro- 
eas,  116-8, 124.     See  Rexord. 

Flea  of  FaneL  The  panel'B  plea  must 
either  be  ^iltt/ or  not  guiUy.  When  it  ie 
guilty,  sentence  U  fortliwitb  pronounced  by 
the  Court.  Id  pleading  not  guilty,  the  panel 
is  not  alwayB  to  be  uuderetood  to  deny  the 
whole  allegations  of  the  libel.  Thus,  to  a 
charge  of  murder  he  may  plead  not  guilty,  and 
yet  admit  the  homicide.  The  panel  may 
plead  guilty  to  certain  charges,  and  deny  the 
rest ;  or  be  may  admit  the  crime  and  deny 
the  aggravations  ;  in  which  case  the  prose- 
cutor may  either  rest  satisfied  with  the  plea  of 
fiuilty,  so  far  as  it  goes,  or  proceed  to  prove 
the  charges  which  are  denied.  The  panel 
cannot  plead  gnilty  of  the  aggravations  and 
not  guilty  of  the  crime.  The  particalars  of 
a  special  defence  intended  to  be  maintained 
ought  to  be  stated  to  the  Conrt  immediately 
after  the  plea  of  not  guilty  has  been  entered  ; 
and  where  a  vritten  defence  has  been  given 
in,  the  clerk  of  Court  reads  it  at  the  same 
stage  of  the  proceedings.  This  statement  of 
the  panel  has  sometimes  a  considerable  effect 
00  the  charge  as  set  forth  in  the  libel.  9 
Gto.  IV.  c.  29, 5  14 ;  Hnme,  ii.  282  ;  Alu<m'» 
Prac.  357  ;  Stede,  197.  See  Not  GuiUy. 
lAbel.    Amendment  of  Libtl. 

Pledge ;  is  a  moveable  subject  put  into  the 
hand  of  a  creditor  by  his  debtor  in  security 
of  a  debt,  or  of  an  advance  of  money  ;  which 
subject  the  creditor  is  to  re-deliver  on  receiv- 
ing repayment.  The  creditor  is  liable  in  a 
middle  degree  of  diligence  for  preserving  the 
pledge  (praaUtt  culpam  kvem) ;  and  should 
it  perish  without  any  fault  imputable  to 
the  creditor,  beyond  what  is  implied  in  this 
de^ee  of  diligence,  it  perishes  to  the  debtor, 
as  being  the  proprietor  ;  and  the  creditor  is 
entitled  to  the  expense  profltably  disbursed 
on  the  subject  while  in  his  hands.  The  pledge 
cannot  be  sold  without  judicial  authority ; 
and  therefore,  where  a  sale  becomes  neces- 
sary, the  proper  course  is  to  apply  to  the 
judge-ordinary  for  a  warrant  to  sell  the  sub- 
ject by  public  sale — the  pledger  being  called 
as  a  party.  Enk.  B.  iii.  tit.  1,  §  33 ;  BtU't 
Con.\\.ZO,aseq.;  StoiV,  B.  i.  tit.  13,  §  11; 
B,  ii.  tit.  10,  5  1 ;  Mor^s  Hotet,  p.  liivii. ; 
Brodie'i  Supp.  913  ;  Bank.  vul.  i.  p.  383,  el 
leg.;  Bell'tPritic.p.56;  Iliutt. IHI ;  Karnes' 
Sua.  UwAbTidg.h.t.;  Tatt't  Justice  of  Peace, 
h.L;  Blair's  do.  voce  Pawn ;  Ross's  Led.  ii. 
321,  See  Pactum  Legis  Commistori<B  iu  Pig- 
norihis.     Culpa.    Pawnbrokers. 

Flegina  ;  "  a  pledge,  borgh,  or  cautioner. 
Dimittere  terras  ad  plegium,  to  let  lands  to 
bergh,  is  when,  any  controversy  being  for  the 
possession  of  lands,  the  same  are,  aft«r  in- 
loisition  and,  trial  taken  thereanent,  given 
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and  committed  to  their  last  lawful  possessor, 
under  borgh  and  caution  that  he  shall  restore 
them  to  him  who  shall  be  found  to  have  right 
thereto."    Skene,  A.  t. 

FloughrChiodB.— By  the  net  1503,  c.  98. 
horses,  oxen,  and  other  goods  pertaiuing  to 
the  plough,  are  forbidden  to  be  poinded  at 
the  time  of  labouring  the  ground,  when  the 
debtor  has  other  goods.  The  time  of  labour- 
ing in  this  statute  is  understood  to  be  the 
time  at  which  the  individual  is  engaged  in 
labouring,  whether  he  he  earlier  or  later  than 
the  rest  of  the  country.  This  labouring  does 
not  extend  to  summer  fallowing,  but  only  to 
the  labour  necessary  for  raising  the  crop  of 
the  season,  so  that  the  land  may  not  lie  waste. 
Where  there  are  not  enough  of  other  move- 
ables to  answer  the  debt,  the  messenger  may 
poind  even  the  plough-goods.  If  the  messen- 
ger has  been  shown  other  poindablo  effects 
equal  to  the  debt,  exclusive  of  the  plough- 
goods,  and  has  notwithstanding  poinded  the 
latter,  it  amounts  to  a  spulzie.  If,  on  the 
other  hand,  the  messenger  has  poinded  plough- 
goods  in  consequence  of  not  having  made  a 
sufficient  search  for  others,  the  debtor  is  en- 
titled to  restitution  merely.  Ersk.  B.  iii.  tit. 
6,  §  22  ;  Stair,  B.  i.  tit.  9,  §  29  ;  B.  iv.  tit. 
30,  §  5 ;  tit.  47.  §  34  ;  HunUr's  Landlord  and 
J'«wn(,41-2,  816;  Tait'sJvet.  voce  Poinding. 
By  the  act  1587,  c.  82,  the  offence  of  destroy- 
ing plongh-graith  in  time  of  tillage  is  punish- 
able as  theft ;  the  offence  may  be  tried  before 
the  judge-ordinary,  and  without  a  jury,  Ersk. 
B.  iv.  tit.  4,  55  39,  62. 

Flooghgate  of  Land.  According  to  Bal- 
four. "  ane  pleuch  sould  contene  viii  oxen- 
gang,  the  oxengang  sonld  contene  xii  aikers, 
the  aiker  sould  contene  iiii  rudis,"  &c. ;  Bal- 
four's Prac.  voce  Brieve  of  Division,  c.  98, 
p.  441.  Bnt  although  this  may  have  been  a 
rule  in  measuring  land  anciently,  it  will  not 
be  found  to  correspond  with  the  measure- 
ments specified  in  cbarteis.  A ploughgate  of 
land  is  the  property  qualification  to  hunt 
under  the  game-laws.     See  Acre. 

Plumper.  If  there  be  more  seats  vacant 
than  one  in  the  same  county  or  burgh,  and  a 
voter  chooses  to  vote  for  only  one  of  the  can- 
didates, he  can  give  him  but  a  single  vote, 
which  is  then  called  tt  plumper.  See  Rtform 
Act. 

Plnris  Fetitio  ;  is  the  asking  more  judici-' 
ally  than  is  truly  due.  \\  liere  an  adjudica- 
tion is  led  for  a  larger  sum  than  what  is 
actually  due  to  the  adjudging  creditor,  it  is 
said  to  be  a  pluris  pelitio,  which,  where  it  is 
material,  or  where  there  has  been  culpable 
neglect,  or  fraud,  will  have  the  effect  of  an- 
nulliog  the  adjudication.  Where  the  plurii 
pelitio  is  slighter)  its  only  effect  is  to  reduce 
the  adjudication  to  a  security  for  principal 
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and  interest,  without  expensef  or  penalties. 
Pbm»  petitio  in  the  libel  is  immaterial,  if  de- 
cree be  taken  only  for  the  auma  really  due. 
BeWt  Com.  i.  745  ;  Karnes'  Equity,  296.  Seo 
At^udiaawa.     Artiattatt  Adjudieation. 

Pomding;  is  the  Scotch  lair  diligence, 
whereby  the  property  of  the  debtor's  move- 
ables ia  tranaferred  to  the  creditor  uaing  the 
diligence.  Poinding  is  either  real  or  per- 
SOnaJ :  ReiH  poinding  proceeds  on  debita  fundi, 
and  it  affects  the  moveableB  on  the  lands  to 
which  the  debt  attachaa ;  periottal  poinding, 
on  the  other  hand,  is  used  by  creditora  in  or- 
dinary personal  obligations,  and  affects  the 
debtor's  moveable  goods  and  effects.  There 
is  a  third  description  of  attachment  which  hu 
also  been  termed  poinding,  whereby  cattle 
found  treepassiog  on  the  gronnds  of  another 
are  detained  until  the  owner  of  the  cattle 
make  satisfaction  for  the  iqjury.  These  seve- 
ral attachments  will  be  shortly  considered  in 
their  order. 

I.  Real  PoiwDiiTg,  or  Ponrono  of  ihs 
Gbookd. 

This  species  of  poinding  commences  with 
an  action,  and  proceeds  on  an  heritable  se- 
curity, or  snch  other  dtbiivm  fundi  as  may 
be  the  warrant  of  the  action;  which  is  of  the 
nature  of  a  real  diligence  or  execution  for 
poinding  all  the  goods  on  the  lands  over  which 
tbesecurity  extends.  Thisaction  is  competent 
to  a  superior  for  his  fen-duties,  to  an  annual- 
renter  for  the  arrears  of  hia  interest,  or  to 
aa  heritable  creditor,  and,  in  general,  to  all 
creditors  in  debts  which  constitute  a  real 
burden  or  Ii«N  on  lands.  An  assignee  and 
disponee  to  an  heritable  bond  on  which  sasine 
had  been  taken,  though  not  himself  infeft  on 
the  conveyance  in  hu  favour,  was  found  en- 
titled to  pursue  a  poinding  of  the  ground; 
r»M<iw,Jan.22,1836,14  5.*i>.337.  Butit 
is  not  competent  to  proprietors,  or  even  to 
creditors  orothers  in  possession  of  the  ground; 
for  it  is  incompetent  to  poind  the  grounds  of 
the  lands  possessed  by  the  poinder  himaelf— 
an  action  of  mulls  and  duties  beinj;  the  proper 
action  for  recovering  what  is  due  to  such 
possessors  by  the  tenants  in  the  natural  pos- 
session. This  rule  of  law  has  given  riae  to 
the  question  how  far  it  is  competent  to  an 
heritable  creditor  who  has  taken  hia  aecnrity 
in  the  form  of  an  absolute  disposition,  quali Bed 
by  a  back-bond,  to  poind  the  ground.  The 
principle  recognised  in  one  old  case  is,  that 
the  absolutedisponee  cannot  competently  poind 
the  ground ;  because,  in  virtue  of  hia  absolute 
title,  he  may  enter  into  the  natural  possession. 
In  that  case,  a  person  had  wadset  his  lands 
and  taken  a  back-tack  of  them,  binding  him- 
self to  pay  to  the  wadsetter  a  yearly  rent, 
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equal  to  the  interest  of  the  sum  borroatil. 
The  WBdsetter,coosideringhiinse]faeredLUr, 
brought  an  action  for  payment  of  the  lucl: 
tack-duty,  and  added  a  couclnsion  for  poini]- 
ing  the  ground  in  time  coming.  This  ns 
refused,  "  because  the  pursuer,  being  inftft  ia 
the  property,  could  not  ask  his  own  griNud 
to  he  poinded  for  any  aum  due  to  him  oet  «f 
the  said  lands ;"  L.  Garthland,  March  2, 1632, 
M.  10,545 ;  Rots'i  Led.  ii.  430.  The  efel 
of  thia  diligence  is  to  give  the  naer  of  iti 
right  to  the  rents ;  but  be  cannot,  in  tIikk 
of  it,  assume  the  natural  possession  of  th 
lands.  And  not  only  the  tenants,  bat  Ik 
proprietors  mnst  be  made  parties  in  the  letiw. 
There  is  no  personal  conclusion  againd  tit 
defender,  the  object  being  to  make  the  goodi 
on  the  ground  subject  to  the  diligence.  Hewt 
when  decree  is  given,  and  letters  of  poiodii^ 
issued,  they  aro  executed  without  any  pranoo 
charge  against  the  tenants  to  make  paymtirt: 
for  there  being  no  decree  against  the  teusB, 
there  can  be  no  warrant  for  a  chat^.  HeDct. 
alao,  after  letters  of  poinding  are  once  grsiit«J, 
they  may  he  put  in  execution  as  long  u  the 
pursuer  lives,  though  the  original  defend 
be  dead  or  removed.  The  gooda  falling  oixJtr 
thia  diligence  muat  be  the  goods  of  thaowntr 
or  of  the  tenants ;  other  goods  on  the  lud 
are  not  subject  to  the  diligence.  But  by  tbt 
act  1469,  c.  36,  the  goods  of  tenants  cshbM 
be  poinded  for  their  landlord's  debt  la  isj 
greater  extent  than  the  amount  of  the  tem'i 
rent  due  by  the  tenant,  or  the  arrears  wbicli 
he  ma;  be  due  at  the  time.  In  a  competitim 
of  poindings  of  thia  nature,  the  superior  poioJ- 
ing  the  ground  for  unpaid  feunlnliei  mtl 
casualties  will  be  preferred.  W^here  then  ii 
DO  such  ground  of  preference,  the  yrW 
having  the  first  citation  ia  preferred.  Th 
aheriS's  jurisdiction  is  cumulative  with  tl»i 
of  the  Court  of  Session  in  poindings  of  tbg 
ground.  It  has  been  questioned  wbether  > 
poinding  of  the  ground  is  to  be  considered  rf 
the  nature  of  a  diligence  or  an  action.  If 
one  case  it  was  laid  down  that  it  is  a  "proM^  , 
of  elocution;"  Thornton,  Feb.  12,  1828,6S. 
it  D.  526.  In  a  more  recent  case  it  ni  ow  I 
tended  by  an  heritable  creditor,  that  tk  J 
raising  and  executing  a  summons  of  potsfs^r 
the  ground  was  sufficient  to  give  him  a  riiki' 
to  the  moveables,  preferable  to  that  «f  * 
trustee  subsequently  confirmed,  on  Ute  gnoi 
that  the  creditor's  infeflment  in  the  U^fi^ 
him  a  real  though  accessory  right  h  ^ 
moveables  on  the  lands.  To  ttib  tt*I«^ 
Ordinary,  in  his  note,  objected — lO,  IMih 
creditor  had  not,  in  virtue  of  his  bMst'' 
alone,  a  right  to  the  moreablei  pnftldfc  ^ 
that  of  a  confirmed  trustee;  and,  S4  B^i' 
it  required  diligence  to  eom^ota  tt>  JP^ 
ence,  that  diligence  mud  be         *  '    ~^~^ 
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incliDal«  merely.  The  Court  concnrred  with 
the  Lord  Ordinary  on  the  first  point;  bat 
with  respect  to  the  second,  they  held  that  the 
acceiBory  real  right  which  a  debitum  fundi 
conferB,  U  sufficiently  preserved  by  its  being 
exercised  iempatwi;  and  that  the  mere  exe- 
cuting a  summons  of  poinding  the  gronnd  wu 
snch  a  timeouB  exercise.  Andtbisstepbaving 
been  taken  before  the  confirmation  of  the 
trnstee,  they  held  it  to  constitute  a  right  pre- 
ferable to  that  of  the  tmstee.  One  of  the 
judges  stated  it  as  his  opinion,  that  a  poinding 
of  the  ground  is  "  not  so  mnch  a  dili^nce  as 
a  declaratory  real  action;"  CampbdVtTrvsteet, 
Jan.  13.  1835,  13  S.  A  D.  237;  Erde.  B.  iv. 
tit.  1,  §5 11-13 ;  BeWt  Com.  ii.  58 ;  Rett's  Leet. 
vol.  ii.  p.  392,  tt  teq.;  Stair,  B.  iv.  tit  23 ; 
tit.  47,  5  26,  et  seg.;  Mor^x  Notes,  pp.  ccT.-xi.; 
Bank.  vol.  i.  p.  648;  BelCt  Prime.  §S  699, 
2369 ;  nivat.  §  699  ;  Kama'  Stai.  Law  Abrid^. 
h.t.;  Hunter's  Landlord  and  Tenant,  818-20; 
Jurid.  Stglea,  2d  edit.,  iii.  457-61 ;  Ross's 
Led.  ii.  392. 

2.  Pebbokal  Poihdiho. 
Personal  poinding — that  is,  the  poinding  of 
moveables  for  debt — may  proceed  either  in 
virtue  oftheordinaryletters  of  homing  issuing 
from  the  signet,  or  on  the  decrees  of  inferior 
courts  as  to  moveables  within  the  inferior 
judge's  jurisdiction.  The  first  step  is  to  charge 
the  debtor  to  pay  the  debt;  and  the  days  of 
the  charge  being  elapsed,  the  poinding  may 
proceed.  The  necessity  of  this  previous  charge 
was  enacted  by  the  statute  1669,  c.  4.  But 
there  is  an  exception  in  the  statute  in  favour 
of  landlords,  who  are  entitled  not  only  to 
poind  for  bygone  rents,  on  a  decree  of  their 
own  baron-conrt,  without  a  charge,  but  even 
to  poind  instanter  after  pronouncing  the  de- 
cree. There  is  also  an  exception  in  the  statute 
in  favour  of  superiors  poinding  the  effects  of 
their  vassals  for  feu-duties.  A  debtor's  goods 
may  be  poinded  by  one  creditor,  though  pro- 
yiously  arrested  by  another  creditor.  Grow- 
ing com  may  be  poinded;  but  it  has  been 
found  that  poinding  of  a  growing  crop  only 
brairded,  and  of  clover-grass,  is  ineffectual; 
Elders,  July  5, 1833,  11  S.  A  D.  902.  The 
goods  of  tenants  cannot  be  farther  poinded 
than  to  the  extent  and  in  the  manner  pointed 
out  in  the  preceding  article;  neither  can 
plough-goods  (where  the  debtor  has  other 
effects)  be  poinded  daring  the  period  of  tillage. 
See  Plough-Goods.  With  those  exceptions,  all 
moveable  goods  and  effects  belonging  to  the 
debtor  may  be  affected  hy  this  diligence.  It 
■snot  necessary  that  the  execution  of  poinding 
be  written  on  a  stamp,  or  signed  by  the  ap- 
praiser. A  poinding  was  held  to  be  inept  as  to 
certain  trunks  containing  a  variety  of  articles, 
where  the  appraisement  was  of  the  trunk  and 
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its  contents  in  a  slump  sum,  without  a  valua- 
tion of  the  several  articles;  ItPKnight,  Jan. 
27,  1835,  13  S.  A  D.  342.  The  goods  were 
formerly  adjudged  to  the  creditor  by  the  mes- 
senger on  appraisements  by  two  valuators 
chosen  by  himself,  once  at  the  place  where 
they  were  poinded,  and  once  at  the  market' 
cross,  whereby  great  injustice  was  done  to 
the  debtor.  But  now,  in  place  of  the  two 
appraisements,  only  one  is  necessary.  The 
goods  remain  in  the  bands  of  the  debtor,  and 
a'BcheduIe  of  them,  with  their  appraised 
values,  is  also  left  with  him.  The  messen- 
ger then  reports  his  execution  of  the  letters 
to  the  sheriff  or  other  judge-ordinary,  who 
grants  warrant  to  sell  the  goods  by  public 
roup,  at  anch  time  and  place,  and  after  such 
previous  advertisements,  as  circumstances  may 
require.  Should  any  person  carry  off  the 
poinded  goods,  or  any  part  thereof,  he  is  de- 
clared by  the  statute  liable  in  double  the 
value  of  the  articles  abstracted.  The  net 
amount  of  the  sales  is  directed  to  be  paid 
over  to  the  creditor ;  or,  if  no  purchaser  ap- 
pear, the  goods  are  to  be  delivered  at  their 
appraised  value.  A  minute  of  the  transac- 
tion is  kept  by  the  clerk  of  court,  open  to  the 
inspection  of  all  concerned  for  the  fee  of  one 
shilling.  Ad  erroneous  notion  prevails,  that 
if  ft  party  has  betaken  himself  to  the  dili- 
gence of  poinding,  he  is  not  also  entitled  at 
the  same  time  to  follow  out  personal  dili- 
gence against  his  debtor,  and  to  incarcerate 
him.  But  there  is  no  foundation  in  law  for 
this  notion.  A  creditor  may  poind,  arrest, 
inhibit,  incarcerate,  and  adjudge,  unico  con- 
textu,  for  one  and  the  same  debt ;  the  only 
exception  being  in  the  cose  of  a  tpeeial  adjudi- 
cation, as  to  which  the  rule  is,  that  the  cre- 
ditor, after  he  has  attained  possesion  under 
that  diligence,  shall  haTO  no  farther  execu- 
tion against  his  debtor,  by  arrestment,  cap- 
tion, or  otherwise.  The  special  adjadication, 
however,  is  never  resorted  to  in  practice,  and 
there  is  do  other  restraint  on  the  simalta- 
neous  use  of  every  legal  form  of  diligence. 
See  Adjudiealion  for  Debt.  In  a  poinding 
under  letters  of  homing,  the  sheriff's  powers 
are  merely  ministerial,  and  he  cannot  inquire 
into  the  justness  of  the  debt ;  Clerk,  June  15, 
1824,  iS.AD.  143.  See  BrOi.  B.  iii.  tit.  6, 
§20,  et  seq. ;  BelPs  Com.  ii.  60,  d  seg. ;  Stair, 
B.  i.  tit.  9.  §  21 ;  B.  iv.  tit.  30  ;  tit.  47,  §  29, 
et  teq. ;  More'i  Notes,  pp.  ccccxxx.-i. ;  Bank. 
vol.  iii.  p.  23,  el  seq. ;  Bell's  Princ.  p.  673  ; 
Kamef  Princ.  of  Equih/ ;  Belt  on  Leases,  ii. 
313;  Soss'i  Lett.  i.  386,  et  seq.;  Hunter's 
Landlord  and  Tenant,  667  ;  Maclavrin's  She- 
riff-Cowt  Process  ;  Jnrid,  Styles. 

3.  PoiKDiNOOF  Stbat  Cattle. 
The  poinding  of  cattle  found  trespa^ing 
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on  inclo3urea,  or  cotoniitting  depredAtions  on 
corn,  grtus,  or  plantations,  is  of  a  ililferent 
description  from  the  abuve-mentionod  poind- 
ings. Such  a  poinding  does  not  trHnsfer  llie 
property,  but  merely  gives  a  right  of  deten- 
tion to  the  person  who  seizea  tho  cattle  on 
his  grounds,  until  satisfaction  is  mado  to  him 
for  the  damage.  Where  the  parties  do  not 
agree  about  the  amount  of  the  damage,  it 
may  be  ascertained  by  the  appraisers  of  the 
barony,  with  the  expense  of  keeping  the 
cattle.  The  statute  1666,  c.  11,  which  con- 
firms this  right  in  the  proprietor,  gives  a 
penalty  of  half  a  merk  lotiet  qaoties  for  each 
of  the  cattle  found  trespassing,  over  and 
above  the  damt^e ;  and  for  these  claims — viz., 
the  damage,  penalty,  and  expense  of  keeping 
the  cattle— the  proprietor  is  understood  to 
have  Tight.  The  poinder  mnst  take  care 
that  the  cattle  poinded  be  put  into  a  proper 
place,  where  the;  may  have  fodder  and  water. 
Such  poindings  may  be  made  brevi  manu,  and 
without  judicial  warrant.  Erak.  B.  iii.  tit.  6, 
§  28;  Bank.  vol.  iii.  p.  27  ;  HuUh.  Justice, 
ii.  513;  Tait's  Justice,  voce  Planting.  See 
Brevi  Manu. 

Poison.  By  the  act  1450,  c.  30  and  31, 
the  importers  of  poison,  by  which  bodily 
harm  may  be  taken,  are,  over  and  above 
death,  to  forfeit  lands  and  goods.  But  this 
law  is  in  desnetude.  Death  by  poisoning  is 
the  most  difficult  to  dii^tinguish  from  natural 
death.  The  beat  proof  is  the  existence  of 
poison  in  the  body  of  the  deceased  ;  but  this 
IB  by  no  means  essential,  and  there  have  been 
many  convictions  of  murder  by  poisoning 
without  such  proof.  See  Burnett,  546  ;  Ali- 
ton's  Princ.  75, 167  ;  Steele,  89-90.  In  Mr 
Steele's  excellent  work,  a  description  will 
found  of  the  symptoms  which  the  various 
kinds  of  poison  exhibit. 

The  sale  of  arsenic  is  regulated  by  the  act 
14  Vict.  c.  13,  1851. 

Police.  This  terra,  in  a  large  accept) 
tion,  has  been  applied  to  the  due  regulation 
and  domestic  order  of  the  kingdom,  though 
it  is  more  generally  applied  to  the  internal 
regulations  for  watching,  lighting,  cleaning, 
and  also  for  punishing  minor  delinquencies  in 
great  cities.  A  system  of  police  has  been 
established  both  in  Edinburgh  and  Ola^ow, 
and  in  other  considerable  towns  in  Scotland, 
by  special  statutes,  the  details  of  which  are 
foreign  to  a  work  like  the  present.  And  in 
1833  (3  and  4  Will.  IV.  c.  46)  a  general 
statute  was  passed,  enabling  burghs  in  Scot- 
land to  establish  a  general  system  of  police, 
which  however  w.is  superseded  by  tho  act  13 
and  14  Vict.  c.  33,  1650.  The  object  of  tho 
piirticnlar  statutes  referred  to,  generally 
speaking,  is  to  secure  the  watching,  lighting, 
and  cleaning  of  the  streets,  and  the  summary 
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iction  and  punishment  of  minor  ofTeneet. 
The  expense  of  those  establishments,  where 
introduced  in  Scotland,  is  provided  for  by 
tn  assessment  on  tho  inhabitants ;  and  the 
mperintendence  of  the  whole  system  of  expen- 
diture and  management  is  entrusted  U>  eertaJD 
commissioners  chosen  by  the  inhabitants  pay- 
ing assessment.  Ersk.  B.  iv,  tit,  4,  §  3S,  d 
seq.;  Karnes'  Princ.  of  Equity  (1825),  341; 
Kame^  Stat.  Lam  Abridg.  h.  I. 

Pidicy  of  Insurance;  is  ao  obligation  ia 
writing,  specifying  the  nature  of  the  risk  in- 
sured against,  and  the  premium  of  itisnranee : 
and  in  marine  insurance  the  underwriten 
oblige  themselves  to  warrant  the  ahip  aod 
cargo,  to  the  extent  of  the  sums  auDoxed  to 
their  names,  against  all  dangers  arising  fsva 
the  sea,  enemies'  ships,  pirates,  or  other  mis- 
fortunes whatsoever.  Those  who  nndertate 
this  obligation  put  down  their  names,  and  the 
sum  for  which  they  respectively  become  bound; 
and  it  is  from  thus  undermritintf  the  obliga- 
tion that  they  are  called  underwriters.  BSi't 
Com.  i.  599,  etseq. ;  BelPs  Prine.  124  :  Kame/ 
Prine.  ofEqaity.  See  Insurance.  O^en  PoUey 
Waqer  Policy.     Valued  Policy. 

PoU.     See  Deed  Poll. 

Poll ;  is  the  taking  of  the  votes  of  the  elec- 
tors per  ctipito,  or  individually.  For  the  reyo- 
lations  regarding  the  polling  of  electors,  see 
Seform  Act. 

Poor ;  those  destitute  persons  who  are  able 
but  unwilling  to  labour,  or  those  who,  bj  ret- 
Bon  of  age  and  infirmity,  have  become  a  bar- 
den  on  society. 

1.  /(J^P[>or.— Several  actshave  been  made 
for  the  punishment  of  sturdy  beggan  and 
T^abonds— f.  ij.,  1424,  c  42  ;  1535,  c.  22 : 
1579,  c.  74,  all  of  which  are  ratified  by  the 
act  1698,  c.  21.  Under  the  descriptions  ia 
those  acts  are  comprehended  all  who  pretend 
to  tell  fortunes,  jugglers,  minstrels,  and  all 
who  can  give  no  goo<l  account  of  the  mansn 
in  which  they  gain  their  subsistence,  and  who, 
though  able>bodied,  are  idle,  and  shun  lahoar; 
those  also  are  included,  who,  without  anjialB- 
cient  testimonials,  allege  that  they  have  b(#B 
shipwrecked,  burned  out  of  their  honae^  or 
berried.  The  punishment  provided  forthen 
by  those  statutes  is  whipping  and  bamiag  \ti 
tlie  ear  ;  and  by  1579,  e.  74,  a  repetitica  of 
the  crime  is  made  punishable  with  AmA. 
The  execution  of  those  acts  is  entnuM  to 
magistrates  of  burghs,  and  sheriffs,  aai  le 
justices  of  the  peace;  1661,  c.  38;  AvtBLi*. 
tit.  4,  §  39.  But,  except  as  tq  soma  afar 
penalties  kept  up  against  vagaboMl^  tta> 
statutes  may  be  considered  in  t^aldflMiMlk 
See  Vagabonds. 

2.  Infirm  Poor.— Those  who,  ( 
infirmities,   are   unable   ta  i 
selves,  are  ordered  to  be  n 
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levied  on  the  parisli  (1535,  c.  22) ;  and  by  an 
act,  1663,  c.  16,  a  power  ib  given  to  the 
Uodholders  in  landward  parishes  to  assess 
themselves  for  the  mainteQance  of  such  of  the 
poor  as  caunot  fally  maintain  themselves,  and 
to  demand  relief  of  one-half  of  the  sum  from 
their  teaants.  The  acta  1695,  c.  43,  1696, 
c.  29,  and  1698,  a.  21,  which  relate  to  the 
same  subject,  ratify  the  former  acts,  give  di- 
rections for  carrying  them  into  execution, 
grant  power  for  that  purpose  to  the  Privy 
Council,  and  ratify  their  proclamations.  Un- 
der tbb  authority,  four  proclamations  were 
issued  by  the  Privy  Council,  on  August  11, 
1692  ;  August  29,  1693  ;  July  31,  1694 ; 
and  March  3, 1698. 

The  relief  of  the  poor  is  now  administered 
under  the  act  8  and  9  Vict.  c.  83, 1848.  A 
general  Board  of.  Supervision  is  established, 
and  aaaessmeots  are  imposed  by  the  parochial 
boards  of  the  several  parishes  respectively, 
according  to  one  or  other  of  the  three  modes 
authorised  by  the  statute.  By  one  mode, 
one-half  of  the  assessment  is  imposed  upon 
the  owner,  and  the  other  half  upon  the  ten- 
ants or  occupants  of  all  lands  and  heritages 
within  the  parish,  according  to  the  annual 
value  of  the  lands  and  heritages.  In  esti- 
mating the  annoal  value  of  lands  and  herit- 
ages, the  value  is  taken  to  be  the  rent  at 
which,  one  year  with  another,  the  lands  and 
heritages  may  in  their  actual  state  be  rea- 
souably  expected  to  let  for  from  year  to  year, 
under  deduction  (1.)  of  the  probable  annual 
average  cost  of  the  repairs,  insurance,  and 
other  expenses,  if  any,  necessary  to  maintain 
the  lands  and  heritages  in  their  actual  state  ; 
and  (2.)  all  rates,  taxes,  and  public  charges 
payable  in  respect  of  the  lands  and  heritages. 
By  another  mode  of  assessment,  one-half  of 
the  assessment  is  imposed  upon  the  owners  of 
the  lands  and  heritages  in  the  parish,  and  the 
other  hnlf  is  imposed  upon  the  whole  inhabi- 
tants of  the  parish,  according  to  their  means 
and  snbstuice  other  than  lands  and  heritages 
situated  in  Qreat  Britain  or  Ireland.  By  a 
third  mode  of  assessment,  the  assessment  is 
imposed  as  an  equal  per-«entage  upon  the 
annual  value  of  all  lands  and  heritages 
within  the  parish,  and  upon  the  estimated 
annual  income  of  the  whole  inhabitants  of 
the  parish  from  means  and  substance  other 
than  lands  and  heritages  situated  in  Qreat 
Britain  or  Ireland.  When  the  parochial 
board  of  any  parish  has  resolved  on  the 
manner  in  wiiich  the  assessment  is  to  be  im- 
posed, the  resolution  is  reported  to  the  Board 
of  Supervision  for  approval;  and  if  approved 
of,  is  adopted  and  acted  upon,  and  cannot  be 
altered  or  departed  from  without  the  sanc- 
tion of  the  Board  of  Supervision.  If  the  mode 
of  aaseffiment  resolved  on  shall  not  be  ap- 
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proved  of  by  the  Board  of  Supervision,  th« 
pai'ochial  board  must  meet  and  resolve  upon 
another  of  the  three  modes ;  and  the  mode  so 
resolved  on  is  reported  to  the  Board  of  Super- 
vision, and  cannot  be  altered  or  departed 
from  without  the  sanction  of  the  hoard.  The 
property  formerly  vested  in  the  heritors  and 
kirk-session  for  behoof  of  the  poor  of  a  pa- 
rish is  now  administered  by  the  parochial 
board  of  the  parish ;  but  church  collections 
continue  to  be  disposed  of  by  the  kirk-sesion 
of  each  parish  in  the  same  manner  as  for- 
merly. Theassessmentsmay  be  applied  to  the 
relief  of  the  occasional  as  well  as  of  the  per- 
manent poor;  but  able-bodied  persons  out  of 
employment  have  no  right  to  demand  relief. 
In  Petm  v.  Meek,  March  4,  1859,  21  D. 
1612,  it  was  found  that  a  parochial  board 
were  not  entitled  to  give  relief  to  an  able- 
bodied  man  out  of  employment,  and  that  such 
a  person  receiving  relief  was  not  thereby  pre- 
vented from  acquiring  an  industrial  residence. 
It  is  the  parish  within  which  a  man  has 
been  bom,  unless  he  shall  have  formed  it 
new  settlement  for  himself  by  residence, 
which  is  bound  to  support  him ;  but  where 
a  man  has  resided  five  years  iu  another  pa- 
rish, it  is  the  parish  within  which  ha  has 
resided  for  the  6vo  years  preceding  his  ap> 
plication  for  charity  which  is  bound  t»  sup- 
port him.  A  woman,  by  marriage,  imme- 
diately aujuires  the  settlement  of  her  hus- 
band; and  she  cannot,  during  the  subsistence 
of  her  marriage,  acquire  a  settlement  inde- 
pendent of  him.  Children  under  fourteen 
years  of  age  cannot  acquire  a  settlement  by 
residence.  It  is  sufficient  residence  in  a  pa- 
rish if  the  pauper  has  had  bis  most  common 
resort  there,  although  he  may  have  been 
absent  for  a  considerable  part  of  ench  year, 
and  even  although  he  has  never  had  a  house 
in  the  parish.  Where  a  settlement  has  once 
been  acquired,  it  formerly  could  not  be  lost 
but  by  the  acquisition  of  a  uew  settlement ; 
but  now  a  person  loses  his  acquired  settlement 
if,  during  any  subsequent  period  of  five  years, 
he  shall  not  have  resided  continuously  for  at 
least  one  year.  The  settlement  of  children 
not  forisfamiliated  does  not  depend  upon 
the  place  of  their  birth,  but  upon  the  set- 
tlement of  their  parents.  Lawful  children 
follow  their  father's,  natural  children  their 
mother's  settlement.  This  settlement  is  lost 
as  the  child  acquires  a  settlement  by 
residence  or  marriage,  and  it  never  revives. 
Paupers  cannot  come  upon  the  parish  of  their 
birth  if  they  have  acquired  a  settlement  by 
residence,  or  during  tlie  subsbtence  of  a  set- 
tlement by  marriage  or  by  parent)^. 

The  subject  of  poor-laws  has  l^en  ably 
treated  by  Mr  Dunlup  in  hb  Treatise  on 
PorochiolLsw,  p.  161,  tt  icq.  See  also  Mmv- 
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?)ntt^  {Lord  Pilmilli/)  on  Poor-Ltnc ;  CairiPt 
oofLaie  ManwA;  (luthrie  Smith't  Digatt  0/ 
Ae  Poor-Law ;  Enk.  B.  i.  tit.  7,  §  61,  et  »e}., 
andHoles  bt/  Mr  Ivory ;  Stair,  B.  ii,  tit.  1,56; 
BatJc.  i.  p.  61  ;  Beil't  Princ.  p.  304  ;  Kamei' 
Stat.  Law  Ahridg.  voce  VagranL 

In  Englatid,  the  poor-law  ia  principally 
regulated  by  4  and  5  WilL  IV.  c.  76,  com- 
monly called  the  Poor-Law  Amendment  Act. 
This  statute  authorises  tbe  appoiotment  of 
commimioners  (who  form  a  central  board  of 
control)  and  aasistant-conimisBioDerB,  to  carry 
the  act  into  effect.  The  details  of  the  sys- 
tem are  managed  by  guardians  of  the  poor, 
churchwardens,  and  overseers.  See  Ovtneers. 
By  3  and  4  Will.  IV.  0.  40,  altered,  amend- 
ed, and  continued  by  7  Will.  IV.  c.  10,  pro- 
rjsion  is  made  for  the  removal  of  poor  per- 
sons  born  in  Scotland  andlreland,  and  charge- 
able to  parishes  in  England. 

FoOT'a-Boll;  the  roll  of  litigants  who,  by 
reason  of  poverty,  are  privileged  to  sue  or 
defend  t'n  forma  pauperis.  This  privilege  is 
conferred  by  the  Court,  on  being  satisfied 
of  the  poverty  of  the  applicant,'  and  that  he 
has  probabilis  causa  Utigandi ;  and  the  advan- 
tage of  being  admitted  to  the  benefit  of  the 
poor's-roll  is,  that  the  party  has  his  cause 
thereafter  conducted  gratuitously  by  the 
counsel  and  agents  for  the  poor,  and  is  re- 
lieved irom  the  fee-fund  and  enrolment  fees, 
and  from  all  other  Court  fees  and  charges. 
This  being  a  privilege  which  eiposes  the 
adverse  party  in  the  suit  to  the  hardship  of 
litigating  with  a  pauper  opponent,  the  Court 
has  guarded  against  the  abuse  of  conferring 
the  privilege  except  upon  good  grounds.  With 
that  view,  the  A.  S.  16th  June  1819  pro- 
vides that  the  Faculty  of  Advocates  shall  ap- 
point six  of  their  number  annually  to  be  ad- 
vocates for  the  poor ;  and  that  the  writers  to 
the  signet,  and  agents  and  solicitors,  shall 
each  nominate,  iu  the  month  of  December 
annually,  four  of  their  number  respectively 
to  be  writers  and  t^^ntsfor  the  poor;  and 
shall  immediately  after  such  nomination  give 
in  to  the  senior  clerk  of  each  Division  of  the 
Court  a  list  of  the  persons  so  appointed  ; 
which  ligtisenteredin  the  hooks  of  Sederunt. 
No  person  is  entitled  to  the  benefit  of  the 
poor's  roll,  unless  he  produce  a  certificate, 
under  the  hands  of  the  minister  and  two 
elders  of  the  parish  where  he  resides,  setting 
forth  his  circumstances,  according  to  a  for- 
mula annexed  to  the  act  The  formula  states 
the  applicant's  age,  whether  he  (or  she)  be 
married  or  not,  the  number  of  his  children,  the 
length  of  his  residence  in  the  parish,  the  pro- 
perty of  which  be  is  possessed,  his  trade  and 
earnings,  and  whether  he  have  any  other 
tawsutt.  If  the  party's  health  admit  of  it, 
he  must  appear  personally  before  the  minis- 
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ter  and  elders,  to  be  examined  as  to  the  facts 
required  by  the  formula ;  and  the  minister 
and  elders  must  then  certify  how  far  the 
statement  of  the  party  consists  with  their  own 
knowlege,  or  that  of  any  one  of  them,  or 
whether  its  credit  rests  solely  on  the  state- 
ment of  the  applicant;  in  which  case  theymost 
certify  whether  he  or  she  be  of  good  charac- 
ter and  worthy  of  credit.  Where  the  clergy- 
man or  elders  refuse  to  give  a  certificate  to  a 
party  applying  for  the  benefit  of  the  poor's- 
roll,  the  Court  will  cite  them  to  give  evideoce 
at  the  bar  as  to  the  applicant's  condition ; 
Craigie,  Feb.  10, 1832, 10  S.  rf  D.  315  ;  Giau, 
March  7,  1833,  11  S.  d  D.  643 ;  S^itk,  Jolj 
8, 1834, 12  5.  <tZ>.890.  In  several  former 
instances,  the  Court,  on  the  minister's  refosal 
to  give  a  certificate,  remitted  to  the  aherilTof 
the  county  to  inquire  and  report;  Rattrtf, 
July  8, 1824,  Z  S.  A  D.  232.  See  »J»o  7  .«. 
*  D.  301 ;  ^  S.AD.  308.  This  was  doac 
in  a  more  recent  case,  where  there  were  no 
elders  in  the  parish ;  A.  B^  June  30, 1836. 
14  D.  B.  31. 1040.  In  such  cases,  the  aherif 
may  remit  to  the  procurators  for  the  poor  to 
inquire  into  the  poverty  of  the  party.  Where 
a  kirk-session  obstinately  refuse  to  t&ke  the 
declaration  of  an  applicant  for  the  poor's-roU. 
in  terms  of  the  Act  of  Sederunt,  and  thereby 
occasion  unusual  delay  and  expense  to  th« 
pauper,  the  Court  will  subject  them  in  ex- 
penses to  him  ;  Morris,  July  10,  1835,  13  & 
A  D.  1092.  A  certificate  by  the  minister  aid 
elders  of  a  dissecting  cougregation  ia  not  saf- 
ficient  to  support  an  application  for  the  bene- 
fit of  the  poor's-roll;  ElphinUon*,  Feb.  11, 
1836,  14  S.  A  D.  463.  The  subecription  ef 
the  minister  implies  his  attestation,  that  the 
other  subscribers  designing  themselvea  elden 
are  really  so ;  and  a  petition  was  ordered 
to  be  remitted  to  the  lawyers  for  the  poor, 
notwithstanding  an  allMation  that  tbeae  par- 
ties never  had  been  ordained  elders;  A.  B., 
Nov.  26, 1833,  12  S.  A  D.  127.  The  fcirk- 
seraion  has  nothing  to  do  with  the  merits  1^ 
the  action  ;  Smith,  July  8,  1834,  \2  S.*D. 
890.  Ten  days'  previous  intimation  mart  h« 
given  to  the  adverse  party  of  the  time  and 
place  fixed  for  making  the  declaratioa  or 
statement  before  the  minister  and  eldeiv ;  aW 
evidence  of  the  intimation  must  be  pradasid 
to  the  minister,  under  the  hands  of  a  nolMy- 
public,  messenger'at-anns,  sheriff  m-  tewa 
officer,  or  other  officer  of  the  law.  73w4^ 
claration  of  the  party,  and  certifieat*  «f  Aa 
minister  and  elders,  and  of  intimatiaBtelItt 
opposite  party,  are  the  warrant  for  ft  |tl^ 
tion  to  the  Court  for  the  benefit  <^tk*fM>V 
roll.  The  petition  need  he  inwritiMa^ 
and  must  be  boxed  to  the  Lord  ]h«riSii^«l 
the  Division.  A  copy  of  tbe  <b  ~ 
the  party,  and  certificate  bj  Oa  a 
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eldera,  must  be  appended  to  tlie  cop;  so 
boxed.  On  moviiig  this  petition,  if  the  nbore 
requiaiten  bave  been  complied  with,  tbe  Coart 
pronounce  an  interlocutor,  ordering  intima- 
tion in  the  Minute-book,  and  on  the  walls  for 
ten  days ;  after  which  the  petition  is  ^ain 
moved  by  the  Lord  President,  and  remittetf 
to  the  lawyers  and  agents  for  the  poor,  to  re- 
port whether  the  petitioner  has  a  probabili* 
catua  Uti^ndi.  It  is  the  eiclusive  privilege 
of  the  counsel  for  the  poor  to  jadge  whether 
there  be  pnii>abUi$  eauxa,  although  the  agents 
may  differ  from  them ;  Clark,  July  6,  1833, 
II  S.  4  D.  908.  And  it  is  incompetent  for 
tbe  Court  to  review  the  judgment  of  the 
counsel  for  the  poor  aa  to  the  probabilu  cauta ; 
Curne,  Jan.  21, 1829,  7  S.  tt  D.  302 ;  A.  " 
Nov.  19,  1833,  12  S.  <t  D.  58.  It  isuo 
jectton  to  effect  being  given  to  &  report  by  the 
lawyers  and  i^^nts  for  the  poor,  as  to  proba- 
bilu eauta,  that  the  Lord  Ordinary  before 
whom  the  cause  depended  bad  decided  against 
the  applicant ;  Gibb,  June  15,  1833,  11  S.  db 
D.  \Z2.  After  a  remit  to  tbe  lawyers  for 
the  poor,  and  a  report  that  there  was  pro- 
bahilu  cauta,  it  was  held  too  late  to  object 
that  the  certificate  of  poverty  was  informal, 
in  respect  of  the  ministers  and  elders  omitting 
to  state  whether  any  of  the  applicant's  allega- 
tions were  within  tlieir  own  knowledge;  and 
that  objection  was  not  allowed  to  be  stated  ; 
(W,  July  9,  1836, 14  S.  A  D.  1120.  Besides 
considering  the  eavia  UUgaitdi,  the  counsel 
and  agents  to  whom  the  remit  is  made  must 
hear  all  objections  offered  by  the  adverse 
party  to  the  truth  of  the  statements  con- 
tained in  the  declaration  and  certificate  of 
poverty,  and  are  entitled  to  demand  addi> 
tional  evidence  in  regard  to  any  particular 
which  they  may  require  to  be  proved,  and 
to  report  thereon  to  the  Court.  If  the  Court 
find  the  petitioner  entitled  to  the  benefit  of 
the  poor's-roll,  the  counsel  and  agent  who 
have  made  the  report  are  appointed  to  con- 
duct the  petitioner's  cause,  and  must  continue 
to  do  so  till  its  conclusion,  or  as  loug  as  the 
petitioner  remains  on  the  poor's-roll,  although 
they  may  have  ceased  to  he  advocates  and 
agents  for  the  poor.  No  warrant  for  the 
benefit  of  the  poor's-roll  remains  in  force 
longer  than  two  years  from  its  date,  except  to 
the  effect  of  entitling  tbe  poor  person  to  a 
gratis  extract  of  any  decree  which  may  have 
been  pronounced;  and  the  subsequent  re* 
oewal,  after  an  interval  ttoxa  the  date  of  ex- 
piration, will  not  draw  back  in  its  effects  to 
theinterveningperiod;  A.S.  Aug.  10, 1784, 
S  5 ;  Mwdock,  June  3, 1825,  4  S.  A  D.  68. 
An  application  for  a  renewal  must  be  made 
by  note  to  tbe  Lord  President  of  the  Division, 
accompanied  by  a  report  from  tbe  counsel  in 
the  cause,  stating  whether  it  appears  that 
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tbe  petitioner  has  still  a  probahtUi  cawa  liti- 
gandi,  and  giving  a  concise  detail  of  tbest«pe 
which  have  been  taken  for  bringing  the  pro- 
cess to  a  conclusion,  and  the  cause  which  ap- 
pears to  have  prevented  a  final  determination. 
This  note  must  be  duly  intimated  to  the 
agent  for  the  adverse  party  in  common  form, 
before  boxing  it  for  the  Lord  President  On 
or  before  the  sixth  sederunt-day  of  each 
winter  session,  the  advocates  and  agents  for 
the  poor  must  box  a  report  to  tbe  Lord  Presi- 
dent of  each  Division  of  the  state  of  tbe 
poor's-roll  of  that  Division ;  the  number  and 
names  of  the  persons  enjoying  the  benefit  of 
it,  with  the  dates  of  their  several  warrants  of 
admission  or  renewal,  and  any  special  matter 
relating  to  that  roll  generally,  or  to  any  par- 
ticular case,  which  they  may  think  the  Court 
ou^ht  to  know.  The  principal  clerks  <X 
each  Division  must,  on  or  before  the  sixth 
sederunt-day  in  each  winter  session,  make  up 
and  report  to  the  Lord  President  of  each 
Division  an  abstract  of  tbe  number  of  appli- 
cations which  have  been  presented  for  tbe 
benefit  of  the  poor's-roll  during  the  year  pre- 
ceding, with  the  manner  in  which  they  have 
been  disposed  of.  When  the  Court  remit  a 
petition  to  the  advocates  and  agents  for  the 
poor  to  consider,  it  is  the  duty  of  the  writer 
to  the  signet,  or  agent  named  io  tbe  remit,  to 
procure  from  tbe  petitioner,  or  his  former 
agent,  information  as  to' the  circumstances  of 
the  case,  and  to  draw  np  a  full  raeoiorial 
thereof,  and  lay  the  same  before  the  adrocates 
and  agents  named  in  the  remit,  for  enabling 
them  to  make  their  report;  and  if  further 
evidence  or  explanation  appear  necessary, 
such  agent  must  direct  and  assist  tbe  peti- 
tioner in  procuring  it.  The  names  of  the 
advocates  and  agents  to  whom  the  cause  is 
remitted  must  l»  marked  on  the  mai^n  of 
the  summons  or  defences,  or  letters  of  advo- 
cation or  suspension,  and  on  the  back  of 
erery  subsequent  paper  given  in  for  that 
party  in  tbe  cause.  No  enrolment  can  be 
made  except  by  the  agent  appointed  as  above, 
nor  in  the  name  of  any  advocate  except  of 
the  counsel  so  appointed.  The  word  "  Poor" 
must  be  prefixed  to  tbe  name  of  the  party  on 
every  paper  given  into  Court,  No  other  ad- 
vocate or  agent  than  those  appointed  as 
abore  can  be  employed,  or  allow  their  names 
to  be  used  in  any  stage  of  the  cause ;  unless, 
on  application  t«  the  Lord  Ordinary  or  the 
Court,  by  a  note  signed  by  the  advocate  and 
agent  already  appointed,  the  assistance  of  one 
of  the  other  advocates  or  writers  for  the  poor 
is  specially  authorised ;  in  which  case,  those 
first  appointed,  and  tboie  so  added,  shall 
thereafter  act  conjunctly  in  the  cause.  Not- 
withstanding this  provision,  it  has  been  de- 
cided, that  senior  counsel  is  entitled,  on  applUj^ 
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catioD  by  the  counsel  for  tli«  poar,  to  act  In 
the  pooi^B  cauBO  v ithout  the  epecial  authority 
of  the  Court ;  BeU,  Dec.  7,  1833, 12  S.  A  D. 
187.  In  case  of  neglect  or  failare  in  any  of 
the  particulars  above  specified,  the  Court,  on 
the  application  of  the  adverse  party,  open  up 
and  Bet  aside  the  previous  proceedings  in  the 
cause,  and  deprive  the  party  of  the  bonefit  of 
the  poor's-roll,  or  apply  such  other  remedy  as 
the  circnmatances  of  the  case  require.  If  a 
party  on  the  poorVroll  gain  his  cause  with 
Aspenses  generally,  this  will  be  held  to  include 
the  expense  of  getting  on  the  roll ;  Cameron, 
June  25,  1814,  F.  C.  But  if  this  expense  be 
not  charged  at  the  time,  and  the  accounts  be 
audited  and  decerned  for,  it  cannot  be  after- 
wards claimed  ;  Oenties,  Nov.  16,  1827,6  S. 
A  D.  50.  A  part;  on  the  poorVroll  is  liable 
to  he  subjected  in  expenses  of  process  like 
other  litigants.  But  a  party  on  the  poor's- 
roll  residing  beyond  the  jurisdiction  of  the 
Court,  is  not  bound  to  sist  a  mandatary  who 
shall  be  liable  for  expenses.  See  ManJalary. 
A  party  «n  the  poor's-roll  is  equally  liable 
with  other  litigants  to  suffer  the  penalties 
imposed  in  consequence  of  the  neglect  of 
agents.  Thus,  a  party  on  the  poor's-roll  can- 
not be  reponed  against  a  decree  in  absence 
without  payment  of  previous  expenses  like 
other  litigants,  unless  itappear,  upou  investi- 
gation, that  the  decree  so  pronounced  has 
Kone  out  fi-om  the  inability  of  the  party  to 
furnish  infonnatiou,  and  not  from  any  fault 
or  neglect  of  the  agent  in  the  cause,  or  thi 
wilful  neglect  of  the  pauper  himself;  A.  S 
Dee.  23, 1825,  and  lltt  /a^  1828,  §  73.  The 
Court  exercise  the  same  discretion  in  award' 
ing  expenses  in  regard  to  the  causes  of  parties 
on  the  poor's-roll  as  to  those  of  other  liti- 

A  further  Act  of  Sederunt  concerning  thi 

rr's-roll  was  passed  21st  December  1042, 
which  the  procedure  is  now  regulated. 
By  this  act,  in  addition  to  the  counsel  and 
agents  appointed  for  condactiug  the  causes  of 
the  poor,  two  advocates,  one  writer  to  the 
signet,  and  one  solicitor,  are  directed  to  be  ap- 
poiuted  each  year  to  act  exclusively  as  re< 
porters  on  the  probabilu  chum  of  the  pauper 
applicants  for  the  beneSt  of  the  poor's-roll. 
This  Act  of  Sederunt  also  regulates  the  mode 
of  recovering  and  accounting  for  the  dues  of 
Court  and  professional  charges,  whore  the  ad- 
verse party  has  been  found  liable  in  expenses. 
The  poor's-roll  in  the  Sheriff  Court  is  regu- 
lated by  the  A.  S.  12th  Nov.  1825,  part  1, 
c.  21,  which  directs  the  procurators  of  court 
annually  to  appoint  one  or  more  of  their 
number  to  act  as  procurators  for  the  poor 
gratis,  and  that  the  appointment  be  approved 
of  by  the  sheriff.  Application  for  the  benefit 
of  the  poor's-roll  is  made  by  petition,  along 
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ith  which  there  must  be  produced  a  certiE- 
eate,  signed  by  the  minister  of  the  parish,  or 
by  the  heritor  on  whose  lauds  the  pauper  re- 
sides, or  by  two  elders,  bearing  that  it  con- 
sists with  their  personal  knowledge  that  the 
person  prosecuted,  or  who  means  to  bring  the  ' 
action,  is  not  possessed  of  funds  for  paying  the 
expense  thereof.  This  petition  is  remitted 
to  the  procurators  for  the  poor,  who  mnit 
intimate  it  to  the  other  party  ;  and  after 
heanng  both  parties,  or  inquiring  into  tlie 
case,'  report  their  opinion  specially  to  tbt 
sheriff,  whether  the  petitioner  bas  a  pn- 
babiiit  causa  titigandi.  On  considering  this 
report,  the  sheriff  either  refuses  the  petiEion, 
or  remits  to  one  or  more  of  the  procnratwi 
for  the  poor,  who  must  attend  to  and  condor: 
the  cause  to  its  final  issue.  The  pauper  n 
not  liable  in  payment  of  any  of  the  dues  of 
court,  or  fees  to  the  procurator,  or  to  thr 
officer,  except  actual  outlay,  unless  expeoHt 
are  awarded  to  him  in  the  process.  The  An 
of  Sederunt  of  the  same  date  (12tfa  Nor 
1825.)  relative  to  Burgh  Courts,  makes  tbt 
same  previsions  with  regard  to  the  poor's-roll 
in  such  courts.  See  on  the  subject  of  th« 
poor's-roll  generally,  1424,  c  45  ;  A,  S. 
March  2,  1534 ;  April  27,  1535 ;  A'w.  20, 
1686  ;  June  9,  1710 ;  June  16,  1742  ;  Jw. 
10,  1784;  July  11,  1800;  June  16,  1813: 
and  JVw.  12,  1825;  Bank.  it.  489;  Kr^ 
Princ.  593-6  ;  Kamet'  Stat,  law,  k.  t. ;  Mar- 
iauTia't  Sheriff  Prae.  295  ;  Duniop's  Parid 
Law,  279. 

In  the  House  of  Lords  parties  are  admitted 
to  plead  in  fomia  pauperU,  upon  a  pelitioB 
setting  forth  their  poverty,  accompanied  bf 
an  affidavit  thereof,  and  a  certificate  from  the 
minister  and  two  elders  of  the  parish  wberr 
they  reside  ;  and  if  the  prayer  of  the  petition 
be  granted,  the  cause  proceeds  in  all  other 
respects  like  any  other  cause,  except  that  the 
fees  of  olBce  and  all  other  fees  are  aroided. 
See  the  forms  of  such  petition  and  affidani, 
SmithU  Procedure  upon  Seoldt  Appeait,  p.  62, 

Pope.  The  Pope,  before  the  abolitioa  of 
Popery  in  Scotland,  exercised  an  abMdvtt 
jurisdiction  over  churchmen,  independeatiy 
altogether  of  the  civil  magistrate.  Id  «i4ar 
to  check  a  disposition  on  the  part  of  thtt  Pro- 
testant clergy  to  claim  a  similar  indepeateKe 
of  the  Crown,  the  sUt.  1584,  c  129,  pnrttriii 
to  the  Reformation,  declared  that  th*  Kiag^ 
authority  extended  over  all  the  eateta^and 
that  he,  by  himself  and  his  Goancil,  abviMke 
judge  competent  to  all  persons,  ipiritwl  aid 
temporal,  in  all  matters  on  which  tkjqrai|ht 
be  charged.  Ertk,  B.  i.  tit.  S,  $  6 ;  JtaCi 
12  ;  Kama'  Stat.  Law  Ahrii^  k.  L 

Popvlu  Action.  In  the  JUaaalnHiM 
were  certain  actions  which  fli%bt  JMvtHR 
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insisted  in  bj  an;  person.  Hence,  an  actiim 
of  this  description  was  termed  an  actio  popt^ 
larii ;  but  in  Scotland  there  it  no  such  oirtl 
action,  unless  the  actions  competent  to  the 
nearest  of  kin  of  a  uiaor  be  so,  where  the 
next  of  kin  may  pursue  in  the  action  of  sus- 
pect tutory,  or  in  the  reduction  of  such  deeds 
as  a  minor  may  have  ratlfted  by  bis  oath; 
1681,  c.  19.  There  are  other  actions  arisiug 
sx  delicto,  where  statutory  penalties  are  in- 
curred, which,  under  special  statutes,  may  be 
prosecuted  by  any  person,  the  person  availing 
himself  of  that  privilege  being  usually  called 
a  common  informer ;  to  whom  a  certain  share 
of  the  penalty  is  generally  allowed  by  the 
statute  uuder  which  the  action  is  laid,  ffume, 
ii.IlS;  Bant.  B.  iv.  tit.  24,  §  10,  et  teq.; 
Erik.  B.  iv.  tit.  1,  5  17  (  Kames'  Equity,  237. 

Porteout  Soil.  This  was  a  roll  of  the 
names  of  offenders,  which,  by  the  old  practice 
of  the  Justiciary  Court,  was  prepared  by  the 
Juitice-Clerk  from  the  informations  of  crimes 
furnished  to  him  or  his  deputies,  by  the  local 
authorities,  in  the  different  districts  compre- 
hended within  the  circuits.  The  Justice-Clerk 
in  former  times  seems  also  to  have  prepared 
the  indictments,  and  to  have  taken  the  other 
steps  uecessary  for  briuging  olfendere  to 
justice.  See  1487,  c.  9i).  This  practice  was 
altered  by  the  statute  8  Anne,  c.  16,  §§  3,  4. 
See  ifume,  ii.  24,  tt  leg.;  Emk.  B.  iv.  tic,  4,  §  86; 
Kam^  Stat.  Law,  voce  Dittai/ ;  Skene,  De  verb, 
iig.  A.  (.,  and  voce  Traitli».  See  Dtttag.  Cri- 
miiuU  Prosemtioa.     Traistii. 

Portenr  of  a  Bill ;  the  payee  or  holder  of 
a  bill  of  exchange.  Ertk.  B.  iii.  tit  2,  $  2a. 
See  BiU  of  Exchange. 

Pcntioner ;  is  iLe  proprietor  of  a  small  feu 
or  portion  of  land. 

rortionen,  Hein.    See  Beirs-FortioMra. 

Ports  and  Harbours.  i-Vee  ports  are  inter 
regaiia,  or  in  patrimonio  priucipis.  The  sole 
right  of  erecting  or  of  holding  public  ports 
and  harbours  is  vested  in  the  Crown  ;  unless 
when  this  right  is  limited  by  royal  or  parlia- 
mentary grants  to  communities  or  subjects. 
One  who  obtuns  a  grant  of  a  harbour  is 
bound  to  keep  it  in  sufficient  repair,  and  is 
entitled  to  levy  harbour-dues  for  that  purpose. 
Suoh  dues  are  leviable  as  are  warranted  by 
immemorial  usage.  The  grantee  is  not  bound 
to  repair  or  improve  the  harbour  out  of  his 
own  means ;  neither  is  he  entitled,  without 
authority  of  Parliament,  to  exact  additional 
dues,  in  order  to  indemnify  himself  for  any 
extraordinary  expenditure  or  improvements. 
The  public  are  entitled  to  insist  that  the 
harbour  shall  be  kept  up  so  far  as  the  means 
afforded  by  the  dues  extend.  Evsk.  B.  ii. 
tit.  6,  §  17  ;  Stair,  B.  ii.  tit.  1,  §  5  ;  Mr 
tirodU'i  Sitpp.  U49 ;  Bank.  vol.  i.  p.  &3 ;  Beti'i 
Cm.  i.  ^ti ;  Bde*  Prine.  §  654 ;  lUiut.  ib. 
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See  also  the  case  of  O^eri  of  Slate  v.  Chriitie. 
Mar.  4,  1856, 18 />.  727- 
PositiTe  Prescriptiim.     See  Prescription 
PoiitiTe  Bervitnae.    See  Servitude. 
Posse  Comitatos ;  the  power  or  force  of  the 
county,  which  the  sheriff  has  a  right  to  call 
out  for  the  enforcement  of  the  diligence  of 
the  law. 

Msenion ;  is  accounted  the  chief  test  of 
property ;  but  there  is  a  distinction  between 
the  effect  of  possession  in  heritable  and  in 
moveable  property.  The  title  to  heritable 
property  must  be  instructed  tcripto,  and  regu- 
larly by  charter  and  sasine.  Witbuut  such 
evidence,  possession  of  heritage  will  not  confer 
property;  neither  will  the  want  of  possession 
deprive  a  person  of  his  property,  whose  title 
is  founded  on  charter  and  sasine ;  unle^  pre- 
scriptive possesuon  on  an  adverse  title  has 
taken  place.  Mere  possession  without  a 
written  title  confers  no  right  in  heritage. 
The  possession  of  moveables,  again,  is  regu- 
lated by  a  different  rule  ;  for  where  things 
have  never  belonged  to  any  one,  (e.  g.,  pearls 
or  pebbles  found  on  the  sea-shore,  or  wild  fowl, 
or  beasts  of  the  chase,)  the  possession  or  occu- 
pancy of  them  creates  property.  In  things, 
again,  which  have  had  an  owner,  possession 
the  effect  of  raising  a  presumption  in 
favour  of  the  holder,  which  will  require  from 
the  former  proprietor  not  only  evidence  that 
they  were  his,  but  also  of  the  manner  in  which 
be  came  to  lose  bis  possession.  Hence,  where 
a  disputed  article  has  been  taken  out  of  the 
possession  of  the  holder  vi  aut  etaif — that  is, 
liy  force  or  fraud — the  judge  will  first  of  all 
restore  it  to  the  person  who  was  in  possession 
of  it,  before  he  decides  the  point  of  right. 
On  this  subject,  see  Bma  Fides  and  Mata  Fide*. 
I'ossession  is  divided  into  natural  and  civil. 
Natural  posseeeion  is  where  the  proprietor  is 
himself  actually  in  possession,  as  of  lands  by 
cultivation,  and  by  sowing  and  reaping  the 
crops ;  of  a  house,  by  inhabiting  it ;  of  move- 
ables, by  having  them  in  his  hand  or  in  his 
custody.  Civil  poiteition,  on  the  other  hand, 
is  possession  not  by  the  owner,  but  by  another 
in  his  name,  or  for  his  behoof,  as  of  lands  by 
a  tenant,  the  rents  of  which  are  drawn  by 
the  proprietor  or  his  tactor,  or  of  property  by 
a  trustee  or  by  a  liferenter,  or  of  a  pledge  by 
the  creditor.  There  is  a  further  division  of 
possession,  iuto  that  which  is  acquired  lawfully 
and  that  which  is  acquired  vi  aut  clam.  But 
a  distiuction  is  taken  between  force  and  fraud. 
Possession  attempted  to  be  acquired  by  force 
may  be  resisted  by  foi'ce ;  but  possession, 
being  once  obtained  iu  this  way,  must  be  re- 
claimed by  the  true  owner  judicially;  the 
party  who  has  ceased  to  posses  being  bound 
to  tmst  to  the  protection  of  thj  law  for  resti- 
tution, and  not  to  tbe  strength  of  his  own  arm. 
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la  the  case  of  frsud,  there  can  be  do  appeal 
to  force  i  and  where  possession  has  been 
acquired  hy  either  of  these  means,  it  is  the 
duty  of  the  judge  to  restore  it  to  him  from 
whom  it  has  been  takeo,  without  waiting  to 
settle  the  question  of  right ;  EtsL  B.  ii.  tit.  1, 
§  20,  et  Kj.;  .S'tai'r,  B.  ii.  ttt.  I,  §  8,  et  teq. ; 
More's  Note!,  p.  cl. ;  Bank.  vol.  i.  p.  510, 
«<  «j.;  BelVi  Com.  i.  249,  et  »tq. ;  BtU  on 
LtMos,  i.  52,  60,  88, 124, 185,  303,  323, 451, 
472  ;  Hunter's  Landlord  and  Tenant,  290,  337, 
*Uej.;£riitt7ionSoie,  l8,2<M-6,537  ;  Rott^t 
Lent.  ii.  8N8,  383,  488,  606.  See  Deliveiy. 
SepvUd  Oviiierskip.    Soiine.   Leaie.     Vegtinff. 

PouesBioue  Betenta.  See  Reputed  Oumer- 
thip.     AstigruUion. 

FMUssory  AotiML  A  poEsessorj  action 
is  one  in  which  the  point  of  right  is  not 
directly  coDcerood,  but  barely  that  of  posses- 
sion. Such  actions  are  compet«Dt  either  for 
attaining,  retaining,  or  recovering  possession. 
An  actiou  of  molestation,  by  which  a  proprie- 
tor of  heritage  complains  of  being  disturbed 
in  his  possession,  is  an  instauca  of  this  form 
of  action.  Ersk.  B.  iv.  tit.  1,  §  47  ;  Stair, 
B.  \Y.  tit.  26  ;  Bant.  ii.  619  ;  BeWe  Princ. 
§2249;  Roit't  Led.  ii.  279.  See  Ejection 
and  Intrusion.     Molettation. 

FOBiesaory  Judgment.  A  possessory  judg- 
ment is  one  which  entitles  a  pei'son,  who  has 
been  in  uninterrupted  possession  for  seven 
years,  to  continue  his  possession  until  the 
question  of  right  shall  be  decided  in  due 
course  of  law.  Thns,  for  example,  a  tenant 
who  has  been  in  the  peaceable  possession  of 
lands  for  seven  years  under  a  written  lease 
of  a  longer  endurance  than  seven  years,  is 
entitled  to  the  benefit  of  a  posscBsory  judg- 
ment, whereby  he  will  be  maintained  ir 
possession  until  his  title,  if  it  be  defective,  i: 
regularly  reduced  and  set  aside  in  the  propei 
action.  It  has  been  held  that  a  party  may 
be  entitled  to  the  benefit  of  a  possessory  judg- 
ment regiirding  a  servitude  of  ish  and  entry 
to  a  plot  of  ground,  though  he  held  the  ground 
under  a  bounding  charter  making  n«  refer- 
ence to  such  servitude,  and  containing  no 
clause  of  parts  and  pertinents ;  Litton,  Dec.  3, 
1836, 14  S.  db  D.  97.  But  a  party  who  pos- 
sessed a  piece  of  ground  from  1821  to  1828, 
nnder  a  disposition  reserving  a  servitude  of 
road  in  favour  of  a  third  party,  having  then 
got  a  new  disposition  from  his  author  (whom 
he  guaranteed  against  the  consequences) 
omitting  the  clause  of  servitude,  and  having 
bnmt  the  prior  disposition,  was  found  not 
entitled,  in  1851,  toapossessory  judgment,  in 
a  question  with  the  party  in  whose  favour  the 
servitude  was  reserved  ;  Ross,  Feb.  23, 1833, 
11  S.  A  D.  467.  The  origin  of  this  right, 
according  to  Erskine,  is  supposed  to  have 
been,  that  where  there  are  subaltern  rights 
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of  the  same  lands  granted  to  tbbbIs,  ud  bj 
them  to  sub-vftssals,  the  vassal  or  tnb-runl 
not  being  master  of  the  original  title-dc«d^ 
which  commonly  remain  with  the  bigbc>i 
superior,  might  be  tnmed  out  of  his  poeci- 
sion  by  one  who,  though  he  bad  ne  good  rigbt 
at  bottom,  might  yet  produce  a  title  prior  lo 
any  in  the  hands  of  the  poaseSBor  hitawlf. 
This  remedy  relieves  the  proprietor  froB  sll 
risk  of  being  deprived  of  his  posenion  byux 
who  has  no  title  to  his  property.  If  Il«  i: 
dispossessed,  it  must  be  by  one  who,  in  Uw. 
is  truly  vested  with  a  preferable  right.  Bri- 
B.  iv.  tit.  1,  §  50,  and  B.  ii.  tit.  6,  $  2i; 
Stair,  B.  ii.  tit.  1.  §25  ;  tit.  3,  §  73;  tit  8, 
5  29;  B.  iv.  tit.  23,  §  16  ;  Ban*,  vol.  i.  p. 513; 
BeU^s  Princ.  S  2251  ;  Be«  on  Leatet,  i.  fti; 
Hunter"!  Landhrdand  Tenant,  461.  557. 

Poat  Proximiim  Twminiim  winjinw  yiJi. 
turns.  Precepts  from  Chancery  for  inftftiag 
the  heir  of  a  deceased  Crown  vassal  miut  U 
executed  before  the  lapse  of  the  first  tera  »< 
Whitsunday  or  Martinmas  after  the  date  o.' 
the  precept;  under  the  sanction  of  nuUilT, 
Such  precepts  were  formerly  directed  to  lli^ 
sheriff  of  the  county ;  and  the  sherifWtrt 
only  (except  under  special  circamstanm) 
could  officiate  as  notary  at  giving  infefiiiKiit. 
The  limitation  of  the  precept  in  point  of  list 
is  thus  e:(pressed  :  "  Pott  ptvximum  tarmitn 
niintW  wditurus."  The  reason  assigned  f>T 
this  limitation  is,  that  the  casaalties  art  ikI 
calculated  beyond  the  term  preceding  the  ift- 
cial  service  of  the  heir ;  and  if  another  t»B 
were  saffered  to  elapse  before  executing  lb- 
precept,  a  new  precept  and  an  additiMiil 
calculation  of  the  casualties  would  be  oect«- 
sary.  ]540,c,77;  1606, c.  15;  ^.5.Peb.l5t(i. 
1678  ;  Dallas'  Sti/les,  folio  ed.  883  ;  4lh  riii. 
ii.  583  ;  Jurid.  Stylet,  i.  351,  2d  edit. ;  Mf 
kay  V.  Campbell's  Trustees,  13th  Jan.  183^. 
13  S.  I*  D.  246,  not  reported  on  this  (wiai. 
but  see  it  argued  in  the  papers.    See  iVeapl 

By  the  act  8  and  9  Vict.  c.  35, 1845,  pr(- 
cepts  from  Chancery  may  be  addressed  to  *"? 
notary-public ;  and  by  the  Titles  to  Lands  Art, 
1853,  the  precept  may  be  recorded  in  tfrf 
Register  of  Sasines,  in  place  of  oxpedingiK- 
feftment  on  the  warrant  of  sssine  or  tb*  pre- 
cept.    See  TitUt  to  Land. 

FoithnmDiu  Child;  is  a  child  bora  ttun 
the  death  of  the  father.  This  does  not  inl' 
any  difference  in  the  legal  rights  of  the  <Uii- 
A  posthumous  child  cannot  be  chuvi'  f 
enter  heir  tilt  a  year  after  his  birth ;  M^f* 
staun,2ethFeh.  1628,  Jf.  6870,  BrvwABm 
t,  375.  A  bond  of  provision  in  fiiwurrff 
daughters,  as  the  grantor's  younger  dS^ 
and  executed  in  virtue  of  a  powwu^ij^ 
an  entail  to  provide  for  younger  •Bij*' 
was  extended  to  a  posthnmoBi  (Mil  ^ 
phant,  10th  Dec.  1794;  BilFa  OMtVi 
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Bromt'i  Supp.  r.  648.  See  Conditio  n  tine 
Liieris.     Venire  iiapieiendo. 

FOftlimiiui  Xm.  By  tbe  Roman  law, 
when  one  was  taken  in  war,  aotl  made  a  slave, 
his  rigbU  u  a  freomaa  were  not  entirely 
destroyed :  they  were  only  suspended — and  if 
he  milde  bis  escape,  they  «o  tpio  revived ;  so 
that  he  coald  not  be  reclaimed,  unless  again 
enslaved  in  the  regular  way.  This  right 
which  such  slaves  enjoyed  was  called  jw 
posUiminii;  and  the  term  has  been  eniployed, 
in  modem  times,  in  questions  respecting  the 
right  to  retake  a  ship  which  has  been  captured 
and  made  its  escape.  ImL  of  J*il.  B.  i.  tit. 
12,  §  5.     See  Siave. 

Portnatna  Pilins ;  a  second  son.  Skene  h.  t. 

Postftt^tial  Contract  See  Contract  of 
Majriage. 

Post-Offloe ;  tbe  office  for  the  conveyance 
of  letters  through  the  kingdom,  both  from 
foreign  conntrtes,  uid  fhim  place  to  place 
within  Cireat  Britain.  The  existing  statutes 
which  relate  to  the  Post-offioe  are — 1  VicL 
C.  32,  33, 34, 35,  36  ;  3  and  4  Vict.  o.  96  ;  10 
and  11  Vict.  c.  85 ;  and  11  and  12  Viet.  c.  88. 

FotutatiT6  Condition.  See  Conditiotud 
OMigaiion. 

Potior  ert  Conditio  PotridontU,  vol  De- 
fflndentit.     See  Pactmn  lUicihun. 

Pound ;  in  England,  an  inclosed  place  of 
strength,  in  which  cattle  distrained  for  rent 
or  for  damage  feasant  are  kept  until  they  are 
redeemed  or  replevied.     Tontlituf  DicL  h.  t. 

Pound  Soots.     See  Scotch  Mon^. 

Power  of  Attorney ;  is  a  power  given  by 
one  man  to  another  to  act  for  him.  This  is 
properlv  an  English  term  :  the  Scotch  deed 
is  called  a  factory  or  commiesion.  For  the 
form  of  a  power  of  attorney,  see  Jitrid.  Sit/let, 
ii.  293,  et  itq.  See  Agent,  Fader.  Procura- 
tor.    Mandate. 

Power  of  Sale.  In  heritable  secnrities  for 
debt,  whether  in  the  form  of  heritable  bonds, 
or  of  bonds  and  dispositions  in  security,  it  is 
now  almost  the  invariable  practice,  to  insert 
a  clause  conferring  on  the  creditor  a  power 
to  sell  the  heritable  subject  of  tbe  security, 
in  the  event  of  the  debt  not  being  paid  within 
a  certain  time  (commonly  six  months)  after 
a  formal  demand  of  payment.  This  clause 
formerly  took  the  creditor  bound  to  make  the 
demand  of  payment  on  the  debtor  personally, 
or  at  his  dwelling-house,  if  he  were  in  Scot- 
land, or  edictally  if  he  were  furth  of  Scotland, 
ir,  after  such  requisition,  and  the  lapse  of  tbe 
limited  time,  the  debt  was  not  repaid,  the 
creditor  was  then  empowered  to  sell  the  sub- 
ject of  the  security  by  public  roup,  after  due 
advertisement  (generally  for  two  months)  in 
certain  specified  newspapers.  The  clause 
conferring  this  power  farther  authorised  tbe 
creditor,  in  name  of  the  debtor,  to  enter  into 
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articles  of  roup,  and  to  grant  a  disposition  or 
dispositions  to  the  purchasers,  containing  the 
usual  clauses,  and  binding  the  debtor  and  bis 
heirs  in  absolute  warrandice,  as  also  obliging 
bim  and  them  to  corroborate  and  confirm  the 
sale,  and  to  grant  all  deeds  requisite  for 
rendering  it  effectual.  There  was  then  a 
declaration,  that  the  sale  should  be  equally 
good  to  the  purchaser  as  if  the  debtor  himself 
had  made  it — a  power  to  adjourn  tbe  roup— 
to  fix  the  upset  price,  and  so  forth ;  and 
finally,  the  debtor  bound  himself,  and  big  heirs 
and  successors,  to  ratify  and  confirm  tbe  sale, 
and  to  execute  and  deliver  to  tbe  purchaser, 
if  necessary,  alt  requisite  deeds.  As  to  tbe 
purchaser,  it  was  declared  that  he  was  to  have 
no  concern  with  the  application  of  tbe  price ; 
while,  on  the  other  hand,  the  creditor,  in  the 
event  of  making  a  sale,  was  taken  bound  to 
account  to  the  debtor  for  the  surplus  of  the 
price,  after  repayment  of  the  debt,  with  inte- 
rest and  the  necessary  expenses  of  the  sale. 

In  virtue  of  the  act  10  and  11  Vict.  c.  50, 
1817,  tbe  clause  is  now  in  these  terms — "And 
on  default  in  payment,  I  grant  power  of  sale  ;" 
and  the  clause  so  framed  has  the  effect  speci- 
fied in  the  third  section  of  the  act,  and  which 
is  the  same  as  that  authorised  by  the  clause 
in  the  old  form. 

The  power  of  sale  is  held  to  be  so  far  of 
the  nature  of  a  mandate;  but  qaoai  the 
creditor,  he  is,  as  it  were,  procurator  in  rem 
tuam;  aodhence  the  mandate  is  not  revocable 
by  the  debtor,  nor  does  it  expire  either  by  bis 
death  or  bankruptcy.  Neither  can  the  cre- 
ditor, when  exercising  a  power  of  sale  regu- 
larly and  fairly,  be  interrupted  by  a  process 
of  ranking  and  sale  at  the  instance  of  the 
other  creditors  of  the  debtor,  or  by  a  mercan- 
tile sequestration  of  his  estates.  Simton  v. 
ffroAam,  25th  Nov.  1831,  10  S.  A  D.  66. 
But  the  precautions  which  are  necessary  to 
secure  a  fair  sale,  at  an  adequate  price,  must 
be  punctually  observed;  and  the  Court  of 
Session,  at  tbe  suit  of  any  party  having  inte- 
rest, will  interpose  and  order  all  reasonable 
precautions  to  be  taken.  It  is  held,  how- 
ever, that  the  oreditor  with  a  power  of  sole 
is,  to  a  certain  extent,  a  Inufee  for  the 
debtor,  bound  to  act  with  due  regaid  to  his 
reversionary  interest;  and  hence  tbe  Court 
holds  that  it  can  competently  interfere  ex 
o^itate,  where  the  creditor  is  proceeding 
uimiously,  or  with  undue  selfishness,  in  the 
exercise  of  the  power  of  sale.  See  the  case  of 
Beteridge  v.  WOion,  17ih  Jan.  1829,  7  S.  27L 
It  has  been  decided,  that  advertisement  of  the 
sale  in  a  newspaper  containing  advert isementB 
only  is  sufficient  compliance  with  a  general 
obligation  on  the  creditor  to  advertise  in  a 
newspaper;  Dictton,  16th  Jan.  18S1,  9  S.  dt 
D.  282. 
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Sy  the  set  10  and  11  Tict  c.  fiO,  1847, 
a  creditor  vbo  exercises  a  power  of  sale  is 
bound  to  count  and  reckon  for  the  surplus  of 
the  price,  and  to  consign  it  in  bank  in  the 
joint  names  of  bimsclt'  and  the  purchaser. 
On  this  beingdone,thediqK«ilionb;  the  cre- 
ditor to  the  purchaaer  bu  the  effect  of  com- 
pletely disencumbering  the  lands  of  ail 
securities  and  diligences  posterior  to  the 
security  of  the  creditor,  as  iretl  as  of  bis  own 
security  and  diligence.  BeiPt  Prim:,  fi  S9I ; 
Itttut.  ib. ;  Jvrid.  Styla,  272.  2d  edit.  See 
BttTiknt. 

Fraotioki.    The  reported  decisions  of  tho 
Court    of    Session    were    anciently    called 
Practick$,  on  account  of  their  authority  in 
filing  and  proving  the  practice  and  consue- 
tudinary rules  of  law.     See  Decitiont. 
Froceiitio Hwreditatu.  &mPaMivtTiUu. 
Prwjipuiunu     See  Heirs-Portionen. 
Fradial  Sorritadu ;  are  real  servitudes, 
affecting  heritage,  and  taking  the  name  from 
pradium,  a  tenenieut  of  land  or  houses.     See 
ijervitudet. 

PrtDdial  Tithet ;  are  tithes  arisbg  from 
laud,  in  contradistinction  to  the  tithes  arbing 
from  animals.     See  Teindi. 

Frsmnniie ;  is  the  forfeiture  of  lands  and 
tenements,  goods  and  chattels,  and  imprison- 
ment during  the  Sovereign's  pleasure.  The 
term  is  derived  from  pramwiire,  an  ancient 
English  writ,  introduced  for  the  purpose  of 
repressing  the  papal  oncroachments  on  the 
power  of  the  Crown.  It  was  authorised  by 
statutes  passed  with  a  view  to  extinguish  that 
power;  and  from  the  first  words  of  the  writ, 
framunire  facia*,  both  the  writ  and  the  pnn- 
isbment  received  the  name  of  a  prwmvHire. 
Persons  who,  by  preaching,  teaching,  or  ad- 
visedly speaking,  maintain  that  any  person 
has  right  to  the  Crown  of  these  realms,  other- 
wise tbau  according  to  the  Act  of  Settlement, 
or  that  the  King  (or  Queen)  of  this  realm, 
with  the  authority  of  Parliament,  is  not  com- 
petent to  make  laws  to  bind  the  Crown  and 
the  descent  thereof,  subject  themselves  to  the 
penalties  of  pramuuirt;  6  Anne,  c.  7.  And 
by  c.  23,  it  is  declared  to  he  a  priEmunire  for 
the  Peers  of  Scotland,  assembled  to  elect 
their  representatives,  to  presume  to  treat  of 
any  matter  but  the  election.  It  is  more  than 
a  century'  since  there  was  an  instance  of  a 
prosecution  for  a  pr^Emunire.  Uitme,  i.  523. 
See  EUclion  Laws ;  also  TomUnt'  Diet.  h.  t. 
Frspoiitor.  See  Imtitor. 
Fisepoiitnrft  of  a  Wife.  Where  a  wife  is 
pTtxpotila  negotiis  by  her  husband — that  is.  in- 
trusted with  the  management  either  of  a  par- 
ticular branch,  or  of  his  whole  affairs — all  the 
contracts  she  outers  iuto,  and  even  the  debts 
due  by  her  tor  goods,  though  not  constituted 
by  writing,  but  arising  fiom  lurnishingE  made 
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toher,are  eCbctnal against  the liiiibaBd,^!!^ 
notagainst herself;  for  she  acts  for  her  tut- 
band.  Tbispowergiventotfae  wiftmajWffB- 
fitituted  either  by  awrittun  factory, or UoJ; 
by  use,  where  the  hnaband  h»»  aeen  anlif 
proved  of  her  actings.  The  wtfa,  in  io^tt; 
matCers.is presumed,  while  she  reaidetwiUhf 
husband,  to  be  praspotila  ne^oUit  Aomenat- 
that  is,  invested  with  the  majia^meBt  <rf  '•» 
family— in  which  character  sbe  may  purcbs- 
whatever  the  family  requires  ;  and  the  ^ 
band  will  be  liable  tor  the  price,  thoo^  tb 
article  may  have  been  otherwise  aj^tlit^  j^ 
although  the  husband  may  have  gat^  t.. 
wife  money  for  the  purchase.  Ufaea  bm 
is  borrowed  by  the  wife  in  tfae  chanctar 
prapaiita  neffotiii,  the  lender  must  abow  boix 
that  it  was  needed  at  the  time,  and  expendr. 
on  necessary  t'umishinga.  Tfae  wife's  fir 
Bumed  right  tu  superintend  her  hnslHidi 
family  ceases  if  she  abandon  her  family,  sk 
may  be  pot  an  end  to  at  the  pleasure  of  » 
husband  by  inhibition.  Erst.  B.  i.  Ul  e. 
G  26;  Sldir,  B.  i.  lit.  4,  §  17  ;  M»t. 
Notet,  p.  xiii. ;  BeWt  Com.  i.  479-lf.' 
BeU'i  Prme.  §  1565 ;  lUwt.  ib.  See  /■»- 
hitim,  a  Hatband  againtt  hit  Wife.  Mamaf. 
PnepodtoB  ;  was  the  head  of  a  colkgi*:c 
church,  under  whom  were  canona  or  fx 
daries,  so  called  because  they  had  a  i 
portion  or  prisbenda,  each  according  to  lu 
'  igree  in  the  church.  £rsib.  B.  i.  tit.  5,  j  3. 
Fnerento  lenniso  ;  an  obaole'te  fona  <* 
action,  formerly  in  use  in  the  Court  of  Sw 
sion,  and  resorted  to  by  a  charger  agaisS 
whom  a  bill  of  suspension  bad  been  preseou^ 
The  object  of  this  actiou  was  to  defeat  a  de- 
vice sometimes  fallen  upon  by  the  aa^wDdw, 
who,  in  order  to  obtain  delay,  got  diMsiu 
day  of  compearance  assigned  in  the  delivu- 
auce  on  the  bill  of  suspensioa ;  and  as  t^ 
suspender  could  not  insist  to  get  the  reaauu 
of  suspension  discussed  until  the  day  of  com- 
pearanee  specified  in  the  deliverance  had  ar- 
rived, the  object  of  the  action  prfzccnleXeriw 
was  to  accelerate  the  term  for  diseiutui 
the  suspension  or  advocation,  by  getting  s« 
earlier  day  fixed.  The  present  forms  * 
the  Bill-Chamber  supersede  the  ne<:eiwty  m 
such  an  action,  and  it  has  been  long  diMwiL 
£rab.  B.  iv.  tit.  3,  §  21 ;  Bat^  it.  tj23.  iM* 
Su^entton. 

Preamble  of  Statntoi.  The  preamble  d 
the  statute  is  the  narrative,  which  recite*  tbs 
tveniences  which  it  is  the  object  ef  tW 
enactment  to  remedy.  In  queatioaa  d 
construction  of  the  enacting  clauaee,  infar- 
ences  drawn  from  the  preamble  are  exceed- 
ingly liable  to  error.  £V«LB.  i.  tit.  1,§W; 
Stair,  B.  iv.  tit.  45,  j  13.     See  Stat^Oa. 

Prebend;  in  the  Episcopal  GbuR^ks 
benefice  appropriated  for  the  msintnin—  tt 
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ft  clerk,  or  member  of  a  collegiate  or  cathedrn] 
church.  The  prebaulary  is  the  clerk  or 
clerj^jdnan,  and  is  ooe  of  the  cliapt«r  or  coud- 
cil  of  the  dean  who  enjoys  the  beaefice.  Stair, 
B.  ii.  tit.  8,  §  15 ;  £nk.  B.  i.  tit.  5,  §  3 ; 
Bank.  i.  558  ;  ii.  6. 

Preoaiue;  were  agreemenUb;  which  pro- 
prietors yielded  up  their  landi  to  the  Church, 
and  received  them  back  od  payment  of  a 
rent,  which  varied  according  to  circumBtances. 
The  form  of  a  prtcaria  is  given  in  Bell  m 
Letuei,  i.7.  See  also  Hwtler's  Landlord  and 
Tenant,  14. 

frecaiivin.  The  contract  of  pTecarium  is 
K  gratuitous  loan,  in  which  the  lender  gives 
the  use  of  the  subject  in  express  words,  revoc- 
able at  pleasare.  In  such  a  loan,  the  lender 
is  entitled  to  demand  back  the  subject  lent  at 
any  time  ;  and  as  the  borrower  is  thus  at  all 
times  bound  to  redeliver  it,  he  is  liable  for  its 
preservation  ooly  de  ddo  etcvlpa  lata — that  h, 
tor  gross  omissions  or  culpable  negligence. 
But  jf,  after  the  subject  has  been  demauiled, 
the  borrower  delays  to  return  it,  he  must 
make  it  good,  should  it  be  destroyed  even  by 
accident.  On  the  death  of  the  borrower  the 
loan  terminates,  and  his  heir  must  account 
for  the  profits  while  the  subject  of  the  loan 
continues  in  his  possession,  But  the  death  of 
tbe  lender  does  not  put  an  end  to  the  loan, 
nor  does  it  terminate  until  tbe  article  is  de- 
manded by  the  heir  of  the  lender.  Ertk.  B. 
iii.  tit.  1,  j  25;  Stair,  B.  i.  tit.  11,  §  10; 
Bartk.  i.  327  ;  BeW»  Princ.  §  196.  See  loan. 
Mutwm.     Commodate. 

Freoentor ;  in  the  Presbyterian  Church,  is 
the  person  whose  duty  it  is  to  lead  the  con- 
gi'egatiun  in  the  singing  of  psalms.  He  is,  in 
llie  ordinary  case,  appointed  by  the  kirk-aes- 
aion  ;  but  this  rule  may  be  altered  by  circum- 
aLances  conferring  the  patronage  on  an  indi- 
vidual or  a  corporation  ;  or  it  may  be  other- 
wise provided  by  the  decree  of  erection  of  the 
parish.  Precentors  areremoveahle  at  pleasure. 
Although  in  country  parishes,  the  same  indi- 
vidual is  frequently  precentor,  schoolmaster, 
and  session-clerk,  there  is  no  necessary  con- 
nection between  these  offices;  and  a  party 
holding  one  of  them  cannot  be  compelled  to 
do  the  duties  of  any  of  the  others,  unless  by 
special  engagement.  There  is  no  general 
provision  for  the  precentor's  remuneration, 
but  in  practice  he  usually  receives  certain 
fees,  Aspreparatory  to  a  process  of  augmenta- 
tion, the  precentor  must  furnish  acertificate, 
that  on  three  several  Sundays  he  announced 
the  minister's  intention  to  raise  the  process. 
Tbe  form  of  the  certificate  is  given  in  Jvrid. 
S/ylM,  iii.  488.  See  Dmlojft  Parochial  Law. 
Bee  Uhvreh  Officers.     AuffmeHtalion. 

Precept  of  Armtmeat ;  is  a  warrant 
iesned  by  the  judge  of  an  inferior  court,  au- 
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thorising  tbeoEScers  of  court  to  arrest  for  tbe 
amount  of  tbe  debt  contained  in  the  decree  to 
which  the  precept  refers,  in  the  hand  of  any 
person  residing  within  the  jurisdiction  of  the 
judge.    See  Arrettment. 

^eoept  of  Clare  Conitat.  SeeClareConttai. 

Freoept  of  PomdiufT.    See  Poinding. 

Precept  of  Bsaine.  A  precept  of  sasine  is 
the  erder  of  a  superior  to  his  bailie  to  give 
infeftment  of  certain  lands  to  bis  vassal. 
Prior  to  the  act  1672,  c.  7,  the  precept  of 
sasine  was  a  separate  deed  from  the  grant  or 
charter ;  but  that  act  required,  that  in  all 
Crown  charters^ the  precept  should  be  inserted 
before  tbe  conclusion  of  the  charter;  and 
thenceforward  the  practice  prevailed,  of  in- 
serting the  precept  immediately  before  tbe 
testing  clause  of  the  charter  or  other  deed  in 
which  the  grant  or  conveyance  is  made. 
The  precept  is  in  the  form  of  a  mandate  au- 
thorising a  mandatary,  whose  name  is  left 
blank,  and  who  is  appointed  bailie  in  that 
part,  to  give  infeftment  to  the  vassal  in  the 
lands  described  in  the  deed.  But,  as  such 
mandates  fell  by  the  death  of  either  the 
grantor  or  receiver,  that  great  practical  in- 
convenience was  removed  by  the  act  1693,  c. 
35,  which  declares  a  precept  of  sasine  to  be 
a  sufficient  warrant  for  giving  sasine  as  well 
after  as  before  the  death  either  of  the  grantor 
or  grantee,  or  both, provided  the  sasine  taken 
at^r  the  death  of  either  party  deduce  the 
title  of  those  in  whose  favour  the  sasine  is 
given.  The  unexecuted  precept  of  sasine 
may  be  assigned.  Ertt.  B.  ii.  tit.  3,  §  33. 
Precepts  of  sasine  are  contained  not  only  in 
original  charters  and  charters  by  progress, 
but  in  dispositions  by  sellers  to  purchasers, 
even  though  it  ia  not  meant  that  the  pur- 
chaser should  he  the  vassal  of  the  seller  ;  but 
this  peculiarity  in  our  practice  has  been  ex. 
plained  under  the  articles,  Ditpotition  ;  Char- 
ter ;  Confirmation ;  Coniolidation-  There  is 
also  another  precept  of  sasine,  called  apreeept 
of  dare  constat,  whith  is  a  warrant  granted  by 
a  superior  aothorising  his  bailies,  whose 
names  are  also  left  blank,  to  give  infeftment 
to  the  heir  of  his  vassal.  This  precept  cannot 
be  transferred  or  assigned  like  the  precept  in 
a  charter  or  disposition.  It  necessarily  is,  by 
its  nature  and  express  terms,  a  warrant  for  a 
sasine  in  favour  of  the  heir  in  whose  favour  it 
is  given,  and  of  no  one  else.  Hence,  precepts 
of  clare  constat  are  excepted  from  the  act 
1693,  0.  35.  Ertk.  B.  iii.  tit.  8,  §  71.  See 
Clare  Constat,  See  generally,  on  precept  of 
sasine,  Ersk.  B.  ii.  tit.  3,  §  33  ;  Stair,  App.  § 
1  ;  Bell's  Cirn.  i.  674-5,  696-7  ;  Belfs  Princ. 
§6  764, 876 ;  lllutt.  876  ;  Karnes'  Stat.  Law 
Ahridg.  h.  t. ;  Bell  on  Furduuer's  Title,  71-4  ; 
Ross's  Led.  ii.  131, 161.  See  Title*  to  La»i, 
PtstProximMH  Termiunm-  i 


650  PRE 

Precept  ofWarning  and  Bemoring.  Se« 
IFamtfl^.     Removing. 

PTeo(^nittoii ;  id  crimioal  Uw,  is  an  exo- 
minatioQ  by  the  judge-ordinarj  or  justtces 
of  peace,  usually  conducted  uuder  the  super- 
iDtendeuce  of  the  procur&tor-liBoal,  where  any 
crime  has  bees  committed,  in  order  that  the 
facts  counseled  with  the  offence  may  be 
ascertained,  and  full  and  perfect  iufonoation 
giroD  to  the  public  prosecator,  to  enable  him 
to  prepare  the  libel  aud  carry  on  the  prose- 
oatiou.  In  this  investigation,  which  is  entirely 
ex  parte,  the  witnesses  are  not  usually  put 
upon  oath,  and  they  must  be  examined  sepa- 
rately; nor  is  the  accused,  or  any  person  on 
his  behalf,  admitted  to  be  present  when  the 
precognition  is  taken.  It  is  competent,  how- 
ever, to  put  the  witnesaeson  oath  in  their  pre- 
cognition, with  the  esceptioa  of  the  party 
accused,  or  one  to  whoee  testimony  there  is  a 
legal  objection.  Neither  is  the  accused  al- 
lowed to  cite  witnesses  in  exculpation,  or  to 
see  a  copy  of  the  precognition  after  it  is  talten. 
Those  who  know  anything  of  the  fact  luay 
be  compelled  to  come  forward ;  and,  for  this 
purpose,  the  magistrate  officiating  at  the  pre- 
cognition grants  a  warrant  to  summon  them, 
which,  should  they  disobey,  will  be  followed 
by  a  warrant  of  imprisonment  until  they  com- 
ply. The  precognition  must  be  taken  prior 
lo  the  service  of  the  indictment  or  criminal 
letters;  for  after  that,  communications  be- 
tween the  prosecutor  and  the  witnesses  are 
improper.  But  although  this  iuquiry  is  ex 
parte,  and  for  the  use  ot  the  public  proseca- 
tor, yet,  if  the  accused  make  a  reasonable 
suggestion  as  to  the  propriety  of  precognos- 
cing  any  particular  individual,  the  judge- 
examinator,  in  the  ordinary  case,  attends  to 
that  suggestion,  and  cites  and  examines  such 
persons  as  may  be  named  by  the  accused  as 
likely  to  establish  his  innocence.  The  pre- 
cognition should  be  reduced  into  writing,  and 
signed  by  the  witnesses,  according  to  their 
usual  mode  of  spelling ;  and  their  correct  and 
full  designation  should  be  inserted  at  the 
commencement  of  their  declaration.  The 
duty  of  conducting  precognitions  now  belongs 
to  sheriffs,  magistrates  of  burghs,  aud  justices 
of  peace.  Their  responsibility  is  limited  by 
special  statute,  and  they  are  liable  in  damages 
only  where  they  can  be  proved  to  have  acted 
maliciously  and  without  probable  cause.  Hvme, 
i\.7H  et»eq.,  and  365;  Aluon'a  Prae.  134; 
Erdc.  B.  iv,  tit.  4,  §  86  ;  Taiet  Juttke,  voce 
Atrett;  Blair's  Jtutiee,  h.  t;  Hutch.  Justice, 
X.  257,  460,  See  Procuralor-Fiscat.  Crimi- 
not  Prosecution. 

In  precognosciog  witnesses  preparatory  to  a 
proof  in  a  jury  trial  in  n  civil  cause,  the  agent 
ought  to  avoid  everything  likely  to  raise  ob- 
jections against  their  admissibility.  He  should 
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confine  himself  to  the  askiag  of  q 
and  ought  not  to  give  or  read  to  the  propoMd 
witnesses  any  parts  of  the  process,  or  eonni- 
Dicate  to  them  any  venton  of  fact*  tl  hii 
own,  or  state  to  them  the  nature  of  the  ic- 
tion,  the  views  of  it  favourable  to  hii  elitst, 
or  the  respective  pleas  of  the  parties.  If  th 
precognition  is  reduced  into  writing,  it  ibaoU 
not  1w  subscribed  by  or  read  to  the  witsoi, 
or  given  him  to  read.  Affidavits  should  sM 
be  taken  from  witnesses,  nor  should  tb«y  t» 
precognoeced  upon  oath.  Neither  ought  oh 
witness  to  be  present  at  the  precognitira  of 
another.  But  it  was  held  not  to  be  a  good 
objection  to  a  witness,  that  she  had  been  pn- 
cognoBced  in  presence  of  her  bntbaod,  ilio 
was  also  a  witness,  it  having  appeared  tlul 
her  presence  was  accidental.  By  the  act  U 
and  16  Viot.  c,  27,  1862,  no  person  can  be 
excluded  from  giving  evidence  by  reason  rf 
having  appeared  without  citation,  or  by  res- 
son  of  having  been  precognosced  after  the  due 
of  citation.  Macfarlan^e  Jury  Prae.  114; 
Maclaurin's  Skmff  Prac.  158.  See  Bviiaa. 
Partial  Cimnsel.     Citation. 

Pre-emptioii,  Clanse  of.  See  Ckaue  4 
Pre-emption. 

Frefeienoes ;  take  place  in  tbe  diffemrt 
competitions  of  titles  and  diligences,  as  adjii- 
dicatioDS,  inhibitions,  arrestments  and  poind- 
inga,  which  are  regulated  by  certain  Iswi 
peculiar  to  each,  and  by  whick  their  nriohl; 
is  determined.  Bank.  iii.  p.  34 ;  BJFi  Cm. 
i.  750,  et  seg. ;  ii.  201,  et  seg. ;  BdiwPv- 
dMser's  TiOe,  235;  Rost't  Leel.  i.  102;  ii. 
262.  See  CompeiHion.  Hypothec.  PtM^ 
Debt.  Retention.  Ranting  and  Sale.  £wt 
rvpt.     Conjunct  and  Confident. 

fregnanoy.  A  woman  who  conceals  Iwr 
pregnancy,  and  does  not  call  for  help  in  Iti* 
birth,  and  whose  child  is  amissing,  is  lisM, 
under  the  act  1690,  c.  21,  to  be  goiltjr  of 
murder.  See  Coneealmeat  of  Pregnanq/.  Wbtn 
a  pregnant  woman  is  convicted  of  a  espiul 
crime,  seulence  will  be  delayed;  or,  if  mo- 
tence  have  been  pronounced,  the  exeenlionof 
it  may  be  suspended  until  after  the  birth  of 
the  child  ;  Htaae,  ii.  452,  et  teq.  Preguiw?' 
where  the  child,  if  bom,  would  be  the  heirto 
an  estate,  will  stop  a  service  by  a  reowtw 
heir ;  and  the  child  t»  iUm>  will  not  only  kt 
presumed  to  be  in  life,  bat  will  be  prssuM^ 
to  beamale.  Buttbemerepos^bilitylbits 
nearer  heir  may  be  hegotten  will  not  hsvetn 
effect:  the  service  of  tbe  nearest  heirftrtk 
time  will  proceed,  though  a  nearer  krirv 
der  the  destination  may  possibly  esM  ^ 
exist.  Ertk.  B.  iii.  tit.  8,  §  76.  See  M» 
inspicienJo.     PostAumow  Ck^. 

Fnlacy.     See  Episcopacy. 

Praliminary  DeCaoew.   Sw  J^i— >*• 
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ProiuMi;  iB  properly  an  English  law 
term,  and  is  said  to  be  "  that  part  in  tbe  be- 
ginning of  a  deed  the  office  of  which  ia  to 
express  the  granter  and  grantee,  and  tbe  land 
or  thing  granted."  It  is  further  said,  that 
no  person  not  named  in  the  premisea  can  take 
any  "thing  by  tbe  deed,  thoagh  he  be  after- 
ward named  in  tbe  h^>endvtn,"  This  term 
faaa  no  such  acceptation  in  the  law  of  Scot- 
land ;  hot,  with  us,  the  term  prtmuM  is  ap- 
plied generally  to  the  subject-matter  of  the 
deed,  and  soroetimes  it  ia  used  to  signify  the 
lands  or  houses  which  are  the  subject  of  the 
right  or  conveyance.  See  TomUnt'  Diet.  \,  t. ; 
Rotg'i  Lett  ii.  141,  231,  344. 

Freminm  of  InBimuioe.  See  Insurance. 
PreillOliition ;  is  the  first  step  in  the  order 
of  redemption  uainst  a  wadsetter  or  berit- 
ab]e  creditor.  The  premonition  is  an  act  of 
the  law,  whereby  the  reverser  or  his  pro- 
curator gives  notice  to  tbe  wadsetter,  under 
form  of  instrument,  to  appear  at  the  time 
and  place  pointed  out  by  tbe  clause  of  re- 
demption, and  then  and  there  to  receive  pay- 
ment of  the  debt.  If,  on  this  premonition, 
the  wadsetter  accepts  of  the  money  and  re- 
nounces the  right,  the  redemption  is  said  to 
he  voluntary.  If  he  refuse  to  receive  the 
money,  or  if  he  be  abroad  or  incapacitated 
from  acting,  it  must  be  consigned  in  the 
hands  of  the  consignee  pointed  out  by  the 
clanse  of  redemption ;  and  if  no  consignee 
he  named,  then  in  the  hands  of  a  responsible 
person;  and,  in  evidence  of  what  takes  place, 
a  notarial  instrument,  setting  forth  the  pro- 
cedure, called  an  instrument  of  consignation, 
is  executed.  This  stops  the  currency  of  in- 
terest on  tbe  heritable  debt  against  the  re- 
verser,  and  renders  the  wadsetter  or  heritable 
creditor  accountable  for  the  rents  from  tbe 
time  the  order  was  used,  and  becomes  the 
fonodation  of  a  declarator  of  redemption  of 
the  lands.  Ertk.  B.  ii.  tit.  8,  §  17,  et  teq. ; 
Stair,  B.  ii.  tit.  10,  §§  16  and  17  ;  B.  iv.  tit. 
5,  §  1 ;  Bank.  ii.  226 ;  Jurid.  StyUs,  i.  609  ; 
Rotft  Led.  ii.  362.     See  WadtO,     Coruigna- 

Pien^tive.  The  royal  prerogative,  in 
a  large  acceptation,  includes  all  those  rights 
of  which,  by  law,  the  Sovereign  (as  exercising 
tbe  execntive  powers  of  government)  is  pos- 
sessed. The  Sovereign,  by  virtue  of  the  pre- 
rogative, is  exempted  from  all  taxes  collected 
ptrtonaiiff  from  the  subject,  and  not  mingled 
with  the  price  of  the  commodity  before  it  is 
known  by  whom  it  is  to  be  used.  Hence,  an 
express  sent  on  (S-ovemment  service  is  not 
liable  to  pay  post-horse  duty.  In  like  man- 
ner, in  virtue  of  the  royal  prerogative,  royal 
palaces  are  privileged  ^^inst  the  intrusion 
of  the  officers  of  the  law,  to  execute  civil  pro- 
cen  against  the  effects  of  persons  having  the 
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use  of  apartments  therein.  Tomtifuf  Did. 
h.  t. ;  Bani.  ii.  €66.  See  Kiiy.  Ooiitmmaii. 
Sanetnary. 

Fmogative  Piocen.  Sae  Crown  Debt. 
Extent. 

PrerogatiT«  Conrt ;  is  the  court  in  Eng- 
land wherein  all  wills  are  proved,  and  ^1 
administrations  taken,  which  belong  to  tbe 
Archbishop  of  Canterbury  by  his  preroga- 
tive ;  that  is,  in  the  case  where  the  deceased 
had  goods  of  any  considerable  value  out  of 
the  diocese  wherein  he  died.  The  Arch- 
bishop of  York  has  also  a  similar  court, 
termed  his  Exehtqver,  but  inferior  to  the 
other  in  power  and  profit.  Tomiint^  Diet.  K.  t. 
See  Extnitor.     Conjirmaiiim. 

Preibytery ;  one  of  the  judicatories  of  the 
Church  of  Scotland.  A  presbytery  includes 
a  number  of  parishes,  the  number  varying 
according  to  circumstances;  in  some  cases 
there  being  no  less  than  thirty,  in  others  no 
more  than  four  parishes  in  a  presbytery.  The 
General  Assembly  has  power  to  disjoin  and 
erect  presbyteries  at  pleasure.  In  order  to 
get  a  new  presbytery  erected,  or  to  hare  one 
or  more  parishes  disjoined  from  one  presby- 
tery and  annexed  to  another,  a  petition  is 
presented  to  the  General  Assembly,  or  a  re- 
presentation is  msde  to  it,  setting  forth  the 
circumstances  which  make  these  objects  de- 
sirable. Tbe  Assembly  makes  the  necessary 
inquiries,  and  judges  accordingly.  There  are 
at  present  eigbty-two  presbyteries  in  the 
Church  of  Scotland.  Each  parbh  within  a 
presbytery  sends  a  minister  and  a  lay  elder 
to  the  Presbytery  ;  and  the  professors  of  di- 
vinity (if  ministers)  in  any  university  within 
the  bounds  of  tbe  presbytery,  are  also  mem- 
bers. A  moderator  of  the  presbytery,  who 
must  be  a  minister,  is  chosen  twice  a  year,  at 
which  times  the  roll  is  made  up.  The  func- 
tions of  the  presbytery  are,  to  judge  in  the 
references  for  advice,  the  complaints  and 
appeals  which  come  from  the  kirk-sessions 
within  the  bounds,  to  examine  schoolmasters 
on  their  appointments,  to  provide  for  the 
annual  examination  of  the  parochial  and 
other  schools  of  the  district,  and  to  make  an 
annual  report  on  this  subject  to  the  O-eneral 
Assembly.  It  belongs  to  presbyteries  to 
grant  licenses  to  preach  the  gospel,  and  to 
judge  of  the  qualifications  of  those  who  ^ply 
for  them.  It  also  belongs  to  presbyteries  to 
receive  and  investigate  charges  against  the 
characters  of  ministers.  See  Faiaa  Ciamoaa. 
Presbyteries  have  the  power  of  meeting  when 
they  please ;  but  it  is  necessary,  before  the 
meeting  is  closed,  to  resolve  when  the  next 
meeting  is  to  be  held,  to  enter  this  resolution 
in  tbe  minutes,  and  to  cause  it  to  be  publicly 
intimated  by  the  officer,  otherwise  the  pres- 
bytery is  defunct,  and,  without  the  interven- 
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tion  of  the  superior  court,  has  no  power  to 
reasumble  for  bnsinesB.  A  pro  re  nata  meet* 
ing  of  presbytery  is  called  by  the  moderator, 
either  «  proprio  motu,  when  anything  has 
oceurred  which  appears  to  him  to  require  the 
assembliag  of  the  presbytery  before  the  time 
of  the  ordinary  meetiag,  or  on  application 
made  to  him  hy  some  of  the  memberB  of  pres- 
bytery, with  a  statement  of  the  grounds  on 
which  the  application  is  made.  Xo  other 
business  but  tbat  for  which  the  pro  r«  nata 
meeting  hag  been  called  can  be  transacted  at 
such  meeting.  The  clerk  and  officer  of  the 
presbytery  are  of  it*  own  appointment.  See 
HiU's  ThaAogieal  Ingtitute,  214  ;  SiU'i  Ghurth 
Prac.  40  ;  Giltan't  Actt  of  Attmhlg,  209  ; 
Coflf*  Ckweh  Law  Society  Stt/Us,  52 ;  Ersk. 
B.  i.  tit.  6,  5  24;  Connelt  on  Parishes,  246,  253. 
See  Ckwch  Judicatories,  Minitter.  Xante. 
Glebe.     Desu^nation.     Deposition.     SchooU. 

Prwiriptioii.  Prescription  has  been  said 
by  lawyers  to  be  a  method  both  of  acquiring 
and  of  losing  a  right.  Hence  it  has  been 
divided  into  poeitive  and  negativt ;  the  former 
being  the  mode  of  acquiring  property,  or 
rather  of  protecting  the  right  from  farther 
challenge,  by  reason  of  the  possessor's  having 
continued  his  pogsessioD  for  the  legal  period: 
the  lotto;  which  is  the  converse  of  the  former, 
is  the  loss  of  a  right  by  neglecting  to  follow 
it  forth,  or  use  it  during  the  whole  time  li- 
mited by  law.  In  the  article  Limitation,  the 
distinction  drawn  by  some  writers  between 
the  loss  of  rights  by  prescription,  properly  so 
called,  and  the  loss  by  limitation,  has  been 
adverted  to.  In  the  present  article  it  will 
be  sufficient,  with  reference  to  each  particular 
prescription,  to  state  whether  it  is  classed  as 
&  prescription  proper  or  a  limitatiou.  The 
subject  will  be  briefly  considered  here  under 
the  following  arrangement : — 

I.  Of  thb  PosiTiVK  Prbscriptiov. 

It    OpTHB  NlOATIVB  PRBBOBIPTIOH. 

III.  Or  THE  Lesser  Presobipiiohs  ;  as, 

\.  Of  the  Vieeanial  Prescription. 

2.  Of  the  Decennial  Prescription. 

S.  Of  the  Septennial  Prescription. 

4.  Of  the  Sexenniai  Prescription. 

B.  Of  the  Quinquennial  Prescription. 

$.6fthe  Triennial  Prescription. 

7.  Of  Prescription  of  Crimes. 
IV.  Of  the  CnRREHCT  or  Pbescbiptio^, 
AND  OF  ITS  Intebudptiok. 


I.  Or  TSB  Positive  Fbescuptioh. 
The  positive  prescription  was  introduced 
by  the  act  1617,  c.  12,  which,  on  the  pre- 
amble of  the  inconveniences  arising  from  the 
loss  of  titles,  and  the  danger  of  forgery,  after 
the  means  of  improbatioti  are  lost  by  the 
lapse  of  titte,  aikd   the  numerous  lawsuits 
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which  are  thus  engendered,  anacta  that, 
whatever  heritages  the  lieges,  their  prede- 
cessors and  authors,  have  poBsessed  bj  them- 
selves, or  others  in  their  aames,  laod^, 
annualrents,  or  other  heritages,  peae«ab)j, 
in  virtue  of  infeftments,  for  the  space  of  fony 
years,  continually  and  together,  from  the 
date  of  their  said  ii^eftmeote,  and  withsat 
any  lawful  interruption  therein,  during  the 
said  space,  that  such  persons,  their  heirs  and 
successors,  shall  never  be  troubled,  panned 
oor  inquieted  in  the  heritable  right  and  pro- 
perty of  the  said  heritages,  by  their  superiora 
or  others  pretending  right  to  the  same  by 
virtue  of  prior  infeflmenta,  or  any  other 
ground  except  forgery ;  provided  they  be 
able  to  show  a  charter  of  the  said  lands  pre- 
ceding the  said  forty  years,  with  the  ioatra- 
ment  of  sasiiie  following  thereon  ;  or,  whet? 
there  is  no  charter  extant,  that  they  show 
instruments  of  sasine,  one  or  more,  contianed 
and  standing  together  for  the  said  space  of 
forty  years,  either  proceeding  upon  retoon, 
or  npon  precepts  of  clare  constat  ;  which 
rights  (being  clad  with  forty  years'  continnal 
and  peaceable  possession  without  interruptioa) 
shall  be  valid  and  sufficient  rights  for  enjoy- 
ing the  said  heritages.  Such  is  the  nature 
of  the  enactment  on  which  the  positive  pre- 
scription is  founded.  It  extends  to  all 
heritable  subjects,  even  to  tacks  and  aerti- 
tndes,  which  do  not  require  nor  admit  of 
sasine  ;  and  as  to  those  rights  which  do  not 
require  sasine,  forty  years'  possession  is  by 
itself  sufficient.  There  »ro  certain  pecoliari- 
ti^  in  prescription  of  the  right  of  patrctt- 
age,  as  to  which  see  Patronage.  The  ponea- 
sion  must,  by  the  words  of  the  statnte,  be 
continued  from  the  date  of  the  infeftmena ; 
but  practice  has  explained  this  to  meaa  pos- 
session as  far  back  as  memory  cau  go  ;  for 
where  there  is  evidence  of  possession,  consis- 
tently with  the  terms  of  a  sasine,  as  far  back 
as  memory  goes,  without  evidence  of  any 
interruption,  the  presumption  of  law  is,  thai 
it  must  have  reached  to  the  date  tj  the 
sasine.  See  ImmemoriaL  In  this  qaastion, 
the  possession  of  the  lifereoter  is  that  of  the 
Bar  ;  Neilson,  Feb.  2G,  1823,  2  S.  A.  D.  247. 
It  seems  to  bave  been  the  idea  at  one  tiat, 
that  the  possession  must  have  stood  duiif 
the  whole  space  of  the  forty  years  on  inftft- 
ments ;  but  that  has  been  expl&inod  wma 
consistently  with  the  expressions  of  tti 
statute  in  the  case  of  Cait^ttm,  Jaa.  SS; 
1791,  Jfor.  10610,  in  which  it  was  baUdW 
possession  by  an  apparent  heir  oiiiabftvM 
possession  under  the  sasine  of  t]i«  BaflHlM^ 
within  the  meaning  of  the  itatitiL  m' 
therefore  was  to  be  compatad  m  fHt  if 
the  forty  years,  contrary  to  ths  ApHV 
opinion  on  that  poiat ;  ErA.  &  UL  IK^| 
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5.  The  posBession  must  be  uninterru|ited  ; 
there  must  be  neither  an  iastrutnent  of  pro- 
test nor  an  attempt  oo  the  p«rt  of  those 
claimiDg  the  Bubject  to  enter  into  poBsession ; 
this  is  expressly  required  by  the  act.  With 
regard  to  the  titles  to  be  produced,  ft  dis- 
tinctioD  is  made  between  the  cose  of  aa  heir 
and  of  a  purchaser.  The  purchaser  must 
produce  Dot  only  a  8a8ine,but  the  disposition 
iu  bis  own  farour,  or  in  favour  of  his  author, 
on  which  it  proceeds,  dated  previously  to  the 
forty  years'  possession  ;  the  heir  ia  requti-ed 
to  produce  only  sasines,  one  or  more.  The 
forty  years  being  elapsed,  it  is  only  requisite 
that  the  charter  and  saune,  or,  ia  the  case  of 
an  heir,  the  sasine  alone,  shall  be  regular 
and  Tslid  deeds.  Whether  the  title  of  the 
grantor  was  good,  or  whether  a  preferable 
title  is  not  now  in  competition,  are  qnestions 
which  will  not  be  entertained.  It  is  sufficient 
that  the  title  of  possession  is  exfack  regular, 
and  that  it  has  been  fallowed  by  forty  years' 
possession,  to  silence  all  possible  objections, 
save  that  of  fraud  in  the  titles ;  for  where 
the  titles  have  been  forged  or  fabricated, 
they  cannot  be  the  gronnd  of  prescription. 
An  adjudication  with  sasine  is  a  good  title 
to  ground  prescription ;  and  if  followed  by 
forty  years'  possession,  it  confers  an  effectual 
and  irredeemable  righL  It  is  not  competent, 
after  forty  years'  pomession  has  followed 
upon  a  title  ex/aeie  absolute,  to  allege  that 
the  right  originally  flowed  from  a  title  quali- 
fied with  a  power  of  redemption.  See  Ad- 
judieation.  A  clause  of  part  and  pertinent 
may  form  a  prescriptive  title  to  a  subject  not 
specially  named  in  the  charter.  And  titles 
to  a  barony  form  a  sufficient'  title  on  which 
to  acquire  by  prescription  a  right  of  property 
in  an  island  situated  in  a  river  opposite  to 
it,  as  part  and  pertinent,  though  the  island 
be  included  per  expreuma  as  a  separate 
tenement  in  the  titles  of  a  third  party; 
Maguiratuof  Perth,  Nov.  19.  1829,  f  "  " 
D.  82.  See  also  E.  of  Fifeft  Trvttea,  Ji 
1830,  SS.dD.  326,  and  Jan.  25,  1831,  9 
S.  A  D.  336.  See  Part  and  Perlinmt.  Pos- 
session on  apparency  may  go  to  make  up  the 
years  of  prescriptioD :  thus,  if  a  party  has, 
by  himself  and  bis  anthors,  possessed  an 
estate  on  a  retour,  with  sasine  prior  and 
posterior  to  a  possession  on  apparency,  * 
period,  including  the  appareucy,  of 
than  forty  years,  but  not  so  exclusive  of  the 
apparency,  he  has  a  good  prescriptive  pos- 
session; NeiUm,  Feb.  26,  1823,  2  S.  <tJ}. 
247.  When  one  has  more  than  one  title  in 
hie  person,  it  is  sometimes  of  importance  to 
determine  on  which  title  he  is  to  be  held  as 
having  pcuseBBed  during  the  years  of  prescrip- 
tion. This  question  depends  very  much  upon 
the  circumstancea  of  the  case,  as  whether  the 
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holder  of  two  titles  is  under  any  obligation 
to  adopt  either  of  them  in  preference  to  the 
other, — whether  he  has  shown  an  obvious 
intention  to  possess  upon  one  title  rather  than 
upon  the  other,— which  of  the  titles  is  more 
beneScial,  &o.  No  invariable  rule,  there- 
fore, can  be  laid  down  upon  the  point. 
Cases  in  which  this  question  has  occurred  are 
cited  in  Beli't  Print.  §  2020,  and  lUuit.  ib. 
See  also  Enk.  B.  iii.  tit.  7,  §  6.  A  person 
having  more  than  one  title  in  his  person  is  to 
be  held  as  possessing  on  them  all,  to  the 
effect  of  preserving  his  own  right.  It  has 
been  already  observed  that  prescription  runs 
in  favour  of  heritable  rights,  though  not 
feudal.  A  party  holding  a  fee-simple  assig- 
nation of  a  lease  in  his  own  favour,  and 
being  also  institute  under  an  entailed  assig- 
nation, granted  by  the  same  party  of  the 
same  lease,  and  having  enjoyed  possession  of 
the  subjects  for  forty  years,  and  done  certain 
acts,  referring  his  possession  to  the  fee- 
simple  assignation,  was  held  to  have  acquired 
a  prescriptive  fee-simple  right,  the  entailed 
assignation  being  held  extinguished.  The 
same  party  having  right  in  fee-simple,  as 
heir  of  his  father,  to  the  lease  of  another 
subject,  and  also  as  institute  under  an  en- 
tailed assignation  made  by  his  father,  and 
having  possessed  for  more  than  forty  years, 
his  possession  was  imputed  to  the  enUiled 
assignation,  and  be  was  held  not  to  have 
acquired  a  prescriptive  right  under  the  fee- 
simple  title ;  MauU,  March  4,  1829,  7  S.  A 
D.  527,  and  App.  On  the  subject  of  the 
positive  prescription  generally,  consult  the 
following  aathorities :  Erik.  B.  iii.  tit.  7,  § 
2  ;  Stair,  B.  ii.  tit.  12.  §  19,  et  leq.;  Mare'* 
Notet,  p.  cclxxvi. ;  BatA.  vol.  ii.  p.  159,  et 
teq. ;  Bell's  Print.  554  ;  Kames'  Princ.  of 
Equity  (1825),  35,  355-6  ;  Kamet'  Stat.  Law 
Abridg.  h.  (.,  239  ;  Napier  on  the  Law  of  Pre- 
scription. Ross's  Leading  Cases,  vol.  iii.  p. 
310,  el  teq.  See  also  the  case  of  M'NeiU 
V.  MaeneaU,  March  4,  1858, 20/). 735;  Sand- 
ford's  Heriiable  Sueeetsion,  ii.  124-74. 

II.   Or  THK  NnsiTlTK  PitKSCitlPTIOII. 

The  negative  prescription  of  obligations, 
by  the  lafte  of  forty  years,  was  first  intro- 
duced by  the  statute  1469,  c.  29,  which  de- 
clares that  the  person  having  interest  in  an 
obligation  shall  follow  the  same  within  the 
space  of  forty  years,  and  take  document 
thereupon ;  and  if  he  does  not,  that  it  shall 
prescribe  and  be  of  no  avail.  This  enact- 
ment was  repeated  and  enforced  by  the  act 
1474,  c.  55.  These  acts  were  at  first  con- 
fined to  simple  obligations.  Practice,  how- 
ever, extended  this  prescription  to  mutual 
obligalions  ;  and  the  act  1617, C.  12,  included 
heritable  bonds  and  other  heritable  rights. 
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The  act  1617,  c.  12,  ordaioe  "  that  all  actioBB 
competent  by  Uv  upoc  heritable  bonds,  re- 
versioDE,  contracts,  or  otheri  whatsoever, 
either  already  made  or  to  be  made,  after  the 
date  hereof,  shall  be  pursued  withiu  the  space 
of  forty  years  after  the  date  of  the  same, 
e.Tcept  the  said  reversloiis  be  iDCorporate 
within  the  body  of  the  infeftmenls  produced 
by  the  possessor  of  the  lands,  for  his  title  of 
the  same,  or  registered  in  the  Clerk  Registra- 
tor's books;  in  which  case,  eeeiog  all  suspi- 
cion of  falsehood  ceases,  the  actions  on  the 
said  reversions  should  be  perpetnal,  excepting 
Actions  of  warrandice,  which  shall  not  pre- 
scribe from  the  date  of  the  band  or  infeft- 
ment,  but  only  from  the  date  of  the  eviction, 
from  which  date  the  forty  years  shall  run." 
And  it  is  further  declared,  "  That  in  the 
course  of  the  forty  years'  prescription,  the 
years  of  minority  and  less-age  shall  in  no- 
wise be  counted,  but  only  the  years  during 
which  the  parties  t^inst  whom  the  pre- 
scription is  used  and  objected  were  majors, 
and  past  twenty-one  years  of  age."  The 
principle  of  this  prescription  is  grounded  on 
the  same  salutary  reasons  on  which  the  posi- 
tive prescription  is  founded  ;  and  the  object 
of  both  is  to  free  parties  from  the  elTect  of 
rights  which  may  evict  property  ;  and  from 
claims  of  debt,  after  such  a  lapse  of  time  as, 
from  the  age  of  the  title  or  of  the  voucher, 
may  be  likely  to  introduce  fraud  or  forgery ; 
or  where,  although  the  debt  may  have  once 
existed,  yet  it  may  have  been  discharged,  and 
all  traces  of  the  discharge  of  it  lost  The 
negative  prescription  does  even  more ;  for  it 
not  only  presumes  the  debt  to  have  been  ei- 
tinguished,  but  considers  the  silence  for  forty 
years  as  a  dereliction  of  the  debt  on  the  part 
of  the  creditor,  and  refuses  to  raise  it  up, 
even  were  the  debtor  to  acknowledge  that  it 
never  had  been  paid;  or  that  he  did  not 
know  whether  it  had  been  paid  or  not.  The 
lapse  of  the  forty  years,  in  short,  raises  a 
pr<emmptio  juris  el  de  jure  against  the  exist- 
ence of  the  debt  tantamount  to  the  most  for- 
mal discharge.  The  act  declares,  that  the 
years  of  prescription  shall  commence  from 
the  date  of  the  obligation  ;  but  on  the  prin- 
ciple that  the  loss  of  the  debt  is  the  penalty 
of  the  creditor's  negligence,  practice  has 
made  the  currency  of  the  prescription  com- 
mence from  the  term  of  payment  as  the 
period  at  which  the  negligence  of  the  credi- 
tor commences ;  and  the  payment  of  interest, 
or  even  a  partial  payment  of  the  debt,  inter- 
rupts this  prescription.  See  Partial  Papnmt. 
In  the  case  of  obligations,  this  produces  no 
difficulty ;  the  debtor  is  entitled  to  plead  the 
negative  prescription.  But  as  this  prescrip- 
tion has  been  extended  so  as  t«  strike  against 
actions  competent  on  heritable  securities,  and 
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other  claims  on  heritage  not  nied  within  tbe 
forty  years,  questions  of  nicety  have  ariien  as 
to  what  persons  are  entitled  to  plead  the  pre- 
scription.   On  more  occasions  than  one,  it  has 
been  held  that  actions  fonndod  on  rights  of 
property  in  land  cannot  be  lost  by  the  nega- 
tive prescription,  unless  they  be  excluded  by 
a  positive  right  in  the  person  who  pleads  the 
prescription ;  because,  as  the  negative  pre- 
scription confers  no  right  on  him  who  plead* 
it,  but  merely  extinguishes  hia  adversary'i 
right,  so  no  one  but  he  who  has  himself  ac- 
quired a  positive  right  of  property  in  tbt 
lands  can  have  an  interest  to  plead  that  hi* 
adversary  has  lost  his  right,  since  that  fart 
is  not  of  itself  aufUcient  to  transfer  the  right 
to  the  person  pleading  it;  Erst.  B.  iii.  tiL7, 
§  8.     This  point  was  again  discussed  in  a  re- 
cent case  respecting  a  right  of  patronage ; 
and  it  was  found  that  the  right  of  patronage 
could  not  be  lost  by  the  negative  preaerip- 
tion  unless  another  acquired  it  by  the  posi- 
tive ;  Macdonell,  Feb.  26,  1828,  6   S.  tt  D. 
600.    The  right  of  setting  aside  a  deed  npoa 
objections  not  appearing  on  the  face  of  the 
deed,  as  a  reduction  ex  eapUe  Itcti,  is  lost  if 
not  used  within  forty  years.    Improbatim  ea 
the  head  of  forgery  is  not  lost  by  the  nega- 
tive   prescription — neither   is  the    right  «f 
blood  or  title  as  an  heir  lost  by  not  using  it; 
and  the  heir  may  enter  heir  forty  yeart  aft«r 
the  right  has  opened  to  him.     See  Jut  Sm^ 
guinit.     The  right  to  exact  feu-duties  and 
casualtiesofsuperioritycaonotbelost,  thoagb 
all  arrears  beyond  forty  years  may  be  lost  by 
silence  during  that  time.     A  servitude  may 
be  lost  by  the  lapse  of  the  forty  years.    With 
regard  to  tithes,  vicarage   and   paraooage 
tithes  are  not  in  similar  circnmstancea ;  the 
smaller  vicarage  tithes  are  not  oniversally 
due ;  the  right  to  exact  them  is  established 
by  usage,  and  may  be  lost  by  contrary  usage; 
and  therefore  they  fall  uuder  the  negative 
prescription.    But  patronage  tithes,   whieh 
are  due  hy  law,  cannot  be  lost  by  a  n«f4aet 
to  demand   them   for  any  length  of  time, 
though  the  demand,  when  it  is  made,  canaot 
extend  to  arrears  beyond  the  forty  yeart. 
In  the  same  way,  the  right  to  an  anonitT, 
whether  for  life  or  for  a  certain  period,  vul 
not  be  lost  by  the  negative  p^eaeriptisi^ 
though  each  year's  annuity  will  run  the  eoom 
of  the  negative  prescription.    On  the  tnl^Mi 
of  the  negative  prescription  gener^Ir,  an 
Erth.  B.  iii.  tit.  7,  55  8-15 ;  Stair,  B.  H.  ML 
12,  5  12  ;  Mores  Notes,  p.  cclxv. ;  Ba^  i|t 
ii.  p.  165,  etteq.:  BeU's  Com.  i.  336;  BJh 
Prine.  p.  157;  Karnes'  Pn'ne.  <^ Sq^,tlt$t 
Kamaf  Stat.  Law  Abridg.  h.  t. ;  Nofitr  m  At 
Law  of  Preseriptim;  San^orfa  H4rMk8^ 
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of  JBanu  v.  Sarni'  Trmtea,  Marcli  5,  1857, 
19  D.  626. 

The  case  of  Palarsm  v.  Wilson,  Jan.  25, 
1859,21  P.  322,  was  M  actioiiof  eitiibition 
of  AB  alleged  disposition  in  favour  of  the  pur- 
suer's grandfather,  and  of  declarator  of  pro- 
perty founded  on  the  alleged  diBposltiou.  The 
action  was  met  b;  the  plea  of  negative  pre- 
scription. The  pursuer  pleaded  in  reply,  that 
the  negative  prescription  could  not  exclude  a 
claim  of  property  in  an  heritable  subject. 
The  plea  of  prescription  was  sustained.  Lobd 
Pbesident  observed : — "  I  see  no  answer  to 
the  plea  of  negative  prescription.  The  action 
ia  brought  for  the  purpose  of  compelling  pro- 
daction  of  an  alleged  deed,  and  then  for  de- 
clarator that  a  certain  property  belongs  to 
the  pursuer.  The  plea  of  prescription  seems 
to  me  a  complete  answer  b)  the  demand  for 
exhibition."  Lord  Itort  observed: — "The 
first  conclusion  is  for  exhibition  of  an  alleged 
title.  I  have  no  doubt  that  the  personal  obli- 
gation to  make  any  title  forthcoming  falls 
under  the  negative  prescription.  1  am  not  so 
clear  as  to  the  declaratory  conclusion;  but  as 
no  title  is  produced  entitling  the  pursuer  to 
call  for  production  of  the  document  said  to 
exist,  I  fear  the  declaratory  conclusion,  with- 
out a  title,  must  fall  to  the  ground  as  com- 
pletely as  the  Gonelnaiou  for  exhibition." 
III.  Or  THE  Lesseb  Pbxsobiptiorb. 
One  dbtinction  between  the  positive  and 
negative  prescriptions  of  forty  years  and  the 
lesser  prescriptions  is,  that  the  long  prescrip- 
tion is  intended  to  give  stability  to  heritable 
rights,  and  to  pot  an  end  to  all  questions 
resulting  from  obscure  and  antiquated  claims, 
aa  well  as  to  sopite  all  claims  which  have 
been  neglected  for  such  a  length  of  time ; 
and  therefore  the  principle  on  which  those 
prescriptions  rest  is  perfectly  reconeileable 
with  the  idea  of  a  better  claim  existing  in 
tbe  claimant  than  in  the  possessor.  The 
long  negative  prescription  operates  as  an 
extinction  of  the  claim,  without  regard  to 
any  offer  of  proof  that  the  claim  is  still  un- 
diacharged.  Eut,  in  the  shorter  prescrip- 
tions, a  different  rule  prevails ;  and  where 
the  eiistence  of  the  debt  or  claim  can  be 
proved  by  the  writ  or  by  the  oath  of  the 
debtor,  the  debtor  will  be  bound.  The  ob- 
ject of  the  shorter  prescriptions,  in  truth,  is, 
generally  speaking,  to  protect  parties  against 
the  consequences  of  negligence  in  the  pre- 
serration  of  vouchers ;  and,  after  the  ex- 
piration of  the  period  of  tbe  prescription,  to 
change  the  onus  prebandi,  and  to  restrict  the 
mode  of  proof.  But  in  no  case  has  this  been 
carried  so  far  as  to  sopite  a  debt  justly  due, 
provided  the  prescribed  mode  of  proof  is  fol- 
lowed. 


PRE 


655 


1.  Of  the  Vicennial  Praaiplion. 
(1.)  (yj«tour».— Bytheact  1617,c.l3,  a 
vicennial  prescription  of  retours  was  intro- 
duced. Previous  to  that  period,  in  conse- 
qnence  of  the  act  1449,  c.  57,  the  right  of  an 
heir  to  reduce  an  erroneous  retour  was  fore- 
closed by  the  lapse  of  three  years  ;  but,  by 
this  act  (I6I7),  the  lawful  heir  is  allowed  to 
bring  an  action  for  setting  aside  an  erroneoos 
retonr  at  any  time  within  twenty  years  after 
the  dale  of  the  retour.  The  words  of  the 
act  are,  "  If  the  saids  summonds  of  reduction 
be  not  intented,  executed  and  pursued,  be- 
fore  the  expiring  of  the  saids  twenty  years, 
that  the  said  action  of  reduction  of  the  said 
retour  and  service  shall  prescrive  in  tbe 
selfe,  and  no  party  to  be  heard  thereafter  to 
pursue  the  same  reduction."  The  previous 
act  1494  is  continued  by  1617,  c.  13,  in  so 
far  as  it  affects  the  inquest,  it  being  declared, 
that  "  hereafter  it  shall  noways  be  lawful  to 
pursue  the  persons  of  inquest  for  wilful  error, 
except  they  be  sued  therefor  within  the  space 
of  three  years  next  after  the  date  of  the  said 
retonr  and  service."  It  would  appear  Uiat 
the  lapse  of  the  vicennial  prescription  does 
not  protect  the  true  heir  against  irregu- 
larities which  may  have  occurred  in  bis  ser- 
vice ;  Drummond,  17th  May  1793,  M.  6936.  If 
tbe  person  served  heir  be  styled  the  second 
son,  tbe  prescription  can  be  of  no  avail,  since 
the  retour  is  itself  a  mere  nullity,  proving 
ex  facie  that  the  person  retonred  cannot  be 
the  right  heir;  FuUerlon,  12th  Feb.  1824, 
F.  C,  2S.AD.  698  ;  affirmed  June  20, 1825, 
1  W.  S.  410.  The  vicennial  prescription  will 
not  free  one  retoured  as  heir  from  his  obli- 
gation to  denude  in  favour  of  a  nearer  heir 
who  subsequently  comes  into  existence  ;  Mac- 
kinnont,  14th  Feb.  1765,  M.  5279.  In  a  re- 
cent case,  it  was  pleaded,  that  tbe  vicennial 
prescription  is  no  bar  to  a  reduction  by  a 
nearer  heir,  even  although  he  wns  in  exist- 
ence at  the  time  of  the  service ;  but  it  was 
found  that  the  act  establishes  an  absolute 
protection  of  retours  against  challenge  by 

Sarties  alleging  themselves  to  be  tbe  true 
eirs,  after  the  lapse  of  twenty  years ;  ^e*7- 
ionv.  Gockranc't Represaitativet,  Jan.  17,1837, 
15  5.  <*i?.365;  affirmed  March  19,  1840, 
1  Rob.  82.  See  alto  WaHa^e,  Feb.  26,  1836, 
13  S.  d  D.  664.  This  prescription  has  no 
operation  against  the  heir  himself;  for  when 
he  finds  it  necessary  to  reduce  his  own  retour, 
on  the  head  of  minority  and  lesion,  he  may 
insist  in  the  reduction  after  the  expiration  of 
the  twenty  years;  Edinglatn,  27th  Jnly 
1700,  if.  10989. 

In  the  Bargany  cause,  Fulkrhm  v.  ifama- 
ton,  in  the  opinion  delivered  by  the  cousutted 
judges,  they  observed :  "  We  are  further  of 
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opinioD  that  &  retoar,  tbongh  correct  and 
unexceptionable  ex  facie,  ana  therefore  euf- 
fictent  to  protect  tho  penon  served  as  heir 
after  the  vicennial  prescription,  is  only  of  a 
personal  nature ;  and  though  it  may  protect 
himself  personally,  cannot,  after  his  death, 
affect  the  right  of  the  true  heir,  for  such  was 
not  the  meaning  of  the  statute."  There  is 
Dothing,  hovever,  in  the  statute  to  sanction 
such  a  doctrine.  The  words  of  the  statute 
are,  "  And  if  the  aaids  sunmonds  of  reduc- 
tion be  not  intented,  executed,  and  parsued, 
before  the  expiry  of  the  saids  twenty  years, 
that  the  said  action  of  reduction  of  the  said 
retour  and  service  shall  prescrive  in  the 
selfe,  and  no  party  be  heard  thereafter  to 
pursue  the  said  reduction."  The  dictum  of 
the  judges  in  the  Bargany  cause  was  merely 
cbiltr ;  the  ground  on  which  the  plea  of  vicen- 
nial prescription  was  repelled  in  that  case 
being,  that  ex  facie  of  the  retour,  the  party 
served  was  not  the  heir.  In  the  case  of  Neil- 
ton  V.  Cochrane' tReprtseaiativeSiJAa.  17,1837, 
the  service  of  a  deceased  person  was  sought 
to  be  reduced  which  had  been  expede  upwards 
of  twenty  years  prior  to  the  data  of  the 
action  of  reduction  ;  and  founding  upon  the 
opinion  of  the  consulted  judges  in  the  Bargany 
cause,  the  pursuer  coatended  that  the  vicen- 
nial prescription  was  inapplicable.  The  plea 
of  prescription,  however,  was  sustained,  and 
the  judgment  affirmed  on  appeal ;  House  of 
Lords,  19th  March  1840;  1  Robiuton,  82. 
See  also  the  subsequent  case  of  Campbell  v. 
Campbeli,  Jan.  26, 1848  ;  10  D.  461,  ia  which 
also  the  service  sought  to  be  reduced  was 
that  of  a  deceased  person,  expede  upwards  of 
twenty  years  prior  to  the  action.  See  also 
Sou't  Leading  Casu,  vol.  iii.  p.  583,  et  seq. 
(2.)  Of  Holograph  JFriliiij^.— This  is  pro- 

Crly  a  limitation.  By  the  act  1669,  c.  9, 
ndg  or  other  deeds  in  the  handwriting  of  the 
obltgant,  to  which  no  witnesses  are  adhibited, 
as  also  holograph  missives,  or  books  of  ac- 
counts, prescribe  in  twenty  years  from  their 
dates.  But,  under  this  statute,  the  pursuer 
may  competently  refer  to  the  debtor's  oath, 
in  order  to  prove  that  the  writing  is  holo- 
graph, and  the  subscription  genuine ;  and, 
on  his  swearing  in  tbe  affirmative,  the  obli- 
gation will  bo  declared  eSectual,  unless  the 
debtor  can  prove  that  it  was  discharged. 
Tlie  verity  of  the  handwriting  may  be  re- 
ferred even  to  the  heir  of  the  grantor ;  bat 
the  oatb  of  tho  debtor  is  the  only  mode  of 
proof  admissible.  This  prescription  runs  from 
tbe  date  of  the  writing,  and  does  not  run 
against  minors.  Some  lawyers  extend  the 
vicennial  prescription  to  obligations  without 
witnesses  below  L.lOO  Scots.  Actions  raised 
within  the  twenty  years  are,  by  1685,  c.  14, 
declared  to  fall,  if  not  awakened  within  Qve 
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years  from  the  time  of  their  faDing  uiMp; 
and  these  wakenings  must  be  renewed  eter; 
Ave  years  thereafter.  Erik.  B.  iii.  tit.  7, 
§§  26,  27. 

(3.)  tyCrimM.— Where  no  sentence  of  fogi- 
tatioD  has  been  pronounced,  and  no  step  bu 
been  taken  to  bring  the  offender  to  triil 
within  twenty  years  after  the  commiuion  of 
the  crime,  it  would  appear  that  tbe  right  t« 
prosecute  falls.  See  Hume,  ii.  133.  S« 
further,  as  to  the  prescription  of  crimes,  Aru. 
VI.  and  VII.,  infra. 

On  the  subject  of  vicennial  pretcriptin 
generally,  see  Ertk.  B.  iii.  tit.  7,  §§  19  unl 
41;  Mvkentie'i  Observ.  p.  350 ;  Slair,  B.iL 
tit.  12,  5  35  ;  More't  Note*,  p.  cclix. ;  ht^ 
vol.  ii.  p.  171 ;  Bell'i  Com.  \.  330  ;  Beilt  Frm. 
§§  590,  2024  ;  Napier  on  the  Uw  t^  pracnf. 
tion;  SandfoT^t  Herilaile  Succession,  ii.  X; 
Rom's  Leading  Casa,  vol.  iii.  p.  583. 

2.  OfDeeennial  Prueriptitm. 
By  theact  1 696,  c.  9,  prescription  of  ten  jnn 
wasintroduced  in  favour  of  tutors  and  corslm 
by  which  act  it  is  declared,  that  all  arltou 
competent  to  minors  against  th«ir  tuton  tod 
curators,  or  to  them  against  the  minor,  Ad 
fall  if  not  prosecuted  within  ten  yean  five 
the  expiration  of  the  office,  whether  it  bu 
terminated  by  the  m^ority  or  by  the  itti 
of  the  minor,  A  curator  neglecting  to  nil' 
up  inventories  does  not  forfeit  the  beneGtt/ 
the  decennial  prescription ;  and  an  eit* 
judicial  consent,  after  the  yeare  of  prescri[>- 
tioo,  to  afford  information  respecting  ibc 
affairs  of  a  curatory,  dues  not  bar  the  plesrf 
prescription  ;  Qotams,  Dec.  6,  1831,  10  5.  J 
D.  144.  ErBk.  B.  iii.  tit.  7,  §  25  ;  Stair,  B 
ii.  tit.  12, 5  34 ;  Mor^t  Notes,  iliv.  cctuii-, 
Bellas  Pnitc.  5  636. 

3.  Of  Septennial  Prescription. 

This  prescription  applies — 1.  TotheciKof 
eautioners;  and,  2.  to  the  iutermption  of  pn- 
scription. 

{1.)  Of  Cautionan/  ErH/affements. — A  septen- 
nial limitation  was  introduced  for  the  bsMJi 
of  cautioners  by  the  act  1695,  c.  5,  whertbjii 
is  enacted  that  no  person  binding,  conjanctlT 
and  severally,  with  or  for  another  in  anybosi 
or  contract  for  a  sum  of  money,  shnll  be  boisd 
for  longer  time  than  seven  years  after  th 
date  of  the  obligation;  andwhosoeveriiboioJ 
for  another,  either  as  express  cantioner  or  si 
co-principal,  shall  have  tbe  benefit  of  Ih  Mti 
provided  he  has  either  a  clause  of  rdbfn 
the  bond,  or  a  separate  bond  of  relief  iui- 
mated  to  the  creditor  at  his  raeeiriiy  tbt 
bond.  These,however,ai-enotreqBin4il>n 
the  cantioner  is  described  in  the  bplsi* 
cautioner.  Tbe  intimation  bu*  quiai  *t 
must  be  &  formal  regular  intii 
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the  creditor.  See  this  prescription  fully 
treated  of  under  the  article  Cautionary. 

(2.)  OftKehUrTvptiontofPracriptiont,—Bj 
the  act  1669,  o.  10,  it  is  declared  that  all 
citationa  wbtch  may  in  future  be  used  for  tbe 
purpose  ofiDterraptiDgtheprescriptioD,  either 
of  real  or  of  personal  rights,  must  be  renewed 
ever;  uren  years,  otherwise  they  shall  pre- 
acribe.  This  applies  to  mere  citations ;  for, 
where  the  action  ts  called  in  court  and  parties 
appear,  the  action  continues  in  force  for  forty 
years,  unless  it  be  otherwise  ordered  by  act 
of  Parliament.  The  executions  for  interrupt- 
ing prescription  must  be  oiads  by  a  niessenger- 
at-arms;  and  by  act  1696,  c.  19,  it  is  declared, 
tbat  all  summonses  for  interrupting  the  pre- 
scription of  real  rights  shall  pass  on  a  bill, 
stating  all  the  grounds  on  which  they  proceed, 
and  be  registered  within  sixty  days  in  a  re- 
gister kept  at  Edinburgh  ;  and  that  no  inter- 
ruption of  tbe  prescription  of  real  rights  via 
/acti  shall  be  of  force  unless  an  instrument  be 
taken  on  it,  and  the  same  be  recorded  in  tbe 
same  registev,  and  within  tbe  same  period. 

On  the  subject  nf  septennial  prescription 

f;enerally,  see  Ergk.  B.  iii.  tit.  7,  f  44 ;  Stair, 
».ii.tit.  12,  5  33;  B.  iv.tit.  35,§15;ifor<'» 
Nota,  pp.  cxv.  cclxxii. ;  Bank.  vo).  ii.  p.  170; 
Bde»  Cim.  i.  356 ;  Bdl't  Pnnc,  §  600 ;  Boa't 
Lec(.  i.81,  172. 

4.  Of  Sexennial  Praeription. 
Thisjwhich  is  properly  alimitation, extends 
to  bills  and  promissory-notes  only,  and  was  in- 
troduced by  the  act  12  Geo.  III.  e.  72, rendered 
perpetual  by  23  Geo.  III.  c.  18,  §  55.  By 
those  statutes  it  is  declared  that  bills  and  pro- 
misaory-notes  shall  not  be  effectual  to  produce 
diligence  or  even  action,  unless  the  same  shall 
hate  commenced  or  been  executed  within  six 
years  from  and  after  the  term  of  payment  of 
the  bills  or  notes.  From  this  enactment  there 
is  an  exception  of  bank-notes  and  post-bills ; 
and  after  tbe  expiration  of  the  six  years  the 
creditor  is  permitted  to  prove  the  oiistence 
of  the  debt  by  the  writ  or  oath  of  the  debtor. 
I'he  years  of  the  minority  of  the  creditors  are 
not  computed  in  the  six  years.  The  six  years 
of  prescription  run  from  the  date  at  which 
tbe  bill  or  note  is  exigible ;  that  is,  when  the 
bill  is  payable  at  a  fixed  term,  the  last  day 
of  grace.  When  tbe  bill  is  payable  on  de- 
mand, the  prescription  runs  fi'om  its  date.  In 
a  bill  or  note  payable  at  sight,  the  bill  is  not 
exigible  till  presentment,  and  if,  as  has  been 
thought  to  be  tbe  rule,  days  of  grace  are 
allowed  on  such  bills,  it  would  appear  that 
the  prescription  cannot  begin  till  the  last  day 
of  grace.  This  is  undoubtedly  the  rule  in 
the  case  of  bills  or  notes  payable  at  a  certain 
time  after  sight  or  presentment.  See  Ertk. 
B.  iii.  tit,  7,  §  29,  and  notet;  More's  Notes  to 
Si 


Stair,  p.  cccxxiii. ;  BeU'i  Com.  i,  393-5 ;  BelCt 
Print.  ^  594;  Kamaf  Priae.  of  Entity,  252, 
610;  Thornton  on  Biils,  625;  Napier  on  the 
Law  of  Praeription.  See  also  the  case  of 
Dami^  V.  Sichmond,  March  6,  1845,  7  D. 
595.    See  BiU  of  Exchange. 

5.    Of  A«  Quinqumnial  Preseription. 

This  prescription  is  extended  to  the  fol- 
lowing cases : — 

(I.)  Arrears  of  rent  in  an  agricultural  lease 
prescribe  within  five  yeais  from  the  time  of 
the  tenant's  removal  from  the  lands ;  multures 
prescribe  in  five  years  after  they  become 
due ;  so  do  ministers'  stipends;  and  the  same 
rule  is  extended  to  the  case  of  vacant  stipend. 
All  bargains  concerning  moveables,  which 
may  be  proved  by  witnesses,  as  sales,  locations, 
and  other  consensual  contracts,  to  the  con- 
stitution of  which  writing  is  not  necessary, 
prescribe  in  five  years.  But  these,  even 
after  the  five  years,  may  be  proved  by  the 
writ  or  oath  of  the  party.  In  the  same 
manner,  arrestments  prescribe  in  five  years 
from  the  date  of  the  arrestment,  unless  it  has 
been  used  on  a  depending  action;  in  which 
case  the  five  years  begin  to  run  from  the  date 
of  the  decree  in  the  action.  All  of  these  pre- 
scriptions wore  introduced  by  the  act  1669, 
c.  9.  See  Ersk.  B.  iii.  tit.  7,  ?  23 ;  Stair,  B. 
ii.  tit.  12,  5  32;  Mor/fi  Notes,  p.  cclxxiii.; 
Bank.  vol.  ii.  p.  170  ;  Belt's  Com.  i.  330 ;  BelCs 
Prine.  pp.  152  and  164;  lluntet's  Landlord 
and  Tenant,  752-4 ;  Bell  on  Leatet,  ii.  48,  51 ; 
Ross's  Lecl.  ii.  549 ;  Napier  on  the  Law  of 
PTeseription.     See  ArreBlme:it. 

(2.)  The  right  of  appeal  to  the  House  of 
Lords,  formerly  prescritied  in  five  years  from 
the  time  of  signing,  enrolling,  or  extracting 
of  the  decree,  and  the  end  of  fourteen  days, 
to  be  computed  from  the  first  day  of  the 
meeting  of  Parliament  next  ensuing  the  said 
five  years.  This  is  founded  on  a  standing 
order  of  the  House  of  Lords,  of  date  March 
24, 1725.  But,  by  the  stat.  6  Geo.  IV.  c. 
ISO,  {  25,  the  time  within  which  an  appeal 
to  the  House  of  Lords  may  be  entered  is 
limited  to  two  years  from  tbe  day  of  signing 
the  last  interlocutor  appealed  from,  and 
fourteen  days  as  above,  See  Appeal. 
6,  Of  the  Triennial  Prescription. 

This  prescription  extends  to  several  cases, 
as— (I.)  The  act  1579, c. 8],  bos  introduced  a 
triennial  prescription  in  actions  of  spuikie, 
which  is  restricted  to  the  violent  profits  provo- 
able  by  the  oath  of  the  pursuer  ;  fur,  in  so  far 
as  the  action  concludes  for  mere  restitution,  it 
may  be  brought  at  any  time  within  the  I'ui-tj 
years.  By  this  act,  actions  of  ejection  at  the 
instance  of  the  person  violently  dispossessed, 
and  other  actions  founded  on  acts  of  violence, 
where  the  damages  may  be  proved  bv  the  pur- 


658  PRB 

suei's  oath  in  liUm,  are  sul^eclol  to  the  aame 
short  prescription.  Ersk.  B.  iii.  tit  7,  6  16. 
(2.)  By  the  act  1679,  c.  83,  a  triennial  pr*- 
BcriptioQ  ia  introduced  in  all  claims  for  mer- 
chantB*  Bccoanla,  BsrTants'  fees,  hoow-reDtB 
(where  the  lease  is  verbal),  and  men's  ordi- 
naries, and  Buch-like  debts,  under  which  are 
comprehended  debts  due  to  artificers  or 
tradesmen  for  their  work  or  wages,  accounts 
to  writers,  agents,  surgeons.  But  a  dis- 
tinction arises  between  bouse-rents,  tie.  and 
accounts.  Each  year's  rent  runs  a  separate 
course  of  prescription ;  but,  in  accounts,  the 

Srescription  does  not  begin  to  run  till  the 
ate  of  the  last  article  of  the  account. 
Those  debts  may  be  proved  at  any  time  after 
the  expiration  of  the  three  years,  by  tbe  oath 
of  the  debtor,  or  by  any  writing  signed  by 
biro,  acknowledging  the  debt,  but  not  by 
partial  payments.  Proof  is  required,  not 
only  of  the  constitution,  but  also  of  tbe  sub- 
sistence of  the  debt. 

At  one  time  a  distinction  was  taken  between 
the  case  of  a  debtor  dying  before  and  that  of 
hisdying  after  the  expirationof  the  three  years. 
In  the  former  case,  proof  of  the  constitution  of 
the  debt,  with  the  heir's  oath,  negative  of  pay- 
ment, was  held  sufficient  to  support  the  action 
in  the  latter,  the  heir's  oath,  negative  of  pay- 
ment, did  not  overturn  the  presumption  that 
the  debt  was  paid.  In  the  case  of  Auld  r. 
Aikman,  July  7,  1842,  where  a  debtor  had 
died  within  three  years  of  tlie  last  article  of 
an  open  account,  it  was  held  that  prescription 
did  not  apply  so  as  to  render  it  necessary  to 

Srove  the  constitution  by  the  writ  or  oath  of 
is  representative.  This  case,  however,  wai 
overruled  by  the  whole  Court,  in  the  case  ol 
CuiiCT  V.  SmMl,  July  12,  1853,  15  D.  868; 
and  it  was  decided  that  tbe  rule  by  which  il 
was  necessary  to  prove,  not  merely  the  con- 
stitution, but  the  resting-owing  of  the  debt, 
by  the  writ  or  oath  of  the  debtor,  was  appli- 
cable to  tbe  case  of  the  debtor's  representatives 
as  welt  as  to  that  of  the  debtor  himself. 

(3.)  By  the  act  1573,  c  82,  actions  of  re- 
moving prescribe  within  three  years  from  the 
term  at  which  the  tenant  has  been  warned 
to  remove. 

(4.)  By  the  act  1663,  c.  6,  it  is  doclared, 
that  where  houses  within  a  royal  burgh 
have  gone  to  min,  and  been  uninhabited  for 
three  years,  the  magistrates  may  warn  the 
proprietors  to  rebuild  or  repair  them  within 
a  year ;  and  on  failure,  the  magistrates  may 
value  tbem  by  sworn  appraisers,  sell  them  by 
public  roup,  and  deliver  the  price  to  the 
proprietors. 

(5.)  By  the  act  1701,  o.  6,  no  person  ean  be 
prosecuted  for  wrongous  imprisonment  after 
three  years,  computed  from  the  tost  day  of 
the  prisoner's  coufinement.    ^imm,  ii.  113. 
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(6.)  By  7  Will.  III.  c.  3,  §  5.  high  treaso. 
committed  within  the  Queen's  dominion! 
suffers  a  triennial  prescription,  if  iadictmeot 
be  not  found  against  the  offender  by  a  mad 
jury  within  that  time;  &*fc.  B.iv.ttt.4,f  110. 

On  the  subject  of  triennial  prescriptioi 
generally,  see  Ersk.  B.  iii.  tit  7,  6  16 ;  BtSt 
Cob.  i.  331 ;  Stair,  B.  ii.  tit.  12.  §  30 ;  Jfow'* 
Noki,  p.  cclxxiv. ;  Bank.  ii.  p.  169 ;  B^i 
Priue.  p.  162  ;  Kama'  iVinc  of  Eg%itj ; 
Napier  on  Ut«  Law  of  PreteripUim  (1825), 
254 ;  Hwtttgr's  LanMord  atul  Tenai»t,  m. 
751-2.  See  also  the  case  of  AkoA  r. 
Easton,  Dec.  20, 1842, 5  D.  356. 

7.0f&«  PtaeripUw  a}  Oriwut. 

All  actions  upon  penal  statulea,  where  th« 
penalty  is  appropriated  to  the  Crown,  most  be 
brought  within  two  years  from  the  time  of 
committing  the  offence ;  and  where  the  penalty 
goes  to  the  Crown  or  other  prosecutor,  the  pro- 
secutor must  pursue  within  one  year,  and  tbs 
Crown  within  two  more ;  31  Etiz.  e.  5,§  5.  This 
limitation  has  been  held  to  apply,  in  ao  far 
as  regards  the  treble  pem^tia,  to  proaoeatitns 
for  usury,  but  not  to  the  action  for  setting 
aside  the  usurious  transaction  ;  Bunu,  i.  499. 
See  also  Pavl,  Jan  20,  1824,  2  S.  *  D.  6K. 
Prosecutions  on  the  Riot  Act  cannot  be  proee- 
cated  after  the  lapse  of  one  year  ;  1  Geo.  I. 
c.  5,  5  8.  Treason  inferred  by  statute  froa 
making  certain  instruments  employed  ia  coin- 
ing, must  be  prosecuted  within  six  months ; 
7  Anne,  c.  25,  §  2.  To  maintain,  by  adviaed 
speaking,  that  the  Pretender  has  any  right 
to  the  Crown  of  these  realms,  is  an  offenw 
which  must  be  prosecuted  within  thr«e 
months;  6  d»M,  c.  7,  §  3 ;  Ertk.  ib.  By 
an  old  law,  uow  obsolete,  the  crimes  of  np, 
robbery,  or  hamesucken  were  not  heard  »ft«r 
a  silence  of  twenty-four  hours;  Hvmt,  i.  304, 
et  seq.  See  Rape.  Petty  riots  and  slighter 
delinquencies,  when  not  prosecuted  immedi- 
ately, must,  at  the  discretion  of  the  jadge. 
be  held  to  prescribe ;  Ervk,  B.  iv.  tit  4  i 
110.  See  Penal  AetioM. 
IV.  Or  THB  Cdbbbsct  o»  pBMcwme*, 

AMD  OF  IIS  iNTCnKCtPTlOW. 

Prescription  runs  continually  from  itscon- 
mencement  to  its  close,  disregu^ing  bolidim 
and  times  when  there  is  no  coart  sittiBg. 
Bven  those  times  when,  from  public  disorder, 
there  is  a  total  surcease  of  justice,  will  «at 
be  deducted  from  the  years  of  prcacriptm, 
unlesa  under  the  authority  of  a  pafusdv 
statute.  The  whole  period  of  the  prasb. 
tion  must  have  elapsed  in  order  to  giTt  It 
effect  Hence,  ao  interruption  on  ttt  tat 
day  of  the  forty  yean  will  be  aflbcta'- 
From  the  currency  of  the  loag  wmitim  tpl 
negative  prescriptiona,  the  yean  vf  aiwE 
arc  deducted ;  but,  with  r^ard  t»  ttti  it^t 
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prewriptioos,  tlie  years  of  minority  form  no 
exception,  unlew  where  this  ig  expressad  in 
the  ftct  conttituting  the  prescription.  A 
mote  heir-substitute  under  an  entail  is 
entitled  to  have  his  minority  deducted  dn 
the  part  of  the  prescriptive  period  during 
which  he  had  no  immediate  right  to  the 
estate ;  MauU,  March  4,  1829,  7  S.  d  D. 
527,  and  App.  As  the  loss  arising  from  the 
currency  of  prescription  is  considered  u  the 
penalty  of  negligence,  the  period  of  pre- 
scription does  not  run  against  one  Under  a 
legal  incapacity  to  sne,  neither  can  prescrip- 
tion have  ita  course  against  one  who  can,  at 
the  time,  have  no  benefit  by  the  suit.  The 
currency  of  prescription  may  be  interrupted 
in  various  ways ;  as  by  any  act  by  which  a 
proprietor  aaserte  his  rigtit  to  property  in 
the  possession  of  another,  or  by  which  a 
creditor  prosecutes  for  payment  of  a  debt  due 
to  him,  or  where  the  debtor  promises  pay- 
ment. It  is  interrupted  by  citation  on  an 
action,  or  by  a  charge  on  letters  of  homing, 
and  by  every  diligence  used  oa  the  debt  In 
the  same  manner  partial  payments  interrupt 
the  long  prescription,  whidi  proceeds  on  a 
presumed  dereliction  of  the  debt,  which  is 
□ot  reconcileable  with  a  partial  payment.  But 
partial  pajmenta  strengthen  the  shorter  pre- 
scriptions, which  proceed  on  a  presumption  of 
payment,  which  is  strengthened  instead  of 
being  weakened  by  the  partial  payment; 
Ertk,  B.  lit.  tit.  7,  §  39.  Independently  of 
these  interruptions,  there  is  an  interruption 
termed  civil  interrimtion,  because  it  is  attended 
with  no  violence.  It  is  also  called  interruption 
viafatti,  because  founded  on  the  extrajudicial 
deed  of  him  who  intemipte.  This  inter- 
ruption is  made  by  a  protest  or  notarial 
instrument,  where  the  person  protests  that 
the  possession  shall  not  hurt  the  interest  of 
the  protester.  But  prescription  is  not  inter- 
rupted by  the  registration  of  an  obligation, 
nor  by  its  transmission  from  one  hand  to 
another  :  oven  intimation  does  not  iuterrupt 
the  prescription.  Wherepossesaion  has  been 
abandoned  bj  the  person  claiming  on  a  pre- 
scriptive title,  or  where  possession  has  been 
taken  from  bim,  although  he  has  a  second 
time  acquired  possession,  he  cannot  connect 
the  two  periods ;  his  prescriptive  possession 
must  run  a  new  courae.  Formerly,  all  cita- 
tions on  actions  had  the  effect  of  interrupting 
the  course  of  prescription;  bnt,  by  the  act 
1669,  c.  10,  citations  for  this  purpose  must 
be  renewed  every  seven  years ;  and,  by  1676, 
c  19,  they  must  be  recorded.  This  applies  to 
citations  only;  for  where  the  parties  have 
appeared  in  court,  or  where  any  judicial  act 
has  been  performed,  the  process  becomes  a 
depending  action,  which  may  be  wakened  at 
any  time  within  forty  years,  if  the  particular 
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action  be  not  otherwise  limited.  A  submis- 
sion applicable  to  the  claim  in  question  will 
operate  as  an  interruption  ;  Vans,  14th  June 
1816,  Fac  CoU,  The  septennial  limitation  of 
cautionary  engagements  is  not  affected  by  a 
mere  citation.  See  Citation.  Oautionary. 
Production  of  the  ground  of  debt  or  certified 
account,  with  the  oath  of  verity  as  required 
by  the  Bankrupt  Statute,  in  the  hands  of  the 
interim  factor,  sheriff-clerk,  or  tnutee,  or  in 
the  Court  of  Session,  has  the  same  effect  in 
interrupting  prescription  of  every  kind,  firom 
tJie  period  of  such  production,  as  if  a  proper 
action  had  been  raised  against  the  bankrupt 
and  against  the  trustee.  The  same  effect  is 
given  to  the  lodging  of  a  claim  in  a  process 
of  ranking  and  sale.  The  effect  of  au  inter- 
ruption  of  prescription  is  to  make  it  begin  a 
new  courea,  commencing  ft-om  the  date  of  the 
interruption  in  the  negative  prescription,  and 
from  that  of  the  recovering  of  possession  in 
the  positive.  Where  diligence  is  done  within 
the  forty  years  against  one  of  two  co- 
obligante,  that  is,  where  two  or  more  are 
bound  jointly  and  severally,  or  as  co-obligants, 
it  saves  the  obligation  against  the  whole.  But 
where  the  right  of  the  creditor  is  divided, 
either  by  succession  or  assignation,  the  obli- 
gation may  be  prescribed  as  to  one  part  of 
the  debt  in  the  person  of  the  one  creditor, 
while  it  may  be  effectual  as  to  the  other  part 
of  the  debt  in  the  person  of  the  other  creditor. 
See  Ertk.  B.  lii.  tit.  7,  §  3S,  et  teq.,  and  the 
authorities  cited  in  the  article  Interruption.  See 
also  Napier  on  the  Law  of  I'teieriplion,  and  the 
case  of  M'Nm  t>.  Maeneal,  Mar.  4,  1858,  20 
D.  735. 

PreientatioB ;  the  act  by  which  the  patron 
of  a  church  appoints  the  minister,  and  pre- 
sents him  to  the  presbytery  for  induction. 
Patrons  are  required  by  statute,  at  or  before 
signing  a  presentation,  to  i-kke  the  oaths  ap- 
pointed to  be  taken  by  persons  in  pubtie 
trust ;  and  those  suspected  of  Popery  must 
purge  themselves,  by  subscribing  the  formula 
introduced  by  1700,  o.  3  (see  Oa&) ;  other- 
wise the  presentation  is  void,  and  the  right  of 
patronage  devolves  for  that  vice  upon  the 
Grown ;  and  failing  the  Crown's  presenting 
within  six  months,  from  the  neglect  or  refusal 
of  Uie  patron,  on  the  presbytery jiir«  develuto ; 
10  Anne,  s.  12 ;  5  Gee.  I.  e.  29.  See  Roman 
Calholies.  It  is  not  the  law,  as  the  terms  of 
the  act  seem  to  import,  that  the  granting  a 
presentation,  without  having  token  the  neces- 
sary oaths,  implies  an  absolute  forfeiture  to 
the  Crown  of  the  right  of  presentation  for 
that  vice.  In  one  cose,  the  Court  overruled 
the  objection  to  the  exercise  of  the  right  of 
patronage,  that  the  patron  bad  granted  and 
lodged  a  prior  presentation  without  taking  the 
necessary  oaths ;  Pretbyter^  of  Paisleii,  August 
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10, 1770,  M.  9966.  A  patron  may  delegate 
the  power  of  presentatioD  to  a  commissioDer ; 
and  in  a  law  case,  the  General  Assembly 
instained  a  presentation  by  a  commissioner, 
where  only  the  commiBsioner  had  qnalified, 
and  not  the  patron  himself.  The  Boundnese 
of  this  determination  has  been  doubted,  on 
the  ground  that  it  would  open  &  way  of  e?ad- 
ing  the  enactments  against  presentations  by 
unquallBed  patrons ;  and  the  matter  has  never 
been  decided  in  the  civil  court.  A  presenta- 
tion to  a  church,  of  which  the  Crown  is 
patron,  is  obtained  by  a  letter  passing  under 
the  Privy  Seal,  in  consequence  of  a  warrant 
■nperscribed  by  her  Miyesty,  and  subsci-ibed 
by  the  SecreUry  of  State  for  the  Home  De- 
partment. Along  with  the  presentation,  thei'e 
■hould  be  laid  before  the  presbytery  a  certifi- 
cate of  the  patron's  having  qualified  by  taking 
the  oaths  to  Government ;  an  extract  of  the 
presentee's  license,  unless  already  an  ordained 
minister  of  aaotber  parish ;  a  certificate  of 
his  having  taken  the  necessary  oaths;  and  his 
letter  of  acceptance.  As  to  the  requisite 
qualifications  of  a  presentee,  see  the  ai-ticles 
ilinitler.  Aimmion.  Lietnu  to  Freadt.  Ac- 
cording to  Erskine,  no  patron  can  present  to 
the  expectancy  of  a  benefice ;  his  power  of 
presentation  depending  on  the  vacancy, 
whether  that  be  produced  by  the  death, 
translation,  deprivation,  or  resignation  of  the 
former  incumbent;  Ersk.  B.  i.  tit.  5,  §  11. 
A  practice  has,  however,  lung  sultsisted,  of 
presenting  assistants  and  successors  to  in- 
cumbents who  are  incapable,  on  account  of 
old  age,  or  of  permanent  ill  health,  of  dis- 
charging all  the  duties  of  their  office.  The 
legality  of  this  practice,  and  the  validity  of 
such  presentations,  have  been  sustained  by  a 
decision  of  the  Court  of  Session,  affirmed  on 
appeal ;  £ute,  Feb.  10,  1832, 10  S.  *  D.  307, 
affirmed  August  14,  1832.  The  patron  must 
present  within  six  months  from  the  vacancy, 
otherwise  the  presbytery,  on  the  expiration  of 
the  six  months,  may,  in  virtue  of  the  j'ut 
dtmlulttn,  supply  tlw  vacancy  by  presenting 
to  the  charge.  If  the  patron,  within  the  six 
months,  present  a  person  qualified  in  terms  of 
6  Geo.  I.  c.  29,  who  accepla  the  presentation, 
but  is  afterwards  rejectedon  good  grounds  by 
the  church  courta,  the  time  occupied  in  judging 
of  his  eligibility  is  not  reckoned,  aiid  the 
patron  is  allowed  a  period  equal  to  that  part 
of  the  six  months  which  was  unexpired  at  the 
time  of  the  presentation.  •S'air,  B.  ii.  tit.  ^ 
G  27  ;  Mort't  NoUi,  ccxli. ;  Ersk.  B.  i.  til 
6,  §  16;  Bank.  ii.  pp.  23,  31;  Danlep  <»t 
Patronoffe,  §  86,  el  t^. ;  Church  Lam  Sucieti/ 
Stylet ;  Cook'i  Stylet.  See  Admmion.  ratroii- 
age.  Jus  Devolutum. 
PnientatioD,  Boad  of.    See  Bond  of  Fre- 


PRE 

pTMMltmnitof  Billa.  See  fiiUo/'Knabaioe. 
Frotett.     Noting  of  BtUt.     Plate  of  Pwfmeml. 

Ptshi  of  XMtuig.  The  buBinen  of  a 
meeting  of  creditors  cannot  proceed  vithoot  a 
preses;  and  although  the  person  firat  elected 
cannot  dissolve  the  meeting  by  leaving  thv 
chair,  the  creditors  must  elect  another  prem, 
to  make  their  further  proeeediDga  valid; 
Anderton,  12th  Dec  1827,  G  S.  d:  D.  235. 
The  preses  has  no  power  beyond  that  of  eofr- 
stituting  the  meeting,  and  preflerviDg  m^r 
t.  His  vote  is  only  that  of  a  aisgle 
creditor.  This  rule  is  not  confined  to  ine«i- 
ings  of  creditors;  it  has  been  held  to  be  t 
general  rule,  that  the  preses  of  an  ordinaiy 
meeting  is  not  entitled  to  a  double  vote; 
CampbeU,  March  4,  1813,  F.  C,  affirmed  on 
appeal.  He  superintends  the  making  oat  af 
the  minntes,  and  his  veracity  is  pledged  fiir 
the  truth  of  the  record.  It  is  his  duty  to  n» 
whether  the  advertisements  have  been  duly 
published,  in  terms  of  the  statuta;  BdTt  Cna. 
ii.  352,  365,     See  Majority. 

Frettatioii ;  payment,  performance. 

Fremmed  Faymeut.    See  Pajnuent. 

FreBOmptiOD  of  Death.  Human  life  it 
presumed  iu  law  to  last  until  the  ag«  of  IOC 
years;  to  the  effect  of  laying  the  burden  of 
proving  the  death  on  him  whoallegea  iL  The 
onnt  probandi  is  transferred  to  the  other  party 
where  the  alleged  deceased,  if  alive,  must  b« 
upwards  of  100  years  of  age.  In  one  case,  a 
petition,  proceeding  upon  the  assumption  that 
a  party  abroad  was  dead,  was  refused,  it  being 
observed  by  the  Court,  that  where  an  abfletii 
party  of  middle  age  is  shown  to  have  been 
alive  in  1819,  and  to  have  then  had  two  sods, 
the  mere  lapse  of  time  and  want  of  further 
intelligence  concerning  them  will  not  afford  a 
presumption  per  le,  eiLfaer  that  the  party  or 
his  children  are  dead;  and  that  a  senrice 
being  an  ex  parte  proceeding,  does  not  nice 
the  presumption  of  death  in  these  cireuB- 
slances;  Reid,J&a.  14,  1834,  12  S.*D.  STB, 
A  sailor,  in  the  prime  of  life,  who  guddnily 
disappeared  at  a  seaport-town  in  Bngland, 
about  four  months  prior  to  his  father's deatb, 
was  presumed  to  have  survived  his  tather; 
Brvce,  Feb.  25,  1834,  12  S.  <t  D.  486.  St* 
also  Laptley  v.  Qrierum,  Nov.  19,  1845,  8  D. 
34.  See,  fur  circumstances  held  to  amount  te 
a  proof  of  death,  Campbeift  Trtatoet,  Fab.  1, 
1834, 12  S.  <t  D.  382.  See  also  L^  «U 
authoriliu  there  cited. 

Fremmptlon  of  SunTorahip.  Viaa 
two  or  more  persons  have  died  within  •  nqr 
short  period  of  each  other,  and  no  vitMMM 
have  been  present  to  note  the  exael  imteai  tf 
dissolution,  it  is  necessary  to  h«?e  raMsniti 
piesumptions,  in  order  to  determiBe  wtUkat 
them  survived  the  others.  WritanMBBlH 
cat  JLtrisprudcnco  lay  it  down,  tlurt  Ibvii^ 
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■Dinption  ofgDrvivorehip  is  with  the  mother, 
vliersshe  dieg  in  childbed,  and  her  child  i> 
■lu  Toand  dead.  By  the  Roman  law,  where 
two  persons  above  the  age  of  puberty  perished 
by  tho  same  accident  or  fatality,  the  younger 
vas  presttined  to  have  been  the  survivor;  but 
if  one  was  under  the  age  of  puberty,  the 
other  was  presumed  to  have  been  the  sur- 
vUor ;  ZJtjroJ,  B.  34,  tit  5,  §§  9,  22,  and  23. 
The  rales  of  the  Code  Napoleon  (now  the 
civil  code),  which  have  been  considered  very 
equitable,  are,  I.  "  If  thoee  who  perished 
together  were  under  fifteen  years  of  age,  the 
eldest  shall  be  presoraed  to  have  been  sur- 
vivor. 2.  If  they  were  all  above  sixty  years, 
the  youngest  shall  be  presumed  to  have  buen 
survivor.  3*  If  some  were  under  fifteen,  anil 
others  above  sixty,  the  former  shall  be  pre- 
sumed to  have  been  the  survivors.  4.  If 
those  who  have  perished  together  had  com- 
pleted the  age  of  fifteen,  and  were  under  sixty, 
the  male  shall  be  presumed  to  have  been  the 
survivor,  where  the  ages  are  equal,  or  where 
the  difference  does  not  exceed  one  year,  fi. 
If  they  were  of  the  same  sex,  that  presump- 
tion shall  be  admitted  which  opens  the  succes* 
aion  in  the  order  of  nature— of  course,  the 
younger  shall  be  considered  to  have  survived 
the  elder ;  "  Civil  Code,  §§  720-1-2.  To  these 
rules,  although  in  general  founded  on  correct 
physiological  principles,  two  objections  have 
been  made  :  lit,  That  the  third  is  imperfect, 
Bioee  a  man,  even  although  above  sixty  years 
of  age,  must  be  held  to  have  survived  a  mere 
infant ;  and,  2d,  Q^hat  no  provision  is  made  for 
the  case  of  persons  under  fifteen  years  of  age, 
and  ander  sixty,  perishing  together.  See 
Beek't  Medical  Jnritprudence,  p.  208,  and 
aulhontia  there  cited.     See  Evidence, 

Premmptioiu.  Presumptions  are  either 
jtiriM  tt  dejvTf,  or  juri*,  or  hominit  vel  judicit. 
The  pratttmptio  juris  et  de  jure  is  that  where 
law  or  custom  assumes  the  fact  to  be  so,  on  a 
presumption  which  cannot  be  traversed  by 
(M>ntrary  evidence.  Thus,  a  minor,  with 
curators,  cannot  legally  act  without  their  con- 
sent, on  a  presumption  of  incapacity,  which 
cannot  be  traversed  by  proof  of  his  ability. 
.So  also  the  taw  of  deathbed  rests  on  a  pre- 
sumed incapacity  in  the  deceased,  which  can- 
not be  redargued  by  proof  that  he  was  of  a 
disposing  mind.  The  yrtcwtnpho  jurix  is  a 
presumption  established  in  law,  until  the 
contrary  be  proved;  as  the  presumption  that 
possession  of  moveables  proves  property  in 
them — that  he  who  pays  interest  is  due  a 
capital  corresponding  to  it,  and  the  like. 
Tneao,  and  every  presumption  of  the  aame 
kind,  of  which  there  are  many,  may  be  elided 
by  contrary  proof.  'Hiie  preesumjiUo  hominii  vd 
Judici*  is  that  conviction  which  arises  from 
the  cireunistanres  uf  a  case;  and  it  is  gome- 
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times  of  sufficient  force  to  overcome  the  pro;- 
tumptio  juris.  Ertk.  B.  ir.  tit.  2,  §  35,  et  leq. ; 
Stair,  B.  iv.  tit.  45,  $  9,  «f  teq. ;  Bank  ii.  pp. 
667-9  ;  B^i  Prtnc.  p.  656 ;  Kamet'  Stal.  Uw 
AbriJg.  K.  t. ;  Tail  on  Evidence,  3d  edit.,  447  to 
491.     SQeBvideuee. 

Fntdum  Affeotionis;  is  the  imaginary 
value  put  upon  a  subject  by  the  fancy  of  the 
owner,  or  by  the  regard  in  which  he  held  it. 
Damage  is  never  estimated  by  ibis  standard, 
when  the  injury  has  been  done  without  fraud 
or  dole,  iitair,  B.  1.  ttt,  9,  i  4;  Ersi.  B.  iii. 
lit.  1,  §  14  ;  Bank.  i.  408  ;  Kamea'  Equity,  6.5. 
See  Evidence.     Price. 

PreTBrioation.  Prevarication  upon  oath 
is  the  wilful  concealment  or  misrepresentation 
of  truth,  by  giving  evasive  and  equivocating 
evidence.  It  is  in  practice  dealt  with  as  a  con- 
tempt ofcourt,  and  is  cognisable  summarily  by 
any  judge  before  whom  it  iscommitted.  The 
proper  punishment  is  imprisonment.  Stair, 
B.  iv.  tit.  86,  5  8 ;  Hwne,  i.  374 ;  Blair's  Jus- 
tice, h.  I. ;  Alison's  frinc.  4S4  ;  Prac.  549. 

PreveutioiL     See  Jut  Prceveationis. 

Price;  the  equivalent  paid  for  a  thing 
purchased.  A  price  is  an  essential  of  the 
contract  of  sale;  sineprdi»  nulla  venditto  ett. 
The  price  must  be  an  onerous  price,  and  not 
merely  elusory.  If  the  buyer  is,  by  the  con- 
tract of  sale  itself,  discharged  from  paying  the 
price,  it  is  no  sale.  The  same  rule  holds  if 
the  price  bear  norensonable  proportion  to  tho 
value  qX  the  thing  sold,  as  if  a  valuable  estate 
should  be  sold  for  a  crown.  But  it  is  not 
necessary,  by  the  law  ol  Scotland,  as  it  was 
by  the  Roman  law,  that  the  price  should  be 
just,  that  is,  that  it  should  correspond  witli 
the  value  of  the  thing  sold.  Where  the  form 
of  a  sale  has  been  gone  through,  without  a 
price  being  exigible,  or  with  a  merely  elusory 
price,  the  contract  resolves  into  a  donation. 
The  price  must  bo  certaii; — i.e.,  it  must  either 
be  fixed  at  a  certain  sum,  or  it  must  bo  re- 
ferred to  a  certain  standard,  or  to  the  judg- 
ment of  referees,  so  that  it  laay  be  capable  uf 
being  ascertained  ;  cerium  est  quod  certaa  retldi 
potest.  The  price  must  consist  of  current 
money.  The  price  oH  land  sold  may  bo  re- 
tained until  the  seller  is  ready  to  give  a  good 
title.  Stair,  B,  i.  tit,  9,  §g  11 ;  tit.  14,  §  1, 
et  seq. ;  Mare's  Notes,  Ixxiiv, ;  Ersk.  B.  iii.  tit. 
3,  §  4  ;  Bank.  i.  407  ;  BeU's  Cam.  i.  169,  232, 
437  ;  BeU's  Prine.  §§  11,  92, 100,  103,  127  ; 
Bromt  on  Sale,  147 ;  Bdl  m  Completing  Titles. 
See  E^eambion.     Sate. 

Primage.     See  Bat-Money. 

Primate.  During  the  times  of  Episcopacy 
there  were  two  Archbishops :  the  Archbishop 
of  St  Andrews,  who  had  the  title  of  the  Pri- 
mate of  all  Scotiand;  and  the  Archbishop  of 
Glasgow,  who  was  styled  the  Primate  ofSeot- 
land,     b'rsk.  B.  i.  til.  6,  §  7. 
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Primogeiiitnre ;  is  the  name  given  to  the 
rule  of  law,  whereby  the  eld(^  son  is  pre- 
ferred to  the  younger  ones  in  the  auccesgion 
to  heritage.  This  rule  was  introduced  by  the 
feudal  law.  It  doei  not  appear  to  have  been 
the  rale  in  Boccage  land  ;  Deither  does  it  take 
place  in  female  succenion  to  heritage,  nor  i& 
the  Bucceuion  to  moveables.  In  all  of  those 
the  rule  of  the  Roman  law  prevails,  and  an 
equal  succession  amongst  those  in  an  equal 
degree  of  relationship  takes  place.  Erik.  B. 
iii.  tit.  8,  S  6 ;  Stair,  B.  iii.  tit.  4,  §  22  ;  Bank, 
a.  4293;  Sandford  on  Entaili,  18.  See  Su> 
cation.    Exoeutort.     Heir, 

Frimiu  Aiitu  Judioii  eit  JadidB  Appro- 
bttorins ;  a  maxim  importing,  that  if  one  take 
any  judicial  proceeding  before  a  judge,  such 
as  proponing  defences,  he  wilt  not  afterwards 
be  entitled  to  decline  the  jurisdiction  of  the 
judge.  If,  however,  the  declinature  be  pro- 
poned simuitaneonstj  with  other  defences 
(which,  under  the  Judicature  Act,  is  now  re- 
quired), the  judge's  jurisdiction  will  not  be 
thereby  prorogated.  Stair,  B.  iv.  tit.  37,  §  12. 
See  D»fencti. 

Ftiiun  of  BootUnd;  was  the  title  given  to 
the  eldest  son  of  the  King  of  Scotland.  Ersk. 
B.  i.  tit.  4,5  12. 

Principal  and  Aocessory.     See  Aceesiory. 

Principal  and  Agent.  Under  this  title 
are  classed  the  various  questions  which  occur 
iDtweeu  mercantile  agenla  and  their  em- 
ployers, as  to  the  extent  of  their  duties  and 
responsibilities.  Indeed,  all  casee  of  delegated 
powers,  OS  well  in  mercantile  as  in  other  mat- 
ters, may  be  included  under  this  general  head; 
and  hence,  any  summary  even  of  the  general 
dootrioes  would  exceed  the  proper  limits  of 
an  article  in  this  work.  Besides,  the  details 
of  the  subject  have  been  considered  in  s  variety 
of  separate  articles,  and  therefore  it  is  enough 
here  to  refer  to  those  articles,  and  to  the  fol- 
lowing list  of  authorities: — Erik.  B.  iii.  tit. 
3,  §  34,  «<  M- ;  ^n-t-  i'  392,  ei  »eq. ;  BelVs 
Com.  i.  476,  et  *eq.,  183,  200,  275  ;  BeiCt 
Prim.  §5  21 S,  1445;  lUust.  ib. ;  Sunkr't 
landioTd  and  Tenant,  146,  et  »eq. ;  BeU  on 
Leatet,  i.  134 ;  ii.  61  ;  Brown  on  SaU,  184, 
et  uq. ;  Thornton  on  Bills,  721 ;  Shaw'g  Digest, 
voce  Agent  and  Principal ;  Browt's  Si/nop,  A,  (. 
See  Factor.  Procurator,  Mandatary,  Dei 
Credtre,     Trust.     Agent  and  Client, 

Prinoipality.  The  principality  or  ap- 
panage of  the  Prince  of  Scotland  consisted  of 
lands  in  the  shires  of  Ayr,  Renfrew,  and  Ross, 
which  had  been  erected  into  a  principality  so 
early  as  the  reign  of  Robert  III.  Lands 
holding  of  the  Prince  afibriled,  nnder  the  old 
election  Uw,  a  freehold  qunl ideation,  in  the 
same  manner  with  lamls  held  of  the  Crown  ; 
and  as  the  right  of  the  Prince,  on  his  succes- 
sion to  the  Crown,  continues  to  be  vested  in 
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him  until  the  birth  ofason, the  vaasalsdnriii; 
those  intervals  may  be  said  to  hold  of  tba 
Crown  ;  and  the  rents  of  the  principalis  are 
then  levied  for  the  use  of  the  Sovereign.  Ent. 
B.  i.  tit.  4.  j  12 ;  Bant.  i.  539 ;  ii.  430 ;  Wi 
FnRe.§674;  Swint.  Abridg.  h.  t.  ; Kamts'  3U. 
LaK,  h,  t, 

Printen.  A  printer  has  no  right  to  pab- 
lish  a  work  in  his  hands.  He  has,  hovenr, 
a  lien  on  the  printed  sheets  for  the  price  «f 
his  labour,  and  on  the  last  sheets  nadBlivend 
for  the  price  of  the  whole.  It  baa  even  ben 
decided  in  England,  that  his  lien  extmdtonr 
subsequent  volumes  or  nnmbers  far  the  prict 
of  those  which  have  already  be«n  printed  tad 
delivered.  BeWt  Com.  i.  118;  ii.  104.  !■ 
order  to  repress  seditious  publieatioDi,  Ik 
statute  39  Geo.  III.  c.  79,  f  23,  proiidesUitt 
every  typefounder  and  printing-press  mikir 
must,  under  a  penalty  of  L.20,  before  co*- 
mencing  business,  give  notice  to  the  cleii  «f 
peace,  who  grants  him  a  eertiScate.  Ssdi 
persons  must  also,  under  the  same  peuhj, 
keep  and  produce  to  any  justice,  on  his  writ- 
ten demand,  an  account  in  writing  of  tb 
buyers  of  their  types  or  presses.  Any  pfr- 
son  ^except  the  Queen's  printen)  who  pb 
a  printing-press  or  types,  must,  under  lili 
penalty,  give  similar  notice,  and  must  iw 
the  press  or  types  only  in  the  place  nsntd 
in  the  notice.  The  printer  moat,  under  i 
penalty  of  L.20,  print  his  Dante  and  Rsi- 
dence  on  every  paper  or  book,  aad  on  lx<t 
the  first  and  last  leaf,  if  there  b«  more  tbu 
one:  he  must  write  upon  one  copyofeveri 
paper  he  prints  the  name  and  residence  ^ 
his  employer ;  and  keep  that  copy  for  u 
months,  to  be  shown  to  any  justice  of  pesn 
requiring  it.  The  same  penalty  is  iniarrrd 
by  persons  dispersing  papers  not  having  Af 
printer's  name  and  residence.  WhoeveriM 
any  paper  offered  for  sale,  or  gratii,  or  ei- 
posed  to  yiew,  with  no  printer's  name,  or  sii^ 
a  false  one,  may  seiie  the  offender,  and  csrr; 
him,  or  deliver  him  to  a  constable  to  bs  car- 
ried, before  a  justice,  who  may  datemiasrt- 
specting  him.  The  same  person  is  not  liable 
in  above  twenty-five  forfeitures  on  amoaati^ 
the  same  paper  or  book,  printed  or  dbp«W 
without  the  printer's  name;  51  Geo.IIl.e.&< 
§  I.  Certain  papers  are  exempted  fnn  tb 
operation  of  the  act,  such  as  papers  Ptiated 
for  the  use  of  Parliament,  by  their  aowtsit}! 
or  by  authority  of  any  public  board  or  tStK ; 
or  law  proceedings,  bankrupts'  bills,  rMiipti, 
securities  for  money,policieaofiniiirMM^I>l' 
ten  of  attorney,  deeds  of  agreemeat,  Ifli  i^ 
lading,  impressions  of  engravings,  adfMti*- 
mentsof  tradesmen,  or  of  Bales,  &e.  OtNM' 
of  suspicion,  from  sworn  inforwaWWfc  A** 
any  press  or  types  are  ill^f^lj  vrfi  li^ 
shown  to  any  one  justice,  he  nwf  ianftW* 
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rant  to  smrch  the  preiniE«s  in  the  day-time,  and 
aeice  such  pren,  tTpes,  and  furniture,  with  all 
printed  papers  found  in  the  premiaes.  There 
are  directtotiB  for  prosecution,  the  le?ying  of 
penalties,  Ac,  for  vhich  reference  is  made  to 
the  act  itself.  Abstracts  are  gf  ren  of  the  act  it 
T»ie»  Jiutke,  p.  343;  Blair't  Jiutke,  p.  293. 
Prior.  The  prior  under  the  Popish  sys- 
tem bad  the  charge  of  the  monastery  in  the 
absence  of  the  abbot  (who  was  the  head  or 
governor),  or  while  the  office  of  the  abbot 
was  Tacant.     Ersk.  B,  i,  tit.  5,  §  4. 

Prior  Tempore,  Potior  Jnre ;  a  roaiim, 
importing  generally,  that  priority  in  time  or 
in  date  affords  the  criterion  of  prefereoge  in 
competitions.  Stair,  B.  iv.  tit.  35,  §8 ;  Bank. 
iii.  37. 

Priaae ;  a  French  word,  signifying  cap- 
tion, poinding,  distrees,  or  moreable  goods 
taken  for  execution  of  a  decreet.  iSil:en«,  h.  I. 
PriMm.  Formerly,  it  was  the  duty  of  the 
magistrates  of  a  bnrgh  to  render  the  prison 
for  the  reception  of  debtors  sufficient  for  its 
parpose ;  and  if  a  debtor  escaped  from  the  in- 
BDfficiency  of  the  prison,  the  magistrates  were 
held  liable  for  the  debt.  In  case  of  an  escape, 
the  burden  of  proving  security  and  vigilance 
lay  npon  the  magistrates.  They  were  not 
liable  where  the  prison  was  opened  by  superior 
external  force,  and  the  debtor  made  bis  escape, 
Enk.  B.  if.  tit.  3, 5  14,  and  B.  i.  tit,  4,  6  28  ; 
Btffa  Com.  ii.  fi45;  Swint.  Abridg.  L  t. ; 
Kanui'  Slat.  Laa  Abridg.  h.  t. ;  Blair't  Jut- 
tiee  of  Peace,  h.  I.;  Ritchie,  June  S7,  1817,  6 
Dow,  87.  See  Becape.  B<«vn.  Imprismtment. 
Breaking  of  Fritoni.  Act  <if  Qraca. 
By  act  2  and  3  Vict.  c.  42,  the 
tnent  of  prisons  was  transferred  to  a  "  Qenerat 
Board  of  Directors  of  Prisons  for  Scotland ;' 
and  this  act  was  extended  and  amended  by 
two  subsequent  acts— 7  and  8Vict.c.34,1844, 
and  14  and  15  Vict.  o.  27, 1851.  By  these 
acta  it  is  provided,  that  the  general  board  shall 
have  "  full  power  of  administration  and  man- 
agement of  all  prisons  iu.Scotland  ;"  but  all 
rules  made  by  them  must  be  submitted  to, 
and  approved  by,  the  Secretary  of  State,  to 
whom  also  theboard  must  render  annual 
reports  of  all  their  proceedings.  It  is  farther 
enacted  that,  with  the  exception  of  the  general 
prison  at  Perth,  each  prison  shall  be  under 
the  immediate  superintendence  and  manage- 
ment of  a  county  board,  to  bo  appointed  an- 
nually by  the  commissioners  of  supply  for 
the  county,  but  subject  to  the  control  of  the 
general  board.  The  obligations  on  magie- 
trates,  in  respect  of  prisons  and  prisoners,  are 
now  removed  ;  and  all  fees  payable  to  keepers 
or  offlcers  of  prisons  are  abolished.  The  ei- 
penseofbnildingand  maintaining  prisons  is  de- 
frayed hy  assessment  on  counties  and  burghs  in 
manner  provided  by  the  before-recited  statutes. 
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Priaonflr.    See  Liheratim. 

Private  Aoti  of  Ptrliament,  The  pri- 
vate acta  of  the  Scotch  Parliament  were  not, 
properly  speaking,  laws;  but  might  have 
been  reduced  in  the  Court  of  Session  at  the 
instance  of  any  third  party  whose  interest 
suffered  from  them.  Indeed,  posterior  to  the 
year  1606,  there  was  passed  at  the  end  of 
each  session  of  Parliament  an  act,  talvojure 
ctijttilibet,  for  the  purpose  of  saving  third  par- 
ties against  the  effect  of  these  private  acts  of 
Parliament.     Enk.  B.  i.  tit.  1,  fi  39. 

Prirate  Billa,  or  Aott  ot  Parliament. 
Under  this  title  are  comprehended  those  mea- 
snres  in  their  progress  through  Parliament 
which  relate  to  private  and  personal  interest;, 
such  as  naturalisation,  restitution  of  honours, 
change  of  a  family  name  and  arms,  exchange 
or  Bale  of  entailed  property,  and  the  like ;  or 
to  private  or  public  local  interests,  such  as 
making,  maintaining,  or  repairing  roads, 
bridges,  canals,  railways,  gaols,  harbours,  and 
similar  objects  of  a  public,  local,  or  municipal 
nature.  Of  the  bills  for  these  objects,  some 
originate  in  the  House  of  Lords,  and  some  in 
the  House  of  Commons,  exclusively.  The 
Lords  claim  the  introduction  of  those  in  any 
way  partaking  of  a  judicial  character.  Heuce, 
bills  for  restitutitn  of  honours  or  blood, 
estate  bills,  and  (in  England)  divorce  bills, 
originate  in  the  Lords,  while  all  bills  which 
in  any  way  can  be  construed  as  imposing  a 
pecuniary  tax,  of  whatever  description,  or  in 
whatever  shape,  originate  exclusively  in  the 
Commons.  Those  partaking  of  neither  of 
those  characters  originate  indiscriminately 
in  either  House,  at  the  option  of  applicants. 
All  private  bills  must  be  introduced  upon  pe- 
tition, "  truly  stating  the  case,"  and  the  rea- 
sons of  tbe  application,  signed  by  the  parlies 
who  are  suitors  for  tbe  bill.  [Lords'  Standing 
Orders,  7th  December  1669  ;  Commons'  do. 
No,  2.  "  Private  BUit  in  ffeneroL"]  Petitions 
for  estate  bills  (almost  the  only  prirate  per- 
sonal bills  now  required  in  Scotland),  are  re- 
ferred to  two  of  the  judges  of  the  Court  of 
Sesaion,  who  are  forthwith  to  summon  before 
them  all  parties  concerned  in  the  bill,  and, 
after  hearing  them,  are  t»  report  to  the 
House  the  state  of  the  case,  and  their  opinion 
thereon,  under  their  hands,  and  to  sign  the 
proposed  bill.  [Lords'  Standing  Orders,  16th 
May  1792,  and  amendments.]  The  consent 
of  all  persons  concerned  in  the  consequences 
of  such  private  bills  is  required  to  be  given 
in  person,  by  signing  a  copy  either  before  the 
judges  in  Scotland,  or  tbe  committee  on  the 
bill;  but  such  consents  shall  be  sufficient  in 
the  followingproportions,  ill  the  cases apeci- 
fiod,  viz.—"  Four-fifths  of  the  ten  next  in  suc- 
cession to  the  person  or  persons  applying  for 
such  private  bill,  provided  it  is  satWactorjly 
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proved  to  the  committee  that  those  of  this, 
the  first  ten,  whose  consent  has  not  been  ob- 
tained, are  absent,  aViroail,  or  cannot  be  found 
in  the  kingdom  of  Great  Britain  ;  two-thirds 
of  the  next  twenty  in  sncceraion  after  the 
said  ten  ;  one-half  of  the  twenty  next  in  aue- 
cession  after  the  said  twenty  ;  and  one-third 
of  all  the  other  persons  concerned  in  the  said 
bill,without  prejudiceiDevertheleBa,asberetn' 
fore,  to  eyery  pei-son  concerned  to  petition 
against  the  said  bill,  and  to  be  heard  for  hi 
interest  therein."  [Lords'  Standing  Orders 
5th  May  1818.1  'A'he  report  of  the  judges 
being  returned,  and  a  copy  of  it  and  of  thi 
petition  delivered  to  the  Chairman  of  thi 
Lords'  Committees,  the 'bill  is  read  a  first 
time,  and  thereafter  proceeds  as  other  bill^ 
through  both  Houses.  See  also  additional 
Standing  Orders  made  by  the  House  of  Lords, 
6th  July  1837.  Evidence  of  compliance  with 
the  whole  orders  applicable  to  the  particular 
case  is  given  by  production  of  such  docu' 
ments  as  are  proiliicibic,  and  parole  testi- 
mony (except  in  some  few  slated  instances, 
whore  writton  aWdavitswill  suffice)  is  required 
of  fulfilment  of  the  other  requisites,  such 
Hsiodgiug  papers,  aftiimg  notices,  or  seeing 
them  affixed,  application  to  owners  and  occu- 
piers, &c.  The  allegations  of  the  petition 
must  also  be  proved  by  a  witness  or  witnesses; 
and  upon  fiatisfactory  proof,  the  committee 
reports  that  the  Standing  Orders  have  been 
complied  with,  and  the  petition  proved.  Upon 
such  report,  leave  is  given  to  bring  in  the 
bill.wbich  has,  of  course,  been  previously  pre- 
pared in  MS.  according  to  the  forma  of  the 
House ;  and  it  must  now  bo  printed  and  de- 
livered to  members  (unless  a  naturalisation 
or  name  bill),  and  it  may  be  read  a  first  time 
on  the  following  day.  It  is  then  taken  to  the 
Private  Bill  Ollice,  where  it  remains  till  the 
second  reading,  seven  clear  days  afterwards, 
if  a  bill  for  navigations,  railways,  tunnels, 
ferries,  or  docks,  and  three  clear  days  if  any 
other  bill.  But  no  private  hill  can  he  read 
a  second  time  until  the  expiration  of  two  ca- 
lendar months  fiom  the  day  of  the  last  notice 
given  in  the  newspapers.  The  bill,  if  unop- 
posed, is  read  a  second  time  on  the  appointed 
day,  and  referred  to  a  committee  similar  t< 
that  upon  the  petition.  Seven  clear  dayi 
must  intervene  between  the  second  reading 
and  the  meeting  of  the  committee  on  the 
hilt.  At  this  committee,  proo^  of  compli- 
ance with  such  Standing  Orders  as  have 
not  been  necessarily  exhausted  in  the  com- 
mittee on  the  petition,  of  consents  not  yet 
sigoiSed,  and  of  uilegations  of  the  preamble 
of  the  bill,  are  given,  and,  if  satisfactory,  the 
ropimitteo  discuss  its  )i>ovisioiis,  and  make 
any  amendments,  or  jiaien  to  any  opposition 
that  may  be  offered  by  counsel  or  olherwist. 
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One  clear  day  must  intervene  bet«e«n  th 
laat  day  of  sitting  of  the  committee,  and  tlie 
report  being  made;  and,  when  reUtiog  l« 
navigations,  railways,  tunnels,  ferriee,  ud 
dockSfSevenclear  days  must  intervene  betvMn 
its  being  presented  and  being  taken  into  tm- 
sideration.  The  bill,  as  amended,  is  priold 
and  delivered  to  members  as  before ;  and  apon 
the  report  being  agreed  to,  the  bill  is  ordettil 
to  be  engrossed  on  parchment  and  eiaiuiiKd, 
and  it  may  t>e  read  a  third  time  at  Man 
as  really..  It  is  immediat«ly  afterwsnb 
passed,  and  carried  by  the  member  who  liti 
couducted  it  to  the  House  of  Lords.  Tix 
procedure  in  the  House  of  Lords,  as  well 
upon 'bills  originating  there  as  in  thonseat 
from  the  Commons,  is  very  nearly  similar  t« 
that  alwve  described,  with  some  difference  u 
to  intervening  periods.  Notices  in  nen- 
papers,  application  to  owners  and  occnpien, 
plana.  Sic,  and  perhaps  a  little  more  secoritj 
of  ultimate  completion  of  the  undertaking, 
and  evidence  of  amounts  subscribed,  vlKn 
subscribers  are  contemplated,  are  required  1^ 
the  Standing  Orders,  compliaoce  with  wbitii, 
and  the  truth  of  the  allegations  of  the  Irill, 
must  be  proved  in  committee  by  witneaa 
upon  oath.  Amendments  made  by  the  Lorii 
must  be  returned  to  the  Commons  for  asernt 
or  dissent;  and  in  the  event  of  oon-«gr»- 
ment,  a  rare  occurrence  in  a  private  bill,lbt 
proposed  measure  is  either  entirely  abio- 
doned  or  I'enewed,  upon  permission,  in  i  n< 
tbat  can  be  agreed  to  by  both  Houses.  It  h 
competent  to  any  person  having  interest  w 
oflfer  opposition  to  any  private  bill  in  vboleor 
in  part,  and  at  any  stage  of  the  procedure; 
but  as  Parliament  does  not  admit  private  pv- 
ties  to  oppose  in  committee  on  the  petition, 
and  as  the  merits  of  the  measure  cannot  fairlj 
be  judgod  of  in  the  fiivt  stage,  it  is  usuilla 
defer  opposition  till  the  motion  for  seoond 
reading,  and  generally  till  the  committetos 
tlie  bill;  when,  under  due  restriction  ss  w 
grounds  and  principles,  every  opponent  >> 
heard,  and,  if  possible,  consistently  with  good 
policy,  his  objections  removed,  or  his  intemti 
reconciled  with  the  declared  purposes  of  the 
bill.  The  royal  assent,  from  the  date  of  wbidi 
the  act  commences,  unless  otherwise  proviM 
in  the  act  itself,  is  the  concluding  cerenesj 
of  private,  as  of  all  other  legislation. 

FliTateen;  private  ships  of  wareoBW*- 
sioned  by  the  Admiralty,  and  fitted  ost  ^J 
the  owners  at  their  own  expense.  Instaalof 
receiving  pay,  the  owners  are  allowed  tekfcp 
what  they  take  from  the  enemy,  fpni^  tlu 
Admiral  bis  share.  Privateers  mut  !>' 
caution  for  good  behaviour  to  Uie  aoWBit  *^ 
L.15U0,  or  L.3000  if  the  crew  exeaed  tff 
1.  Besides  these  private  commimn^tt^ 
spei'ial  comniiEsionaforpriva(e«n,pfll'* 
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indera  of  Bbipa,  who  take  pay,  and 
are  under  marine  discipliue.  Stair,  B.  ii.  tit. 
&,  §  4 ;  Bank.  i.  524  ;  Tomlins'  Diet,  h,  i.  See 
FriH-Lav:.     Letters  of  Marque. 

Privative  Jniiadiotum.  A  court  is  said  to 
have  privative  juriediction  in  a  particular  class 
of  causes,  when  it  is  the  only  court  entitled 
to  adjudicate  in  such  causes.    Ertk.  B.  1.  tit. 
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Tivin ;  in  English  lav,  those  who  partake 
r  have  an  interest  in  any  action  or  thing: 
thus,  every  heir  in  tail  is  privy  to  recover  the 
landentailed.  There  are  five  kinds  orpHvies: 
ot*  blood,  as  the  heir  to  the  ancestor;  in  re- 
presentation, as  executors  or  odniiDistratori  to 
the  deceased;  in  estate,  between  donor  and 
donee,  lessor  or  lessee;  in  respect  of  contract; 
and  on  account  of  estate  and  contract.  There 
is  another  division — into  privies  id  estate,  in 
blood,  and  in  law.     Tomlins'  Did.  h.  I, 

Privile^,  Personal;  against  imprisonment 
for  civil  debt.  Minors  tsiihin  the  years  o/pu- 
pilarily  are  not  liable  to  imprisooment  for 
debt;  1696,  c.  41.  Lunatics,  idiots,  and  all 
vho  are  incapable  of  acting  for  themselves, 
have  a  similar  exemption;  Bdt's  Com.  ii.  567. 
The  privilege  of  ParUament  protects  all  peers 
of  the  realm  and  all  members  of  tbe  House 
of  Commons  from  arrest  for  debt  Memboi's 
of  the  House  of  Commons  are  free  from  arrest 
during  the  sitting  of  Parliament,  and  for  forty 
days  alter  every  prorogation,  and  forty  days 
before  thenextappoiotod meeting.  Formerly, 
the  domestics,  lands,  and  goods  of  the  members 
enjoyed  a  similar  exemption;  but  this  was 
abolished;  10  Geo,  III.  c.  50.  See  Parliamtnt. 
A  married  woman  not  being  capable,  in  the 
ordinar?  case,  of  contracting  a  personcU  obli- 
gation,  cannot  be  subjected  to  personal  dili- 
geuce,  nnless  her  husband  has  abandoned  the 
country,  and  left  her  in  a  stal«  of  constructive 
widowhood.  See  Husband  and  Wife.  Per- 
sons who  have  been  stquostrated,  under  the 
Bankrupt  Statute,  may  obtain  a  personal  pro- 
tection, renewable  during  tbe  subsbtence  of 
the  sequestration,  by  conseot  of  the  creditors. 
And,  finally,  immunity  from  personal  diligence 
may  be  obtained  by  taking  refuge  within  the 
precinct-s  of  the  sanctuary  of  Holyroodhouse. 
&-sk.  B.  iv.  tit,  3,  55  24,  25 ;  Brown'*  Si/nop. 
pp.  1547, 1557.  See  also  SejuMfradiMi.  Per- 
lonal  PtoUcUot*.     Sanetvaty. 

Privilege  of  Speech.  See  Libel.  Defama- 
ticn. 

Privileged  Selita;  are  those  which  human- 
ity has  rendered  preferable  on  tbe  funds  of 
a  deceased  person,  and  which  an  executor  may 
paywithoutdecree;aa — 1.  Sickbed  andfuoerfU 
expenses,  consisting  of  physicians'  fees,  medi- 
cines, and  surgeons' accounts,  with  tbe  expense 
of  such  decorations  and  state  in  the  funeral 
as  the  rank  anil  circumstances  of  the  deceased 


warrant.  2.  Mournings  for  the  widow  and 
such  of  the  children  as  are  present  at  tbe 
funeral.  3.  A  year's  rent  of  the  house,  and 
servants'  wages  since  tbe  lost  term.  See 
Executor.  Mwrnings.  Funeral  Expenses.  On 
tbe  death  of  a  clergyman  of  the  Church  of 
Scotland,  the  sums  due  by  him  to  the  Widows' 
Fund  form  a  privileged  and  preferable  debt ; 
19  Geo.  HI.  c.  20.  Ersk.  B.  iii.  tit.  9,  §  43 ; 
Bank,  ii.  p.  39a  ;  BeWt  Cora.  ii.  156-9  ;  B<tf's 
Pri'nc.  p.  386  ;  lUust,  i.  445  ;  Kames'  Slat.  Lam 
Abridg.  A,  t.  See  Wiihiei'  Fund.  Friendly 
Society. 

Privileged  Seeds.  A  legal  deed  requires 
certain  statutory  solemnities;  but  from  this 
rule  exceptions  have  been  made  in  favour  of 
certain  deeds  and  writings  on  groundsef  neces- 
sity or  expediency.  Of  these  exceptions  the 
followingare  examples: — (1.)  Holograph  deeds, 
which  are  deeds  in  the  handwriting  of  the 
granter,  do  not  require  witnesses,  on  account 
of  the  difficulty  in  forging  the  handwriting 
of  a  whole  deed.  But  such  deeds  do  not  prove 
their  own  dates;  £Mit.  B.  iii.tit.  2,  §22.  See 
tioU)gr(^h  Deeds.  (2.)  A  deed  subscribed  by  a 
number  of  persons  has  been  sustained,  though 
wanting  witnesses.  But  if  this  decision  be  an 
authoritative  precedent,  it  ought  to  apply 
only  in  the  case  where  all  the  parties  have 
signed  the  deed  at  one  and  the  same  time, 
and  in  presence  of  each  other ;  Ersk.  ib.  §  23. 
(3.)  Testameats,  Where  the  testator  cannot 
himself  execute  the  deed,  one  notary  and  two 
witnesses  are  sufficient  to  authenticate  it, 
whatever  extent  of  property  may  be  conveyed 
by  it,  altfaough  the  general  rule  is,  in  all 
deeds  of  importance  where  notarial  subscrip- 
tion is  resorted  to,  to  require  two  notaries 
and  four  witnesses.  See  Testing  Clause,  (4.)  • 
Receipts  and  discharges  to  tenants  for  rent  need 
not  be  signed  in  the  presence  of  witnesses. 
See  Discharge.  (5.)  Missive  Utters  in  re  mer- 
caloria  are  valid  though  not  holograph ;  and 
mercantile  commissions  are  oflectual  though 
tbey  want  witnesses.  See  Letters.  (6.)  Ac- 
counts amongst  merchants  may  be  effectually 
doqueted,  though  neither  the  writer's  nnme 
be  mentioned,  nor  witnesses  adhibited;  Srsk. 
B.  iii.  tit.  2,  §  24.  (7.)  BiUs  and  promissory- 
na(M  neither  require  nitnesses  nor  that  they 
should  be  holograph ;  Er^,  ib.  See  Bill  of 
Exchange,  Deed.  Evidence.  See  generally, 
Ersk.  at  supra;  Mor^s  Notes  on  Stair,  p.ecccv.; 
Beifs  Prine,  ^21, 

Privileged  SnmnonMS,  This  name  is 
given  to  a  class  of  summonses  in  which,  from 
the  nature  of  the  cause  of  action,  the  ordi- 
nary indticiai  are  shortened.  Such  sum- 
monses formerly  required  a  bill  to  be  pateed 
in  the  Bill-Chamber,  but  this  was  altered  liy 
tbe  act  13  and  14  Vict  c.  36,  1650.  The 
privileged   summonses   formerly    were  sum- 
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mouses  of  remoTing,  recent  Hpuilztea,  and  re- 
cent ejectiona  (vhere  the  summons  was  exe- 
cuted witbtn  fifteen  days  after  committing 
the  deed),  intrusious,  and  succeeding  in  the 
tvce,  causes  alimentary,  exhibitions,  sam- 
mansea  for  making  arrested  goods  furthcom- 
ing, transferences,  poindings  of  the  ground, 
wakenings,  special  declarators,  suspensions, 
pi-eventors,  and  transumpts.  Of  those,  re- 
cent spuilzies,  ejections,  intrusions,  and  sne- 
ceeding  in  the  viee,  were  directed,  by  an  old 
Act  of  Sedernnt,  to  be  executed  on  a  diet  of 
fiiteen  days,  and  all  others  upon  two  diets  of 
six  days  each:  A,  S.  21st  June  1672.  Be- 
sides the  summonses  aba  re  enumerated,  sum- 
monses of  multiple  poinding  and  of  ca*io  bo- 
norvm  may,  by  practice,  be  executed  on  one 
diet  of  six  days,  as  also  wakenings,  where  not 
combined  with  a  transference.  Where  the 
defender  resides  in  Orkney  or  Shetland,  or 
where  he  is  fnrth  of  the  kingdom,  the  privi- 
lege does  not  apply  ;  Ivory's  Form  of  Ptoeest, 
Tol.  i.  p.  167,  et  seq.  By  the  stat.  G  Oeo.  IV. 
c.  120,  $  53,  it  is  enacted,  that  after  the  11th 
November  1825,  the  practice  of  citing  de- 
fenders on  two  diets  shall  in  all  cases  cease  ; 
and  that  privileged  summonses  against  de- 
fenders within  Scotland  shall  proceed  on  one 
diet  of  six  days ;  other  suqmooses  against 
defenders  residing  in  Orkney  and  Shetland, 
on  a  diet  of  forty  days ;  and  for  all  other 
persons  within  Scotland,  a  diet  of  twenty- 
seven  days;  and  for  defenders  out  of  Scot- 
land, one  diet  of  sixty  days.  By  the  act  13 
and  U  Vict.  e.  36,  1850,  all  summonses  may 
proceed  on  fourteen  days'  warning  where  the 
defender  is  within  Scotland,  unlese  in  Orkney 
and  Shetland  ;  and  on  twenty-one  da;^  when 
-  in  either  of  these  places,  or  fnrth  of  Scot- 
land. But  privileged  summonses,  which  for- 
merly proceeded  on  shorter  itdueiiE  than 
these,  continue  to  do  bo.  Stair,  B.  iv.  tit.  3, 
S5  4  and  32  ;  Ertk.  B.  iv.  tit.  1,  §  6,  and 
If  ok  by  Mr  Ivory;  Bant.  vol.  ii.  p.  600; 
ShandTs  Frae.  230;  Jvrid.  Slylet,  2d  edit. 
iii.  3,  4,  8,  971-2  ;  .Brown's  Syrtop.  p.  1033  ; 
RoM't  Led.  ii.  519.  See  Citation.  Edietal 
Citation.     Bills  of  Signet  Leitert. 

Privy  CoiUiaiL  The  Privy  Council  of 
Scotland  was  so  termed,  in  contradistinction 
to  the  Parliament,  which  was  tbe  King's 
Oreat  Council.  The  Privy  Council  consisted 
of  persons  chosen  hy  the  King  to  advise  with 
in  matters  of  government  and  police.  They 
had  also  a  supreme  jurisdiction  in  all  ques- 
tions of  wrong  which  were  found  to  be  beyond 
the  cognisance  of  the  courts  of  common  law, 
and  in  all  esses  where  the  public  peace  was 
concerned.  These  powers  remained  with  the 
Scotch  PrivyConncil  until,  by  the  act  6  Anne, 
c.  6,  that  council  was  absorbed  in  the  British 
Privy  Council,  who  are  by  that  act  declared 


to  have  no  other  or  higher  powers  than  were 
possessed  by  the  Bogliah  Privy  CoddcQ  at 
the  time  of  the  Union.  Brdt.  B.  i.  tit.  3, 
j  9  ;  Kama'  SkU.  Law,  h.  t. 

Privy  Council  <f  Oreat  Britatu  ;  the  prin- 
cipal council  of  the  Qneeo,  the  members  of 
which  are  chosen  at  her  pleasure.  It  is  from 
them  that  the  Ministers  of  State  forming  the 
Cabinet  are  selected.  They  hold  their  offices 
for  life,  but  are  subject  to  removkl  at  the 
Queen's  pleasure.  The  Privy  Conncil  has 
power  to  inquire  int«  all  offences  against  the 
Oovernment,  and  to  commit  the  offenders  to 
prison,  to  be  dealt  with  according  to  law. 
Toviiint'  Diet.  h.  (. 

Privy  8«al.  This  seal  is  used  in  aatheit- 
ticating  royal  grants  of  assignable  or  per- 
sonal rights.  The  rights  which  a  anbjert 
transmits  by  assignation,  the  Sorerei^ 
transmits  by  the  Privy  Seal.  The  writs 
which  pass  the  Privy  Seal  are  of  two  claasee : 
such  as  pass  by  warrants  sapereeribed  by  the 
Sovereign,  and  such  as  pass  hy  warrants 
signed  by  the  Baron  of  Exchequer.  Of  the 
first  kind  are  all  gifts  of  pensions,  preeenta- 
titMis  to  churches  and  professorshipe  of  which 
the  Crown  is  patron,  commissions  to  inferior 
officers,  and  the  like.  Of  the  second  kind 
are  precepts  directed  to  the  Keeper  of  tbe 
Great  Seal  for  expeding  tacks  of  teiods  be- 
longing to  the  Crown.  Ertk.  B.  ii.  tit.  &, 
§  84 ;  JwU.  Styla,  i.  430 ;  Muititad^  16th 
M^  1809,  F.  G. ;  Broum's  Synop.  p.  386. 

Friie-Lav.  The  jurisdiction  of  all  mat- 
t«rs  relative  to  prize  and  capture  in  war  is 
now  vested  exclusively  in  the  High  Court  of 
Admiralty  of  England.  (See  Capture.')  The 
rules  of  proceeding  in  prize  causes,  as  stated 
in  a  report  by  Sir  Oeo.  Lee  to  the  King  ia 
1753,  are  as  follow  :  Before  the  ship  or  goods 
can  be  disposed  of  by  the  captor,  there  most 
be  a  regular  judicial  proceeding,  in  which 
both  parties  may  be  heard,  and  condemnatiai 
may  follow  thereupon  as  a  prize,  in  a  Coart 
of  Admiralty.  The  proper  court  for  tlMv 
condemuations  is  the  court  of  that  stata  te 
which  the  captor  belongs.  Every  ship  ought 
to  be  provided  with  complete  and  genaiM 
papers,  and  the  master  at  least  should  be 
privy  to  the  truth  of  the  transaction.  And 
if  there  be  false  or  colourable  paper^-if  aaj 
papers  be  thrown  overboard — if  the  vnttat 
and  officers  examined  in  prcBparatoria  fcTcaJj 
prevaricate — or  if  there  be  other  snspicaiM 
circumstances,  the  law  of  nations  allawi^  Re- 
cording to  the  different  degrees  «f  vkb^ 
haviour  or  snspicion,  costs  to  be  paid,  or  Mt 
to  be  received  by  the  claimant,  in  ens  tf  w- 
quittal  and  restitution.  Bnt  if  a  Mfam  ll 
made  without  probable  cane,  Qw  «i|Mr 
must  pay  costs  and  damages,  for  nUthw^ 
pose  pi'i  raisers  are  obliged  to  iMi  •WWfc 


PRI 

See  Privaken.  If  the  Beotence  of  the  Court 
of  Admiralty  U  tfaoaght  to  be  erroneous, 
there  is  Id  every  maritime  ceantry  &  superior 
court  of  review,  to  which  the  partiei  who 
think  themoelves  iggrievei  may  apply.  Stair, 
B.  ii.  tit.  2;  Mttr^i  Nolei,  clii.,  where  the 
report  of  Sir  Qeo.  Lee  is  quoted  at  length  ; 
Bank.  i.  520-3 ;  BeU's  Prine.  §  1295 ;  Brem's 
Synap.  h.  t.,  and  483.  See  Captun.  Lelttn 
of  MttT^ite.     Frivaian. 

Prin-Xoney.  The  payment  of  army 
priee-money  has  been  the  subject  of  serer^ 
8tatut<H7  eaaotmenta.  These  are  cousoli- 
dated  and  amended  by  2  Will.  IV.  o.  63.  It 
is  provided  that  all  captures  made  by  the 
army  shall  be  disposed  of  as  the  Sovereign 
thinks  fit  Deserters  are  not  entitled  to 
prise-money.  Provision  is  made  for  the  sale 
of  prises,  for  the  assignneut  of  shares,  Ac., 
for  the  details  of  which  reference  is  made  to 
the  act  ileelf.     See  Soldier. 

Fro  Confsaso.  Where  a  party  in  a  cause 
is  cited  to  appear  and  give  his  oath  on  the 
reference  of  his  adversary,  or  where  the 
judge,  ex  officio,  has  required  his  oath,  it  is 
under  certification  that,  if  he  fail  to  appear 
and  depone,  be  will  be  held  as  confessed,  and 
decree  pronounced  as  if  he  had  admitted  the 
fact  referred  to  his  oath.  But  a  summons, 
containing  a  reference  to  oath,  and  on  which 
decree  in  absence  was  pronounced,  was  not 
held  to  be  a  judicial  reference  on  which  the 
party  could  be  held  conclusively  as  confessed ; 
NieoUm,  23d  Nov.  1810,  F.  C.  Against  this 
certification  the  party  will  be  reponed,  upon 
his  showing  good  reason  why  lie  did  not  ap- 
pear. If  there  was  any  irregularity  in  the 
citation,  the  party  is  said  to  be  reponed  tx 
jiulitia,  and  the  effect  of  the  holding  as  con- 
fewed  is  then  as  completely  at  an  end  as  if  it 
never  had  been  pronounced.  But  where  the 
party  is  reponed  u  graiia,  and  dies  without 
having  deponed  on  the  referenco,  his  heir  will 
not  be  relieved  from  the  holding  as  confessed. 
ErA.  B.  iv.  tit.  2,  §  17 ;  Thomson  tm  BtiU, 
658.  SSaiMfs  Prae.  388.  See  Evidence. 
Fro  Bata.  See  S<Aidwa  et  Pro  Rata. 
Fro  S«  Vata.  A  pro  re  nata  meeting  or 
proceeding,  is  a  meeting  called  or  a  pro- 
ceeding taken  on  the  emergence  of  some  oc- 
currence or  circumstance  requiring  it.  As 
to  pro  re  aaia  meetings  of  presbytery,  see 
Pretbytery. 

Frobabilit  Caua.  See  Pooi't  RoU. 
Probable  Canu.  In  actions  of  defama- 
tion, the  justification,  or  plea  in  defence,  that 
the  defender  had  probable  cause  for  what  he 
slated,  is  founded  on  the  necessity  which 
sometimes  exists,  that  persons  should,  in  the 
exercise  of  official,  professional,  or  personal 
duty,  give  information,  or  state  facts  not  yet 
alisolutely  certain.     In  such  circumstances  it 
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will  be  a  sufficient  justiScation  if  the  defender 
be  able  to  show  that  he  had  probable  cause 
for  believing  and  making  his  accusation. 
This  defence  is  not  competent  in  cases  of  or- 
dinary or  popular  scandal,  where  nothing 
short  of  veritai  eonvicii,  and  sometimes  not 
even  that,  affords  a  defence.  See  Vtritas 
Cmmdi.  But  a  statement  made  by  an  ad- 
vocate at  the  bar,  by  a  master  in  giving  the 
character  of  a  servant,  or  by  any  one  in  the 
performance  of  a  duty  in  a  like  privileged 
situation,  may  be  Jastified  by  the  defence  of 
probable  cause.  Probable  cause  is  auxiliary 
to  the  defence  of  privilege.  Even.in  a  pri- 
vileged situation,  if  the  accusation  turn  out 
to  be  false,  malice  will  be  presumed,  or,  at 
all  events,  the  defence  of  privilege  will  be 
neutralised,  and  the  malice  will  be  doubtful. 
But  the  lUlegation  and  proof  of  probable 
cause  removes  the  presumption  of  an  inten- 
tion to  defame.  Probable  cause  may  be 
proved  either  upon  a  separate  issue  taken  by 
the  defender,  or  upon  the  general  issue.  In 
practice,  a  separate  issue  is  seldom  taken. 
Borikviick  on  Libel,  311 ;  Ifae/arlatte't  Jwg 
Prae.  222.  See  D^oMalion.  Damaget.  In- 
juriet-    Libel.     Verittu  Gonvieii. 

Probate  of  Teitamenti ;  in  English  law, 
the  exhibiting  and  proving  of  wills  and  tes- 
taments before  the  ecclesiastical  judge,  dele- 
gated by  the  bishop,  who  is  Ordinary  of  the 
?lace  where  the  party  dies.  See  Testament, 
'reroffotive  Court.     Ordinary. 

ProbatiD  Probata ;  proof  which  is  not 
permitted  to  be  impugned  or  redargued. 
The  verdict  of  a  jury  is  in  some  cases  not 
liable  to  review,  and  it  is  then  called  probatto 
probata.     Erik.  B.  iv.  tit.  2,  §  33. 

Probaticm.    See  Evideiwe. 

Probatiouera.    See  Lieeate  to  Preach. 

Procea*.  Stair  defines  a  process  to  be 
"  an  action  sustained  by  a  judge,  that  there- 
upon either  an  act  or  definitive  sentence  may 
follow ;"  and  he  adds,  that  an  action  not  sus- 
tained is  no  proeeti.  {Stair,  B.  iv.  tit.  3, 
§  21.)  But  under  this  term,  in  a  larger  ac- 
ceptation, may  be  comprehended  all  those 
writs,  forms,  and  pleadings,  whereby  an  ac- 
tion or  a  prosecution,  whether  criminal  or 
civil,  is  brought  under  judicial  cognisance, 
including  all  that  takes  place  from  tlie  first 
step  down  to  the  final  decree  in  a  civil  action, 
and  to  the  conviction  or  acquittal  in  a  cri- 
minal prosecution.  Bank.  ii.  598 ;  Kame*' 
Stat.  Law,  h.  t.  This  comprehensive  subject 
is  necessarily  treated  of  in  a  variety  of  sepa- 
rate articles  in  this  Dictionary-  Thus,  nnder 
the  articles  Criminal  Proseeution^Criminal 
Letters — Indictment — Conconrse — King's  Ad- 
vocate—  Justiciary  Court — Cirtuil  Court  — 
Dittay — Bail — and  some  others,  all  that  re- 
lates to  criminal  process,  in  so  far  as  thought 


668  PRO 

suitable  Tor  the  present  work,  irill  bo  fouDil. 
In  regard  to  civil  process,  iu  like  manner, 
the  following  artiulea  mny  be  consulted  : 
Actioits  —  Summons —  Privileged  SumtMns  — 
CitiUag  of  a  Summons— I)e/mce$ — Exc^tiont 
— Edielal  Citation — Diet — Aduatatiou  — Sui- 
pcMton —  Wakenings  —  Transference —  Conde- 
teeadence — PUas  in  Law — Record — Ditigeuct 
— Hearing —  Cases —  Inlerloctttor — Prorogalioit 
— Decree — Protestation — Appeal — Jury  Trial 
— Issues — Evidence — New  Trial — Exceptions, 
Bill  of— Replies --DupiiesSession,  Court  of 
— BiSLchamber — College  of  Justice — Advocate 
— Clerk  to  the  Signet — Admiraily — Reduction 
— Ranking  and  Sale — Adjiidieation — MuttipU- 
poinding — Divorce — Desertion —  Teitid  Cimrl — 
Augmentation — Localiti/ — Commissary  Court — 
Sherif— Justice  of  Peace— Dean  of  Guild— 
Registration — Homing — Caption — Hypothec — 
Sequestration.  These  articles,  if  read  iu  their 
order,  and  others  which  will  readily  suggest 
themselves,  will  cuuvey  to  the  reader  some 
idea  of  the  course  of  procedure,  and  of  the 
multifarious  details  of  a  suit  or  process. 

Prooheiii  Ami ;  in  English  law,  the  next 
friend  ;  a  torm  used  for  the  next  of  kin  who 
sues  for  an  infant  in  any  suit  affecting  the 
iufaal's  rights.     Toialins'  Diet.  h.  I. 

FrDooration  to  Bnburibe  BUIb.  A  part; 
is  said  to  draw,  indorse,  or  accept  a  bill  by 
procuration,  when  it  is  done  by  his  agent  act- 
iug  under  his  authority.  Procuration  may 
be  constituted  by  a  written  mandate,  and  in 
England  by  a  verbal  mandate  ;  or  by  deliver- 
ing to  any  person  a  blank  bill-stamp  sub- 
aoribed,  which  may  be  considered  as  a  mandate 
to  fill  up  the  blank  in  any  way  he  pleases ;  or 
refriM  ipsia  a/aetis,  as  it  is  expressed — that  is, 
by  acts  ofthe  principal,  implying  bis  authority, 
such  as  allowing  a  person  to  sign  iustrnmetiU 
habitually  for  him,  or  in  his  name,  though 
his  approbation  should  not  be  directly  proved  ; 
or  by  subsequent  assent  to  the  agent's  suh- 
BcriptioD.  Procuration  may  also  be  conferred 
by  an  express  factory,  either  general,  or  im- 
plying the  power  of  signing  bills.  The  pro- 
curator does  not  bind  his  principal,  unless  he 
write  bis  principal's  name  ;er  his  procuration, 
or  sign  his  name  as  agent  for  the  principal, 
or  in  some  other  way  indicate  his  character  of 
agent.  When  the  principal  is  bound,  the 
agent  is  not  perBonally  liable ;  but  he  may  be 
liable  when  tne  prioulpal  isuot  bound.  Thus, 
one  who  subscribes  per  procnratiou,  withouL 
authority  from  the  principal,  is  personally 
Liable.  Policies  of  insurance  are  sometimes 
subscribed  by  procuration.  Sell's  Com.  i.  399, 
479,  tiOO  1  Bell's  Princ.  §5  321,  357  j  Thomson 
on  Bills,  220  ;  Davidson,  19th  April  and  4lh 
July  1815,  3  Dow,  218. 

?rDCUiator ;  a  general  tei'm  for  a  person 
who  acts  furor  iustuad  of  another,  and  under 


PRO 

his  authority.  Thus,  the  person  whom  tb« 
vassal  directs  to  make  resignatiou  in  th« 
hands  of  the  superior  Is  termed  hts  procnratw. 
Agents  practising  before  the  inferior  conns 
are  also  called  procurators.  When  the  Ad- 
miralty Court  was  abolished,  the  Admir^liy 
procurators  were  allowed,  during  their  re- 
spective lives,  to  conduct,  as  agents,  before  the 
Court  of  Session,  any  causm  competent  to 
that  Court ;  I  Will.  IV.  c.  69,  §  28.  Id  cMes 
under  the  Small  Debt  Act,  no  profesaiomdmao 
is  allowed  to  appear  for  a  party.  Ordinary 
procurators  may  be  suspended  or  stmck  of 
the  list  for  improper  conduct.  Stair,  B.  i. 
tit.  12,  §  12 ;  Ersk.  B.  iii.  tit.  3,  §  33  ;  Jf<rdM- 
rin's  Sheriff  Prae.  73  ;  Bank.  ii.  492  ;  Blair'i 
Justice,  h.  t. ;  Ross's  Lect.  ii.  136, 245 ;  Brme%'s 
Synop.  h.  t.     See  Agent. 

Prooorator-IiB<»l ;  is  the  ofBcer  appointed 
by  the  sheriff,  magistrates  of  burgbs,  or 
justices  of  peace,  at  whose  instance  criminal 
proceedings  before  such  judges  are  carried  on. 
The  procurator-fiscal  may  prosecnte  in  kit 
own  name,  and  for  the  public  interest,  all 
crimes  which  such  tribunals  may  competently 
try ;  but  where  he  has  reason  to  suspect  that 
any  complaint  made  to  him  tends  more  to 
vindicate  the  private  than  the  public  interest, 
his  duty  is  to  decline  giving  his  instance,  and 
to  offer  bis  concurrence.  This  last  he  it 
bound  to  give  to  all  applications  or  libels,  at 
the  instance  of  the  private  party  aggriered ; 
every  party  being,  by  the  law  of  Scotland, 
entitled  to  sue  not  only  fur  his  private  inte- 
rest, whether  to  the  effect  of  restitution  of  bit 
stolen  property  or  reparation  of  damaga 
sustained  by  any  crime  committed  against 
him,  but  also  for  the  public  interest,  to  re- 
press crime  by  punishment  ofthe  delinquent. 
And  to  this  effect  the  procurator-fiscal'a  oou- 
course  must  be  given,  if  the  complaint  be 
regularly  drawn.  Where  the  procurator- 
tiscal  gives  his  concurrence,  and  even  acta  as 
the  informer's  agent,  he  is  not  liable  to  an 
action  for  malicious  prosecution  ;  ArbvoUe, 
27th  April  1815,  3  Doib,  160.  All  precogni- 
tions as  to  persons  accused  of  crimes  are  now 
taken  by  the  procurator-fiscal,  either  before 
the  sheriffs  or  sheriff-substitute,  or  the  magis- 
trates of  the  different  counties.  But  when 
declarations  of  accused  parties  are  bakea 
before  the  justices  of  peace,  the  proceeding 
should  be  remitted  to  the  sheriff  and  ee*- 
pletcd  by  the  procurator-fiscal  in  that  jnigA 
court.  By  the  Jurisdiction  Act,  which  Re- 
lishes the  mode  of  taking'precognitiona  by  the 
Porteous  Roll  clerk,  sberi^  eielonre^,  wi 
required  to  exercise  the  duty,  when  eriav 
are  committed,  or  reported  to  thaai.  Thl 
shei-iff  and  his  procurator* fiscal,  tkmlhll^ 
should  immediately, or  assoonaa  AeuJgaM 
of  thorasf  permits,  take  and  report  fn^K 
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tioiu.  In  &1I  cases  where  iDformation  as  to 
any  crime  has  been  lodged  with  the  procura- 
tor-fiscal, it  is  hiB  duty  immediately  to  ascer- 
tain the  truth  or  fabehood  of  the  information 
given ;  to  obtain  correct  evidence ;  to  secure 
the  accused ;  to  prevent  the  oppression  of  the 
innocent,  and  the  escape  of  the  guilty ;  to 
preserve  from  corruption  the  sources  of  evi- 
dence and  to  make  a  true  report  to  the  judge  ; 
and  tne  officers  of  the  Crown.  There  being 
no  coroner  in  Scotland,  it  is  the  duty  of  the 
sheriff  and  his  procurator-fiscal,  in  caaea  where 
there  is  reason  to  suspect  that  any  individual 
has  met  his  death  by  violence,  or  from  other 
than  natural  causes,  immediately  to  have  the 
body  examined  by  medical  men,  and  to  take  a 
precognition  regarding  the  circumstances  of 
the  case.  And  where  murder,  fire-raising,  oi 
any  of  the  greater  crimes  have  been  com- 
mitted, these  officers  frequently  repair  to  the 
qrat,  for  the  purpose  of  better  ascertaining, 
and  of  being  able  to  r^ort  upon  the  dif- 
ferent circumstances  and  appearances  which 
the  ease  may  eihibit.  Of  late,  it  has  been 
the  practice  of  Crown  counsel  to  send  many 
cases  of  a  description  which  were  formerly 
tried  in  the  Court  of  Justiciary  to  be  tried 
before  the  sheriff  with  a  jnry ;  and  in  these 
cases  the  procurator-fiscal  is  the  prosecutor. 
Although  appointed  by  the  Bberi%,  the  pro- 
curators-fisuU  of  counties,  from  their  cumula- 
tire  and  extensive  jurisdiction  over  the  whole 
county,  are  accountable  to  the  Crown  counsel 
for  the  proper  discharge  ofthe  criminal  duties; 
and  in  all  cases  of  difficulty,  it  is  their  duty 
to  commuoicate  with  the  Crown-agent,  for 
the  advice  of  the  Crown  counsel ;  all  the  cor- 
respondeuce  of  the  fiscals  being  through  the 
Crown-agent.  The  procurators-fiscal  are  now 
paid  by  salaries.  To  sustain  an  action  of 
damages  against  a  procurator-fiscal,  malice 
must  be  averred.  Mwire  v.  Taylor,  Feb.  25, 
1845,  7  D.  5O0.  AU  the  fines  imposed  by  the 
court  as  punishments  are  payable  to  the  fiscal, 
who  is  bound  to  account  for  them  to  the  Ex- 
cheqner  in  eases  which  have  been  reported  to 
the  Crown  conosel ;  and  to  the  county  and 
sheriff  in  other  cases.  iJani.  ii.  492  ;  Bukh. 
Juttiee,  i.  96 ;  Taits  Justice,  voce  PaHia ;  Tait 
m  Evidmci,  272.    M'Glaehaa'a  Frac.  88. 

ProcuTaiory  of  BeiignatioiL  A  procura- 
tory  of  resignation  is  a  written  mandate  or 
authority,  granted  by  a  vassal,  whereby  he 
authorises  his  feu  to  be  returned  to  his  supe- 
rior, either  to  remain  with  tlie  superior  as  his 
property— in  which  'csfie  it  is  said  to  be  a 
resignation  ad  remanenltavt — or  for  the  pur- 
pose of  the  superior's  giving  out  the  feu  to  a 
new  vassal,  or  to  the  former  vassal,  and  a  new 
series  of  heirs ;  which  is  termed  a  resignatii 
iufavorem.  The  procurator;-  of  lesiguation 
usually  inserted  as  a  clause  in  the  deedufl 
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conTeyance ;  or,  with  the  addition  of  a  testing 
clause,  a  procuratory  of  resignation  may  con* 
stitute  the  entire  deed.  The  procuratory 
authorises  a  certain  person  or  persons  (the 
name  being  left  blank)  to  appear  in  presence 
ofthe  superior  or  of  his  commissioners,  author- 
ised to  receive  resignations,  and  there,  as 
procurators  for  the  granter  of  the  procura- 
tory, to  resign  the  subject  into  the  bauds  of 
the  superior,  by  delivery  of  staff  and  baton, 
and  that  either  ad  remanenliam  or  in/avorem ; 
and  for  new  infeftments  to  be  given  in  favour 
of  the  dispones  or  of  the  vassal  himself,  and  a 
new  series  of  heirs.  Hence,  entails  are  fre- 
quently executed  in  the  form  of  procuratories 
of  resignation.  The  procuratory  of  resigna- 
tion is  the  warrant  to  the  superior  to  give 
out  of  new  the  property  of  the  vassal.  On 
the  death  of  the  vassal,  the  superior  may 
voluntarily  renew  the  right  in  favour  of  the 
heir  of  investiture  by  a  precept  of  dare  eon- 
flat ;  or,  under  statutory  authority,  he  may  be 
required  to  grant  a  charter  of  adjudication, 
or  a  charter  of  sale.  But,  with  those  ex- 
ceptions, the  resignation  made  under  author- 
ity of  the  procuratory  of  resignation  is  the 
only  form  by  which  the  superior  is  vested  with 
any  title  to  give  out  a  new  right.  Prior  to 
the  passing  of  the  act  1693,  c.  35,  procura- 
tories of  resignation,  as  being  mandates  to 
the  procurators  of  the  vassa^  fell  by  the  death 
either  of  the  grant«r  or  receiver.  But  by  that 
statute,  it  was  declared  that  the  procuratory 
of  resignation  might  be  the  'warrant  of  resig- 
nation, after  the  death  either  of  the  granter 
or  of  the  receiver.  The  procuratory  of  re- 
signation necessarily  forms  part  ofthe  dispo- 
sition of  sale,  because  it  is  requisite  that  the 
purchaser  should  be  enabled  to  enter  with  the 
seller's  superior  by  resignation.  It  is  inserted 
also  in  a  disposition  by  a  superior  to  his  vas- 
sal ;  and  in  a  disposition  of  the  feu  by  a  vassal 
favour  of  his  superior,  the  procuratory  of 
resignation  ia  the  regular  form  by  which  the 
restoration  of  the  property  to  the  superior  is 
authorised.  See  Ertk.  B.  ii.  tit.  7,  6  17, 
ei  teq^  and  B.  iii.  tit.  3,  §  42;  BS'i  Frinc. 
p.  288,  et  teg. ;  BM  on  Purcluuer's  Title,  35. 
42;Jurid.  S/yfes,  i- 211;  Ross't  LeeL  ii.  223, 
234,245.    See  Retignation.     Charter.     Dispo- 

By  the  act  10  and  11  Vict.  c.  48,  1847, 
the  procuratory  of  resignation  in  a  disposi- 
tion is  now  framed  in  these  terms :  "  And  I 
resign  the  said  lands  and  others  for  new 
infeftment;"  and  the  clause  so  framed  is 
equivalent  to  a  procuratory  of  resignation  in 
the  old  form,  and,  in  the  case  of  couveyances 
by  a  vassal  to  his  superior,  is  equivalent  to  a 
procuratory  of  resignation  ad  rcmaneJitiam. 
See  Titles  to  Land. 

Prodigals;    are  those  of  a   profuse   and 
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facile  disposition — the  fit  sulijects  of  toIdd- 
tary,  or  of  legal  intardictioo.  See  Inkr- 
diclion.     CuToUny. 

Prodnctioii.  In  judicial  proceediogs,  writ- 
ten docnineDto  produced  in  process,  tn  medum 
probationit,  or  in  sopport  of  the  action  or  de- 
fence, (ire  technically  called  productiom.  So 
also  in  an  action  of  reduction,  the  writ,  or 
deed,  or  decree,  called  for,  in  order  to  its  being 
judicially  set  aside  or  reduced,  is  called  the 
production;  which,  unless  the  defender  have  a 
good  objection  to  the  pursuer's  title,  or  some 
other  valid  prelimioary  defeuce,  he  must 
tatitfy  (as  it  a  expressed),  that  is,  judicially 
produce.  See  tbe  practical  rules 
point  explaiued,  voce  Reduction. 

Documents  intended  to  be  founded  on  by  a 
party  mast  be  produced  before  the  record  is 
closed,  ifin  his  possession,  or  within  his  power. 
This  rule,  however,  does  not  apply  to  pro- 
ductions at  a  jury  trial.  See  the  case  of 
Camerony,  Camerm't  Tnttlee*,  Dec  21,  1850, 
13  D.  412. 

Prodootioil  of  article*  at  criminal  tried. 
Writings  and  other  articles,  such  as  the  pri- 
soner's declaration,  the  forged  writings,  the 
stolen  goods,  the  instruments  of  murder,  die. 
produced  at  a  trial,  do  not  constitute  evidence, 
unless  authenticated  by  the  testimony  of  wit- 
nesses. In  theft,  the  goods  stolen  ought  to  be 
described  by  the  owner  before  being  put  into 
his  hands  to  be  sworn  to  by  him  ;  and  he  must 
state  his  reasons  for  certain  knowledge,  if  be 
identify  the  goods  absolutely.  It  must  like- 
wise be  proved  that  the  goods  produced  were 
found  upon  the  prisoner.  Where  the  articles 
are  of  such  a  nature  that  they  cannot  be  pro- 
duced, the  question  of  identity  must  rest  od 
the  description  given  by  the  owner  and  wit- 
nesses, of  the  property  said  to  have  been 
stolen,  and  of  that  found  on  the  prisoner.  In 
forgery,  the  forged  writing  must  be  produced, 
if  iu  existence.  If  destroyed  by  the  panel, 
the  trial  may  proceed,  proof,  of  course,  being 
rendered  more  difficult.  If  lost  or  destroyed, 
but  not  by  the  panel's  fault,  it  is  a  question 
undecided,  whether  the  trial  may  proceed ; 
but  it  is  settled,  that  the  trial  cannot  proceed 
if  the  Don-production  is  in  any  way  owing  to 
the  prosecutor.  Notice  must  be  given  to  the 
panel  of  the  articles  to  be  produced,  that  he 
may  examine  them.  Sometimes  a  particular 
description  is  necessary,  which,  if  erroneous, 
ban  their  production.  Sometimes,  at  in  the 
case  of  stolen  goods,  general  mention  is  suf- 
ficient. A  witness,  to  illustrate  his  evidence, 
may  produce  an  article  unnoticed  in  the  libel ; 
but  such  an  article  cannot  be  left  to  become 
part  of  the  procsMi  aod  to  be  sworn  to  by  the 
other  witnesses.  Hwae,  i.  164  ;  Ji.  349,  388, 
535;  BvrneU,  200,  506,  558;  Stede,  21-6, 
128, 150  ;  AUmkU  Prac.  588. 


PRO 

Frohnity.  The  profanation  of  the  Sab- 
bath by  any  occupation  of  labour,  btuine*,  or 
sport,  or  other  secular  employment,  haa  ben 
prohibited  by  several  statutes,  from  1503, 
c.  83,  to  1672,  c.  22.  Justices  of  the  pewM 
are  charged  with  the  execution  of  these  lawt, 
and  any  person  m^  prosecute.  Blmii't 
Justice,  h.  t.;  Tait't  Juttiee,  h.  t.  See  BUt- 
phemy.     Sunday. 

Profit!,  VioUnt    See  Violwt  Pro/U. 

ProgTBH  of  Titles.  A  progress  of  titles, 
in  its  most  ordinary  acceptation,  signifin  loeh 
a  series  of  the  title-deeds  of  a  landed  estate, 
or  other  heritable  subject,  as  is  saffleient  in 
law  to  constitute  a  vdid  and  effectual  foudal 
title  thereto.  In  the  case  of  a  sale  at  a  ^ 
price,  the  seller  is  bound,  unless  it  be  otlwr- 
wise  stipulated,  to  give  the  purchaser  not  ealy 
a  disposition,  or  other  efifectual  deod  of  oen- 
veyanoe,  but  also  to  give  him  a  snOteient  pro- 
gress of  titles.  And  iu  practice,  the  seller 
usually  comes  under  an  express  obligation  to 
that  effect ;  the  legal  import  of  which  ia,  thai 
he  must  deliver  to  the  purchaser,  along  with 
his  disposition,  a  progress  of  deeds,  showing 
that  the  seller  has  in  his  person,  by  inherit- 
ance or  otherwise,  an  unimpeachable  feudal 
title.  But  where  the  seller  is  able  to  show 
an  unencumbered  title  complete  in  hia  peneeu 
and  that  of  his  predecessors  or  authors,  ex- 
tending backwards  for  forty  years,  and  stand- 
ing on  charter,  or  disposition  and  saBin«,  the 
purchaser  is  bound  to  accept  of  this  as  a  saf- 
fleient progress,  unless  he  can  point  ontspecilc 
objections.  Where,  however,  the  title  rtsti 
mainly  on  mere  possession  for  forty  years,  sock 
a  progress  will  not  amount  to  implement  ef 
the  seller's  objection.  Thns,  where  a  aelhr 
had  possessed  during  the  Ion;;  preeeriprtioa, 
but  there  were  the  following  objections  to  his 
title: — thatachartereonfirmedbythesaperiOT 
was  wanting  in  the  progress;  that  some  char- 
ters had  no  sasines  following  on  them  ;  wkik 
the  warrants  of  certain  sasines  were  awantiu; 
it  was  held  that  this  was  a  title  which  ■ 
inrchaser  was  not  bound  to  accept;  Ifmn, 
une  13,  1676,  JT.  14,  169.  Wher«  ife 
exposer  in  articles  of  roup  has  taken  (he 
purchaser  bound  to  satisfy  himself  with  te 
progress,  but,  at  the  same  time,  has  iKwad 
himself  to  give  a  "  valid  diipontioit,"  it  saa^ 
to  be  settled  that  the  purchaaer  is  not  b«nii 
from  pleading  that  the  title  offisred  is  legdlr 
objectionable.  See  Wadddl  r.  PtOMk,  Ulb 
June  1826,  6  S.  A  D.  999.  Bit,  so  Ik 
other  hand,  and  in  connection  with  At  MMk 
bject,  see  also  Rottand,  24Ui  Nor.  VtW, 
Xor.  14,  178  ;  Eat/,  10th  July  178S,  JKmwH 
183;  AnderKm,  4th  Dec.  1816,  P.  A;  A|b 
Tuthert.  26th  May  1825,  AS.A  D.  H|  Mfc 
12th  Dec.  1826,  2W.A  8.  fiSl.  i^mititm 
fi'cquently  arise  on  the  eflliKtof  ■Anri^'lHl 
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other  inteiraptioDi,  of  prescription  on  a  pro- 
Kreas  of  titles.  Stair,  B.  iv.  tit.  38.  §  19  i 
Erik.  B.  ii.  tit.  3,  ^  20 ;  Bank.  ii.  218,  688 ; 
Bell  on  Completiny  Titles,  IM  ;  Hoa'i  Lect.  ii. 
296.  S«e  Ditjtosition.  iSote.  Search  of  In- 
aunbranea. 

FrohibitioiL    See  Tailiit. 

Fromiu  and  Offor.  An  offer  is  ■  proposal 
made  by  the  offerer  to  the  person  to  whom 
the  offer  is  addressed,  to  give  or  to  do  some- 
thing, either  gratuitously,  or  on  an  onerous 
conuderation.  A  promise  is  an  offer,  with 
thif  addition,  that  the  promiser,  from  the 
nature  of  his  proposal,  thinlia  it  unnecessary 
to  wait  for  the  other  party's  assent,  which  he 
Ukes  it  for  granted  will  be  given  as  soon  as 
the  offer  is  known.  In  the  case  of  an  oSor, 
therefore,  there  is  no  amtmuu  inidemplad- 
him  until  the  offer  is  expressly  agreed  to. 
But  ss  soon  as  a  promise  is  made,  there  is 
contttitut  to  idem  placilvm  implied,  although 
not  ezpresEed.  An  offerer  is  not  bound  until 
his  offer  is  accepted.  A  promiser  is  bound  as 
soon  as  the  promise  reaches  the  party  to  whom 
it  is  made.  According  to  Stair,  the  neces- 
Mtf  of  acceptance  in  the  one  case  and  not  in 
the  other  is  to  be  accounted  for  in  this  way — 
that  an  offer  accepted  is  the  deed  of  two, 
while  a  promise  is  but  the  deed  of  one,  and 
has  not  implied  in  it,  "  as  a  condition,"  tiio 
acceptance  of  another ;  Stair,  B.  i.  tit.  10,  §§ 
3  and  4.  Whatever  supposition  is  adopted, 
the  practical  result  is  the  same ;  but  it  seemg 
more  in  accordance  with  the  general  doctrine 
of  agreements  to  hold,  that  obligation  can  only 
spring  from  consent;  and  that  this  consent 
exists  in  the  case  of  a  promise,  as  well  as  of 
an  accepted  offer.  The  presumption  does  not 
always  bold,  that  a  person  in  whose  favour  a 
proposal  ia  made  to  give  or  to  do  something 
gratuitously,  is  willing  to  accede  to  that  pro- 
posal. And  when  the  proposer  expresses  any 
doubt  upon  this  point,  he  is  not  bound,  unless 
by  the  express  acceptance  of  the  other  party. 
Thus,  a  person  offered  by  letter  to  become 
debtor  for  a  sum  due  by  his  mother,  but  re- 
quested to  know  whether  the  creditor  agreed 
to  this.  The  creditor  did  not  expressly  ac- 
cept the  offer,  and  the  offerer  was  held,  after 
bis  mother's  death,  not  bound  to  implement 
it ;  AUan  v.  Coltier,  June  26,  1664,  M.  9428. 
But  a  letter,  in  which  a  brother  promised  to 
give  a  bond  of  provision  in  favour  of  bis  sis- 
ters, and  two  bonds  for  L.250  each  in  favour 
of  his  brother,  was  held  binding;  Maclachlan, 
June  1, 1821,  1  S.  AD.  45.  A  promisedoes 
not  require  writing  for  its  constitution:  it 
may  be  either  verbal  or  by  letter.  It  cannot, 
however,  be  proved  by  witnesses :  the  writ  or 
oath  of  the  debtor  is  necessary.  Formerly, 
a  promise  might  be  proved  by  witnesses,  if  it 
was  of  the  nature  of  a  cautionary  engsge- 
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roent,  and  was  entered  into  at  the  same  time 
with  a  principal  obligation,  proveable  by  pa- 
role testimony ;  but  by  the  Mercantile  Law 
Amendment  Act,  19  and  20  Vict.  c.  60, 1856, 
all  guarantees  and  cautionary  obligations 
must  now  be  in  writii^. 

A  simple  offer  may,  in  ordinary  cases,  be 
accepted  at  any  time,  if  not  withdrawn.  But 
in  mercantile  transactions,  on  account  of  the 
danger  of  delay,  and  the  risk  that  the  market 
may  alter,  there  is  an  implied  condition  in  au 
offer  to  buy  or  sell  that  it  be  accepted  imme- 
diately, or  at  least  without  undue  delay,  and 
while  there  is  no  change  injurious  to  the 
offerer.  If  a  time  be  fixed  within  which  ac- 
ceptance must  be  made,  it  must  be  attended 
to.  Ad  offer,  bearing  that  an  answer  is  ex- 
pected in  course  of  post,  is  not  binding  after 
the  arrival  of  that  post  without  an  accept- 
ance. A  letter  by  the  first  mail-packet  trom 
abroad  is  held  to  be  in  course  of  post,  though 
private  ships  may  have  sailed  previously.  An 
acceptance  making  a  change  upon  the  pro- 
posed bargain  is  equivalent  to  a  new  offer, 
and  must,  in  its  turn,  be  agreed  to  by  the 
offerer.  Au  order  for  goods  must  either  be 
complied  with,  or  rejected  without  delay ;  but 
in  this  case,  a  formal  acceptance  is  not  ne- 
cessai?  to  bind  the  person  sending  the  order. 
A  lady  wrote  to  another  to  engage  a  servant, 
and  thereafter  not  to  do  so;  the  two  letters 
were  delivered  through  the  post-oiBce  si- 
multaneously to  the  servant.  It  was  held 
that  there  was  no  completed  contract,  and 
that  the  servant  was  not  entitled  to  wages; 
Cowtiett  of  Dvnittore,  Deo.  15,  1830,  Q  S.  A 
D.  490.  Where  the  acceptance  of  an  offer 
and  the  retractation  of  an  offer  are  posted  on 
the  same  day,  and  both  letters  ore  delivered  on 
the  following  day,  there  is  a  completed  con- 
tract. See  the  case  of  T/umion  v.  Jama, 
July  12,  1865,  1  D.  1,  Enk.  B.  iii.  tit.  2,  g 
1 ;  tit.  3,  §  88 ;  Stair,  B.  i.  tit.  3,  §  9 ;  til. 
10,  55  3-6  ;  More'g  Note*,  p.  Ixxii. ;  Brodi^t 
Sup.  907  ;  Bank.  vol.  i.  pp.  98,  323-5  ;  BeiPt 
Com.  i.  326, 397  ;  BeiPs  Frint.  §§  73-82  ;  II- 
latt.  ih. ;  Kamet'  Prine.  of  Egaity  (1825), 
127,  316-«,  63  ;  Hvnte^»  Landlord  and 
Tenant,  276,  327,  Hi;  BeU  <m  Leasa,  ii. 
115-7;  ra«nsOTi<m£t((j,  6,  336,524.  See 
Obligation.   Contract.    Loau  Pomitmtite,    Evi- 

Promiflwry.Kote.  A  promiawry-note  is 
a  written  obligation  by  one  person  to  pay  to 
another  a  certain  sum  of  money  on  demand, 
or  at  a  specified  time  after  the  date  of  the 
note. 

The  following  is  an  example  of  the  ordi- 
nary form  of  such  a  promissory-note : — 

"  L.lOO  sterling.  Bdinburyh,  (daU). 

Throe  months  alter  date,  I 
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promise  to  p»y  C.  D.  or  order,  at  (speciTy  a 
place)  the  Bum  of  One  Hundred  Pounds  Bter- 
ling,  vsluo  received." 

(Signed)        "  A.  B." 

Such  a  note  mnat  be  written  on  the  propoi 
Btamp,  any  error  in  that  respect  not  being 
suppiiable  afterwards;  and  the  note,  when 
completed,  possesses  all  the  privileges  of  a 
bill  of  exchange  as  regards  authentication, 
negotiation,  and  dilignuce  ;  23  Geo.  Ill,  c. 
18,  j  55.  See  Bill  of  Kxehaage.  An  acki 
lodgment  for  the  vecoipt  of  money,  '■/or 
Khieh  I  thaU  account,"  is  not  a  promissory- 
note.  See  on  this  subject  generally.  Pine  v. 
Smith,  2Sth  Feb.  1833,  9  S.  *  />.  473 ;  Thtm- 
ton  on  Sills,  p.  35,  2d  edit.;  Kou's  L. 
C.  C,  p.  52. 

FromolgfttunL  The  aete  of  the  Scottish 
Parliament  were  promulgated  by  praclama- 
tion  in  all  the  county  towus  in  the  Kingdom. 
They  were  afterwards  ordered  to  be  printed ; 
1540,  c.  127  ;  and  the  proclamation  of  them 
fell  ini«  disuse.  But,  by  the  act  1581,  c. 
128,  they  were  ordered  to  be  published  at  the 
market-cross  of  Edinburgh.  British  statutes 
come  into  operation  from  the  date  of  tlieir 
receiving  the  royal  absent,  unless  it  he  other- 
wise provided  in  the  act.  Ersh.  B.  i.  tit.  1, 
§  37 ;  and  ttat.  33  Geo.  III.  c.  13.  See 
A»geiil,  Royal. 

Promotonm.  One  is  said  to  have  a  qva*i 
loan,  or  prarnvtuum,  of  a  sum  which  has  been 
paid  to  hiui  when  it  was  not  due,  and  which 
be  is  therefore  bound  to  restore.  Slair,  B.  i. 
tit.  7,  §  9  ;  tit.  2,  §  5.     See  CoadUiio  ladtbiti. 

troot.     See  Eeidencs. 

Proper  Xnrudiotion.  Proper  jurisdiction, 
aa  coiitradistinguislied  from  delegated  juris- 
d.ctioo,  is  that  which  belongs  to  the  judge  or 
magistrate  himself,  in  virtue  of  his  office; 
whereas  delegated  jurisdiction  is  that  which 
is  communicated  by  a  judge  to  another  who 
acts  in  his  name,  called  a  depute  or  deputy ; 
Erik.  B.  i.  tit.  2,  $  13.  See  DeU^aUd  Juris- 
diction. 

Property ;  is  the  exclusive  right  of  using 
and  disposing  of  a  subject  as  one's  own.  Hence, 
the  proprietor  of  a  subject,  whether  heritable 
or  moveable,  may  give  it  away,  or  sell,  or 
burden,  or  pledge  il,  or  create  a  servitude 
over  it.  So  aiso  the  same  subject  may  be- 
long to  two  equally,  which  is  termed  joint 
property,  or  common  properly.  Moveable  pro- 
perty once  vested  in  a  person  must  remain 
his  until  it  ceases  to  be  so  by  bts  voluntary 
act,  by  delinquency,  or  by  dereliction.  But 
heritable  property  is  not  Inst  by  dereliction 
alone.  In  order  to  give  effect  to  the  derelic- 
tion of  heritage,  thej'e  must  he  a  title  in 
another  founded  in  the  positive  prescription. 
See  DereUetion.     Pitscriplion.     Occupancy  is 
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admitted  by  the  law  of  Scotland  si  s  miit 
of  acquiring  property  as  to  those  iDblMU 
only  which  have  continued  in  their  orijiul 
state  unappropriated,  whether  the  isbjM 
he  animate  or  inanimate,  as  preciont  Homi 
which  never  have  had  an  owner,  wild  bessb, 
fuwls,  or  fishes.  But  with  this  eicepuoa, 
property,  both  heritable  and  moveable,  is  re- 
gulated by  the  rules  of  law  in  its  cooitiutict 
and  transmission.  Difficult  qnettiooi  mai- 
tinies  occur  as  to  the  right  of  coDtermiiKitii 
proprietors  to  make  alterations  upon  ikir 
own  property,  which  may  affect  the  fntftit; 
of  their  ueighbours.  Some  of  these  quettJiB 
have  been  already  considered  under  the  ir- 
ticles  Common  Property,  and  Ommm  Ititmi 
A  proprietor  has  the  exclusive  right  to  ik 
occupation  and  use  of  his  property,  a  M' 
utjiie  ad  centrum.  He  may  therefore  prevtm 
any  encroachment,  however  inoffensiTe,  ud 
on  whatever  pretence.  Contrivances  iisn 
been  employed  for  the  purpose  of  prevratiii 
encroachments,  as  to  the  legality  of  wbkk 
see  Spring-^ns.  Every  proprietor  msj  iv 
what  he  tikes  with  his  own,  provided  tbii  it 
does  not  thereby  injure  the  property  of  an- 
other ;  the  remedy  to  the  sufferer  \kik 
damages  for  an  injury  inflicted,  and  inttrdui 
against  any  injury  threatened.  Neither iii 
proprietor  entitled  to  exercise  his  right  of 
property  solely  for  the  purpose  of  incomnitiJ' 
lug  his  neighbour.  See  Emuiatio  otciHi.  fin 
one  cannot  be  restrained  in  the  beneficisl "' 
legal  use  of  his  property,  merely  becsBie  it' 
convenience  may  result  to  a  neighboar.  h 
proprietor  may  build  to  the  very  verge  of  hii 
ground,  even  though  he  should  stop  ail  iii 
neighbour's  lights.  SeeLisfAl.  Landloolij 
inferior  must  receive  the  water  of  thesBp^ 
rior  land ;  but  the  inferior  proprietor  ii  dm 
entitled  to  dam  up  the  water  so  as  10  (en^  i' 
back  upon  the  higher  ground.  A  proprietor 
may  dig  his  ground  and  remove  the  earth  to 
the  very  vei^  of  bis  property ;  but  if  hii 
operations  injure  a  neighbouring  propert<, 
or  remove  the  support  from  a  neigbbonrii^ 
tenement  so  as  to  cause  it  to  fall,  or  pat  il  ii 
danger  of  falling,  he  may  be  interdicted  fn« 
proceeding,  or  made  liable  for  the  loss.  Ths 
matter  must  necessarily  depend  upon  Um  cir- 
cumstancea  of  each  particular  case.    A  f^ 

!>rielor  who,  in  digging  up  an  old  waH,  wn> 
ower  than  the  foundation  of  his  neigUMf'i 
house,  which  was  thereby  injured,  wastoo^ 
liable  for  damages  ;  Uobertton,  May  18tUS& 
A  S.  A  D,  6.  DamagBS  were  UMUid  is 
the  Jury  Court  for  injury  dooe  t*  s  l< 
by  improperly  excavating  the  foaBd^i<~ ' 
adjoining  one;  CaUender,  July  1^-1 
Mw.  108 ;  and  Doaylat,  Sept.  U^  1 
ifur.  ISO.  A  pei-son  who  had  |M 
buildiug-stance  adjoining  ft  twiiwrt 
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bftdnosunkBtorey,  intinutedhii  Intentioo  of 
flxcftvating  hU  ground  for  the  purpose  of 
haviiiga  sunk  storey.  TIiib  was  resisteil,  and 
interdict  agKiost  itgraDted  bytbeLurdOrdi 
narj,  and  his  judgment  adhered  to  by  the 
Court,  on  the  ground  that  the  eiravation 
would  endanger  tfav  safety  of  the  neigbbi 
ing  teoement,  and  that  the  buildiaga  in  that 
stroet  all  wanted  saalc  areas;  Murray,  Dec. 
.4,  1834,  13  5.  rf  A  U9j  £r«fc.B.ii.  tit.  1,  § 
1,  a  M^. ;  feJTi  Prine.  \  936 ;  ISMtt.  940 ; 
.Smut.  Toi.  i.  pp.  10,  64.  604,  529 ;  iii.  61 ; 
SrewH't  Synop.  h.  I.  and  p.  337 ;  Skau't  Di- 
gett,  \.  t.     Sw  JfU  in  Re,     Cotmaon  Property, 

Property  Tax.  The  income  or  property 
tax  was  flnt  imposed  by  39  Qeo.  III.  c.  13 
(9th  January  1799) ;  and  after  having  been 
the  subject  of  various  statutes,  it  finally  ex- 
pired on  6tb  April  1816.  See  56  Geo.  III. 
C  65.  An  income  tax  was  again  introduced  by 
the  act  5  and  6  Vict,  c  35,  and  still  continues. 
The  last  act  on  the  subject  is  22  and  23  Viet 
c  18, 1859. 

Propinqiiity.     See  Kindred,     Svecetiion. 
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FropQBed  and  Bapelled.  Pleas  proponed 
and  repelled  are  those  pleas  which  bave  been 
stated  in  a  court  and  repelled  previoos  to  de- 
cree being  given ;  and  in  the  Court  of  Session 
so  reduction  of  a  decree  on  such  grounds  will 
be  allowed.  Slair,  B.  iii.  tit.  1,  f  46 ;  tit.  62, 
§  7 ;  Brtk.  B.  ir.  tit.  3,  §  3  ;  BaJik.  vol.  ii.  p. 
679 ;  Beii't  Prmc  p.  665.  See  CompeUnt  and 
Omitted.    Decree. 

Fropcnvitu ;  preporlalio  atmte;  "  tbe  pro- 
port,  report,  declaratioD,  deliverance,  Terdict, 
or  Buithsaying  of  an  aBsiie."     Skene,  h.  t. 

Prorogation.  In  judicial  proceedings,  a 
prorogation  is  a  prolongation  of  the  time  ap- 
pointed for  reporting  a  diligence,  lodging  a 
paper,  or  obt«mpering  any  other  judicial 
order.  By  the  act  13  and  14  Viet.  c.  36, 
1830,  prorogations  may  always  take  place  by 
the  writtea  consent  of  partieB,  either  before 
or  after  the  lapse  of  the  period  appointed  for 
lodging  any  paper.  A  prorogation  may  also 
be  granted  by  the  Lord  Ordinary  once  with- 
out the  conBODt  of  partieB,  on  special  cause 
shown,  and  the  nature  of  the  cause  must  be 
Bet  forth  in  the  interlocutor  granting  the 
proregatiou ;  but  the  Lord  Ordinary  cannot 
grant  prorogation  oftener  than  once,  even 
-upon  cause  shown,  unless sucbconrseshallhave 
been  allowed  by  the  Inner  House  on  the 
report  of  the  Lord  Ordinary. 

norontion  of  JnrisdiotioB ;  is  that  juris- 
dicljon  wnicb  is,  by  the  consent  of  the  parties, 
conferred  on  a  judge  otherwise  incompetent. 
The  consent  may  he  either  express  or  implied, 
as  by  proponing  defences  in  eama,  or  the  like. 
But  a  clanse  consenting  to  registration  in  a 
particular  Judge's  court-bookB,  does  not  imply 
2u 


a  pror^ation  of  that  judge's  authority  as  to 
questions  afterwards  arising  concerning  the 
legal  import  of  the  writing  bo  registered;  and 
in  general,  in  order  to  render  prorogaliuu 
effectual,  the  jndge  must  have  a  jurisdiction 
snsceptible  of  prorogation.  Thus,  it  is  inad- 
misBilile  where  his  jurisdiction  is  excluded  by 
statute;  or  when  the  judge's  judicial  commis- 
sion is  vacated  or  has  expired;  or  where  be  is 
acting  extra  lerritorium.  A  defender,  how- 
ever, whose  domicile  is  beyond  a  particular 
judge's  territory,  may,  if  cited  within  that 
territory,  subject  himself  to  the  jurisdiction 
by  appearing  in  court  and  offering  peremptory 
defences.  Prorogation  of  juri^ction  from 
causes  of  one  description  to  those  of  a  totally 
different  description  is  inadmissible.  Yet, 
where  the  cause  is  of  the  same  nature  with 
those  to  which  the  judge  is  competent,  proro- 
gation is  admitted.  Thus,  where  the  proper 
jurisdiction  of  the  judge  is  confined  to  cauBes 
amounting  to  a  certain  value,  parties  may 
prorogate  the  jurisdiction  to  causes  above  that 
value,  unless  the  statute  conferring  the  juris- 
diction prohibits  it,  or  expressly  limits  the 
jurisdiction.  Prorogation  is  not  admitted  in 
the  Qneeo's  causes,  lest  the  Crown  should  suffer 
by  the  negligence  of  ils  officers.  Erek.  B.  i.  tit. 
2,  §  27,  ei  teg. ;  see  Ivory't  Nota;  Bank.  ii.  471. 
See  al«o  Dedtnature,     Jvtticet  of  Peace. 

PrOTOgatioii  of  a  Leue ;  is  the  extension 
of  it.  In  strict  phraseology,  a  prorogation 
has  been  said  to  differ  from  a  renewal  in  this, 
that  the  former  is  simply  an  extension  of  a 
lease  which  has  expired,  and  which  it  ought 
to  recite ;  while  a  renewal  commences  prior 
to  the  expiration  of  the  old  lease,  and  makea 
some  alteration  on  it.  This  distinction  hoi 
not  been  observed  in  practice;  and  proroga- 
tion and  renewal  are  used  indiBCriminately. 
The  same  legal  requisites  are  necessary  to 
coDBtitute  a  prorogation  as  to  constitute  the 
original  lease.  Stair,  B.  ii.  tit.  8,  §  12 ; 
More't  Notet,  p.  ccxiv. ;  Ersk.  B.  ii.  tit.  6,  § 
25,  NeU;  Bank.  ii.  52,  64,  72  ;  Befft  Com.  i. 
~"  ;  Rou't  heeU  ii.  500  ;  Biil  on  Leaget,  i.  55, 

,  88,  117,  284;  Hunter's  Landlord  md 
Tenant,  341,  391.     See  Leate. 

Frorc^rne.  The  Parliament  is  said  to  stand 
prorogued  when  it  is  continued  from  one 
session  to  another.  The  prorogation  is  made 
by  the  royal  authority,  either  by  royal  com- 
missioners, who,  iu  the  Sovereign's  name, 
prorogue  the  Parliament,  or  the  prorogation 
may  be  made  by  royal  proclamation.  Sea 
Parliament. 

Froaeontion,  CrimiuL  See  CriminalPro- 
eeeution, 

Proipeot    See  Light. 

Proteotioa  ttgoiut  Penonal  Diliganoe, 
This  is  given  by  the  law  in  the  following 
cases : — 1.   The  persons  of  peers,  ar.d  of  the 
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widows  of  peers,  are  exempted  from  diligence. 
2.  Members  of  Farliameot  are  protected 
against  personal  execution  by  privilege  of 
Parliament.  3.  Married  women  for  civil 
debts.  4.  Minors  under  the  age  of  pupillarity. 
The  Palace  ofKotjrood  House  audits  precinett 
afford  a  tanctaary  to  debtors.  Besides  the 
protection  against  arrest  for  ciTil  debt  thus 
obtained,  the  execution  of  a  caption  may  be 
stayed  by  the  judge,  whenever  it  is  necessary 
to  call  tne  person  against  whom  such  a  dili- 
gence  has  issued  or  may  issue  to  give  his 
evidence  in  a  cause.  For  this  purpose  the 
judge  may,  under  the  nets  1663,  o.-  i,  and 
1681,  0.  d,  grant  a  personal  protection  for 
such  time  as  may  be  requisitfr— the  same  not 
exceeding  a  month ;  and  as  a  safeguard  against 
fraud,  the  party  calling  the  witness  most,  by 
the  act  1681,  c9,  make  oath  that  be  believes 
the  witness  to  be  a  material  one,  and  the 
creditor  must  also  be  called  to  object  to  the 
protection  if  heseesproper.  UndertheBank- 
rupt  Statute,  a  personal  protection  may  be 
given  by  the  Court  on  awanling  sequestration 
until  a  meeting  of  crediton,  and  a  majority  in 
number  and  value  of  the  creditors  may  al^er- 
warik  renew  the  protection.  Lastly,  Decree 
in  an  action  of  ces»io  fronorum  may  be  regarded 
as  a  protection  to  the  debtor  who  has  made 
the  cettio,  until  his  circumstances  improve. 
Enk.  B.  iv.  Ut.  3,  §§  24-26 ;  Rots'i  Ltet.  i.  329. 
See  Cettio  Bonontm.  Frivilege.  Pertonal 
ProtteUon.     Sanetuaty. 

ProtMt,  HotamL  Requisitions  and  inti- 
mations are  often  made  onder  form  of  notarial 
instrument;  in  which  the  notary  protests 
that  the  party  against  whom  it  is  directed 
■hall  be  liable  to  certain  effeets  set  forth  in 
the  instrument ;  but  all  those  notarial  instru- 
ments which  are  not  held  in  law  to  bc're- 
quisite  as  legal  solemnities  require  to  be 
supported  by  the  parole  evidence  of  the  notary 
and  witnesses  present.    8ee  Evidence. 

ProtMtatiUL  Where  a  pursuer,  advocator 
or  suspender,  after  having  raised  an  action, 
tails  to  insist  in  it,  his  opponent,  by  means  of 
protestation,  may  compel  him  either  to  pro- 
ceed or  to  suffer  the  action  to  falL  After  the 
lapse  of  the  indueue  of  a  summons,  if  the  pur- 
suer does  not  proceed  to  call  and  enrol  it,  the 
defender,  if  he  pleases,  may  put  up  protesta- 
tion, which  is  done  by  delivering  to  one  of  the 
Outer-House  clerks  a  note  for  insertion  in 
the  Minute-book  of  the  Court  of  Session, 
specifying  the  names  of  the  parties  and  the 
date  of  the  snmmoos,  with  the  names  of  the 
dttfender's  counsel  and  agent  This  note, 
which  is  called  a  protestation,  and  which  must 
be  dated  on  a  sederont^ay,  is  then  inserted 
in  the  Minute-book  by  the  keeper,  and  thus 
published  or  notified  to  the  profession.  If, 
within  nine  free  days  after  its  date,  a  certifl- 
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cate  is  prodneed  to  the  Minnte-beek  Keepn^ 
from  a  depute-clerk  of  Session  or  hu  tmiMA, 
that  tbe  summons,  suspensioD,  or  adroeatiai 
in  question  (as  the  ease  may  be),  has  Um 
duly  lodged  with  him  for  calling,  tbe  HiaUs- 
book  Keeper  is  bound  to  toon  the  proteststioa. 
as  it  is  expressed,  and  the  dsrk  isnii^  d» 
certificate  is  bound  to  call  the  siuraiaac,  h., 
regularly  and  immediately.  But  if  no  aiA 
eertiflcaie  is  produced  within  the  nine  ds}\ 
the  Minute-book  Keeper,  on  the  appUcsius 
of  tbe  party  putting  up  the  protestation,  tiH 
give  it  out  to  t>e  extracted,  sfter  whiek  it 
cannot  bo  scored.  When  tbe  extract  itiigMi< 
unless  the  defender  chooses  volantarilytoptB 
from  his  protestation,  the  action  is  at  aa  tad, 
and  the  defender  cannot  be  called  on  toaatKr 
till  cited  on  a  new  summons,  or  until  a  stt 
advocation  or  suspension  has  been  raised.  Tk 
same  course  may  be  followed  when  the  ps^ 
suer,  after  calling  the  summons,  iails  tonrd 
it  Where  the  summons  has  not  been  edid, 
the  protestation  must  be  put  up  within  jw 
and  day  of  the  diet  of  oompearance ;  for  sftff 
that  period  the  instance  falls,  and  protcststia 
is  unnecessary.  But  where  the  sumBOBsbi 
been  called  and  not  enrolled,  the  protettattts 
may  be  put  up  at  anytime  within  forty  yesn; 
— attending  to  this,  however,  that  after  tb 
lapse  of  one  year  from  the  date  of  the  csllisg 
the  process  is  asleep,  and  before  pnttiag  s| 
protestation  a  summons  of  wakening  mnrt  t« 
raised  against  the  pursuer,  the  protsstatiss 
in  that  case  being  called  a  "  protestatitm  npa 
a  wakening."  The  difference  In  this  i«JkI 
between  a  summons  and  a  suspension  ors^ 
vocation  is,  that,  until  called,  a  summosi,  si- 
though  it  may  fall,  cannot  fall  asleep;  whosH 
letters  of  suspension  or  of  advocation,  whetbar 
executed  or  called  or  not,  within  &  yearaflit 
the  date  of  aigneting  or  compearance,  nsj 
fall  asleep.  There  were  formerly  techaietl 
differences  between  protestations  in  ordiasij 
actions  and  in  suspensions  and  advocations;  hal 
now  the  procedure  in  both  cases  is  very  hrI 
alike.  SeethesubjectleamedlyexponndaJ^ 
Mr  Beveridge,  Form  <^  Proceit,  i.  279-81. 
See  also  A.S.  Wih  July  1828,  §§  30,24;  X& 
8th  Ms  1631,  and  SkaiuTt  Prac.  i.  172,<(«f 
By  the  act  13  and  14  Vict,  c  36,  l^tk 
extract  protestation  contains  a  decrM  Iw 
L.3,  3s.  of  protestation-money,  if  it  is  a  pr 
testation  for  not  calling.     If  it  is  • 


writ,  with  or  without  defenoes  or  aHMiKO 
the  case  may  require,  the  defender  «r  M^p*^ 
dent  is  entitled  to  his  just  axpeaaea  hWIV 
party  and  party.  A  pumer  mr  ^MPP' 
against, a  protestation  for  not  awtai|^|(jV 
time  not  later  than  ten  dan  aihrviiriV* 

■  ■    •     -     rii^ifti 


has  bean  given  out  for- 
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trut  has  twen  Jsined  or  not,  ly  lodging  with 
the  elerk,  in  order  to  cfklling,  the  iiiminons  or 
other  writ,  with  the  relatire  docameuts,  ao 
compaoied  b;  the  receipt  of  the  agent  for  the 
defender  Tor  the  snin  of  L.3,  Sa.  of  protestation- 
moae;,  or  conaigning  the  money  itMlf  in  the 
hands  of  the  clerk  for  the  dm  of  th«  agent, 
and  payable  to  him  on  demand.  A  pursuer 
tniy  also  be  reponed  for  not  enrolling  and 
jiutsting,  hj  enrolling  bis  suromons  and  other 
writ  in  the  Outer-Honse  Roll,  and  forthwith 
lodging  the  irrit,  with  the  enrolling  clerk's 
certificate  of  enrolment  annexed,  in  the  hands 
of  the  clerk,  accompanied  b;  the  receipt  of 
the  agent  for  the  defender  for  the  total 
amonnt  of  the  protestation-money  and  expense 
of  extract,  or  consign  ing  the  money  itself  in 
the  hands  of  the  clerk  for  the  nee  of  the  agent. 
Whenerer  aaummons  or  other  writ  shall  have 
been  duly  enrolled  by  the  pursn^;'  in  the 
Onter-Eonse  Roll,  whether  protestation  shall 
hare  been  pat  np  or  not,  it  becomes  to  all  in- 
tents and  purposes  a  depending  procen,  under 
control  of  the  Lord  Ordinary  and  of  the 
Court,  until  Anally  disposed  of  by  iQt«rlocutor. 
In  the  inferior  courts,  the  defender,  im  the 
day  of  compearance,  or  on  any  subsequent 
court-day  within  the  year,  may  prodnoe  the 
copy  summons  and  citation  served  on  him, 
and,  by  motion  minuted  in  the  roll-book  of 
the  court,  crave  protestation.  On  this,  the 
inferior  judge  admits  the  protestation,  and 
aasoilzies  the  defender  with  a  certain  sum  in 
name  of  costs ;  and  after  the  lapse  of  seven 
Free  days  (or  of  forty-eight  hours,  where 
arrestments  hare  been  used),  the  defender 
nay  extract  the  protestation,  and  the  action 
falls.  Bat,  at  any  time  before  extract,  the 
»araaer  may  produce  the  summons,  and  get  it 
tailed,  on  payment  of  the  expenses  decerned 
or  ;  A.  S.  I2th  Sn.  1825  ;  Madawrin't  Form 
'f  Pr»ct*i,  p.  109.  See,  on  protestation  under 
he  former  law,  and  generally,  Ertk.  S.ir.  tit. 
,  §  7,  suid  tit.  3,  5  21 ;  Ivory't  Form  of  Pro- 
Mt,  p.  185  ;  Stair,  B.  iv.  tit.  1,  §  52,  et  teq. ; 
^nk.  ii.  513,  615  ;  BtOft  Prme.  664. 

Protoatiiiff  of  Billi.  The  protest  of  a  bill 
1  the  DoUrial  evidence  of  a  demand  for  pay- 
leot  having  been  made,  by  a  notary,  in  pre- 
ince  of  witnesses,  at  the  place  where  the  bill 

I  payable.  In  order  to  preserve  recontH 
gainst  the  drawer  and  indoners,  this  protest 
mat  be  taken  on  the  last  day  of  grace.  See 
<ays  of  Oract,  Naliitg  a  BiU.  But  as  agsjnst 
le  acceptor,  the  bill  may  be  protested  at  any 
me  within  six  months  of  the  term  of  pay- 
ent,  to  the  effect  of  recording  such  protest, 
id  expeding  summary  diligence  against  ttie 
loeptor.  Where  there  is  no  place  of  pay- 
ent,  the  demand  roust  be  made  in  presence 
'the  acceptor,  or  at  his  dwelling-house.    A 

II  may  also  be  protested  for  noD-aoceptanee. 
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A  copy  of  the  hill  is  prefixed  to  the  protest ; 
and  the  notary,  in  bis  instrument,  statos  the 
proceedings,  and  the  protest  against  the  ac- 
ceptor, and  all  concerned,  for  payment,  da* 
mf^es,  &C.  This  protest  may  be  recorded 
within  six  months,  and  become  the  warrant 
of  letters  of  horning,  &c.  Ertk.  B.  iii-  tit.  2, 
§  33;  Stair,  B.  i.  tit.  11,  §  7  ;  Bdl'a  Prine. 
p.  91 ;  niusU  236 ;  Tkmson  on  Bilh,  442, 766, 
et  Kq. ;  Tait  on  Evidtnee,  Sd  edit  22,  33-4 ; 
Jurid.  Stylet,  2d  edit  ii.  10,  et  leq.  See  BiU 
of  Bxchattgt.  Dteree  of  Regitlralim.  Noting- 
a  BiU.     Diiigetux.     Days  tf  Grace. 

FrotoCoL  On  the  admission  of  a  notary, 
he  receives  from  the  clerk-register  a  book, 
marked  by  the  clerk,  called  a  protocol,  in 
which  the  notary  is  directed  to  insert  cepiea 
of  all  the  instruments  he  may  have  occasion 
to  exocute,  to  be  there  preserved  as  in  a 
record.  These  protocols  were  at  one  time 
attempted  to  be  made  serviceable  as  records 
ofsasines;  but  this,  from  many  causes,  failed, 
and  tbeir  principal  use  was  to  supply  the  loss 
of  any  instrument,  which  they  were  allowed 
to  do  where  the  protocol  had  been  regularly 
kept;  but  the  protocol  was  seldom  regularly 
kept,  and  is  now  entirely  in  disuse.  ErSi.  B.  ii, 
tit.  3,  §  39,  et  ttq.;  Row'iLeeU  vol.  ii.  p. 201, 
el  itq. :  Stair,  B.  ii.  tit.  3,  §  25  ;  Bank.  ii.  501 ; 
Tait  on  Evidence,  35.     See  NotaTy-Pvblie. 

Pro-Tator,  Pro-tutors  and  pro-curators 
are  those  who  act  as  tutors  or  curators  to  a 
minor  without  having  a  regular  title  to  the 
office.  By  Act  of  Sederunt,  June  10,  1665, 
such  persons  are  declared  liable  not  only  for 
their  actual  intromissions  as  tutorsor  curators, 
but  for  what  they  ought  to  have  intromitted 
with  ;  and  they  may  at  any  time  be  called  to 
account  by  the  minor.  Those  acting  with 
them,  or  making  payment  to  them,  of  the 
minor's  money,  do  so  at  their  peril,  and  are 
not  released  by  such  payment,  unless  in  so  far 
as  the  money  has  been  in  rem  wrsim  of  the 
minor — i.  e.  profitably  expended  for  bis  nse. 
And  the  same  principle  regulates  the  claim  of 
a  pro-tutor  or  pro-curator  against  the  minor 
for  reimbursement  of  money  expended  for  the 
minor.  It  must  have  been  profitably  ex- 
pended, otherwise  no  action  ties  for  reimburse- 
ment Brtk.  B.  i.  tit  7,  §  28  ;  Stair,  B.  i. 
tit.  6,  5  12  ;  ifore"*  Notes,  xliv. ;  Bank.  vol.  i  " 
p.  168 ;  BelPs  Princ.  584.     See  Curatoy. 

Proot  de  Jnre.  A  proof  pnmt  de  jure  is  a 
proofby  all  the  legal  means  of  probation — viz., 
writ,  witnesses,  and  oath  of  party  ;  although, 
in  practice,  the  phrase  is  usually  applied  to 
a  proof  of  facts  and  circumstances  by  parole, 
in  contradistinction  to  a  proof  limited  to  writ 
or  oath  of  party.  Ertk.  B.  iv.  tit.  2,  §  1 ; 
Maeharin't  Sheriff  Prae.  157-  See  Evidence. 

PrOTan  BantaL  When  the  heriton,  in  a- 
process  of  augmeutatioD,  do  not  admit  ik^ 


tnKancy  of  the  mioifiUr'B  rentAl,  and  take  a 
commiisioa  for  deponing  on  the  actual  rental 
of  their  aeveral  lands,  the  Bcheme  of  the 
rental,  prepared  under  a  judicial  remit  from 
the  Lord  Ordinary,  according  to  the  proof 
vhich  boi  been  led,  and  the  certificates  of 
rental  and  decrees  of  valnatioo  produced,  is 
called  the  proven  rental.  A.  S.  5&  Jvly, 
1809,  §  4.  See  A^gmentatim.  So  also  the 
rental  of  the  Hnbjects  of  a  judicial  sale,  proved 
in  the  manner  explained  under  the  article 
Ranking  and  Sale,  is  called  the  provm  rental. 

Proring  of  the  Tenor.  The  terms  of  a 
deed  which  has  been  lost  or  destroyed  maj  be 
proved  in  an  action  peculiar  to  the  Court  of 
Session,  called  on  action  of  proving  the  tenor. 
In  this  action  it  is  necessary  to  prove  the 
accident  hy  which  the  deed  was  lost,  or  the 
costM  amiuioniis,  as  it  is  termed  ;  and  this  is 
more  requisite  in  such  deeds  as  remain  pri- 
vate, or  where  the  destruction  of  the  deed  is 
usually  relied  on  as  a  discharge.  The  tenor 
of  the  deed  most  he  proved  to  the  Court  by 
writing,  or  hy  the  oath  of  the  granter,  or  by 
wilnesses ;  hut  where  parole  proof  is  resorted 
to,  there  must  be  adminicles  in  the  general 
case — that  is,  relative  writings.  Where,  from 
the  circumstances  of  the  case,  no  adminicle  is 
to  be  expected,  the  Conrt  will  give  to  the 
evidence  that  degree  of  credit  to  which  it 
may  appear  to  be  entitled.  As  drafts  or 
scrolls  are  received  as  adminicles.  It  is  proper 
for  every  man  of  business  to  preserve  the 
drafts  of  the  deeds  he  may  have  prepared,  as 
well  as  to  mark  on  the  draft  the  date  of  the 
execution  of  the  deed,  and  the  circumstances 
attending  it.  He  ought  also  to  fill  up  the 
testing  clause  in  the  draft  as  it  is  actually 
filled  up  in  the  engrossed  deed.  The  care- 
lessness of  practitioners  in  this  respect,  and 
where  they  make  copies  of  deeds,  cannot  be 
too  severely  reprobated.  A  very  common 
practice,  in  copying  a  deed,  is  to  stopshort  at 
the  testing  clause,  and  thereby,  in  the  event 
of  the  loss  or  accidental  destruction  of  the 
principal  deed,  to  deprive  the  party  of  very 
valuable  evidence,  in  case  a  proving  of  the 
tenor  should  become  necessary.  This  action 
is  chiefly  necessary  where  the  deed  to  be 
proved  is  part  of  a  prt^ress  of  title-deeds; 
■Erik.  B.  i.  tit.  3,  §  19,  and  B.  iv.  tiL  1,  §  54. 
As  to  the  action  of  proving  the  tenor  of  a  lost 
bill  or  note,  »ee  the  article  Loit.  Bank.  vol.  ii. 
p.  641 ;  BeWt  Pn»e.  ^  883  ;  Thornton  on  BilU, 
319;  Darling't  Prae.5(i5;  Taii  on  Evidence, 
203  to  214  ;  Jurid  Stylet,  2d  edit.  iii.  207-8, 
521 .     See  Catut  Amittionit. 

Prorisioiu  to  Widowi,  Hubuida,  and 
ChildreiL  On  this  snbject,  the  following 
articles  in  this  work  may  be  consulted : — Con- 
trad  of  Marriage,  Teree.  Covrte^,  Ju» 
Rtlietce,      Ltgilitn.      Conjunct  Ri^tt.      Can- 
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dition,  $i  $ine  libait.     Conditional  OU^afw*. 
Donation.     Dettination.     Tailtie. 

Provost.  The  chief  msgistrate  of  a  njii 
burgh  ;  BtB's  Prine.  j  2176.  As  to  O* 
election  of  the  provost,  see  Bnrgh-Rey^ 

PMTOati  of  the  Chnreh.  Before  the  He- 
formation,  when  a  collegiate  cbnrch  wu 
fonnded  and  endowed,  the  headof  the  collegi- 
ate church  was  termed  prapotitmt,  or  provMt, 
EnL  B.  i.  tit.  6,  §  3 ;  Stair,  B.  U.  tit.  8,  %  15. 

FrOKf .  Members  of  the  Honse  of  Lordi, 
and  the  electors  of  the  sixteen  reprMentativt 
peers  of  Scotland,  may  vote  by  proxy.  Se* 
EUetion  Lavt,  S43-4;  Partiameht,  704. 
Neither  members  of  the  House  of  Comncni 
nor  their  electors  can  vote  by  proxy. 

Faberty ;  is  the  interval  between  the  sgi 
of  fonrteen  years  in  males,  and  of  tweln 
yean  in  females,  and  majority.  lb  qnea^ons 
as  to  crime,  the  age  of  puberty  in  females  *i 
well  as  males  is  fonrteen  ;  ErA.  B.  i.  tit.  7, 
§  1.     See  Infanta.     Minor.     Criwte, 

Fnblio  Bnrdeni.  Public  burdeoa  afleding 
land  may  be  defined  generally  aa  all  taxatiou 
or  assessments  imposed  in  respect  of  the  pro- 
perty or  possession  of  land,  including  the  had 
tax  or  cesa,  minister's  stipend,  maose  aad 
glebe  assessments,  schoolmaster's  nlaryipoofV 
rates,  rogue-money,  road  and  bridge  aae*- 
Dients,  and  others  the  like  pnblio  and  coontj 
burdens.  Fen  and  blench  duties,  thoagk 
sometimes  erroneously  so  described,  are  aot 
public  burdens.  In  the  dispodtion  to  a 
porcbaser,  a  clause  b  usually  inoerted,  biad- 
ing  the  seller  to  pay  the  fen-dutj  and  the 
public  burdens  np  to  a  eertain  date  (gme- 
rally  the  term  of  entry),  and  the  purchaser  to 
pay  them  thenceforward.  Independently  of 
stipulation,  public  burdens  fall  upon  thelaad- 
lord,  and  not  upon  tbe  tenant,  except  in  th« 
case  of  the  schoolmaster's  salary,  which  ii 
payable  one-half  hy  tbe  landlord  and  tb« 
other  half  by  tbe  tenant.  A  stipolatiea  ii 
sometimes  introduced  into  a  lease,  declariBg 
the  lessor  or  the  lessee  liable  for  the  paliic 
burdens.  If  the  landlord  h«  bound  to  M 
them,  and  if  the  tenant  pay  them  in  tha  tnt 
instance,  he  may  claim  a  corre^ndtiK  is- 
ductioo  from  the  rent.  The  tenant  oaghtl* 
deliver  the  receipts ;  and  the  discharsB  Ibr 
the  rent  ought  to  specily  that  so  .mott  *» 
paid  in  money,  and  so  much  accounted  ftrhj 
those  receipts.  Under  an  agreement  botvwa 
a  landlord  and  tenant,  that  the  lattor  Aatf 
pay  public  burdens,  the  income-tax,  ••  hwlv 
been  a  personal  tax,  was  held  not  <•  tt  i^ 
eluded;  FFilfoa,  Feb.  15, 1828,4  &#ft 
551.  A  general  clause  of  exen 
taxations  in  favour  of  heriton  di 

brace  an  exemption  from  the  bnri 

and  glebe ;  HiaA,  Feb.  27,  IB89,  >  > jM^ 
479.    A  public  harden  not  W  C     *"  "'' 
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«Hber  bj  a  atatote  or  an  unintflrrupted  uni- 
form practice  for  a  suffioient  time ;  Seott,  Feb. 
4, 1629,  5  Mw.  67.  It  is  provided  by  statute, 
that  no  one  shall,  in  virtue  of  any  diligence, 
take  away  the  goods  of  another,  unless  he 
pay,  or  «e  paid,  alt  thepabltc  taxes  to  which 
the  proprietor  of  the  goods  is  liable;  43 
Gw.  III.  c.  150.     Conveyancers  usnally  em- 

Eloy  the  expresuon  publie  attd  parochial 
u^ens,  but  the  general  expression  "pttblie 
bwdeni"  is  sufflciont  to  cover  local  as  well  as 
general  taxes  and  assessmenta ;  althongh  it 
does  not  follow  that  the  expression  "parochial 
bnrdens"  includes  general  or  national  taxa- 
tions and  asHeasmenla.  Stair,  B.  ii.  tit.  6, 
$  20  ;  Enk.  B.  ii.  tit.  6,  §  42  ;  Bank.  i.  666 ; 
ii.  S76 ;  Bd^B  Con.  i.  700 ;  ii.  40 ;  Katna'  Slal. 
Law,  h.  t.;  BeS  OH  Leatet,  i.  321 ;  ii.  129  ; 
Hunia't  Landlord  and  Tmant,  640 ;  Roit'$ 
Ltd.  ii.  496 ;  BOl  m  Computing  Ti&et,  61 ; 
Brewn't  Synop,  h.  t.,  and  p.  1185 ;  SAau't  £H- 
gat,h.t.     Seo  Land-Tax. 

By  the  act  10  and  11  Viet.  c.  48, 1847,  a 
clause  binding  the  dieponer  to  relieve  the  dis- 

riee  of  all  feu-duties,  caaaalties,  and  pub- 
burdens,  imports  a  relief  of  duties  payable 
to  the  superior,  and  of  all  public,  parochial, 
and  local  bnrdens  due  from  or  on  account  of 
the  lands  disponed,  prior  to  the  date  of  entry. 
Public  Carriages.  The  responsibility  of 
persons  engaging  to  carry  goods  for  hire  is 
treated  of  nnder  the  articles  Carrier;  and 
Navta,  Cavponei.  Under  the  present  article 
will  be  considered  the  obligations  of  such  as 
engage  to  convey  passengers  by  land  or  water. 
The  proprietors  of  stage-coaches,  hackney- 
coaches,  or  post-cbaises,  and  all  masters  and 
owners  of  ships,  ferTyinen,  bargemen,  and 
other  carriers  by  water,  are  liable  for  any 
injury  which  passengers  sustain  from  the  in- 
BufBoiency  of  the  Tehicle,  or  the  carelessness 
or  anskilfulncsaof  the  driver  or  other  person 
employed.  With  regard  to  the  vehicle,  it 
will  exonerate  the  owner  if  it  can  bo  proved 
to  have  been  sufficient,  so  far  as  the  haman 
eye  could  discover.  Yet  in  one  English  cose, 
where  an  iron  axletree  was  so  imbedded  in 
wood  that  it  could  not  be  inspected  without 
removing  certain  iron  clamps,  the  proprietor 
was  held  liable,  the  axletree  having  been  de- 
fective in  the  part  which  was  hidden,  and 
having  broken  on  the  journey.  By  the  nature 
of  the  contract,  ordinary  care  must  be  be- 
stowed by  those  employed.  But  in  the  case 
of  stage-coacbes,  the  responubility  extends  to 
accidents  arising  even  flrom  the  slightest  fault 
-—cu^M  Uviuima  ;  neglect  of  the  rules  of  the 
rood  (see  Furiota  Drtving);  going  too  near 
any  obetraction,  or  the  edge  of  the  road ; 
want  of  skill  in  driving  ;  racing  against  other 
coaches ;  taking  np  more  passengers  than  the 
law  allows,  where  the  injury  arises  from  over- ' 
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loading;  will  all  make  the  principals  r«- 
spooiible  for  iiyury  sustained  by  any  accident 
thereby  occasioned.  But,  strict  as  the  re- 
sponsibility is,  it  differs  from  the  liability  of 
carriers  of  goods  under  the  edict  Nauta,  Caa- 
;wnM,  in  not  being  absolute.  It  requiressome 
fault,  however  slight ;  and  an  accident  which 
human  care  and  foresight  conld  not  have  pre- 
vented will  not  subject  the  owner.  In  Eng- 
land, when  injury  is  occasioned,  neglect  is 
presumed ;  and  it  is  necessary  for  the  owner 
to  redargue  this  presumption,  by  proving  that 
it  was  a  mere  accident.  A  passenger  getting 
alarmed  and  leaping  from  the  coach  when 
truly  there  was  no  danger,  has  no  claim  for 
damages  against  the  coach  proprietor.  But 
if  such  a  step  was  a  natural  and  prudout  pre- 
caution against  real  danger,  the  owner  is 
liable.  A  shipmaster  has  been  found  to  have 
a  lien  for  paaage-money,  not  on  the  passenger 
or  his  wearing  apparel,  but  on  his  luggage  ; 
and  it  is  thought  that  a  similar  lien  would 
be  admitted  for  the  fare  of  a  land  passenger. 
BelPt  Com.  i.  462  ;  ii.  102  ;  Bell's  Prine.^170; 
lUiut.  ib. ;  Batch.  Justice  cf  Peace,  ii.  480. 
For  the  special  regulations  as  tostage-coaches, 
see  that  article.  See  also  Nautce,  Cauponet. 
Carrier.     Sleani^oats. 

Poblio  Kaxket    See  Market  OuverU 

Pnblio  Offloer.     See  OJkes. 

Public  Fnmerty ;  consists  of  such  things  as 
belong  to  the  btate,  as  navigable  rivers,  with 
their  banks,  in  so  far  as  navigation  is  con- 
cerned, highways,  bridges,  harbours, — the 
sea-shore,  in  as  far  aa  it  can  be  of  service  to 
trade  and  navigation.  Brsk.  B.  ii.  tit.  1,  §  5. 
See  RegaliU.     Sea.     Highways. 

PnUio  Bigbt;  is  the  technical  name  given 
in  feudal  law  to  an  heritable  right  granted 
by  a  vassal  to  be  held  not  of  himself  but  of 
bissuperior.  Brsk.  B.  ii,  tit.  7,  {  9;  Ross's 
Led.  ii.  259.  This  subject  has  been  fully 
treated  of  under  the  following  articles : — Base 
Rights.  Charier.  Di^sition.  ConfiTmation, 
GonMliditiion. 

Publication  of  ^iliibitum.  The  publica- 
tion of  an  inhibition  is  the  intimation  made 
to  all  and  Gundrybythe  messenger,  prohibiting 
them  from  dealing  with  the  inhibited  person. 
This  execution  or  intimation  must  be  mtide 
by  a  messenger  at  the  head  borough  of  the 
debtor's  domicile.  It  is  from  the  date  of  the 
publication  that  the  litigiosity  of  the  inhi- 
bition commences.  BclFs  Com.  ii.  142  ;  Ros^s 
Led.  i.  478.     See  Inhibition.     Litigiotilg. 

Publioatioii  of  Interdictioii.  An  inter- 
diction, to  have  full  effect  against  the  lieges, 
must  be  duly  published;  which  is  done  by 
letters  of  publication,  proceeding  on  a  bill, 
the  warrant  of  which  is  the  decree  pronounced 
in  the  action  in  the  case  of  a  judicial  in- 
terdiction ;  or  the  registered  bond,  in  the 
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caM  of  h  voluntsr;  interdiction.  For  tho 
BtylsB  of  these  letters,  see  Jurid,  Stj/la,  iii. 
S44.  See  Inierdietion. 
Puffier.  See  Whiu-Bannet, 
Taniihment.  The  panishment  of  crimes  is 
lutended  not  only  m  a  penalty  on  the  tnns- 
gressor,  but  to  operate  so  as  to  deter  othera 
from  committing  the  like  crimes.  Punish- 
ment ia  either  capital,  which  reaches  the  life 
of  the  eritniual,  or  it  consists  in  imprbonmeat, 
trusportation,  vhipping,  or  fine.  The  ex- 
tent of  the  punisliment  is  sometimes  regnlated 
by  statute ;  at  other  times  the  punishment  is 
what  is  termed  arbitrary — that  is,  in  the  dis- 
cretion of  the  judge.  But  an  arbitrary  pun- 
ishment can  nerer  reach  the  life  of  the  crimi- 
nal— it  is  in  no  case  a  capital  punishment. 
It  is  a  necessary  consequence  of  a  capital  con- 
viction and  sentence,  that  the  single  escheat 
of  the  criminal  falls.  Sw  Escheat.  SeeErtk. 
B.  iv.  tit.  4,  §  2,  «(  seq. ;  Alisoti'i  Ptac.  664. 
tt  teq. ;  Bank.  1.  242 ;  Kama'  Eqaily,  40,  227, 
302,  491.     See  Criminal  FroteeutMn. 

Pnpillaiitj ;  ia  the  interval  between  the 
birth  and  the  age  of  fourteen  in  males  and 
twelve  in  females.  See  Tutor.  Minor.  Cvra- 
torv. 
Fnpilluy  Sobititation.  See  SviaUtalion. 
Pnpila'  Fioteotion  Act  The  act  12  and 
13  Vict.  <.  51, 1849,  was  paaaed  for  the  bet- 
ter protection  of  the  property  of  pupils,  ab- 
lent  penons,  and  persons  under  mental  in- 
capacity. By  this  act,  every  judicial  factor 
must  find  caution  for  his  duly  aecounting  for 
his  intromissions,  and  for  the  proper  perfor- 
mance of  every  duty  incumbent  on  him  as  fac- 
tor. He  most  also,  within  six  months  at  far- 
thest from  the  date  of  hts  appointment,  lodge 
with  the  Accountant  of  Courtadistinct  rental 
of  all  lands  committed  to  his  management,  and 
a  list  of  all  moneys  and  funds  belonging  and 
debts  due  to  the  estate,  and  also  an  inventory 
of  all  moveables  forming  part  of  the  estate. 
He  must  close  bis  account  of  charge  and  dis- 
charge once  Id  every  year,  and  must  lodge 
his  account  in  the  office  of  the  Acconutant, 
with  the  vouchei-s,  mentioned  and  referred  to 
in  the  accounts  by  number.  He  must  lodge 
the  moneys  in  bis  bands  in  some  one  of  the 
banks  of  Scotland  established  by  act  of  Par- 
liament or  royal  charter,  in  a  separate  ac- 
count or  on  deposit,  the  account  or  deposit 
being  in  bis  own  name  as  judicial  factor  on 
the  estate  committed  to  him.  The  duty  of 
the  Accountant  of  Court  is  to  superintend 
generally  the  conduct  of  all  judicial  factors, 
and  tutors  and  enratora,  coming  under  the 
provisions  of  the  act,  and  to  see  tbat  they 
duly  oheerre  all  rules  and  regulations  a£Fect- 
ing  them  for  tbe  time.  His  duty  also  is  to 
audit  tbe  aecouats  of  factors  on  the  general 
principles  of  good  ordinary  managemeDt  for 
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the  real  benefit  of  tho  wtih  aiid  «f  tbon  in- 
terested therein,  and  to  consider  the  invest- 
ments of  the  estate  and  the  sufficiency  thereoL 
The  provisions  of  the  act  relating  to  judicial 
factors,  except  as  to  the  mode  of  appointaeat 
and  caution,  or  relating  to  the  office,  powen, 
and  duties  of  tbe  Accountant,  apply,  in  *t 
far  as  they  can  be  applied,  to  every  penca 
who  after  the  passing  of  the  act  ihall  be 
served  tutor  of  law  to  any  pupil,  or  appeinted 
tutor-dative  to  any  pupil  or  iosMie  person  w 
idiot,  or  served  curator  to  any  inaane  periM 
or  idiot.  Tntors  and  cnratoia  aorvad  or  ap- 
pointed  before  the  passing  of  the  act  may  pliia 
themselves  under  the  provisioas  of  the  act. 
The  rental,  list,  and  inventory  lodged  with 
the  Accountant  in  terms  of  the  act  by  any  ti- 
tor  or  curator  is  equivalent  to  the  tutorial 
r  curatorial  inventory  directed  to  be  gives 
p  by  the  act  1672  concerning  pnpils  aal 
minors,  and  their  tutors  and  cnraton.  The 
Court  is  empowered  to  remove  or  accept  thi 
resignation  of  any  tutor  or  curator  coBiag 
under  the  provisions  of  the  act,  and  to  appoial 
a  factor  ioce  iutorit  or  curalor  honia  in  hit 

PtirAhaMr ;  tbe  buyer  or  onerons  acqninr 
of  a  subject,  whether  heritable  or  oaoveaUe. 
See  Sale.     Singular  Suceator. 

Pure  Obligatioii ;  annnconditiDiialoblies- 
tion.  A  condition  is  said  to  be  fmrt/M  wh« 
it  is  fulfilled.  See  ObiigatiM.  CtmiitiMd 
Obligation. 

Pn^iog  an  IirltanOT.  Where  a  pwal 
irritancy  ia  incurred  by  the  performance  of  a 
prohibited  act,  or  by  the  failure  to  perfm 
some  act  wbicb  is  eitjoiued,  an  action  of  de- 
clarator of  the  irritancy  must  be  raised ;  and 
when  the  action  comes  into  Court,  the  de- 
fender may  appear  at  the  bar,  and  pay  or  per- 
form,in  terms  of  his  obligation,  whereby  he  wiU 
avoid  the  irritancy.  This  is  called  fwiyif 
lheirritm(y.  5(air,B.i.  titl7,  j  16;  JTtn'i 
NoUt,  cic. ;  Ersk.  B.  ii.  tit.  6,  (  27 ;  tit.  6, 
§44;  Imrt/'t  Heta;  Hvniet'i  LtmdiMdmi 
T«aa%t,  524 ;  Sou's  Lect.  ii.  497-  See  tm 
taney.     Glamsa  Irriiant. 

Purpratnre ;  Is  a  fesdal  delinqueni^,  In- 
ferring a  total  forfeiture  of  tbe  fee.  It  na 
Incurred  by  the  vassal  encroaching  •■  th* 
streets,  highways,  or  commontiea  bekM^nfto 
the  superior.  Sr^  B.  iL  tit.  5,  §  58,  m* 
tit.  6,  §  17  ;  Stair,  B.  il.  tit  11,  $  30 ;  Atat 
vol.  ii.  p.  149 1  BdTg  Princ.  §  730 ;  Mmd 
Stat.  Law,  h.  t.;  Brown't  Sytt^.  k,  L 

PurjnVBture,  or  pvrprition; 
Skene,  is  the  wrongous  usuTpatien,  li 
occupation  of  another  man's  lawk  _ 
are  three  kinds.  The  fir^  agwta  «lw  Ka^ 
as  unjustly  occupying  any  part  efttdMBM 
stopping  Uie  highway  or  Kiu^  •■■■MW'^ 
verting  tbe  course  of  a  nuiui(«taM^pK; 
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ilia  Booond  llnd  affHta  the  ioterwt  of  tho 
o^nder'a  anperior;  Mid  the  third,  those  of 
any  other  b^idei  t^e  King  or  the  superior. 
Skeite,  h.  t. 

Pniwiar;  the  partj  who  inatitntaa  and  in- 
siats  in  an  ordinary  aetion.  Except  in  the 
ease  of  copartnerBhips,  the  general  riue  ii.  that 
t*o  or  mure  penoDB  cannot  lue  in  the  same 
■ommoiu  for  enforcement  or  vindication  of 
their  separate  rights,  or  for  sanu  due  to  them 
severally.  Bnt  they  may  sue  jointly,  vhen 
they  have  been  injured  by  the  same  aot,  or 
have  a  joint  interest  in  the  matter  libelled. 
Where  an  action  has  been  improperly  raised 
by  several  purmiers,  it  is  not  fundilua  void, 
but  may  be  held  good  as  the  summons  of  one 
of  tbem,  for  his  particular  interest.  Injury 
trials,  the  party  ordered  by  the  Court  to  con- 
descend is  held  to  be  pursuer ;  A.  S.  29th  Nov. 
182£>,  §  1.  Where  both  parties  have  been 
ordered  to  condescend,  the  Court  has  a  die- 
eretion  in  the  matter;  §§  12  and  13.  Bnt  it 
is  the  party  on  whom  the  chm  probandi  at  the 
trial  ii  laid  who  i*  made  to  stand  as  pursuer  in 
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the  issues.  Sometimes  it  is  necessary  to  de- 
clare a  party  pursuer  in  one,  and  defender  in 
another  issue,  or  set  of  issues.  The  Court 
may  decide  this  matter  at  any  time  before  the 
trial ;  and  the  mode  of  having  it  settled  is  by 
a  motion  on  behalf  of  either  party.  Shand'i 
Prae.  124  ;  Mae/arlajufs  JuiyFrae.  100,  281 ; 
XMlaurin'i  Sh&riff  Prae.  77  ;  TaU't  Jutticn, 
voce  Porttu  tn  on  ^cfton.  SeoDe/rndtr.  TitU 
to  Ftirtue. 

Pursnivanti ;  are  officers  nnder  the  Lyon 
King-at-Arms,  by  whose  authority  they  are 
appointed.  &vk.  B.  i.  tit.  i,  §  32.  See  Arnu, 
Lyon  Court. 

Foiriew ;  the  body,  or  that  part  of  an  act 
of  Parliament  which  begins  with  "  Be  it  en- 
acted."    Tmlint'  Did.  h.  t. 

Put  Away;  indeedsofentailisequivaloDt 
to  "alienate."  Ewiter't  Landlord  and  TenaiU, 
p.  76,  and  authoriliet  then  dted.    See  TaiUit. 

Fatagium ;  whoredom  or  fornication.  This 
offence  was  anciently,  in  a  female  unmarried 
or  without  obildren,  punished  with  forfeiture 
of  her  heritage.    Stine,  h.  t, 
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ftnudricmiilim  Vtito ;  are  the  four  years 
allowed  after  m^ority,  within  which  an  ac- 
tion of  reduction  of  any  deed  done  to  the 
pr^ndice  of  a  minor  may  be  instituted.  Ertk. 
B.  i.  tit.  7.  §  36 ;  Stair,  B.  i.  tit.  6,  §  44 ; 
B.  ii.  tit.  12,  §  31 ;  Mort't  Noitt,  p.  xlvii. ; 
£iiflt.i.l84;  i^PaCon.i.U5;  B^tPrinc. 
j  2099.    See  Minor. 

fttueqnidBin.  In  charters  by  progress, 
the  clause  which  immediately  follows  the  dis- 
positive clause  is  called  the  ^aa^idtm,  from 
the  words  with  which  it  commences.  This 
clause  dednces  the  fee  from  the  vasal  who 
stood  last  publicly  infeft,  specially  mention- 
ing the  progress  by  which  it  came  into  the 
person  of  the  present  vassal,  whether  by  re- 
ngnation  or  by  whatever  form  of  conveyance. 
The  progress  ought  to  be  distinctly  set  forth, 
so  as  to  show  that  tho  charter  has  been  pro- 
perly expede,  and  that  the  progress  is  com- 
plete. ErOc.  B.  ii.  tit.  3,  §  24 ;  Jarid.  Stula, 
vol.  i.  p.  438 ;  £sU's  Princ.  g  799  ;  Bell  on 
ConpkUng  Ti&a,  278 ;  Rom'i  Ltct.  ii.  288. 
See  Ckarttr,    Prograt. 

Qsftken.  Quakers,  in  consequence  of  re- 
ligious scruples,  are  permitted,  when  examined 
as  witnesoes  in  civil  or  criminal  cases,  instead 
of  taking  an  oath,  to  make  a  solemn  affirma- 
tion in  these  terms:  "I  do  solemnly,  sin- 
<!erely,  and  truly  declare  and  affirm."  See 
A^iiation.  A  quaker  wilfully  making  a  false 
affirmation  incurs  the  pains  of  peijarj.  See 
the  aot  22  Vitt.  c.  10, 1659. 


ftuUifloatioa  to  Tote.    See  Reform  Act. 

Qualified  Ottli ;  is  (he  oath  of  a  party  on 
reference,  where  oircumstances  are  stated 
which  must  necessarily  be  taken  as  part  of 
the  oath,  and  which  therefore  qualify  the 
admission  or  denial.  Stair,  B.  iv.  tit.  44,  § 
14 ;  Mor^i  Notei,  p.  cccoxviii ;  Erik.  B.  iv, 
tit  2,  §  11  ;  BanL  ii.  659  ;  TaU'i  JvHiee  of 
Peace,  voce  Proof.    See  Evidence    Extrintie. 

(tnuiti  KinDrU  Actio ;  was  a  Roman  law 
action,  by  which,  when  the  buyer  discovered 
a  shortcoming  of  no  great  importance  in  the 
subject  purchased,  he  sued  for  repetition  of  at 
much  of  the  prieeas  exceeded  what  he  might 
have  reasonably  given  for  the  subject,  had  h« 
been  previously  aware  of  the  deficiency.  It 
would  ^pear  that  the  actio  juanii  minorit  is 
not  admitted  in  the  law  of  Scotland.  At  all 
eveniB,  where  there  has  been  no  fraud  on  the 
part  of  the  seller,  and  where  the  purchaser 
receives  all  the  land  which  he  actually  pur- 
chased, it  has  been  found  that  he  can  claim 
no  abatement  because  the  number  ef  acres  is 
found  to  fall  short  of  what  was  stated  in  the 
description ;  Hannay,  26th  Jan.  1785,  Jf. 
13334;  Inglit,  June  27,  1788,  M.  13335; 
Qras,  23d  Jan.  1801,  if.  voce  Saie,  App.  No. 
2.  Where,  however,  he  does  not  receive  all 
that  he  actually  purchased,  he  is  entitled 
either  to  have  abatement  or  to  Lave  the  con- 
tract reduced;  and  generally,  wherever  there  is 
«rrvr  nt  eetmliaiibw,  the  sale  may  be  reduced. 
See  Error  in  EtwnHaliimt.  It  may  be  doubted, 
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snppoiing  land  were  sold  ts  containing  lo  many 
acres,  at  M  much  per  acre,  and  it  turned  eot 
that  there  were  not  aa  many  acres  u  had 
beeu  stated,  whether  the  purchaser  would  not 
be  eotitled  to  refuse  payment  beyond  the 
price  of  the  actual  Dumber  of  acres  at  the 
specified  price  per  acre.  A  case  something 
similar  to  this,  but  in  which  the  advertised 
fell  short  of  the  actual  measurement,  has  been 
decided.  In  that  case,  which  was  a  judicial 
sale  by  an  apparent  heir,  the  lands  exposed 
were  limited  by  a  specification  of  their  proven 
rental  to  2^  acres,  and  the  upset  price  was 
fixed  accordingly.  After  the  sale,  however, 
it  having  been  discovered  that  the  lands  spe- 
cially enumerated  extended  to  7  acres,  it 
was  held  that  no  more  was  sold  than  2}  acres, 
but  that  the  purchaser  might  either  hold  or 
reject  the  sale;  H^tfmrn,  4th  July  1781,  itf^. 
14168.  In  another  case,  where  lands  for- 
merly burdened  with  a  feu-dnty,  but  which 
feu-duty  had  been  redeemed,  were  sold  as  if 
Btitl  burdened,  the  pnrchtuer  claimed  to  pos- 
■eaa  the  lands  free  of  the  feu-daty.  It  was 
held  that  the  purohaser  muat  either  give  up 
the  purchase  of  tlie  lands,  or  pay  an  additional 

5 rice,  corresponding  to  the  value  of  the  feu- 
uty  ;  Blair,  Itith  July  1790 ;  BelCi  Com.  ii. 
283.  This  question  was  again  discussed  in 
another  case.  There  a  tenant  took  a  lease  of 
a  farm,  which  was  represented  as  containing 
a  few  acres  more  than  it  actually  contained. 
He  brought  a  reduction  of  the  lease  on  the 
ground  of  fraud,  which  he  failed  to  prove. 
The  case  was  appealed,  and  the  Lord  Chan- 
cellor (Brougham)  was  inclined  to  restrict  the 
lease  to  the  actual  number  of  acres  ;  but  find- 
ing some  diCHcutties  from  the  objection  that 
this  would  sanction  the  actio  quanli  minons, 
he  recommended  a  settlement,  which  was  ac- 
cordingly effected  on  the  principle  su^ested 
by  the  Lord-Chancellor  ;  the  counsel  for  the 
parties  having  directed  an  abatement  pro- 
portioned to  the  deficiency.  See  Balmer  r. 
Hogarth,  11th  March  1830,  8  S.  AD.  715; 
10  S.  A  D.  862.  See  also  the  case  of  Gordon 
r.  Hitgheg,  Juno  15,  1815,  F.  C;  reversed, 
March25, 1619,  l£/ijiA,  287.  See  Measure- 
ment. The  cases  already  noticed  refer  only 
to  land ;  and  tlie  question  does  not  seem  to 
have  occurred,  whether  the  atlio  quanti  mt- 
nerit  is  recognised  in  the  law  of  Scotland  in 
the  case  of  moveables;  an  article  of  mer- 
chandise for  instance,  sold  as  of  a  certain 
weight  or  measure,  and  discovered  to  he  less. 
Stair,  B.  i.  tit.  0,  §  10 ;  tit.  10,  j  14 ;  Brsk. 
B.  iii.  tit.  3,  §  10,  Ivorff'n  Notes;  Bank.  B.  i. 
tit.  19,^3;  Brown  on  &if«,  316,  et  uq.;  Kama' 
Eqaity,  175-     See  Actio  JUdKibitoria.- 

Qumtniii  Kernit.  Ifone  employs  another 
to  do  work  for  him,  without  any  certain  agree- 
ment, there  is  an  implied  obligation  on  the 
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employer  to  pay  the  person  who  baa  per- 
formed the  worlt  aa  much  aa  he  deaerves,  «r 
can  reasonably  ask  for  his  Mrvices.  S«e  Tom- 
lint'  Diet.  h.  (. 

fliunintiiU;  the  term  of  forty  dmya,  daring 
which  peraons  coming  from  parts  infected  with 
the  plague  are  not  permitted  to  land  or  cose 
on  ^ore.  The  regolatioue  on  tfaia  aabjaet  ia 
former  acts  have  been  anpeneded  by  tkoM  of 
6  Geo.  IV.  c.  78. 

Qnanntfipft  Vidnaram;  accordii^;  to 
Skene,  a  space  of  forty  days,  daring  which  a 
widow  might  tarry  and  remain  is  the  chief 
dwelling-place  of  her  husband,  and  be  sn- 
tained  upon  the  profits  of  the  heritage  natil 
her  dowry  be  assigned  to  her.    Sttiu,  k.  L 

tttiarry.     See  Jfines.     Minendt. 

anaiter  B«aL  The  seal  is  kept  by  th«  di- 
rector of  the  Scottish  Chancery.  ItisiDshaps 
and  impression  the  fourth  part  of  the  gmt 
seal,  and  is  in  the  older  slatntea  called  (ks 
testimonial  of  the  great  seaL  Gommissioasef 
tutoryand  brieves  issuing  from  the  Chaoeeiy, 
pass  by  the  quarter  seal ;  so  do  all  gifts  aid 
presentations  to  land,  of  bastardy,  forfeiurt 
or  utitntus  haira,  where  the  lands  hold  of  a 
subject.  Erst.  B.  ii.  tit.  5,  §  85 ;  Brvn't 
Synop.  2649.     See  Stals. 

ttoartflr  Seidoiu  of  Xustioea  of  tha  PeMt. 
By  the  act  1661,  c.  38,  the  justices  of  tht 
peace  are  directed  to  meet  four  times  in  the 
year,  at  the  county  town,— that  is,  on  the  lint 
Tuesdays  of  May,  August,  and  March,  aad 
the  last  Tuesday  of  October ;  with  power  to 
adjourn  these  quarterly  meetings  to  any  otbsr 
dayor  placethey  mayjadgeproper.  AtUnse 
quarterly  courts  the  justices  hare  the  power 
of  reviewing  the  sentences  pronounced  at  tfas 
oceasioual  meetings  of  justices,  called  qtadal 
or  petty  sessions,  when  the  sentenoe  is  of  a  aa- 
ture  subject  to  review.  Ersk.  B.  i.  tit.  4,  {( 
IS,  18;  bail's /astKe,  vocibus  Seuumt,  jb- 
vita ;  Dunlofs  Parochial  Law,  305,  317,  Ml, 
332.     See  Justiea  of  Peace. 

Onui-Ccmtnwt.  A  qiiaii-co»tnKt  dilhn 
from  a  proper  contract  in  this,  that  it  ii  ast 
constituted  by  express  consent,  but  ex  n — tkai 
is,  by  one  of  the  parties  doing  deeds  wlieh 
import  an  obligation  on  him  io  favour  of  tbs 
other  party,  or  vice  versa.  Thus,  a  ponsa 
contracts  a  quasi-eoalrael,  which  intan  aa  «Ui- 
gation  to  account,  by  entering  on  the  o~ 
tutory;  from  serving  heir;  from  Mfi 
geitio ;  jactvs  mem'tim,  and  the  likeu  A  f 
delict  is  a  teim  applied  to  that  dtgimtt 
culpable  negligence,  amounting  «!■■<  to 
crime,  and  inferring  an  ohligatlea  to  Mfik' 
the  injury,  although  there  may  be  ••  fPMi 
for  a  criminal  prosecution.  £rabB.M.4lk% 
§^51;  BeWs  Princ  §§526,  581-«-tk  9m 
Ddiet.     Damagtt. 

Qiuen.    The  QaMHof  Z 
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Qnean-RegiutDt,  Qneen-Consort,  or  Queen- 
Dowsger.  The  Queen  Regnant  is  she  wbo 
bolda  the  Crown  in  her  own  right,  and  with 
the  ume  powers,  prerogatives,  rights,  digni- 
ties, and  duties  which  belong  to  the  Sovereign. 
The  Queen-Consort  is  the  wife  of  the  reign- 
ing King ;  and,  b;  virtue  of  ber  marriage, 
she  possesses  various  prerogatives.  Thus,  she 
is  a  public  person,  distinct  from  the  King, 
with  power  to  acquire  land  by  purchase,  and 
to  convey  it,  and  the  like,  without  her  hns- 
band's  concurrence.  She  has  a  separate  court, 
and  officers  distinct  from  the  Kbe's.  She 
may  sue  and  be  sued  alone  ;  and,  in  England, 
her  Attorney  and  Solicitor  Oeneral  (there  are 
no  such  officers  in  Scotland)  are  entitled  to 
places  within  the  bar,  as  King's  counsel.  The 
Queen-Consort  has  aJso  some  minor  immuni- 
ties. Thus,  she  pays  no  toll ;  nor  is  she  liable 
to  any  amerciament  in  any  coarL  But,  in 
general,  unless  where  expressly  exempted,  she 
is  on  the  same  footing  with  other  subjects  of 
the  King ;  for  she  is  to  all  intents  and  pur- 
poses the  King's  subject,  and  not  his  equal, 
let  it  is  high  treason  to  compass  or  imagine 
her  death.  The  husband  of  a  Qneen-Keg- 
uant  is  her  subject,  and  may  be  guilty  of  high 
treason  against  her.  See  TovUint'  Diet.  h.  I. 
See  Dowager,  Qtiem. 

ttOMIL'l  Benoh.     See  Kiny'i  Bench. 
ansrttla  InoffloicMi  Teitamentl ;  an  action 
given  by  the  Koman  law  to  such  as  were 
disinherited  on  just  grounds,  falsely  alleged. 
This  action  was  given  on  the  assumption  that 
the  testator  was  of  nnsonnd  mind  at  the  date 
of  the  testament.    Init.  of  Just.  B.  ii.  tit.  18 ; 
Jleinae.  El*m.  §  579 ;  SUtir,  B.  iii.  tit  4,  §  15 ; 
B.  iii.  tit.  8,  §10;  Bant,  ii.  pp.301,  384. 
ftvhateoiu;  a  kind  of  bread.     Skene,  h.  t. 
ttni  TaMt,  Conaentire  Videtnr ;  silence 
implies  consent.     See  Taeitumity, 

Qui  Tan.  In  England,  the  plaintiff  in  a 
penal  action  describes  himself  as  one  who 
sues  as  totii  for  himself  <m  /or  tht  Qwen,  for 
any  penalty  half  of  which  is  given  to  the 
Crown  and  half  to  the  informer.  Henco 
such  actions  are  tailed  ^ui  (am;  scil.  "  Q«i 
tan  pro  seipto  ^uam  pro  Dom.  Reg."  Ac  Tarn- 
tins'  Diet,  A.  t. ;  Taifi  Jwtite,  vocibns  Excitt; 
I'ttrUea.      Oanie. 

Qoia  Snptores.  The  English  statute, 
West.  3,  18  £d.  l.st.  1,  is  so  called  from  the 
intrf>dnctor7  words.  Its  intention  was  to  put 
i  stop  to  subinfeudations,  by  declaring  that  a 
ruaal  migbt  sell  his  lands,  provided  he  sold 
:bein  to  be  held  of  his  superior  by  the  t«nure 
ind  services  due.  This  statute  was  at  one 
ime  tboagfat  to  have  been  introduced  into 
Scotland  by  Robert  I.  stat.  2,  c.  24,  §  2 ;  and 
here  bave  been  speculations  as  to  the  causes 
if  its  not  bavingprodnced  the  same  effect  in 
•cotland  as  in  fSigland,  where  feudal  tbnns 
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were,  by  the  statute,  rendered  no  longer 
necessary.  But  it  is  very  doubtful  whether 
tbe  statute  ever  was  really  enacted  or  in  oh- 
servance  in  Scotland — the  general  understand, 
ing  of  modern  lawyers  being,  that  the  Regiam 
MojeMtatem  is  not  an  authentic  collection  of 
our  ancient  laws.  See  Regiam  Majeslatem. 
A  quotation,  however,  of  part  of  tlie  Regiam 
MaJMlalem,  containing  a  verbatim  transcript 
of  the  English  statute,  will  be  found  in  Bell  on 
Furefuuei't  TitU,  p.  282.  See  also  pp.  6  and 
377  of  the  same  work.  Tomlini'  Diet.  A.  t  ; 
BeWs  Print.  §  676. 

Qtunqnennial  FreBoriptioiL  See  Fre- 
teription,  Quinqvenniai. 

ttno  Wsirauto ;  in  English  law,  a  writ 
brought  against  any  person,  or  corporation, 
usurping  a  franchise  or  liberty  against  the 
Sovereign,  calling  on  the  usurper  to  show  by 
what  right  or  title  he  holds  or  claims  snch 
franchise  or  liberty.  This  writ  has  now  fallen 
into  disuse  ;  but  its  purpose  is  served  by  the 
Attorney- Oeneral  filing  an  information  in  the 
nature  of  a  jtw  warranto.  Tomlim'  Diet.  h.  t. 
Quod  Jiai  Han  Sebet,  Qnandoqiie  Fac- 
tum, Talet  In  a  few  instances  in  the  law  of 
Scotland,  contrary  to  the  rule  of  the  Roman 
law,  an  act  done  contrary  to  law  has  been 
fonnd  not  to  be  null.  See  PacHt  Privatorum. 
Hxuadam  Attaohiamonta ;  one  of  the  old 
books  of  the  law  of  Scotland.  Ertk.  B.  i. 
tit.  1,  §  36.     See  Regiam  Majtslatem. 

Qnonun.  A  quorum,  strictly  speaking,  is 
that  number  of  the  judges  of  a  court,  consist- 
ing of  a  plurality  of  judges,  before  whom  the 
judicial  business  may  be  competently  trans- 
acted. But  the  term  is  also  applied  to  that 
number  of  a  nomination  of  persons  («.  g.  tutors 
or  curators,  or  interdictors  or  trustees,  or  the 
like)  who  are  authorised,  by  the  deed  of 
nomination,  to  exercise  tbe  fuuctions  vested 
generally  in  the  nominees.  The  quorum  of 
the  Court  of  Session,  in  all  cases  where  meet- 
ings of  the  judges  ai-e  necessary  for  passing 
Acts  of  Sederunt  or  the  like,  or  where  they 
sit  as  Commissioners  of  Teinds,  consists  of 
nine  judges;  1587,  c.  44.  The  quorum  of  each 
Division  of  the  Court  is  three — 60  Qeo.  Ill, 
c.  1 12,  §  32  ;  and  it  seems  to  be  settled,  that 
if  the  quorum  be  present,  the  judgment  of  the 
Court  will  be  valid,  although  some  of  the 
judges  composing  the  quorum  should  decline 
to  vote ;  Robertton,  21st  June  1809,  Fae.  Coll. 
In  the  Court  of  Justiciary,  three  judges  con- 
stitute a  quorum;  1661,  c.  22;  23  Geo.  III. 
c.  46.  Two  justices  of  the  peace  are  a 
quorum,  both  under  tbe  small-debt  acts  and 
lor  ordinary  judicial  business;  Ertk.  B.  i. 
tit.  3,  §^  16,  26,  and  tit.  4,  §  1»;  Hvich. 
J\utic«,  i.  40  ;  DarUn^i  Prae.  34.  In  every 
case  where  the  performance  of  a  duty  or  tbe 
exei'cise  of  a  power  is  committed  to  several 
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persons,  »  quorum  coDsisting  of  a  ni^orily 
ought  to  be  Dominated,  in  order  to  proTeut 
the  poMibility  of  a  subdivision  into  two 
parties,  each  claimiDg  the  power  of  the  whole 
nomiaation.  Where  a  quorum  is  named,  the 
eoDcurrenee  of  the  quorum  is  ueeeBsar^r ;  and 
in  no  case  ought  a  quorum  to  be  appointed 
oonsistiDg  of  a  smaller  number  than  the  ma- 
jority of  the  DOminees,  unless  where  one  is 
declared  tine  quo  non,  otherwise  it  might  be 
in  the  power  of  the  majority  not  concurring 
to  overrule  the  former  proceedings  of  the 
minority.  Qeuerally  speaking,  where  the 
quorum  fails  by  death  or  otherwise,  the 
Domination  falls.  Brsk.  B,  i.  tit.  7,  §  15 ; 
Bank.  B.  i.  tit.  7.  §§  21, 63, 132 ;  Star,  B.  iv. 
tit.  20,  §  31;  Kanta'  Equitj/,  468;  Btwn't 
Ssnop.  2282,  2'292.  See  Curatory.  Tutor. 
Interdiction.  Juttice  of  Ptaea.  Small  Debt. 
Sint  quo  uoa. 
ftaot;  was  the  proportion  of  the  moreable 
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estate  of  a  deoeased  peraoD  dna  to  tHe  buhop 
of  the  dioeese  within  which  the  penoa  t»- 
sided.  This  qnot  was  a  twentieth  part  of  the 
moreables  without  deducting  tfa«  debts,  btm 
where  the  effects  were  not  more  than  autBcieat 
to  answer  the  debts,  and  eoiueqaentiy  tb 
quot  was  paid  to  the  injury  of  the  ereditcn. 
This  injustice  was  remedied  by  1669,  c  19, 
which  gave  the  quot  from  the  free  estate  oaly; 
and  at  last,  by  the  act  1701,  e.  14,  tfaa  qaot 
was  prohibited.  Still,  however,  certain  csa- 
positions  continued  to  be  exacted  by  the  am- 
missaries,  varymg  according  to  the  extent  sf 
the  sums  confirmed.  But  by  the  atet.  4  Qee. 
IV.  e.  97,  §  1,  all  compositioai  id  re^e^  «f 
confirmation,  and  all  fees  termed  oon&igiiati« 
and  fee  and  sentence  money,  were  sbeliabsd, 
audcertainotherTegulatiousubstitnted.  Sm 
Br^  B.  ii.  tit.  9,  §  28 ;  Bmk.  iL  388 ;  £«i'i 
LasL  i.  185;  fiMUs'  Slot.  Lato.k.  t  See  Cm- 
fintatien. 
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Babbit!.  It  is  nsaal  in  charters  of  landed 
estates  to  convey  to  the  vassal  the  right  of 
rabbits  and  rabbit-warrens.  Craig  isof  opinion 
that  warrens  require  to  he  enclosed,  in  order 
to  protect  the  fields  of  neighbouring  proprie- 
tors ;  but  Ersbine  maintains  a  contrary  doc- 
trine, founding  on  the  act  1503,  c.  74,  which 
enjoinsproprietors  to  make  warrens;  allhongh 
cases  may  easily  be  fijcured  in  which  this  power 
would  require  to  be  exercised  with  some  degree 
of  caution ;  Erik.  B.  ii.  tit.  6,  §  7.  Under 
special  statutes  of  the  Scotch  Parliament,  it 
is  accounted  thef^  to  take  rabbits  from  a  war- 
ren, or  to  shoot  them  without  the  proprietor's 
consent ;  Hume,  i.  80.  In  a  fann  where  rab- 
bits were  numerous,  the  tenant  was  found  en- 
titled to  destroy  them  in  order  to  preserve  the 
crops,and  au  interdict  was  refused  to  the  land- 
lord, rabbits  not  being  game;  Uonarieff,  13th 
Feb.  1828,  &  S.A  D.  530.  Devastation  com- 
mitted by  rabbits,  encouraged  by  the  landloi^, 
has  been  held  relevant  to  entitle  the  tenant 
to  abandon  his  farm,  where  he  alleged  that 
in  consequence  the  crop  did  not  yield  sufficient 
to  pay  seed  and  labour ;  Rkhnwttd,  May  27, 
182;},  7  S.AD.  664.  This  case  was  subse- 
quently settled  eitrsjudicialiy,  the  landlord 
lowing  the  tenant  to  give  up  the  farm.  Some 
proprietors,  with  the  view  of  protecting  their 
game,  are  in  the  custom  of  inserting  a  clause 
in  the  lease,  prohibiting  their  tenants  to  kill 
rabbits.  See  Hunter't  Landlord  and  Tenaitt, 
654,  745,  831  ;  Hutch.  Juitke,  ii.  537,  546 ; 
Tait'M  Juitite,  vocibus  Pigeont,  Theft;  Blair't 
Juttiee,  h,  L 


from  the  Frenidi,  nuuoB." 
Skene,  h.  t. 

BaofcAent;  is  a  term  of  English  Isw.ad 
means  the  full  yearly  value  of  laad  ht  «n 
lease.     TomUng'  Diet.  h.  t. 

BagJang'h ;  applied  to  cropping  noder  a 
lease ;  signifies  ploughing  the  ground  twies 
or  thrice  after  cutting  hay.  Wood"*  PariAtf 
Cramond,  p.  102. 

Bafpiiaii'a  Boll.    See  Bapmo»es  RoO. 

Boilway.  Railwaysaregenerallyprojected 
and  executed  by  joint-stock  compaaiaa;  m>i 
in  order  to  incorporate  the  compaay  aad  to 
enable  it  to  acquire,  if  necessary  by  eoapal- 
sory  purchases,  the  requisite  ground  ^<^  the 
line  of  the  railway,  and  otherwise  to  faeilitats 
the  progress  of  the  work,  as  well  aa  to  |»- 
vide  for  the  management  of  the  railway  aak 
the  levying  of  dues  a^r  its  com^eti<»,  a 
private  act  of  Parliament  is  required.  The 
details  of  the  act  will  depend  on  the  ifarial 
circumstances  of  the  particular  case  ;  tat  as 
to  private  acts  of  Parliament  geaerall^a* 
PrivaU  BiUt.     See  Joint-Stodt  <hiyato. 

Railways  are  regulated  by  tbe  acta  3  m44 
Vict.  c.  99, 1840,  and  5  and  6  Viet. «.  5Sk  UK 
The  act  7  and  8  Viet.  o.  85, 1B44.  atH  ~ 
certain  conditions  to  the  eonstroctiaa  of  lb 
railways.  The  Companies  Claws*  G 
tioQ  Act  is  8  Vict,  c  17,  lS4fi;  tha  Mmm 
Clauses  Consolidation  Act  is  8  "Vliik.  «.  M 
1845;  and  the  Railways ClaantCoMallMka 
Act  is  8  and  9  Vict.  o.  33,  IMk 

Bankiny  and  Bale.  Theaettoat^fN 
and  sale  is  the  proceM  ■hmjj  <■  1  ~ 
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ptmnij  of  u  intolTont  penon  u  Judi«iftl1j 
m1^  and  the  price  divided  amoag  his  oredi- 
tora,  according  to  their  several  rights  ttnd  pre- 
ferences. This  ia  the  moat  complex  and  com- 
preheoiive  process  known  in  the  law  of  Scot- 
land ;  and  both  in  libelling  the  aummons  and 
in  following  out  the  action,  much  profeauonal 
circumspection  and  vigilance  are  indispens- 
able. The  following  practical  directions  deserve 
attention  :  The  pursuer  of  the  action  must  be 
either  a  creditor  holding  a  real  security  over 
the  debtor's  estate,  or  the  debtor's  apparent 
heir  ;  1695,  c.  24.  See  Apparent  Heir.  But 
the  secnritj  of  the  real  creditor  need  not  have 
been  actually  completed  by  iofeftment.  A 
decree  of  abjudication  against  the  debtor  is  a 
sufficient  title  to  pursue  the  action,  although 
the  decree  has  not  been  followed  by  a  charge 
against  superiors,  or  a  charter  and  saaine,  or 
other  step  to  make  the  adjudication  complete 
or  effectual.  It  is  further  requisite  that  the 
pursuer  or  some  other  of  the  creditors  should 
be  in  poaseuion  of  the  debtor's  heritage  or 
ofsomepartof  it;  1681,c  17.  But  real  or 
natural  poesesiion  is  not  necessary  :  civil  pofr- 
eession  is  enough.  The  right  to  possess,  along 
with  possessiou  of  a  part,  will  do.  So  a  de- 
cree of  maills  and  duties  without  actual  intro- 
mission, or  a  sequestration  of  the  rents  by  the 
Court  of  Session,  and  the  appointment  of  a 
judicial  factor,  will  warrant  the  process;  aud 
it  would  seem,  on  the  same  principle,  that  a 
poinding  of  the  ground  by  a  real  creditor 
will  have  the  same  eCTect.  Another  prelimi- 
nar7  requisite  is,  that  the  debtor  (except  in 
the  ease  of  a  ranking  and  sale  by  an  apparent 
heir)  diould  be  bankrupt ;  the  test  being,  that 
the  totereit  of  the  debts  and  the  other  annual 
burdens  exceed  the  yearly  income  of  the  sub- 
ject under  sale.  The  whole  heritable  estate 
of  the  debtor  must  be  included  in  the  sum- 
mons, whether  it  be  held  by  a  complete  title 
in  his  own  person,  or  on  apparency  merely ; 
and  so  strictly  was  this  rule  followed  at  one 
time,  that  an  omission  of  any  portion  of  the 
Mtate  waa  fatal  to  the  proceedings ;  although 
now  the  difficulty  is  obviated  by  specifying 
the  property  in  the  summons,  so  far  as  known, 
and  adding  a  general  clause,  under  which, 
any  property  belonging  to  the  debtor  which 
may  be  afterwards  discovered  may  l>e  brought 
(in  the  manner  afterwards  explained)  within 
the  operation  of  the  process.  The  debtor,  and 
all  his  real  creditors  in  the  known  actual  pos- 
Msaion  of  his  estate,  by  labouring  the  ground 
or  uplifting  the  rents,  must  be  called  in  the 
action;  and  where  two  or  more  creditors  are 
conjunctly  and  severally  bound  ia  one  bond  or 
bill)  the  eatatas  of  all  the  oo-ohligaots  who 
are  insolvent  may  be  brought  to  sale  under 
one  and  the  same  summons.  But  this  is  not 
competent  where  the  grounds  of  debt  are  ae- 
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parate  and  the  obligations  distinct.  It  is  no 
bar  to  the  action  that  the  debtor  has  exe- 
cuted a  trust-deed  conveying  his  heritage  for 
behoof  of  his  creditors — that  is,  provided  the 
pursuer  is  a  non-acceding  creditor.  If,  how- 
ever, the  trustee  has  been  in  the  undisturbed 
management,  he  will  have  a  preference  on  the 
price  for  the  sums  beneficially  expended  by 
him ;  nor  is  it  necessary,  in  such  a  case,  to 
reduce  the  trust-deed;  Cntttenden,  2d  Dec 
1824,  SS.itD.  S47.  In  addition  to  calling 
the  debtor  and  all  his  real  creditors,  there 
must  also  be  ao  edictal  citatiou  of  all  tlie  cre- 
ditors, and  of  all  others  having  or  pretending 
interest,  and  this  edictal  citation  required 
to  be  at  the  marketnsross  of  Edinburgh  and 
the  pier  and  shore  of  Leith,  as  well  as  by 
copies  left  at  the  Record  Office ;  because  the 
edictal  citation  sanctioned  by  the  Judicature 
Act  was  limited  to  the  case  of  parties  forth 
of  Scotland,  whereas  the  edictal  citation  in 
&  ranking  and  sale  is  intended  for  parties 
whether  within  or  furth  of  Scotland  ;  6  Geo. 
/K.c.l20,$51.  SeeEdktalCitati(»i.  Hence, 
both  forms  of  edictal  citation,  or  one  or  other, 
were  formerly  observed  in  this  process.  This, 
however,  was  altered  by  13  and  14  Vict.  c. 
36,  S  22, 1850. 

The  process  itself,  as  now  known  in  prac- 
tice, is  a  concentration  of  various  actions.  At 
one  time,  a  summons  of  sale  was  required  to 
warrant  the  sale ;  a  multiplepoinding  for  di- 
viding the  price  amongst  the  creditors  and 
claimants ;  a  reduction-improbation  to  reduce 
the  securities  and  diligences  of  creditors  hav- 
ing or  pretending  claims  on  the  estate,  the 
grounds  of  which  they  had  failed  to  produce ; 
and  an  adjndicatiou  by  each  individual  credi- 
tor, to  entitle  him  to  his  share  of  the  price. 
All  these  objects  are  now  embraced  by  the 
summons,  the  purposes  of  which,  generally 
speaking,  are — 1st,  To  declare  the  bankruptcy 
of  the  debtor ;  Zd,  To  rank  the  creditorv ;  Sii, 
To  sell  the  debtor's  heritage ;  4tk,  To  reduce 
all  securities  which  are  either  objectionable 
or  which  have  not  been  produced ;  and,  lattiy. 
The  decree  of  sale  operates  as  a  decree  of  ad- 
judication in  favour  of  all  the  creditors  in- 
cluded in  the  ranking.  In  furtherance  of 
these  objects,  the  conclusions  of  the  summons, 
which  are  not  arranged  very  consistently  or 
with  much  logical  precision,  are,  that  a  proof 
be  led  of  the  value  of  the  whole  lands  and 
heritages  belonging  to  the  debtor;  of  the 
holding  thereof;  of  the  rental  and  deduc- 
tions ;  and  that  all  persons  possessed  of  writs 
or  titles  necessary  for  instructing  these  facta 
shall  produce  them ;  that  all  persons  having 
claims  against  the  debtor's  estate  shall  lodge 
them  along  with  the  vouchers,  first  and  second 
diets  for  this  parpoae  being  assigned ;  with 
oertiScation  that  the  writs  not  produced  shall 
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be  lield  ufaUe  and  feigned  as  in  a  rodnction- 
improbation,  guead  the  debtor's  estate  and  hia 
creditors;  that  a  term  be  aesigaedto  the  cre- 
ditors tor  deponing  as  to  the  verity  of  their 
debts,  witb  certificatioD  that  no  odo  shall  be 
ranked  until  he  has  deponed ;  that  the  credi- 
tors be  ranked  on  the  price  and  rents  accord- 
ing to  their  several  rights  and  preferences, 
vilh  certification  to  those  who  shall  not  be 
ranked  that  tbej  shall  not  be  afterwards  en- 
titled to  call  the  ranking  in  question  ;  that 
on  any  other  lands  or  heritages  belonging  to 
the  debtor  being  discovered,  they  may  be  in- 
cluded in  the  proceedings;  that  the  debtor  be 
found  bankrupt;  that  the  upset  price  be  judi- 
eially  Bxed,  and  the  snbjects  sold  by  public 
roup,  and  warrant  granted  for  letters  of  publi- 
cation to  intimate  the  sole ;  that  the  subjects 
bo  adjudged  to  the  purchaser  on  payment  or 
consignation  of  the  price;  and  that  the  decree 
of  sale  may  be  as  effectual  to  the  purchaser 
as  a  disposition  signed  by  the  debtor  and  the 
creditors  would  be ;  that  it  be  declared  that 
the  purchaser,  on  making  payment  or  consig- 
nation of  the  price,  be  discharged  thereof,  and 
bis  bond  of  caution  delivered  up,and  the  lands 
declared  free  of  all  incumbrances;  that  the 
purchaser  be  infeft,  and  warrant  granted  for 
letters  of  horning  against  superiors  for  that 
purpose ;  and  that  the  real  creditors,  on  re- 
ceiving payment  of  their  sereral  shares  of  the 
price,  shall  convey  their  debts  to  the  pur- 
chaser, in  farther  security  of  his  purchase, 
alleoarly,  witb  warrandice  to  the  amount  of 
the  sums  received.  The  lummoiu  formerly 
required  a  bill ;  and  in  respect  of  the  concln- 
■ion  for  reduction-improbation,  the  concourse 
of  the  Lord  Advocate  is  necessary.  The  I'n- 
dneite  against  alt  parties  called  nominoHm  as 
defenders,  if  resident  within  Scotland,  is  the 
ordinary  indueite  of  tbnrleen  days;  if  in  Ork- 
ney or  Shetland,  or  forth  of  Scotland,  twenty- 
one  days.  I'be  edictal  citation  against  all 
parties  interested  is  also  twenty-one  days.  A 
short  copy  is  sufficient  for  service ;  hut  a  full 
copy  is  occasionally  used.  If  appearance  be 
made  for  the  defender,  the  summons  must  be 
printed ;  although  this  is  clearly  one  of  the 
Bummonaes  which  ought  to  have  been  excepted 
from  the  regulation  as  to  printing.  The  sta- 
tutes and  Acta  of  Sederunt  regulating  the 
form  of  the  summons  are,  1681,  c.  17 ;  1690, 
c  20 ;  1695,  c.  6 ;  26  Art.  o/Reyulatioiu,  29th 
April  1696  ;  54  Geo.  IIS.  c  137 ;  A.  S.  31*( 
ilareh  1685;  A.  S.  23d  Nov.  1711;  A.  S. 
lOtt  Aug.  1764 ;  A.  S.  17tt  Jan.  1756  ;  A.  S. 
laih  Ntm,  1793 ;  A.  S.  lltA  July  1794.  See 
also  Jttrid.  Style*,  iii.  435  ;  Shand'i  Frac.  ii. 
964,ef  Mj.     See  Jvdieial  Saie. 

The  action  comes  into  Court  in  the  nsnal 
way;  but  being  ivhat  is  technically  called  an 
Inner-House  process,  the  power  of  the  Lord 
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Ordinary,  before  whom  the  actioo  UcaQed  it 
the  coarse  of  the  Onter-Hotue  Roll,  a  so  fir 
limited.  Thus,  he  may  judge  of  the  paniMr'i 
title,  and  of  the  competency  and  relevancy  ef 
the  action ;  as  also  whether  the  parties  bsTt 
been  properly  brought  into  Court.  But  til 
questions  as  to  the  bankruptcy,  the  Talue,  tbt 
pwsession  and  the  holding,  are  proper  torti* 
consideration  of  the  Inner-UouM  aft«r  jn- 
bation.  As  to  the  procedure  in  the  actus 
generally,  the  Act  of  Sederunt  llth  Jsly 
1828,  §  103,  directs  that  it  shall  be  ateoauo- 
dated  as  far  as  practicable  to  the  new  form 
of  process;  but  that,  in  so  far  as  complium 
with  the  new  forms  shall  not  be  apeciatly  re- 
quired, the  old  forms  shall  continue,  euepl 
as  to  the  power  and  mode  of  reriew  of  inler- 
locntors,  as  to  which  the  new  regnlatioDt  art 
to  be  the  rule.  All  the  requisite  fomu,  how- 
ever, must  be  rigidly  observed ;  became  ibt 
slightest  deviation(«.7.,  the  omission  of  a  sia^ 
advertisement)  may  be  fatal  to  the  whcde  pro- 
ceed ings. 

If  there  be  no  objection  to  the  citations,  th« 
relevancy,  or  competency,  andno  other  dil^oty 
defence,  the  first  interlocutor  is  an  iDterloentsr 
by  the  Lord  Ordinary  sustaining  tite  libd,  i 
and  allowing  a  proof  of  the  bankruptcy,  ef  ' 
possession  by  the  creditors,  of  the  h^d^  i 
rental,  and  deductions,  of  the  ralue  of  tb  i 
property,  and  of  the  namber  of  yeara'  pa^ 
chase  at  which  it  may  be  sold  ;  and  for  takin; 
this  proof,  commission  and  diligence  is  granted 
The  same  interlocutor  assigns  a  firat  tens  at 
the  distance  of  five  or  six  weeks  for  the  credi- 
tors to  lodge  their  grounds  of  debt,  and  gnoti 
commission  to  the  judge-ordinary,  or  any 
justice  of  the  peace  within  the  bonnds,  to  taks 
the  deposition  of  the  creditor ;  and  if,  during 
the  currency  of  this  term,  any  creditor  reqnim 
a  diligence  for  the  recovery  of  his  gronnds  «t 
debt,  it  will  be  granted  by  the  Lord  Ordinary 
on  application ;  A.  S,  17tt  Jan.  1756,  f  1. 
The  interlocutor  must  be  inserted  onee  a  WM, 
for  three  successive  weeks,  in  the  BdiDb«^ 
Oaiette—XS.  liaJttfy  1794; and akof^ 
lished  in  the  Minute-book.  On  the  irllw 
coming  into  Court,  it  is  usual  to  appl;  to  At 
Court  for  the  appointment  of  a  judicial  balv 
to  manage  the  estate. 

The  limits  of  this  work  do  not  admit  atrnj- 
thing  more  than  the  following  tanaaarf  rf 
practical  points  connected  with  thia  inpMlHt 
process: — (1.)  Under  the  eommuMB  Mi 
diligence  a  proof  of  the  rental  of  (h*  wit$Uk 
under  sale  is  led,  by  examining  the  taHHhk 
and  by  recovering  their  leasea;  Mr  if  dMRll 
no  leases,  by  the  examination  of  ' 
land-valuators  acquainted  witb  tbi  ,__ 
Servitudes,  thirlages,BervieM|4iL, am 
and  deducted,  also  liferent*  and  Malu 
ing  to  rules  to  be  found  in  «U  fW0Wl 
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vide  Bemridge,  ii.  638,  tt  itq. ;  ShaniPt  Prac 
ii.  871,  et  teq.  (2.)  The  title-deeds  of  the 
subjects  may  be  recovered  under  the  diligence; 
and  if  hypothecated  in  the  hands  of  a  law- 
sgeot,  tliey  are  usual);  delivered  under  a  re- 
servation of  bis  hypothec,  in  virtue  of  which 
he  will  be  ranked  prima  loco  on  the  price,  or 
nay  obtain  a  warrant  on  the  judicial  factor. 
If  the  title-deeds  be  in  the  repositories  of  a 
deceased  person,  warrant  will  be  granted  by 
the  Court  for  openiag  such  repoeitories  at  the 
Bight  of  the  judge-ordinary  of  the  bounds. 
The  title-doeiU  will  show  the  holding  and  the 
sUte  of  the  leinds  and  feu-duties,  and  the 
valued  rent  will  he  proved  by  a  certificate 
from  the  clerk  to  the  commissi  oners  of  supply. 
(3.)  The  deductions  and  annual  burdens  may 
be  proved  by  the  factor  on  the  estate,  or  the 
agent  or  other  person  who  has  been  aceustomed 
to  pay  them,  and  the  teind,  minister's  stipend, 
schoolmaster's  salary,  cess,  poor's-rates,  lie, 
will  be  sufficiently  proved  by  the  receipts  for 
these  payments.  (4.)  It  may  be  necessary  to 
prove  the  bankruptcy  by  a  search  of  the  re- 
cords ;  but  in  general  the  claims  lodged  prior 
to  the  expiration  of  the  first  term  will  be 
sufficient  for  this  purpose.  (5.)  No  farther 
proof  can  be  led  under  the  commission;  the 

Eroof  of  the  value  must  be  taken  before  the 
lOrd  Ordioary,  the  usual  witnesses  being 
Erofessional  men,  or  land-valuators  in  Edin* 
orgh,  who  in  general  depone  as  to  the 
Dumber  of  yaai^  purchase  of  the  proven 
rental  which  they  consider  the  lands  to  be 
worth.  This  proof  is  conducted  by  the  com- 
mon agent,  who  is  appointed  immediately 
after  the  lapse  of  the  first  term  assigned  for 
lodging  claims.  See  Common  Agent.  (6.)  The 
next  stop  in  the  process  is  to  have  a  second  term 
assigned  to  the  creditors  for  lodging  their 
claims  and  grounds  of  debt;  which  is  done 
by  an  interlocutor  of  the  Lord  Ordinary,  inti- 
mated iu  the  Minute-book,  and  once  every 
week,  for  three  weeks,  in  the  Edinburgh 
Gasette.  All  claims  must  be  accompanied 
by  an  oath  of  verity,  if  the  creditor  be  iu  Qreat 
Britain,  or  by  an  oath  of  credulity  by  his 
a^nt  or  factor,  if  he  be  abroad;  and  the 
erounds  of  debt  oinst  also  be  produced — the 
effect  of  such  production  being  to  interrupt 
prescription.  (7.)  On  the  lapse  of  the  second 
term  for  lodging  claims,  the  case  may  be  en- 
rollod  and  decree  of  certification  pronounced, 
as  in  a  rednction-iro probation  for  reducing  all 
claims  not  produced.  This  decree,  however, 
is  qualified  with  the  condition  that  claims 
lodged  within  ten  days  thereafter  will  be  re- 
ceived, and  sometimes  a  longer  period  is 
allowed— Ajr.,  the  box-day  in  a  vacation  then 
ensuing.  The  effect  of  such  adecrae  of  cerliG- 
catioD  is  to  cut  down  all  claims  agoiust  the 
^tat«  in   questions   between  the  claimant 


^^nst  whom  the  decree  strikes  and  tho 
purchaser  at  the  judicial  sale ;  but  withont 
prejudice  to  the  creditor's  claim  against  the 
separate  estate,  if  any  {e.g.,  the  moveable 
estate),  of  the  common  debtor  ;  or  against  the 
other  creditors  who  may  have  received  their 
share  of  the  price,  for  repetition  of  a  rateable 
proportion ;  1695,  c.  6.  (8.)  Where  a  cre- 
ditor has  omitted  to  lodge  his  claim  until  the 
lapse  of  the  time  allowed  by  the  interlocutor, 
he  may  apply  to  the  Court  to  be  reponed  on 
cause  shown,  but  only  on  condition  of  p&yiug 
the  expense  occasioned  by  the  delay,  and  by 
the  production  of  his  claim.  Such  an  appli- 
cation to  be  reponed  may  be  made  at  any  time 
prior  to  the  final  division  of  the  funds,  even 
althoagh  the  debt  of  the  claimant  should  have 
arisen  after  the  action  come  into  Court.  (9.) 
After  the  decree  of  certification  has  been  pro- 
nounced, the  Lord  Ordinary  remits  to  the 
common  agent  to  prepare  a  state  of  the  inte- 
rests and  a  scheme  of  ranking.  This  state 
contains  a  complete  vidimus,  embracing  the 
extent  of  the  lands  or  other  subjects  under 
sale,  the  amount  of  the  funds  in  the  bands  of 
the  factor,  and  an  enumeration  of  the  claims 
and  vouchers,  with  the  objections.  See  the 
form  of  such  a  state  in  Beii's  Styla,  vii.  229. 
The  state  is  signed  by  the  common  agent, 
and  allowed  to  be  seen  by  all  concerned,  and 
objected  to  if  they  see  cause ;  and  if  questions 
arise  in  the  competition,  they  will  be  discussed 
with  reference  to  the  common  agent's  state  by 
the  several  creditors  inter  le,  and  determined 
by  the  Lord  Ordinary.  The  state  is  then 
ordered  to  be  printed  and  boxed  for  the  loner- 
Uouse,  and  also  distributed  among  the  credi- 
tors or  their  agents,  except  in  cases  of  small 
importance,  and  where  there  are  few  credi- 
tors, when  the  state  is  lodged  in  MS.  aiid 
intimated  to  the  agents  of  the  creditors,  who 
may  borrow  it,  or  see  it  in  the  clerk's  hands. 
(10.)  After  ail  ot^ections  to  the  slate  have 
been  decided,  the  common  agent  prepares  the 
draft  of  an  interlocutor  of  ranking,  which  is 
usually  circubkted  or  allowed  to  be  seen  for 
eight  days,  before  being  written  out  and 
signed  by  the  Lord  Ordinary,  (11.)  It  was 
formerly  necessary  that  the  ranking  should 
be  concluded  by  a  decree,  before  tbe  lands 
were  exposed  to  sale ;  but  by  54  Geo.  III.  e. 
137,  §  6,  the  sale  proceeded  whether  the  rank- 
ing is  concluded  or  not.  Hence,  while  the 
ranking  is  in  progress,  the  sale  may  also  go 
on  ;  and  in  that  view,  the  common  agent,  as 
soon  as  the  proof  is  concluded,  may  enrol  the 
cause  for  circumduction  and  great  avisandnm. 
A  memorial  and  abstract  of  the  proof  is  then 
prepared,  printed,  and  boxed  by  tbe  common 
agent,  and  thereafter  remitted  by  the  Court 
to  the  Lord  Ordinary  to  revise ;  who,  after 
having  obtained  the  necesary  explanations 
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from  the  common  agent,  ftod  from  the  clerli 
of  the  proceia,  report*  it  to  the  Court  sb  cor- 
rect. The  Conrt  then  grants  warrant  for 
letter!  of  publication  and  sale,  vrhieh  boiog 
extracted,  are  executed  by  a  messenger-at- 
anna  at  the  Record  Office,  and  also  at  the 
market-cross  of  Bdinbargh,  and  pier  and 
shore  of  Leith.  (12.)  When  a  warrant  of 
tale  has  been  obtained,  the  creditors  are  en- 
titled to  proceed  with  the  taie,  unless  the 
whole  of  their  debts  are  paid  off,  and  even 
although  the  price  of  the  property  should  ex- 
ceed the  amount  of  the  debts.  In  practice 
the  sale  is  advertised  in  the  newspapers ;  and 
due  eare  must  be  taJien  to  procure  evidence, 
that  all  the  statutory  and  necessary  notices 
have  been  given,  which  will  be  done  by  pro- 
ducing in  process  the  Gazettes  and  letters  of 
publication,  and  the  executions  by  the  mes- 
senger. (13.)  The  day  of  tale  is  always  a 
Wednesday  (the  market-day  in  Edinburgh), 
during  the  sitting  of  the  Court  of  Session  ; 
and  the  letters  of  publication  must  be  exe- 
cuted edictally  at  least  twantyKine  days  before 
the  day  of  sale.  The  articles  of  roup  and  the 
inventory  of  the  title-deeds  ought  to  be  pre- 
pared by  the  clerk  to  the  process,  and  are  always 
autbenticated  by  the  signature  of  the  Lord 
Ordinary  on  the  Bills,  who  oCBciates  as  judge 
of  the  ronp.  But  if  any  nnusual  conditions 
are  to  be  inserted  in  the  articles  of  roup,  or 
any  alteration  made  thereon,  atlor  they  bare 
b«en  signed  by  the  Lord  Ordinary,  this  must 
be  done  by  the  anthori^  of  the  Court,  as  the 
Lord  Ordinary  on  the  Bills,  who  acts  merely 
ministerially  in  carrying  through  the  sale, 
has  no  power.  The  tale  must  take  place  in 
the  Parliament  House  at  Edinburgh,  between 
the  hours  of  two  and  four  p.k.  The  clerk  to 
the  process  acts  as  clerk  to  the  sale,  and  one 
of  the  macers  acts  as  auctioneer.  It  seems  to 
have  been  thought  that  the  Court  have  power 
to  authorise  the  sale  to  take  place  elsewhere 
than  in  Edinburgh  ;  but  in  the  only  instances 
in  which  such  applications  were  made  tbey 
were  refused ;  and  in  the  lost  case  on  the 
subject,  it  was  expressly  held  to  he  incom- 
petent to  authorise  a  sole  at  Glasgow ;  Rmnji 
and  Cruttendm  A  Go.  22d  Feb.  1834,  12 
&  A  D.  479 ;  and  17th  May  1834,  12  S. 
A  D.  602.  (14.)  The  Lord  Ordinar?  offi- 
ciating at  the  sale  has  power  to  adjourn  it, 
without  exposing  the  subjects;  and  neither 
the  common  agent,  nor  the  judicial  factor, 
nor  the  Lord  Ordinary  to  the  process,  nor  the 
Lord  Ordinary  officiating  at  the  sale,  is  en- 
titled to  parehase ;  although  the  mere  signing 
of  petitions  or  other  papers  in  the  canie  as 
counsel  will  not  bu"  the  couniel  from 
purchasing.  The  leading  ease  on  this  sub- 
ject is  that  of  TU  York  Hvildingt  Cmpms  v. 
Jfaelsn.-ts,  8th   Uorch    1793,   Stor.  18367  i 
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reversed  on  appeal,  4  D*k,  379.  See  alw 
ThsEarlt^  Wmytt,  25th  Feb.  1824, 2  Shmi'i 
Appetit,  p.  1.  (16.)  If  no  offereis  ifpaar, 
the  sale  will  be  adjourned;  and  inst«ad  of  tb 
former  practice  of  then  allocating  the  pr»- 
perty  among  the  oreditora,  the  Conrt  lov 
lowers  tbe  upset  price,  upon  a  petitteo  dily 
intimated  to  the  agents  of  aJI  the  crediwn 
who  have  claimed  ;  and  the  property  is  after- 
wards re-expoeed  at  a  redueed  opaet  priw. 
after  advertisements  in  the  newapapers,  t>d 
the  necessary  alterations  on  the  artidei  sf 
roup.  As  to  the  clause  of  devolution  in  tbt 
articles,  see  Clautt  of  Deaoliaion.  (16.)  Th« 
offerer  who  is  preferred  mint  find  cantiot, 
tbe  bond  of  caution  being  prepared  J>y  tb* 
assistant  of  the  Inner-House  clerk  totbtprv- 
ceu ;  and  it  is  the  duty  of  the  principal  cterii 
of  Session  to  satisff  themtelves  as  to  tbe  ssf- 
ficiency  of  tbe  caution.  The  common  agtnl 
is  not  bound  to  expren  any  opinioii  en  tkii 
point ;  and  if  the  principal  elerka  a«eept  sf 
insufficient  caution,  they  will  be  peraoDaQy 
liable.  Where  the  purchaser,  after  indiag 
caution,  and  before  decree  of  sale,  has  scM  to 
another,  the  new  purchaser  must  apply  to  the 
Conrt  by  petition,  for  authority  to  the  elcrt 
to  receive  a  now  bond  of  caution,  and  to  de- 
liver up  the  former  one,  and  also  that  tbt 
decree  of  sale  may  be  issued  in  bvonr  of  the 
new  purchaser.  (16.)  After  caution  ka 
t)een  found,  the  sale  is  reported  to  tbe  Covrt, 
and  decree  of  sale  pronounced,  whidi  may  bt 
extracted,  and  the  extract  delivered  te  (ha 
purchaser,  in  order  that  he  may  complete  lu 
title;  and aftersuch  extract,  that  part  oftbe 
process  which  relates  to  tbe  sale  is  sent  te 
the  general  record,  while  the  ranking  re- 
mains in  tbe  hands  of  tbe  clerk — a  severanM 
of  the  process  which  is  attended  witk  seme 
practical  inconveniences.  (17.)  The  next  step 
in  the  procodure  is  a  remit  by  the  Lord 
Ordinary  to  the  common  agent,  or  to  on  ao- 
countant.  to  prepare  a  scheme  of  divimae;, 
showing  the  rule  according  to  which  the 
purchaser  and  the  Judicial  factor  are  to  fgj 
the  funds  in  their  hands;  which  seh^s*. 
ng  been  prepared  and  lodged,  and  allewtd 
to  be  seen  for  eight  days,  will  be  approved  if 
if  not  objected  to,  and  decree  of  division  mik 
for  payment  against  the  purchaser  pre- 
nounced.  It  is  now  settled  that  claims  rwiiM, 
principal  and  interest,  are  to  be  nn  iimBlite< 
into  a  capital  as  at  the  date  of  the  p^mwt 
of  the  price.  (18.)  The  original  iiitt  m  !■ 
the  expenses  of  the  process  was,  that  thvvm 
to  be  borne  by  the  postponed  crediten.  ^4l^ 
wards  it  was  held,  that  as  tbe  proowt  imm* 
procednre  in  which  the  whole  eriiHtaVMil^ 
interested,  each  ought  to  pajr  ia  yifWw 
to  the  sum  he  drew  ;  A.  S.  2Sd  Abk  mu 
But  it  being  plainly  nUrm  >iw«r  tt»  «|M 
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to  m&ke  inch  t,  nle,  that  Act  of  Sedenint 
WM  repealed  by  A.  S.  10th  Aogait  1754; 
ud  DOW  the  whole  expense  is  paid  oat  of  the 
Fandaiii  the  hands  of  the  factor,  or  oat  of  the 
price,  afld  thua  fills  exclntiTely  on  the  post- 
poned creditors.  This  expense  inclades  thkt 
!>feztraeting  the  decree  of  tale  in  iiiTonr  of 
the  purchaser,  and  also  the  expense  of  the 
liBpositions  and  assignations  by  Uie  creditors 
in  bis  favour.  (19.)  When  tiiere  has  been 
s  judicial  factor  appointed,  it  b  necessary, 
before  preparing  &  sohenie  of  diTisioD,  to 
apply  to  the  Court  by  petition  for  his  dis- 
charge. This  petition  is  intimated  to  the 
sgeuts  of  the  creditors,  and  also  in  the  minnte- 
b«ok,  and  on  the  walls  of  the  Parliament 
House,  and  thereafter  remitted  to  the  Lord 
Ordinary  in  the  ranking,  who  in  his  torn 
remits  to  the  clerk  to  the  process,  or  in  com- 
plicated cases  to  an  accountant,  to  audit  the 
factor's  acconnts.  Avixandnm  with  the  report 
thus  obtamed  is  made  to  the  Lord  Ordinary, 
who  makes  a  report  to  the  Oourt,  and  decree 
of  exuieration  is  then  pronounced  hy  the 
Inner-House.  Sometimes  the  common  agent 
soncurs  in  the  factor's  petition,  and  also 
praya  for  a  remit  to  audit  his  aocounts.  But 
in  the  ordinary  case,  a  simple  remit  to  the 
Luditor  to  tax  the  common  agent's  accoaots 
is  made  on  a  motion  to  the  Lord  Ordinary, 
ud  the  auditor's  report,  when  returned,  ap- 
proved of  in  common  fonn.  (20.)  If,  in  the 
H>une  of  the  process,  the  pursuer  should  die, 
>r  cease  to  insist,  or  if  his  deht  ahould  be 
ixtinguished,  the  judicial  factor,  or  any  real 
Teditor,  may,  on  special  warrant  from  the 
uourt,  take  up  the  process  where  it  was  left, 
ind  caTT7  it  on  till  its  final  issue.  So  also, 
,f  the  common  debtor  or  any  of  the  creditor* 
lie,  the  process  only  stops  until  their  apparent 
leire  are  cited  on  a  diligenee,  without  waiting 
:be  lapstfof  the  bnpiu  attiberandt,  or  transfer- 
-ing  tilt  process  against  them ;  and  whether 
^he  heir  appear  or  not,  the  process  proceeds ; 
A.  S.  23i{  ifov.  1711,  ii  4  and  5.  And  any 
ireditor  who  is  in  a  situation  to  adjudge  is 
mtitled  to  carry  on  the  action  of  sale  to  a 
;onclasion,  although  deserted  or  abandoned 
jy  the  original  pnrsuer;  64  Oec,  III.  c  137, 
)  10.  (21.)  If  any  lands  not  specially  de- 
wribed  in  tlie  summons  be  discovered,  in  the 
tourse  of  the  process,  to  belong  to  the  bank- 
■upt,  the  rental  and  value  of  such  lands  may 
>e  proved,  and  the  lands  themselves  included 
n  the  sale,  in  virtue  of  the  general  clause  in 
;he  aummoDS  above  referred  to.  On  such 
liscovery,  an  application  is  made  to  tbe  Lord 
Ordinary,  in  tbe  form  of  a  minute,  who  directs 
lotice  of  tbe  fact  to  be  given  in  the  Edinburgh 
iil&xette,  after  which  Qiv  proof  of  the  rental 
uid  value,  and  the  sale,  proceed  precisely  as  if 
.be  sabjeets  to  discovered  had  been  specially 
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described  in  the  summons.  It  is  too  late,  how- 
ever, to  include  a  discoTery  of  this  kind  in 
the  process  after  the  lands  specially  libelled 
on  have  been  sold,  and  the  decrees  of  sate 
and  division  extracted.  See  Rennie,  5th  Feb. 
1828,  e  S.d  D.  488.  (22.)  Where,  again, 
snbjects  have  been  included  in  the  summons 
which  do  not  belong  to  the  bankrupt,  the 
course  is  for  the  proprietor  of  snch  subjects  to 
apply  to  the  Court  by  petition,  to  have  them 
struck  out  of  the  tale ;  which  petition  will  be 
either  advited  by  the  Court  on  answers  by  the 
creditors,  or  remitted  to  the  Lord  Ordinary 
to  be  disposed  of.  See  CmlUnden,  Maekillop, 
and  Cwapany,  17th  May  18S4, 12  S.  *  D.  602. 
(23.)  When  the  price  is  paid,  or  consigned  in 
the  manner  explained  voca  Conti^natim,  the 
purchaser  may  apply  to  the  Court  by  peti- 
tion for  delivery  of  his  bond  of  caution.  If 
there  be  several  purchasers,  a  separate  appli- 
cation from  each  is  neeeaBU7 ;  and  the  peti- 
tion, which  mast  be  previously  intimated  to 
the  agents  of  tbe  creditors  who  have  lodged 
clums,  is  also  intimated  upon  the  walls  and 
in  the  Minute-book  for  eight  days ;  after 
which  it  is  remitted  to  the  Lord  Ordinary  in 
the  ranking,  or  to  the  Junior  Lord  Ordinary, 
to  ascertain  whether  the  price  has  been 
paid  or  consigned.  On  ascertaining  the 
fact,  by  a  remit  to  the  clerk  or  otherwise, 
the  Lord  Ordinary  makes  a  report  to  the 
Court,  and  the  prayer  of  the  petition  will 
than  be  granted  by  the  Inner-House.  (24.) 
It  is  competent  to  the  creditors  or  their 
agents,  at  the  election  of  the  common  agent, 
to  nominate  three  of  their  number  as  a  com- 
mittee, to  watch  the  progress  of  the  proceed- 
ings ;  and  if  they  are  not  terminated  within 
two  years  after  their  commencement,  to  in- 
quire the  reason.  And  it  is  the  duty  of  the 
common  agent,  after  tbe  lapse  of  two  years, 
to  print  and  give  in  to  the  Court  a  minute  ex- 
planatory of  the  situation  of  the  process,  and 
of  the  cause  of  delay;  and  a  aimilar  minute 
most  be  lodged  yearly  thereafter,  unless  dia- 
pensed  with  by  the  Court;  A.  S.llth  Jvly 
17d4,  §  14.  (25.)  It  is  competent  to  prefer- 
able creditors  to  apply  for  interim  warrants 
on  the  judicial  factor,  or  on  the  purchaser,  or 
on  the  bank  where  tbe  money  is  consigned. 
But  before  drawing  any  sum  out  of  the  com- 
mon funds  by  interim  warrant,  sufficient  cause 
roust  be  shown  to  the  Court.  Nor  will  any 
such  warrant  be  granted,  except  at  to  inte- 
rest or  annuities,  before  decree  of  certification 
is  pronounced  ;  and  no  petition  for  a  warrant 
of  this  kind  will  be  received  aRer  20th  Feb. 
for  the  winter  sesaion,  or  2Cth  Jane  for  the 
summer  session ;  or  daring  the  five  tederunt- 
days  preceding  the  rising  of  the  Court  for  the 
Christmas  recess ;  A.  S.  Mth  J«ly  1764 ;  21il 
Dte.  17«fi;  bik  Jmt  1790;  UAJul},  1794. 
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The  common  agent  ia  also  entitlod  to  an  in- 
terim warrsut  on  the  judicial  factor  to  ac- 
count fur  the  expenses  of  the  process.  See 
Interim  Warrant.  (26.)  Sometimes,  where  a 
clasa  of  creditors  are  preferable  od  a  particu- 
lar subject  which  has  been  sold,  and  where 
the  remainder  of  the  property  remains  unsold, 
an  interim  scheme  of  division  among  these 
preferable  creditors  is  prepared.  But  the 
expense  of  interim  warrants,  as  well  as  in- 
tevim  schemes,  must  be  borue  by  the  credi- 
tors benefited  thereby.  See,  however.  Wood's 
Tnulee  and  Otiiera,  7th  March  1835,  13  S.  * 
D.  645.  (27.)  The  rule  as  to  imputing  such 
int«Tim  payments,  in  questions  among  the 
oredilors,  is,  that  the  debt  due  to  the  credi- 
tor receiving  the  interim  pajmentls  to  be 
stated  as  accumulated  as  at  the  term  of  pay- 
ment of  the  price  by  the  purchaser,  and  that 
the  partial  payments  are  to  be  deducted  from 
this  accumulated  sum.  In  this  way  all  the 
creditors  stand  on  an  equal  footing ;  and  the 
difficulties  about  imputing  partial  psjmenta 
to  account  of  interest,  and  not  of  principal, 
are  avoided.  The  rule  now  uniTormly  ob- 
served is,  that  principal  and  interest  are  to 
be  accumulated  as  at  the  term  of  payment  of 
the  price.  (2B.)  Atljudications,  during  the 
dependence  of  a  process  of  ranking  and  sale, 
which  were  at  one  time  thought  necessary 
in  order  to  secure  the  benefit  of  the  paripattu 
ranking,  are  prohibited  by  64  Qeo.  III.  c. 
437,  §  10 ;  whereby  it  is  enacted,  that  the 
decree  of  sale  is  to  be  held  as  a  general  de- 
cree of  adjudication  in  favour  of  every  credi- 
tor who  shall  afterwards  be  included  in  the 
decree  of  division ;  and  the  effect  of  such  ge- 
neral decree,  in  all  competitions  or  questions 
of  ranting  and  preference,  is  declared  to  be 
the  same  as  if  it  bad  been  pronounced  and 
extracted  of  the  date  of  the  first  calling  of 
the  process  of  sale,  before  the  Lord  Ordinary 
in  the  Outer-House;  and  no  "separate  ad- 
judication shall  be  allowed  to  proceed  during 
the  dependence  of  a  judicial  sale;"  tbo  pro- 
cess not  being  held  in  dependence  until  it  is 
called  in  Court.  The  statutory  rule,  how- 
ever, does  not  apply  to  adjudications  in  im- 
plement, which  may  proceed  notwithstanding 
the  dependence  of  the  ranking  and  sale  : — 
See  B«lr«  Com.  ii.  262  ;  Maciinlot^,  26th  Mav 

1829,  7  8.  <t  D.  649  ;  Hittchmn,  26th  June 

1830.  BS.dD.  982  ;  Wood,  5th  Feb.  1833, 
\lS.aD.S55.  (29.)  In  rankings  and  sales 
at  the  instance  of  apparent  heirs,  It  has  been 
the  practice  to  require  creditors  whose  debts 
are  illiquid  to  constitute  them  before  draw- 
ing their  shares  of  the  price;  and  in  one 
ease  the  same  rule  was  extended  to  an  illi- 
quid debt,  in  a  judicial  sale  at  the  instance  of 
creditors.  But  this  decision  has  been  thought 
extremely  questionable,  and  certainly  is  not 
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easily  reconclleable  with  sound  principle:— 
See,  on  this  subject,  Seott  Moncrie^,  16th  Joe 
1821. 1  S.d:  D.73;  BeWi  Com.  i.  740,  sod 
ii.  277  and  281 ;  and  Shand't  Prae.  ii.  566, 
et  ieq.  (30.)  The  production  of  the  gronads 
of  a  moveable  debt,  as  the  fonBdatioo  of  a 
claim  on  a  ranking  and  sale.does  not  make  tbt 
personal  debt  heritable,  or  liable  to  be  alfeded 
by  inhibition.  It  is  still  arrestable  ;  Hck- 
derson,  14th  Dec.  1796,  Mor.  1534.  (31.) 
Notwithstanding  the  clause  in  the  artids 
of  roup  binding  the  purchaser  to  accept 
of  the  title  as  it  is,  the  purchaser  eanact 
be  forced  to  pay  the  price  if  it  tnma  Mt 
that  the  bankrupt  had  no  title  whatever 
See  Ptoffnts,  W 
lut  it  will  obriala 
any  objection  to  the  title  if  it  be  jMutUt  t» 
complete  a  title  in  the  bankrupt's  persoa ; 
see  Shattd't  Prac.  ii.  571.  (32.)  In  erdw  ta 
strengthen  the  purchaser's  title,  the  ereditMi 
who  receive  any  part  of  the  price  are  ImmidI 
to  assign  their  debts,  righta,  uid  ditigeBcest* 
the  purchaser,  with  absolute  warrsAdiee  t* 
the  extent  of  the  sums  received.  Hence,  u 
cose  of  eviction,  the  creditors  are  bonnd  to 
refund  what  they  have  received,  with  interest 
from  the  date  of  the  decree  evicting  the  m^ 
jects  from  the  purchaser,  proTid^  iotl^ 
tion  of  the  action  of  eviction  be  made  to  th« 
creditors  before  litiscontestation.  Theee  as- 
signations, which  are  paid  for  by  the  credi- 
tors, being  merely  corroborative  of  the  per- 
chaser's  right,  cannot  be  assigned  by  tho  pa> 
chaser,  or  made  a  separate  fund  of  credit, 
but,  except  in  so  far  as  corroborative  of  bit 
title,  are  extinguished.  (33.)  If  there  be  say 
reversion  of  the  price  after  satiafjing  the 
claims  of  the  creditors,  the  common  debter  is 
entitled  to  it  without  making  up  any  title. 
But  in  the  event  of  his  death,  his  heir  aeit 
make  up  a  real  title  to  the  heritage;  in  order 
to  entitle  him  to  discharge  the  rereraion ;  in 
which  respect  there  is  a  dilTereuce  between  >■ 
ordinary  process  of  ranking  and  sale  anda 
process  when  pnrsned  by  an  apparent  beir.  Ii 
this  last  case  the  apparent  heir  deee  not  n- 
quire  to  make  up  any  title  in  order  ts  wrtWt 
him  to  receive  the  reversion.  The  |ii  itij 
ing  analysis  of  the  procedure  in  the  prm— rf 
ranking  and  sale  has  been  abridged  froM  tt* 
following  practical  works:  JuruL  Slflm,Bk 
435-55 ;  Ivor/t  Form  of  Proeett,  i.  317-4; 
Bevendfft't  Form  of  Pnxxts,  ii.  613-48;  Mri 
Shand't  Prae.  ii.  623-73,  in  whiek  Mi^ 
in  particular,  there  is  a  valualde  digMt  «f  At 
rules  of  practice  in  this  ' 


accompanied  by  a  very  able  commenliiWM  At 
adjudged  cases.  See  also  B^Wm  Omu  fitMtt 
Stair,  B.  iii.  tit.  2,  §55;  B.ir.  M.SL  *& 
tit.  36, 1  2 ;  tit.  51,  §  4 ;  Mor^a  l'"^-^-*-' 
£nk.  B,  ii.  tit.  12,  j  59, «( Mf .  ,•  / 
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p.  37 ;  Bdfi  Princ.  §6  2263,  2419.  1486. 
HS  en  Ltata,  i.  113  ;  Bimier't  Landlord  and 
TmanL  See  Judieiai  Sale.  Apparent  Betr, 
Sehtme  of  Divwion. 

Tt*Tin»g  ud  Bale,  by  an  Apparent  Heir. 
This  action,  vhich  is  is  almost  all  respecla 
analogons  to  the  action  of  ranking  and  sale 
at  the  instance  of  creditore,  is  founded  on  the 
act  1695,  c  24,  which  declares  that  an  ap- 
parent- heir  may  bring  the  estate  of  his  an- 
costor  to  roop,  whether  it  be  bankrupt  or  not. 
It  ia  no  good  objeotion  to  the  heir's  title  to  sue 
this  action  that  he  ha£  behaved  ai  heir,  and 
Ikereby  incurred  a  pataive  title,  or  even  that 
he  has  been  serred  heir  in  general,  cum  bene- 
Jeie  invattarii;  provided  that  his  title  bag 
not  been  feudalff  completed.  Neither  ia  it 
anj  objection  that  the  heir  has  renounced,  in 
an  action  of  constitution.  Where  the  appa- 
rent heir  diee  during  the  dependence  of  the 
action,  the  next  apparent  heir,  without  mak- 
iog  up  anj  title,  or  the  purchaser,  if  the  lands 
hare  been  sold,  may  carry  on  the  sale.  In 
this  proceeding,  the  apparent  heir  is  held  to 
be  acting  for  behoof  of  all  the  creditors ;  and 
therefore,  the  decree  of  sole,  if  pronounced 
within  year  and  day  of  the  flret  effectual  ad- 
judication, brings  in  all  the  creditors  pari 
pattu,  whether  they  have  adjudged  or  not. 
And  it  aeeoiB  to  be  thought,  that  no  adjudi- 
cation can  be  proceeded  with  after  tbe  aum- 
moDB  at  the  heir'a  instance  haa  been  called  in 
Court  As  to  the  form  of  the  aummona,  it 
differs  very  slightly  from  that  in  a  judicial 
Bale  by  creditors,  and  must  be  executed  in 
the  same  manner  against  the  real  creditors  in 
peaseaaion,  and  edictally  against  all  concerned. 
It  is  not  necessary,  however,  to  prove  bank- 
ruptcy, or  that  the  creditors  are  in  poaaesaioo. 
If  there  be  any  reversion,  the  expensea  of  the 
proceaa  must  be  paid  from  it ;  but  if  not,  then 
from  the  price  ;  and  if  the  proceeds  of  one  or 
more  lots  be  aufflcient  to  satisfy  the  debts 
claimed,  the  sale  of  the  remainder  will  be 
stopped.  If  tbe  pursuer  himself  deairea  to 
purchase  any  part  of  the  landa,  he  may  do 
io  by  means  of  a  trnstee,  who  will  find  cau- 
tion in  the  ordinary  form.  And  although 
it  is  usual  iu  thia  particular  proceaa  to  allow 
the  pnnuer'a  agent  to  conduct  it  without 
naming  s  common  agent,  yet,  if  there  be  any 
improper  delay,  the  Lord  Ordinary,  on  the 
application  of  any  creditor,  will  appoint  a 
meeting  to  be  held  for  chooaing  a  common 
agent.  If  there  be  any  reversion,  the  heir  ia 
entitled  to  it,  and  may  validly  discharge  it 
without  making  np  any  title,  the  decree  of 
sale  being  a  sufficient  title  for  the  heir  to  re- 
ceive the  reversioD.  The  heir  incurs  no  pas* 
live  title  by  pursuing  such  a  sale ;  and  thia 
teems  to  be  one  of  the  reasons  why  he  ia  en- 
titled to  receive  the  reversion  without  making 
2  X 
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op  a  title ;  since,  by  so  doing,  he  might  in- 
cur a  universal  liability  for  hia  predecessor's 
debts.  The  aummons  by  the  heir  aometimes 
contains  a  conclusion  for  eognoacing  the 
amount  of  the  personal  property  of  the  pre- 
decQswr,  eapecially  where  the  heir-apparent 
is  a  pnpiL  The  object  of  thia  ia  to  nreaerve 
evidence  of  the  necessity  of  the  sale ;  and 
hence,  in  aueh  cases,  it  is  pri^r  to  have  a 
tutor-at-law  or  a  tutor-dative  appointed  be- 
fore raising  the  action.  In  all  other  respects, 
the  procedure  in  this  procen  resembles  that 
which  has  been  explained  in  the  immediately 

? receding  article.     See  SAanfT*  Prae.  ii.  864  ; 
wry'i  Form  of  Proettt,  i.  34.3 ;  Bewriige,  ii. 
548-61.    See  Cognition  and  SaU.     A^uirent    ■ 
Heir. 

Sansom;  a  anm  of  money  pud  for  re- 
deeming any  capture.  Average  is  leviable  on 
the  go^  in  a  ransomed  ship,  for  the  aum 
paid  as  ranaom ;  and  if  any  one  belonging  to 
the  ship  be  detained  as  a  hostage  for  payment 
of  the  rauaom,  he  must  be  set  free  at  the  joint 
expense  of  the  owners  of  the  ship  and  cargo. 
Tomlint'  Diet.  A.  (.  ,■  Ertk.  B.  iii.  tit.  3,  §  55  ; 
Kama'  Eqaiti/,  99.  120 ;  Brown't  Synop.  319, 
2082.     See  Captive.     Average. 

Bape ;  one  of  the  four  pleas  of  the  Crown. 
It  consists  in  carnal  knowledge  of  a  wo- 
man's person  against  her  will,  and  by  force. 
Forcible  abdnction  is  no  longer,  as  it  once 
was,  essential  to  the  crime.  The  crime  ia 
the  same  whatever  the  age  of  the  female 
may  be,  and  whether  she  be  maid,  wife,  or 
widow.  A  rape  may  even  be  committed  on  a 
atrumpet ;  though,  in  such  a  cose,  the  pre- 
aumptioo  of  the  womau'a  assent  will  require 
to  be  yvercome  by  very  clear  proof  of  vio- 
lence. The  crime  may  be  completed  by 
penetration  without  emisaion.  See  the  case 
of  Roberttan,  March  12,  1836,  1  Swinton  93. 
The  crime  is  not  altered  although  the  wo- 
man's reaistance  has  ceased  through  violence, 
threata.or  the  effects  of  etupifying  drugs.  In 
the  case  of  females  under  twelve  yeara  of  a;^, 
rape  is  committed  though  actual  violence  has 
not  been  used.  All  those  who  assist  in  sub- 
duing the  sufferer,  or  who  are  present  at  tbe 
time,  and  approve  of  the  deed,  are  held  equally 
guilty  with  the  principal  perpetrator.  The 
chief  witness  in  such  cases,  usually,  is  the  in- 
jured female  herself;  but  her  testimony  muEt 
in  all  easea  be  corroborated  aa  to  the  using 
of  violence,  which  wilt  be  best  done  by  the 
signs  of  injury  on  her  person ;  the  circum- 
stauces  and  situation  in  which  tbe  alleged 
offence  took  place  ;  thetestimony  of  those  who 
heard  her  cries  for  help  ;  and  evidence  of  her 
subsequent  disclosure  of  the  crime  to  her  re- 
lations, or  to  the  public  anthorities.  It  is 
not  now,  aa  formerly,  tbe  law,  that  tlie  pr*^ 
aecgtioQ  cauuut  be  carried  on  unless  the 
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plftint  is  made  the  ume  day  on  which  the 
crime  is  eommitted.  SeoRaptut.  TbepDnish- 
ment  of  rape  is  death,  aolen  the  woman  shall 
uqniesce  in  her  condition,  and  declare  that 
she  went  off  with  the  panel  of  her  own  free 
will ;  in  which  case  the  woman's  kinsfolk  ma; 
ioaiit  for  an  arbitrary  punishment  to  the  ex- 
tent of  fine,  imprisonment,  or  escheat  of  move- 
ableii.  BmMt  i.  297  ;  Ergk.  B.  ir.  tit.  4,  $ 
55  ;  Buntet,  103  ;  Alism't  Prine.  208  ;  SteeU, 
110 ;  Kami'  SlaL  Lap.  h.  t. ;  Taie*  Jtutiet, 
h,  t.;  Suiw't  Digat,  p.  162.    See  Abduction. 


women,  one  of  the  four  pleas  of  the  Crowa. 
Kariahing  is  a  crime  of  which  a  woman  ac- 
enaes  a  man,  alleging  she  ii  oppressed  or  de> 
filed  by  him  against  the  King's  peace.  ".  The 
quhilk  complaint  guide  be  maid  the  somin 
day  and  night  in  the  quhilk  the  crime  is  com* 
mitted — quia  lapn  dtei  ftoc  erinm  pneteribi- 
Uirf  Shene,  h.  t.  See  Rape.  Some  authors 
beliere  that  the  crime  of  rapbts,  in  the  Ro- 
man law,  was  not  rape,  but  abduction. 

BatiflcBtiOB  b;  a  Kinor.  A  ratification 
by  a  minor,  made  after  minority,  has  the  effect 
of  discharging  all  claim  of  restitution  on  le- 
sion ;  but  ratification  during  minority  has  uo 
such  effect,  and  the  act  1681,  c.  19,  declares 
those  who  persuade  minors  to  ratify  their 
engagements  by  oath  infamous.  Erd^  B.  i. 
tit  7,  5  39 ;  BeWi  C>m.  i.  143 ;  Bank.  vol.  i, 
p.  182. 

Satiflcatioii  by  an  Heir ;  bars  him  from 
challenging  his  ancestor's  settlement,  oq  the 
ground  of  its  being  reducible  ex  capite  leeti  or 
otherwise,  provided  the  heir  be  of  age,  and 
in  such  circumstances  that  the  ratijieation  can- 
not be  ascribed  to  his  peculiar  situation.  Ersh. 
B.  ii.  tit.  8,  5  39 ;  Bdl't  Com.  i.  148. 

Satifloation  by  a  Wife.  This  is  a  decla- 
ration on  oath,  made  by  a  wife,  in  presence 
of  a  judge  (her  husband  being  absent),  that 
the  deed  she  has  executed  has  been  made 
freely,  and  that  she  has  not  been  induced  to 
make  it  by  her  husband  through  force  or  fear. 
There  are  also  present  a  notary-public  and 
two  witnesces;  instruments  are  taken  on  what 
passes  by  the  attorney  of  the  person  receiving 
the  right ;  aud  the  whole  is  reduced  to  the 
form  of  a  notarial  act,  and  attested  by  the 
subscription  of  the  wite,  the  judge,  the  notary 
and  witnesses.  It  is  indorsed  on  the  deed. 
The  use  of  this  ratification  is,  to  bar  actions 
of  reduction  at  the  instance  of  the  wife,  on 
the  pretence  that  she  had  been  compelled  by 
her  husband  to  execute  the  deed.  But  the 
want  of  a  ratification  by  the  wife  does  not 
render  the  deed  null,  although,  where  it  has 
not  been  ratified,  it  nay  be  reduced  on  special 
proof  of  force  or  fear,  or  of  undue  influence 
on  the  part  of  the  husband ;  Buehan  v.  Risti 
1st  March  1834, 12  S.  it  D.  51 1,  and  av&ori- 
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tia  Iktri  died.  See  also  the  ease  of  Priattu 
r.  SuUiitim,  20th  Feb.  1651, 19  D.  495.  B< 
ipeeiat  statute,  ratifications  by  mairied  iMtei 
are  excepted  from  the  operatiea  of  \kt  ttmn 
cited  in  the  article  OaA,  whidi  nteitit«lt- 
clarations  for  oaths  and  afBdariti;  laihit 
provided,  thiA  nch  ratifieationi  be  tikti  m 
oath  as  heretofore ;  hot  all  ratifieatim  via 
by  declaration  instead  of  o«th,  since  thi  pw- 
ing  of  that  act,  are  deelarad  to  b«  vihd,  ui 
of  the  same  force  and  effect  as  if  thej  U 
been  token  on  oath ;  6  and  7  Wiii.JV.t.ii 
Enk.  B.  i.  tit.  6,  §  33 ;  Sank.  i.  132 ;  &£i 
Com.  i.  142 ;  BeWa  Priue.  §  1615 ;  Tstfi  J» 
tice,  voce  Marriagt:  Jurii.  Sh/Ut,  L  103. 

Batio  Dwndaodi;  the  reason  orgrvada 
which  a  judgment  is  rwted.  Every  Atrif 
ought  to  give  his  roJtoM*  decidendi,  einfti 
the  case  of  mere  interlocntory  orden.  in- 
laurin't  Skerif  Prae.  132.     See  J%i^ 

Bo Karcatoria,  writingsin;  anpi<iii(i' 
in  so  far  as  that  they  do  not  reqnin  t)  k 
authenticated  with  aJl  the  Bolemnititftfi 
formal  deed.  BtWi  Con.  L  324.  Sw  iW 
Eeidenee,  iVmiwed  Deedg. 

Beading  of  Deeda.  A  deed  ongbt  it  > 
read  over  in  the  preaenoe  of  the  grutn, « 
at  all  events,  some  means  should  be  tslm 
make  him  acquainted  with  its  content!  Ma 
he  Bubecribes  it  I(  however,  the  dtoi  ii 
regularly  subscribed  and  executed,  it  fiHw 
in  the  ordinary  case,  be  necessary  fortbepn; 
maintaining  the  vtjidity  of  the  deed  U  if 
that  it  was  read  over,  or  that  the  tntosiV 
was  acquainted  with  its  eontenla.  Tbatui 
on  the  contrary,  will  lie  npon  the  off"' 
party,  to  show  that  the  snbaeriber  vsi  i^ 
rant  of  the  contents,  and  was  deceived  b  i* 
execution  of  the  writing  which  he  ngnei  ^ 
it  is  not  a  necessary  solemnity  that  tbe  dK 
should  be  read  over  to  the  graDtersttU,* 
neither  is  it  indispensable  that  tha  ■itttv 
should  be  present  when  it  is  read ;  bii  iT  ^ 
can  conveniently  be  done,  it  would  be  yrWes 
to  have  them  present,  as  they  will  tbfl  ^ 
ready,  in  case  fraud  be  alleged,  to  pnntbi 
the  subscriber  knew  what  was  in  tkadst^  I* 
reducing  a  will,  it  is  frequently  an  inpottf 
element  in  the  proof  of  frond  that  tbelO' 
ment  was  not  rwul  to  the  teetotor.  Slar.i-- 
tit.  9,  §  1 1 ;  VoT^t  Noiea,  p.  cc«xl. ;  Aik  B.  iiv 
tit.  2,  §  8 ;  Ivory'i  NoUt;  Tait  m  f*^ 
Rost't  Led.  i.  150,  201,  488  ;  ii.  183;  ft» 
son  on  Svidenee.     See  Deed.     Ta^  Cim 

Beal  Actum.  A  real  action  ii  fooiiMu 
a  right  of  property  in  a  subject,  the  obj**^ 
the  action  bemg  the  recovery  of  the  pnfo^}- 
It  is  so  termed  in  contradistinction  Ut?^ 
sonal  action,  which  is  founded  only  os  ■  ^ 
sonal  obligation,  aud  the  object  of  *ki^i' 
to  enforce  implement  of  the  obligatieck  ^' 
B.iiii  tit  4,5  32;  tit  5.  §24;  B-ii-tit^ 
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§45;  fi-<LB.  i».tit.l.§10;  BsIP* Com. li. 
152;  DaHdng't  Prae.  127.    8ee  Actum. 

Seal  Bnrdan.  S«e  BtinlMw.  /notmiraneef. 
Search  of  Ineumbraneei. 

Seal  Bight ;  means  a  right  of  property  in 
a  subject,  or,  as  it  is  termeo,  a  jus  in  re,  i& 
virtue  of  which  the  penon  rested  vith  the 
real  right  may  puniie  for  possesBion  of  the 
subject  i  whereas  a  personal  right,  or  ^  oij 
rem,  entitle  the  penon  merely  to  an  action 
forperformonce  of  the  obligation.  Bnk.B.iii, 
tit.  1,  §  2.  See  Real  Action.  Jim  n>  Re,  and 
authcritiet  (We  eited. 
BealtT.  See  PertcmalU/  and  Realty. 
fie&pers.  Even  thongh  hired  by  tbe  day 
or  week,  reapers,'  like  other  farm-serrants, 
have  a  preference  for  their  wages  over  thi 
crop  raised  or  secared  by  their  labour.  Theii 
claim  is  preferable  to  the  hypothec  of  tin 
landlord.  Huiek.  Jutiiee,  ii.  174  j  ifunfor'* 
Landlord  and  Tenant,  See  Farm  Servant. 
Hypothec. 

BeaMuable  Cause.  A  reasonable  cause 
for  granting  a  deed,  according  to  Erskine,  b 
one  which  is  a  good  ground  for  ezecating  the 
deed,  though  not, one  which  conid  have  been 
ased  to  compel  the  granter  to  execute  it.  See 
Coatideration. 

Bmuumi  of  AdTOoatiim.  In  every  advo- 
cation where  the  record  had  not  been  made 
up  in  the  inferior  court,  or  where  tbe  advoca- 
tion was  of  an  interlocntory  judgment,  or 
where  it  had  been  brought  on  the  ground  of 
contingency,  or  on  some  other  of  the  statutory 
grounds  (with  the  exception  of  advocations 
under  6  Geo.  lY.  c  120,  §  40,  which  are  in 
this  respect  analogous  to  advocations  against 
final  judgments) ;  and  in  general,  wherever 
tbe  record  in  the  iufenor  court  was  not  to  be 
bold  as  the  record  in  the  Court  of  Session, 
reasons  of  advocation  were  lodged  at  the 
lodgment  of  the  letters  for  calling.  These 
reasons  of  advocation,  like  reasons  of  sus- 
pension, reaemblod  a  condescendence  in  an 
ordinarf  action,  with  a  note  of  pleas  in  law 
subjoined ;  and  this  pleading  having  been  fol- 
lowed by  answers,  and  both  papers  having 
lieen  reriaed,  the  record  was  closed,  and  the 
case  disposed  of  in  the  osuat  way.  The  form 
of  advocations  is  now  regulated  by  the  act 
1  and  2  Yict.  c.  66,  16S8,  and  relative  Act 
of  Sederunt,  24th  Dec.  1838.  Qot  Advocation. 
Seaaonil  of  Siupemion.  In  every  suspen- 
sion in  which  the  letters  had  been  expede,  at 
the  lodgment  of  the  letters  for  calling,  rea- 
sons of  enspension  were  lodged  therewith; 
which,  so  far  as  depending  on  matter  of  fact, 
were  stated  in  an  articulate  form,  with  a  note 
ol'pleas  in  law  subjoined ;  and  if  not  so  lodged, 
the  letters  could  not  be  called.  This  pleading 
Tvas  subetantially  a  condescendence ;  and  in 
framing  it,  the  correct  practice  was  to  assimi- 
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I  late  it  as  far  as  possible  to  a  condescendence 
in  an  ordinary  action.  Tbe  reasons  of  sus- 
pension were  followed  by  answers  in  a  corre- 
sponding form ;  and  these  papers  having  been 
revised,  tbe  record  was  closed,  and  the  cause 
disposed  of  in  the  usual  roanuer.  A.  S.  l\th 
JW^  1828,  5525,49,56,57;  Sfciir,  B.  iv.  tit. 
52,  5  4,  et  seq.;  Bank.  vol.  iii.  p.  11 ;  Rosi's 
Led.  i.  373.  The  farm  of  suspensions  is  now 
regulated  by  the  act  I  and  2  Vict.  c.  86, 1633, 
and  relative  Act  of  Sederunt.  See  Sa$peniion. 
Bebellion;  a  levying  of  war,  or  forcible 
opposition  made  by  a  subject  against  his  Sove- 
reign. A  debtor  who  disobeys  a  charge  on 
letters  of  homing,  to  pay  or  perform  in  terms 
of  his  obligation,  is  accounted  in  law  a  rebel, 
in  respect  of  his  disobedience  to  the  Sovereign's 
command,  contained  in  the  will  of  the  letters; 
and  it  is  upon  this  basis  that  imprisonment 
for  ciril  debt  in  Scotland  chiefly  rests — tbe 
act  of  warding  in  royal  burghs,  and  the  statu- 
tory authority  given  to  justices  under  the 
small-debt  acta,  being  the  only  exceptions. 
This  disobedience  to  the  royal  command  is 
.termed  civil  rabeUtdn ;  and  denunciation  on 
letters  of  homing  was  formerly  followed  with 
the  penal  consequences  of  actual  rebellion. 
Thug,  the  debtor's  single  escheat  fell,  bur- 
dened, however,  with  the  debt  on  which  the 
horning  proceeded;  and  the  rebel  was  in  many 
other  respects  put  beyond  the  protection  of 
the  law.  These  highly  penal  consequences 
were  taken  away  by  the  act  abolishing  ward- 
holdiag  (20  Geo.  II.  c.  50).  Enk,  B.  ii. 
tit.  15,  5  60 ;  Ami.  i  1. 260 ;  BrfTg  ftiw.  5  730; 
Jurid.  Stylei,  2d  edit.  iii.  569;  Roa'f  Lect. 
1.242, 273-9,  323.  S,w  Denunciation.  EiAeat. 
As  to  the  effect  of  denunciation  on  account  of 
crimes,  see  Fugilation.  See  also  Act  of  Ward- 
ing. Small  Dibu. 

Receipt.  See  Diteharje.  Evidence.  And  as 
to  the  effect  of  a  receipt  for  the  premium  in  a 
policy,  see  Insurance,  p.  508. 

Keoeiving  Stolen  Ooodi ;  the  English  term 
for  reset  of  theft.  It  is  punish  able  with  trans- 
portation for  not  more  than  fourteen  nor  less 
than  seven  years,  or  imprisonment  not  exceed- 
ing three  years.  Tomlins'  Diet.  h.  t.  See 
Reset  of  Theft. 

Recess.    See  Christmas  Recett. 

Eeclajming  Rill,    gee  Peiiiion. 

Reolaiming  Days.  The  period  within 
which  all  interlocutors  of  a  Lord  Ordinary 
might  formerly  be  submitted  to  review  of  the 
Inner-House  was  twenty-one  days ;  or  where 
these  days  expired  in  the  vacation  or  Christ- 
mas recess,  until  the  &nt  box-day  in  either 
vacation ;  and  if  the  twenty-one  days  had 
iipired  before  the  box-day  in  tbe  recess,  they 
an  until  the  box-day  ;  if  they  expired  t^ter 
the  box-day,  they  ran  to  the  first  sederunt- 
day  in  January;  6  Geo.  IV.  c.  120,  Sl8; 
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A.  S.  nth  July  182&,  I  79.  By  the  act  13 
and  14  Vict.  c.  36,  {  11, 1350,  the  reclaiming 
days  are  limited  to  ten  days,  except  in  the 
case  of  interloeutors  diaposing  in  whole  or  in 
part  of  the  merits  of  the  cause,  uid  also  in 
the  ease  of  decrees  in  absence.  A  decree  on 
failure  to  lodge  any  paper  ordered  by  the 
Lord  Ordinary  is  a  decree  disposing  of  the 
merits.  See  the  cases,  FaUa  v,  Qraham,  Jan. 
14, 18S1, 13  D.  432;  Tkomttm  v.  /nnw,  July  1, 
185],  13  D.  1266  ;  Anoid  v.  Winton,  March 
11,  1852,  14  D.  768  ;  <dto  the  same  out.  May 
25, 1852,  14  D.  769  ;  and  Anienm  t.  Brown, 
Jan.  20,  1854,  16  D.  367.  In  the  Bill- 
Chamber,  interlocutors  passing  or  refusing 
bills  take  effect  as  soon  as  the  clerk  of  the 
hills  deliTSrs  np  the  passed  bill  to  have  the 
letters  expede,  or  issues  a  certificate  of  re- 
fusal. But  the  Lord  Ordinary  on  the  Bills, 
either  in  his  interlocutor  passing  or  refusing, 
or  iubsequently  on  cause  shovn  in  a  note, 
may  prohibit  the  delivery  of  the  bill,  or  the 
issue  of  a  certificate,  during  such  a  time 
as  be  may  think  reasonable,  to  enable  the 
party  to  submit  the  interlocutor  to  review. 
Fourteen  days  is  the  period  allowed  in  the 
Bill-Chamber  for  reclaiming ;  Beveridge  on 
mU-Chamber,  113.  See  also  BiU-Cbamber. 
Id  tbe  inferior  courts,  the  reclaiming  days 
in  ordinary  actions  are  fourteen,  and  in  ac- 
tions of  removing  and  aliment,  and  in  all 
summary  cases,  six  ;  A.  S.  12th  Nov.  1825. 
The  reclaiming  days  cannot  be  competently 
prorogated  even  of  consent  of  parties.  See 
Reclaiming  Note.     Reclaiming  Pelition, 

BMlauniogr  Hote,  I'he  judgment  of  a 
Lord  Ordinary  in  the  Court  of  Session,  either 
in  the  preparation  or  final  decision  of  a  cause, 
has  all  the  efficacy  of  &  judgment  of  either 
Division  of  the  Court.  But  the  Lord  Ordi- 
nary's judgments  or  interlocutors  are  subject 
to  tbe  review  of  the  Division  of  tbe  Court  to 
which  the  cause  belongs;  and  such  review  is 
prayed  for  by  a  reclaiming  note,  the  requisites 
of  which  are  partly  statutory  and  partly  re- 
gulated by  Act  of  Sederunt.  The  statutory 
rule  is,  that  when  either  of  the  parties  is  dis- 
satisfied, he  may  apply  for  review  of  the  in- 
terlocutor,  provided  that,  within  tweuty-oae 
dayi  from  the  date  of  the  interlocnlor,  he 
prints  and  puts  into  the  boxes  for  receiviug 
tbe  papers,  to  beperusedby  tbe  Judges,  a  note 
reciting  the  Lord  Ordinary's  interlocutor,  and 
praying  the  Court  to  alter  tbe  same  in  whole 
or  in  part.  If  the  interlocutor  has  been  pro- 
nounced on  cases,  tbe  reclaimer,  along  with 
his  note,  must  print  and  box  not  only  tbe 
closed  record,  hut  also  the  cases  which  have 
been  before  the  Lord  Ordinary ;  if  without 
coses,  the  closed  record  must  he  printed  aud 
boxed.  And  notice  of  this  application  for 
review  must  be  given,  by  delivery  of  six  co- 


REC 

pies  of  the  reclaiming  note  to  the  kaon 
agent  of  tbe  opposite  party  ;  6  Get.  17.  t 
120,  §  18.  In  addition  to  tbe  abort  dais- 
tory  requisites,  the  Act  of  Sederunt  llih 
July  1828  provides— Itt,  That  where  tht 
twenty-ou'e  days  allowed  for  reeluainj 
against  an  interlocutor  of  a  Lord  Ordinir; 
in  the  Outer-House  expire  daring  vstatiM 
or  Christmas  recess,  they  shall  contiDua  opa 
till  the  first  box-day  in  the  vacation  n  r^ 
cess ;  and  if  they  expire  after  tbe  box-d^  ■ 
the  recess,  they  shall  continne  open  until  lit 
first  sedemnt^ay  after  the  recess ;  A.  S. 
§  79.  2d,  That  the  interlocutor  complaiwd 
of  shall  tie  prefixed  to,  and  not  embodied  b. 
the  note  ;  and  that  in  addition  to  the  recnd 
and  cases  (if  any),  copies  of  the  summouiad 
defences,  letters  of  suspension  or  adtocalwi 
(excepting  summonses  of  mDltipIepoiodis^ 
adjudication,  and  the  like),  shall  be  appendeii 
to  the  note  ;  the  respondent  being  entitM. 
at  the  moving  of  the  note  in  Court,  to  tA. 
leave  to  print  such  additional  docnmeDtt  n 
he  nay  think  necessary,  provided  those  do- 
cuments are  in  process,  and  have  been  befon 
the  Lord  Ordinary  ;  A.  S.  §§  77, 110.  3i 
That  where  the  reclaiming  note  is  agaimt » 
interlocutor  pronounced  in  absence  or  bj  il^ 
fault,  it  must  have  the  summons  appenM 
and  must  be  accompanied  by  defences,  or  «ii^ 
the  paper  ordered,  the  failure  to  lodge  wkitti 
led  to  the  interlocutor  ;  A.  S.  §§  74, 69,  \\i 
And  other  regulations  of  minor  importasit 
will  be  found  in  the  Act  of  Sedenmt.  As  ii' 
Bill-Chamber  interlocutors, the  statute  (}46i 
enacts  that  they  may  be  reviewed,  in  lit' 
manner,  by  a  reclaiming  note  ;  and  tht  Ati 
of  Sederunt  requires  the  reclaimer  to  tff^ 
to  his  note  a  copy  of  tbe  bill,  or  of  the  InH 
and  answers,  which  have  been  befon  ibc 
Lord  Ordinary  on  the  Bills ;  A.  S.  ^  'i- 
But  where  the  Lord  Ordinary  on  the  Bills 
reports  tbe  case  to  the  Court,  the  interioat<!i 
pronounced  on  such  report  is  to  be  beU  as  ibt 
judgment  of  tbe  Inner-House,  not  of  tbel«^ 
Ordinary;  A,  S.  §  76.  So  also  an  ntcr- 
loctttor  of  the  Lord  Ordinary  on  the  KIK 
pronounced  on  a  remit  from  the  Inner-Hto*- 
after  considering  a  reclaiming  iiote,tfd  ^ 
recting  him  to  pass  or  refuse  a  bill,  is  bsl: 
A.  S.  §  46.  See  Bill-Chamber.  £«iMMf 
Dayi.  Reclaiming  notes,  after  being  bou^ 
are  set  down  and  moved  in  what  ia  ew«d  tbt 
roll  of  Single  BUU  of  tbe  Diviaion  ((  &■ 
Court  to  which  they  are  preaentad;  sd^ 
(except  in  the  case  of  notes  praying  to  Is  i»- 
poned  against  decrees  in  absence,  or  bf'>- 
fault,  which  are  disposed  of  in  tb^  nU*'* 
forthwith  ordered  to  the  Long  or  tttttsSv 
mar  Roll,  as  the  case  may  be.  Aal  '^ 
they  afterwards  appear  in  thii  raXt,  AcMl*' 
sel  for  the  reclaimer  and  r(        *    " — ^^ 
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inatDally  prepared  to  argue  the  cue,  after 

which  it  vill  be  disposad  of  by  the  Court, 

eilher  by  afflnning  or  alteriog  the  interlocu- 
tor reclaimed  agaiost,  or  by  ordering  case* 

ormiQutM  of  debate,  or  making  Bucb  other 

order  as  the  justice  of  the  case  requires ;  6 

Cm.  IV.  e.  120,  §§  18  and  4S;  A.  S.^  77, 

78.     A  simple  remit  to  the  jury-roll,  unac- 

compauied  hy  findings,   cannot  be  brought 

under  review  by  reclaiming  note,  nor  even  by 

appeal  to  the  House  of  Lords ;  59  Oto.  III. 

c  35,  §  15.  See,  on  the  subject  of  this  article, 

Siand'i  Prae.  i.  192;  ii.  585,  etie^.;  Mae- 
farlatt^i  Jury  Prae.  39,  et  ieq.  The  reclaim- 
ing days  are  now  limited  to  ten  days,  except 

ia  cases  disposing  in  whole  or  in  part  of  the 
merite,  and  in  decrees  of  abeeuce.  See  Pro- 
cat.    Jnner-Boute.    Reclaimnff  Dayt. 

Aadaiming  Fetdtum,  Reclaiming  peti- 
tions were,  prior  to  the  Judicature  Act,  1825, 
a  well-known  mode  of  submitting  the  inter- 
locutors of  Lords  Ordinary  to  the  reriew  of 
the  Inner-House,  and  also  of  submitting  the 
interlocutors  of  the  Inner- House  to  their  own 
review.  In  the  Court  of  Session,  this  form 
of  procees  is  now  unknown  ;  but  it  still  pre- 
vaib  in  the  sheriff  and  other  inferior  courts. 
Any  Interlocutor  pronounced  in  a,  sheriff- 
;aurt  may  be  brought  under  review  by  a 
!laiming  petition,  except  interlocutors  simply 
repelling  dilatory  defencos,  or  disposing  of 
ibjeetions  stated  in  the  course  of  leading  a 
aroof  or  ordering  papers.  The  reclaiming 
petition  recites  iwrtatim  the  interlocutor  re- 
claimed against,  and,  after  a  written  argu- 
neot,  concludes  with  a  prayer  for  the  recall 
<r  alteration  of  the  interlocutor  in  whole  or 
n  part.  In  ordinary  actions,  these  petitions 
oust  be  presentfld  within  fourteen  days  (ex- 
iusive  of  the  day  on  which  the  interlocutor 
3  dated)  after  the  date  of  the  interlocutor  ; 
nd  in  actiona  of  removing  and  aliment,  and 
'here  against  interlocutory  orders,  and  in 
II  summary  cases,  the  reclaiming  petition 
lust  be  lodged  within  six  free  days.  These 
^claiming  days  cannot  be  prorogated  of  con- 
tut  of  parties.  When  answers  are  ordered, 
3ey  are  nsnally  ordered  to  be  lodged  within 

corresponding  period  ;  and  the  interlocutor 
renounced  on  considering  the  reclaiming 
etition,  with  or  without  answers,  is  not  sub- 
cl  to  farther  review  in  the  inferior  court, 
(cept  that  where  such  interlocutor  has  been 
ronouneed  by  the  sheriff-substitute,  an  ap- 
^al  to  the  sheriff  may  be  made  within  six 
lys.    See  ApptoL    No  reclaiming  petition 

competent  against  the  judgment  of  the 
leriff  pronounced  on  appeal,  whether  he 
tii-mi  or  alters  that  of  his  substitute  ;  A.  S. 
ithNvp.  1825;  Diek,  I4th  Dec  1636,  15    given,  this  is  no  letter  of  credit,  and  infers  no 

it  D.  256.    Petitioai  against  decrees  in    responsibility  amninst  the  writer.    BtlPs  Com. 
sence  may  be  received  at  auytime  before  IL  371,  «(>e9.,'£rat.  B.  iii,  tit.  3,§61|/n»;y'i 
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extract,  hut  only  on  consignation  of  the  pre- 
vious expenses,  and  on  ^ing  accompanied 
with  defences.  No  new  production  can  bo 
received  with  a  reclaiming  petition,  except  in 
the  case  of  ra  noviler  vmient  ad  noUtiam. 
Similar  regulations  are  in  force  in  other  in- 
ferior courts.  See  A.  S.  12ih  Nov.  1625,  at 
to  inferior  eourli.  See  also  Madaurin't  Form 
efProcMS,  p.  229,  and  Barelay't  Nota  onA.S. 
p.  48,  tt  teq. 

BMOgniticai ;  according  to  Skene,  derives 
its  name  from  the  suporioi',  wlio  is  presumed 
formerly  to  have  been  proprietor  of  the  lands, 
reoogniung  them  once  more  as  his  property, 
when  they  fall  to  him  hy  the  fault  of  the  vasstd. 
In  this  sense,  recognition  may  be  taken  gene- 
Uy  for  any  return  of  the  fen,  from  what- 
ever ground  of  eviction  that  has  happened. 
But  the  term  was  formerly  applied  specially 
to  a  casualty  abolished  along  with  wardhold- 
ing,  by  which,  when  any  vassal  or  free  tenant, 
holding  his  lauds  by  the  tenure  of  ward,  sold 
and  "annallied  all  and  haili  his  landes,  with 
their  pertinents,  or  the  maist  part  thereof, 
without  license,  consent,  or  confirmation  of  his 
overlord,"  the  lands,  both  those  which  had 
been  alienated  and  those  which  the  vassal  had 
retained,  fell  to  the  superior  as  a  satisfaction 
for  the  contempt  shown  him,  and  to  prevent 
vassals  from  impoverishing  themselves,  and  so 
rendering  themselves  unfit  to  perform  their 
feudal  services.  Skene,  h.  I.;  Stair,  B.  ii.  tit, 
11,  5  10 ;  B.  iv.  tit.  14 ;  Erik.  B.  ii.  tit.  5, 
«  10-17  i  BanL  ii.  148 ;  BeU't  Prine.  §  730 ; 
Karnes'  Stai,  Law  Abridg.  k.  t. ;  Brown's  Synop. 
360,  2074 ;  Rog»'a  Lect.  ii.  255,  et  teq.  See 
WardkoUing, 

BMOffnisaaoe ;  is  an  English  law  term 
signifying  a  judicial  bond,  whereby  one  or 
more  persons  become  bound  to  forfeit  acertain 
sum,  on  failure  to  perform  a  specified  act  or 
deed.  See  Tomlint'  Did.  h.  t.;  Blair't  Justice, 
h.  t;  Taifs  Juttite,  h.  t  For  the  form  of  a 
recognisance,  see  Appendix  to  Blair't  Jiutiee, 
See  alsoBml 

Beanuiw&datum,  L«tt«n  of;  letters  re- 
commending a  third  party  to  the  favour  or 
notice  of  the  party  addressed.  Amongst  mer- 
chants such  letters  may  be  attended  with 
serious  consequences  to  the  writer.  Thus,  if 
a  man  spontaneously  give  letters  of  recom- 
mendation to  another,  and  if  in  them  ho  con- 
vey any  aasuiance  of  pecuniary  safety  to  his 
correspondent  in  his  mercantile  dealings  with 
the  party  recommended,  be  thereby  incurs  an 
obligation  of  the  nature  of  guarantee.  But 
if  one's  opinion  of  another  be  asked,  and  if  in 
reply  a  mere  bona  Jide  recommendation  for  ■ 
general  respectability  and  good  conduct  be 
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JfoU;  Brodie'i  Sup.  to  Stair,  924 ;  Bdft  Prine. 
g  280.     See  Guarantee. 

SsoompenM ;  equivaleot  remuDe ration. 
This  is  due  by  one  who  bu  been  made  richer 
by  another,  irithout  the  purpose  of  donatioa. 
Thug,  where  one  builds  upon  another's  ground 
in  the  belief  that  it  is  his  own,  the  property 
of  the  builder  goes  to  the  proprietor  of  the 
ground ;  but  he  is  liable  in  recompense  so  far 
as  lucrcUus.  One  possessing  a  subject  tem- 
porarily is  presumed  to  improve  it  for  his  own 
convenience,  and  is  not  entitled  to  recompenEe. 
Stair,  B.  i.  tit.  8  ;  Miyre's  Ifotet,  p,  lir. ;  Bnk. 
B.  ill.  tit.  4,  n^ ;  Sank.  i.  226,  et  ieg.;  B^t 
Prine.^&3S,et»eq.:  lUiut-ih,;  Kama'  Equity 
.  (1825),  113-4r-7.  See  Ntgotiorvm  Gator. 
Contrib^ien.     Adjunction.     Commixtitm. 

Beotnupenaation.  Where  one  pursues  for 
a  debt  and  the  defender  pleads  compensation, 
to  which  the  pursuer  replies  by  pleading  com- 
pensation also,  this  is  termed  recompensation. 
The  different  conditions  under  which  recom- 
pensation may  occur  have  been  stated  and 
resolved  by  Stair.  He  says, — 1.  Where  A, 
contracts  a  debt  to  B.,  and  subsequently  at 
different  times  B.  contracts  two  debts  to  A. : 
If  B.  pursue  for  the  second  of  these  two,  and 
is  answered  by  the  plea  of  compensation  with 
the  debt  which  he  owes,  he  ia  entitled  to  plead 
recompensation  with  the  flret  debt  due  to  him- 
self. But,  on  the  other  band,  if  he  pursue 
for  the  first  debt,  he  is  not  entitled  to  answer 
the  plea  of  compensation  by  pleading  recom- 
pensation with  the  second.  A  case  occurred 
in  which  the  first  debt  due  to  A.  was  secured 
on  the  debtor's  liferent  escheat;  he  subse- 
quently purchased  other  debts  due  by  B.,  for 
which  he  had  no  other  security  than  B.'s  other 
creditorshad.  Theotbercreditors.todiminish 
A.'s  credit  upon  the  escheat,  pleaded  compen- 
sation on  a  debt  due  by  A.  to  B.,  anterior  to 
both  of  B.'s  debts  to  A. ;  A.  pleaded  recom- 
pensation on  the  last  of  B.'s  debts  to  him,  and 
the  Court  found  generally  that  he  might  re- 
compense on  any  other  debts  in  his  person 
prior  to  the  proponing  of  the  compensation ; 
.  Maxwell,  Jan.  2, 1735,  Elchiet,  voce  Compenta- 
twn.  No.  6,  M.  2550.  This  doctrine  is  con- 
trary to  that  laid  down  by  Stair.  2.  If  the 
debt  due  by  A.  be  posterior  to  both  the  debts 
due  by  B.,  the  concourse  takes  place  between 
the  second  debt  due  by  B.  and  the  debt  due 
by  A. ;  but  on  the  ground  that  cofflpensation, 
AS  pleaded  by  B.  in  such  a  case,  would  be  a 
kind  of  indefinite  payment  which  he  might 
ascribe  to  either  of  the  debts  he  chose,  A., 
whether  be  insist  on  his  first  or  second  debt, 
cannot  recompense  with  the  other.  3.  If  thi 
debt  due  by  A.  be  in  the  middle  between  the 
two  debts  due  by  B.,  A.,  insisting  on  the  last 
debt,  may  plead  recompensation  on  the  first; 
but  if  he  insist  for  the  Unt,  he  canuot  plead 
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recompensation  on  the  last.  These  two  Istf 
rules  are  laid  down  by  Stair  ;  bat  there  nen 
to  have  been  no  decision  where  thedBbliiere 

such  relative  positionsas  to  tinte.  Itaoold 
appear,  however,  that  the  doctrine  laiddsn 

the  case  of  ifaxuwti,ntpracil.,  is  notlisitd 

its  application,  but  woald  embrace  time 
oases  likewise.  If  such  be  the  case,  the  opMi- 
tiou  of  the  compensation  does  not  depend  ifn 
the  situation  of  the  debts  when  contracted: 
but  a  creditor  pursuing  for  a  debt  may  ss- 
the  plea  of  compensation  by  plesdiK 
npeneation  "  on  any  other  debU  in  Ik 
person  prior  to  the  proponing  the  eompeiM. 
tion."  Indeed,  the  whole  course  of  deuMws 
runs  counter  to  the  notion  that  oompeussu* 
operates  ipiojwt,  on  which  Stair's  mleasn 
founded.  It  has  been  found  a  good  taxttt 
to  the  plea  of  compensation  on  a  sum  da*  h 
bill,  that  the  debtor  in  that  sum  was  caaiidOH' 
for  the  creditor,  and  might  therefore  retsii 
the  sum  in  relief  although  not  yet  distnaed: 
and  thus  the  debt  due  to  the  cautioner  n 
left  uncompensated ;  Irnne,  lOtb  July  1711. 
Jf.2686.  Compensation  being  pleaded  agsiiK 
an  assignee,  he  may  recompense  by  de^dc 
to  his  cedent,  though  not  assigned  to  his; 
Kinatene'i  Crediton,  7th  Dec  1742;  JStfet 
voceComptnt4Uion,'!Jio.S,il.25eS.  SeeSlv, 
B.  ii.  tit.  3,  g  20  ;  Ertk.  B.  iiL  tit.  4,  $  19: 
Bank.  vol.  i.  p.  494.  See  Comptiuatut,  oi 
auHiontia  Own  cited.  See  abotbe  case  of  n<*- 
son  V.  Stephmton,  Mar.  10, 1855,  17  D.:2H 

BeoonTS&tion.  Whereanactionisbra^ 
in  Scotland  by  a  foreigner,  over  whoa  ik 
courts  of  this  country  have  otherwise  no  jsro- 
diction,  his  adversary  in  the  salt  ii  ratitM 
by  reamvention  to  sue  the  foreigner  «■  • 
counter  claim,  in  compensation  or  extinctiM 
of  the  demand.  The  principle  of  this  is,th>i 
a  party  is  not  entitled  to  avail  himself  tfT  tk 
jurisdiction  of  the  Scotch  courts,  without  nt- 
jecting  himself  in  these  courts  to  all  ineideiul 
claims.  In  such  cases  the  foreigner  hioKlf. 
and  not  his  mandatary  merely,  must  be  eite^ 
and  the  actions  must  be  between  the  ssm 
parties,  or  connected  with  each  other ,-  ftr  tb 
raising  of  the  action  by  the  foreigner  dcMid 
subject  him  generally  to  the  jiirindifitiw  <>' 
our  courts.  BelCt  Prine.  p.  624;  Skmii 
Ptoc.  i.  103,  and  eatet  tiere  cited.  ; 

Beoto^  Prior  to  the  Judicature  Act,lSSi. 
great  inconvenience  was  eiperienoBd  a  tt> 
progress  of  a  cause,  from  the  intradMCiM  •>' 
new  averments  at  alt  st^es  of  tha  fntm, 
and  sometimes  even  at  the  ctoM  «f  •  |n- 
tracted  litigation.  To  remedy  tUavrit*"^ 
tain  statutory  regulations  were  mthtti  ^ 
purpose  of  compelling  the  partial  tafdiiMl 
their  averments  and  pleao,  befiwa  Mlf  Ji^F 
ment  on  the  merits  of  the  oaaMVIjn- 
uounced.    The  pleadings  ueci 


'ftnd  form  the  b«Bis  of  tli6  tatun  argmneDt, 
&nd  of  the  deciiion  of  the  caaie.  In  ordiaory 
actions,  the  record  may  be  closed  en  the  8Dm< 
moiu  EUid  defences,  where  the  partiea  eon- 
wot.  Bat  that  rarely  happens,  and  &  refisioQ 
of  the  condescendence  and  defences  is  gene- 
rally ordered.  Judicial  procedure  in  the 
Conrt  of  Session  is  now  regulated  by  the  act 
13andl4  Vict.  0.36, 1850. 

In  suspensions,  the  record  is  nsually  closed 
on  revised  ressons  of  suspension  and  answers. 
In  advocations  of  final  judgments,  where  the 
inferior  court  record  is  not  objected  to,  the 
record  in  the  inferior  court,  with  the  addi- 
tional pleas  in  law  lodged  in  the  Court  of 
Session  (where  any  such  pleas  have  been 
lodged),  is  held  as  the  record  in  the  Court  of 
Session;  while  in  ttdvoeations  of  interlocutory 
judgments,  or  in  cases  where  the  inferior 
ooort  record  is  objected  to  as  improperly  made 
up,  OT  where  no  record  has  been  made  up  in 
the  infesior  court,  the  record  in  the  Court  of 
Sesuon  will  be  closed  on  revised  reasons  of  ad- 
vocation and  answers ;  and  in  mnltiplepoind- 
ings,  BO  far  as  regards  the  competition,  the  re- 
cord is  closed  on  the  revised  condeecendences 
and  claims.  Where  a  party  in  the  Court  of 
Seaion  rexatioualy  or  unreasonabiy  refuses 
to  dose  the  record,  the  Lord  Ordinary  may 
pronoonca  such  judgment  against  him  as  the 
other  party  may  crave,  and  as  the  shape  and 
natore  of  the  action  will  admit ;  against  which 
he  can  be  reponed  only  on  a  reclaiming  note 
io  the  Inner-House,  presented  within  the  re- 
^aiming  days,  and  upon  payment  of  such 
ixpenses  as  shall  be  thought  reasonable,  and 
>n  consenting  to  close  the  record  immedi- 
ttely;  A.  S.  llth  July  1828,  §  60.  In  the 
nferior  conrU,  again,  if  the  parties  do  not, 
vithin  the  lime  specified  by  the  judge,  state 
vhether  they  are  willing  to.  close  the  record, 
he  inferior  judge  is  entitled  to  close  the 
"ecord,  in  the  same  manner,  and  to  the  same 
ffect,  as  if  the  parties  bod  agreed;  J.  ^.12fA 
Voe.  1825.  So  also,  in  an  inferior  court, 
fter  a  coodescendeDce  and  answers  have  been 
odged,  and  where  no  revisol  is  asked,  the 
idge  may  dose  the  record  without  again 
aiiiag  the  parties  to  state  whether  or  not 
hey  ore  willing  to  close.  In  all  ordinary 
ases,  whether  io  the  supreme  or  inferior 
ourte.  where  the  defender  makes  appearance, 
nd  neither  party  abandons  the  cause,  no 
idgment  can  be  pronounced  on  the  merits 
otil  the  record  is  closed ;  and  as  this  is  a 
tatutory  requisite  (§  4  of  stat.),  any  such 
idgment,  pronounced  before  dosing  the 
Qcord,  is  null  and  void.  But,  on  the  other 
and,  all  dilatory  defences  and  pleas  ought 
I  be  decided  before  closing  the  I'ecord  ;  «^., 
bjections  to  the  form  of  the  summons,  to  the 
tie  of  the  partyf  and,  in  general,  all  pleas 
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which  go  to  exclude  the  particular  instance, 
without  affecting  the  cause  of  action,  or  the 
right  of  the  party  to  raise  a  new  action.  All 
these  dilatory  or  preliminary  pleas,  except 
snch  as  require  probation,  must  he  either 
decidedor  reserved  beforecloaing  the  record — 
6  Geo.  IV.  c.  120,  §  b ;  and  it  is  the  interest 
of  the  partien,  and  particularly  of  the  pursuer, 
that  tbey  should  be  so  decided,  since  other- 
wise they  may  have  the  eO'ect  of  excluding 
the  action  afler  the  expense  of  preparing  a 
useless  record  on  the  merits  has  been  in- 
curred. So  also  a  decree  trsnsferring  in 
ttaUtqwi,  or  a  decree  of  constitution,  reserving 
objections  omlm  extcntioMm,  may  be  pro- 
nounced without  closing  the  record.  After  a 
record  has  been  el«eed,it  may,  in  certain  cir- 
cumstances, be  opened  up  and  amended  by 
authority  of  the  judge,  and  aa  payment  of 
costs,  at  his  discretion.  This  may  be  done  in 
the  case  of  ret  wmter  vmitns  ad  notitiam,  or 
where  some  irregularity  has  been  committed 
in  dosing  the  record,  and  in  certain  other 
special  cases  ;  although,  generally  speaking, 
the  inclination  of  the  Court  is  not  to  permit 
this,  except  upon  payment  of  the  whole  pre' 
vious  expenses,  and  sometimes  not  even  on 
that  condition.  Prior  to  closing  the  record, 
the  parties  respectively  must  have  lodged  in 
process  all  the  writings  within  their  power; 
on  which  they  mean  to  found ;  although  it  is 
competent,  afl«r  the  record  is  closed,  "  to 
apply  for  a  diligence  for  the  recovery  of 
writings  in  noduni  probationit,  or  to  produce 
such  writings  previously  in  their  power,  as 
may  be  rendered  necessary  by  the  production 
of  papers  made  by  the  other  party  after  the 
record  is  closed;"  ^.  iS.lltft /Wy  1828,§  55, 
The  record  thus  made  up  and  closed  la  usually 
disposed  of  in  the  Court  of  Session,  in  the 
first  place,  by  an  order  for  debate  before  the 
Lord  Ordinary;  although  it  is  competent, 
where  both  parties  are  anxious  for  a  decision, 
and  think  it  unnecessary  to  debate  the  case, 
for  the  Lord  Ordinary  to  make  avizandum 
with  the  record,  and  to  decide  the  cause 
without  a  previous  debate.  The  ordinary 
course,  however,  is  to  appoint  the  cause  to  be 
debated ;  and  with  that  view,  a  copy  of  the 
closed  record  is  delivered  to  the  Lord  Ordi- 
nary by  the  party  making  the  enrolment  for 
debate ;  A.  S.  I  Ith  Mg  1828,  §  21.  Parties 
are  then  heard  by  their  coaosel ;  and  after 
that  debate,  the  Lord  Ordinary  either  decides 
the  cause,  or  makes  an  order  for  tatet,  or 
remits  it  to  the  jury-roll,  or  takes  such  other 
step  towards  a  decision  as  to  him  may  seem 
proper — his  iuterlocutor  being  subject  to  re- 
view, in  the  manner  elsewhere  explained. 
See  Reclaming  Ifah.  See,  on  the  subject  of 
this  article,  6  Geo.  IV.  e.  120 ;  land  2  Vict. 
!;  13  aixi  14  Vitt.  c,  36, 1850;  SAan^s 
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Prae. ; Maefartane't  Jury  Pne.Zl.dteq.  See 
ftUo  Caset.     Hearing,     Rtt  Hoviter, 

Beoord.  In  Englandicourtsor record  are 
the  Sovereign's  courts,  io  right  of  the  cfowd 
ftnd  royal  digaity.  A  courl  Dot  of  record  is 
the  court  of  ft  private  person.  None  but 
courts  of  record  have  authority  to  fine  or 
iiDprison.    Tomlini'  Did.  Jt.  (. 

BMOrder.  In  English  cities  or  towns 
corporate,  the  recorder  is  a  person  whom  the 
mayor  and  other  magistrates,  having  juri»- 
dictioD,  associate  with  them  for  their  direction 
in  matters  of  law  and  jnctice.  The  recorder 
of  London  is  one  of  the  justices  of  Oyer  and 
Terminer,  and  a  Justice  of  peace  of  the  quorum 
for  putting  the  lawc  in  ezecution  for  pre- 
lervatioD  of  the  peace  and  government  of 
the  city.  Being  the  mouth  of  the  city,  he 
delivers  the  sentences  and  judgments  of  the 
courts  in  iti  and  certifies  and  records  the 
city-cosloDis,  &c.  He  is  chosen  by  the  Lord 
Mayor  and  Aldermen.  Ttmlint'  Diet.  h.  t. 
This  office  seems  to  be  somewhat  analogous 
to  that  of  assessors  in  Scotlaad.  8m  Aitettort. 

Sacorder  of  ths  Oreat  Koll.  See  Clerk  of 
At  Pipe. 

Bcwordi ;  the  contenta  of  any  register.  In 
Scotch  law  language  the  term  is  usually  ap- 
plied to  the  public  register  for  deeds,  instru- 
ments, and  probative  writings  of  every  kind. 
The  Scottish  system  of  public  records  and 
registration  merits  particular  attention,  as 
affording  the  lueans  whereby  publicity  is 
given  to  the  state  of  the  titles  to  heritable 
property!  and  as  being  productive  of  other 
important  practical  benefits.  The  subject 
may  be  digested  as  fallows  : — 

1.  Of  Royal  Granti. — All  royal  grant«  derive 
tlieir  effect  from  the  appending  of  the  seal, 
set  apart  for  the  different  species  of  deeds  (see 
Sealt) ;  and  at  the  office  where  each  of  the 
seals  is  upended,  the  precepts  or  warrants  of 
the  grant  are  lelS  to  be  preserved.  In  some 
of  these  grants  of  greater  importance,  as  the 
crown  charter,  there  are  several  records. 
Thus,  the  first  warrant  is  a  signature  autho- 
rised in  the  I^ichequer,  which  becomes  a  war- 
rant for  a  precept  under  the  signet,  directed 
to  the  keeper  of  the  privy  seal,  who  again 
issues  a  precept  for  a  charter  to  the  keeper  of 
the  great  seal ;  and  at  the  office  where  each 
of  thoie  seals  is  attached,  the  warrant  is  left ; 
and  the  charter  being  completed,  and  theseal 
appended,  the  privy  seal  warrant  remains  as 
the  authority  on  which  the  charter  is  given 
ouU  In  this  manner  there  are  passed,  and 
preserved  at  the  different  offices,  the  warrants 
of  all  grants  from  the  Crown.    See  Charter. 

2.  Deerea  of  Court. — The  proceedings  in 
the  different  courts  are  preserved  by  the 
clerks  of  court,  and  become  the  warrants  of 
the  decrees  which  are  issued,  and  which  con- 
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tain  a  warrant  for  the  diligenc*  or  (isralioi 
of  the  law  to  enforce  the  decrwe  of  the  jndp. 
See  Evidence.     Decree.     Diiiffenee. 

3.  Of  Deed».~Al\  deeds  may  be  reeoried 

virtue  of  the  clause  of  regista^ion,  vhm- 
by  the  grantor  consents  to  the  dted  beiij 
registered,  and  to  judicial  snthority  bsin; 
interponed,  as  if  a  decree  in  t«rmsof  thedctd 
had  actually  been  pronounced ;  for  vhick 
purpose  he  also  grants  a  mandate  to  penou 
whose  names  are  left  blank,  to  act  h  Ui 
procurators  in  this  matter.  See  Deaa  ^ 
RegUtnlion.  Even  where  a  deed  doss  M 
contain  a  clause  of  registration,  aa  it  it  aOti, 
It  may  be  recorded  as  a  probative  wnt,midrr 
authority  of  the  act  1698,  c.  4.  See  AiJan- 
Where  there  is  a  clause  of  registratiwt,  tk 
principal  deed  is  retained  in  the  reeord,  ud 
an  attested  copy  or  extract,  as  it  is  ealM, 

ithenticated  by  the  clerk,  nod  aotborinac 
diligence  (when  the  clause  of  registrslits 
authorises  diligence),  is  given  ont.  ^Tbsn  ■ 
besides  a  copy  of  the  deed  entered  in  a  boot, 
to  which  there  is  an  index.  Whwe  the  dwd 
has  no  clause  of  registration,  it  is  recordtd  u 
a  probative  writ  merely,  and  tbe  prisd^ 
deed  marked  by  the  clerk,  and  retnnied  wiii 
a  certified  coot,  as  well  as  a  copy  kept  in  llii 
record.    See  sitraet.    Evidence,    Rtyittntui 

i.  0/i?%«nce.— Tbe  diligence  of  the  bi 
may  be  directed  against  the  heritage  or  tb 
person  of  the  debtor.  In  the  former  an  ii 
is  necessary  to  show  the  burdens  aSetlatf 
land;  and  accordingly  tbe  diligenctt  t.' 
feoting  that  ntecies  of  property  are  eareriUy 
recorded,  and  the  validity  of  the  dOigwt 
made  to  depend  on  the  regularity  of  tb 
registration.  The  adjudication  is  recorM 
in  what  is  termed  the  Register  of  Abbren*l» 
See  Abbreviate.  The  inhibition  baa  a  ngiAr 
peculiar  to  itself.  Personal  diligence  ii  sl» 
recorded,  because  formerly  the  eacbaal  leli 
on  denunciation ;  and  the  form  U  still  en- 
tiuued,  although  the  principal  reisoB  » 
longer  exists.  See  Diligenee.  Adjudk^ 
lah^ititm,     ffonting.    DeiHuieiatien, 

5.  Of  Heritable  A^ftts.— The  registrar  <^ 
heritable  rights  was,  afler  aereraJ  nnsaeon- 
ful  attempt^  at  last  esUblished  by  tb*  sf 
1617,  c  16,  which  provides  for  tbe  rsgM^ 
tioDof  " reversions,  sasines,  andothervnti' 
By  this  statute  a  public  register  for  tkw 
deeds  is  established ;  and  it  is  tbwsby  n- 
pressly  enacted,  that  all  instm meats sfw>>' 
shall  be  registered  within  sixty  d^i*^ 
their  date,  otherwise  they  are  to  wA»^ 
faith  in  judgment  against  third  p 
without  prejudice  to  their  being  ■ 
the  sucken  and  his  heirs.  This  act  A 
extend  to  instrumenta  of  mb^  te(  * 
burgage  property,  which  ar*  mmM'  ^ 
the  statute  1661,  c.  11.  Sea  tap^ft  AK 
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InstrsmeDti  of  reaignatioD  ad  rwMnmlfiHn 
miut  «l>o  b«  recorded  withia  sixtj  days  of 
their  dste ;  1669,  c.  3.  As  to  the  use  of  the 
ramale-book  as  part  of  the  record  of  heritable 
rigbU,  Me  MiwtU-Book.  The  instrument, 
after  being  recorded,  is  returned  with  a  cer- 
tificate b;  the  keeper  of  the  record,  tpeci- 
fj'ing  the  book  and  page  of  the  register  where 
il  ie  to  be  found.  And  extracte  from  this 
record  make  faith  is  all  cases,  except  where 
the  write  so  registered  are  offered  to  be  (tn- 
protmt ;  1617i  c.  16.  In  compelitioui,  the 
date  of  the  registration,  not  of  the  instru- 
ment, is  the  criterion  of  preference.  This 
record  shows  the  extent  of  the  burdens  or 
limitations  on  heritage ;  and  the  minute-book 
facilitates  a  search  for  the  contents  of  the 
record.  In  this  waj,  and  by  the  records  of 
real  diligence,  the  commerce  of  land  is  ren- 
dered secure.  Srtk.  B.  ii.  tit.  3,  §§  39,  40 ; 
Stair,  B.  IT.  tit.  S3,  §  4;  Jfwe'i  Note*, 
p.  li. ;  Bank.  ii.  496,  et  teq. ;  B^'s  Prim:. 
^  67,  772,  843,  879,  1741 ;  lUvit.  §  1772 ; 
AaiMs*  StaL  Law.  Abrida.  voce  Begittraiion : 
Walton' t  StaL  Lav,  voce  Rtyittratim ;  BwOer's 
Landlord  and  Tenant;  Sand/ord  on  EntaiU; 
BeU  on  Pnreiuuet't  Title,  70-1,  234,  st  itq.  ; 
H^iteh.  Jiutkt  of  Ftau,  i.  73 ;  Tati  on  Evi- 
dmet,  160-1, 173,  184,  192,  tt  teq. ;  Brown't 
Sjm0p.  voce  Rtgittratian,  and  pp.  1173,  1717, 
2338,  2742 ;  BtU  on  Leatet,  i.  267-9;  ii.  20 ; 
SKavfi  Digat,  pp.  467, 560 ;  Rott'i  led.  i.  92, 
«l  ttq.  See  AUins.  Xinvle-Bodc,  and  autko- 
Htia  then  eitai.  Search  of  Inroeumbraneet, 
&vnra.    Doguet. 

6.  Of  Entailt.—J)6eda  of  enUil  are,  by  the 
act  1665,  c.  22,  ordered  to  he  recorded  in  a 
special  register,  at  the  sight  of  the  Court  of 
Session,  who  are  to  interpose  their  authority  ; 
and  this  recording  is  necessary  In  order  that 
the  deed  may  have  the  benefit  of  the  statute. 
A  new  register  was  accordingly  established, 
in  which  the  whole  deed  of  entail,  with  all  its 
Gunditions  and  restrictions,  is  ordered  to  be 
engrosBed.  There  is  no  time  prescribed 
within  which  this  registration  must  be  made ; 
but  without  such  registration,  the  deed  has 
not  the  privilege  of  an  entail;  and  the  most 
remote  heir  in  the  substitution  is  allowed  to 
insist  for  having  the  deed  recorded.  See 
Tailzie. 

Socordnm;  reeordalio;  according  to  Skene, 
a  report.  "Rtcorda  twnmonitionit  signifies  the 
rehearse,  report,  or  testification  of  the  execu- 
tion of  the  summons,  brieve,  or  other  precept, 
which  execution  is  now  called  indorsatiun. 
JfscordwRMTitB  signifies  the  report, rehearsal, 
or  minute  of  that  which  is  done  in  court,  or 
the  interlocutor  of  the  court."    Skene,  k.  t. 

BAOOnne;  is  the  right  competent  to  an 
assignee  or  disponee,  under  the  warrandice  of 
the  transaction,  to  recur  on  the  vendor  or 
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cedent  for  relief,  in  oase  of  eviction  or  of  de- 
fects inferring  warrandice.  See  Warrandice. 
Actio  Redhibitoria.  Exe<mbion.  The  term  rs* 
eowte  is  also  applied  to  the  right  which  the 
holder  of  a  bill  of  exchange  has  to  recur  on 
the  drawer  and  indotsers,  should  the  drawee 
fail  to  make  payment.  Erik.  B.  iii.  tit.  2, 
5  27  ;  Bank.  \.  365,  407,  578 ;  5eif »  Com. 
ii.  404,  424-7  ;  Bdtt  Prim.  §  839  ;  Thornton 
(m£iU«,  162,442,  459.    Set>  BtU  of  Extiwige. 

Beoorery.  In  the  English  law,  a  recovery 
is  the  effect  of  a  sentence  by  which,  in  a  suit 
instituted  for  the  recovery  of  an  estate  claimed 
by  the  party,  judgment  is  given  that  he  shall 
recover  it  according  to  his  claim.  This  was 
an  expedient  formerly  resorted  to  in  England, 
in  order  to  get  rid  of  the  fetters  of  an  entail. 
A  fictitious  process  was  instituted  against  a 
tenant  in  tail,  in  which  the  demandant  or  re- 
coverer  obtained  judgment  for  the  lands,  upon 
a  secret  confidence  that,  on  the  recovery  being 
completed,  he  would  reconvey  them  to  the 
party  in  fee-simple.  By  a  recent  statute, 
tines  and  feigned  recoveries  are  abolished,  and 
tenants  in  tail  are  enabled  to  make  an  effec- 
tual alienation  by  any  deed  to  he  enrolled  in 
Chancery,  by  which  a  tenant  in  fee  can  con- 
vey;  3  ami  4  WiU.  IV.  c.  74.  See  also  Totn- 
Itns'  Dia.  h.  t. ;  Sandford  on  Entailt,  28.  See 
Fine. 

BMrimiaation.  Bankton,B.i.tit.5,§128, 
and  Balfour  in  bis  Practidu,  hold  the  plea  of 
recrimination — viz.,  that  the  pursner  also  has 
been  guilty  of  adultery — to  be  a  good  defence 
against  an  action  of  divorce  for  adultery ;  but 
the  contrary  doctrine  is  now  established  in 
the  law  of  Scotland.  Recrimination,  however, 
may  be  made  the  ground  of  a  counter  action, 
in  which  case  it  only  affects  patrimonial  inte- 
rests. The  Court,  before  pronouncing  judg- 
ment, generally  allows  the  defender  a  reason- 
able time  for  insisting  in  a  counter  action, 
when  an  act  of  adultery  is  alleged  to  have 
been  committed  by  the  pursuer.  When  both 
parties  are  found  guilty,  both  are  divorced ; 
but  there  is  no  snch  thing  as  allowing  the 
guilt  of  the  one  party  to  stand  as  a  compnnsa- 
tioo  for  that  of  the  other.  Ertk.  B.  i.  tit.  6, 
5  45,  NoU  by  Mr  Ivory  ;  BelVt  Princ.  §  1635 ; 
/Hi«(.§1633;  Lothian'tContulmal Prae.\66. 
See  Divorce. 

B«otor;  in  the  Episcopal  Church,  one  who 
has  the  charge  and  cure  of  a  parish  church. 
Ertk.  B.  i.  tit.  5,  §  9  ;  Tomlin^  Diet.  L  t.  See 
Vicar. 

Keddendo;  is  the  technical  name  of  a 
clause  indispensable  to  an  original  charter, 
and  usually  inserted  in  charters  by  progress. 
It  takes  its  name  from  the  first  word  of  the 
clause  in  the  Latin  charter,  Reddendo  inde  an- 
nuatim,ite.;  and  it  specifies  the  fen-duty  or 
other  services  which  have  been  stipulated  to 
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be  paid  or  performed  by  the  Taasal  to  his  an- 
perior.  j^.  B.  ii.  tit  3,  S  24 ;  Stair,  B.  ii. 
tit.  3,  §§  15  ud  29  ;  tit.  4, 1 7 ;  Bank.  t.  548 ; 
Beirt  Com.  ii.  272  ;  BdPi  Prine.  $  762 ;  £eU 
on  Pwdwet't  Title,  278 ;  Bdl  on  Lenta,  i.  9, 
22;  Roi^t  Lea.  ii.  160,  290.    See  Charier. 

Bedeemabla  Sight* ;  are  thoee  tomej- 
ances,  ID  property  or  in  security,  which  god- 
tain  a  clause,  whereby  the  graoter.  or  anj 
other  person  theruin  named,  may,  on  payment 
of  a  certain  sum,  redeem  the  lands  or  subjects 
coDveyed.  It  is  in  this  form  that  securities 
for  debt  are  usually  given. 

1.  Sedeeaable  Rights. — Prior  tg  the  Refor- 
mation, at  which  time  the  taking  of  interest 
was  unlawful,  all  loans  of  money,  and  the  like 
transactions,  were  conceived  in  the  form  of 
temporary  sales  of  land,  or  purchases  of  rent ; 
the  former  were  termed  aadtett,  the  latter 
annuiUrml  righU.  The  wadset  was  a  fair  ei- 
ebftDge  of  the  estate  fur  the  use  of  the  money; 
and  where  the  estate  and  the  money  advancftd 
were  commensurate  in  value,  and  the  creditor 
took  the  lands  in  return  for  the  advaaoe,  it 
was  termed  a  proper  wadset.  Where,  again, 
the  creditor  was  secured  in  the  full  amount  of 
his  debt,  whatever  the  return  of  the  estate 
might  be,  it  was  termed  an  improper  wadset. 
The  proprietor,  during  the  possession  of  tlie 
wadsetter,  was  feudally  divested ;  and  his  only 
way  of  returning  to  bis  poaseaion  was  by  re- 
deeming the  wadset,  in  terms  of  the  clause  of 
redemption  which  the  deed  contained.  This 
form  of  security  is  now  hardly  known  in  prac- 
tice. See  Wadtet.  The  annualrent  right  was 
a  sale  of  a  certain  annual  rent  oat  of  the 
estate,  secured  by  sasine ;  ia  which  last  re- 
spect chieQy  it  differed  from  the  English 
rent  charge.  It  was  redeemable  on  payment 
of  a  certainsum.  See  JnnuaJr«nl£^&f.  After 
the  Reformation,  when  the  taking  of  interest 
was  made  lawful,  a  personal  obligation  was 
inserted  in  the  annualrent  right,  and,  in  secu- 
rity of  the  debt,  the  creditor  was  infeft  in  an 
aanualrent.  This  led  to  the  introduction  of 
the  modern  heritable  bond,  consisting  of  a 
personal  obligation  of  an  annualrent  right, 
and  of  an  infeftment  in  security  of  the  princi- 
pal sum,  interest  and  penalty.  The  superi- 
ority of  the  heritable  bond  to  the  annualrent 
right  is  obvious  -,  since,  under  the  annualrent 
right,  nothing  could  be  drawn  from  the  estate 
but  the  interest  of  the  debt,  while  the  herit- 
able hood  covers  not  only  the  interest,  hut  all 
the  remainder  of  the  rents,  in  payment  of  the 
principal.  Hence,  the  annualrent  right  was 
auperseded  in  practice  by  the  heritable  bond. 
The  most  remarkable  difference  between  the 
wadset  and  the  modem  right  in  security  is, 
that  the  wadset  divesta  the  proprietor,  whereas 
the  right  in  security  leaves  the  right  of  pro- 
perty in  the  debtor;  iu  so  much,  that  an  herit- 1 
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able  bond  may  he  granted  by  &  snparwr  orer 
his  feu-duties  without  his  being  held  to  bate 
thereby  interposed  a  superior  betwoMi  himadf 
and  his  vassal.  Hence,  the  discharge  tX  the 
debt,  thus  heritably  secured  bjr  the  modern 
right  in  security,  puts  an  end  to  thenenrity, 
and  disenoumbers  tho  lauds  of  the  debtor. 
See  Bar  Jem. 

2.  Rightt  of  Revertion. — These  rights  rami 
be  exercised  within  forty  yean  from  the  term 
at  which  the  proprietor  ia  allowed  to  redoMB : 
unless  the  right  of  reversion  enters  the  shim 
as  a  qualification  of  the  right  of  propn^. 
This  power  has  been  used  to  complete  the  rigki 
of  an  heir.  When,  for  example,  one  membwof 
a  series  of  heirs  has  disappeared,  and  it  u  a>- 
certain  whether  he  be  still  in  life,  in  place  d 
nserting  his  name  in  the  destination,  a  povsf 
of  redeeming  may  be  given  to  him,  in  theeTCSi 
of  the  succession  opening  to  the  heir  be  h 
meant  to  precede ;  and  by  this  meaoa  the  em- 
fusion  and  uncertainty  which  would  aiMS, 
were  he  called  in  as  an  heir,  is  avoided.  SUir, 
ii.  tit  3,  §  22 ;  tit.  10,  §  15 ;  B.  iv.  UL  3; 
jfor***  IfoUt,  p.  colxii. ;  Erik.  B,  ii.  tit.  8; 
Bank.  ii.  122  ;  Beifi  Com.  L  705;  BdPt  PrtM. 
15  900-5, 1131, 1774;  Kamet"  iVisc.  o/E^ 
1825),  243-8 ;  Kamti-  Slat.  Law  Abridc.  net 
Redemption;  Broan  on  Sale,  429;  Bdl  o«  Pwr- 
chaeer't  THle,15Si  Brovm't  Synop.rooo  Redta^ 
lion  ;  Rou't  Leet.  ii.  359,  et  uq. ,-  Jurid.  S^^ 
4thed.i.690;/>uiktM,Junell,1836,14S.*f». 
951.  &00  Adjudication.  Foindimf  &«  Grvmi. 
HedemptiMl.  The  order  of  redamptipa  ii 
prescribed  by  the  clause  of  redemptitn  in  Un 
redeemable  right.  See  Prenumition, 
Sedhibitoria  Actio.  Bee  Actio  RedliAHmt. 
Bednotion,  and  £ediuitio&.IiiqrolMtin. 
The  action  of  simple  reduction  and  the  aetisn 
of  reduction-improbation  are  the  two  varie- 
ties of  the  rescissory  actions  of  the  law  of 
Scotland.  The  object  of  this  class  of  action 
hich  are  peculiar  to  the  Court  of  ScMsga, 
and  cannot  be  competently  sued  in  an  inferior 
court,  is  to  reduce  and  set  aside  deeds,  ■erviett, 
decrees,  and  rights,  whether  heritable  or  ra«ie. 
able,  against  which  the  pursuer  of  the  aettan 
can  allege  and  instruct  sufficient  legal  greaadi 
of  reduction.  In  the  simple  redaction  Ik 
summons,  like  all  rescissory  summooieif  «■- 
mences  with  the  Will,  whereby  the  mesqengsr- 
at-arms  is  authorised  to  summon  the  irfwiti 
to  appear  in  Court  at  the  instance  of  tte  mm- 
suer,  and  to  bring  with  him  the  deed,  writti^ 
or  decree  sought  to  be  reduced,  in  orderto  Ik 
being  set  aside  by  a  decree  of  theCoHrt.  Tfct 
mmons  then  sets  forth,  articnlat^,  thf  i 
iral  reasons  of  reduction  ;  and  aa  tin  4mv- 
ment  called  for  is  assumed  to  be  in  tW  lanb 
of  the  defender,  or  at  least  not  i*  ttmut^tH 

pursuer,  who  cannot  therefwe  be  M^  

be  fully  aware  of  all  ito  defects,  thi  loia 
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of  reduction  sets  forth  that  the  document  ib 
vitiated  and  erawd  in  tvittantialibttt,  that  it 
is  not  dnly  stamped  or  authenticated,  and  ao 
forth,  and  that  it  is  otherwise  defective  in  the 
legal  solemnities.  The  object  of  this  reason 
of  style  is  to  cover  any  defects  or  informalities 
which  may  be  found  to  exist  when  the  docu- 
ment is  judicially  produced  by  the  defender. 
Bat  in  the  ordinary  ease,  the  other  reasons 
of  reduction  are  those  on  which  the  judicial 
oonteat  is  to  turn ;  and  they  necessarily  depend 
on  the  special  circumstances  of  each  particu- 
lar  ease.  The  conelusioes  of  the  Bummomi 
are,  that  for  the  reasons  therein  stated,  and 
for  others  to  be  proponed  at  the  discussion, 
the  document  called  for  ought  to  be  reduced 
and  declared,  hy  decree  of  the  Court,  to  have 
been  ab  i»itio,  and  to  be  now,  and  in  all  time 
coming,  void  and  nail,  and  that  the  pursuer 
should  he  restored  thereagainst  tn  inteyrutn. 
The  summons  in  the  ordinary  case  also  con- 
tuns  the  proper  petitory  conclusion  conse- 
quent on  success  in  the  reductiTe  oonciusions — ' 
e^.,  repetition  of  eums  intromitted  with  in 
virtue  of  the  reduced  deed ;  or  maills  and 
duties  of  lands  wrongfully  poBsessed;  or  count 
and  reckoning,  or  the  like.  And  the  certifi- 
cation is,  that  if  the  defender  fail  to  appear 
and  to  produce  the  document  called  for,  or  to 
assign  a  sufficient  reason  to  the  contrary,  the 
Court  will  reduce,  decern,  and  declare  in  con- 
formity with  the  conclusions  of  the  summons. 
The  summons  of  reduction- improbation,  in  its 
general  structure,  does  not  differ  eaentially 
horn  a  simple  reduction.  But  the  action  h^ 
ing  appropriated  to  cases  where  blsejiood  and 
forgery  are  alleged  against  the  deed  or  docu- 
ment called  for,  and  the  conclusion  in  point 
of  form  being  not  only  that  the  writ  should 
be  reduced  and  "improven"  as  false  and 
forged,  but  that  the  forgers  and  users  thereof 
shonld  be  punished,  the  action  must  be  raised 
with  the  Lord  Advocate's  concurrence ;  which 
is  obtained  as  a  matter  of  course.  See  Can- 
eouTMe.  Where  falsehood  and  forgery  are  al- 
leged, the  action  must  be  an  action  of  rednc- 
tion-im probation  ;  but  in  other  cases  it  is  fre- 
quently optional  to  the  purtner  to  proceed  by 
simple  reduction  or  hy  reduction-improbation. 
One  adranti^e  of  the  reduction-improbation 
is,  that  if  the  defender  fail  to  appear,  and  de- 
cree of  certification  contra  nmprodncta  be  pro- 
nouncod,  the  effect  of  that  decree  will  be  to 
hold  the  writ  as  forged  and  fabricated,  and 
this  decree  will  hardly  be  recalled,  even  al- 
though it  has  been  pronouuced  in  absence ; 
whereas  in  the  simple  reduction,  the  certifica- 
tion is  merely  that  the  deed  called  for  will  be 
held  as  void,  until  produced  ;  so  that  at  any 
time  before  extract,  this  last  decree  of  certifi- 
cation may  be  opened  up  hy  the  defender  pre- 
senting a  reclaiming  note,  in  consequence  of 
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which  he  will  be  reponed,  on  payment  of  the 
usual  trifling  sum  of  expenses.  On  account 
of  this  difibrence  between  the  certification  in 
the  one  action  and  in  the  other,  decree  of  cer- 
tification contra  non  frodtteta,  even  in  absence, 
is  not  pronounced  de  piano  in  a  reduction-im- 
probation. Where  tiie defender  does  not  ap- 
pear, the  case  is  first  continued  for  a  week ; 
and  then,  when  decree  of  certification  is  at 
last  pronounced,  It  cannot  be  extracted  for 
four  weeks.  But  the  defender  may  reclaim 
to  the  Inner-House  within  twenty-one  days 
after  the  date  of  the  interlocutor  thus  pro- 
nounced, and  may  be  reponed  in  the  usual 
way,  if  he  accompany  his  reclaiming  note  with 
the  writs  called  for,  or  be  in  circumstances 
to  account  for  his  failure  to  appear  sooner  to 
plead  some  valid  defence.  See  Certification, 
Asponrajf, 

There  is  nothing  peculiar  in  the  indttci<e  or 
execution  of  the  summons,  either  of  simple 
reduction  or  of  reduction-improbation.  These 
summonses  are  called  in  the  usual  manner 
(vide  Calling  of  a  Summont)  ;  but,  according  to 
the  former  practice,  actions  of  this  class  were 
what  were  called  Inner-House  processes ;  and 
hence,  as  soon  as  the  writ  or  document  called 
for  was  judicially  produced,  the  Lord  Ordinary 
made  great  avizandum  with  the  process  to  the 
Inner-House.  A  petition  was  then  presented 
to  the  Division  of  the  Court  to  which  the  cause 
belonged,  praying  for  a  remit  to  the  Lord 
Ordinary  to  discuss  the  reasons  of  reduction. 
This  circuitous  process,  however,  was  put  an 
end  to  by  the  Judicature  Act.fiOeo.IV.  c.  120, 
§  27,  whereby  it  was  enacted,  that  all  rescis- 
sory actions,  except  reductions  of  decrees  of 
the  Court  of  Admiralty  (now  abolished),  in 
maritime  causes,  should,  from  and  after  11th 
November  1825,  be  enrolled  and  continue  be- 
fore the  Junior  Lord  Ordinary,  without  being 
taken  by  avizandum  to  the  Inner- House,  and 
thenoe  remitted  for  discnssion ;  the  Lord  Or- 
dinary having  power,  however,  to  remit  such' 
actions  ob  contingentiam  to  another  process  de- 
pending  before  the  Inner-House,  or  before 
any  other  of  the  Lords  Ordinary.  Where  the 
defender,  in  an  action  of  reduction,  takes  out 
the  summons  to  see,  he  is  entitled,  as  in  other 
cases,  to  retain  it  for  thirteen  days,  as  ex- 
plained {voce  CtdlingqfaSummont);  but  if  he 
mean  to  defend  the  action  on  its  merits,  it  is 
not  necessary  for  him  to  lodge  defences  at  this 
st^e  of  the  cause.  On  the  contrary,  he 
merely  returns  the  summoDE,  which  implies 
that  he  means  to  talitfy  the  prodwiion,  as  it  is 
expressed;  i. «.,  to  produce  the  document  called 
for,  and  to  contest  the  reasons  of  reduction. 
Id  that  case,  the  pursuer  enrols  the  action 
in  the  weekly  printed  roll ;  and,  on  its  being 
called,  the  defender,  in  the  ordinary  case, 
takes  a  day  to  satisfy  the  production,  usually 
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at  the  distance  of  ten  or  fourteen  d«yi ;  and 
OD  the  production  being  eatisfled,  the  case  is 
againearolled, and  an  interlocutor  pronounced, 
holding  the  production  as  satisfied,  and  ap- 
pointing the  defender,  at  the  distance  of  eight 
or  ten  days,  or  at  such  other  time  as  the  Lord 
Ordinary  may  appoint,  to  lodge  his  defences 
on  the  merits.  In  these  defences,  the  reasons 
of  reduction  will  be  met ;  and  thereafter  the 
record  is  made  up,  in  the  oi-dinary  case, 
the  usual  manner.  Bj  appearing  and  taking 
a  day  to  satisfy  the  prodaction,  the  decree  of 
oertiflcation,  pronounced  on  hie  foiling  to  sa- 
tisfy the  production,  is  held  as  a  decree  tn 
foro,  against  which  the'  defender  cannot  be 
reponed  except  by  a  redairoiog  note  within 
twenty-one  days,  as  in  other  cases  of  Outer- 
House  interlocutors  in  foro.  Where,  however, 
the  defender  satisGes  the  production  and  then 
withdraws  and  lodges  no  defences  on  the 
merits,  the  decree  of  redaction  is  held 
decree  in  absenoe.  See  the  esse  of  Maedonald 
T.  Bromn,  Uarch  8,  1835,  13  S,  &H. 

Where,  again,  the  defender  means  to  ob- 
ject to  the  pursuer's  title,  or  to  plead  an  ex- 
clueire  title,  or  to  maintain  any  other  defence 
in  bar  of  satisfying  the  production,  he  roust 
return  prdiminary  de/encet  confined  to  these 
points  alone  )  which  defences  will  be  disposed 
of  either  by  making  up  a  record  (Clyne,  20tb 
Nov.  1835,  H  S.  it  D.  31).  or  by  reserving 
them  for  consideration  along  with  the  de- 
fences on  the  merits,  as  the  case  may  be. 
The  provision  in  the  Act  of  Sederunt  11th 
Jul7]828is,"that  if  the  defender  is  to  object 
to  the  title  of  the  pursuer,  or  to  plead  on  an 
exclusive  title,  or  te  state  any  other  objection 
against  satisfying  the  production,  he  shall 
return  defences  confined  to  these  points  ;  but 
if  otherwise,  no  defences  shall  be  given  in  at 
this  stage  of  the  proceedings ;  declaring  al- 
ways that  it  shall  be  competeot  to  the  Lord 
Ordinary,  on  cause  shown,  though  no  de- 
fences should  be  given  in  at  this  stage,  to  re- 
serve all  objections  to  the  title  till  tiie  cause 
shall  be  heard  on  the  merits,  and  the  Lord 
Ordinary  shall  dispose  of  such  objections  in 
terms  of  the  act"  6  Geo.  IV.  o.  120,  $  5 ; 
A.  8.  \\&  July  1828,  §  36.  In  the  case 
where  no  preliminary  defences  have  been  re- 
turned, it  shall  then  "  be  held,  unless  in  the 
particular  cases  where  the  pursuer  himself 
must  produce  the  writs  called  for,  that  the 
defender  is  to  satisfy  the  production  ;  and  he 
Bha]l  be  bound  to  take  a  day  te  satisfy  ac- 
cordingly, unless  he  shall  be  repoued  by  the 
Court  on  producing  bis  (preliminary)  de- 
fences ;"  and  as  "  soon  as  the  production  is 
satisfied,  the  Lord  Ordinary  shall  prepare  the 
cause  for  disposing  of  the  reasons  of  reduc- 
tion, by  appointing  defences,  after  which  the 
record  sluJl  be  made  np  as  in  the  case  of  an  I  a  reduction 
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ordinary  action ;"  A.  S.  n&  J^y  \«Zi,^Sl. 
The  remuning  regulatiom  of  the  same  Act 
of  Sederunt  are,  that  a  printed  copy  of  the 
defences  on  the  merits  must  be  delivered  by 
the  defender's  ^nt  to  the  Lord  Ordinsry'i 
clerk  at  the  first  enrolment  of  the  canie  tfttr 
the  lodgment  of  the  defences  (§  S7),  sod  tint 
"  if  the  pursuer  finds  it  necessary  U  add  sit 
further  reasons  of  redaction  to  those  contaisei 
in  the  libel,  it  shall  be  competent  for  his, 
before  the  record  is  made  up,  to  state  tbi 
same  as  an  amendment  of  the  libel ;.  bil  it 
that  case  he  shall  furnish  the  oppoMte  psrtj 
with  a  copy  of  the  amendment  forty-eigbt 
hours  before  giving  it  into  process,  and  pij 
such  expenses  as  the  Lord  Ordinary  ihsll 
think  reasonable,  and  the  defender  shall  gin 
in  defences  applicable  to  the  sud  amcixt- 
ment ;"  .A,  S.  §  61.  Such  rescissory  aetiont 
as  must  be  sent  da  piano  to  the  Jnir  Cotirt 
are  enrolled  in  the  regulation-roll  only;  sad 
every  process  of  reduction  belongs  te  that 
Division  of  the  Court  to  which  the  clerk  ii 
attached  in  whose  office  the  process  is  lodged; 
A.  S.  §  35.  As  to  the  regulations  in  Uhm 
cases  where  articles  improbatory  and  appro- 
batory were  required  by  the  former  prectiu, 
see  Artielet  Improbatory  and  ApprobtHtrf- 
Abiding  by. 

The  provision  in  the  Court  of  Session  Art, 
13  and  14  Vict,  c;  36,  1850,  is,  that  if  Ot 
defender  is  to  object  to  the  title  of  the  pur- 
suer, or  to  plead  an  exclusive  title,  or  to  ittt* 
any  other  objection  against  satisfying  tfae  pro- 
duction, he  shall  in  the  Brst  instance  lodge 
defences  .confined  to  those  pointe,  and  tba 
form  of  such  defence  in  the  procedure  thereoa 
shall  be  the  same  as  in  the  case  of  perempterj 
defences  in  an  ordinary  action ;  and  if  tke 
defences  so  lodged  shall  be  repelled,  the  i»- 
fender,  after  the  production  has  been  nlii- 
fied,  shall  give  in  defences  applicable  te  tli* 
grounds  of  reduction,  and  upon  the  menlsof 
the  reduction,  and  a  record  may  be  made  if 
as  in  any  ordinary  action. 

Some  practical  points  connected  with  s^ 
tiona  of  reduction  deserve  attention.  (1.)  Ai 
to  the  tiUe  to  pursue,  it  seems  te  be  seHltd 
that  a  pnrsuer  cannot  call  for  prodaction  and 
reduction  of  any  writings  except  those  flowiig 
from  himself,  or  from  his  [MvdeceiBon  v 
authors  with  whom  he  can  connect  a  tiOt, 
although  it  is  not  invariably  necMsary  tktt 
he  should  be  served  heir.  Apparesey  is  > 
sufficient  title  to  pursue  an  action  at  nda^ 
tion  on  the  head  of  deathbed,  whedtw  ttt 
pursuer  be  heir  of  line,  or  heir-male,  or  heir 
of  tailzie  or  provision  ;  and  apparuicyil  ab» 
a  good  title,  where,  from  the  natora  ff  tt* 
subject,  tbere  can  be  no  general  swiefc  At 


creditors  of  an  apparent  heir  mar  alwMMH 
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u  it  voaid  Beam,  without  previous];  sdjndg- 
ing  the  right  to  reduce.  The  Crowu'B  do- 
nator,  u  uUtmui  hieret,  ie  also  entitled  to 

Ennue  tuch  a  reductioD  ;  but  it  baa  been 
eld  that  the  creditors  of  a  defunct  cannot 
pureue  a  reduction  of  a  discharge  granted  by 
the  deceased  debtor  on  the  ground  of  ^aud 
and  circumvention,  without  having  first  Tested 
themselves  with  the  jti>  aetionit  competent 
to  the'  deceased  ;  Rodger,  2d  June  1831,  9 
S.iD.  671.  See  the  cases  on  this  subject 
digested  in  ShantTi  Prae.  ii.  619,  et  leg.  See 
also  AJjttdieation  on  Tntit-Bond.  (2.)  It  is 
lometimes  difBcuIt  to  determine  in  what  cases 
an  action  of  reduction  is  necessary,  as  to  which 
the  only  general  rule  seems  to  be,  that  where 
the  deed  is  ipto  jurt  null,  that  nullity  may  be 
pleaded  by  way  of  exception,  as  in  the  case  of 
a  deed  by  a  pupil,  or  by  a  minor  faa«ing  cn- 
raten  without  their  consent,  or  where  the 
deed  of  the  minor  is  in  favour  of  his  curator, 
who  cannot  be  avdor  in  rem  stMttn.  On  the 
other  band,  where  there  is  no  iptojurt  nullity, 
but  where  the  deed  is  merely  voidahle,  an  ac- 
tios of  reduction  is  necessary;  as,  for  example, 
in  the  esse  of  all  deeds  executed  by  a  minor, 
even  with  consent  of  his  curators,  which, 
within  the  gtiadrienniiM  utile,  are  reducible 
on  the  head  of  minority  and  lesion.  So  also 
the  deeds  of  an  interdicted  or  inhibited  party, 
or  deeds  flowing  a  mm  hcAente  poUilatem,  or 
executed  on  deathbed  to  the  prejudice  of  the 
heir,  or  deeds  voidable  as  frauds  against  cre- 
ditors under  the  bankrupt  statutes  or  at  com- 
mon law,  all  require  to  be  reduced.  And, 
generally  peaking,  all  deeds,  writings,  in- 
struments, or  executions  a  facit  formal  and 
regular,  must  be  set  aside  by  way  of  reduc- 
tion, however  pregnant  the  proof  of  error  may 
be.  In  the  case,  nowever,  of  informal  execu- 
tions and  the  like,  where  the  objection  is  ap- 
parent ex  facie  of  the  document,  it  is  plead- 
able by  way  of  exception.  See  on  this  sub- 
ject, Sommerville  and  Co.,  26th  Nov.  1829, 
8  S.  136  :  RttMeU,  27th  Nov.  1827,  6  S.  <tZ». 
133;  Gibb  and  MaedonaU,  1st  ianeWZT,  5  S. 
739;  Saauay,  13th  Dec.  1828,  7  S.  193. 
(3.)  It  is  now  a  settled  rule,  that  the  pursuer 
of  an  action  of  reduction,  or  of  reduction- 
improbation,  is  entitled  to  sue  the  party  in 
possession  under,  or  availing  himself  of,  the 
deed  or  rig^t  under  reduction,  without  call- 
iug  his  author,  "le&vingit  to  the  defenders 
to  cite  their  authors,  or  to  intimate  to  them 
their  distress,  as  they  think  fit/'  A.  S.  15th 
Feb.  1723,  made  perpetual  by  A.  S.  19th 
Feb.  1742.  See  also  EUioi  v.  Wilton,  9th 
Feb.  1825,  as  reported  in  Fm.  CoU.  (4.) 
Final  decrees  of  inferior  courts,  where  not 
protected  by  statute,  are  reducible  even  be- 
fore extract.  In  like  manner,  the  interlo- 
cutors of  an  inferior  judge  may  be  reduced, 
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althongh  the  merits  of  the  ease  have  not  been 
ezhansted  ;  B»sd,  19th  Jan.  1825,  3  <S.  444  ; 
Campbiil,  Sd  Dec.  1825,  iS.AD.  264.  So 
where  an  inferior  court  decree  can  be  put  in 
execution  without  being  extracted,  reduction 
has  been  held  a  competent  form  of  review, 
though  no  extract  be  taken;  Jai±,  11th 
March  1837. 15  D.  883  ;  but  see  CoutU,  5th 
Dec.  1835,  14  S.  110 ;  BwiKanan,  20th  May 
1837,  15  D.  B.  A  M.  968,  and  Brovm,  23d 
May  1837,  15  D.  977.  Where  a  defender 
has  been  assoilzied  in  an  inferior  court,  and 
the  decree  has  been  extracted,  the  pursuer 
has  no  means  of  redress  except  a  reduction. 
In  some  cases,  however,  the  pursuer  was  not 
allowed  to  reduce  such  a  decree,  except  upon 
payment  of  the  previous  expenses  ;  Smith, 
9th  March  1826,  4  S.  538 ;  although  this 
rule  is  not  invariable.  See  Kirk,  Gfli  July 
1827,  5  S.  905.  (5.)  Certain  actions  of  re- 
duction are  appropriated  for  trial  by  jury ; 
such  are,  reductions  on  the  head  of  furiosity 
and  idiotcy,  of  facility  and  lesion,  or  offeree 
and  fear— 6  Geo.  IV.  c.  120,  §  28;  and 
such  actions,  on  coming  into  Court,  are  en- 
rolled in  the  regulation-roll  only — A.  S.  llth 
July  1828,  §  35.  (6.)  As  to  satisfying  the 
production,  the  general  rule  is,  that  the  de- 
fender must  produce  the  writings  called  for ; 
but  to  this  rule  there  is  an  exception,  where 
the  defender  has  not  and  never  hod  the  vrit- 
ings,  and  where  he  does  not  represent  one 
bound  to  have  produced  them.  Where, 
again,  the  writings  are  tn  jnAUea  evttodia— 
e.  g.,  of  the  Court  itself^the  defender  is  re- 
quired to  do  no  more  than  lodge  a  note  of  the 
dates  of  the  decrees,  or  ol'  recording  the  writs. 
He  is  not  bound  to  procure  extracts  at  his 
own  expense  ;  but  if  the  defender  be  in  pos- 
session of  an  extract  of  the  deed  or  decree 
called  for,  the  production  of  such  extract  will 
satisfy  the  production,  even  in  a  reduction- 
improbatioD.  If,  however,  the  deed  has  not 
been  recorded  until  after  the  raising  of  the 
action,  an  extract,  although  sufficient  in  a 
simple  reduction,  will  not  suffice  in  a  reduc- 
tion-improbation  ;  and  if  the  original  deeds 
be  required  from  the  record,  it  is  the  duty  of 
the  pursuer  to  make  the  requisite  application 
to  the  Court  to  have  them  transmitted,  al- 
though, in  a  simple  rednction,  such  an  appli- 
cation will  not  be  granted  tn  initio  litit;  AU- 
ton,  5th  March  1829,  7  S.  552.  Where  the 
deed  is  recorded  in  the  hooks  of  an  inferior 
court,  an  extract  does  not  satisfy  the  pro- 
duction. Indeed,  it  is  only  where  the  deeds 
are  recorded  in  the  books  of  Council  and 
Session  that  an  extract  or  a  note  of  the 
dates  of  recording  will  satisfy  the  produc- 
tion. The  register  of  the  great  seal,  or  ot 
Chancery,  has  no  such  privilege ;  and  if  the 
deed  be  recorded  in  the  register  otprobativt 
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wriu  menlj,  tbe  original,  which  in  that  re- 
cord is  not  retained  by  the  keeper,  bat  re- 
turned to  the  party,  must  be  produced  to 
satisfy  the  prodaction.  The  warrants  of  a 
decree  cannot  be  called  for  after  twenty  years ; 
but  within  that  time  tbe  defender  must  pro- 
duce these  warrants,  even  although  in  publiea 
aulodia.  These  warrants  consiBt  of  the  va- 
rious steps  of  process  which  remain  in  the 
clerk's  hands,  and  letters  of  general  and  spe- 
cial charge,  where  such  hare  been  required. 
See  Qroutidt  and  Warrant*.  A  decree  of 
proviog  the  tenor  obtained  inforo  will  satisfy 
the  prodaction ;  and  it  appears  formerly  to 
have  been  the  practice  to  allow  actions  of 
proving  the  tenor  to  be  repeated  inddenter,  in 
order  to  stop  decree  of  certification.  See 
Shand,  ii.  632,  and  eaus  there  eiUd.  Where, 
from  tbe  nature  of  the  case,  there  is  actually  no 
production  to  eatisfy— «.  jr.,  where  a  reduction 
is  brought  of  a  transaction  which  has  been  car- 
ried through  verbally — the  defender  satisfles 
the  production  by  lodging  an  inventory, 
giving  a  short  narrative  of  the  transaction 
sought  to  he  set  aside ;  Btttridge,  \.  396.  And 
where  the  reduction  is  of  a  service,  in  which 
the  question  is  whether  the  inquest  did  right 
in  serving  the  defender,  it  is  competent  to 
him  to  lead  evidence  in  addition  to  the  ex 
parte  evidence  originally  laid  before  the  in- 
quest; Cochrane,  17th  Dee.  1824,  3  S.  A  D. 
411.  (7.)  The  rules  as  to  abiding  by  a  deed 
against  which  forgery  is  proponed  are  ex- 
plained under  the  articles  Abiding  by,  and 
Artklet  Improbatory,  But  improbation  may 
also  be  proponed  in  certain  cases  by  way  of 
exception — e.g.,  where  forgery  is  pleaded  in 
defence,  or  as  a  reason  of  snspension.  In  that 
case,  a  minute  signed  by  counsel,  alleging 
forgery,  and  proponing  improbation,  is  lodged 
in  process,  accompanied  by  an  offer  to  consign 
L.4o  Scots,  to  be  forfeited  if  the  allegation 
prove  groundless.  The  pursuer  or  charger 
is  then  ordained  to  appear  and  abide  by  the 
deed,  tv.bperKalofaiti,  as  elsewhere  explained 
(voce  Abiding) ;  and  although  the  rule  as  to 
consignation  is  not  observed  where  Improba- 
tion is  proponed  in  a  reduction,  it  is  still  in 
observance  where  it  is  pleaded  by  way  of  ex- 
ception. After  the  minate  is  lodged,  an  in- 
terlocutor will  be  pronounced,  ordering  con- 
wgnation  of  the  L,40  Scots  in  tbe  clerk's 
hands,  and  granting  commission  to  take  the 
party's  abidance,  and  in  other  respects  tbe 
action  will  proceed  as  when  forgery  is  pleaded 
in  a  reduction.  And  here  the  maxim  exeep- 
tio  falti  ett  omnium  nltima  applies ;  the  im- 
port of  which  is,  that  if  falsehood  or  forgery 
be  once  proponed,  no  other  nullities — e.  g.,  ex- 
tortion, want  of  statutory  solemnities,  or  the 
like — are  pleadable.  This  rule  has  no  place, 
however,  where  improbation  has  been  unsuc- 
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cessfnlly  proponed  by  way  of  action ;  for  if  a 
party  be  afterwards  sued  on  the  doeamcBt 
which  he  has  failed  in  "  improving,'*  he  ma; 
plead  other  defences  without  being  met  b; 
the  plea  of  competent  and  omitted.  See  on 
this  subject  generally,  Shand,  ii.  651,  amd 
caiei  there  eited.  See  also  Articles  Imprtib*- 
tory.  (8.)  Where  a  reduction  is  to  be  insisted 
in  by  one  of  the  parties  to  a  depending  liti- 
gation against  tbe  other,  in  aid  of  a  [jea  k 
the  suit,  it  is  sufficient  to  repeat  a  rednetim 
ineidenter  by  lodging  a  signeted  snmmou  ef 
reduction  in  the  depending  procaas.  Bat  ■ 
summons  thus  repeated  ineidxnter  can  go  m 
further  than  to  affect  the  claim  of  the  pan? 
in  the  particular  action  in  reference  to  whirh 
it  has  been  repeated ;  Shand,  ii.  652.  Sm 
Repeating  a  Summont.  (9.)  The  effect  of  • 
decree  of  reduction  is,  that  the  deed  therebr 
reduced  ceases  to  be  of  any  effect  a^inst  tk 
party  who  has  obtained  it.  But  no  pntr 
not  in  right  of  the  party  who  baa  obtaioeJ 
the  decree  can  found  on  it.  Hence,  where, 
either  in  a  simple  reduction  or  in  a  rednetiee- 
improbation,  a  deed  has  been  found  null,  the 
Court  will  notorderittobecancelled.  Where, 
however,  it  has  been  found  false  or  forged,  h 
is  cut  down  to  all  intents  and  purposes,  and 
will  be  ordained  to  be  destroyed,  as  soon  aa  the 
forger  or  user  has  beeu  tried  and  convicted; 
Shand,  ii.  654.  (10.)  Inferior  courts  eao 
only  judge  incidentally,  in  tbe  improbatioa  ef 
writs  or  executions,  in  processes  there  dr- 
pending  ;  and  that  only  where  the  objectioa 
IS  plea^  by  way  of  exception  or  reply.  And 
even  to  this  extent,  it  is  only  wher«  tbe 
writings  are  challenged  by  direct  proof  that 
inferior  courts  can  ent«rtain  tbe  exceptJoo  ef 
improbation.  Indirect  proof  ia  the  proper 
subject  of  an  action  in  the  supreme  ^vil  or 
criminal  court ;  Shand,  ib.  655,  and  omAwv 
tiet  there  cited.  See  on  the  subject  of  thii 
article  generally,  •Stair,  B.  iv.  tit.  20 ;  Apf.  { 
8  ;  More' t  Notes,  p.  rlv.,  ccciiii.-xxiii.-liir. ; 
a-<i.  B.iv.  tit.1,  519;  ft»«t.,  ii.637,  d*»; 
Ben's  Com.  i.  134  ;  ii.  206,  476,  252  ;  JBtfi 
Princ.  §  2255  ;  Kamet'  Stat.  Law  Abridg.  k.  U ; 
DarUnft  Session  Proc.  ii.  373,  et  teg. ;  Ma^- 
lane's  Jury  Ptm.  26,  72  ;  Brown's  ^jnupTl.  t, 
and  pp.  360,  1547,  2551  ;  Tait  <m  ffiWnanr. 
196,  201 ;  Jurid.  Styles,  iii.  11,  211,  344, 
252;  Thomson  on  BiOt,  199,613,683,718; 
Ron's  Leet.  i.  488. 

Beduotioii  BednctiTe.  An  actioB  of  n- 
doction  reductive,  is  an  action  in  whiofa  •  i^ 
cree  of  reduction,  which  has  been  e 


iproperly  obtained,  is  sought  te  tem- 
duced.  In  such  actions,  the  decree  ef  lall^ 
tion  and  its  grouudsand  warrantaM»aiM% 
called  for,  in  order  that,  whm  tks  ~ 
reduction  reductive  has  beem  _ 
parties  "  may  Join  istae  spM  ft* 
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proewdiDgs.  juet  as  if  the  decree  reduced  IiAd 
BCTsr  beea  proDonaeed  or  extracted."  The 
procedure  in  such  sctioos  ia  in  all  respects 
similar  to  that  in  ordinair  actiooB  of  redno- 
tioQ,  Beewidgt't  Form  m  Pneai,  i.  393 ; 
ShaitSt  Prae.  ii.  See  Se^ictUn. 
B^Ctahanga.  See  EsAemge. 
Beforenee.  See  Arhitratiwi. 
Brd'oim  Aot.  The  foHowinj;  are  the  prin* 
cipal  provisioDS  of  the  act  2  Qui.  IV.  c.  65, 
intituled,  "An  act  te  amend  the  represen- 
tation of  the  people  in  Scotland,"  and  of  4 
and  5  Will.  IV.  c.  88,  and  &  and  6  Will.  IV. 
c.  76,  introdaclDg  certain  amendmenta  upon 
the  Refonn  Act.  That  there  shall  be  Qfty- 
three  representatires  of  Scotland  in  the 
House  of  Commons,  instead  of  forty-Ave — 
thirty  for  counties,  several  or  conjoined,  and 
twenty-three  for  bargba  and  toms;  §  1. 
Directions  for  the  oombination  of  certain 
burgbs  and  towns,  and  of  certain  connties 
with  each  other,  or  parts  of  each  other,  and 
a  description  of  the  boundariea  of  the  several 
towns,  aie  contained  in  the  following  sections 
and  schedules  therein  referred  te ;  §§2, 3,  4, 
5.  Ko  one  can  acquire  the  right  to  vote  in 
the  election  of  members  of  Parliament  who 
does  not  possess  the  qualifications  required 
in  the  act,  except  those  who,  on  I7th  Jnly 
1832,  were  entitled  to  be  put  upon,  or  were 
already  lawfully  apon,  the  roll  of  freeholders 
of  any  shire  in  Scotland,  or  who,  before 
March  1831,  had  become  owners  or  superiors 
of  lands  affording  the  qualification  to  vote ; 
in  which  case  there  is  an  alternative  vote  to 
a  liferenter  and  Bar  so  qualified ;  §  6.  The 
act  5  and  6  Will.  4.  c.  78,  §  10,  prorides,  that 
the  rote  of  anyfiar  of  afreehold  qualification 
whose  rights  are  here  preserved  to  him,  shall 
be  takeo  by  the  sheriff  on  a  paper  apart ;  and 
shall  not  be  reckoned  in  casting  up  the  votes 
where  the  liferenter  has  voted.  The  follow- 
ing classes  of  persons  are  under  legal  incapa- 
city to  vote,  a  personal  disqualification  which 
extends  both  to  county  and  burgh  claimants : 
Scoteh  poors,  minors,  lunatics,  idiots,  women, 
aliens,  &c. ;  hut  the  eldest  sons  of  Scotch 
peers,  who  were  formerly  under  disability, 
may  now  both  vote  and  b«  elected,  if  other< 
nise  qualified.  Sheriffs,  sheriff-substitutes, 
iheriff-clerks,  depnte  sherifT-clerks,  town- 
;lerks,  and  depute -town-clerks,  can  neither 
i-ote  nor  be  elected,  nor  act  as  agents  for  the 
aodidates  in  their  respective  counties  and 
jurelis;  §§36,37. 

Gtwittf  QwUifieations. — The  act  declares  the 
bllowing  persons  qualified  to  be  registeredand 
o  vote  in  the  election  of  members  for  coun- 
iea ;  Every  one  not  under  legal  incapacity, 
rho  haa  been,  for  at  least  six  calendar  months 
irevioBS  to  the  last  day  of  July  in  the  year 
u  which  his  claim  of  registration  is  to  be 


determined,  the  owner  (though  not  iafef%)  of 
any  lands,  houses,  feu-duties,  or  other  herit- 
able subjects  (except  heritable  securities) 
within  the  shire,  yielding  or  capable  of  yield- 
ing to  the  clatmaiit,  after  deducting  feu-duty, 
ground-annual,  or  other  consideration  bur- 
thening  his  right,  the  yearly  value  of  L.IO, 
provided  he  is  in  actual  possession  of  the  sub- 
ject, or  in  receipt  of  the  profits  and  issues 
thereof  to  the  said  extent,  although  payable 
at  longer  intervals  than  once  a  year.  Kvery 
one  acquiring  within  the  said  six  months,  by 
inheritance,  marriage,  marriage -settlement, 
or  nwtig  cauia  dispMition,  or  by  appointment 
to  any  place  or  office,  property  which  would 
qualify  as  above,  is  entitled  to  be  registered 
on  the  first  occasion  after  his  acquisition;  §7. 
This  clause  as  to  property  acquired  "  by  ap- 
pointment to  any  place  or  office"  has  given 
rise  to  conuderable  doubt.  See  Mmitter't 
RightioVoU.  SchoolmatUi'gRighmVote.  Piars 
are  not  entitled  to  vote,  but  liferentors  and 
every  joint  proprietor,  whose  interest  is  worth 
L.IO  a  year,  are  qualified;  §  6.  A  tenant  in 
lands,  houses,  or  other  heritable  subjects,  may 
be  registered,  who  has  held  during  the  said 
twelve  months  previous  to  the  last  day  of 
July,  whether  in  his  personal  possession  or 
not,  on  a  lease,  missive,  or  other  written  title, 
for  not  less  than  fifty-seven  years,  exclusive 
of  breaks  ai  the  option  of  the  landlords,  or  for 
the  lifetime  of  the  said  tenant,  snbjects  of 
L.IO  clear  yearly  value  after  payment  of 
rent ;  or  on  a  lease  of  not  less  than  nineteen 
years,  subjects  of  value  to  the  tenant,  after 
payment  of  rent  of  L.50  a  year ;  or  where 
the  rent  is  L.SO,  and  the  tenant  in  the  per- 
sonal occupancy ;  or  where  the  tenant  has 
paid  a  grassum  of  not  leas  than  L.300 ;  the 
value  of  grain  rents  te  be  estimated  by  the 
average  fiar  prices  of  the  county  for  the  three 
preceding  years,  or  the  average  market  prices 
for  three  years  where  payable  in  other  pro- 
duce. Tenants  succeeding  to  any  such  lease 
within  the  said  twelve  months  are  entitled  to 
registration  on  the  first  occasion  after  their 
succession.  But  no  sub-tenant  or  assignee  to 
any  fifty-seven  or  nineteen  years'  lease  is  en- 
titled to  be  registered,  unless  in  actual  occn- 
patiou  of  the  premises  ;  J  9. 

Burgh  Quaiijication. — The  right  of  election 
of  tlie  members  for  burghs  is  taken  from  the 
town-councils,  in  whom  it  was  formerly  vested, 
and  conferred  on  individuals,  qualified  ac- 
cording te  the  following  provisions:  Every 
person  not  subject  te  any  legal  incapacity  is 
entitled  to  be  registered,  who  shall  have  been 
for  not  lass  than  twelve  months  previous  to 
the  last  day  of  July  in  the  occupancy  as  pro- 
prietor, tenant,  or  liferenter  of  any  houses 
warehouse,  counting-houae,  shop,  or  other 
building  within  the  limits  of  the  burgh  or 
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town,  Eepantelj  or  jointly  witb  amy  other 
houBe,  shop,  or  other  building  or  the  year); 
value  or  L.IO  ;  or  shall,  though  not  the  oc- 
cupaDt,  have  beeo  the  true  owner,  or  husband 
of  the  owDer,  of  such  preaiisee.  Provided,  1. 
That  he  shall,  on  or  before  the  20th  of  July, 
hare  paid  all  asusted  taxes  payable  in  re- 
ipect  of  such  pretniBea,  previous  to  Gtb  April 
then  preceding.  2,  That  be  shall  have  re- 
sided for  six  calendar  months  previous  to  the 
last  day  of  July  vithin  the  burgh,  or  seven 
miles  of  it.  3.  That  he  shall  not  have  re- 
ceived parochial  relief  for  tvelve  calendar 
months  previous  to  the  said  term;  $  11. 
The  voter's  having  been,  during  the  requisite 
twelve  months,  in  possession  of  different  pre- 
mises in  succession,  is  a  sufficient  title  of  oo- 
capancy,  provided  he  baa  paid  the  assessed 
taxes  for  them  alL  Every  joint-occupaot, 
whose  share  is  of  the  yearly  value  of  L.IO,  is 
entitled  to  vote  ;  6§  10, 12. 

Registration. — No  ooe  can  vote  without  re- 
gistration, which  takes  place,  in  the  case  of 
those  on  the  old  roll  of  freeholders,  by  the 
sberiff-clerk  transferring  their  names  to  his 
register  of  voters  on  the  new  constituency, 
without  requiring  any  claim  to  be  made ;  $  20. 
In  the  county  registration,  any  other  besides 
old  freeholders  must,  on  or  before  20th  July, 
give  in  a  claim,  subscribed  by  himself  or  his 
agent,  to  the  schoolmaster  of  that  parish  of 
the  county  in  which  the  property,  or  the 
greater  part  of  the  property  on  which  he 
daims,  is  situated,  according  to  a  form  con- 
tained in  schedule  (F),  to  be  furnished  for 
sixpence  each  by  the  schoolmaster.  The  time 
of  lodging  the  claim  to  he  filled  up  by  the 
schoolmaster  on  his  receiving  it.  Each  school- 
master makes  up,  immediately  after  20th  July, 
an  alphabetical  list  of  names,  designations, 
and  places  of  abode  of  claimants;  and  before 
24th  July  he  is  to  affix  a  copy  of  it  to  the 
church-door  of  the  parish  (with  certain  ex- 
ceptions), with  a  notice  annexed  of  the  time 
at  whiub  the  sheriff  is  to  commence  the  exa- 
mination of  claims,  and  a  requisition  on  those 
intending  to  object  to  lodge  a  note  of  objec- 
tions on  or  before  5th  August.  Any  one  re- 
gistered, or  claiming  to  be  registered,  is  en- 
titled to  object;  and  all  persons,  whether 
registered  or  claimants,  may  be  objected  to. 
The  objections  to  be  in  a  certain  form,  pre* 
scribed  in  schedule  (H)  ;  and  the  objector  is 
bound  to  give  notice  to  the  person  to  whom 
he  objects  by  a  copy  of  the  objection.  On  or 
before  6th  Aagnst,  the  schoulmaster  trans- 
mits to  the  sheriff-clerk  the  whole  claims  and 
objections,  witb  a  duplicate  of  the  list  of 
claimants  affixed  to  the  church-door.  And 
any  clumant  who  thinks  that  bis  right  to  be 
registered  is  establisbed  by  a  written  title, 
may,  at  any  time  after  giving  in  his  claim, 
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and  prerioDB  to  the  lOth  day  of  Angvsl, 
transmit  said  title,  or  an  extract  tbnerf,  to 
the  sheriff-clerk.  On  or  before  12thABgut, 
these  are  all  laid  before  the  sheriff;  sad  he 
appoints  open  courts  to  bo  held,  between  12ik 
August  and  15th  September,  for  decidiggn 
claims  ;  $j  13  and  22.  Section  13  eoatsist 
the  annexation  of  certain  parishes  to  otbtr 
counties  than  their  own.  Tbe  sheriff  in- 
poses  first  of  the  claims  to  which  no  objet- 
tiona  have  been  lodged,  and  which  have  ina 
sumtorted  by  production  of  a  written  titk. 
When  satisfied,  on  prima  fade  evidence,  of  Ik 
validity  of  the  claim,  he  marks  Dp«a  H 
"  Admit,"  with  his  initials,  and  delivers  it  tv 
be  entered  in  the  register.  When  not  si  a- 
tisfied,  he  marks  upon  it  "Reject,"  sod  d^ 
livers  it  to  be  kept  till  applied  for.  He  ma 
conuders  the  claims  which  are  objected  to; 
and  on  hearing  parties,  or  their  Ageata,  sit- 
mits  or  rejects  in  like  manner.  No  writKt 
pleadings  are  allowed  upon  claims. 

By  the  act  19  and  20  Vict.  c.  58,  ISSf, 
amending  the  law  for  the  registration  of  pir- 
iiamentary  voters  in  bui^hs,  tba  assessoniif 
every  burgh  are  directed  to  make  oat  ssj 
publish  a  list  of  all  persons  entitled  to  rw 
in  the  election  of  a  member  for  the  bargb. 
The  list  contains  the  Christian  name  ud 
surname  of  any  such  person  written  st  fall 
length,  together  with  his  oocupatioo,  tb« 
place  of  his  abode,  the  nature  of  hii  qoalif- 
cation,  and  the  name  of  the  street  and  dik- 
ber  of  the  house  (if  any),  or  other  descriptioa 
of  the  place  where  the  property  in  rigsi  of 
which  he  is  entitled  to  vote  is  situated.  Pir- 
sons  omitted  from  the  list,  or  who  are  d»- 
sirous  of  being  registered  for  a  different  quli- 
fication  than  that  for  which  hia  name  sp- 
pears  in  the  list,  may  lodge  a  clum  with  tbe 
assessor,  who  makes  up  a  list  of  snch  cUi»- 
ants.  Objections  to  persons  included  in  ibt 
list  may  be  lodged  by  any  one  on  the  list  ^ 
voters,  and  the  assessor  must  make  op  nti 
publish  a  list  of  the  persons  objected  to.  Tbt 
sheriff  holds  courts  for  correcting  and  reviiiiif 
tbe  list)  before  the  let  of  September  and  tlH 
1st  of  October,  which  courts  may  b*  i^ 
joumed  from  time  to  time,  but  no  ad}eans' 
court  can  be  beld  afler  the  30th  of  Seplaa- 
ber  in  any  year.  The  valnation-roU,  m^ 
up  hy  the  assessor  under  the  act  17  asd  IS 
Vict.  c.  91,  is  pmM/wu  proof  that  tbtpw 
yearly  rent  or  value  of  any  aobjeets  nii5h< 
in  the  valuation-roll  is,  and  has  been  ftr  Ai 
year  from  tbe  15th  of  May  in  snch  yti^  tf 
the  amount  set  forth  for  the  tern  ks  wt 
valuation-roll,  and  also  as  priata  Jwii  pt^ 
that  the  persons  therein  set  fbru  w  ]V^ 

Erietors,  tenants,  and  ocenpaots  xttf    '*"'*' 
ave,  for  the  period  to  which  tk«  v 
applies,  been  such  proprietoti,  t 
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occDpants  respectively,  aa  therein  slated.  Tt 
is  competent,  however,  to  prove  to  the  utia- 
faction  of  the  aheriff  or  court  of  appeal,  that 
the  sabJDctg  are  of  a  greater  or  of  a  lees  an- 
nual value  than  that  stated  in  the  valuation- 
roll.  At  every  future  election,  the  register  of 
voters  ia  concluaive  evidence  that  the  persons 
therein  named  continue  to  have  the  qualifi- 
cations which  are  annexed  to  their  names  in 
the  register  in  force  at  the  election,  and  the 
oath  ofpossenion  cannot  be  put  to  such  per- 
sona. The  expenses  of  the  registration  are 
defrayed  by  a  rate  levied  along  with  the  as- 
sesBment  for  the  relief  of  the  poor. 

Apptait, — The  sheriff's  Judgment  is  snbject 
to  appeal,  notice  being  lodged  io  writing  with 
the  sheriff-clerk  to  a  court  of  the  sheri^ 
liable  to  attend  at  the  circuit  of  the  district, 
or  three  of  them — the  court  of  appeal  to  be 
held  between  15th  and  25th  September,  and 
the  appeals  to  be  determined  before  20th 
October.  The  Reform  Act  directs  that  the 
sherifi  shall  remain  at,  or  return  to,  the  cir- 
cuit-town of  the  district  after  the  autumnal 
circnit  in  each  year,  and  there  held  the  appeal 
court.  But  as  there  was  a  danger  that  the 
right  of  appeal  night  be  defeated  in  conae- 
ijuence  of  the  circuit-courts  not  being  ter- 
minated in  time  to  enable  the  sheriffs  to  hold 
the  eonrt,  it  ia  enacted,  by  4  and  6  Will.  lY. 
s.  88,  that  the  sheritb  shall  hold  their  courts 
without  relation  to  the  holding  or  duration 
of  the  Ckiart  of  Juaticiary.  It  is  further 
enacted,  by  5  and  6  Will.  IV.  c.  78,  §  12, 
[bat  the  shorilb  composing  the  court  of  B.f- 
peal  may  assemble  at  the  different  circuit- 
towns  on  such  day  aa  they  shall  fix  between 
^ptemherlStb  and  25th,  whether  the  circuit- 
courts  have  been  bold  prior  to  these  dates  or 
[)ot.  Where  the  court  consists  of  four  sheriffs, 
the  sheriff  t^inst  whose  judgment  an  appeal 
is  brought  has  no  voice  in  its  determination, 
[n  the  event  of  the  incapacity  or  absence  of 
ix>j  of  the  sherifi^  any  judge  or  judges  ap- 
pointed to  the  autumnal  circuits  in  the  dis- 
trict in  which  the  vacancy  ocean  may,  and 
\T«  required,  on  the  motion  of  any  appellant 
ir  reapendent  in  an  appeal  in  the  district,  to 
aominate  some  other  sheriff,  or  advocate  of 
three  years'  standing,  to  attend  and  officiate 
[n  room  of  the  sheriff  incapacitated  or  absent ; 
i  and  5  Wia,  IV.  c.  68,  §  1.  Where  a  she- 
riff is  necessarily  absent  from  any  place  where 
my  duty  other  than  that  of  acting  as  a  Judge 
:if  Appeal  is  required  of  him,  he  may  appoint 
ft  special  substitute  to  act  for  him  at  such 
place  ;  failing  which  appointment,  his  ordi- 
uary  snhstitate  at  the  place  ia  entitled  and 
required  to  act  in  his  room.  And  if  the  office 
»f  sheriff  at  any  time  be  vavant  by  death  or 
resignation,  when  any  of  the  duties  in  con- 
nection with  elections  (other  than  those  im- 
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posed  upon  him  aa  a  judge  of  appeal)  are  re- 
quired to  be  performed,  the  ordinary  suhsti- 
tute  at  the  head  burgh  of  the  shire  appointed 
by  the  former  sheriff  is  entitled  and  required 
to  act  until  a  successor  be  appointed  and  be 
in  a  capacity  to  act ;  5  and  6  Will.  17.  c.  78, 
^11.  The  judgment  of  this  court  of  appeal 
IS  final,  but  has  no  effect  on  any  election  that 
may  have  taken  place  before  it  has  been  pro- 
nonnced,  unless  in  so  far  as  a  committee  of 
the  House  of  Commons  shall  give  effect  (o  it ; 
Reform  Ad,  §§  23,  25.  The  list,  as  settled 
by  these  judgments,  composes  the  register ; 
and  only  those  Vho  are  upon  the  register  can 
vote  at  an  election.  No  oath  or  ^rmation 
is  necessary,  except  that  the  sheriff  will,  if 
required  on  behalf  of  a  candidate,  put  the 
oath  aeainst  bribery  to  any  voter.  See  Bri- 
lery  Oath.  Any  one  whose  claim  has  been 
rejected  may  tender  his  vote,  which  shall  be 
entered,  being  distingniahed  from  the  regis- 
tered votea,  so  thatan  election  committee  may 
(five  effect  to  it  in  a  diaputed  election ;  hut 
no  aorutioy  is  allowed  respecting  votes  before' 
tbe  returning  officer ;  §  26. 

P0iItnj.-~-SheriffB  and  town-clerks  are  di- 
rected to  appoint  polling-places,  such  that  uot 
more  than  600  may  poll  at  each.  Voters 
must  poll  in  the  district  where  the  property 
which  gives  the  qualification  lies.  The  act 
5  and  6  Will.  IV.  c  78,  §  9,  provides,  that 
any  freeholder  whose  rights  are  preserved  by 
section  6  of  the  Reform  Act  shall  be  entitled 
to  make  application  to  the  sheriff  of  the 
county,  and,  upon  one  month's  notice  thereof 
being  published  on  the  doore  of  the  sherilf- 
court,  to  poll  at  all  times  thereafter  at  the 
polling-place  for  the  district  within  which  the 
county-town  is  situate.  The  sheriff  then  de- 
letes hia  name  from  the  district  list,  and  in- 
serte  it  in  that  for  the  district  in  which  the 
couDly-town  is  situate.  Where  a  fiar  and 
liferenter  are  registered  in  respect  of  the  same 
freehold  qualification,  they  must  both  concur 
in  the  application.  Al^er  such  application  be- 
ing made,  and  notice  published,  a  freeholder 
cannot  poll  in  any  other  than  the  county- 
town  district.  At  any  contested  election,  the 
sheriff  must,  if  required  by  any  of  the  candi- 
dates, direct  two  or  more  booths,  &c.  for 
polling,  to  be  provided  at  each  polling-place. 
All  poHa  must  he  taken,  both  at  burgn  and 
county  elections,  under  the  superintendence 
of  the  sheriff,  or  of  a  substitute  or  substitutes 
named  by  him ;  whom  tbe  sheriff  is  em- 
powered to  name  at  his  own  discretion,  with- 
out observing  the  forms  necessary  in  the 
appointment  of  ordinary  substitutes  receiving 
salaries.  Each  snperio  tending  aubstitute  has 
the  assistance  of  a  clerk  or  clerks,  appointed 
by  the  sheriff,  with  the  concurrence  of  the 
candidates^  if  they  can  agree,  aud  by  the 


706 


REF 


■heriff-clerk  of  the  cooDty  id  ease  of  lh«ir  Dot 
agreeing.  Each  poU-vlerk  muat  have  vith 
him  at  the  polling-place  an  authenticated  cop; 
of  the  register  for  that  district  of  the  ehire, 
or  of  the  burgh  or  burghs  attached  to  each 
such  potling-place,  entitled  to  share  in  the 
election,  alphabetically  arranged;  and  accord- 
ing to  this  copy  the  votes  must  be  taken ;  § 
27  of  B^or»  Act.  By  5  and  6  WilL  IV. 
e.  78,  the  sheriff  may,  if  required  by  or  on  be- 
half of  any  candidate,  or  if  it  appear  ex- 
pedient, iDcrease  or  alter  the  number,  situa- 
tion, or  arrangement  o^  the  existing  polling- 
places  and  districts,  so  that  not  more  than 
300  electors  sh^l  be  allotted  to  poll  in  each 
booth  or  compartment,  for  any  of  the  cities, 
burghs,  or  towns  vithin  his  shire.  And  in 
case  of  such  alterations,  the  town-clerk  must 
forthwith  make  up  a  list  of  the  polling- places, 
and  cause  copies  to  be  afGxed  to  the  duors  of 
all  the  parish  or  town  churches  within  the 
town ;  §  3.  On  the  requisition  of  any  can- 
didate, or  of  any  elector  the  proposer  or 
seconder  of  a  candidate,  the  booths  or  com- 
partments at  each  polling-place  must  be  di- 
vided and  arranged  by  the  sherifl'  or  his  sub- 
stitute, duly  autborisod  by  him,  so  that  not 
more  than  100  electors  shall  poll  in  each  booth 
or  compartment.  The  person  making  the  re- 
quisition roust  pay  all  expenses  incident  to 
■uch  division  or  arrangement.  Write  are  di- 
rected to  the  sheriff,  who  must,  within  three 
days,  fix  a  day  for  the  election,  which  must, 
in  county  elMtions,  be  not  len  than  ten  nor 
more  than  sixteen  days  after  the  writ  bos  been 
received.  The  sheriff  must  give  due  intima- 
tion of  the  day  for  the  election,  by  notices 
affixed  OB  the  doors  of  all  the  parish  churches 
in  the  county,  ur  burgh  or  burghs,  accoi'ding 
as  the  election  is  for  one  or  other,  and  also, 
where  he  thinks  it  expedient,  by  advertise- 
ment in  the  newspaper  or  newspapers  of 
greatest  circulation  in  the  county  or  district; 
2  and  3  WilL  IV.  c.  65,  $  28.  On  the  day 
named,  the  writ  is,  in  county  elections,  pro- 
claimed at  the  market-cross  of  the  county- 
town  ;  and  if  there  be  only  one  candidate, 
the  sheriff,  on  a  show  of  hands,  proclaims  the 
candidate  duly  elected.  If  there  be  more 
than  one,  and  a  poll  is  demanded,  the  sheriff 
orders  it  to  proceed  within  two  davs,  exclu- 
uve  of  Sundays  and  Saturdays ;  §  29.  The 
proceedings  are  nearly  the,  same  in  the 
burgh  elections  under  the  principal  Reform 
Act ;  but  the  act  5  and  6  Will.  IV.  c  78, 
introduces  the  following  modifications  in  the 
case  of  burghs: — Kver;  sheriff  to  whom  a 
writ  for  a  burgh  election  is  directed  must 
indorse  on  the  back  of  the  writ  the  day 
on  which  he  received  it,  and  (except  in  the 
eases  ondermenttoned)  within  two  days  mnst 
announce  a  day  for  the  election,  which  must 


REF 

be  not  loss  than  four,  nor  more  thai  Im 
days  after  the  writ  was  received.  Bet  ii 
the  districts  comprehending  Kirkwall,  Wicl, 
Dornoch,  Dingwall,  Tain,  Cromarty,  Ayr, 
Irvine,  Campbelton,  Inverary,  andOhsD,(ke 
provisions  of  2  and  3  Will.  IV.  still  spfli, 
in  so  far  as  they  relate  to  the  announctwat 
of  the  day  of  election,  and  the  interral  D 
elapse  between  the  receipt  of  the  writ  and  ilt 
proclamation  ;  that  is  to  say,  in  these  di^. 
tricts  of  burghs  the  rules  are  the  same  ai  tk« 
mentioned  above  as  applying  to  coontitL 
The  time  between  the  proclamation  and  poll. 
ing  in  Orkney  is  extended  to  from  las  1* 
fourteen  days,  on  account  of  the  diSiealljtf 
communication;  2  and  3  WiU.  IV.  &  Si, 
§31.  The  sUtute  S  and6  Will.  IT.(.7S. 
§  5,  enacts,  that  no  poll  at  any  burgk  electitn 
shall  be  kept  open  for  more  than  one  iag,  ^ 
tween  eight  in  the  morning  and  four  is  ik 
afternoon.  Formerly,  in  the  case  of  connti'* 
the  polling  continued  for  two  days ;  but  bj  iht 
act  16  Viet,  c  28,  1853,  it  was  limited  uio 
the  case  of  burghs  to  one  da;,  firom  dfU  it 
the  morning  to /our  in  tbo  afternoon,  unp 
in  the  case  of  Orkney  and  Shetland.  It  n 
enacted  by  the  Reform  Act,  that  each  slicrif 
in  each  polling-place  take  care  that  At 
attending  clerk  have  a  certified  copy  of  tk 
alphabetical  register,  and  receive  and  nwi 
and  progressively  number,  the  votes  for  «sch 
candidate,  iu  a  poll-hook.  The  sheriff  sal 
clerk  must  subscribe  their  names  to  each  ftp. 
before  aa  entry  is  made  in  the  suceeediai 
one.  The  poll-book  or  books  must  be  pnblkiT 
sealed  up  by  the  sheriff  and  clerk,  and  tskti 
charge  of  by  the  sheriff;  and  (in  the  caw  of 
a  county  election)  on  the  commencemest  e! 
the  poll  of  the  second  day,  he  must  paUid; 
break  the  seals,  and  proceed  as  fonMri)' 
Immediately  on  the  final  close  of  the  poll,  th 
officiating  uieriff  must  seal  up  and  tiassnil 
the  poll-books  to  the  returning  sheriff;  {  3t 
The  returning  sheriff  miut,  on  the  day  mi' 
but  one  after  the  dose  of  the  poll  (nlai 
such  day  shall  be  Sunday,  and  then  oi  tk 
Monday  following),  openly  break  the  seals, ssJ 
cast  up  the  votes,  and  openly  deolaia  A* 
state  and  result  of  the  poll ;  and  nakMfn- 
clamation  of  the  member  or  membenwPH 
not  later  than  two  o'clock  p.K.  HeanrtJM- 
with  make  a  return,  in  terms  of  the  «ril,«d(T 
his  band  and  seal,  to  the  olerkoftba  Onn 
in  England ;  and  if  the  votes  k*  aqM^  hi 
mnst  make  a  douMe  return)  $33.  Wk« 
the  election  is  for  one  burgk  — -"Km  ^  g^- 
ber  or  members  by  itself,  tt  for  iT&taWif 
towns  lying  wholly  withia  one  ihin^  lli^pilt- 
books  are  transmitted  ta,  and  tha  ntaUHfc 
by,  the  sheriff  of  the  ihin  wUUk  lri4#** 
town  or  district  is  situated.  IThlnMnlw 
iion  is  for  a  district  oraetirf  l«««|Acii 


ffbrent  Bhiros,  the  poll-ttoolu  sre  tnuumit- 
d  in  the  first  ingt&nee  to  the  aberiffB  or  the 
vera!  ahirea,  snd  afterwards  to  the  return' 
g  sheriff  Tor  the  district.  The  latter  part  of 
e  ftth  eection  of  6  and  6  Will.  IV-.  o.  78, 
sves  it  doubtful  whether  it  applies  exclu- 
fe\y  to  hnrghs,  or  to  counties  likewiu ;  but 
though  that  the  section  commences  with  a 
ovisinn  exclusively  applicable  to  burghs,  the 
moral  terms  of  the  remainder,  and  the  fact 
at  it  is  little  more  than  a  re-enactment  of  the 
!d  section  of  the  Reform  Act,  aeem  to  lead 
the  conclusion  that  ite  provisions  apply  to 
unties  as  well  as  to  burghs — viz., that  at  anj 
ne  after  a  poll  has  been  demanded,  the  poll 
any  one  place  may  be  closed  if  all  the  can- 
dates  or  ttieir  agents,  and  the  sheriff  or  his 
bstitutes,  so  agree  ;  and  after  the  poll  has 
len  closed  at  all  the  polling-places,  the  she- 
S  or  his  snbstitute  may  forthwith,  upon  re- 
ipt  of  the  whole  poll-books,  and  after  hav- 
g  summed  them  up,  make  proclamation  of 
e  member  chosen,  at  any  hour  not  later 
an  two  o'clock  p.m.,  without  waiting  for  the 
ly  appointed  for  the  declaration.  Where 
le  proceedings  at  any  electiun  are  inter- 
ipted  or  obstructed  by  riot  or  open  violence, 
IB  sheriff  or  his  substitnte,  where  it  occurs, 
ay  adjourn  the  nominatioo,  or  the  taking 
e  poll,  at  the  particular  place  or  places, 
om  time  to  time,  until  the  obstruction  cease, 
ways  giving  notice  of  such  adjournmeDt  to 
e  sheriff  or  his  substitute  who  is  to  make 
le  return.  The  state  of  the  poll  cannot  be 
lally  declared,  nor  the  result  of  the  election 
'oclaimed,  until  the  poll  so  interrupted  be 
osed,  and  the  books  transmitted  to  the  re- 
rning  sheriff  or  substitute.  Where  a  poll 
kes  place  for  a  district  of  burghs  situated 
different  counties,  the  poll-books,  at  the 
lal  olose  of  the  poll,  must  be  forthwith 
aled  np  and  delivered,  or  transmitted  by  the 
eriffk  in  charge  of  the  polls  to  the  returning 
eriff.  In  case  any  of  the  poll-books  of  any 
unty  or  burgh  be  not  received  by  the  re- 
ming  sheriff  in  time  to  cast  up  the  votes, 
id  declare  the  election  within  the  period 
escribed  hy  this  act  (5  and  6  Will.  IV.), 
e  declaration  of  the  election  must  be  post^ 
med  till  they  he  received.  On  the  day  after 
e  receipt  of  the  poll-books  (but  on  Monday, 
they  be  received  on  Saturday),  and  before 
ur  o'clock  P.M.,  the  sheriff  must  declare  the 
salt  of  the  election,  and  make  proclamation 
cordingly. 

No  one  not  on  the  roll  of  freeholders  when 
e  Reform  Act  passed  can  vole  for  the 
unty  in  respect  of  a  subject  within  burgh, 
>r  for  a  bnrgh  in  respect  of  a  subject  beyond 
I  bounds ;  Reform  Act,  §  35,  Provision  is 
ade  for  the  penalties  on  officers  acting  in 
e  execution  of  the  statute,  for  breach  of 


REG 


707 


duty,  for  the  registration  fee,  for  the  ex- 
penses of  clerks,  booths,  &c.,  the  remunera* 
tion  of  sheriffs  for  registration,  &c. ;  §§  3d  to 
44,  The  functions  of  meetings  of  freebolden 
are  transferred  to  the  commissioners  of  supply ; 
§  45.  See  on  thissnhject,  a  useful  "  Jnoi^sts 
of  Ae  R^orm  Act,"  with  the  decisions  of  the 
Courts  of  Appeal,  by  Mr  Cay,  sheriff  of  Lin- 
lithgow ;  also  Smiuton'i  Digest  of  RegiitnUtoa 
Appeal  Gatet  at  Glatgoto.  The  election  of  peers, 
and  also  the  old  law  of  election  of  members  of 
the  House  of  Commons,  are  treated  of  in  the 
article  Bkction  Law. 

BafomiatioiL  The  change  in  the  re- 
ligious establishment  of  the  country  from 
Popery  to  the  Protestant  Church  took  place 
in  Scotland  ia  1560 ;  and,  by  the  act  1667, 
c.  2,  the  papal  jurisdiction  was  abolished, 
and  the  Reformed  Church  legally  established. 
Ersb.  B.  i.  tit.  6,  |  6. 

B«galis ;  are  the  rights  enjoyed  by  the 
Sovereign.  They  are  divided  into  majora  and 
minoTa.  Under  the  former  are  included  the 
several  branches  of  the  royal  prerogative 
which  are  absolutely  incommunicable  to  a 
subject ;  the  latter  are  those  which  the  Queen 
may  convey  to  any  person  at  pleasure,  as 
righta  arising  from  forfeitures,  bastardy,  or 
feudal  casualties.  There  are  also  certain 
regaiia  connected  with  the  right  of  land,  aa 
forests,  salmon-Ash  ings,  gold  and  silver  mines, 
navigable  rivers,  &a.  8rtk.  B.  ii.  tit.  6,  §  13, 
and  tit.  1,§6;  SlaiV,  B.  ii.  tit.  l.jS;  tit.  3, 
S  60  ;  Uort't  Notet,  p.  cci ;  Bank.  i.  546, 
fi66,  li  teq.;  BdPs  Princ.  §  748;  Brovm't 
Synop,  h.  (.,  and  p.  1624  ;  S.  d  D.  iv.  490. 
See  Derdietion.     King,     Crnmn  Landi. 

Segalia.  Thecrown.sceptrewiththecross, 
sceptre  with  the  dove,  St  Edward's  staff,  four 
several  swords,  the  globe,  the  orb  with  the 
cross,  and  other  articles  used  at  the  corona- 
tion of  the  kings  of  Qreat  Britain,  are  called 
the  regaiia ;  Tomlini'  DicL  h.  I.  The  regalia  of 
Scotland,  consisting  of  the  crown  nsed  by  the 
Scottish  kings,  the  sceptre,  the  sword  of  state, 
and  a  mace,  supposed  to  have  bem  the  trea- 
surer's mace,  are  deposited  within  the  Crown 
Room  in  the  Castle  of  Edinburgh,  where  they 
have  remained  ever  sinoe  the  union  of  the 
^oms  of  England  and  Scotland.  They 
under  the  charge  of  certain  of  the  Officers 
of  State  appointed  by  the  Sovereign  as  com- 
missioners for  keeping  the  Regalia.  Kamea' 
Stat.  Law,  h.  t. 

B^ftlity;  was originallyatorritorial juris- 
diction conferred  by  the  King.  The  lands 
were  said  to  he  given  in  liberam  regalitaUm; 
and  the  persons  receiving  the  right  were 
termed  Lordt  of  Regality,  The  civil  juris- 
diction of  a  lord  of  regality  was  equal  to  that 
of  the  sheriff;  bat  his  criminal  Jurisdiction 
was  much  more  eitenjrive,  aa  he  was  compef.  . 
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tent  to  Judge  in  the  four  pleas  of  the  Crown, 
and  poBseased  the  same  criminal  jurisdiction 
with  the  Justiciary,  excepting  in  the  case  of 
treason.  An  offender  amenable  t«  a  court  of 
regality  miglit  have  been  repledged  from  the 
sheriff,  or  even  from  the  Court  of  Justiciary. 
Their  inrisdictions  were  aboliBhed  by  the 
20  Ow.  II.  c.  50.  R-sk.  B.  1.  tit.  4,  §  7  ; 
Bank.  i.  569;  .B*ir«  Prine.  $  749,  2191; 
f  amei*  Slat  Law,  %.  t. ;  Brown't  Sj/nop.  1144. 

R^fiam  Kyeitateni ;  the  title  given  to  a 
collection  of  ancient  laws,  bearing  to  have 
been  compiled  by  the  order  of  David  I.  King 
of  Scotland.  There  has  been  a  controversy 
about  the  tnthentieity  of  this  work.  By 
some  it  is  held  to  be  a  mere  compilation  fVom 
the  Reyiam  FoUttalem,  or  a  collection  of  the 
old  laws  of  England,  by  Olanville — Craig 
and  Stair  denying  that  it  is  of  Scottish  origin, 
while  Erakine  differs  from  them  ;  and  Koss, 
again,  maintains  its  authenticity.  Sir  Walter 
S«ott  characterises  it  as  a  treatise  "  compiled 
with  the  srtfnl  design  of  palming  upon  the 
Scotch  Parliament,  under  the  pretence  of 
revivine  their  ancient  jurisprudence,  a  system 
as  nearly  as  possible  resembling  that  of  Eng- 
land." And  the  prevailing  opinion  atnong 
legal  antiquaries  seems  now  to  be,  that  as  a 
Scottish  compilation  it  is  spuriooB ;  and  that 
the  artifice  wa>  devised  by  Edward  I.  in 
furtherance  of  his  design  to  assimilate  the 
laws  of  the  two  conntries,  and  so  to  facilitate 
his  conquest  of  Scotland.  See,  in  connection 
with  this  subject,  Ertk.  6.  i.  tit.  I,  §  32 ; 
Slair.K  i.tit.  1,§  16,  andB.iii.tit.4,§27  ; 
Craig,  1.  i.  dieg.  8,  §  11 ;  Hailet'  Annau,  iii. 
276  ;  Rou'i  Leet.  ii.  60,  rt  aeq.;  Scotfs  Border 
A»tigv,itit*,  Prose  Works,  vii.  30  ;  Mr  Thorn- 
ton's Report!  on  the  Records,  Ac. 

B«gistration.  This  applies  properly  to 
the  registration  of  deeds,  which  may  be  either 
in  virtue  of  a  clause  of  registration,  or  nnder 
the  act  1698,  c.  4,  as  a  probative  writ.  The 
clause  of  registration  owes  its  origin  to  the 
churchmen,  who,  in  order  to  bring  causes 
arisiug  from  contract  under  the  cognisance 
of  the  church  courts,  inserted  a  clause  by 
which  the  party  was  made  to  consent  that  his 
whole  eflects  should  be  placed  under  the  juris- 
diction of  the  church  courts,  to  the  effect  of 
forcing  irapleraent  af  the  obligations  under- 
taken in  the  deed.  Those  clauses  were  so  con- 
ceived, that  the  effects  af  the  granter  were 
declared  to  belong  to  the  creditor,  the  terms 
of  payment  of  the  eUigatioD  being  first  ar- 
rived ;  and  as  those  deeds  were  executed 
before  a  judge,  they  contained  from  the  first 
a  decree  which  auUiorised  diligence  de  anno 
in  annum  on  the  very  term-day,  should  the 
debtor  fail  to  implement  his  obligation.  It 
is  this  form  on  which  the  clause  of  registra- 
tion is  tWMted ;  it  appoints  a  procurator, 
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whose  name  is  left  blank,  to  appear  in  pn> 
i  of  the  judge,  and  consent  to  decn*  pn- 
ceeding  in  termsof  theobligatioo.  FwWrli, 
on  the  death  of  the  creditor  an  artiae  i^ 
registration,  as  it  was  called,  wascuriedog 
at  the  insttuice  of  the  heir ;  but  by  ths  td 
1693,  c.  15,  and  1696,  c.  39,  summary  n^ 
tratioo  was  allowed  on  the  death  eithtr  e( 
the  granter  or  receiver  of  the  deed ;  iri. 
B.  iv.  tit.  1,  5  63.  See  Reeorit.  Vtm. 
Diligence.     Homing.     Decree  of  Regittnliei 

BepUtry  Aott ;  that  body  of  euaetaeili 
dictated  by  the  naval  policy  of  OreatBritiii, 
as  to  the  enregistering  of  all  ships  wbid  arc 
to  have  the  privileges  of  British  vMsels.  Set 
Ship.  The  requisites  of  a  legal  register  in 
various,  consisting,  generally  spMikiitg,  rf 
proofs  of  the  build  and  ownership  of  th»»» 
sel ;  of  a  survey  of  the  ship  by  the  offiwti  tf 
the  customs;  of  the  registry,  certificate, im 
bond  for  the  faithful  keeping  thereof. 

The  ownership,  measurement,  and  ngiltrf 
of  ships  is  now  regulated  by  the  UmtIiiii 
Shipping  Act  1854. 17  and  18  Viet.  c.  IM: 
and  the  numerous  acts  on  the  subject  are  ^^ 
pealed  by  the  Merchant  Shipping  Eepeal  AR 
1854,  17  and  18  Vict.  c.  120.  See  M' 
Com.  i.  152,  e(  teq. ;  BeWt  Prine.  5§  132W , 
Brown  on  Sale,  62;  Thornton  on  Bilit,  \Z . 
Taii  on  Evidence,  220-6 ;  Jvrid.  SWU*,  2d  edit 
ii.  506-10;  B^odi^t  Sup.  to  Stair,  S4^: 
IngUs,  Nov.  19,  1833.  12  S.  67  ;  Letiit,  Jw 
23, 1836, 14  S.  994;  AIA<Mt  Lax  ofSk^. 
See  Ship,  Vendition.  DiUvety.  Nmfdin 
Alii.     MorUage. 

Begins  Rcaessonh^ ;  in  s  nnivenilT,  ^ 
a  professorship  founded  by  the  Crown. 

ilegrateiia ;  one  who  buys  any  merdiu- 
dise  or  other  thing,  and  takes  "  UDlesanlie' 
greater  price  for  tjie  same  aftervsrit 
Skene,  h.  t. 

Begrating.      See  ForetUdling.     Enfmur 

B^eiB  ;  r&-eutry.  Letters  of  ngr** 
were  granted  by  the  superior  of  a  wadaat  u 
the  wadsetter.  By  the  wadset,  the  wadnttn 
was  completely  divested,  and,  when  h«  n- 
deemed  the  subject,  he  claimed  an  entry  fna 
the  superior  as  a  stranger — thesaperiorkiif 
no  more  bound  to  receive  the  wadsetter  ti>t> 
he  could  have  been  to  receive  any  tUH 
party.  To  remedy  this,  letters  of  rs^nsi  w 
granted  by  the  superior,  nnder  which  hi  k- 
came  bound  to  re-admit  the  wadsetter  at  »t 
time  when  he  should  demand  aaentaj.  JM 
B.  ii.  tit.  8,  §  IS  ;  Stair,  B.  ii.  tit  1^|1>: 
Bank.  ii.  134,  ei  teq. ;  BeWs  Princ.  §904;  Mil 
Slyla,  iii.  123 ;  Brown'i  Sjnup-  IW  i^' 
Lecl.ii.SSi.    See  Wadtet. 

Behabilitation ;  reeapacitatiM  t  tiwiM*- 
ration  of  a  power  or  capawty  to  »  fW>*** 
had  been  previously  denaded.    Hi>^<^t^  i 
jurts  formerly  disqualified  spenmAr-Mv  ! 
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Imittod  as  a  witneu;  but  s  paidoD  from 
le  King  rehabilitated  bim  in  so  for  as  cod- 
>rned  bis  admissibility.  See  Infamy.  So 
so  ODo  vbo  has  been  outlawed  has  do  j>«r- 
rta  standi  in  judieio ;  but  the  reponing  of 
m  against  the  seutenca  of  outlawry  re habili- 
.tes  him  in  all  the  rights  and  privileges  of 
free  subject,  includiug  the  right  to  have  a 
ir  trial.  Hnme,  ii.  264,  341;  Bank.  ii. 
'5.    See  Fugiiatim,    Eeidence. 

Sfr-LuDraiioe.    An  insurer  or  underwriter 

entitled  to  protect  himself  against  the 
LDgen  of  his  own  engagement  bj  what  is 
rtned  a  re-assurance,  in  which  he  insures 
mself  against  the  risk  he  runs  by  his  own 
isinal  insurance.  In  this  transition,  io 
le  event  of  the  original  insurer's  insolvency, 
le  person  originally  insured  has  no  interest, 
id  he  cannot  recover  from  the  last  insurer 

any  other  way  than  in  common  with  the 
her  creditors  of  the  first  insurer.  A  double 
surance  differs  from  re-insurance  in  this, 
mt  it  is  made  not  by  the  insurer  but  by  the 
sured.  Its  effect  is  not  to  give  a  double 
demnification  to  the  insured,  who  can  claim 
s  actual  loss  only,  bat  to  give  lilm  a  claim 
I-  this  loss  against  all  the  underwriters  on 
>th  policies,  to  the  extent  of  the  sums  for 
hich  each  is  bound.  The  underwriters,  on 
le  other  hand,  are  entitled  to  a  reconrse 
raiDst  each  other,  whereby  the  loss  is  allp- 
,ted  proportionally  on  tiie  whole  nnder- 
riters  in  both  policies.  A  fiuty  may  re- 
sure  his  policy  by  expressing  it  to  be  a  re- 
surance,  provided  the  former  insurere  are 
solvent  or  dead,  but  otherwise  such  re- 
suraoce  is  prohibited  by  statute ;  19  Geo. 
•:  c.  37  ;  Bdfi  lUutt.  §  503,  Nos.  8  and  9. 

Sfli  Intervanttu ;  is  the  occurrence  of 
me  circumstance  on  the  faith  of  a  bargain, 
,ch  as  the  performance  of  an  act  in  imple- 
ent  of  the  bargain,  or  the  wn-performaaee 

an  act  which,  but  for  the  bargain,  one  or 
ber  of  the  parties  would  have  perfumied, 
bereby  matters  do  not  remain  entire — i,e.,  as 
Ley  were  before  the  bargain  was  made — in 
iDseqnence  of  which  the  law  holds  that 
lither  party  is  entitled  to  resile.  To  give 
i  inlammtui  these  effects,  it  must  be  known 
■  th«  party  against  whom  it  is  pleaded,  and 
usi  have  been  permitted  by  him  as  flowing 
om  the  contract.  Set  intenentut  may  exist 
tbongh  ruliiutio  in  (Mfe^rum  be  practicable. 
rtk.  6.  ii.  tit.  6,  §  21 ;  B.  til.  tit.  ii.  §  3, 
td  HoU*  by  Mr  Ivory ;  BelPi  Com.  i.  328-9  ; 
eWa  Prine,  §  26  ;  lllutt.  ib. ;  BeU  on  Leatet. 
285 ;  BtuOet'*  Landlord  and  Tenant,  283-4, 
37—40-41 ;  Tail  en  Bvideaee.  See  Homolo- 
Uion.    Least. 

Seif :  or  robbery,  is  one  of  the  four  pleas 
r  the  Crown.    Robbery,  according  to  Skene, 

when  a  man  lies  by  the  King's  highway, 
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passing  to  market  towns,  in  woods,  ditches,  vr 
any  other  secret  place  where  people  pass,  and 
robs  and  spuiUies  them  ;  and  "  albeit  he  take 
away  but  the  valour  of  a  penny  or  lest,  it  is 
felonie ;  for  the  malapertness  of  the  deed, 
breaking  of  the  King's  peace,  and  the  danger 
in  the  quhilk  a  man  is  of  his  life,  causes  the 
offence  to  be  greater  than  gif  the  geeir  so 
robbed  or  spnilzied  had  beeu  thietluously 
stolen."     Skene,  k.  t.     See  RiMety. 

Bqeetion  in  Truiaitu.  A  buyer  of  goods 
who  finds  himself  unable  to  pay  the  price, 
but  is  not  yet  a  bankrupt,  has  the  power, 
and  ought  to  reject,  goods  offered  to  him  by 
a  carrier  or  other  person  to  whom  they  hava 
been  delivered  for  transmission ;  and  such 
rejection  will  have  the  effect  of  restoring  the 
goods  to  the  seller,  provided  he  agree  to  re- 
scind the  contract.  The  buyer,  in  contem- 
plation of  bankruptcy,  cannot  reject  the  goods 
after  they  hare  ceased  to  be  tn  ti-aniUa,  and 
are  identified  with  his  stock.  Re-delivery, 
iu  such  circumstances,  would  be  a  fraudulent 
preference  of  tbe  seller  over  the  purchaser's 
other  creditors.  What  shall  amount  to  de- 
livery, to  the  effect  of  completing  the  transit, 
depends  a  good  deal  upon  circumstances.  It 
is  not  delivery  if  the  goods  are  still  on  the 
carts  at  the  buyer's  cellar-door.  It  has  even 
been  decided  that  the  buyer  may  take  the 
goods  into  his  warehouse  emtoditE  causa,  and 
yet  ralidly  reject  them,  by  writing  to  tbe 
seller  that  they  have  beeu  taken  in  for  his 
behoof.  If  the  goods  be  taken  only  by  a 
clerk,  without  special  authority,  they  may 
still  be  rejected  by  his  principal.  It  has  been 
decided  in  England  that  an  actual  bankrupt 
has  no  power  of  rejecting  goods  even  tn  trnn- 
lilu  ;  but  iu  Scotland  it  has  been  repeatedly 
said  from  the  bench,  that  a  bankrupt  may 
reject  goods  in  transitu,  and  that  it  would  be 
fraud  in  the  bankrupt  and  his  creditor*  to 
take  delivery  of  such  goods.  £rsit.  B.  ill. 
tit.  3,  J  8,  Jvory't  Note ;  BeWs  Com.  i.  232  ; 
BelTt  Pnitc.  §  1310  ;  Itlust.  ib.  See  Stoppa^ 
in  Trantitu.     Delivery. 

Sqoinder;  in  English  law,  the  defendant's 
answer  to  the  plaintiff's  replication.  TonUin^ 
Did.  A.  (. 

Selatioiuhlp.  See  Consanffuinity.  Cog- 
nate.     Agnate, 

Relaxataon ;  were  letters  passing  the  Sig- 
net, whereby  a  debtor  was  relaxed  from  the 
horn,  that  is,  from  personal  diligence.  They 
proceeded  either  upon  errors  in  tbe  diligence 
or  on  tbe  consent  of  the  debtor.  But  the  ne- 
cessity of  letters  of  relaxation  is  superseded, 
as  to  civil  debts,  by  the  act  20  Chjo.  II.  c.  50, 
In  criminal  prosecutions,  onoiwho  has  been 
outlawed  may  apply  to  the  Court  of  Justi- 
ciary for  letters  of  relaxation,  reponingbini 
against  the  sentence.  Ergk.B.  ii.  til.  6,  j65: 
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Bum,  ii.  264 ;  Slair,  B.  iii.  tit.  2,  §  14 ;  B. 
iv.  tit  47,  5  10.  a  teq. ;  tit.  32,  §  22  ;  Bffni. 
i.  633 ;  ii.  259  ;  iii.  3 ;  BtWt  Priitc.  §  735 ; 
Broum't  Synop.  p.  GS6 ;  Rost'i  Lael.  i.  346. 
See  DenwuiatitM,     EschtaL     Outlaw. 

Beleau;  the  gift  or  discharge  of  a  right 
or  action  which  an;  one  has,  or  claims,  againflt 
another  or  his  land.  See  T'om^ttu'  Diet.  h.  I. 
The  term  is  also  applied  to  liberation  from 
prison.    See  Liberation.    Bail. 

Beleranoy;  fitness  and  pertinency.  The 
relevaney  of  the  libel  is  the  Justice  and  suffi- 
ciency of  the  matters  therein  stated  to  war- 
rant a  decree  in  the  terms  asked.  The  role- 
Taiicy  of  the  defence  is  the  justice  of  the  alle- 
gation therein  made  to  elide  the  conclusion 
of  the  libel,  and  to  warrant  a  decree  of  ab- 
Bolvitor.  In  criminal  trials,  an  interlocutor 
finding  the  libel  against  the  accused  to  be 
relevant  is  invariably  pronounced  liefore  the 
facts  charged  are  admitted  to  proof  before  the 
JU17.  In  civil  cases  the  rule  is  different,  it 
being  frequently  necessary  in  sucli  cases  to 
hare  the  facta  in  question  ascertained  b^ore 
anmer,  as  it  is  technically  expressed — that  is, 
before  determining  as  to  the  relerancy  of  the 
respective  averments  of  the  parties.  Stair, 
B.  iv.  tit.  39,  §  4 ;  BaoL  B.  iv.  tit.  25,  §  4 ) 
Ertk.  B.  iv.  tit.  4,  §  91.  As  to  the  disposal 
of  questions  of  law  and  relevancy  in  jury  trials, 
soe  Mitefarlane'i  Prae.  47.  See  OrtWnof  Pro- 
tectttioa.     Jury  Court.     Defeitcu.     Kecord. 

Selerivia;  according  to  Skene,  is  a  French 
word  from  the  Latin  reUvare,  to  relieve  or 
take  up  that  which  is  fallen.  For  it  u  given 
by  the  tenant  or  vassal,  being  of  perfect  age, 
after  the  expiring  of  his  ward,  to  bis  overlord, 
of  whom  he  liolds  his  lands  by  knight  service — 
that  isi  by  ward  and  relief;  and  by  payment 
thereof  he  relieves,  and  as  it  were  raises  up 
again,  his  lands  after  they  were  fallen  down 
in  bis  superior's  hands  by  reason  of  ward. 
Sfcflw,  k.  t.    See  Relief. 

Seliot ;  a  widow.  A  widow  has  a  claim 
against  the  representatives  of  her  busbaud  for 
aliment  corresponding  to  her  husband's  rank 
and  fortune  from  the  first  day  of  her  viduity 
to  the  first  term  at  which  her  legal  or  con- 
ventional provisions  are  payable.  She  may 
also  claim  from  her  husbaind's  representatives 
the  expense  of  suilahle  mournings,  and  the 
expense  attending  the  birth  and  baptism  of  a 
posthumous  child.  But  these  claims  for  ali- 
ment, mournings,  &c.,  are  postponed  to  the 
claims  of  the  husband's  creditors.  £rsi:.  B.  i. 
tit.  6,  §  41,  and  B.  ii.  tit.  9,  §  45  ;  Stair, 
B.  iii.  tit.  11,  S  24 1  tit.  8,  §§  43  and  47 
Jf<H-e's  NoUt,  CIV.,  cxxv. ;  Bank.  ii.  379 ;  Beii' 
Com.  i.  632.  See  Marriage.  Jut  BeiicUe. 
Terce.    Contract  0/  Marriage,    TaiUie.  Divorce. 

Belief;  has  iu  the  law  of  Scotland  various 
acceptations ;  as,  1.  The  CatwUttf  0/  Reli^;  2. 


1.  The  duua/^  ^  r^f  is  a  sum  etigiUe 
from  an  heir  on  his  entry  with  the  npemt. 
It  has  been  doubted  whether  this  onultr  bt 
exigible  from  an  heir  in  a  fen-holding,  fiti 
Erskine  shows  it  to  be  a  casualty  eomnntt 
every  feudal  tenure.  The  term  "  relirf"  1 
applied  to  this  exaction,  because  the  fts  it 
thereby  relieved  or  recovered  from  the  (i- 
perior  by  the  entry  of  the  heir.  Aad  il  i 
the  established  practice  to  hold  the  heir,  M 
in  feu  and  blench  holdings,  liable  in  raiiif' 
duty  equal  to  one  year's  feu  or  bleadi  Isn 
over  and  above  the  ordinary  aonnal  iff. 
Ertk.  B.  ii.  tit.  5,  §  47,  d  teg. ;  Stair,  B.  b. 
tit.  4,  §26,  et  teq,;  More't  Notet,  p.  ccriii.- 
Bank.  i.  628,  et  teq. ;  BtU't  Prine.  ^IVi-i'i. 
See  Bdevium.    Competition. 

Where  an  eutul  hss  been  racogaisedbji 
superior,  and  a  composition  paid  by  the  nsiL 
each  substitute  is  liable  in  relief  only,  sM 
not  in  compositiou,  on  bis  sncceeding  la  ik 
estate.  See  the  case  of  Stiriing  v.  Ei»A 
Feb.  18,  1642.  i  D.  684 ;  House  »f  Iwdi 
4th  Sept.  1844,  4  BeU,  128  ;  2  Rott'i  L.  t 
340.  See  also  the  case  of  Advoeate-GtMni  < 
Swinton,  in  Exchequer,  Jan.  30,  1654, 17  C. 
21.  When  the  party  requiring  a  recogniws 
of  the  entail  is  the  heir  oJto^'  t^etaum 
under  the  existing  investiture,  he  is  liiU* 
only  in  relief;  but  the  superior  is  entitMn 
insert  iu  the  charter  granted  by  him  s  n- 
aervatiun  of  his  right  to  exact  compositi«D« 
a  subslitnte  requiring  an  entry  under  ik 
entail  who  is  not  the  heir  aUogui  ttcttwrm 
under  the  former  investiture.  See  the  w 
of  Maekemie  v.  Mackentie,  4th  July  17''. 
Jfor.  15503  -^  also  App.  voce  Superier  tu 
Vas-d,  No.  2;  also.  2  Bailet,  760,  and  !««■'> 
L.  C.  398.  fiee  also  the  recent  ease  of  ik 
Marquett  0/ Hastings  v.  Onoaid,  27th  ilnjim. 
21i>.871. 

2.  Relief  of  Cautioners  aad  of  ObUgstU  pt 
mill/, — The  cases  in  wbich  a  cautioaer  ii  «- 
titled  to  sue  his  principal  fur  relief  are  lUttJ 
in  the  article  Cautionary,^.  143.  The  M- 
tioner  may  be  infeft  in  relief  of  his  obtif>- 
tion,  but  he  is  not  entitled  to  ealtf  i>U 
puBseesion  till  he  either  pay  the  debt  cr  t) 
distressed  for  payment.  An  infeftmsul  it 
relief,  or  any  other  security,  granted  to  tk 
cautioner,  acoreaces  to  the  croditor,  ss  tU 
he  may  demand  the  benefit  of  it  Ibr  tk 
payment  of  his  debt.  A  caQtionet^  d«B  ^ 
lelief  baa  been  held  a  good  wanaat  ftr  v- 
restment.  It  may  be  st^ed  as  a  gsMrdlihi 
that  any  one  who  warrantably  taikm  V" 
himself  the  fulfilmentof  anothar^  Alfl*" 
is  entitled  to  relief  from  the  pAt^ftrli* 
he  interposes.  Thus,  if  oue  of  tva«MM|pA 
bound  only  pro  rata,  pay  Um  vUt  MMi  ■■ 
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entitled  to  be  relleveil  to  Ifae  extent  or  the 
other's  aharo.  Aod  trhere  both  are  bouod  in 
toliditm  M  regards  the  creditor,  thej  are  en- 
titled to  proportiooal  relief  tnl«r  le.  The 
obligation  to  reliere  holds  in  those  casea  like- 
wise where  a  party  is  rendered  liable  to  pay 
expenses  or  damages  through  the  negligence, 
fault,  or  delict  of  a  third  party.  For  it  tn- 
quently  happens  that,  although  the  injured 
party  may  be  entitled  la  come  against  the 
priucifial  in  the  first  instance,  yet  the  princi- 
pal is  not  bouod  to  suffer  for  another's  fault. 
Stair,  B.  i.  tit.  8  ,§  9 ;  tit.  15,  $  8 ;  tit.  17, 
5  13 ;  Mor^t  NoUa,  p.  cxiii.  ;  Xr  Brodit' 
Sitpp.  944 ;  EtA.  B.  iii.  tit.  3,  S  65.  et  ttg. ; 
Bant.  i.  463-4 ;  B^t  Cim.  i.  347,  el  »tq. 
BtlTt  Print.  §5  62, 255, 267,  272  ;  lUiut.  ib. 
Kame^  Prine.  <ff  Egnity  (1825),  75;  Sots' 
Ltet.  i.  77,  16J,  171;  St  Ann's  DitiiOery 
Conprny,  Feb.  7,  1834,  12  8.  407  ;  Commby, 
July  8,  1834,  12  S.  695.  See  Cautionary. 
Batefieinm  Divisicttis,  Bnufieiutit  Ordinii. 
Disaasion,  Bond  of  Reli^.  In/0mmt  of 
Hdief. 

3.  Rditf  betueen  Heir  and  Executor. 
eUim  of  relief  arises  where  either  the  heir 
pays  a  debt  legally  payable  by  the  executor, 
ur  where  the  executor  pays  a  debt  in  which 
the  heir  is  the  proper  debtor.  Thus,  if  the 
heir  pay  a  personal  debt,  he  has  reliefagainst 
the  executor ;  and  should  the  executor  have 
paid  an  heritable  debt,  he  has  relief  against 
the  heir.  This  reciprocal  relief  is  not  af- 
ftwted  although  the  last  will  ur  other  settle- 
ment of  the  deceased  should  contain  a  clause 
burdening  the  heir  or  executor  with  certain 
debts ;  unless  such  appear  clearly  to  have 
been  the  intention  of  the  testator,  and  that  he 
has  taken  the  legal  means  of  expressing  bii 
intention.  Otherwise,  sueh  a  clause  is  un- 
derstood  to  have  been  introduced  merely 
in  favour  of  the  creditor,  but  as  in  no 
shape  intended  to  sfl^ct  the  mutual  rights  of 
heir  and  executor.  Ersk.  B.  iii.  tit.  11, 
§  48 ;  Stair,  B.  iii.  tit.  5,  ^3  !  tit.  6,  §  65  ^ 
B.  iv,  tit.  23,  S  22 ;  Mor^t  Notu,  ccclix. ; 
Bank.  ii.  293 ;  Mi's  Prine.  §  1936  ;  Illwt.  § 
715;  Jurid.  Styla,  2d  edit.  iii.  67-8.  See 
Disautian. 

BAligion.  Courts  of  justice  cannot  take 
notice  of  religions  opinions,  in  order  to  decide 
whether  they  are  right  or  wrong;  but  they 
may  take  cognizance  of  them  as  facts,  with  a 
view  to  determine  the  ownership  of  property ; 
UraiffdaUit,  Dec.  21, 1612,  and  Feb.  5,  1813, 
1  Dow,  1,  All  persons  are  now  admissible  as 
witnesses,  whatever  their  religious  principles 
may  be,  provided  they  believe  in  a  Qod  and 
t  future  state  of  retribution.  Srtk.  B.  iv. 
[it.  2,  §  23,  See  BUaphmy.  Violaiinff 
SepuUAret. 
B«loMtioB,  Tacit ;  is  the  tacit  of  implied 
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renewal  of  a  lease,  inferred  where  the  land- 
lord, instead  of  warning  the  tenant  to  re- 
move Ht  the  stipulated  expiration  of  the 
lease,  has  allowed  him  to  continue  without 
making  any  new  agreement.  This  is  termed 
tacit  t^ocation.  This  renewal  is  held  to  be 
for  one  year;  and  either  party  may  put  an 
end  to  the  tacit  relocation  by  taking  the 
requisite  steps  forty  days  before  Whitsunday 
of  any  year  in  which  the  parties,  or  either  of 
them,  desire  to  bring  the  eontract  to  a  termi- 
nation. Ersk.  B.  ii.  tit.  6,  $.35;  BtU  on 
i.  132.  et  teq. ;  BanL  ii.  103,  ]  12  ; 
Beli't  Print.  M  173,  1265;  lUatt.  §  1265; 
Hunter's  Landlord  anj  Tenant;  Hutch.  Justice 
(^  Peace,  ii.  440;  Tatt't  d».,  vocibos  7'aoi:, 
Servants ;  Ross's  LecL  ii.  641.     See  Lease, 

Bamainder.  In  English  law,  an  estate  in 
remainder  is  an  estate  limited  to  take  effect 
and  h6  eqjoyed  after  another  estate  is  de- 
termined. Thus,  if  lands  be  granted  to  A. 
for  twenty  years,  and  afler  that  term  to  B. 
and  his  heirs  for  ever,  A.  is  tenant  for  years, 
remainder  to  B.  in  fee;  Tomlintf  Diet.  h.  t. 
The  distinction  is  somewhat  analogous  to  that 
which  exists  between  fee  and  liferent  in  the 
law  of  Scotland.     See  Fee  and  Liferent. 

BomembnaiMn ;  officers  of  the  Ex- 
chequer, whose  duty  it  is  to  remind  the  Jiord 
Treasurer  and  Court  of  Exchequer  of  such 
things  as  are  to  be  called  on,  and  dealt  in, 
for  the  Qneen's  benefit.  Tomlinif  Diet.  h.  t. 
B«tBisaio  Ii^aruB.  In  an  action  of  di- 
vorce for  adultery,  the  plea  of  rentissio  mjuria 
— )'. «.,  ihnt  the  pursuer  has  already  forgiren 
the  injury — affords,  when  established,  a  good 
defence.  Forgiveneo  may  be  declared  ex- 
pressly, or  by  fact  and  deed — e.  g.,  by  the 
injured  party  cohabiting  with  the  defender 
after  his  or  her  guilt  was  known.  In  order 
to  support  this  defence,  it  is  neceesary  to  aver 
and  to  instruct  that  the  specific  guilt  libelled 
was  known  to  the  pursuer,  and  that  it  was 
pardoned.  Mere  saspicion  will  not  be  suffi- 
cient ;  there  mnst  be  a  complete  and  perfect 
belief  derived  from  what  is  considered  satis- 
factory evidence  of  the  guilt.  If  the  renittio 
occurred  during  the  oourse  of  the  process,  the 
oath  de  ealwnnta  is  complete  evidence  of  the 
belief  of  the  guilt  libelled,  whether  it  actnally 
existed  or  not.  The  raising  of  the  process, 
or  the  giving  of  instructions  to  counsel  to 
prepare  the  summons,  is  also  complete  evi- 
dence. Personal  detection  or  confeasion,  or 
conducting  of  a  precognition,  in  conse- 
quence of  which  the  sponses  separate,  affords 
direct  evidence  of  the  belief.  Facts  inferen- 
tial of  belief  may  be  established  j^nwl  dejure. 
A  written  pardon  by  either  husband  or  wife 
is  sufficient.  The  requisite  circumstances 
implying  pardon  must  be  stronger  on  the 
part  of  the  woman  than  of  the  man.    Being 
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or  wife,  after  belief  in  the  guilt,  infers  for- 
girenesB,  naleag  the  puraaer  can  show  that 
the  belief  wm  destrojed  b;  false  or  fraudu- 
lent repreBentationa  on  the  part  of  the  de- 
fender. The  plea  of  remmio  is  not  incom- 
patible witb  tliat  of  innoceDce.  It  is  also 
competeat  to  creditors  to  urge  this  plea. 
Erik.  B.  i.  tit.  6,  §  44 ;  BeU's  Prine.  §  1533  ; 
Itlwt.  $  1531 ;  Lottian'i  Comittond  Prac.  167 ; 
Skand't  Prae.    See  Divorce.    Condonation. 

Baniuion.  A  crime  may  be  extinguished 
hj  a  pardon  or  remission  from  the  Sovereign, 
or  it  may  be  extinguished  by  an  act  of  in- 
demnity given  by  Parliament.  These  re- 
missions do  not  prevent  a  private  party  from 
panuing  for  damages.  Erik.  B.  iv.  tit.  4, 
§  105  ;  ^tetr.  B.  i.  tit.  9,  §  7  ;  Bant.  i.  247  ; 
ii.  275.     Kamw'  Stat.  Law,  A.  I.     See  Pardon. 

Bamit.  In  judicial  procedure,  the  term 
remit  is  applied  to  an  interlocutor  or  judg- 
ment transferring  a  cause,  either  totally  oi 
partially,  or  for  some  specific  purpose,  from 
oue  tribunal  or  judge  to  another,  or  to  a 
judicial  nominee,  to  execute  the  purposes  of 
the  r«mit.  Such  remits  are  made  under 
rarioos  circumstances ;  «.  y.,  on  the  ground  of 
contingency,  a  cause  may  be  remitted  by  one 
Division  of  the  Court  of  Session  to  the  other, 
or  by  one  Lord  Ordinary  to  another,  before 
whom  the  contingent  process  is  in  dependence. 
See  Contift0eruy.  So  certain  proceedings 
which  originate  in  the  Inner-House,  such  as 
petitionsand  complaints, petitions  for  exonera- 
tion, and  the  like,  are  remitted  for  prepara- 
tion, or  in  order  to  ascertain  the  facts,  gene- 
rally speaking,  to  the  Junior  Lord  Ordinary 
in  Uie  Outer-House.  In  the  Bill-Chamber, 
where  a  note  of  advocation  or  of  suspension, 
GOmplainiogof  a  judgment  of  an  inferior  court, 
whether  interlocutory  or  on  the  merits,  has 
been  competently  presented,  the  Lord  Ordi- 
nary, on  Hearing  parties,  or  on  considering 
an  answer  to  the  bill,  may  remit,  with  in- 
structions to  the  inferior  judge.  See  1  and  S 
Oeo.  IV.  e.  38, 1821.  See  also  Beotridgt  on 
Bill-Chamber,  p.  70,  et  teq.;  and  the  articles 
Adooa^ion,     Suspemion. 

In  addition  to  these  remits,  there  are,  in 
practice,  various  incidental  remits  made  in 
the  course  of  a  process ;  such  are  remits  to 
accountants  to  prepare  states  of  accounts,  in 
actions  of  count  and  reckoning,  and  other 
processes  involving  accountings  between  the 
parties ;  remits  to  persons  of  science,  or  of 
skill,  to  report  on  disputed  matters  of  science, 
or  as  to  the  usage  in  particular  ti-ades  and 
professions,  the  execution  of  Work,  and  so 
forth  ;  remits  in  rankings  and  sales,  in  multi- 
plepoindings,  in  teind  processes,  and  the  like, 
to  the  common  agent,  or  to  the  clerk  of  Court, 
and  in  some  cases  to  accountants,  to  prepare 
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states  of  ranking  and  schemes  of  dinnoii,  or 
of  locality  ;  remits  to  the  auditor  of  Coon  l< 
tax  accounts  of  expenses ;  reuita  toaommb- 
sioner  to  take  a  proof,  or  to  examine  hinn; 
and,  finally,  remits  to  a  judicial  reftnt. 
mutually  chosen  by  the  parties,  to  dcteraJM 
the  whole  matters  in  dispute,  and  to  re|»n 
his  opinion  to  the  Court,  in  order  that  ieatt 
may  be  pronounced  in  terms  of  hit  ami 
In  the  inferior  courts,  as  well  as  in  the  Cvnn 
of  Session,  remits,  particularly  to  acMHBtiitt, 
and  to  persons  of  science  or  skill,  are  ftt- 
queut ;  and  with  respect  to  all  such  reBin, 
whether  in  the  supreme  or  in  inferior  eouii, 
it  seems  desirable  that  the  record  shoohl  k 
closed  before  the  remit  is  made.  AttheiiBc 
is  rule  is  not  inflexible,  nor  b  all 
cases  expedient ;  and  hence,  partienlarl;  b 
accountings,  and  similar  complicated  inTsli' 
gations,  it  is  often  of  mutual  advantage  K 
the  parties  that  the  remit  should  be  wiit 
before  the  record  is  closed.  Where  Us 
course  is  followed,  the  remit  is  made  "Wf" 
ansKer,"  as  it  is  expressed — that  is,  bebn 
pronouncing  any  judgment  on  the  le^  qi» 
tions  at  issue  ;  seeing  that,  before  the  ncori 
is  closed,  it  is  not  competent  to  pronoiiiKSu< 
judgment  on  the  merits.     Remits  to  leiwiuii 

skilled  persons  are  frequently  made  on  tk 
joint  nomination  or  suggestion  of  the  portin: 
and  in  such  cases,  or  where  the  parties  mi> 
no  objection  to  the  judge's  nominee,  or  ■bm 
such  objections  ore  overruled,  the  report  ob- 
tained on  the  diqiuted  point  will  be  b«U 
almost  tantamount  to  the  award  of  a  jndiei>l 
referee,  and  will  not  be  opened  up  nnlMUt 
objector  can  instruct  specific  errors  or  if- 
regularities.  Finiay,Sd  Dec.1828,7  S.i!^' 
130  ;  EouhU,  17th  Nov.  1826,  5  S.  it  D.  IB. 
Dixon,  16tb  Nov.  1821,  1  S.  A  D.  \^ 
affirmed  29th  June  1825,  1  IF.  *  5.  636; 
Mauon,  22d  Dec.  1827,  6  S.  *  D.  326, 
Zraa:*«,  9th  Feb.  1831,  9  5.  *i>.412;  J(w, 
26th  Nov.  1833, 12  S.  A  D.  129  ;  Jf****^ 
1st  March  1834.  12  S.  *  D.  518;  Gml 
lltliJunel834,12S.  *i?.717.  SeeSwf' 
Prae.;  Maefarlane'a  Jury  Prac  39,  <<  xf 
Madaurin't  Shertf-Couti  Prae.  224,  <*  M 
See  Auditor.  Contingency.  ComaMHN*.  J^ 
dieial  Reference,  fudieiai  Factor.  BnH'! 
and  S^    Locality.     Report, 

Somoving  of  Tenants.  After  tts  ti- 
piratiott  of  the  stipulated  endurasee  rf  ' 
lease,  the  tenant  is  notwithstanding  wtitW 
to  continue  his  possession  on  tacit  rehtt*** 
from  year  to  year,  until  legally  reanx^  )1 
the  landlord.  In  order  to  authoriw  ji^*' 
removing,  the  tenant,  where  tiie  IsiM^ 
not  provide  otherwise,  must  bewimitetk 
landlord  to  remove.  The  waraiu  Vl^ 
to  quit  must  be  given  forty  d%jamt»ff 
term  of  Whitsunday  at  which  waMP*'  I 
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I  take  place ;  or,  if  the  t«rm  of  removal  be 
3y  other  than  Whitsunday,  then  forty  dayi 
receding  the  term  of  Whitannday  of  that 
3ar  in  which  the  term  of  removal  occurs. 
he  form  of  the  warning,  and  the  mauner  of 
iecting  the  tenaat,  are  resnlated  by  the 
^tute  1555,  c  39,  and  by  the  Act  of  Sede- 
unt  14th  December  1756.  WamiDg  and 
amoval  under  the  atatnte  is  effectMl  by  a 
ucceasion  of  cnmberaome  forms,  cororoeneing 
'ith  a  precept  of  warDing,  ezecated  forty 
aja  before  Whitsunday,  against  the  tenant 
«raonally,  or  at  his  dwelling-place,  and  on 
he  grounds  of  the  land,  and  published  at  the 
larish  church ;  which  is  followed  by  an  action 
,nd  decree  of  removing.  But  this  form  of 
emoval  b  in  practice  almost  entirely  Buper- 
eded  by  the  forms  prescribed  by  the  Act  of 
Sederunt  14th  December  1756,  which,  where 
be  lease  contains  no  obligation  on  the  tenant 
4>  remove,  authorises  citation  to  be  given  in 
Lu  action  of  removing,  raised  before  the  judge- 
>rdiDary ;  which  is  a  sufficient  warning  for  a 
lecree  of  removing  and  ejection,  provided 
mch  action  bo  called  in  the  iuferior  court 
forty  days  preceding  the  term  of  Whitsunday 
of  the  year  in  which  the  removal  is  to  take 
place.  Where,  on  the  other  hand,  the  lease 
contains  an  obligation  on  the  tenant  to  re- 
move, the  Act  of  Sederunt  holds  a  cbarge  on 
letters  of  homing  on  the  registered  lease, 
given  in  like  manner  forty  days  preceding 
Whitsunday,  to  be  sufficient  to  authorise 
ejection  within  six  days  after  the  term  of 
lemoval  in  the  tack.  These  forms  of  remov- 
ing are  proper,  according  to  the  statute, 
against  tenants  of  "  lands,  mills,  fishings,  and 
poasessions  whatsomever."  But,  under  these 
expressions,  urban  tenements,  houses  in  the 
country  to  which  no  land  is  attached,  coal- 
works,  mines,  &&,  and  grass  parks  let  from 
year  to  year,  are  not  included — as  to  all  of 
which  the  agreement  of  parties,  or  common 
law,  qualified  to  a  certain  extent  by  consue- 
tude, as  to  reasonable  notice,  affords  the  rule. 
Z^rsit.  B.  ii.  tit.  6,  §  45,  et  teq.;  Bell  on  Ltaiu, 
ii.  51  and  118,  in  notes.  See,  generally,  on 
Removing,  Erik.  B.  ii.  tit.  6,  §  45  ;  Stair.  B. 
ii.  tit.  9,  S  38  ;  B.  ir.  tit.  26  ;  More't  Notet, 
p.cclvi.;  ^ant.  ii.  \ll,  et  leq.  i  Bell'i  Print. 
§§  1267,  1278  ;  lUntt.  ib. ;  Kama'  Stat.  Lam 
Abridg.h.  t. ;  Bunler's  Landlord  and  Tenant; 
Darling't  Prae.  331-5, 682 ;  Maelavrin'sSherif 
Proeat,  13,  78;  Jvrid.  Stylet,  2d  edit.  ' 
676-80;  iii.  14,  117-9;  BeU  on  iwwa, 
259-65;  ii.  51  to  128,  333-52;  Rou'i 
Ltel.  ii.  509,  et  leq.  See  Ejeetitm 
Door,  Chaiimg  of. 

By  the  act  16  and  17  Vict.  c.  80,  1853, 
it  is  competent  to  raise  a  summons  of  remov- 
ing at  any  time,  provided  there  be  an  inter- 
TM  ot  forty  days  between  the  date  of  the  exe^ 
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cution  of  the  summons  and  the  term  of  re- 
moval. Other  alterations  of  this  law  of 
removing  are  also  regulated  by  this  statute. 
See  Letue. 

B«iiiim«ratio]L    See  Recompeme. 

Senoonater ;  Banoontn ;  a  meeting.  The 
term  is  applied,  however,  chiefly  to  a  hostile 
meeting  between  two  individuals.  Erskine 
dbtinguisbes  a  rencounter  from  a  duel ;  hold- 
ing the  former  to  be  a  meeting  without  a 
previous  challenge,  which  is  not  accounted  a 
capital  offence  unless  death  ensues ;  whereas, 
prior  to  the  statute  59  Gtw.  III.  c.  70,  the 
offence  of  fighting  a  duel  on  a  previous  chal- 
lenge, although  death  did  not  follow,  was 
accounted  a  capital  crime.  Erik.  B.  ir.  tit.  4, 
§  49.     See  Dveliing.     Challenge. 

Bflnt ;  the  consideration  given  to  the  land- 
lord by  a  tenant  for  the  use  of  the  lands  or 
subjects  which  he  posscsaes  under  lease.  See 
Sypolhee.  Leate.  Where  rents  are  assigned, 
it'  by  a  simple  assignation,  due  intimation,  or 
a  decree  of  maills  and  duties  following  there- 
on, renders  the  right  effectual  against  singu- 
lar successors  ;  and  if  by  dispositiou  or  herit- 
able bond,  the  sasine  completes  the  creditor's 
right  to  the  rents  as  an  accessory  to  the  real 
right  to  the  lands.  A  decree  of  adjudication, 
even  without  a  sasine  on  a  charter  of  abjudi- 
cation, as  being  a  judicial  disposition,  carries 
right  to  the  rents  falling  due  after  its  date ; 
and,  like  a  judicial  conveyance,  it  requires  no 
intimation.  But  do  right  to  rents  alone, 
however  complete,  can  compete  with  the  right 
to  the  rents  as  an  accessory  to  a  real  right  in 
the  lands.  Beti's  Com.  i.  71;  ii.  6,etuq.; 
Mare's  Note*  to  Stair,  pp.  cxxxix.,  ccxlvi., 
cclxiiv. ;  Erth.  B.  ii.  tit.  6,  S§  40-1-3 ;  tit.  9, 
§  64,  «t  ttq. ;  B.  iii.  tit.  2,  §  23 ;  tit.  6,  §  5 ; 
tit.  6,  5  9  ;  tit,  7,  §§  12  and  20 ;  Bant.  i.  386 ; 
ii.  101,  198,  324  ;  BeU'i  Prine.  §§  634,  1047, 
1197  et  »e}.,1228  «( j^j.,  1479-84-99  ttteq.; 
lUvtt.  §§  1197,  1499;  BtU  on  Leaieg,  i.  20, 
35,  87, 125,  219,  332,  253,  263,  403  ;  ii.  45, 
51,  276;  Bunter'f  Landlord  and  Tenant;  Bell 
on  Purchater'e  Title,  64,  70 ;  Jurid.  Styles, 
2d  edit.  ii.  44,  325  ;  Rom's  Leet.  i.  454  ;  ii. 
235,381,437,453,494.  See  i«i«.  Terms. 
Legal  and  Conventional. 

Beatalj  BoUb  ;  were  a  stated  quantity  of 
corn  paid  yearly  by  the  heritors  to  the  titular 
of  tithes,  who  accepted  of  them  in  place  of 
drawing  the  teinds.  The  quantity  was  regu- 
lated either  by  a  written  rent-roll,  or  by  mere 
use  of  payment.  When  this  mode  of  payment 
waa  once  established,  it  could  be  interrupted 
on  the  part  of  the  titular  only  by  iuhibitiuu 
of  tithes,  and  on  the  part  of  the  heritor  only 
on  his  offering  the  tithes  in  kind.  Enk.h. 
ii.  tit.  10,  5  25 ;  Bank.  ii.  57  ;  BelFs  Pnftr. 
§1157.  See  Teinds.  Inhibition. 
Bental  Eight.    See  Kindly  Tenant.      , 
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B«niuioiation.  Se«  Diteharg*.  ImpUed 
Dudiarge. 

SsnnaoUitioii ;  the  &ct  of  renoancing  a 
right.  It  ma;  be  considered  Doderthe  follow- 
ing beads  : — 1.  Ren^tneiiUioK  In/  on  Hdr.  2. 
Rewmeiatiott  of  Bedetta^iU  RighU,  S.  Return- 
cialim  of  a  Lsate. 

1.  Renaneiation  by  an  Heir. — Where  an  UeJT 
is  charged  to  enter,  he  miut  either  reoouQce, 
or  he  will  be  reodered  personally  liable  for 
the  debt.  If  it  be  a  debt  of  the  ancestor,  de- 
cree eognitionii  causa,  as  it  ia  termed,  is  pro- 
nonneed,  fur  the  purpose  of  enabling  the  cre- 
ditor to  attach  the  estate.  Where  the  debt 
is  due  b;  the  heir  himself,  the  estate  to  which 
he  has  succeeded  may  be  attached  by  the 
heir's  creditors,  whether  tbe  heir  renounce  his 
ancestor's  succession  or  not.  Ertk,  B.  ii.  tit. 
12,  §5  13,  14  ;  Stair,  B.  iii.  tit.  2,  S  46  ;  tit. 
5,  §  24 ;  6.  ir.  tit.  51,  §  10  ;  BaJc.  it.  232, 
357  ;  Bell's  Com.  i.  710-13.  See  Htir.  Ap- 
parent  Heir.  Adjudication  contra  haredilalem 
jaeenUm, 

2.  ReKancialion  of  RtdetmeAU  RigKU. — ^Re- 
deemable rights  may  confer  either  a  right  of 
property  or  a  right  in  security.  Where  the 
deed  conTeys  a  right  of  property,  as  in  wad- 
sets, a  renunciation  of  the  right  is  not  sulli- 
cient  uoless  the  right  has  remained  personal, 
on  which  no  sasine  has  followed ;  for  in  that 
case  a  renunciation  will  snSiciently  eitingnish 
the  right.  Where,  again,  the  deed  couTeys  a 
right  in  security  only,  as  in  the  case  of  an 
heritable  bond,  a  simple  disohaige  and  re- 
nuDoiation  is  sufficient  to  extinguish  the  cre- 
ditor's sasine.  Ersk.  B.  ii.  tit.  8,  §§  17, 18, 
and  34,  et  seq. ;  Stair,  B.  ii.  tit.  10,  §  13; 
BntA.  ii.  132  ;  Jwid.  Stylet,  i.  595-8, 601-6  ; 
Ross's  Leet.  ii.  259,  376,  389. 

3.  Renunciation  of  a  Lease. — This  renUDcift- 
tion  m^  either  be  verbal  or  by  a  written 
deed.  In  the  former  case  it  may  be  resiled 
from  ;  in  the  latter  it  cannot.  But  it  requires 
acceptance  by  the  landlord  to  give  it  effect ; 
and  therefore  it  is  usual  to  take  a  notarial 
instrument  on  the  acceptance  in  evidence  of 
the  fact.  It  would  seem  that  the  voluntary 
renunciation  of  a  current  written  lease  must 
be  in  writing ;  and  hence,  that  a  mere  verbal 
renunciation  of  such  a  lease  may  be  resiled 
from.  But,  on  the  other  hand,  there  are  se- 
veral decisions  which  go  to  support  the  doc- 
trine that  a  verbal  renunciation  is  binding, 
and  may  be  proved  by  oath  of  party.  Yet 
it  would  rather  appear  that  these  decisions 
were  pronounced  in  cases  where  the  stipulated 
term  of  removal  had  expired,  and  the  tenant 
was  in  possession  on  tacit  relocation.  See  this 
subject  considered  in  Bell  on  Leases,  i.  524,  et 
seq.;  and  consult  the  following  authorities. 
Stair,  B.  ii.  tit.  9,  §  35  ;  Bank.  B.  ii.  tit.  9,  § 
37  ;  Ertk.  B.  ii.  tit.  6,  §  44 ;  BdmonsUm,  28th 
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July  1744,  Uor.  12,415;  Gordon,  IMiDsc. 
1776,  Jfor.  App.  voce  TaA,  No.2:  Tmim 
Evidence,  p.  325,  3d  edit. ;  Balfowi't  PrsdOt, 
voce  Probation  iy  Writ;  BeWs  Prine.  1 1271: 
Bell  on  Leases,  i.  172,  272,  524;  Om') 
Digest,  289 ;  Ros^s  Leet.  ii.  S06.  523 ;  Sm- 
ter's  Landlord  and  Tenant;  Jwrid.  St^  i 

Bepain  of  R  Ship ;  hypolkeefor.   StsJIf 

pothec, 

Bepain  by  a  Tenaat.  The  gewnldM- 
trine  of  the  liability  for  melioration  ud  it- 
pairs  isstated  in  thearticleJTelwFatimi:  It 
dependently  of  stipulation,  the  landkrd  k 
bound  to  make  all  neeesMry  repMrt;  tadii 
default  of  his  doing  so,  the  tenant  may  saie 
them  himself,  and  deduct  the  amount  fnm  te 
rent.  In  tenements  within  ft  royal  birgk, 
where  a  oonsider&ble  sum  is  required  fbr  ik 
necessary  repairs,  which  the  landlord  ii  n- 
willing  to  grant,  it  is  customary  for  the  tmit 
to  apply  to  the  Dean  of  Guild,  whose  wsmK 
proceeding  on  the  estimate  of  tradetata.  it 
evidence  both  of  the  necessity  and  amossltf 
the  expense  of  repairing.  The  tenant  msitn- 
pair  injuries  occasioned  by  his  own  bolt  a 
negligence  ;  the  landlord  most  repair  iDJtriii 
occasioned  by  any  extraordinary  eaose,  tm 
where,  by  the  lease,  the  tenant  is  allondi 
sum  for  preservation.  Erst.  B.  ii.  tit.  E, 
$43;  Bank.  \.  aO;  Bdl  on  Leases,  i.7i;a» 
ter's  Lan4l<n-d  and  TenaiU.    See  Dean  ^Q^ 

SeparatioiL;  iudemniflcation.  Tbeobligi- 
tion  to  repair  a  damage  is  a  necessary  ««*■ 
quence  of  tbe  rule  VltentM  non  Utdert ;  ui 
damage  may  arise  from  positive  acts  of  tr* 
pass,  or  from  blameable  emissioD  or  ncflset  U 
duty.  Ersk.  B.  iii.  tit.  1,§  12.  See  Dmuio- 
Deliet.     Relief. 

Eepeatin^  a  Sammons.  This  eiprtMtoi 
is  applied  to  the  case  where  it  is  neeossTf 
support  a  defence  by  a  counter  action,  st  tb 
instance  of  the  defender  against  the  pnnstr. 
In  such  cases,  instead  of  raising  and  tneu- 
ing  a  summons,  and  sisting  the  other  adiN 
until  the  counter  action  comes  intoeouit,  u' 
then  having  it  remitted  oba>iUtn^«iiJM«,uJ 

ijoined  with  the  former  proeen,  the  tiptU^ 
counter  summons  is  produced,  and  an  islu^ 
locutor  pronounced,  holding  it  at  re^Mti^ 
This  is  Mlled  repeating  a  summons  inadmlo- 
But  it  is  not  competent  to  a  third  fiity 
to  appear  in  a  depending  action  aa  a  fv~ 
suer,  and  to  get  a  separate  action  at  Hi  ■•- 
stance  repeated.  Some  formalist!  alM  Ui 
that  a  lammons  cannot  in  any  am  I*  >*- 
peated,  except  of  consent  of  the  moaitopirtji 
although  this  seems  to  be  donMkl;  H**' 
'  settled  that  a  summons  aorepaal«lar*~*~ 


merely  as  a  defence  againot  Uw  «UMar 
tion,  and  that  if  it  is  InteaMtfelOiaf 
farther  effect,  the  regular  ftmUMWlli^ 
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tbrongb.    ShauJ^i  Prae.  i.  503,  ani  CMtkori- 
tut  tiSn  dud. 

Sepatition ;  repayment  of  money  errooe- 
onaly  mid.  ThomMn  m  BiUt,  402,  629; 
Jurid.Slytet,iii.72;  ShaK'iDigat,h.t.  See 
Condietio  IwUbiti. 

Bapetondtnim  Oriinfln ;  the  crime  of  re- 
ceiriog  a  bribe  to  perrert  jadgment.  EnL 
B.  ir.  Ut.  4,  S  30.     See  Baratry. 

Beple^ian ;  in  old  law  Ungnage,  to  re- 
pledge  ;  that  it,  "  when  any  man,  by  Yirtoe 
of  hia  own  jariidiotion,  brings  back  again,  or 
reduces  to  hii  otto  conrt,  his  own  man,  from 
any  other  man's  court,  and  leaves  a  pledge  or 
caationer  behind  him  for  admiaiitration  of 
jnRUee."    Sktne,  h.  t. 

Bvpledging;  a  power  formerly  oompetoDt 
to  certain  private  jurisdictions  to  demand 
judicially  the  person  of  an  offender  aocased 
before  another  tribunal,  on  the  ground  that 
the  alleged  offence  had  been  committed  within 
the  repledger'H  jurisdictimi.  Enk.  B.  i.  tit.  4, 
$  8  ;  Stair,  B.  ir.  tit  37,  §  4  ;  Baitk.  i.  670. 

Beplevin;  in  English  law,  are-delirery  to 
ita  owner  of  a  thing  distrained,  on  bis  finding 
aecDrity  that  be  will  abide  the  trial.  T<m- 
Um'  Diet.  h.  t. 

BepliofttiaiL ;  in  English  law,  an  exoeptiw 
or  auirer  made  by  a  pluntiff  to  adefendant's 
plea.    Timtiiu'  Diet.  h.  t. 

S«pliu.  Id  inferior  court  processes,  the 
defences  or  answers  to  the  summons  or  ori- 
ginal petitioD  were  formerly  followed  by  re- 
pliea,  in  which  paper  the  pursuer  met  each 
averment  in  the  defences  by  an  explicit  ad- 
mission or  denial,  in  so  far  as  not  already 
admitted  or  negatived  in  the  summons.  Un- 
der the  Sheriff  Court  Act,  16  and  17  Vict, 
c.  80,  1863,  the  record  is  made  np  on  revised 
condescendences  and  defences.  M'Qlathait's 
Sharif  Court  Prac.  §  251 ;  Xatiavrin't  Form 
of  Procett,U9,  tt  uq. 

BqKtniag.  Under  the  form  of  process 
the  Court  of  Session  prior  to  the  paniug  of 
the  Judicature  Act,  1825|  if  the  reclaiming 
or  representing  days,  against  an  intertocutoi 
of  a  Lord  Ordinary,  bad,  from  mistake  or  in- 
advertence, expired  witbout  a  petition  or  re' 
presentation,  it  was  competent,  with  the  leave 
of  the  Lord  Ordinary,  to  submit  the  interlo- 
cutor to  review  of  the  Court  by  petition,  on 
condition  of  the  petitioner  paying  to  the  other 
party  the  whole  expenses  previously  incurred 
by  him  in  the  process — 48  Geo.  III.  e. 
§  16;  and  this  enactment  seems  to  be  still 
in  force.  According  to  the  existing  form, 
a  party  may  be  reponed  against  a  decree  in 
absence,  or  by  default  in  lodging  papers, 
obtempering  orders  of  Court,  or  the  like,  by 
presenting  a  reclaiming  note  to  the  Court, 
before  extract,  accompanied  by  defences,  or 
with  the  other  paper,  whatever  it  may  he 


when  tbe  Court  will  remit  to  the  Lord  Ordi- 
nary to  repone  him,  on  payment  of  such  ex- 
penses as  to  bis  Lordship  may  seem  reason- 
able, the  usual  snm  being  L.2, 2s.  But  where 
the  Lord  Ordinary  has  pronounced  an  inter- 
locutor on  the  merits  of  the  case,  which,  whe- 
ther through  inadvertency  or  otherwise,  baa 
not  been  rabmitted  to  review  within  the  re- 
claiming days,  be  cannot  be  so  reponed — 6 
Geo.  IV.  c.  120,  S§  18,  29;  A.  S.  IIU  Jvly 
1828,  §S  46,  46,  72,  73  ;  although  it  is  du- 
derstood  that  he  may  be  repon^  under  the 
above-cited  statute,  48  Geo.  III.  c-  161. 
Similar  regulations  are  in  force  in  inferior 
coorts ;  except  that,  where  there  is  do  statu- 
tor7  finality,  the  interlocutor  of  the  inferior 
coart,  which  has  become  final,  may  be  sab- 
mitted  to  the  review  of  the  Court  of  Session  in 
one  or  other  of  the  ordinary  methods ;  A.  S. 
12UJiriMi.  1826.  See  Reciaiming.  Advocatim. 
Svmenaion.  Seduction, 
Beponing  in Aangnatiofl.  SeeAsgiynatiofi. 
Bc^tort;  in  judicial  procedure  is  usually 
applied  to  the  report  or  return  made  by  a 
judge  or  a  judicial  nominee,  to  whom  a  remit 
has  been  made.  In  the  Court  of  Sesuon, 
where  a  proof  has  been  allowed  on  commis- 
sion, or  a  diligence  granted  for  examining 
havers,  the  interlocntor  fixes  a  day  for  report- 
ing the  proof  to  the  Lord  Ordinary  or  to  the 
Court,  as  the  ease  may  be,  the  day  so  fixed 
being  a  sedernnt-day ;  and  where  a  pror<^a- 
tioD  of  the  time  for  reportiog  the  proof,  or  a 
renewal  of  the  diligence  is  required,  it  most 
be  applied  for  or  arranged  in  the  manner 
explained  vote  Proroyalion.  If  the  proof  has 
been  ordered  to  be  reported  to  the  Coorl,  the 
application  for  prorogation  or  renewal  must 
be  made  to  the  Division  of  the  Court  to  which 
the  report  was  directed  to  be  made.  Analo- 
gous rules  are  in  observance  in  tho  inferior 
courts;  A.  S.  Uth  July  1828,  §  108;  Dar- 
ling's Prae.  i.  223  ;  Macla»m,'t  Sherif-Court 
Prae.  154,  el  teq.  See  Evidence,  Commiuion. 
In  cases  of  importance  or  difficolty  in  the 
Court  of  Session,  the  Lord  Ordinary,  instead 
of  deciding  the  cause  himself,  may  report  the 
case,  as  it  is  expressed,  to  the  luner-Uouse ; 
§  64.  See  Cate».  So  also,  where  an  inci- 
dental point  of  difficulty  arises  before  a  Lord 
Ordinary,  he  may  report  it  verbally  to  the 
Court,  on  intimating  his  intention  to  the 
parties  by  interlocntor,  pointing  out  the  inci- 
dental matter ;  and  if  judgment  shall  be  pro- 
nounced by  the  Court,  or  an  order  made  in 
respect  of  the  matter  so  reported,  that  judg- 
ment or  order  shall  be  final ;  6  Gee.  IV.  c 
120,  §  19;  A.  S.  Ua  Jviy  1628,  $  66.  In 
practice,  however,  and  independently  of  tho 
above  regnlations,  a  Lord  Ordinary  ecca- 
sionally  reports  a  point  incidentally  to  the 
loner-House  for  advice,  on  the  emergence  of 
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the  diffleuUy ;  and  then,  after  advising  witb 
the  Court,  pronouDoes  aD  iut«rlocutor,  which 
however  is  accounted  the  iuterlooutor  of  the 
Lord  Ordinary  merely.  But  in  Bill-Chamber 
cases,  where  the  Lord  Ordinary  on  the  Bills 
takes  a  case  to  report  to  the  Inner-House,  the 
interlocutor  then  pronounced  is  considered  as 
a  judgment  of  the  Inner- House,  and  signed 
hy  the  Lord  President  of  the  Division  acoord- 
iogly;  A.  S.  lltt  Jitly  1828,  §  76.  Other 
incidental  reports  are  made  by  Lords  Ordi- 
nary to  the  Inner-House,  as  in  Tarious  steps 
of  the  procedure  in  rankings  and  sales,  and 
other  Inner-House  processes — seeifaruttn^  and 
Sak;  in  applications  by  judicial  factors  and 
other  officers  of  Court  for  exoneration  and 
discharge ;  in  various  statutory  proceedings, 
and  so  forth ;  as  to  all  which  the  usual  form 
is  for  the  Lord  Ordinary  to  come  to  the  foot 
of  the  clerk's  table  in  the  Inner-House  and 
make  a  verbal  report,  which  ia  the  warrant 
for  a  corresponding  judgment  or  interlocutor 
by  the  Inner-House.  With  regard  to  other 
reports  made  on  judicial  remits,  the  most  im* 
portant  are  the  reports  of  accountants,  as  to 
which  the  regulation  of  the  Act  of  Sederunt 
is,  that  "  when,  in  any  cause,  a  report  has 
been  obtained  ftom  an  accountant  or  other 
professional  person,  and  the  parties,  or  either 
uf  them,  shall  be  dissatisfied  with  the  report, 
the  same  shall  be  enrolled  before  the  Lord 
Ordinary  for  debate  on  the  report,  and  a  note 
of  the  objections  shall  he  furnished  tu  the  op- 
posite party  forty-eight  hours  before  the  en- 
rolment, and  at  the  time  of  enrolling  the 
cause  a  copy  of  the  note  of  objections  shall 
be  furnished  to  the  Lord  Ordinary's  clerk  for 
his  Lordship's  use,  and  upon  hearing  parties 
the  Lord  Ordinary  may  order  cases,  or  other- 
wise dispose  of  the  note  of  objectious  as  he 
lemctLum;"  A.S.UIhJiUy  iB28,^ 67.  The 
weight  attached  to  the  report  of  persons  of 
skill  is  very  great.  See  the  cases  on  this 
point  cited,  voce  Remit.  And  with  respect  to 
the  fees  due  to  accountants  and  other  re- 
porters, the  rule  formerly  was,  not  only  that 
the  parties,  but  also  their  agents,  were  con- 
junctly tmd  severally  liable  personally  for  the 
whole  fees ;  Milne,  Slat  May  1825,  i  S.  <t  D. 
45.  But  this  rule,  so  far  as  regards  the 
agents,  has  been  altered,  and  now  "  the  agent 
is  not,  without  special  agreement,  to  be  held 
personally  responsible  to  an  accountant,  en- 
gineer, or  other  reporter  to  whom  a  remit  may 
hereafter  be  made  by  the  Court,  on  matters 
of  fact  in  a  depending  process,  where  the 
agent  hasauthority  to  bind  the  party  ;"^..S'. 
19A  Dee.  1836.  The  parties  to  the  suit, 
however,  are  conjunctly  and  severally  liable 
to  the  accountant  or  other  reporter  for  his 
whole  fees;  aud  he  is  not  bound  to  wait  the 
issue  of  the  cause,  but  as  soon  as  his  report  is 
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lodged,  he  may  enrol  the  ease,  and  aik  deerw 
for  his  fees  against  either,  or  both  pirtitt, 
leaving  the  question  of  relief  to  be  aFterwsnb 
adjusted  between  them,  and  without  prejudice, 
of  course,  to  the  right  of  the  Court  or  uf  tiu 
Lord  Ordinary  to  lay  the  expense  of  the  ra- 
port,  along  with  the  other  expenses  of  tlie 
process,  on  either  of  the  parties  as  tbej  b»; 
think  just;  with  which,  however,  the  rtperur 
has  no  concern.  It  has  been  further  held  that 
an  accountant  is  entitled  to  retain  the  duu- 
mente  which  have  been  put  into  his  hiiHli 
under  the  remit,  until  the  fees  of  his  repnt 
are  paid  ;  Stemart,  23d  Feb.  1828,  6  5.  *  C. 
591.  In  jury  trials,  reports  are  not  heU  •> 
evidence  of  the  facts  therein  set  forth,  &lth<»|t 
admissible  to  prove  that,  de/aeto,  such  repvrti 
were  made.  See  on  the  subject  of  this  attitk, 
Shand't  Ptm.;  Maefarlan^s  Jury  Pnc.  182, 
etaeq. 

BepreaentatioB.  Whatever  infen  tbe 
substitution  of  one  person  in  the  roon  ssd 
place  of  another,  so  as  to  identify  the  righu 
and  obligations  of  tbe  penou  sobstitnled  vitb 
those  of  the  principal,  falls  under  the  genenl 
denomination  of  repreeentation ;  bot  the  ten 
in  the  law  of  Scotland  ia  usually  applied  <■> 
the  obligation  incurred  by  an  heir  to  pay  tb 
debts  and  perform  the  obligation*  inennilMEit 
upon  bis  predecessor.  See  Pamvt  TiUtt.  In 
the  law  of  heritable  succession,  the  tens  n- 
preteatation  is  applied  not  only  to  the  abon 
identification  of  the  heir-at-law  with  his  pit- 
decessor,  but  in  a  peculiar  manner  to  i^jn 
reprxsenlalumu,  whereby  a  grandGon  by  ii 
elder  son  deceased,  as  representative  of  his 
father,  succeeds  as  heir-at-law  to  his  gnsd- 
father  in  preference  to  all  the  grand&tber'i 
immediate  descendants.  Stair,  B.  iii.  tiL-f, 
£  4,  «l  ug.;  tit.  6,  §  32  ;  Bnk.  B.  iii.  tit  8, 
$50,  etieg..  and  §  12;  Bank.  U.  294;  Mi 
iVi'nc.  §  1660  ;  Kamti' Prme.<^  Eqiitif{im). 
505 ;  Sandford't  Sent.  Svecet.  i.  2.  Sea  Ju 
ReprtEteataiiimu. 

SapreHntatioii  tn  ttuuronM.  See  Innr- 
anct.     Warrantv. 

Sflpriere.     See  Remianm.     Panbm. 

BApidula ;  letters  of  marqne  granted  bj 
princes  or  states  to  seize  upon  the  goods  «f  sll 
persons  under  the  dominion  of  any  fonip 
state  which  refuses  satisfaction  for  iiyvi* 
done  by  its  subjects  to  the  subjects  M  A> 
state  issuing  the  reprisals.  See  Tomiru^Di''- 
h.  t.  See  leOeri  ofMarqwi.  Capture.  iVui- 
Law.    PriwUer, 

Beprobator.  When  a  witneasw«i«An^ 
to  whose  admissibility  there  were  oIMb" 
which  could  not  be  immediately  malt  i* 
was  formerly  the  practice  for  the  Hit/ pit- 
ing  the  objection  to  protest  fbr  vtfM* 
before  the  examination  of  tbe  vHlMI*'* 
proceeded  witb — i.«.,to  pioteit  IMR^M' 
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be  afterwards  competent  for  him,  id  ao  action 
of  reprobator,  to  prove  that  the  witnesa  was 
liable  to  the  otuectiooa  of  agency,  enmity, 

Cartial  connBel,  or  the  like.  This  action, 
itterly,  wai  not  admitted  where  reprobator 
had  not  been  previouslj  protested  for;  hut 
when  Bnch  a  protest  had  been  made,  the  action 
was  competent  even  after  decree  in  the  prin- 
cipal caaso,  altbongh  the  decision  in  the 
principal  cause  was  usnallr  superseded  until 
the  action  of  reprobator  shoold  be  disposed 
of.  The  concourse  of  the  Lord  Advocate  was 
required  in  this  action,  because  tbe  libel  con- 
cluded thattbe  witness  was  gniltj  of  perjury; 
hence  it  was  necessary  that  tbe  alleged  in- 
habile  witness  should  be  made  a  part;  to  the 
Boit.  The  ground  of  reprobator  might  have 
been  proved  by  the  oath  of  tbe  party  who 
had  adduced  the  witnesa  objected  to,  and  by 
the  testimony  of  other  witnesses  omni  excep- 
twM  majore*.  There  is  no  recent  eiampte  of 
an  action  of  reprobator.  The  objefltions  which 
were  formerly  the  subject  of  this  action  were 
afterwards  allowed  to  be  proved  by  tbe  testi- 
mony of  witnesses  adduced  when  the  objec- 
tionable witness  was  tendered.  EnL  B.  iv. 
tit.  2,  §  29 ;  Bank.  B.  iv.  tit  81 ;  ffufcA.  Jtwt 
of  Peace,  i.  158;  Maelaurm'i  Sheriff  Proceii, 
167.     See  Evidatee. 

By  the  present  law,  however,  interest, 
agency,  and  partial  coDiml,  are  no  longei 
objections  to  a  witness. 

Bepatatiaii,  injuries  to.  See  De/amatitm. 
Libel. 

Bepntfl.     See  Saiiit  and  RepuU. 

Beputed  Owaenhip.  The  false  credit 
raised  by  a  person  exercising  all  the  rights 
of  ownerahip  over  a  subject  not  his  own  bas 
led  to  the  adoption  of  the  mlei  that  tbe  cre- 
ditors of  tbe  apparent  or  reputed  owner  may 
take  the  subject  as  if  it  were  his  own.  In 
England  this  rale  is  enacted  by  statute  ;  21 
Jamt  I.  c.  19  ;  6  Oeo.  IV.  c.  16,  §  72.  In 
Scotland  it  has  been  supposed  to  exist  at  com- 
mon law.  It  is  necessary  to  the  creditors 
having  this  right,  that  ihe  reputed  owner 
ahonld  appear  to  be  uncontrolled  in  the  dis- 
posal «f  the  snbject.  Reputed  ownership  from 
posaeasion  properly  applies  only  to  moveables, 
and  not  to  heritable  estates.  Tbe  presump- 
tion of  collusi«u  is  much  stronger  when  the 
reputed  owner  has  been  left  in  posession  of 
the  subject  than  when  he  has  acquired  it  on 
what  is  asserted  to  be  another  title  than  that 
of  ownership.  Indeed,  by  the  law  of  Scotland, 
where  there  has  been  no  delivery,  it  would  be 
annecessary  to  allege  collusion,  since  the 
bayer  would  be  merely  a  creditor  for  the  de- 
livery. It  is  only  where  possession  is  re- 
taiaed  after  tbe  ownership  is  said  to  be  passed 
by  constructive  delivery  or  otherwise,  that 
recourse  mnit  be  had  to  the  doctriues  of  re- 
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puted  ownership.  In  a  case  where  goods  were 
conveyed  merely  in  security,  but  the  posses- 
sion of  them  was  retained  by  tbe  debtor,  an- 
other creditor  doing  diligence  against  them 
was  preferred  to  him  to  whom  tbey  were  con- 
veyed ;  Beyi,  27th  July  1708.  In  like  man- 
ner, an  assignation  to  a  trustee  for  behoof  of 
creditors,  retenta  possemont,  is  no  bar  to  the 
diligence  of  creditors;  Bor&mtk,  Feb.  17, 
"•-'),  7  S.  420 ;  Fnuer,  June  26, 1830,  8  S. 
Ad  assignation  in  security  of  a  lease 
intimated  to  the  landlord,  and  followed  by  a 
sublease  by  the  assignee  to  tJie  cedent,  was 
fonnd  ineffectual  against  creditors;  Brock, 
March  5,  1838,  8  S.  *  U.  647  ;  aiBrmed, 
Sept.  23, 1831,  5  W.  it  S.  See  Aiti^TuUion. 
A  conveyance  in  relief  of  a  cautionary  obli- 

fation  is  ineffectual  if  possession  be  retained. 
n  cases  of  temporary  poesession,  if  the  thing 
be  of  a  kind  usually  let  out  and  held  sepa- 
ratoly  from  the  ownership,  such  usage  may 
be  admitted  to  connteract  the  reputed  owner- 
ship. But  the  presumption  is  very  strong  for 
ownership  in  the  case  of  furniture  or  imple- 
ments of  trade.  There  are  certain  contracts 
possession  in  virtue  of  which  is  held  to  raise 
no  credit — such  as  commodate,  location,  de- 
posit, pledge,  factory  where  tbe  principal's 
and  factors  goods  are  distinguishable,  sale 
and  return,  consignation  for  advances  and 
sale.  Tbe  liferenter  of  furniture  does  not,  by 
possession  of  it  in  virtue  of  his  liferent,  sub- 
ject it  to  the  diligence  of  his  creditors  on  the 
ground  of  reputed  ownership  ;  Scott  v.  Price, 
iSfay  13,  1837, 15  D,  916.  See  BeiPt  Com.  i. 
248  ;  More'i  NoUt  on  Slair,  ilviii. ;  Brodie's 
Svp.  850,  896 ;  Brown  on  Saie,  19  et  teq.,  S^J  ; 
AtU'iPrinc.  §13I5;/tf»«t.ib.  See PojseMiim. 
Delivery.     8aie. 

By  tbe  Mercantile  Law  Amendment  Act, 
19  and  20  Vict,  c  60,  §  1 ,  1856,  it  is  declared, 
that  goods  sold,  but  not  delivered,  shall  not  be 
attachable  by  the  creditors  of  the  seller,  to 
the  effect  of  pre  ventingthepurchiiser,or  others 
in  bis  right,  from  enforcing  delivery  of  tbe 
same ;  and  the  right  of  the  purchaser  to  de- 
mand delivery  of  such  goods,  from  and  after 
the  dat«  of  the  s^e,  is  discovered  to  be  at- 
tachable by  a  transference  to  tbe  creditors  of 
the  purchaser. 

Seqaiiition ;  a  demand  made  bya  creditor 
that  a  debt  be  paid  or  an  obligation  fulfilled. 
In  certain  cases,  requisition  is  necessary  to 
put  tbe  debtor  m  mora,  and  then  the  proper 
way  of  proving  requisition  is  by  a  notarinl 
instrument.  It  is  competent,  however,  to 
prove  requisition  by  writ  or  oath  of  party, 
but  not  by  witnesses.  In  the  case  of  a  wad- 
set, if  the  reverser,  after  requisition,  fail  to 
pay  tbe  wadset  sum,  tbe  wadsetter  may  pro- 
ceed to  adjudge  the  right  of  reversion.  Forms 
of  the  procuratory  of  requisition  and  attend- 
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mec,  of  the  initnunetit  of  reqaisition  and  of 
tbe  instrumeot  of  attendance,  are  giren  in 
Jurid.  Styla,  i.  750.  And  an  analogatu  pro- 
eeeding  takes  place  where  the  creditor  in  an 
heritable  bond  or  disposition  in  seearity  de- 
mands payment,  asuuly  in  contemplation  of 
eiercising  a  poirer  of  sale.  See  Power  of  SaU. 
See,  on  l£e  subject  of  this  article  generally, 
StaiT,  B.  ii.  tit.  i.  §  4 ;  tit.  10,  i  22 ;  Enk. 
B.  ii.  tit.  2,  S  le ;  Bmlc.  i.  515 ;  ii.  218, 380 ; 
Tait  on  Evidence,  314 ;  Rm'i  Lect.  ii.  S4&, 
358.    See  Wadta. 

Sei  AliensB.  By  the  Roman  law  there 
might  be  a  valid  sale  by  one  person  to  an* 
other  of  That  belonged  to  a  third,  and  the 
seller  was  bonnd  to  procure  and  deliver  the 
subject  or  pay  damages.  Btowk  on  Saie,  111. 
As  to  kgatum  alimi,  see  Legact/. 

EeB  ComffltUlM :  are  things  which  are  in 
their  nature  incapable  of  appropriation,  as 
the  light,  the  air,  running  water.  Brtk.  B. 
ii.  tit.i.§§5,  6. 

Bu  TutiTSB ;  things  stolen,  and  thereby 
tainted  with  a  viimm  reale,  which  attaches  to 
them  in  all  their  transmissions  until  they  are 
restored  to  their  rightful  owner,  who  is  en- 
titled to  reclaim  them  at  any  time  within  the 
period  of  the  long  prescription,  even  from  a 
ooM  Jide  possessor  who  may  have  paid  a  full 
price  for  them.  Enk.  B.  iii.  tit.  7,  jS  14; 
BrounCt  St/nop.  292.    See  Loit.   Label  Rtalit. 

Bei  FnturtB.  There  may  be  a  sale  of  a 
thing  which  may  exist  at  a  future  time ;  and 
if  the  thing  does  not  come  into  existence,  the 
contract  falls.  £rotm  on  £>a/«.  111.  But  see 
Spei  Emptie.     Sale. 

Res  inter  alios  acta,  aliii  nttqne  aocet, 
aeqno  prodeat ;  a  maxim  of  very  general 
application  in  the  law  of  Scotland.  In  con- 
formity with  this  maxim,  acts  and  decrees  of 
Court  cannot  be  adduced  against  persons  who 
were  not  parties  to  the  suit.  Interruptions 
«f  prescription  by  protestation,  or  even  via 
jurit,  by  process  not  foltawed  forth  to  a  sen- 
tence, are  of  no  avail  to  any  other  person 
than  him  who  uses  them.  The  writ  or  oath 
of  one  obligaat  in  a  bill  will  not  infer  the 
liability  of  anether  for  the  debt,  although  the 
latter  lo  not  allege  payment ;  Hannah's  Tnu- 
teei  {M'Neill),  31st  Jan.  1823,  2  S.  174.  See 
Stair,  B.  iv.  tit.  42,  §  13  ;  Ergk.  B.  iii.  tit.  3, 
S  69 :  tit.  7,  j  42 ;  Bank.  vol.  ii.  p.  626.  See 
Bet  JndieattB. 

Bm  Jodicatn ;  are  those  judgments  of  the 
Supreme  Courts  which  have  become  final, 
ana  wfaioh  are  held  conclusively  to  settle  the 
queatioD  discussed,  so  as  to  prevent  the  parties 
or  their  representatives  from  afterward  rais- 
ing an  action  founded  on  the  same  taedivm 
eondtideiMJi  or  cause  of  action.  Tlie  judgment 
of  an  inferior  court  does  not  fall  under  the 
deieription  of  res  judicata;  for,  in  inferior 


courts,  a  eopia  peritorum  is  not  presanud,  ud 
parties  ought  not  to  suffer  from  enplejing 
ignorant  procurntors  when  perhaps  bo  better 
are  to  be  had.  In  tike  manner,  a  psrtj  vk 
brings  a  case  under  review  of  the  Supnat 
Court  will  not  be  barred  from  pleading  s  Ar- 
fonee,  or  from  urging  any  other  plea,  slthoi^ 
it  may  have  been  omitted  in  the  inferior  coirl. 
When  decree  ia  pronounced  in  temu  of  ibt 
libel,  the  whole  conclasions  of  the  liM  in 
held  to  be  m  judicata,  even  although  tat 
of  them  have  never  been  adverted  to  er  da- 
cussed  ;  Oiendinniny,  27th  Dec  1699,  FmiL 
ii.76.  &At:.  B.  iv.  tit.  3,  §§  1  and  7 :  ^, 
B.  iv.  tit.  40.  §  16  ;  App.  §  8  ;  Mmi 
Ifotee,  p.  cccxciv. ;  Bank,  il  625  ;  BiiPt  Fn*c. 
j  2346;  nUut.  §  1536;  Kame^  Stat  Im 
Abridg.  A.  t. ,-  ShamPi  Prae. ;  ffenilertm.  Mi; 
18, 1814,  2  Dow, 285;  Orakm,  May  20.1811 
2  Dow,  314 ;  Orahani,  1820.  2  Bli^  l». 
See  CoPtpeteKt  and  Omitted.  Ret  Neeiltr  Tt- 
RIMS.  Decree  in  AbteKce.  CHnapetirasM;  Di- 
eree.     Esceptio  Rei  JudteaitB. 

Rea  Novitti-  Venieu  ad  SotitiasL  It 
judicial  procedure,  thb  phraae  is  a;^L'edti 
mattors  of  fact  pertinent  to  the  cause  ofYhick 
the  party  acquires  the  knowledge  pending  tb 
process,  which  be  was  unavoidably  ipHWul 
of  before,  and  which,  by  due  previoss  bw- 
tigation  or  inqui^,  could  not  have  cone  1« 
his  knowledge.  The  rule  of  the  JnditstDt 
Act  is,  that  it  shall  be  competent  to  eillcr 
party,  in  the  course  of  a  cause,  t«  state  Sal- 
ter of  fact  noviter  veitient  ad  notitiam,  ot 
emerging  since  the  commencement  of  the  to 
tion,  if,  on  cause  shown,  leav«  shall  be  ob- 
tained from  the  Lord  Ordinary  or  the  Cosrt- 
the  party  always  paying  such  expenses  ailk 
Lord  Ordinary  or  the  Court  may  deen  r»- 
aonable.  If  leave  be  granted,  the  new  mtler 
must  be  stated  in  a  condescendence,  bccn^ 
nied  by  a  corresponding  plea  in  lav,  to  h 
answered  by  the  other  party,  and  made  p*n 
of  the  record ;  6  Geo.  IV.  c.  120,  g  10.  AiJ 
the  relative  Act  of  Sederunt  enjoins,  lhtt> 
after  closing  the  record,  where  a  party  viikM 
to  state  on  the  record  matter  of  fiiet  m^ 
veniens  ad  wtitiam,  or  emei^ing  sinse  A) 
commencement  of  the  action,  he  shaii  ant 
the  case,  and  furnish  the  opposite  psi^.s' 
least  forty-eight  houn  before  the  eorahiis^ 
with  a  condescendence  of  the  new  mH^- 
And  a  uew  plea  in  law  must  be  Dolili'  ■ 
the  same  manner;  J.  S.  lltk  J^  UK 
$  59.  Papers  noviter  venieittet,  Ac,  er  i0i^ 
T^trta,  may  also  be  produced  afbr  tt*  ■■ 
cord  U  closed  ;  A.S.^  65.  RegiMjWI* 
milar  in  principle  are  in  tanm  h  kMW 
courts  ;  the  rule  there  being,  tlulk  I^SV 
time  before  final  judgment,  aithar 
give  in  a  short  note,  stating,  witt 
ment,  auy  matter  of  frnd  iiMikr 


tUiam,  or  emerging  since  the  commence- 
lot  of  the  aciion ;  and  in  other  respects, 
e  regnUtion  is  verbatim  the  unie  with  that 
the  Supreme  Court ;  J.  S.  12fA  J^iw.  1825. 
.  jarr  causes,  ret  noviter  venient  ad  notilian 
a  relative  ground  for  an  application  for  a 
V  trial ;  but  the  new  trial  will  not  be 
anted  if  it  appear  tkat,  bj  due  preparation 
id  proper  inqntries,  the  new  matter  could 
.TB  fawn  made  available  at  the  trial.  An 
iplication  for  a  new  trial  on  this  ground 
ust  be  supported  bj  affidavit.  See  Skan^t 
■ae.  i.  485 ;  Xaefarlan^t  Jury  Prac.  267  ; 
aelaitrin's  Form  of  Froetit,  272  ;  BeWt  Com. 

279,  288. 

Sm  Xrnlliu ;  things  in  which  no  one  can 
,ve  any  property,  aa  sacred  things  dedicated 
the  service  of  Qod.  See  Res  SaercB. 
Set  Pent  BUO  Sondso ;  a  maxim  import- 
g  that  the  owner  of  a  subject  must  bear  the 
a,  if  it  perish,  unless  its  destruction  can  be 
crtbed  to  another's  fault.  In  the  House  of 
>rds  this  maxim  was  explained  to  mean, 
at  the  interest  which  each  has  in  a  subject 
rishes  to  the  dominut  of  that  interest,  as  well 
the  corporeal  thing  to  ita  dominus  ;  Ba^ne  v. 
oUm-,  22d  March,  12th  May,  and  3d  Jul; 
H5, 3  DoK,  233.  See  first.  B.  iii.  tit.  I,  § 
>;  Beii  on  letuea,  i.  240,  note;  BwUer't 
indlord  and  Tenant.  See  Perieidum, 
Sm  Piiblios ;  are  things  exempted  from 
mmerce,  and  which  belong  to  the  public, 

to  the  Sovereign  as  trustee  for  the  commu- 
ty,  as  navigable  rivers,  highways,  harbours, 
idgm  Er»k.  B.  ii.  tit.  1,  §§  6,  6;  BeWt 
me.  §  638  ;  Brotm  on  Sale,  115.  See  Re- 
lia. 

Bea  Baone;  bythoRoman  law.werethepro- 
rtyofnone.  By  the  law  of  Scotland,  things 
propriated  to  the  service  ofGod, as  churches, 
urch-bells,  communion-cups,  &c.,  may  be 
aposed  of  or  sold  on  proper  occasions,  and 
bers  substituted  in  their  room.  Ersk.  B.  ii. 
;.l,f8;  Bani.vol.i.p.84;  BrMcnonSaie, 
3.  See  Chwdi,  Church-yard.  Bwying- 
tt».     Gravetione. 

Kei  >aa  XTemini  Berrit ;  a  maxim  import- 
g  that  no  one  can  have  a  servitude  over  his 
'a  property,  since  every  use  to  which  he 
•plies  the  subject  may  be  ascribed  to  his 
>ramouat  right  of  property.  Accordingly, 
len  the  proprietor  of  the  dominant  becomes 
oprietor  also  of  the  servient  tenement,  the 
rvitude  is  said  to  be  extinguished  eonfu- 
>j^.  Professor  Bell  objects  to  this  doctrine 
ing  adopted  without  limit,  and  says,  "  If,  in 
e  exercise  of  the  right  or  otherwise,  the 
'ner  has  indicated  no  intention  of  extin- 
lishing  the  servitude,  it  would,  on  separa- 
Jn  of  the  tenements,  revive  ;"  BtlFs  Princ. 
*9?.  See  also  Ertk.  B.  ii.  tit.  9,  S  36 ;  Slair. 

iv.  tit.  15,  §  S;  Bank.  vol.  i.  p.  684; 


Slenarei  Antmn  to  Dirleton,  voce  Servitude, 
p.  383. 

Bea  nniveraitatii ;  are  thingt  belonging 
to  a  corporate  hedy.  Erth.  B.  ii.  tit.  1,  §  7. 
See  Commvniti/. 

Betoiuory  Actioa.  Bescissory  actions  are 
those  actions  whereby  deeds,  tic,  are  declared 
void.  Under  this  class  are  included  actions 
of  improhation,  actions  of  reduction,  and  ac- 
tions of  reduction-improbation  ;  all  of  which 
are  competent  only  before  theCourt  of  Session. 
£rti.  B.  i.  Ut.  3,  §  19.     See  Redttetum. 

Seicue.  The  rescuer  or  recapturer  of 
vessels  or  goods  is  entitled  to  salvage.  See 
Salvage. 

BMcue.  According  to  Banktoo,  any  one 
accessory  to  the  escape  of  a  prisoner  ft-om  the 
messenger  will  be  liable  for  the  debt;  Bank. 
iii.  5.  In  England,  rescning  a  person  in  cus- 
tody of  a  sheriff's  officer  on  his  way  to  jail  is 
punishable  as  a  misdemeanour ;  so  likewise  is 
the  rescue  of  a  felon  from  aconstablo.  Tom^ 
lint'  Did,  A.  (.     See  Deforcement. 

Aeaeaatiaa ;  sickness  or  infirmity.    Skene, 

B*ierT«d  Fever.  Reserved  powera  are 
of  different  sorts  ;  as  a  reserved  power  of  bur- 
dening A  property,  or  a  reserved  power  to  re- 
voke or  recall  a  settlement  or  other  deed. 
See  Burdeng.     Ddiven/.     Deathbed.     FacvUg. 

Setet  of  Tlieft  ;  is  the  offence  of  receiving 
and  keeping  goods,  knowing  them  to  be  stolen, 
and  with  an  intention  to  conceal  and  withhold 
tbem  from  the  owner.  It  is  immaterial  how 
short  the  offender's  possession  may  have  been  ; 
or  whether  it  was  onlyforthesakeof  temporary 
concealment.  Harbouring  a  thief  with  stolen 
goods  in  his  custody  docs  not  constitute  reset, 
unless  the  goods  are  in  some  way  committed 
to  the  entertainer's  care.  It  is  of  no  conse- 
quence on  what  footing  the  goods  are  received, 
and  whether  immediately  from  the  thief,  or 
from  one  who  received  them  from  the  tbief. 
But  it  is  believed  that  the  receiving  of  goods 
sold  by  way  of  decoy  by  the  thief,  at  the  in- 
stigation of  the  officersof  law  who  apprehended 
him,  will  not  constitute  reset.  The  punish- 
ment of  reset  varies  from  a  few  months'  im- 
prisonment to  transportation  for  life.  The 
thief  may  be  adduced  as  a  witness,  but  bis 
evidence  is  received  with  caution.  Hume,  i. 
no  ;  Alitm'i  Prine.  328 ;  Steele,  137  ;  Erik. 
B.  iv.  tit.  4,  5  33;  Tait't  Jtutice,  voce  Theft', 
Blair's  Jwtict,  voce  Theft;  Shauft  Digest, 
154. 

Beaidvary  Legatee ;  is  he  to  whom  a  tes- 
tator bequeaths  the  residue  of  his  moveable 
estate,  after  the  legal  claims  thereon  and 
other  l^acies  have  been  paid.  Where  the 
tinivernlat  of  the  moveable  estate  is  conveyed 
to  one  by  a  settlement  or  geoei-sl  disposition, 
the  disponee  is  usually  called  vntvertal  Itgate* 
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or  le^taiy,  or  geuerU  diaponee  ;  ntid  where 
his  untTorsal  right  is  burdened  vith  tlie  pay- 
ment of  debts  and  legacies  to  others,  he  is  io 
effect  a  residuary  legatee,  aioce  be  is  entitled 
to  the  whole  estate  finer  paying  the  testator's 
debts  and  legacies.  Erst,  B.  iii.  tit.  9,  §  6  ; 
Jurid.  StjfUi,  ii.  472-81.  See  Legacy.  Dit- 
poiilion,  Qeiutral. 

Seddve  Dotiefl.  See  Legacy  and  Residue 
Dulia. 

Keaignatioii ;  is  the  form  by  which  a  vas. 
sal  returns  the  fee  into  the  handa  of  a  supe' 
rior.  It  is  of  two  kinds — resignation  ad  re- 
manenliam,  and  resignation  infavorem.  He. 
sigaatioD  ail  remanentiam  is  made  where  it  is 
intended  to  return  the  propertj  permanently 
to  the  superior ;  it  is  tnen  resigned  into  his 
hands  ad  perpettiam  remanenliam,  and  for  the 
purpose  of  consolidating  the  property  and 
superiority.  Resignation  in  /avomn,  again, 
is  the  form  where  the  object  is  to  transfer  the 
property  to  a  third  party;  in  which  case  the 
resignation  is  made  in  favour  and  for  new  in- 
feftment  to  be  given  to  the  new  diiponee. 
Resignation  is  made  in  virtue  of  tiprocura- 
tory  o/  resignation ;  nnder  which  warrant  a 
procurator  for  the  resigner,  with  a  notary- 
public  and  two  witnesses,  appears  in  presence 
of  the  anperior  or  of  his  commissioners,  and, 
in  virtue  of  the  procaratory,  makes  the  re- 
signation. Where  it  is  a  resignation  infa- 
vorem, the  procurator  also  acts  for  the  'dis- 
ponee,  and  receives  the  symbols  by  which  he 
is  invested;  and  on  this  procedure  instru- 
ments are  taken  in  the  hands  of  the  notary- 
public.  Where  the  resignation  is  ad  rema- 
nentiam, a  notarial  instrument  is  drawn  up 
and  attested  by  the  notary  and  witnessea ; 
and  that  being  a  transmission  of  property  to 
the  superior,  it  requires  to  be  recorded  in  the 
Register  of  Saaines  within  sixty  days ;  1669, 
c.  3.  Where  it  is  a  resignation  infavorem,  the 
act  of  resignation  is  reeited  in  the  charter  of 
resignation,  which  must  be  granted  by  the 
superior  to  the  new  vassal,  in  virtue  of  the 
resignation  in  fmorem,  on  which  charter  in- 
feflment  follows,  and  completes  the  right  of 
the  disponee.  And  as  the  instrument  of  sa- 
sine  following  on  the  charter  of  resignation  is 
of  course  recorded  in  the  Register  of  Saaines 
within  sixty  days  after  the  date  of  the  infeft- 
ment,  the  requisite  publicity  is  given  to  the 
transfer,  and  the  requisite  evidence  of  it  pre- 
served, without  the  necessity  of  an  instrument 
of  resignation,  which  in  practice  is  not  used  in 
the  case  of  resignations  m/dtiiTmn.  ^sit.B.  ii. 
tit.  7,  §  17,  et  teq.;  Stair,  B.  ii.  tit.  3,  5  21 ; 
tit.  11,  §5  1-7 ;  B,  iii.  tit.  2,  §  8  ;  ifi>r^s  JVofas, 
pp.  cxcvi.,  cclxiii.,  ccicir. ;  Bank.  ii.  143-4  ; 
Bell'i  Com.  I.  683,  674 ;  B^'i  Frine.  §  786  ; 
et  teq. ;  lUmt.  ib. ;  Kame^  Princ.  cf  Bqvity 
(1825),  452 ;  B^i  on  Purduuer't  TilU,  255,  et 
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teq.;  Roa't  Lect.  ii.  79,  215,  «f  «;.  ^ 
Charter.  Procuralory  of  Resignaiio*.  Cofiiin 
and  Satine.     Diapotitioa, 

By  the  Titles  to  Land  Act  1858,  as  «ln 
by  resignation  maybe  completed  by  rseoT^t; 
in  the  Register  of  Saaines  a  writ  of  rvijiB- 
tioQ,  written  on  the  deed  coataining  tbs  n^ 
rant  of  resignation  along  vith  aoch  M 
itself.     See  TUies  to  Land. 

Besolntive  Claiufl,  See  Claatei  /mtnl 
and  Resolutive.     Irritant  Claate.     TaSiit, 

HetolntiTe  Conditioa ;  a  condition  ii  i 
sale,  which  does  not  suspend  the  completiMitf 
the  contract,  but  whicb  resolves  the  ale,  K 
the  condition  be  purified  at  the  tius  ^soM 
Erti.  B.  iii.  tit.  3,  J  11 :  BeWi  Com.  i.  m 
See  Pactum  Legit  Commiaoria.  Sttfetm 
Condition. 

XeipiteofSentanee;  is  tbe  delay  ofae^ 
tal  punishment ;  as  in  the  case  of  a  pregsui 
woman  who  baa  been  condemned,  and  ^ud> 
her  pregnancy,  the  Court,  for  the  sate  of  tbf 
child,  are  in  use  to  reepit«  the  sentence,  fc 
Pregnancy. 

Besponde  Book,  in  Ezoheqaer ;  is  s  bml 
kept  by  the  Directors  of  Chancery,  in  vlild 
are  entered  all  non-entry  and  relief  dntia 
uiyable  by  heirs  who  take  precepts  fna 
Chancery.  Those  duties  are  payable  bj  Uk 
heir,  although  he  may  not  have  used  Uk 
preaept;  and  the  Crown  may  compel  bin,!? 
an  action,  to  pay,  as  the  sherilT,  if  hehaiptid 
the  duties,  has  his  action  of  relief  agsint  At 
heir.  Erit.  B.  ii.  tit.  6,  $  50 ;  Stair,  B.  i- 
tit.  4,  §28 ;  Bank.  ii.  497  ;  Kamei'  Stat  Lm, 
h.  t. ;  Skene,  h.  t. 

Beapondentia ;  aloan upon  the  cargeaf* 
ship,  made  in  contemplation  of  a  parlinlv 
voyage,  on  the  condition  that,  if  the  ntJKl 
on  which  the  money  is  advanced  be  lad  bi 
sea-risk,  or  superior  force  of  tlie  enenj,  lit 
lender  shall  lose  his  money ;  and  that  if  th 
voyage  be  successful,  the  snm  advanced  lUI 
be  repaid  with  a  greater  than  ordinary  talt 
of  interest,  called  marine  interest,  whicaMJ 
be  lawfully  taken  in  consideration  of  the  rid 
incurred  by  the  lender  who  ventmnt  M  tk 
voyage.  If  the  ahip  be  lost  under  aay  sf  tti 
risks  which  would  render  an  insarer  KiUti 
the  claim  of  the  lender  is  extinguidal  b 
foreign  countries,  the  contract  of  ray**' 
tia  creates  a  real  security  over  the  earg*;!*' 
in  this  country  it  for  the  most  part  rfkril 
personal  security  only  to  the  lendar.  A^'  ; 
Com.  i.  530,  et  teq.  ;  BdTs  Princ  G  418;  Btnt- 
ib.;  Jitrid.  Stylet,  ii.  533.  See  JMl<» 
ipondentia. 

BeititiitiDii :  ia  an  obligation  Iw li^* 
the  person  in  poasesaion  ofauondli^lt'* 
that  moveable  ia  truly  tbe  j>nipll<f_j»' 
other,  even  although  the  poaBnatAMJW* 
obtained  it  by  purcfaaae  ;  Mr    "  *~ 
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ID  th&t  caw,  be  bound  to  pa;  the  price  ffhich 
tbe  holder  may  bare  given.  Where  a  per- 
Bon  has  had  an  article  of  this  kind  in  hia  pos- 
tesuoD,  but  has  Bold  it  before  an;  demand  has 
beeu  made  by  the  true  owner,  he  is  liable  no 
farther  than  aa  he  baa  received  more  than  he 
paid  for  it ;  for  this  surplus  is  oteai-ly  the 
property  of  the  owner,  to  whom  it  is  justly 
due ;  Ersk.  B.  iii.  tit.  1,  §  10.  An  action  lies 
for  restitution  of  money  paid  through  mistake 
or  ignorance,  oi*  of  money  paid  in  contempla- 
tion of  an  event  which,  through  the  fault  of 
the  receiver,  has  not  happened.  Stair,  B.  i. 
tit.  7  ;  More't  Notet,  p.  xlviii. ;  Bank.  i.  208, 
H  leq. ;  BtWt  Com.  i.  132,  «i  teq. ;  BeWs  Frine. 
{  526  et  »eq.,  1320  ;  lUwi.  ib.  See  Cendielio 
Ind^i.     Condietio  Causa  Data. 

BestitDtioti  of  HinorB.   See  Xitior,  Qtiad- 
n'mnitiai  Util«.     Curatory. 

Seteata  FouesaonB.  See  PoMtation.  Re- 
puUd  Oumtnhip, 

Satentioii.  Tbe  distinction  supposed  to 
exist  between  the  lieu  of  tbe  English  and  the 
retention  of  the  Scotch  law,  has  been  already 
noticed  in  the  article  Lien.  As  a  real  dis- 
tinction, however,  between  these  rights,  it 
deserves  attention,  that  the  rightof  retention 
may  be  exercised  over  a  subject  which  is  the 
retainer's  own  property,  but  which,  were  it 
not  for  the  right  of  ret«ntion,  he  would  be 
bound  to  deliver  to  another,  as  in  the  case  of 
goods  sold,  but  not  delivered,  which  remain 
ibe  property  of  tbe  seller  ;  whereas  it  is  an 
essential  characteristic  of  lieo,  that  the  sub- 
ject over  which  it  extends  is  the  property 
of  another.  B«tentiou  it  a  right  of  with- 
holding a  debt,  or  retaining  moveable  pro- 
perty, until  a  debt  due  to  tbe  person  claim- 
ing the  right  of  retention  shall  be  paid.  The 
right  of  retention  differs  from  hypothec  in 
this,  that  retention  depends  entirely  upon 
poeseasion,  while  the  right  of  hypothec  may 
exist  over  a  subject  not  in  tbe  ponession  of 
him  who  has  tbe  right.  Thus,  an  agent  has 
a  right  of  hypothec  over  the  expenses  in  which 
the  opposite  party  is  found  liable  ;  be  has  a 
right  to  retain  tbe  title-deeds,  itc  of  his  own 
client  in  eecurity  of  his  account.  See  ffypo- 
thM.  It  would  appear,  m  stated  in  the  article 
l4en,  that  there  is  not  in  the  law  of  Scotland 
any  general  right  of  retaining,  in  all  circum- 
stances, whatever  belongs  to  a  debtor  in  secu- 
rity of  his  debt.  In  the  ordinary  ease,  there 
must  be  aomething  to  connect  tbe  thing  re- 
tained with  the  debt  in  security  of  which  it  is 
retained,  so  as  Ia  give  room  for  the  presump- 
tion of  an  express  or  implied  agreement  that 
the  creditor  uiould  have  such  security  for  his 
debt.  Thus,  a  ship  may  be  retained  in  secu- 
rity for  repairs,  whotber  executed  at  home  or 
abroad.  There  is  also  a  right  of  retention 
over  goods  aboard  ship,  for  tbe  freight  and 
2z 


passage-money;  and  a  similar  lien  over  goods 
in  land  carriages,  and  over  the  goods,  hones, 
and  carriages  of  travellers,  for  their  enter- 
tainment in  inns.  Ketention  is  also  compe- 
tent to  workmen  of  the  articles  put. into  their 
hands  to  make  or  to  repair,  for  the  price  of 
the  article  made,  or  the  expense  of  repairs. 
There  is  a  kind  of  retention,  which  has  been 
called  general  retention,  in  which  tbe  right 
extends  not  only  over  the  individual  article  on 
which  the  debt  has  been  contracted,  but  also 
over  other  articles  of  tbe  same  kind,  sent  in 
regularly  in  a  course  of  dealing.  There  are 
also  classes  of  individuals,  exercising  certain 
professions  or  trades,  who  have  a  right  to  re- 
tain, in  security  of  their  general  balance,  the 
goods  and  effects  of  their  debtor  which  have 
come  into  their  bands  in  their  professional 
character.  The  ]aw>agent's  right  of  reten- 
tion has  been  considered  under  the  article 
Hypothec.  Tbe  factor's  lien  entitles  him  to 
retain,  in  security  of  his  advances,  the  pro- 
perty of  the  principal  which  has  come  into 
his  hands  as  factor.  When  he  bas  sold  the 
goods,  be  is  not  entitled  to  retain  them  against 
the  purchaser,  on  account  of  the  balance  due 
by  the  principal ;  but  bis  lien  in  such  a  cose 
extends  over  the  price  of  the  goods  when  paid 
to  him.  Specific  appropriation  excludes  the 
factor's  lien.  A  banker  has  a  right  of  reten- 
tion, in  security  of  the  general  balance,  over 
unappropriated  paper  belonging  to  customers, 
but  not  over  hills  discounted,  or  appropii- 
ated.  A  policy- broker's  lien  entitles  bim, 
on  his  principal's  bankruptcy,  to  retain  the 
policy  and  sums  paid  to  him  for  a  loss.  A 
trustee  has  a  right  of  retention  over  the  trust- 
property  in  security  of  his  advances,  and  in 
relief  of  his  responsibility — that  is,  be  may 
refuse  to  reconvey  until  such  claims  are  satis- 
fied. But  if  the  subject  be  heritage,  no  one 
can  retain  it  against  the  owner  without  a 
written  title  of  possession.  Even  in  the  case 
where  a  party,  by  mistake,  bad  built  on  the 
ground  of  another,  and  where  the  buildei-'s 
claim  for  tbe  value  of  the  building,  in  so  far 
as  it  was  a  melioration,  was  not  disputed,  the 
Court  held  that  he  was  net  entitled  to  retain 
possession  until  repaid  the  expense  of  build- 
ing ;  but,  on  tbe  contrary,  they  decerned  him 
to  remove,  with  a  mere  reservation  of  his 
claim  for  the  money  htraa  Jule  expended  in 
erecting  the  house ;  BeaiUe,  27tb  May  1831, 
9  S.AD.  639.  It  would  appear  that  tbe 
cautioner's  right  of  retention  is  the  only  case 
in  which  a  proper  general  lien  exists.  A 
cautioner  may  retain,  in  order  to  secure  bis 
relief,  the  goods  or  money  of  his  principal, 
whether  acquired  before  or  after  his  becoming 
bonnd.  FoBsession  is  necessary  to  every  right 
of  retention.  And  tbe  possession  must  be 
lawful  and  actual  possession,  not  civil,  nor 
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eonfidentisl,  nor  for  &  specific  pnraoge.  The 
right  of  retention  ceases  on  the  toes  of  pos- 
semioD  (unleu  ponesaion  haa  been  lost  by  mis- 
take), and  doet  not  reviTO  on  recovery  of 
poesesiion.  According  to  Professor  Bell,  the 
factor's  lien  forms  an  exc«ptian  to  this  rule, 
and  "  the  regainlngof  poesession  byfair  means, 
in  the  course  of  the  factory,  will  restore  the 
lien ;"  Bdft  Prine.  SI  449.  See  on  this  sub- 
ject generally,  Stair,  B.  i.  tit.  18,  §  7 ;  B.  ii.  tit. 
3,§  27;  Mi>re's  NoUe,  pp.  Ixi.,  lxxvii.,czxKi., 
ccxKi. ;  JfrSr«itVsSitp.913;  £rji:.B.iii.tit. 
4,  §  20 ;  BeWt  Cm.  ii.  91 ;  BelFt  Pme.  § 
1411;  iZItut.ib.,  where  several  cases  are  cited; 
Bank.  i.  S68;  Bell  on  Leaiet,  i.  229,  370-8 ; 
ii.  25 ;  Hmtta't  Landlord  and  Tenant;  Brown 
an  Sale,  13,  210,  436,  452-60;  Thimton 
on  SOU.  376,  584,  736,  763 ;  Ron's  Led.  ii. 
414 ;  Kernel  Eqai^,  344.  563.  See  Lien. 
Hmotkec 

By  the  lav  of  Seotlaod,  formerly,  the  seller 
of  goods  paid  for  but  not  delivered,  might,  on 
the  banlcrnptcy  of  the  purchaser,  in  virtne  of 
his  nndiveBted  right  of  ownership,  retain  the 
goods  in  satisfaction  of  a  previoos  debt  due  to 
him  by  the  purchaser,  bee  the  cases  Mein 
r.  Bogle,  Jan.  17,  1828,  6  S.  360,  and  Mdro»e 
r.ffMiM,  March?,  1851, 13  Z>.  880.  By  the 
Mercantile  Law  Amendment  Act,  however,  a 
seller  is  not  entitled  to  a  right  of  retention 
generally  against  a  second  purchaser,  but  he 
may  arrest  or  poind  the  goods  at  any  time 
prior  to  the  sale  of  the  goMS  to  a  second  pur- 
chaser being  intimated  to  him. 

In  the  case  of  fir#ii»i  y.SommeroSe,  Jan.  13, 
1844,  6  D.  1267,  it  was  found  that  a  printor 
had  no  right  of  retention  over  stereotype  plates 
put  into  his  hands  for  the  purpose  of  his  print- 
ing from  them,  for  payment  of  his  account. 
See  on  the  subject  of  retention,  Hamiitm  v, 
WeiUm  Bank,  Dec.  13,  1856,  19  D.  152  ; 
Gardiner  v.  Milne  A  Co.,  Feb.  13, 1858, 20  D. 
565 ;  and  National  Bank  of  Scotland  v.  Forbet, 
Dec.  3. 1858,  21  D.  79. 

Bfltentii;  pro^UiUein.    See  EvidenM, 
37.3-4. 

Eatonr.  This  name  is  given  to  an  extract 
from  Chaucer;  of  the  service  of  an  heir  tohis 
ancestor.  The  brieve  of  inqnest,  aftor  the 
jury  have  pronounced  their  verdict,  is  retour- 
able  to  Chancery,  whence  it  issued;  and  it  is 
the  duty  of  the  judge  to  whom  it  is  directed 
to  return  it,  nor  is  the  service  complete  until 
this  be  done.  The  extract  or  copy  of  the  re- 
tonr  to  Chancenr  is,  in  practice,  termed  the 
retour.  Ertk.  B.  iii.  tit.  8,  §  61 ;  Stair,  B. 
iii.  tit.  5,  §  42 ;  B.  iv.  tit.  3,  §  5 ;  Mare's 
Xotet,  p.  cclxii. ;  Bank.  ii.  327  ;  BeWe  Print. 
U  1831-47-53,  2024;  Kamei'  SUt.  Lav, 
Ahridg,  h.  t. ;  Sand/onTt  Reritable  Sueeetsionf 
i.  314,  376;  \l  S7 ;  Sand/ord  on  Entaik,  28% 
319,  333 ;  T*iton  ^/idenee,  3d  edit.  187, 194; 
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Jurid.  Stylet,  i.  347-54,  385.    Se«  Brieca. 
Service.     Preteription,  Vieentiial. 

By  the  act  10  and  1]  Vict.  «.  47,  1847, 
the  practice  of  inuing  brieves  from  Chumr 
for  the  service  of  heirs  is  abolished,  sod  ib« 
procedure  is  now  by  way  of  petition  befon 
the  sheriiTof  the  county  in  which  the  dtnued 
was  domiciled,  or  before  the  sheriff  of  C^ 

BetonredDntiea.  Tho  retound ittjiai^ 
new  extent  which  ia  inserted  in  retonn,  sod  bt 
which  the  non-entry  duties  before  citstioo  m 
regulated.  Blanch-holdings,  substituted  for 
ward-holdings  by  20  Qeo.  II.  c.  50,  arelisKt 
in  a  retour  duty  of  one  per  c«nl.  of  th«  nlwJ 
rent  according  to  which  the  land-tax  iipu^ 
FeU'holdiugs  are  retonred  to  the  fen-dil» 
specified  in  the  charter ;  and  thns,  in  s  fit' 
holding,  the  non-entry  dutiu  are  ^  &*- 
duties,  BO  that  the  superior  claims  nothisf « 
nofliins  before  citation  which  he  woQldiwli> 
entitled  to  claim  under  the  reddeadt  of  b>> 
charter.  Where  there  is  no  retonr  of  list 
and  no  means  of  proving  their  retouredtktiK 
the  superior  is  entitled  to  the  valued  nat  W- 
fore  citation.  In  tithes,  when  they  an  Wd 
blanch,  the  superior  is  entitled  to  the  If^ 
part  of  the  retoured  duty  of  the  lands;  bit 
where  they  are  held  in  feu,  the  soperiM  ii 
entitled  to  the  feu-duty  payable  for  tbcn  k 
their  non-entr?  duties.  Infeflments  rf  »■ 
nualrent  rent  are  by  the  act  1692,  c  42,  re- 
toured  to  the  blanch,  or  other  duty  contsiat' 
in  the  infsftmenL  There  is,  besides,  scUm 
in  the  heritable  bond  obliging  the  dtbia, 
when  the  right  is  held  of  him,  to  aasigi  >!> 
the  casualties,  and  to  give  on  entry  grsU 
Ertk.  B.  ii.  tit  5,  §§  36-38 ;  Stair,  B.  ii-  tit 
4,  §21;  B.iv.tit.8,  5  3;B«ii.ii.332.  S« 
Non-Enlry. 

Betrastos  feadaliB ;  is  the  power  vbkt 
a  superior  formerly  exercised  of  paying  "t  * 
debt  due  to  an  adjudging  creditor,  and  tskiu 
a  conveyance  to  the  adjudication.  VbR^ 
the  amount  of  the  debt  exceeded  the  nl»  ^ 
the  estate,  the  superior  was  bound  to  pay  «!.' 
to  the  extent  of  the  value.  No  sneb  psf 
is  now  exercised  b;  snperiors.  BrA.  &  ii 
tit.  12,537;iiafli.ii.235;  Earned SM.Lt^ 
voce  Jut  Retractut. 

Setrooeuum ;  a  term  signil7ing  tbs  ism- 
veyance  of  any  right  by  an  assignee  bad  i^ 
the  person  of  the  cedent,  who  tiiBS  naw* 
his  former  right  by  becoming  tin  wigHS  *( 
his  own  assignee.  £rsib.  B.  iii.  UL  6,  (  ^ 
Bank.  ii.  192 ;  Hunter'*  Lamdiord  mi  fr- 
ont ;  Jurid.  Stglet,  ii.  351,  380 ;  SU^Mif^ 
p.  43  ;  Tktmeon  on  BiUt,  666.    Sm  A^ 


Betora ;  the  certificate  of  »di -^  _ 

a  writ,  warrant,  or  preoept  la  dtowMMM 
forth  what  has  been  dona  ty  vMaif*" 
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writ,  precept,  or  warrant;  TonUiiu'  Did. 
h.  t.  As  to  the  returns  to  writs  of  election, 
see  R^orm  Act.     Clerk  of  Grovm. 

fifitnm,  Clanie  o£    See  Glanu  of  Return. 

Betnm  Preminnu.  Id  insarance,  retaro 
pretniumfi  are  due  where  the  contract  is  voided ; 
as  where  the  risk  has  never  been  begun,  or 
sometimes  in  consequence  of  express  stipula- 
tion—as in  the  event  of  a  ship's  sailing 
with  convoy,  of  her  arriving  safe,  or  the 
like.    Reil'i  Com.  i.  699,  ii.  135.    See  In- 
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BAvener.  The  reverser  is  the  proprietor 
of  an  estate  who  has  granted  a  wadset  of  his 
lands,  and  who  has  a  right,  on  repaTment  of 
the  monej  advanced  to  htm,  to  be  replaced 
in  his  right.     See  Wadset. 

Barernoii;  as  applied  to  heritage,  is  a 
right  of  redemption,  and  is  either  legal  or 
coQTentionat.  The  legal  reversion  is  that 
which  is  provided  by  the  operation  of  the  law 
ilMlf;  as  in  an  adjudication,  where  the  taw 
gives  a  power  to  the  debtor  to  redeem  within 
the  legal.  The  conventional  reversion  is  that 
of  a  wadset,  or  of  an  heritable  bond,  where 
the  reverser  or  the  debtor  in  the  heritable 
bond  is  entitled  to  disencomber  the  estate,  or 
to  redeem  it  under  the  clause  of  reversion  in 
the  deed.  Stair,  B.  i.  tit.  14,  §  3;  B.  ii.  tit. 
10,  §  3;  Ergk.  B.  ii.  tit  8,  §  2,  «i  »eq.;  Bemk. 
i.  416,  ii.  128;  BdPi  Com.  l  7S7;  Bdl't 
PriHe.\  902;  Kama'  Princ.  of  Equity  (1826), 
2Bl;BeUon Parckaser't  Title,  168, 374;  Bouft 
Led.  ii.  331  et  leq.,  351.  See  Redeemable 
Rt^tt.    Legal  Adjudication.     Wadtel, 

Bevietw ;  revision.  In  the  phraseology  of 
the  law  of  Scotland,  this  term  is  chiefly  ap- 
plied to  the  reviewing  of  any  interlocutor,  or 
decree,  or  sentence  against  which  a  part;  has 
reclaimed  or  appealed.  No  judge  in  the 
Court  of  Session  is  now  authorised  to  review 
his  own  decrees  or  interlocutors ;  6  Geo.  IV. 
c.  120 ;  Bank,  it  516,  539, 627.  See  Appeal 
Reclaiming  Note.     Advocation.     Siupemien. 

Berocatioii ;  is  a  deed  recalling  some 
former  deed ;  or  a  clause  of  revocation  may 
form  part  of  another  deed ;  as  where  it  is 
introduced  into  a  settlement  for  the  purpose 
of  recalling  a  former  settlemenL  Where  a 
donation  between  husband  and  wifb,  or  a  deed 
executed  during  minority,  is  meant  to  be  re- 
called, it  Is  usually  done  by  an  eipress  revoca- 
tion, although,  where  the  power  to  revoke  is 
indisputable,  revocation  may  also  be  inferred 
from  posterior  deeds  irreconcilable  with  the 
subsistence  of  the  former.  But  on  the  prin- 
ciple that  rights  are  dissolved  in  the  same 
manner  in  which  they  are  constituted,  where 
a  donation  between  hnsband  and  wife  has 
been  constituted  by  writing,  it  must  be  revoked 
either  expressly  or  by  implication,  by  a  writ- 
ten deed— «.  g.,  a  posterior  deed  defeating  the 


effect  of  the  former  by  a  new  gift.  The  con- 
sent or  knowledge  of  the  other  spouse  is  not 
requisite ;  and  it  has  even  been  held  that  the 
posterior  contraction  of  debt  by  the  husband 
is  tantamount  to  a  revocation  of  a  previous 
donation  to  his  wife.  See  Donatio  inter  Virum 
et  Vxorem.  Where,  again,  a  minor  means  to 
recall  a  deed  executed  during  minority,  it  is 
by  an  action  in  a  court,  and  by  reducing  the 
objectionable  deed,  that  he  accomplishes  his 
object.  The  action  of  reduction  may  be  pi'e- 
ceded  by  a  revocation;  but  this  is  not  indis- 
pensable as  a  preliminary,  nor  will  a  revo- 
cation within  the  four  years  after  majority 
supply  the  want  of  an  action  within  that  time. 
MoT^i  Notes  on  Stair,  p.  cxci. ;  Erst.  B.  iii. 
tiL  3,  §  90,  et  seq. ,-  BaiA.  i.  180,  240,  463 ; 
Sandford  on  EntaOe;  BeWi  Princ.  §  1617; 
lUusl.  ib.    See  Qvadriennium  Utile. 

Bhind  Hart;  a  word  which  sometimes 
occurs  in  the  reddendo^f  charters  in  the  north 
of  Scotland.  It  is  applied  to  any  species  of 
horned  cattle — e.g.,  oxen,  cows,  jic,  given  at 
Martinmas  as  a  reddendo. 

Rliodia  Lax  de  Jaoto.  See  Contribution. 
Jaclus  Mereium. 

Bider,     See  Traveller. 

Biding  IntereitB,  Where  any  of  the 
claimants  in  an  action  of  multiplepoinding,  or 
in  a  process  of  ranking  and  sale,  have  credi- 
tors, these  creditors  may  claim  to  be  ranked 
on  the  fund  set  aside  for  their  debtor;  ami 
such  claims  are  called  riding  inlereite.  If 
there  be  more  than  one  rider  claiming  upon 
the  share  of  a  single  claimant,  and  that  share 
is  insufBcient  to  pay  them  all,  a  competition 
may  incidentally  ensue  among  these  riders 
without  any  separate  process  of  multiple- 
poinding in  the  name  of  the  claimant  whose 
share  is  thus  in  medio.  Shand's  Prac.  602  and 
908;  Beveridge,  i.  384,  ii.  545;  Madanrin's 
ShcrifPrac.2A8.  See  Multiplepoinding.  Rank- 
ing and  Sale. 

Bief ;  an  obsolete  term,  synonymous  with 
robbery ;  hence  Rievert  (1477,  o.  78).  Slouth- 
rief  is  a  term  still  known  in  criminal  law.  and 
importing  masterful  theft  or  depredation ; 
Fum«,i.I01.     See  Robbery.  Reif.    Stoulkrief. 

Bights;  properly  speaking,  may  be  opposed 
to  thingi  or  «i*6j«(»,  as  rights  of  property,  of 
posseEsion,  of  servitude,  Sec.  But  the  distinc- 
tion between  corporeal  and  incorporeal  things 
(to  the  latter  of  which  divisions  rights  more 
properly  belong)  have  been  absorbed  in  the 
division  into  heritable  and  moveable;  Ersk. 
B.  ii.  tit.  1,  See  Corporeal  and  Incorporeal. 
Heritable  and  Moveable.  Jus  in  re  and  ad  rem. 
Obligaiion.    Jus  Crediti. 

^Ot  Act     See  Mobbinff. 

BivWB.  Navigable  rivers  are  in^  regalia, 
and  are  held  by  the  Sovereign,  ns  trust^  Cor 
the  community;  but  the  river,  including  the 


724 


ROA 


idvats  or  bed,  aod  the  banks  (for  the  purpose 
of  tracking  or  of  Davigatioo),  is  public  pro- 
perty ;  Erti.  B.  ii.  tit.  6,  §  17.  Rivera  also 
la&j  be  private  property,  in  so  Tar  as  the  nse 
of  the  water  belonga  to  those  through  whoso 
property  the  atream  passes ;  but  althoogh  a 
proprietor  may  employ  the  water  while  it  is 
within  his  own  grounda,  be  must  allow  it  to 
pass  onwards  to  the  inferior  heritors,  in  its 
original  channel,  and  cannot  alter  its  level, 
either  where  it  enters  or  leaves  his  property. 
Where  a  river  divides  two  properties,  neither 
proprietor  can  carry  off  any  part  of  the  stream 
from  the  bed  of  the  river  without  the  consent 
of  the  opposite  heritor ;  nor  can  he  obstruct 
or  dam  it  np  so  as  to  cause  the  water  to  re- 
gurgitate on  the  lands  of  the  superior  or  upper 
heritor.  The  bed  of  the  river  belongs  to  the 
proprietor  through  whose  grounds  ^e  river 
runs  1  and  where  it  divides  adjoining  proper- 
ties, one-half  of  it  belongs  to  each.  It  is  in 
the  power  of  a  proprietor,  either  in  a  public 
or  a  private  river.to  protect  his  banks  by  bul- 
warks ;  but  he  can  construct  them  only  for 
defence,  and  not  in  such  a  manner  as  to  throw 
the  stream  on  the  opposite  banks.  Ertk.  B. 
ii.  tit.  1,  §  5  ;  Bank  i.  fi07  ;  BelFt  Prine.  J 
648-50,  971 ;  lUutt.  §  648  ;  Kame^  Prine.  of 
£'ju((!/(1825),  33.  See  Property.  Loch.  Soi- 
num-Fighinp. 

Boad  or  Way ;  at  a  tenitude.  The  rural 
servitude  of  p[U«(i^«  or  way,  is  (tike  the  Roman 
law  servitudes,  iter  aetui  et  via)  of  three  i»- 
grees—/eot-road,hone-road,  andMrf  or  earriagt' 
Toad ;  and  to  these  may  be  added  the  servitude 
of  a  way  or  loaning,  or  drovt-road  for  cattle. 
In  the  Roman  law,  the  servitude  iter,  gave 
right  to  a  horse  or  foot-passage  ;  but  in  Scot- 
land, a  servitude  of  n  fool-read  does  not  com- 
prehend a  horse-road.  This  class  of  servitudes 
imports  no  obligation  on  the  servient  pro- 
prietor to  maintain  the  road.  He  is  not  even 
prevented  from  changing  the  direction  of  the 
road,  provided  the  new  one  be  equally  con- 
venient for  the  dominant  proprietor;  and,  on 
a  foot-road,  he  may  place  gates  or  styles  of 
easy  access,  and  on  a  cart-road,  swing-gatea 
One  important  distinction  between  servitude- 
roads  and  public-roads  is,  that  a  public-road 
may  be  used  by  all  the  Queen's  subjects,  where- 
as a  servitude-road  can  be  legally  used  only 
by  the  dominant  proprietor  and  bis  family, 
and  the  tenants  in  the  dominant  lands.  Tiie 
right  to  a  servitude-road,  eighteen  feet  wide, 
subject  to  be  used  for  carts  and  led  cattle, 
implies  a  right  of  driving  loose  cattle  along 
it;  Suwn,  Jan.  21, 1834,12  5.  rf-i>.  316.  See 
al8oilfar»fci/I.Julj21,  1834,13  5.701;  Cruik- 
thanks,  July  17,  1835,  13  S.  113fl;  GtM, 
Dec.  1,  1837,16  5.169;  Marpiin  of  Bread- 
ottoiK  T.  McGregor.  July  14,  1848,  7  BeU  43; 
£V«t.  B.  ii.  tit.  9,  §  12 ;  Stair,  B.  ii.  tit.  17, 


§10;  S«irs  Pnne.  274and26e.  See  fl^ 
ways.  Drove-Road.  Chureh-Road.  Iter.  Alia. 
Via. 

Hoad,  Public.    See  Bighviayt. 

Soad  Acta.    See  Bighwai/s. 

Road  Trutteea.  The  Oeneral  Tnn|nV 
Act,  1  and  2  Will-  IV.  c48,  provides,  Ihstiht 
qualification  of  a  road  trustee  shall  be  Ki 
as  is  required  by  the  local  act  for  the  cout; 
or  district.  No  one  can  act  as  trusteebefirt 
he  has  made  oath  or  affirmation  that  be  pit- 
seeses  the  required  qualification.  No  penn 
appointed  a  trustee  by  any  road  act,  ii<^ 
able  of  actingassucb,  while  be  holds  so;  fUn 
of  profit  under  such  act,  or  underthe  geeenl 
act,  or  is  a  tacksman  of  the  tolli  os  ui 
turnpike-road.  Persons  acting  withmit  it- 
ing  qualified  are  liable  to  a  penalty  of  hSf 
fori'eited  to  the  prosecutor,  and  recovenUt^ 
summary  action  before  the  sheriff  of  tbetliin. 
or  in  the  Court  of  RessioD.  TnutKi  if 
pointed  under  a  turnpike  act  are  not  dn^v- 
liGed  firom  acting  aa  sheriffs  or  justices  ld  ib 
execution  of  such  act.  Lenders  of  mosej  > 
the  credit  of  tolls,  or  their  assignees,  are  W 
diequalifled  from  acting  as  trustees,  *i»t^ 
or  justices.  Trustees  meeting  onder  snlb*- 
rity  of  any  local  act  may  from  time  to  tiw 
adjourn,  to  meet  at  such  place  and  tiseM 
they  shall  appoint.  At  all  their  mceiiia 
they  must  defray  their  own  expenses.  Then 
must  be  present  at  each  meeting  the  qn«is 
appointed  by  the  local  act,  and  their  po»m 
are  eieriised  by  the  major  part  of  thetiv 
tees  present.  Apresesmust,in  tbefintpiu^' 
be  appointed  at  every  meeting,  who,  in  aa 
of  an  equal  number  of  votes  (including  the  tw 
of  the  preses),  has  a  easting  or  dooUe  rati 
No  order  or  determination  made  or  agm 
upon  at  a  meeting  can  be  revoked  or  siKnJ 
at  any  subsequent  meeting,  unless  aatiH  ^ 
the  intention  to  propose  such  revecatiM  " 
alteration  shall  have  been  given  at  a  {nvioi' 
meeting  holden  for  the  same  road,  and  n- 
tered  in  thebookof  proceedings  of  sDsbwtt- 
iog,  and  have  been  transmitted  by  poll  f 
every  trustee  not  preeent  at  such  |>«nM< 
meeting,  who  was  present  at  the  aeitin: 
where  the  order  or  determination  wm  as^ 
Notice  must  also  be  published  by  tweim^ 
advertisements  in  some  paper  ii>nal)T«ns- 
lated  in  the  shire  in  which  the  road,ornsfn>- 
cjpal  part  of  it,  is  situated,  at  least  tsa  i^ 
previous  to  the  sobseqaent  mao^gi  V  ^ 
affixing  it  for  two  consecutive  Stmd^ttat^ 
churclv^oors  of  the  parish  or  pariAw  jM* 
which  the  road  is  situated.  AajtantRrfso 
of  a  turnpike-road  may  at  any  tbm  «i,  * 
require  their  derk  to  call,  a  iiin«i<<f* 
trustees  of  the  road,  provided  aaHwrf  I^J 
meeting,  and  of  the  purpoas  of.t^blfriH'* 
by  two  advei-tisementi,  or  ba  dbtUlrib*- 
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sud.  Tbe  tnutees  may,  at  any  general  meet- 
ing, divide  tbe  roads  into  districts,  and  name 
committees  for  their  management,  of  which 
three  are  a  quorum.  They  may  appoint 
eterks,  collectors,  treaenrers,  superinteoaents, 
sarveyorg  and  other  ofncers,  with  reasonable 
salaries  or  allow&nceB  for  trouble  ;  and  pro- 
risioo  is  made  to  prevent  these  officers  from 
muoondneting  themselves.  None  of  them  can, 
in  any  way,  be  ewcemed  in  any  contract  en- 
tered into  by  the  trostees. 

Tbe  trostees  of  every  turnpike-road  may 
sue  and  be  sned,  in  all  actions  or  processes,  in 
the  name  of  their  clerk  or  treasurer  for  the 
time  being ;  but  it  has  been  found  that  this 
provision  is  not  applicable  to  district  clerks, 
bnt  only  to  the  clerk  nnder  the  general  trust ; 
WiUiatuoH,  March  2,  1832,  10  >S.  *  D.  413. 
In  a  sabsequent  case,  however,  the  clerk  of  a 
committee  of  district  road  trustees  was  held 
eatitled  to  pursue  a  cautioner  for  the  balance 
dne  by  the  treasurer,  having  received  special 
authority  for  that  purpose  by  a  minute  of  the 
trmtees ;  bat  it  was  questioned  whether, 
without  such  authori^,  he  would  have  been 
entitled  to  pursue ;  Creighten,  Feb.  6, 1838, 
16  S.  A  D.  447<  No  action  or  process  brought 
«r  commenced  by  or  against  any  trustees  of 
any  tnmpik&<road,  in  ^e  name  of  their  clerk 
or  treasurer,  ceases  by  the  death  or  removal 
of  snch  clerk  or  treasnrer,  or  by  tbe  act  of 
such  clerk  or  treasurer  without  the  consent  of 
the  trwtees,  but  tbe  clerk  or  treasurer  for  the 
time  to  the  tmstees  is  always  deemed  the  pur- 
suer or  defender.  All  expenses  of  process  or 
proceedings  incurred  by  the  clerk  or  treasurer, 
are  reimbnrsed  and  paid  out  of  the  trust-funds 
of  the  road.  The  trustees  may  accept  sub- 
scriptions for  any  sum  of  money  requisite  for 
making  or  maintaining  any  part  of  the  road, 
sad  may,  in  security  of  repayment,  assign  the 
tolls  leviable  on  tbe  road.  Payment  of  sub- 
scriptions may  be  enforced  after  forty  days' 
notice  to  the  subscribers,  in  any  court  compe- 
tent in  Scotland.  Tbe  trustees  may  borrow 
money  and  assign  the  tolls  in  security.  The 
(una  of  the  assignation  is  given  in  the  act. 
The  tmstees  may  borrow  money  on  annuity, 
but  they  must  not  give  more  than  10  per  cent. ' 
on  any  sum  of  money  so  borrowed,  or  grant  an 
annuity  on  any  life  under  fifty  years  of  age.  A 
party  who  lends  money  to  road  trustees,  is  en- 
titled to  relyon  the  terms  of  the  bond  granted 
to  him,  and  of  the  statute  under  which  they 
act ;  and  if  by  these  he  be  entitled  to  look  to 
the  tolls  of  a  whole  district  for  his  security, 
he  will  not  be  affected  by  previous  resolutions 
of  the  trustees  not  communicatod  to  him,  sub- 
flividingthediBtrict;  Thwhie,  Nov.  21,1833, 
12  5.  A  D.  105.  The  trustees  will  not  incur  a 
personal  liability  for  the  repayment  of  any 
money  borrowed,  or  interest,  by  having  signed 


any  securities  io  pursuance  of  any  turnpike 
act,  the  tolls  being  held  the  only  security. 
Nor  is  any  trustee  or  subscriber  personally 
liable,  npon  any  pretext,  for  payment  of  any 
sum,  or  performance  of  any  obligation  to 
which  he  nas  not  bound  himself  personally  as 
an  individnol,  independent  of  his  office  as  a 
trustee  under  any  turnpike  act ;  §  24.  Lands, 
buildings,  or  other  heritable  subjects  required 
for  turnpike-road  purposes,  become  the  pro- 
perty of  the  trustees  by  simple  discharge,  or 
consignation  of  tbe  price  in  certain  specified 
bonks,  aa  completely  as  if  the  respective  pro- 
prietors had  executed  in  favour  of  the  trustees 
regular  dispositions  of  the  same,  and  infeft- 
meats  had  followed  thereon ;  §  67.  The  pro- 
curator-fiscal and  tmstees  of  any  turnpike- 
road,  orany  perwn  authorised  by  them, or  any 
one  of  their  number,  may  prosecute  for  any 
expenses,  toll-duty,  penalty,  fit.,  and  the  trus- 
tees may  allow  the  expenses  of  such  prosecu- 
tions to  be  defrayed  out  of  the  funds  of  the 
trust ;  §  109. 

In  one  case,  rood  tmstees  were  fonnd  liable 
for  loos  of  life  and  iignry  from  a  gig  being 
overturned  by  stones  left  on  the  road  in  the 
sonrse  of  an  operation,  although  they  alleged 
that  they  hod  no  knowledge  of  the  obstruc- 
tion, and  had  employed  a  contractor,  habit 
and  repute  competent  for  the  operation,  and 
who  had  been  specially  charged  to  be  care- 
ful; FindiateT,  July  18, 1837, 16  &  <t  0.1304. 
The  jndgment  however  was  reversed  in  the 
House  of  Lords,  August  23,  1839 ;  M.AR^ 
911.  The  local  turnpike  acts  are  adapted  to 
the  special  circumstances  of  the  particniar 
district  or  county.  See  also  the  general  Sta- 
(iite&m'Mj4cl,8and9FtW.c.81,1845.  See 

Bobbery.  The  crime  of  depriving  a  per- 
son of  his  property  hy  violence  offered  to  bis 
person.  By  this  violence  is  meant  any 'over- 
masterful  constraining  of  the  person's  will  to 
whom  it  is  offered;  and  wherever  this  sort  of 
intimidation  is  resorted  to,  whether  by  the 
mere  show  of  weapons,  or  by  the  actual  em- 
ployment of  them,  or  by  blows  or  threats, 
followed  by  the  taking  of  the  property,  the 
crime  is  completed.  It  is  not  necessary  that 
the  property  taken  be  taken  from  the  person 
of  the  man  invaded.  If  it  bo  taken  from 
under  his  immediate  charge  or  custody — e.  g., 
a  horse  which  he  leads,  m  a  packet  from  bis 
cart — it  constitutes  robbery.  The  crime  is 
perfected  by  the  carrying  away  of  the  thing 
taken,  however  trifling  its  value  may  be;  and 
provided  it  has  been  thus  taken,  and  in  the 
robber's  complete  and  exclusive  possession  for 
however  short  a  period,  the  robbery  is  held 
to  be  fully  perpetrated.  This  crime  is  one 
of  the  four  pleas  of  the  Crown,  and  it  is 
punishable  capitally.     Hitme,  i.  101,  el  k^.; 
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Ertk.  B.  iv.  tit.  4,  §  64 ;  AUion't  Prine.  227 ; 
Baitk.  i.  274;  Btdfi  dm.  i.  469;  Swmt. 
Abridg.  h.  t. ;  TaiCt  Juttiee,  voce  Tk^.  See 
B«if.     Stouthrief. 

Bobet.  The  coBtume  worn  bj  certaia  per- 
sons in  respect  of  tbe  dignities  or  offices  held 
by  them,  or  of  the  profession  to  which  thej 
belong.  So  early  as  1455  (long  before  the 
institution  of  the  Court  of  Seeaion),  the  Scot- 
tish Parliament  enacted,  "  That  all  men  of 
law  that  are  forespeakers  for  the  cost  [faired 
advocates]  h&TO  habits  of  ar«en  of  the  fashtoa 
of  a  tnnykill,  and  the  sleeves  to  be  open  as  a 
Ubart."— (1455,  c.l2;  2  Thomton't  AcU,  p. 
48).  The  matter  remained  without  any  far- 
ther regulation  for  nearly  200  years.  In 
1609,  it  appears  that  Judges  even  wore  no 
profeffiionai  costume,  and  the  same  may  be 
inferred  as  to  advocates.  By  the  act  1609, 
c.  8,  the  whole  matter  was  referred  to  King 
James  VI.  by  the  Scottish  Parliament ;  thos 
— "  And  because  a  conielie,  decent,  and  or- 
derlie  habite  and  apparrell  in  the  Judges  of 
the  laud  is  not  onely  ane  ornament  to  them- 
selves (being  a  badge  and  marlte  for  distin- 
guishing them  from  the  vulgar  sort),  but  the 
same  also  breeds  in  common  people  that  re- 
verence and  regard  that  is  due  and  proper 
for  men  in  these  places.  And  this  being  a 
custome  universallie  observed  almaist  through 
nil  Burope,  the  want  whereof  is  greatlie  cen- 
sured by  strangers  resorting  in  these  parts. 
The  saides  Eataites,  therefore,  upon  infinite 
proves  they  have  of  his  Miyestie's  maist  sin- 
gulare  wisdome  in  all  his  directions,  and  of 
bis  gratious  love  and  affection  to  this  his  na- 
tive kingdom,  have,  ia  all  humilitie,  referred 
to  his  Highness'  awne  appoyntment  the  as- 
signing of  any  sik  severall  aort  of  habit«  and 
vestement  as  shall  be  in  his  Hajestio's  judg- 
ment maist  meet  and  proper,  as  well  for  Lords 
of  Session,  being  the  supreme  judges  in  civill 
actions,  as  for  all  other  inferior  judges  of  the 
lyke  causes.  As  also  for  the  criminal!  and 
occlesiasticall  judges,  and  for  advocals,  lawyers, 
dnd  all  othere  living  by  iaw  and  practice  thireof, 
that  sa  every  ane  of  these  people  may  be 
knawn  and  dignosced  in  their  place,  calling, 
and  function,  and  may  be  accordingtie  re- 
garded and  respected.  Attour,  his  Majestie 
and  Estaites  foresaids,  considering  what  slan- 
der and  contempt  hes  arisen  to  the  eccleei- 
aatlcall  estate  of  this  kingdoms  by  the  occa- 
sion of  tbe  light  and  undecent  apparell  used 
by  some  of  that  profession,  and  cheeflie  those 
having  vote  in  Parliament :  It  is  therefore 
statute  that  everie  preacher  of  God's  word 
shall  hereafter  wear  black,  grave,  and  comelie 
apparell  beseeming  men  of  their  estate  and 
profession  ;  as  lykewyse  that  all  pryors,  ab- 
bots, and  prelats,  having  vot  in  Parliament, 
and  eepeeiallie  bishops,  shall  we&re  grave  and 
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decent  apparrell  agreeable  to  Utnr  (imetigB, 
and  as  appertaines  to  men  of  their  nsk, 
dignitio,  and  place.  And  because  the  hsiD 
Estaites  homhlie  and  thankfnllie  ackno*- 
ledges  that  Qod  of  his  great  mercy  has  miit 
the  people  and  subjects  of  this  contris  m 
happie  as  to  have  a  King  r&igne  over  a  wb 
is  maist  godlie,  wyie,  and  religioui,  hatii; 
all  erronions  and  vaine  soperstition,  jait  a 
government,  and  of  lang  experience  tfaenii. 
knawing  better  than  any  king  liviag  vb: 
apperteins  and  is  oonveDient  for  every  Kbit 
in  their  behaviour  and  daetie  :  Thtnkn  ii 
is  agreed  and  eonsented  to  by  tbe  said  b- 
taitea,  that  what  order  soerer  his  M^Mtis  ii 
his  great  wisdome  shall  think  neet  te  ft*- 
scrive  for  the  apparrell  of  kirk-men,  agreesUt 
to  tbeir  estate  and  moyen,  the  same  Mk 
sent  in  writ  by  his  Hqeetie  to  his  Ckri  t' 
Register,  shall  be  a  snffloient  warrant  to  his 
for  inserting  thereof  In  the  baikea  of  Psrlii- 
ment,  to  have  the  streogUi  and  efflBct  sf  ue 
act  thereof." 

Following  np  this  statnte,  tbe  Kii^  tar. 
a  letter  to  the  Privy  Council,  dated  lU 
January  1610,  which  will  be  fonad  ptiiM 
in  the  first  volume  of  the  "  Miaeellany  of  tb* 
Maitland  Club,"  p.  149.  A  ^vdaBativ 
was  thereafter  issued,  dated  30th  Jaaun 
1610,  which  acknowledges  tbe  King^s  "w- 
gular  wisdome  in  all  his  princelie  diroetiiaa 
and  his  grationt  love  to  this  his  antiortis. 
native  kingdome,"  in  reference  to  tbe  apfUfl 
"alswele  for  the  Lordis  of  Seesioaa,  feds; 
the  supreme  judgis  in  civile  actionia,  as  fa 
all  ntheris  inferiour  judgeis  in  the  hii 
causes,  as  also  for  the  criminal  nnrlrwMtini 
judgeis,  and  for  advoeats,  lawjria,  ami  C 
utheria  leving  by  law  and  practize  tkain>' 
as  also  for  churche  men."  His  If  ajeetj,  = 
was  stated,  had  sent  certain  directioa^  ke 
reserved  to  himself  to  add  thereto  on  aen 
due  consideration,  and  when  he  had  nan  kr 
snre.  The  directions  as  to  the  lawycisweR— 

"  That  the  Preudent  and  reauuMat  vH- 
narie  Lordia  of  Sessionn  sail  weare  a  pary*^ 
(purple)  doath  gowne,  faced  all  abcat  aid 
red  crimson  satyne,  with  a  hood  rf  r^t^ 
lyned  with  crimson  satyne  abo,  accoiniiaglk 
model  and  forme  of  a  gowne  send  dewae  k 
his  Majestie  to  be  a  pattern  for  all  gvvas*  ^ 
ordinarie  sessionaris,  onlie  the  riiiiiimii 
gowne  sail  be  faced  with  red  criiaaeo  vrfiK. 
and  the  hood  lynit  with  red  crimsea  valvvt.' 
This  seems  to  be  the  gown  at  preMit  wtn 
by  the  Judges.  j 

With  regard  to  the  bar,  clerks  of  S«M«  ' 
and  writers  to  the  Signet,  tbe  r^lalJM 
was,  "  that  the  advocatis.  elerkit  of  tin  S««- 
sioun  and  Signet,  sail  haif  their  gon*  "■ 
black  lyned  with  some  grave  kind  fd"  Ijvi^ 
or  furring." 
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RegDlatioDS  are  aUo  made  aa  to  the  gowns 
of  the  Justiciary  Judges ;  but  theu  were  ulti- 
mately settled  by  the  subsequent  act  1672, 
c.  16,  which  enacts,  "  That  for  the  splendour 
of  that  Court,  all  the  Judges  sit  in  red  robes 
faced  with  white — that  of  the  Justice-Ge- 
neral's being  lined  with  ermi&e  for  distinc- 
tioD  from  the  red." 

No  notice  a  taken  of  procurators  before 
iaferior  courts. 

The  gowD  of  the  ad?ocat«  was  to  be  lined. 
An  idea  of  what  it  was  may  be  obtained  from 
drawings  in  the  Lyon  Office,  representing  the 
order  of  the  funeral  of  the  Chancellor  Rothes 
in  1661.  Representations  are  giren  in  the 
drawinga  of  all  who  attended  in  their  robes. 
The  gowns  of  the  Judges  ^PIKar  to  have  been 
the  same  then  as  now.  ^e  Lord  Advocate 
also  appears  in  the  same  full  dress  gown  as 
worn  by  him,  on  important  occasions,  at  pre- 
sent. The  Dean  of  Faculty  and  Solicitor- 
deneral  are  not  distinguished  as  wearing  any 
different  gowns  from  the  ordinary  bar  ;  and 
at  what  time  this  latter  officer  assumed  a  silJi 
gown  cannot  be  ascertained.  The  gowns  of 
the  outer  bar  are  represented  in  the  drawings 
aa  having  ornaments  down  the  front,  very 
much  like  the  braiding  on  the  gown  of  the 
Ijord  Advocate.  The  whole  bar  wore  bandt 
ajui  /uil-hoUomed  wigs.  The  bands  went  out 
of  general  nse  in  the  course  of  the  succeeding 
half-centnry ;  and  in  the  Faculty  miDutes  on 
19th  Jane  17G6,  there  ^peara  a  notice  of 
motion  to  this  effect,  "  That  for  the  more  de- 
cent habite  and  apparel  of  the  advocates,  and 
to  distinguish  them  from  others  who  wear 
either  the  same  apparel  or  very  little  dif- 
ferent from  it,  that  it  shonld  be  resolved  that 
the  advocates  shall  wear  bands  as  a  part  of 
their  formalities ;  that  the  Dean  and  his 
council  shall  wait  on  the  Lord  President  and 
lay  before  his  Lordship  this  motion,  and  pray 
his  Lordship's  and  the  Court's  approbation. 
The  Faculty  delayed  the  consideration  of 
this  affair  till  some  after  meeting."  Nothing 
farther  was  done  in  the  matter  by  the  Fa- 
cnlty,  and  the  delayed  motion  has  yet  to  be 
taken  ap.  At  what  time  bands  were  entirely 
given  np  cannot  be   traced.     In   Crosbie's 

Sictnre,  which  bangs  in  the  library  entrance, 
e  is  represented  as  wearing  bands.  And  at 
present,  when  a  member  of  the  Outer  Bar 
pleads  before  the  House  of  Lords,  the  bands 
are  resumed. 

The  only  body  that  sMm  to  have  worn,  at 
the  faneral  of  the  Chancellor,  the  plua  stuff 
gown  now  worn  by  advocates,  were  the  Pro- 
fessors in  the  TJaiversity ;  and  it  is  probable 
that  convenience  and  considerations  of  eeo- 
vomy  may  have  recommended  it  to  the  bar 
in  later  times.  See  Report  of  Faadly  of  Ad- 
vocaiet,  1659.    See  also  SolicitoT-Oeneral. 
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Bogofr-lloney.  The  freeholders  of  every 
county  in  Scotland  are  directed  annually  to 
assess  the  county  or  stewartry  at  any  of  the 
head  courts,  in  such  sums  aa  they  judge  ne- 
cessary,  for  defraying  the  expense  of  appre- 
hending offenders,  subsisting  them  in  jail,  and 
prosecuting  them.  This  assessment  is  called 
rogue-tiumei/ ;  it  is  eiclnsively  appropriated 
to  the  above  purpose,  and  collected  and  ac- 
counted for  by  a  person  appointed  by  the 
freeholders.  See  stat.  11  Cm. /.  c.  26,  4  12; 
Katne^  Stat.  Law,  voce  DeUnqaemy ;  Huteh. 
Juttiee,  ii.  257  ;  Tail*  Jwtiee,  h.  i. ;  BImtU 
JuiUce,  h.  t.     See  Justice  of  Peace. 

Rollfl,  Karter  o£  The  Master  of  the  Rolls 
is  a  patent  officer  for  life,  who  has  the  custody 
of  the  rolls  and  patents  which  pass  the  great 
seal,  and  of  the  records  of  the  Chancery.  In 
the  absence  of  the  Lord  Chancellor  or  Lord 
Keeper,  he  also  sits  as  Judge  in  the  Court  of 
Chancery,  and  is  by  Coke  called  his  "  assist- 
ant." At  other  times  he  hears  causes  in  the 
Rolls'  Chapel,  and  makes  orders  and  decrees. 
He  is  also  the  first  of  the  Masters  of  Chan- 
cery, and  has  their  assistance  at  the  rolls ; 
but  all  hearings  before  him  are  appealable  to 
the  Lord  Chancellor  ;  Tomiini'  Diet.  h.  t. 
The  Master  of  the  Rolls  has,  by  prescription, 
a  general  anthority  to  keep  the  peace 
throughout  the  realm ;  but  so  far  as  he  ia 
merely  an  English  officer,  be  has  no  such 
authority  in  Scotland ;  Huteh.  Juttiee,  i,  2. 

Rolls  of  Court.  In  the  Conrt  of  Session, 
the  rolls  or  lists  of  depending  causes  are 
called  and  regulated  in  a  manner  which  re- 
qnires  a  short  explanation.  What  regards 
the  ealiinff  littt  has  been  explained,  voce  Cali- 
ing  a  Swtmont.  Bnt  after  a  cause  has  been 
called,  and  has  come  to  be  a  process,  it  is  set 
down  in  order  to  be  brought  under  judicial 
cognisance  in  one  or  other  oi  certain  rolls  of 
Court.  These  rolls  are  divided  generally 
into  the  Inner  and  the  Outer  Howe  RoUt. 
The  latter  comprehend  what  aro  called  the 
weekly  printed  rolls  of  the  Court,  whioh  ex- 
hibit all  the  new  causes  coming  weekly  into 
Court,  and  also  the  hand-rclU  of  each  Lord 
Ordinary.  After  a  cause  has  been  once  call- 
ed in  the  weekly  printed  roll  and  disposed  of, 
it  appears  no  more  in  that  roll ;  but  while  it 
remains  in  the  Outer-House  it  is  enrolled  in 
the  Hand-roU  of  the  particular  Lord  Ordi- 
nary before  whom  it  depends.  In  these  hand- 
rolls,  as  occauon  requires,  any  case  depending 
before  a  Lord  Ordinary  may  be  enrolled. 
The  band-rolls  are  divided  into  motion-rolls 
and  debate-rolls ;  and  both  the  weekly  roll 
of  new  causes  and  the  band-rdls  are  made 
np  and  placarded  io  the  Outer-Home  by  the 
clerks  of  the  Judges,  according  to  certain  re- 
galations  elsewhere  explained.  The  roll  it- 
self is  a  list  of  the  several  causes,  containing 
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the  snrnatnes  of  the  parties  and  of  the  conn- 
■el,  and  in  the  weeklj  printed  rolls  the  name 
of  the  agent  aleo  is  given ;  and  in  all  the 
rolU  the  initial  letter  of  the  clerk  to  the  pro* 
cess  ia  profiled  to  the  aamea  of  the  parties. 
ITie  ordinary  Inner-House  rolli  of  the  Court 
of  Session  are— l»r.  The  Single  Bill  Roll ; 
'2d,  The  Snmmar  or  Summary  Roll ;  3d,  The 
Long  KoU ;  and,  41A,  The  Short  Roll.  In 
the  Single  Bili  Roll  are  inserted  all  petitions, 
reclaiming  notes,  and  other  notes  or  applica- 
tions to  either  Division  of  the  Court,  whether 
written  or  printed  ;  and  this  roll  is  daily  put 
out  and  called  during  the  sitting  of  the  Court. 
It  is  kept  by  tbo  keeper  of  the  Inner-House 
Roll.  See  A.  S.  lllh  March  1791.  By  the 
a«t  20  and  21  Vict.  c.  66,  1857,  all  summary 
petitions  and  applications  to  the  Court  are 
now  brought  before  the  junior  Lord  Ordi- 
nary officiating  in  the  Outer-Honse.  The 
Summar  EoU  is  appropriated  to  such  causes 
as  require  despatch,  including  easoswhere  the 
Court  act  miniaterially,  or  decide  by  Tirtuo 
of  special  statute,  or  exercise  their  nobile 
ojieium,  as  in  the  appointment  of  Judicial 
factors  and  the  like.  Amplications  under  the 
Bankrupt  Statute,  petitions  and  complaints, 
and  so  forth,  after  having  first  appeared  in 
the  Single  Bill  Roll,  are,  where  no  ulterior 
stops  in  the  Inner-House  are  necessary,  en- 
rolled in  the  Summar  Roll.  So  also  reclaim- 
ing notes  against  Bill-Chamber  interlocutors, 
or  interlocutors  pronounced  in  the  prepara- 
tion of  a  cause,  are  put  out  to  be  advised  in 
the  Summar  Roll.  And  in  addition  to  these, 
any  case  which,  on  special  grounds,  can  be 
shown  to  the  Court  to  require  despatch,  will 
be  enrolled  with  the  leave  of  the  Court  in 
this  roll.  In  disposing  of  the  business,  the 
Court  first  calls  the  Single  Bill  Roll  and  then 
the  Summar  Roll.  The  Long  Roll  is  the  roll 
for  all  Inner-House  causes,  which,  after  hav- 
ing c«me  into  the  Inner-Honse  rolls  through 
the  Single  Bill  Roll,  or  by  a  warrant  to  enrol 
granted  by  an  Outer-House  Judge,  are  not 
appropriated  to  the  Summar  Roll.  This  long 
ndl  is  put  up  only  at  the  end  of  the  session, 
and  exhibits  the  entire  list  of  causes  depend- 
ing in  either  Division  of  the  Inner-House. 
The  Short  Roll,  again,  is  merely  a  section  of 
the  long  roll,  generally  consisting  of  two  or 
three  cases  taken  in  the  order  of  the  long 
roll  and  put  down  for  advising  daily  during 
the  session.  In  the  daily  order  of  business, 
this  roll  is  taken  last,  unless  when  special 
circumstances  render  a  deviation  necessary. 
The  only  other  rolls  which  it  is  necessary  to 
notice  are  the  Tetnd  Rolls,  as  to  which  the 
rule  is,  that  the  teind  ordinary  action  roll  of 
new  causes,  coming  before  the  Commission  of 
Teinds,  is  kept  by  the  Teind  Clerk,  and 
called  once  a  fortnight  during  the  session — 
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I. «.,  on  the  Teind  Conrt  day,  being  Wednee- 
day  of  every  alternate  week.  The  depending 
teind  causes  and  localities  are  enrolled  befwe 
the  Junior  Lord  Ordinary,  and  called  weeklj 
on  Saturday  morning ;  Beoeridge't  Farm  if 
Pro<xtt,V\.  727.  See  ^UjrmeHtafioR.  Looelit*, 
Teind  Court.  In  the  inferior  courts  there  arc 
also  rolls  analogous  to  those  in  the  Court  at 
Session,  but  of  course  not  so  complicated  or 
various.  See,  on  the  subject  of  this  artiek, 
Baieridgt,  i.  292,  ii.  277  ;  ShantPi  Frte.  i 
et  leq. ;  ii.  458,  «( leq. 

Aoman  Catholics.  Yen  Bevere  Iswi  wen 
formerly  in  force  against  Roman  Catholia ; 
but  these  are  now  entirely  abolished.  Sw 
Papitti.  By  31  Oeo.  III.  c.  32,  all  tfae  lefcn 
restrictions  and  penalties  of  the  forsier  lam 
were  removed  from  those  Romaa  Catbelks, 
who  shonld  make  and  snbscribo  a  dechnlMi 
of  their  professing  the  Roman  Catholic  re- 
ligion, and  take  an  oath  of  allegiance  to  tk« 
Sovereign,  abjuration  of  the  Pretender,  re- 
nunciation of  the  Pope's  civil  power,  aaj 
abhorrence  of  the  doctrine  imputed  to  tbts, 
of  destroying  and  not  keeping  faith  witk 
heretics,  and  deposing  or  murdering  priBcei 
excommunicated  by  the  See  of  Roma.  Bottli 
most  important  measure  of  relief  to  the  Ca- 
tholics was  the  statute  10  Geo.  IV.  c  7,  oob- 
monly  called  the  Catholic  Emancipation  Act. 
On  the  preamble  that,  by  varions  acta  ef 
Parliament,  restraints  and  disabilities  are  is- 
posed  on  Roman  Catholics  to  which  other 
subjects  of  the  realm  are  not  liable  ;  and  thai 
it  is  expedient  to  discontinue  these  ;  and  thai 
certain  oaths  and  declarations,  commoalt 
called  the  declaration  against  transubstaatis- 
tioo,  and  the  invocation  of  saints,  asd  tlit 
sacrifice  of  the  mass,  as  practised  in  the  Chord 
of  Rome,  formerly  required  as  qnalificativH 
for  sitting  and  voting  in  Parliament,  and  fcr 
the  enjoyment  of  certain  offices,  fraacfatani 
and  civil  rights,  should  be  dispensed  with ;  A 

enacted,  that  the  provisions  of  the  acta  r- 
qniring  these  declarations  shall  be  repealed, 
save  as  afterwards  excepted  in  the  act.  It  is 
then  provided,  that  Roman  Catholics  naay  dt 
and  vote  in  either  House  of  Parliament,  oa 
taking  the  following  oath,  io  lien  of  theoatti 
of  allegiance,  supremacy,  and  abjnratiea:— 
"  I,  A.  B.,  do  sincerely  promise  and  ewnr, 
that  I  will  be  faithful,  and  bear  tme  allegi- 
ance to  her  Majesty,  Queen  Victoria,  aalm 
defend  her  to  the  utmost  of  my  poweragaJHtaB 
conspiracies  and  attempts  which  duJl  ba  aadt 
against  her  person,  crown,  ordigni^;  aM^l 
will  do  my  utmost  endeavour  te  ^iMONMi 
make  known  to  her  Mtyeaty.  hsr  hsin  mi 
successors,  all  treasons  and  traitonas  Mi^- 
racies  which  may  be  formed  agiaak  lar  V 
them:  AndldofaithfoUyproaiMtBHMU^ 
Eupport,  and  defend,  to  the  ntMMl  iC-iJV 
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ower,  the  succesBion  of  the  Crown,  which 
iiccessioD,  ij  an  act  entituled  An  Act  for 
tie  further  limitatian  of  the  Crown ;  and  bet- 
3r  securing  the  rights  and  libertiee  of  the 
[ibject,  is  and  Btanda  limited  to  the  Princess 
lophia,  ElectresB  of  Hanover,  and  the  heirs  of 
er  bod;,  being  Frotestante;  hereby  utterly 
enouDcing  and  abjuring  any  obedience  or 
tlegiance  unto  any  other  person  claiming  or 
reteading  a  right  to  the  Crown  of  this  retdm: 
Lnd  I  do  Airther  declare.  That  it  is  not  an  ar- 
icle  of  my  faith,  and  that  Ido  renounce,  reject, 
.nd  objure  the  opinion,  that  princes  excommu- 
licated  by  the  Pope,  or  any  other  authority  of 
he  See  of  Rome,  may  be  depoeed  or  murdered 
17  their  subjects,  or  by  any  person  whalsoeTor; 
.nd  I  do  declare,  that  I  do  not  believe  that 
he  Pope  of  Rome,  or  any  other  foreign  prince, 
trelate,  person,  state,  or  potentate,  hath,  or 
lught  to  have,  any  temporal  or  civil  jurisdic- 
ion,  power,  superiority,  or  pre-eminence, 
lirectly  or  indirectly,  within  this  realm.  I  do 
iwear.  That  I  will  defend,  to  the  utmost  of 
ny  power,  the  settlement  of  property  within 
.his  realm,  as  established  by  the  laws:  And 
[  do  hereby  disclaim,  disavow,  and  solemnly 
ibjnre,  any  intention  to  subvert  the  present 
Church  Establishment,  as  settled  by  law 
within  this  realm  :  And  I  do  solemnly  swear, 
that  I  never  will  exercise  any  privilege  to 
which  I  am  or  may  become  entitled  to  dis- 
turb or  weaken  the  Protestant  religion  or 
Protestant  government  in  the  United  King- 
dom ;  And  ],do  solemnly,  in  the  presence  of 
Ood,  profess,  testify,  and  declare,  that  I  do 
make  this  declaration,  and  every  part  thereof, 
in  the  plain  and  ordinary  sense  of  tho  words 
of  this  oath,  without  any  evasion,  equivoca- 
tion, or  mental  reservation  whatsoever.  So 
help  me  God." 

Roman  Catholics  may  vote  at  elections,  and 
be  elected,  on  taking  aod  subscribing  this 
oath,  and  the  other  oaths  lawfully  tendered 
to  electors ;  §  fi.  No  Roman  Catholic  priest 
can  sit  in  the  House  of  Commons ;  §  9.  Ko- 
nian  Catholics  may  hold  and  enjoy  all  civil 
and  military  offices  aod  places  of  trust  or  pro- 
fit under  her  Majesty,  and  exercise  any  other 
franchise  or  civil  right,  except  as  excepted  in 
the  net,  upon  taking  and  subscribing  the 
above  oath ;  §  10.  13ut  the  act  is  declared 
not  to  exempt  Roman  Catholics  from  taking 
the  oaths  required  frop  other  persons  on 
their  admission  to  such  ofBcos;  §  11.  A  Ro- 
man Catholic  cannot  be  a  guardian  and  justice 
of  the  United  Kingdom,  in  absence  of  the 
i^overeign,  or  R^^ent  of  the  United  Kingdom, 
or  Lord  High  Chancellor,  Lord  Keeper  er 
Lord  Commissioner  of  the  Qreat  Seal  of 
Great  Britain  or  Ireland ;  or  Lord-Lieuten- 
ant, or  Lord-Deputy,  or  other  chief  governor 
or  governors;  or  High  Commissioner  to  the 
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General  Assembly  of  the  Church  of  Scotland ; 
§  14.  Roman  Catholics  may  be  members  of 
any  lay  body  corporate,  and  hold  any  civil 
office  or  place  of  trust  or  proQt  therein,  and 
do  any  corporate  act,  or  vote  in  any  corporate 
election,  or  other  proceeding,  upon  taking  and 
subscribing  the  above  oath  ;  aJid  other  oaths 
required  from  members;  §  14.  But  such 
members  cannot  vote  in  ecclesiastical  appoint- 
ments; §  15.  The  act  is  declared  not  to  ex- 
tend to  offices  in  the  Established  Church,  or 
ecclesiastical  courts,  universities,  colleges,  or 
schools :  And  it  is  likewise  provided.  That 
nothing  contained  in  the  act  shall  be  held  to 
enable  any  person,  otherwise  than  he  is 
DOW  by  law  enabled,  to  exercise  any  right 
of  presentation  to  any  ecclesiastical  bene* 
See  whatsoever;  or  to  repeal,  vary,  or  alter 
in  any  manner,  the  laws  now  in  force  in  re- 
spect to  the  right  of  presentation  to  any 
ecclesiastical  benefice;  j  16.  Where  any 
right  of  presentation  to  any  ecclesiastical 
benefice  belongs  to  any  office  in  the  gift  or 
appointment  of  the  Crown,  and  such  office  is 
held  by  a  Roman  Catholic,  the  right  of  pre- 
sentation devolves  upon  the  ArcbbiBbop  of 
Canterbury;  §  17.  No  Roman  Catholic, 
directly  or  indirectly,  can  advise  the  Sove- 
reign, or  guardian,  or  regent  of  the  kingdom, 
orLord-Lieut^ant  orireland,&c.,  respecting 
appointments  in  the  Church  of  England  and 
Ireland,  or  of  Scotland,  under  pain  of  being 
deemed  guilty  of  a  high  misdemeanour,  and 
disabled  for  ever  from  holding  any  office,  civil  or 
military,  under  tho  Crowo ;  §  18.  Provision 
is  made  for  the  time  within  which  the  above 
oath  must  be  taken  by  persons  appointed  to 
offices.  Persons  entering  on  any  office  without 
having  taken  the  oath  are  liable  to  forfeit 
L.200,  and  the  appointment  is  void;  §  21. 
Titles  to  seen,  &c,,  must  not  be  assumed  by 
Roman  Catholics  j  §  24.  Judicial  or  other 
officers  must  not  attend  at  any  place  of  wor- 
ship other  than  the  established  church,  under 
a  penalty  of  L.lOO ;  §  25.  Roman  Catholic 
ecclesiastics  officiating,  excepting  in  their 
usual  places  of  worship,  are  liable  to  a  penalty 
of  L.50 ;  §  26. 

By  2  and  3  Will.  IV.  c.  1 16,  passed  for  the 
purpose  of  securing  the  charitable  donations 
and  bequests  of  Roman  Catholics,  they  are 
declared  to  be  subject  to  the  same  law,  in  re- 
spect to  their  schools,  places  of  worship,  edu- 
cation, and  charitable  purposes,  in  Great  Bri- 
tain, and  the  property  held  therewith,  and 
the  persons  employed  in  or  about  the  same, 
as  the  Protestant  l)issenters  are  subject  to  in 
England.  Roman  Catholic  schoolmasters, 
when  required  to  take  an  oath  as  a  qualifica- 
tion, are  directed  to  take  the  above-cited  oath, 
proscribed  by  10  Goo.  IV.  c.  7.  With  re- 
gaid  to  the  laws  formerly  or  still  affecting 
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Romui  Catholics,  the  following  antfaoritiea 
ma^  be  coosultod :  Enk.  B.  ii.  tit.  3,  §  16,  in 
note;  More'i  SoU*  to  Stair,  p.  sliv. ;  Bank. 
vol.  i.  p.  49  ;  Kama'  Stat.  LawAbridg.  K,  t. 

By  the  Mt  7  and  8  Vict.  c.  102,  1844,  va- 
rious penal  enactments  anent  to  Roman  Ca- 
tholics are  repealed.  The  act  7  and  8  Vict.  c. 
97,(1844),  regulates  the  application  of  charit- 
able dooations  and  bequests  in  Ireland;  lud 
the  act  14  and  15  Vict.  c.  60,  1851,  prevents 
the  assumption  of  ecclesiastical  titles  in  respect 
of  places  in  the  United  Kingdom. 

Bomui  Iaw.  The  Roman  lav,  the  prin- 
ciples of  which  are  so  remarkably  incorporated 
with  those  of  the  law  of  Scotland,  was  founded 
originally  upon  the  constitutions  of  the  ancient 
kings  of  Rome ;  next  npon  the  twelve  tables  of 
the  decemviri ;  then  upon  the  laws  or  statutes 
enacted  by  the  senate  or  by  the  people  ;  the 
edicts  of  the  prstor  and  the  R«8ponsa  Pmden- 
tum,  or  the  opinions  of  learned  lawyers ;  and, 
lastly,  upon  the  imperial  decrees  or  coostitu- 
tionsof  tiie  eraperors.  Authoritywas  also  given 
in  the  Roman,as  in  most  other  systems,  to  what 
is  called  customary  or  unwritten  law.  Those 
materials  were  first  reduced  into  a  Code  by 
the  order  of  the  Emperor  Theodosins,  a.d. 
438,  which,  under  the  name  of  the  Theedotian 
Code,  continued  for  several  centuries  to  be  the 
only  authoritative  compilatioi^  recognised  in 
the  western  part  of  the  empire.  Justinian's 
body  of  the  Roman  lav,  the  authority  of 
which  was  conQned  to  the  eastern  division  of 
the  empire,  was  compiled  and  finished  by 
Tribonian  about  the  year  533.  It  cousists, 
1.  Of  the  Inttititta,  containing  the  elements 
or  first  principles  of  the  Roman  law,  in  four 
books.  2.  Of  the  Digest  or  PandecU,  in  fifty 
books,  containing  the  opinions  and  writings 
of  eminent  lawyers.  3.  Of  a  new  Code,  or 
collection  of  imperial  constitutions,  in  twelve 
books — the  Theodosian  Code  having  been,  by 
the  lapse  of  a  century,  rendered  imperfect. 
4.  Of  the  NoveU,  or  new  constitutions  pos- 
terior in  time  to  the  other  books,  being  a 
Rupplement  to  the  Code  containing  the  new 
decrees  of  successive  emperors.  These  form 
the  Corpui  Jurit  Cioitis,  as  published  about 
the  time  of  Justinian,  and  which  soon  after- 
wards fell  into  oblivion,  until  about  the  year 
1130,  when  a  copy  of  the  Pandtdt  is  said  to 
have  been  found  at  Amalfi,  in  Italy ;  after 
which  the  study  and  authority  of  the  Ro- 
man law  was  revived  and  adapted  as  the  foun- 
dation of  most  of  the  European  codes.  The 
story  of  the  finding  of  the  Pandects  at  Amalfi, 
however,  is  considered  a  mere  romance,  or,  at 
all  events,  quite  inadequate  to  account  for  the 
revival  of  the  civil  law  after  it  had  been  al- 
together extinguished.  The  opinion  now  ge- 
nerally adopted  is,  tbat  the  Roman  law  was 
never  altogether  extioguishe<l,  and  that  the 
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extraordinary  iofiaence  which  it  hu  turtid 
over  every  system  of  jurisprudence  is  Esmp 
is  to  be  accounted  for  not  only  by  id  ndaa 
and  general  agreement  with  the  law  of  u- 
ture,  but  also  by  the  systematic  Bsaser  ii 
which  the  Romans  comploted  their  eoiiq«Hi, ' 
and  communicated  their  arts,  laotmagt,  ud 
manners  to  their  new  sabjeots.  Ths  A^ 
or  Pandectt  is  divided  into  seven  parti:  ik 
first  containing  the  slementa  of  law,  si  ■bu 
is  justice,  right,  &e. ;  the  second  part  tnoB 
of  judges  and  judgments;  the  third  of  p(^ 
sonal  actions,  &e. ;  the  fourth,  of  ceotnOi, 
pledges,  &c. ;  the  fifth,  of  wills  and  uni- 
ments,  &c. ;  the  sixth,  of  the  posMBoe  <i 
goods ;  and  the  seventh,  of  oblig&tioni,cTiaa 
punishments,  &c  The  ItutiiMtet  are  u  tft- 
tome  of  the  Digttt,  divided  into  fear  bvoli, 
correcting  the  Digttt  in  some  respecti,  vA 
arranged  more  systematically.  Ths  Am 
were  published  at  several  times,  without  u; 
method.  They  are  also  termed  AvAatia,* 
having  been  authentically  translated  fr« 
Greek  into  Latin ;  and  they  are  diiiM 
into  nine  collations,  constitutions,  or  *f- 
tions;  and  these  again  into  168  Novels,  fbich 
are  distributed  into  certain  chaplen  Tit 
first  collation  relates  to  heira,  eiecskn 
&c. ;  the  second  to  the  state  of  the  Chinl ' 
the  third  is  against  bawds ;  the  foartb  c»- 
corns  marriages,  &c. ;  the  fifth  forbidi  tlu 
alienatiou  of  the  possessions  of  the  Cbgrdi; 
the  siith  treats  of  the  legitimacy  of  chiblm. 
&C ;  the  seventh  of  witnesses ;  ths  el^lk 
ordains  wills  to  be  good,  although  imp«ieti: 
and  the  ninth  relates  to  sncceeaion  in  p^ 
tin.  To  this  body  of  the  civil  or  Romsi  hi 
is  added  the  Book  of  the  Fev»,  eiplaostHT  «f 
the  customs  and  services  due  by  subjedin 
assals  to  princes  or  superiors,  for  feu  hlJ 
of  them.  The  CoattiiiUioM  of  the  eaptrMi 
;  promulgated  either  by  retcrift,  *1^<^ 
the  letter  of  the  Emperor  in  aanwu 
those  who  inquired  the  law  of  hiv ;  or  ^1 
edict,  which  the  fimperor  issued  of  hit  «■■ 
accord ;  or  by  decree,  which  was  prfmooKtJ 
judicially  in  a  particular  cause.  Ths  E>- 
peror  possessed  the  power  of  issuing  nseriFi^ 
edicts,  and  decrees,  under  the  J«  rcyis,  akVii 
not  only  empowered  him  to  make  1hi>  h" 
exempted  him  iudividually  from  their  wr- 
cive  power.  See  on  the  subject  of  thisatliil«< 
Bladat.  vol.  i.  p.  80,  rf  teq. ;  Ertk.  B.  I  tit  1, 
6  27,  tl  »eq. ;  Stair.  B.  i.  tit.  1,  j  12;  ftj*" 
Introdvttion  to  the  Studp  of  CiM  Lm;  Gi- 
-  Dteline  and  FaU  of  the  Btm»l^ 
vii.  e.44j  TayUr't  ^lemtitU^Oiiii^ 
See  also  Law. 

Kood.    See  Partieata, 

Boof,  In  Edinburgh  and  olhtr  IHW  " 
Scotland,  where  there  are  nnaartMliW*'' 
or  lands  (as  they  are  callad),  «wUh|  *' 
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wveral  storeys  or  floors,  belongiog  to  different 
proprietors,  qaeations  Bometimes  nriBe  u  to 
tbe  burden  of  snpportiag  the  roof,  whioh  in 
one  wnse  may  be  said  to  be  common  to  the 
whole  tenement.  This  bnrden  is  asiiall;  re- 
gulated by  an  ezpren  clause  in  the  title-deeds 
of  the  several  parties  interested;  but  in  ab- 
sence of  such  special  covenant,  the  burden  of 
supporting  and  upholding  the  roof  lies  da 
jtm  on  tbe  proprietor  of  the  garret  or  upper 
floor.  Enh.  B.  ii.  tit.  9,  §  11;  SiiMtim, 
19th  Feb.  1708,  M.  14516;  Lvke,  Ist  Feb. 
1690 ;  Brovm'i  Svpp.  W.  258.  See  Common 
Inlerett. 

Botatum  of  Cropt.    See  Cropping. 

Bonp,    S«B  Artieta  of  Roup.    Avetittn. 

Boyal  Bu^lu.  A  royal  burgh  is  an 
incorporation  created  by  a  royal  charter, 
giving  jurisdiction  to  the  magistrates  within 
certain  bonnds,  and  vesting  certain  privileges 
in  the  inhabitauts  and  burgeases.  Sise  Bw^h- 
Royal.    Bwrgag»- Holding. 

Bi^irie  of  a  Statnta.  The  rnbric  of  a 
statute  is  its  title,  which  is  so  termed  because 
anciently  it  was  written  in  red  letters.  The 
mbrie  may  be  accounted  part  of  tbe  statute, 
nnd  m  iiMo  an  argnmeut  may  be  legitimately 
deduced  a  rvbro  ad  nu^rwn — i.  e.,  from  the 
rnbric  to  the  body  of  the  statnte.  Snk.  B. 
i,  tit  1,^49. 

Smmisg  JIaya ;  a  term  in  the  contract  of 
charter-party  used  in  con  trad  istinetion  to 
Working  Days,  and  referring  to  the  ship's  iay- 
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dags,  or  days  of  demurrage.  In  eompating 
by  ranniug  days,  they  are  reckoned  as  days 
in  a  bill  of  exchange ;  while  in  computing  by 
working  days,  all  Snndays  and  Custom-house 
holidays  are  excluded.  Bd^s  Com.  i.  577. 
See  Chafter-Party.     Denurragt. 

TjMiaang  Letten,    See  £^'ft«n>tion. 

Btumiug  8Mp ;  a  vessel  which  in  time  of 
war  does  not  sail  with  convoy,  is  technically 
said  to  run  the  voyage.  In  an  insurance  on 
a  running  ship,  if  tbe  undenrritera  are  given 
to  understand  that  there  is  even  a  chance  of 
convoy,  while  the  owners  have  already  re- 
solved to  ran,  the  contract  is  void.  BtU't 
Com.  i.  620.    See  Convoy.     Inmranes. 

Ttinirig.Laada ;  are  lands  where  tbe  alter- 
nate ridges  of  a  field  belong  to  different  pro- 
prietors. By  the  act  1695,  c  23,  a  division 
of  such  lands  was  authorised  to  be  made 
between  the  different  proprietors  according 
to  their  respective  interests,  with  the  excep- 
tion of  lands  belooging  to  burghs  or  incor- 
porations. This  division  may  1m  insisted  in 
before  the  judge-ordinary  or  justices  of  the 
peace.  Under  the  description  of  runrig-lands 
are  comprehended  lands  where  the  portions 
consist  not  of  ridges  only,  but  of  utem&le 
portrions  of  several  acres  each.  £rsib.  B.  iii. 
tit.  3,  §  59 ;  Bank.  i.  220 ;  BeVs  Prine.  $  1098 ; 
lUuit,  ib.;  KatMs'  Stat.  Law  Abridg.  it.  t; 
Taifs  Jvttiee  of  Ptaee,  and  Blair's  do.,  voce 
Planting ;  Shaad^t  Prae.;  Jwrid.  Styks,  2d  edit, 
iii.  151.    See  Bur^  Aen. 
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Sabbath.    Sea  Sunday. 

Sacraments.  The  act  1617,  c.  6,  lays  the 
burden  of  providing  necessaries  for  the  ad- 
ministration  of  the  sacraments  upon  the 
parishioners.  But  this  has  been  interpreted 
to  mean  the  heritors.  In  practice  the  ex- 
pense of  providing  communion  elements  falls 
on  the  teinds,  and  the  Court  of  Session  have 
always  been  in  use,  in  augmentations, to  decern 
for  a  special  sum  for  this  purpose.  When 
this  burden  is  laid  on  the  titular,  he  is  en- 
titled to  have  tbe  amount  allocated  on  the 
proprietors  of  the  several  lands  over  which 
his  titularity  extends.  L,8, 6s.  8d.  is  usually 
awarded,  bat  in  populons  parishes  L.IO  is 
sometimes  given.  Brsk.  B.  ii.  tit.  10,  §  50; 
Jiank.  ii.  69 ;  Dunhp't  Parodnal  Law,  289 ; 
Church  Lam  Styles,  313. 

Sftoreboigh;  or  aicherborgh,  a  "ricker, 
Kure,  sufficient  cautioner,  a  kind  of  caution 
ibond  more  especially  in  actions  or  pleyes." 
Skene,  h.  t. 

Sacrilege ;  is  any  violation  of  things  dedi- 
cated to  the  offices  of  religion.    Theft  be* 


comes  more  heinoin  when  sacred  things  are 
its  Bubjecte;  hut  in  Scotland  there  is  no  express 
enactment  which  declares  the  punishment 
more  severe.  There  are  instances,  however, 
of  capital  pnnishment  having  been  formerly 
inflicted  on  persons  convicted  of  stealing 
chalices,  priests'  omamenta,  and  the  like; 
iTums,  i.  108.  See  Violating  SeptUehres. 
Capital  punishment  for  sacrilege  in  England 
was  abolished  by  5  and  6  Will.  IV.  c.  81 ; 
explained  by  6  and  7  Will.  IV.  c.  4. 

Sak;  in  old  laW  language,  the  unlaw  or 
amerciament  paid  by  him  "  who  denies  that 
thing  which  is  proven  against  him  to  be  true, 
or  affirms  that  thing  whereof  the  contrary  is 
of  verity."     Skene,  A.  (. 

Balaiiea.  The  salaries  of  tbe  Judges  of 
the  Court  of  Session  have  been  found  not  to 
be  arrestable ;  and  according  to  Erskine  pen- 
sions from  the  Crown  are  not  arrestable  be- 
cause they  are  alimentary,  and  indeed  all 
salaries  annexed  "  to  offices,  in  so  far  as  they 
amount  to  no  more  than  a  reasonable  allow- 
ance for  the  decent  support  of  those  who  are 
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oamed  to  them,  though  the;  be  grsDtod  Dot 
by  the  Kiog  but  by  subjecle,  whether  com- 
iDuoities  or  priTsta  donors,  ought  on  the  same 
groDnd  to  be  accounted  &]imentary ; "  Erik. 
O.  iii.  tit.  6,  §  7.  It  has  been  found  that 
arrears  due  to  officers  in  the  array  ())ut  not 
on  half-pay),  miniaters'  stipends,  macers'  few 
and  dues  payable  to  the  principal  keepers  of 
the  Parliament-House,  are  arrestable  guoad 
exeatum,  BdCt  Com.  i.  126-31;  Srik.  B. 
iii.  tit.  6,  55  7,  8  ;  Slair,  B.  iiu  tit.  1,  5  37  ; 
Bant,  i.  159;  SuHitt.  AMilg.  vocibus  Courtt — 
King;  BroMni  m  Salt,  129;  DaHin^t  Sntion 
Prae.  41,  64;  Jfoc/ariatw'*  Jttiy  Prae.  5,  7,  8; 
Bnmm's  Sm^.  p.  101.    See  OMixt. 

SbIo^  Id  the  law  of  Scotlaod,  sale  is  a  con- 
MDsual  contract,  by  which  one  party,  called 
the  seller  or  vendor,  agrees  to  traoBfer  the 
property  of  a  subject,  in  oonsideratioD  of  a 
price  to  be  paid  by  the  other  party,  called  the 
purchaser  or  vendee.  Id  the  law  of  England 
■ale  is  defined  to  be  a  contract,  by  which  the 
eeller  at  once  transfeis  the  property  of  a 
subject,  in  consideration  of  a  price  paid  or  to 
be  paid.  There  is  this  difference,  therefore, 
between  the  laws  of  the  two  countries,  that, 
according  to  the  English  law,  a  thing,  when 
sold,  immediately  becomes  the  property  of 
'  the  purchaser  ;  whereas,  by  the  law  of  Jut- 
land, the  seller  does  not,  by  the  completion  of 
the  contract,  alienate  the  subject — he  only 
becomes  boUDd  to  alienate  it — the  alienation 
being  completed  by  delivery.  This  distiDction 
in  principle  between  the  laws  of  two  coun- 
tries is  important;  although  certain  peculiar 
provisions  of  the  law  of  England  render  the 

Siractical  differences  between  the  two  Bystems 
ess  prominent  than  might  have  been  antici- 
pated. Among  what  may  be  called  the 
equalising  peculiarities  of  the  English  law 
may  be  mentioned  : — 1.  The  qualified  nature 
of  the  right  of  property  in  certain  cases — 
while,  in  Scotland,  property  never  BigDiSra 
■uything  but  the  )tt«  in  re.  2.  The  English 
law  doctrine,  that  the  contract  is  not  com- 
pleted without  payment  of  the  price,  unless 
credit  has  been  expressly  given,  or  unless  the 
subject  has  been  delivered  unconditionally,  or 
unless  earnest  has  been  paid — although  pay- 
ment of  earnest  does  not  entitle  the  buyer  to 
take  away  the  goods  without  paying  the  price. 
S.  The  doctrine  that  a  sale  of  goods  in  nuntef 
overt  isgood,  though  the  goodsshould  turnout 
not  to  have  been  the  property  of  the  seller  ; 
ma  Market  Overt.  Ana,  4.  The  doctrine  of  re- 
puted ownership,  which  secures  the  creditors 
of  those  who  retain  the  possession  of  goods 
which  they  have  sold.  See  Reputed  Oienerihip. 
Id  the  law  of  Scotland  the  contract  of  sale 
is  completed  by  simple  consent.    But 
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upwards,  is  good,  ualeiB  the  buyer  acoepi  aad 
actually  receive  part  of  the  goods ;  or  give 
something  as  earnest ;  or  unless  aoma  note  or 
memorandum  in  writing  be  made,  aod  Rgned 
by  the  parties  to  be  chargad  by  raeb  con- 
tract, or  their  agents  thereunto  anthuised; 
29  Car.  II.  c.  3,  5  17.  The  doctrioe,  that 
consent  alone  is  sufficient  to  eomplete  tlM  con- 
tract of  sale  in  the  law  of  ScotUiid,  iantgect, 
however,  U>  certain  exceptions.  Thus,  writ- 
ing is  necessary  to  prove  the  oonaent,  wlttnnt 
the  parties  stipulate  that  writing  ahall  intv- 
vene  ;  and  in  the  sale  of  heritable  propertj 
and  of  ships,  writing  is  legally  iDdt^Miaslile. 
See  Saie  of  land.  Ship.  Ve»diiitm  «^  SUf. 
Evidtnee.  The  parties  may  make  the  puriSea- 
tieD  of  a  condition  essential  to  the  eompletiai 
of  the  contract,  and  such  a  condition  ia  ealM 
suspensive  condition,  or  a  condition  prm- 
dent — until  the  fulfilment  of  which  there  » 
uo  proper  sale.  It  has  been  fonnd  in  Ba^ 
land,  that  a  condition  adjected  to  m  sale  «f 
goods,  that  they  shall  be  approved  of  by  ths 
bnyer,  within  a  certain  time,  is  intended  fiw 
the  benefit  of  the  buyer  only,  and  that  tfe 
sale  becomes  absolute  on  the  Ijtpae  of  tk 
specified  time,  without  intimation  of  th« 
buyer's  approbation.  HumfAriea,  16  EatL  45, 
cited  in  Brown  on  Sale,  36.  It  is  aometiBH 
agreed  by  a  retailer,  that  if  he  do  not  sell 
goods  within  a  certain  time,  he  sh&Il  be  en- 
titled to  return  them  to  the  wholeaale  dealsr 
from  whom  he  had  them.  See  Sak  oi 
Return.  A  sale  on  arrival  is  a  sale  of  gotii 
comingfrom  abroad  :  if  the  goods  do  not  «>■& 
there  is  no  sale.  In  conditional  sales,  whSr 
the  condition  is  pendent,  neither  party  isst 
liberty  to  resile ;  and  the  accomplishmeni  «f 
the  condition  has  a  retrospective  effect  to  O* 
date  of  the  contract,  so  that  if  either  thosU 
die  in  the  interim,  his  rights  nnder  the  ea»- 
tract  would  pass  to  bis  heir.  If  the  seller, 
ptttdenle  conditime,  sell  the  goods  to  a  third 


ConditiiHuU  ObligatioR,  Siupmtive  Cimdi- 
(ton.  By  the  Roman  law,  and  also  by  the  la* 
of  England,  where  any  operation  of  weigfai^, 
measuring,  or  the  like,  remains  to  be  per- 
formed, the  contract  of  sale  is  incomplsla. 
There  do  not  appear  to  be  any  adjndged  enei 
ostablisbing  this  rule  in  the  law  of  Seotlaad ; 
nor,  according  to  the  principle  of  tihe  Seofeh 
law,  is  such  a  rule  necessary,  becaoae,  wbiK 
by  the  law  of  England,  the  completion  of  th« 
contract  transfers  the  property  (which  it  irre- 
concileable  with  the  notion  that  the  subject  is 
not  yet  known  or  defined],  in  the  law  of  Scat- 
land  the  contract  may  be  completed  witbMit 
transferring  the  property.  Insuch  cases,  by  th» 

„     law  of  Scotland,  the  seller,andnotthe  beyer, 

land,  by  the  statute  of  frauds,  no  contract  for    has  the  risk  of  the  subject  net  yetaeparated 
the  sale  of  goods,  for  the  price  of  L.IO  or  I  from  the  mass.    Set  FericHtnm  and  i»rn. 


SAL 

If  it  be  found  that  the  Rubject  of  the  sale 
las  previously  perished,  there  is  no  sale. 
[Iiere  may,  bowever,  be  the  sate  of  something 
rhich  has  not  vet  come  into  existence.  See 
ies  Futwa.  Spei  Emptio.  And  there  may 
ta  a  sale  of  what  belongia  to  another.  See 
ia  Alitna.  As  a  general  role,  everything 
idapted  to  the  parpoees  of  commerce  may  be 
old,  except  vhere  the  sale  is  prohibited  by 
tiw.  But  there  are  certain  things  which, 
rem  their  nature,  are  held  to  be  placed  extra 
otatnerdum.  See  Res  Puhlica.  Ret  Sacrir. 
I'he  GODtracte  vliich  are  prohibited  on  accoant 
if  their  opposition  to  law  or  public  morals 
ire  considered  in  the  articles  Paeltim  lUieiltun. 
Smuggling.  Ofica,  iic.  As  to  the  requisite 
[ualities  of  the  price,  which  is  another  es- 
ential  of  the  contract  of  sale,  see  the  article 
?rux.  The  consent  of  the  parties,  which  is 
,he  third  essential  of  the  contract,  means  the 
Mt-existenco  of  a  mutQally  expressed  purpose 
4)  buy  and  to  sell.  If,  therefore,  a  merchant 
nakes  an  offer  by  letter  to  buy  goods,  and, 
Mfore  the  letter  reaches  its  destination,  sends 
mother  letter  recalling  his  offer,  there  is  no 
tale,  even  although  the  party  to  whom  the 
)irer  is  made,  before  receiving  the  second 
etter,  should  have  sent  off  an  acceptance; 
or  in  such  a  case  there  is  no  co-existence  of 
i  reciprocal  wish  to  buy  and  to  sell.  Of 
;ourse,  if  the  party  to  whom  the  offer  is  made 
luffera  any  loss  in  consequence  of  the  offer, 
.he  other  party  will  be  bound  to  make  repara- 
:ton.  The  parties  must  also  be  agreed  as  to 
.he  snhject  of  the  sale.  If  they  differ  in 
vrpore — i.  e.,  if  the  seller  agrees  to  sell  one 
:hing,  and  the  buyer  to  buy  another — there 
s  no  sale.  By  the  Roman  law,  if  they  agreed 
''n  torfort,  but  differed  as  to  something  acces- 
wry  to  it,  the  sale  was  ralid.  If  there  be  no 
^rror  in  torfore,  but  if  there  be  error  as  to 
the  substance  of  the  thing,  or  any  of  its  ea- 
iential  qualities,  without  which  it  would  not 
be  entitled  to  the  name  under  which  it  is 
leld,  there  is  no  sale.  See  &roT  in  Etun- 
(iaiibvt.  If  there  be  error  only  as  to  some 
u^idental  quality,  the  sale  is  good.  The 
parties  most  be  agreed  as  to  the  price  ;  hot  if 
:he  buyer's  price  be  larger  than  the  seller's 
price,  the  sale  is  good  at  the  seller's  price, 
lince  both  hare  consented  to  that  price.  The 
parties  must  agree  that  the  contract  shall  be 
tale,  and  no  other  contract. 

No  one  can  be  a  party  to  the  contract  of 
lale  wbo  is  not  capable  of  consent.  See  Idiot, 
Pupil.  MiwiT.  Marriage.  Alien.  A  wife 
may  sell  any  subject  belonging  to  herself, 
provided  her  husband,  as  her  legal  curator, 
;ive  his  consent.  Debta  due  by  a  constitnent, 
purchased  by  his  factor  or  agent,  are  held  as 
purchased  for  behoof  of  the  constituent,  and 
10  claim  can  be  sustained  bnt  for  the  trans- 
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acted  snm.  If,  therefore,  factors,  agents, 
trustees,  and  others  in  similar  circumstances, 
purchase  debts  due  by  their  constituents  for 
a  sum  leas  than  they  will  bring,  they  can  only 
claim  the  sum  which  they  "have  actually  paid, 
and  not  tbe  full  amount  of  the  debt,  or  the 
dividend  which  may  be  paid  upon  it;  and 
this,  even  although  the  factory  should  con- 
tain a  clause  expressly  authorising  the  factor 
to  make  such  acquisitions  for  his  own  behoof. 
A  common  agent  in  a  process  of  ranking  and 
sale  was  found  disqualified  from  purchasing 
the  estate  exposed  under  his  direction  ;  York 
Buildings  Co.,  8th  March  1793,  Xor.  13,367. 
and  4  Dow,  379.  See  Ranting  and  S(Je. 
Factors  appointed  by  the  Court  in  a  sequestra- 
tion of  a  land  estate  are  prohibited  by  Act 
of  Sederunt  from  buying  in  and  compound- 
ing the  debts  affecting  it;  A.  S.  25th  Dec. 
1708. 

The  obligations  which  the  seller  incurs  by 
the  completion  of  the  contract  are,  1.  The 
delivery  of  the  thing  sold,  where  it  is  not 
already  in  the  possession  of  the  buyer.  The 
seller  must,  at  his  own  expense,  take  the 
steps  necessary  for  implementing  this  obliga- 
tion, and  freeing  the  subject,  if  it  be  in  the 
possession  of  a  third  party.  He  is  likewise 
bound  to  free  the  subject  from  all  burdens  or 
incumbrances.  In  the  sale  of  heritage,  this 
is  a  doctrine  of  great  importance ;  and  the 
records  furnish  the  means  of  discovering  the 
incumbrances  which  exist.  See  Incvmbraneei. 
Siareh  of  Incvmbranea,  In  absence  of  express 
stipulation,  the  seller  is  bound  to  deliver  the 
subject  as  soon  as  the  buyer  demands  it ;  pro- 
vided the  latter  has  paid,  or  offers  to  pay,  the 
price.  Where  nothing  has  been  stipulated 
as  to  the  place  of  delivery,  the  seller  is  hound 
to  deliver  the  subject  only  in  the  place  where 
it  was  at  the  time  of  the  sale.  If  the  sale  lias 
not  been  upon  crediti  the  buyer  cannot  de- 
mand  delivery  of  any  part  of  the  subject, 
without  payment  of  the  whole  price.  Aud 
even  when  the  sale  is  opon  credit,  the  seller 
is  not  bonnd  to  deliver,  if,  after  the  contract, 
tbe  seller  has  become  insolvent,  and  unable 
to  pay  the  price.  But  even  in  this  case,  if 
the  buyer  or  his  creditors  be  willing  to  pay 
the  price  where  the  sale  has  been  for  ready 
money,  or  to  give  security  where  it  has  been 
upon  credit,  the  seller  is  bound  to  deliver  in 
like  manner  as  if  the  buyer  were  solvent.  It 
has  been  questioned,  whether  tbe  seller  may 
be  compelled  to  make  delivery,  or  whether  he 
is  entitled  to  be  relieved  of  his  obligation  on 
paying  the  damnum  et  interetse.  See  this 
question  discassed  in  tbe  article  Factum  Praa- 
taadvm.  If  the  seller  unduly  delays,  or  al- 
together fails,  to  make  delivery,  he  must 
make  up  the  loss  thereby  occasioned  to  the 
buyer.    See  Mora.    Damaga.    It  has  becu 
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qnesttoned,  wliether  the  seller's  obligE^ioD  is 
fulfilled  by  his  merely  making  deliveiy,  or 
whether  he  is  also  bound  to  make  the  buyer 
proprietor  of  tbe  thing  sold.  By  the  Roinan 
law,  if  tbe  seller  sold  the  subject  believing  it 
to  be  his  own,  the  buyer  could  not  reject  it 
on  the  ground  of  defect  in  the  title,  or  make 
any  claim  for  indemnification,  before  he  was 
actually  disturbed  in  the  pouession.  But  if 
tbe  seller  knew  it  not  to  be  bis  own,  he  might 
be  sued  even  before  eviction.  Stair  adopts 
this  rule  in  its  full  extent ;  B.  i.  tit.  14,  §  1. 
The  question,  however,  does  not  seem  ever  to 
have  been  tried  in  tbe  Scotch  courts  in  tbe 
case  of  a  sale  of  moveables ;  and,  perhaps, 
were  such  a  question  to  occur,  the  rule  of  the 
Roman  law  might  be  followed.  But  it  is  cer- 
tain that,  by  tbe  lav  of  Scotland,  the  buyer, 
when  there  is  no  stipulatiou  to  tbe  contrary, 
is  entitled  to  reject  any  title  to  herit^e 
which  is  not  sufficient  securely  to  convey  the 
property.  See  Sai«  of  LaM.  Progrtas  of 
TitUi.  Tbe  seller  is  not  only  bound  to  deliver 
the  subject,  but  is  also  bound  to  warrant  the 
buyer  against  eviction.    See  Warrandie^. 

By  the  Roman  law,  if  the  buyer  found  that 
the  subject  was  so  deficient  in  either  quan- 
tity or  quality  as  that,  had  he  known  the  de- 
ficiency, he  would  not  have  entered  into  the 
contract,  he  was  entitled  to  sue  for  repetition 
of  a  part  of  the  price  corresponding  to  the 
deficiency  \  but  this  rule  does  not  appear  to 
have  been  adopted  in  the  law  of  Scotland. 
See  Quanti  Minorit  Actio. 

The  obligatious  of  the  buyer  are — to  pay 
the  price,  and  to  take  possession  of  the  thing 
sold.  Where  no  term  is  agreed  upon,  the 
seller  may  demand  payment  of  the  price  ira- 
mediat«ly  upon  offering  sale  of  the  thing 
sold.  If,  after  tbe  sale,  tbe  seller,  with- 
out any  fault  of  bis  own,  has  become  unable 
to  make  delivery,  the  prine  is,  notwithstand- 
ing, due  by  the  buyer.  See  Penculum.  But 
the  buyer  cannot  demand  payment  of  the 
price  while  he  is  himself  in  mora  in  deliver- 
ing the  subject.  With  regard  to  tbe  cases  in 
which  interest  is  due  on  acconnt  of  mora  in 
imying  the  price,  see  the  article  laUrett. 
When  no  special  agreement  has  been  made 
as  to  assuming  possession  or  carrying  away 
the  subject,  or  when  a  certain  time  is  not 
allowed  by  the  cnstom  of  the  country,  or  of  a 
particular  trade,  the  buyer  may  be  called 
upon  to  do  so  immediately.  If  he  unduly  de< 
lay,  he  will  be  liable,  in  the  case  of  moveables, 
for  warehoDsa  rent  or  other  expenses  in  keep- 
ing the  subject.  But  it  has  been  decided  in 
the  English  conrts,  that  the  neglect  of  the 
buyer  to  carry  away  the  subject  does  not 
entitle  the  seller,  of  his  own  authority,  to 
annnl  the  contract,  and  resell  the  goods.  With 
regard  to  the  risk  of  a  subject  sold,  but  still 
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undelivered,  see  tbe  article  iVmbw. 
soon  as  the  subject  is  delivereil,  it  b»« 
property  of  tbe  buyer,  provided  it  t 
to  the  seller  at  the  time  of  the  aale.  Tht 
right  of  property  is  not,  as  it  was  in  tk 
Roman  law,  in  dependenee  antil  tbe  paj- 
ment  or  securing  of  the  price  ;  the  bvyw 
being  uncontrolled  in  the  use  of  tbe  snlgMi 
as  soon  as  it  is  delivered  to  him,  whether  tb* 
price  has  been  pAid  or  not ;  Stair,  B.  t  tit 
14,  §  2. 

The  contract  of  sale  may  be  brought  la  ss 
end  without  being  implemented  ;  aod  its  ia- 
solution  is  distinguished  from  its  origiai! 
nullity.  Dissolution  may  take  place  Mtbcr 
by  consent,  or  in  consequence  of  certain  cir- 
cumstances attending  Oie  fonnmtion  of  tb 
contract,  which  may  entitle  one  of  the  pir- 
tiei  to  resile.  Coostraist,  or  fraud  indwisg 
the  contract,  are  grounds  of  dinolntion.  Om 
great  distinction  between  a  eontrmct  voil  ■ 
tni'tt'o  and  one  only  voidable  is,  thmt,  b  tk 
former,  everything  following  npon  the  «e- 
tract  partakes  of  its  nullity,  and  the  beyef 
acquires  nopropertyinthethingBold;  iatbt 
latter,  the  contract  is  good  until  cballenpd. 
The  buyer,  therefore,  in  such  a  estae  acqnirM 
a  property  in  the  thing  sold,  which  he  ■»< 
transfer  to  a  third  party,  whose  title,  if  he  U 
f»  bona^e,  will  not  be  aSbcted  by  the  nxt 
of  the  former  contract.  See  Farce  tatd  Ftv. 
Fraud.  Error  in  Esienlialibu*.  When  & 
contract  is  dissolved  by  mutual  conaent,  thiegt 
are  restored  to  the  situation  in  which  tktj 
were  previousto  tbe  sale.  Itiaequival^t* 
a  consensual  dissolution,  if  the  pu-tiea  sattr 
into  a  second  contract  coneeming  tbe  i»mt 
thing ;  as,  for  example,  when  it  is  resold  br 
a  greater  or  smaller  price.  In  Seotland  tbr* 
can  be  no  sale  by  one  who  has  no  pn^wrtyb 
the  thing  sold.  See  Labet  ReaUt.  MmU 
Overt.  The  contract  may  be  dissolved  ia  «•• 
sequence  of  the  purification  of  a  reaolMiTt 
couditioD — ■'.  e.,  on  the  arrival  of  an  evMtit 
which  it  was  previously  agreed  that  Uw  em- 
tract  should  determine.  See  Sttol%in*  Cm- 
diliott,  Paetiin  <h  Rdrmendtndo.  P^^ 
Legis  Commiuoria.  A  tale  on  tritU  is  >■  as- 
ample  of  such  a  condition.  By  snch  s  ex- 
tract the  property  and  tbe  risk  are  tru^nil; 
but  under  the  condition  that,  if  tbe  *ri|M 
does  not  please,  the  buyer  may  retara  tt. 

The  supervening  insolveucy  of  wA 
has  very  important  effects  on  tbe  o 
sale.  And  the  law  provides  varioDsn 
prevent  loes  to  either  party.   See  JUl__ 
page  in  Tramitv — BeUniioit — for  tk«  ■ 
remedies.  Shonld  the  seller  beeomli 
after  the  completion  of  tliii  iiiiiIimI.M 
is  merely  a  personal  creditor  lor  ttvi_ 
of  tbe  thing  sold  ;  nor  istbli  rriafeai 
affected  by  the  circumstuiee  of  Miti 
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not  hafing  paid  the  price.  In  either  case,  he 
is  in  DO  better  situation  than  the  seller's  other 
creditors.  Wliere,  again,  the  su^ect  has  been 
delivered  before  the  seller's  failure,  it  is 
placed  entirely  beyond  the  diligence  of  his 
creditoTv.  In  certain  circumstances  the  ba;er, 
wbeo  aware  that  he  vill  not  be  able  to  paj 
the  prise,  ia  entitled  and  bound,  with  the 
seller's  consent,  to  rescind  the  contract  and 
refuse  to  take  deliver;  of  the  goods.  See 
Rgeetim  in  Trantitu.  Where,  however,  the 
seller  refuses  his  assent,  or  where  there  are 
circnmstances  inferring  that  he  has  made  his 
election  not  to  rescind  the  contract,  he  will 
not  be  entitled,  on  the  buyer's  bankruptcy, 
to  demand  the  goods. 

Peculiar  rules  are  sometimes  brought  into 
operation  in  consequence  of  sale  being  com- 
biaed  with  other  contracts;  as  where  tba 
thing  sold  is  something  which  the  seller,  in 
the  exercise  of  bis  art,  agrees  to  manafactare 
for  the  buyer — e.  g.,  where  one  buys  a  ■ 
riage,  or  a  ship,  to  be  built  by  the  seller. 
England,  such  contracts  are  not  within  the 
statute  of  frauds,  and  the  property  does  not 
pass  until  the  thing  is  finished,  although  the 
price  may  have  been  paid.    In  a  Scotch 
however,  where  the  price  of  a  ship  was  to  be 
paid  by  instalments,  at  laying  the  keel,  at 

filanking  to  the  top  of  the  gunwale,  and  at 
Hunching,  there  was  held  to  be  an  appropria- 
tion to  the  buyer  from  the  time  of  laying  the 
keel;  Sinuov,  2d  August  1786,  Mor.  14,204. 
And  the  doctrine  of  this  case  was  afterwards 
adopted  in  theBnglifib  courts;  WoodtY.  Rut' 
let,  1822,  5  Bam,  and  AUi.  942.  Ste  BeiCt 
IltiuU  i.  384.  See  the  subject  of  Sale  very 
ably  treated  in  the  late  Mr  Mungo  Brown's 
"Treatise  on  Sale."  See  also  .Stair,  B.  i. 
tit.  14  ;  Mera'i  Nola,  p.  Ixxxv. ;  Jfr  Brodie't 
Supp.  849;  Enk.  B.  iii.  tit.  3,  $3  ;  Beii't 
Com.  i.  434;  Bant.  i.  407,  et  leq.;  BdPt 
Frine.  \  85,  «t  uq.  889 ;  lUwt.  ib. ;  Hmter't 
Landlord  and  Tenant;  Bell  m  Purehoiet't  Tttk, 
ii.  142;  Rom' i  Ltd.  ii.  65. 

In  the  case  of  Havsen  v.  Craig,  Feb.  4, 1859, 
21  D.  432,  a  cargo  of  oil  prepared  for  sale, 
weighed  and  lying  ready  for  delivery,  was 
sold.  In  the  notes  of  sale  which  were  ex- 
changed the  number  of  tons  waa  stated,  and 
a  slump  price  per  ton  for  the  whole  cargo. 
By  the  usage  of  the  trade,  the  purchaser  had 
light,  either  before  or  after  delivery,  to  check 
the  quantity  and  quality  of  the  oil,  and  was 
entitled  to  a  deduction  for  any  sedtmenta  or 
"  foots "  that  might  be  found  in  the  casks. 
Before  the  delivery  the  greater  part  of  the 
oil  was  burned.  The  Court  held  that  the 
bought  and  sold  notes  afforded  the  means  of 
ascertaining  the  price,  and  that  the  right  to 
check  the  quantity  and  quality  not  being  a 
Buspensive  condition,  the  contract  of  sale 
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complete,  and  the  risk  transferred  to  the 
purchaser.  Lord  Joatice-Cterk  Iholis  ob- 
served— "  I  hold  that  the  sale  of  a  mass  of 
fungibles,  certain  and  known  by  general 
description,  but  of  nnaseertaiued  extent,  at  a 
rate  of  price  according  to  measure,  weight, 
or  Dumber,  is  not  a  complete  personal  con- 
tract of  sole,  such  as  will  operate  a  transfer 
of  the  risk  to  the  buyer,  until  the  mans 
shall  have  been  measured,  .weighed,  or 
counted,  and  so  the  price  ascertained.  It 
is  the  non-ascertainment  of  the  price  by  the 
contract  that  makes  the  contract  incom- 
plete. How  far,  then,  is  this  principle 
applicable  to  the  case  in  hand!  X)oe«  the 
statement  of  the  quantity  in  the  contract 
remove  that  uncertainly  of  the  price  which 
alone,  in  the  cose  supposed,  derogated  from 
the  completeness  of  the  contract?  I  am  of 
opinion  that  it  does,  and  that  the  price  in 
the  case  before  us  is  not  uncertain,  because 
there  is  within  the  contract  itself  not  a 
statement  of  the  cutnu/o  price  certainly,  but 
a  statement  of  particulars  which  enables 
any  man,  withoot  going  beyond  the  contract, 
by  simple  arithmetical  process,  to  ascertain 
the  emmvto  price  for  himself." 

By  the  Mercantile  Law  Amendment  Act, 
19  and  20  Vict.  c.  60, 1856,  it  is  declared  that 
goods  sold,  but  not  delivered,  shall  not  he 
attachable  by  the  creditors  of  the  seller. 
When,  also,  the  first  purchaser,  before  de- 
livery, sells  to  another,  the  original  seller 
is  not  eutttled  to  retain  the  subject  in  a 
question  with  the  secotid  purchaser,  or  other 
in  his  right,  for  any  debt  or  obligation  due  by 
the  original  purchaser,  but  only  for  the  price 
of  the  subject,  or  for  performauce  of  the  ohli- 

fations  or  conditions  of  the  contract  of  sale, 
t  is  further  declared,  however,  that  any 
seller  of  goods  may  arrest  or  poind  the  goods 
sold  while  in  his  possession  at  any  time  prior 
to  the  date  of  the  sole  to  a  second  purchaser 
being  intimated  to  the  original  seller;  and  such 
arrestment  or  poinding  bos  the  same  opera- 
tion and  effect  in  a  competition  as  an  arrest- 
ment or  poinding  by  a  third  party.  By 
the  same  Act,  a  seller  is  not  now  held  to 
warrant  goods  udIces  he  shall  have  given  an 
express  warranty  of  the  quality  or  sufficiency, 
of  the  goods,  or  unless  the  goods  have  been 
expressly  sold  for  a  specified  and  particular 
purpose. 

^ile  of  land.  In  Scotland,  every  pro- 
prietor of  heriUge  must  have  a  written  title ; 
and  that  legal  rule,  combined  with  the  pe- 
culiarities connected  with  the  Scotch  syBt«ro 
of  records,  renders  the  doctrine  as  to  the  sale 
of  land,  in  some  particulars,  different  from 
that  as  to  the  sale  of  moveables.  In  so  far 
as  this  subject  is  connected  with  feudal  con- 
veyancing,    see    ifiipositien.       Con/Tnatim. 
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RaignaHon.  Satine.  Precept  of  Satme.  Intlnt' 
ment  of  Sonne  Apparent  Heir.  Bimnding 
Charter.  Bargage.  Charter.  Charge.  Cog- 
nition and  Satine.  Comolidation.  Convet/- 
aneing.  Heir.  Liferent.  Mttsivet.  Pre- 
teriptien.  Progrett  of  TitUe.  Qatiguidem. 
Redeemable  Rights.  Sear(A  of  Iiteumbraneee. 
Tetting  Clante.  TiUet  to  Land,  Warrandice. 
And,  in  addition,  the  folloiriog  rules  as  to 
the  contrMt  itaelf  are  important: — In  the 
sale  orheritable  property  writing  is  absolutelv 
required,  not  only  u  a  means  of  proof,  but 
also  as  a  solemnity  iritbout  whicb  tbe  con- 
tract is  not  biuding,  altbougb  ita  existence 
be  ndmitted,  or  offered  to  be  proved  <diunde, 
or  eveu  by  oath  of  party.  Even  where  the 
contract  has  been  reduced  into  writing,  it  is 
Dot  binding,  rebut  integrit,  if  the  writing  be 
defective  in  the  solemnities  required  by  law, 
although  the  Bubecription  should  be  acknow- 
ledged. Where  the  contract  is  in  the  form 
.of  ao  offer  and  acceptance,  or  of  mutual  mis- 
sivea,  both  writings  must  be  probative.  See 
Mittivea.  There  may,  however,  be  an  ef- 
fectual bargain  for  the  sale  of  heritage  in  the 
form  of  a  unilateral  obligation — e.  g.,  of 
a  promise  or  obligation  to  sell.  In  such 
cases,  it  is  enough  that  the  promise  be  con- 
tained in  a  probative  writing  binding  the 
seller.  Rei  iiitenentui  may  also  bar  the 
right  of  resiling  from  an  informal  written 
contract.  See  Rei  Intervmitas,  The  comple- 
tion of  the  contract  raises  an  obligation  on 
the  seller's  part  to  transfer  the  property  of 
the  subject  to  the  purchaser,  and  to  establish 
it  In  his  person  by  a  valid  title.  Until, 
therefore,  such  a  title  is  offered  to  the  pur- 
chaser, he  is  not  obliged  to  pay  the  price. 
This  right  et  the  purchaser  to  object  to  a 
defective  title  may  be  renoanoed ;  and  it  ia 
frequently  agreed  between  the  parties  that 
the  purchaser  shall  be  satisfied  with  the  title 
as  it  stands.  The  effect  of  such  an  agreement 
is  to  bar  the  purchaser  from  objecting  to  the 
title,  or  refusing  to  pay  the  price,  on  the 
ground  of  its  being  defective.  See  Prograsof 
Titles.  But  it  does  not  discharge  the  seller's 
obligation  under  the  warrandice  in  case  of 
eviction.  In  absence  of  such  an  agreement, 
where  the  seller's  title  is  defective,  the  buyer 
is  not  entitled  both  to  retain  the  price  aod 
the  subject  until  a  good  title  is  offered.  He 
must  make  his  election  either  to  pay  the 
price  or  to  renounce  the  bargain  altogether. 
See,  as  to  the  sale  of  laud,  and  the  completion 
(rf  titles,  BeU  m  Purchater's  Title ;  Stair,  B.  i. 
tit.  10,  5  9  ;  Erik.  B.  iii.  tit.  2,  §  2 ;  Broim 
on  Sale,  54,  232  ;  BeWe  Princ.  §  889  ;  BeU  on 
Deedt,  i.  144. 

Sals  and  BotoriL ;  is  a  contract  by  which 
goods  are  delivered  by  a  wholesale  dealer  to 
a  retailer,  to  be  paid  for  at  a  certain  rate,  if 
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sold  agiun  by  the  retailer ;  and  if  Mt  nU,  u 
be  returned  to  the  vendor.  WbeBDotiBcii 
specified  for  the  return,  if  the  goodi  in  w 
returned  within  a  reasonable  time,  tht  m- 
tract  becomes  absolute,  and  the  price  aij  M 
recovered  fVom  the  retailer  as  ^n  s  bnn. 
In  a  case  of  this  kind  in  England,  rbtn  ii« 
goods  had  not  been  returned  witUs  ii 
months,  the  judge  expressed  his  opiokaili: 
the  sale  had  become  aboolate.  BaHej,  PA 
N.  P.  C.  56  ;  Brown  on  Sale,  37  ;  ACilit. 
i.  269  ;  BeWs  Princ.  §  109 ;  Jforv't  Xila  » 
Stair,  Ixxxviii. 

Sale,  Power  of.    See  Powr  ef  SA. 

Salmoa-Fuhin^.  The  right  to  U  &; 
salmon  in  rivers  and  estuaries,  witUi  » 
mark,  or  where  the  sea  ebbs  and  fiow^  «k^ 
wise  than  with  the  rod,  is  taler  rafili«,  ni 
cannot  be  exercised  by  a  SQluect  «itkn  i 
grant  from  the  Crown.  A  grant  is  Me 
either  by  an  express  conveyance  of  a  all* 
fishing,  cum  pitcatwne  saiMMtuK,  or  bj  ib 
conveyance  of  lands  cum  piteatiotSM,  <t « 
piteariis,  followed  by  forty  yoanf  pomaia  ■'' 
salnon-fishing ;  or  by  the  erection  tf  bti 
into  a  barony.  It  has  even  been  foasdib: 
possession  on  a  grant  enm  pitailMMtai  hi 
subject-superior,  himself  entitled  to  aimcr 
fishing,  followed  by  poasesaioa,  is  ssfiutii'-' 
establish  the  right.  It  has  been  nfttld- 
decided  that  following  up  a  oonreyua  » 
pitcationibut,  by  fishing  salmon  with  Ik  nt 
or  spear,  ia  not  sufficient  to  establist  i  tiC- 
to  salmon -fishing.  A  right  of  salmoe^i^' 
may  be  given  to  one  who  has  no  rigbtWO' 
lands  on  either  ude  of  the  river;  sad  t^ 
right  to  the  fishing  necessarily  implia  > 
power  of  Ur^ging  the  fishing-aals  t«  th 
adjacent  banks;  but  it  will  not  amftrtk' 
right  of  constructing  towing-paths  «  Ik 
banks  of  the  river,  or  of  making  aayeMi» 
inalvtofiuKinie.  If  ariver  shoDld  duspa 
eonrse,  the  right  of  fishing  in  this  rim  (il 
not  be  loot  to  the  heritor  entitled  to  il ;  be 
he  may  follow  the  river  in  ita  new  cewtt.v' 
his  excluuve  right  of  fishing  will  rsBvi  t 
long  as  the  water  of  the  river  eaa  fe  '" 
tingnished  fVom  the  water  of  the  MC  ^ 
tain  mechanical  contrivances  for  ti^ 
salmon  are  prohibited  by  law,  in  rivsn  vWn 
the  sea  ebbs  and  flows,  and  in  eotosriH :  n' 
no  practice,  however  long  eontbisi  v2 
justify  any  illegal  mode  of  fishing.  S«e  ft^ 
«eU.  The  right  of  crnive-fishmg  m^^ 
granted  by  the  Crown,  even  Uiongk  pren» 
rights  of  fishing  have  been  granted  t»  rt* 
heritors,  provided  the  craive-lshing  riUw! 
materially  interfere  with  thoas  rights  A 
formofthecrnive8andcruive^likes,sidnr 
ons  regulations  as  to  this  mode  Of  Ukitf,!" 
settled  by  statutes  and  decisiont.  ntsrt) 
Cleo.  IV.c.39,dir«cte  that  Satarday'idtp.*' 
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the  width  of  the  hecks  or  bare,  u  regolated 
by  1477,  c.  73,  shall  bo  obserTed,  under  a 
penaltT  of  from  L£  to  L.20  for  each  offence. 
The  old  appointment  for  Saturday's  slop  is, 
that  in  all  craives  the  hecks  be  raised  to 
the  breadth  of  a  Scotch  ell  (three  feet  one 
iuch),  from  six  o'clock  on  Saturday  evening 
till  sunrise  on  Monday ;  and  the  old  breadth 
of  the  space  between  the  bars  or  hecks  is  three 
inefaes.  No  contrivance,  by  covering  the 
hecks  with  sheets  or  otherwise,  whereby  the 
passage  of  fish  between  them  wonld  be  stopped, 
U  lawful. 

During  a  certain  period  of  the  year,  called 
cht»-time,  salmon-fisbing  is  altogether  pro* 
hibited.  By  the  act  9  Qeo.  IV.  c.  39,  the 
close-time  ie,  between  the  loth  October  and 
I5th  February  succeeding  for  all  but  rud- 
Gshiog,  and  between  Ist  November  and  IStb 
February  for  rod-flshlng ;  but  the  fishings 
in  the  Tweed  and  the  Solway  Firth  are  ex- 
cepted from  the  operation  of  the  act.  The 
Tweed  Fisheries  Act,  1857,  20  and  21  Vict. 
E.  149,  was  amended  by  22  and  23  Vict.  c. 
70,  1859;  and  by  it  the  annual  close-times 
are  declared  to  extend  from  the  14th  of 
September  to  the  15tb  of  February  for  net- 
Gihing,  and  from  the  20tb  of  November  to 
the  1st  of  February  for  rod-fishing.  The 
Tay  Fisheries  Act  is  21  and  22  Vict,  c  26, 
1858,  and  by  it  the  annual  close-time  for 
aet-fiahing  ia  declared  to  be  from  the  26th 
of  August  to  the  1st  of  February;  and  for 
rod-fishing,  from  the  20th  of  September  to 
the  Ist  of  February.  It  is  understood,  how- 
9Ter,  that  alterations  of  these  acts  are  in  con- 
templation. 

In  the  case  of  QanmuU  j.  the  Cotnmutionen 
i  Woedt  and  ForaU,  March  6,  1851,  13  D. 
354,  it  was  held  that  the  salmon -fishings 
iround  the  sea-coast  of  Scotland  belong  ex- 
:luurely  to  and  form  part  of  the  hereditary 
revenues  of  the  Crown  of  Scotlttnd,  in  so  far 
u  they  may  not  have  been  specially  the 
mbjects  of  grants  by  charter  or  otherwise. 
This  judgment  was  ^rmed  in  the  House  of 
Lords,  March  28,  1859.  Lord  Csahwokth 
lad  great  difficulty  in  concurring  from  the 
mpossibility  of  defining  the  extent  to  which 
>he  claim  could  go  in  regard  to  the  sea. 
Ijord  WKirsLKTDA£.B  thought  that  it  would 
w  hardly  possible  to  extend  the  subject  sea- 
*ardi  beyond  the  distance  of  three  miles  from 
he  coas^  which,  by  the  law  of  nations,  be- 
enged  to  the  country. 

B&Itsn.     See  C(Mier*  andSaiUrg. 

Salvagg;  is  a  reward  or  recompense  given 
1  those  by  whose  labour  or  assistance  a  ship 
ir  goods,  or  any  part  thereof,  have  been  saved 
rom  shipwreck,  fire,  or  capture ;  being  the 
Mses  to  which  inch  property  is  peculiarly  ex- 
xned.    This  claim  forma  a  burden  on  the 
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property  saved  or  recovered;  and  founds  an 
action  in  the  Court  of  Admiralty  tn  rem,  and 
at  common  law  by  lien;  or  a  personal  action 
or  claim  against  the  owner  to  whom  the  pro- 
perty  is  restored.  The  claim  for  salvage  is 
not  competent  to  the  master  or  crew,  however 
extraordinary  their  exertions  may  have  been. 
But  when  their  duty  as  seamen  is  over  (as  by 
capture),  any  eucceaaful  effort  thereafter  nlade 
by  them  to  recover,  recapture,  or  rescue  the 
ship,  entitles  them  to  salvage.  The  amount 
of  salvage  is  fixed  in  some  cases  by  statute,  in 
others  it  is  left  to  the  discretion  of  the  judge ; 
and  it  is  due  by  those  who  receive  benefit  by 
the  exertions  of  the  salvors.  See  BdCt  Com. 
i.  592,  et  teg.;  Bank.  i.  209,  211,  235  ;  Bell'i 
Prine.  55  443-6,  1427;  lUtist.  ib.;  Kama' 
Pnw.  a/Eguilff  (1825),  4.  112,  418  ;  Shaw'a 
Digat,  p,  576  ;  Srodie's  Sapp,  to  Stair,  1009. 
See  also  Coatribution. 

Sample,  »ale  h^.  When  goods  are  sold  by 
sample,  there  is  an  implied  warrandice  that 
the  bulk  is  of  equal  quality  with  the  sample, 
otherwise  the  buyer  is  not  bound  to  take  it. 
The  mere  circumstance  of  a  sample  having 
been  exhibited  at  the  time  of  the  sale,  will  not 
make  it  a  sale  by  sample ;  because  a  sample 
may  be  pi-oduced,  not  as  a  warranty  that  the 
bulk  corresponds  to  it,  but  to  enable  the  par- 
chaser  to  form  a  reasonable  judgment  of  the 
commodity.  The  contract,  therefore,  must 
expressly  refer  to  the  sample,  in  order  to  raise 
the  warranty  that  the  bulk  is  equal  to  it. 
Sale  by  sample  is  not  good  against  the  land- 
lord's hypothec.  Brovin  on  Salt,  337  ;  More't 
Notes  on  Stair,  Ixxxii.,  cccvi. ;  Brodie's  Supp. 
912;  BeWt  Prine.  §  93;  BtH  on  Leaeet,  i. 
375 ;  BunUrU  Landiord  and  Tenant ;  Broum't 
Synop.  2184.    See  MarM  Overt. 

Sanotuary.  The  Abbey  of  Holvrooil 
House,  as  having  been  a  royal  residence,  has 
the  privilege  of  giving  sanctuary  to  debtors 
in  civil  debta.  To  retire  to  the  Abbey  is,  by 
the  act  1696,  c.  6,  made  one  of  the  circum- 
stances which,  combined  with  insolvency,  con- 
stitutes legal  bankruptcv.  The  precincts  of 
the  palace,  to  which  the  privilege  belongs, 
are  extensive;  and  the  whole  are  placed  under 
the  direction  of  a  bailie,  appointed  by  the 
Duke  of  Hamilton,  as  heritable  keeper  of 
Holyrood  Honse.  When  a  person  retii-es  to 
the  sanctuary,  he  is  protected  against  per- 
sonal diligence  from  the  instant  he  passestha 
confines,  and  this  protection  continues  for 
twenty-four  hours ;  but,  in  order  to  enjoy  it 
longer,  he  must  enter  his  name  in  the  hooka 
kept  by  the  bailie  of  the  Abbey.  This  sanc- 
tuary affords  no  protection  to  a  criminal ; 
neither  does  it  protect  a  Crown  debtor,  nor  a 
fraudulent  bankrupt,  nor  a  person  under  an 
obligation  to  perform  an  act  within  his  osd 
power ;  nor  does  it  protect  the  debtor  agaiolt-. 
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diligence  Tor  micti  debts  as  lie  may  have  con- 
tracted during  his  residence  within  the  sanc- 
tuary. For  personal  esecution  on  debtfi  con- 
tracted within  the  sanctuary,  there  is  a  prison 
within  the  precincts.  Where  a  peraon  claims 
the  beoeGt  of  the  sanctuary  who  has  no  title 
to  it,  ho  may  be  taken  into  custody  by  sn 
officer  of  the  law,  to  which  act  the  bailie 
of  the  Abbey  gives  his  concurrence.  The 
privilege  of  giving  sanctuary  was  ancieutly 
enjoyed  by  many  other  places,  as  the  Mint  or 
"  cunzie-house."  The  Castle  of  Edinburgh 
seems  also  to  have  been  at  one  time  considered 
as  a  sanctuary.  The  Palace  of  Holyrood 
House,  however,  and  its  precincts,  are  now 
the  only  sanctuary  which  the  law  of  Scot- 
land recogniBes.  Bell'»  Com.  ii.  S70,  et  teq.; 
BeWs  Priiu!.  p.  662,  and  autkoritiet  there  cited; 
&*t.  B.  iv.  tit,  3,  §  25,  aud  note  bg  Ivory  ; 
Bank.  iii.  14,  et  teq, ,-  Rott't  Led,  i.  331.  See 
Bankrupt, 

Baune.  This  term  may  signify  either  the 
act  of  giving  legal  possessioD  of  feudal  pro- 
perty, or,  colloquially,  the  instrvment  by  h  liich 
that  fact  is  proved.  The  act  of  giving  infeft- 
ment  consisted  in  the  granter  and  receiver  of 
the  right,  or  rather,  as  generally  happened, 
the  bailie  of  the  superior,  and  Uie  attorney 
of  the  vassal,  appearing  on  the  ground  of  the 
lands  or  other  subject  in  which  the  infeftmeat 
is  to  he  given,  in  presence  of  a  notary-public 
and  two  witnesses.  The  attorney  took  with 
him  the  charter  or  other  warrant  containing 
the  precept  of  sasine,  which  he  presented  to 
the  person  who  was  to  act  as  bailie,  and  re- 
quired him  to  exercise  the  powers  thereby 
committed  to  him;  the  bailie  received  the 
deed,  and  delivered  it  to  the  notary-public  to 
be  published  to  the  witnesses  present,  which 
he  did  by  giving;  a  short  explanation  of  the 
nature  of  the  deed,  and,  strictly  speaking,  it 
was  his  duty  to  read  the  precept  of  sasine. 
The  bailie  then  proceeded  to  the  execution 
of  his  office,  by  delivering  earth  and  stone  of 
the  ground  to  the  attorney  in  name  of  hia 
constituent,  on  which  the  attorney  took  instru- 

meuta  in  the  hands  of  the  notary-public. 
This  ceremony  proceeded  in  presence  of  at 
least  two  male  witnesses,  and  the  whole  was 

reduced  into  the  form  of  a  notarial  instru- 
ment, describing  the  subject  of  the  infeftment, 
and  detailing  the  ceremony,  and  thus  defining 
not  only  the  nature  and  extent  of  the  estate, 
but  affording  evidence  of  all  the  requisite 
forms  having  heen  complied  with.  This  instru- 
ment was  signed  by  the  notary  and  hy  the 
two  witnesses,  and  was  the  only  evidence 
which  the  law  recognised  to  prove  that  legal 

lossession  of  feudal  property  bad  been  taken. 

Dhe  instrument  required  to  be  recorded  within 
sixty  days  after  its  date,  either  in  the  General 
Register  of  Sasiuea  at  Edinburgh,  or  in  the 
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Particular  Register  of  that  district  witkin 
which  the  lantls  are  Bitnated ;  and  in  toap*- 
titions,  it  is  by  the  dat«  of  the  registratim 
that  its  preference  is  regnlat«d.  ^«  Btpi- 
tration,  Ditpotition.  JnetmmenL  Selari. 
Evidence.  Where  lands  werediBcontigDOiis,M, 
though  contiguous,  had  deeeeaded  fnn  di^ 
ferent  authors,  or  Irom  the  aam*  anthor  bj 
differenttit]eB,orwereheldbydiffereirt  teaarei, 
or  passed  by  different  symbols,  diSereat  seCiof 
infeftment,  ot  of  delivery  of  sasine.  were  re- 
quired to  take  place  on  each  separate  m-  diK»- 
tiguous  parcel.  In  property  held  burgage,  tk« 
magistrates  received  resignation  and  ftn 
sasine  by  one  act,  and  one  imitrHmeat  wn 
evidence  of  both,  the  town-clerk  being  ootan. 
The  sasine  was  then  recorded  in  tbe  boo&i  ef 
the  burgh  within  sixty  days;  1681.  c  U- 
The  provisions  of  10  3eo.  IV.  c.  19,  re4)uirit; 
that  the  notary's  doquet  should  be  reeordtd. 
are  stated  in  the  article  Doqutt.  See  Sf- 
gage.  Cognition  and  Samne.  See  genenllr. 
on  the  subject  of  iS<Mi'n«,  Stair,  B.  ii.  tit  3, 
S16;  Et»1.  B.  ii.  tit  3,  §§  17,  34,  dwj.. 
Ban*.  B.  ii.  tit.  3,  §  39,  et  seq. ,-  BtiPt  C>m. 
i.  21,  211,  670.  el  teq.  ;  Beffi  Prine.  §§  m, 
et  eeq.,  842,  870 ;  lUntU  M  768,  872  ;  £mtf 
Stat,  Law  Abridg.  h,  1. ;  Beli  on  Leases,  i.  S3 , 
ii.  59,  85  :  Sa«d/ord  on  EntaiU  ;  BeU  m  P»- 
choMT'M  Title,  3,  186,  217,  227.  244  ;  Bm' 
Leel.  ii.  130,  178,  el  «^,  272,  352. 

By  the  act  8  and  9  Yiet.  c.  35,  1845,  i 
valid  infetlment  may  be  obtained  vitiioil 
proceeding  to  the  lands,  or  performing  sa; 
act  of  infeftment  thereon.  All  that  ii  ne<n- 
sary  is  to  produce  to  a  notaiy-piibUe  the 
warrants  of  sasine  and  relative  warrants,  snl 
to  expede  and  record,  in  the  Oeoera]  er  Pu- 
ticular  Register  of  Sasiues,  ui  instnmait  ni 
sasine,  setting  forth  that  sasine  had  fa*«a 
given  in  the  lands  contained  in  the  waimi 
of  infeftment,  and  sabscribed  by  the  ntory 
and  witnesses  in  the  form  annexed  to  the  set 
Such  form  of  infeftment  is  efftetaal,  whither 
the  lands  lie  contiguous  or  diseontigaevi,  er 
are  held  by  the  same  or  different  titles,  sr  «f 
one  or  more  superiors,  and  may  be  niuaW 
at  any  time  during  the  life  of  the  pai^  i> 
whose  favour  the  instrument  has  bean  e^sis: 
but  the  date  of  the  presentment  aad  eatry 
set  forth  in  tbe  instmment  by  the  Ke^V  ii 
the  Record,  is  tbe  date  of  tbe  imtiwaBt 
Where  tbere  is  any  error  or  defsrt  Ik  Ik 
instrument,  a  new  instrument  nqr  W  Wtt^ 
and  recorded ;  or  where  there  Is  aafMNliB 
the  recording  of  tbe  instniBeDt,  iftfllfV 
recorded  anew ;  and  in  either  esn  Ihali^K- 
ment  has  effect  from  the  date  ef  1 

as  if  no  previous  instrument , 

or  recorded.  Forma  of  Vba  PMSM*^^ 
instrument  of  saune  are  wiraa  ikmi4||i|^ 
annexed  to  the  set.    Ne  ifenp^ 
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fn  the  forin  of  burgage  suiueB,  exoepting 
odIj  that  the^  were  m&de  valid  and  effectual 
if  attested  hj  the  town-clerk  as  a  natar;, 
witbontthe  addition  of  hia  doqnet,  and  b; 
the  witDSBses,  and  that  the  delivery  of  aym- 
boli  might  be  given  either  on  the  ground 
of  the  suhjects,  as  formerly,  or  witbin  the 
couDeil-ch amber  of  the  burgh,  by  delivery  of 
a  peu.  By  the  act  10  and  II  Vict.  c.  49, 
1849,  however,  the  ceremony  of  the  giving  of 
pens  was  dispeased  with. 

By  the  Titles  to  Land  Act,  21  and  22 
Tjct.  c.  76,  1856,  it  is  do  longer  necessary 
te  expede  any  instrument  of  Maine,  but  the 
conveyance  may  be  recorded  instead  in  the 
Register  of  Sasinea.    See  TiiUt  to  Land. 

Saaina  Ox;  was  a  perquisite  due  to  the 
sheriff  when  he  gave  infeftment  to  an  heir 
holding  Crown  lands.  It  was  afterwards 
converted  into  a  payment  in  money,  pro- 
portioned  to  the  value  of  the  estate,  and 
is  now  done*  away  with.  Ertk,  B.  iii.  tit.  8, 
579. 
Sanne,  Precept  of.  See  Precept  of  Sa*iru. 
Batnrday'l  Slop.  See  Cruive.  Setierdayii 
Slop. 

Sani^pi  Banks.  Frevions  to  the  year 
1828,  various  statutes  had  been  passed  re* 
lative  to  savings  banks  in  England,  which 
were  in  thatyear  consolidated  and  amended 
by  9  Geo.  IV.  c.  28.  This  was  followed  by 
3  WilL  IV.  e.  14,  respecting  savings  banks' 
annoitiea,  and  both  of  those  acts  were  ex- 
tended to  Scotland  by  5  and  6  Will.  IV.  c. 
57.  There  waa  formerly  a  statute  as  to  such 
banks  peculiar  to  Scotland ;  59  Gw.  Ill,  c. 
62.  But  that  act  is  repealed  in  so  far  as 
relates  to  any  savings  banks  to  be  established 
in  fntnre,  and  only  remains  in  force  as  to  all 
savings  banks  established  under  it,  until  they 
conform  to  the  provisions  of  the  English 
statutes.  Snoh  banks  already  existing  are 
anthorised  to  conform  to  the  English  acts  in 
preparing  and  depositing  their  rules.  The 
principal  provisions  of  9  dec.  IV.  c.  26,  are 
the  following :— The  institutions  entitled  to 
the  benefits  and  privileges  of  the  act  are, 
any  in  the  nature  of  a  bank  established  by 
any  number  of  persons  in  the  kingdom  form- 
ing themselves  into  a  society  to  receive  de- 
posits of  money  for  the  benefit  of  the  deposi- 
tors, to  accumulate  the  produce  of  so  much 
as  is  not  required  by  the  depositors,  their 
executors  or  administrators,  at  compound 
interest,  and  to  return  the  whole  or  any  part 
of  the  deposit  and  produce  to  the  depositors, 
their  executors  or  administrators  (deducting 
the  expenses  of  management],  but  without 
deriving  any  benefit  from  the  deposit  or  its 
produce.  No  savings  bank  is  entitled  to  the 
benefits  of  the  act  unless  sanctioned  by  the 
justices  of  peace  at  the  Qeneral  Quarter  Ses- 
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sions,  and  bj  the  Commissioners  for  the 
Reduction  of  the  National  Debt,  or  by  tboir 
comptroller-^neral  or  assistant-comptroller 
on  their  behalf;  $  2.  The  rules  and  regula- 
tions must  be  entered  iu  a  book  or  books  to 
be  kept  by  an  olOcer  appointed  for  the  pur- 
pose, and  open  at  all  seasonable  times  for  the 
inspection  of  depositors.  Tliey  must  like- 
wise be  fairly  transcribed  on  parchment,  and 
the  transcript  deposited  with  tlie  clerk  of  the 
peace  for  the  county,  who  is  directed  to  file 
it  with  the  rolls  of  the  sessions,  and  sign  a 
certificate  of  its  enrolment  on  a  duplicate 
copy,  to  be  provided  by  and  returned  to  the 
savings  bank  on  payment  of  a  tee  of  ten  shil- 
lings, provided  it  be  returned  within  ten  days. 
Alterations  ou  the  rules  are  not  prohibited, 
but  such  alterations  are  not  of  force  until 
entered  in  the  aforesaid  book  or  books,  and 
enrolled  and  certified  as  above,  on  payment  of 
a  fee  of  five  shillings ;  §  3.  The  rules,  before 
being  deposited  with  the  clerk  of  the  peace, 
must  be  submitted  to  a  barrister  appointed 
by  the  Commissioners  for  the  Reduction  of  the 
National  Debt,  who  cortilies  in  how  far  they 
are  consonant,  and  in  bow  far  repugnant  to 
law.  The  barrister's  fee  must  not  exceed 
L.l,  Is.  The  justices  may  reject  any  of  the 
regulations,  notice  of  which  must  be  sent 'by 
the  clerk  of  peace  to  two  of  the  trustees;  § 
4.  The  rules,  when  entered  and  deposited, 
are  binding  on  members  and  depositors,  and 
a  copy  of  the  transcript  may  bo  received  as 
evidence ;  §  6.  The  treasurer,  trustee,  or 
manager,  or  person  having  any  control  in  the  . 
management  of  the  bank,  must  derive  no 
benefit  from  any  deposit  except  the  salaries 
and  allowanoea  provided  by  the  regulations 
for  the  charges  of  management,  and  for  re- 
muneration to  the  officers,  exclusive  of  the 
treasurer,  trustees,  managers,  or  other  per- 
sons having  direction  in  the  management, 
who  must  not,  directly  or  indirectly,  have 
any  allowance  beyond  their  actual  expenses  ; 
§  6.  The  treasurer  and  other  officers  in  the 
receipt  or  custody  of  money  must  give  se- 
curity ;  §  7.  The  efi'eots  of  the  institution 
are  vested  in  the  trustees  for  the  time  beinf; ; 
S  6.  No  trustee  or  manager  is  personally 
liable  except  for  his  own  acts,  nor  for  any- 
thing done  by  hira  in  virtue  of  his  office 
in  the  execution  of  the  act,  except  where 
guilty  of  wilful  neglect  Or  debult ;  \  9.  All 
persous  who  have  received  money  or  effects 
must,  on  demand  made,  in  pursuance  of  an 
order  of  at  least  two  trustees  and  three 
managers,  or  at  any  general  meeting  of  trus- 
tees or  managers,  account  for,  and  deliver  up, 
the  money  and  effects ;  §  10.  Money,  when 
invested  by  the  trustees,  must  be  invested  in 
the  Bank  of  England  or  Ireland.  Provision 
is  made  for  investing  money  to  the  account 
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or  the  Comtoiaiioiiera  for  the  Bednction  of  the 
NatioDul  Debt,  && ;  §§  11  to  16.  The  mana- 
gera  and  trnttees  of  any  savings  bank  may.  if 
they  think  fit,  direct  all  interest  due  and 
payable  to  depositors  to  be  calculated  yearly, 
or  twice  a-year,  and  carried  to  the  credit  of 
the  depositors,  after  which  it  becomes  princi- 
pal, and  carries  interest)  5  I?'  Various 
provisions  are  made  for  the  trustees  of  sav- 
ings banks  drawing  money  placed  to  their 
account  in  the  Kational  Debt  Commissioners' 
books,  for  the  appropriation  of  surplus  funds, 
&& ;  §^18  to  23.  The  interest  payable  to 
depositors  must  not  exceed  2}d.  per  teat,  pa- 
diem  ;  \  24.  Minors  may  deposit,  and  their 
receipt  is  declared  to  be  a  sufficient  discharge  ; 
\  25.  Where  deposits  are  made  by  married 
women  who  have  given  no  notice  of  their 
being  such,  or  by  women  who  have  afterwards 
married,  money  may  be  paid  to  them  in  re- 
spect of  such  deposit,  unless  the  husband  or 
his  representatives  give  notice  of  the  marria;>e 
to  the  trustees,  and  require  payment  to  be 
made  to  him  or  them ;  §  26.  Charitable 
societies  may  invest  their  funds  in  a  savings 
bank  to  the  amount  of  L.lOO  in  any  one 
year,  provided  the  whole  amount  invested 
never  exceed  L.300,  exclusive  of  interest ;  § 
27.  Friendly  societies  may  subscribe  any 
portion  of  their  funds  into  savings  banks, 
except  that  no  more  than  L.300,  principal 
and  interest,  can  be  receive<l,  nor  any  interest 
paid  ;  nor  can  interest  be  paid  when  the  sum 
amounts  to  or  exceeds  L.300  ;  §  28.  The 
receipt  of  the  treasurer,  trustee,  or  other 
officer  of  a  friendly  or  charitable  society,  is 
held  a  sufficient  discharge  ;  §  28.  Members 
of  friendly  or  charitable  societies  are  not 
liable  to  penalty  or  disability  in  those  so- 
cieties by  subscribing  to  any  savings  bank, 
even  though  the  rules  of  such  societies  declare 
them  to  be  so.  Nor  is  any  depositor  subject 
to  any  penalty  by  reason  of  belonging  to,  or 
being  interested  in,  the  funds  of  any  ft-iendly 
or  charitable  society  deposited  in  any  other 
savings  bank  ;  §§  30  and  31.  No  sum  can 
be  received  without  the  name,  employment, 
and  residence  of  the  depositor,  which  are 
entered  in  the  books  of  the  institution;  §  32. 
Persons  are  empowered  to  subscribe  as  trus- 
tees on  behalf  of  others  ;  §  33.  Subscribers 
to  one  savings  bank  cannot  subscribe  to  any 
other,  and  a  declaration  to  this  effect  must  be 
made  at  the  time  of  the  deposit.  The  penalty 
of  contravening  this  provision,  or  making  a 
bise  declaration,  is  forfeiture  of  all  the  de- 
posits to  the  sinking-fund.  A  printed  notice 
of  this  regulation  and  prohibition  must  be 
affixed  in  the  office  for  receiving  deposits ;  S 
34.  More  than  L.30,  exclusive  of  compound 
interest,  cannot  be  received  from  depositors 
in  one  year,  nor  any  sum  or  sums  whatever 
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making  the  snm  to  which  tbe  dcpoidtar  ii 
entitled  exceed  L.150  in  the  whole.  In  neb 
questions  the  year  is  reckoned  forwards  froa 
the  20th  of  November;  and  whenever  Um 
sums  standing  in  the  name  of  the  depoRtw 
amount  in  the  whole  to  L.200,  priDci|nJ  u>! 
interest  included,  no  interest  is  payable  eg 
such  sum  so  long  as  it  continues  to  amount  to 
L.200  ;  §  35.  No  fresh  deposit  can  be  re- 
ceived so  long  88  the  sums  to  which  the  i/t- 
nositor  is  entitled  amount  to  or  exceed  L.150^ 
§  37.  The  provisions  of  §  38,  relative  Van- 
deposits,  are  repealed  by  3  Will.  IV.  c  14. 
§  29.  Provision  is  made  for  the  gnuitiog  sf 
certificates,  in  esse  of  dopoaita  being  will- 
drawn  from  one  savings  bank  and  placed  ii 
another ;  §  39.  If  a  depositor  die.  leavis: 
any  sum  in  a  savings  hank  exceeding  L50. 
it  cannot  be  paid  but  apon  the  probate  of  lif 
vriil  or  letters  of  a<1mitii3tratioD.  Xo  dnlT 
is  paid  on  the  probate,  or  legacj^  or  rendf 
of  a  deceased  depositor,  where  hia  wkel^ 
estate  did  not  amount  to  L.50  ;  and  a  certif- 
cate  of  lib  interest  in  the  savings  bank  is 
taken  as  evidence  thereof;  §  40.  AdMD- 
istration  bonds,  &g.,  for  effects  under  Ii.SC, 
are  exempted  from  stamp-daty.  Where  tbe 
effects  of  persons  dying  intestate  do  not  u- 
ceed  L.50,  they  may  be  divided  accordiBg  to 
the  rules  of  the  savings  bank ;  and  if  thcr« 
are  no  rnles  made  in  that  behalf,  the  traaUei 
or  managers  may  divide  them  according  to 
the  statute  of  distributions  ;  §  41.  It  is  en- 
acted by  5  and  6  Will.  IV.  c.  57,  §  4,  that 
where  the  English  acts  provide  for  psymect 
made  to  any  of  tbe  relations  of  any  decaudl 
intestate  depositor,  such  provisions  shall  he 
held  to  apply  to  the  next  of  kin  according  to 
the  law  of  Scotland  ;  and  where  they  refer  to 
probate  of  the  will  of  the  deceased,  or  lettcn 
of  administration  of  his  or  her  effocti.  aad 
provide  that  they  shall  or  shall  not  be  received 
in  the  cases  therein  provided,  the  provisioai 
shall  be  held  to  apply  to  confirmation  by  the 
law  of  Scotland,  which  shall  be  reqntrwd  «r 
dispensed  with  as  therein  provided.  Payawrt 
to  persons  appearing  to  be  entitled  to  r«eu>e 
it  as  representatives,  or  under  a  probata,  an 
declared  to  be  valid  as  regards  tbe  liallitity 
of  the  savings  bank ;  but  the  perwons  ndy 
entitled  to  payment  have  their  rptuans 
against  the  peroons  who  have  receired  tte 
money ;  §§  42  and  43.  Powers  of  atton^. 
&C.,  given  by  trustees  or  depositors^  an  Mt 
liable  to  stamp-duty;  §44.  Wbered' 
arise,  they  are  directed  to  be  i  ' 
arbitrators,  and  in  case  of  their  not  agtwi 
to  be  settled  by  a  barrister,  when  fcs  11 
not  exceed  L.l,  Is.;  §  45.  YailaaiJ 
visions  are  made  with  reqteot  to  tin  MM 
up  accounts  of  progress,  the  c 
interest, the  purchai     '** 


SCA 

other  mnttera  »lcn1at9d  to  carry  the  purposea 
of  the  act  into  exeentioQ  ;  §§  46  to  62. 

The  ftot  3  Will.  IV.  c.  ]  4,  was  passed  with 
the  viev  of  enabliog  depogiton  in  Eavings 
banks,  and  others,  to  purchase  QoTernment 
aunnities  through  the  medium  of  savings 
banks;  and  it  alto  makes  some  amendments 
on  the  above  act,  9  Geo.  IV.  c.  92. 

The  act  16  and  17  Vict.  c.  45,  1853,  enti- 
tied,  "  Ad  Act  to  consotidate  and  amend  the 
laws,  and  to  grant  additional  facltitleH  in  re- 
lation to  the  purpose  of  Government  Annuities 
through  the  roedinro  of  Savings  Banks,  and  to 
make  other  provisions  in  respect  thereof," 
repeals  so  much  of  3  and  4,  c.  14,  and  7  and 
8  Vict.  c.  83,  as  relates  to  the  purchase  of  Go- 
vernment annuities  through  the  medium  of 
savings  banks.  This  act,  among  varions  other 
provisions,  empowers  the  Commissionera  for 
the  Reduction  of  the  National  Debt  to  grant 
to  or  for  the  benefit  of  any  depositor  in  a 
savings  bank,  or  other  person  whom  the  Com- 
missioners may  think  entitled  to  be  or  to  be- 
come a  depositor  in  a  savings  bank,  an  imme- 
diate or  deferred  life  annuity,  depending  on 
tingle  lives,  or  immediate  annoities,  depend- 
ing on  joint  lives,  with  benefit  of  survivor- 
ship, or  on  the  Joint  continuance  of  two  lives, 
to  any  amount  not  lets  than  £4,  nor  more 
than  £30  in  the  whole,  to  or  for  the  benefit 
of  any  one  person,  and  to  receive  payment 
for  such  immediate  life  annuitiei  In  one  sum, 
and  for  snch  deferred  life  annuities,  either 
in  one  sum,  or  in  annual  sums,  payable  for 
fixed  periods;  but  no  iDch  annuities  can  )» 
granted  to  or  for  the  benefit  of  any  person 
under  the  age  of  (en  years.  Life  annuities 
purchased  under  this  set  are  free  from  all 
taxes,  charges,  or  impositions  whatever,  and 
are  deemed  personal  estate.  See  also  the  acts 
19  and  20  Vict,  c  41,  1856,  and  22  and  23 
Vict.  c.  63,  1859. 

Savings  banks  for  seamen  are  regulated  by 
the  Merchant  Shipping  Act,  1854,  and  by  19 
and  20  Vict.  c.  41, 1856,  and  military  savings 
banks  by  the  act  22  and  23  Vict.  c.  20, 1859. 
%  the  act  22  and  23  Vict.  c.  53,  1859,  the 
trustees  or  treasurers  of  any  penny  saving; 
bank,  charitable  or  provident  inttltution  or 
society,  or  charitable  donation  or  bequest  for 
the  maintenance,  education,  or  benefit  of  the 
poor,  are  empowered  to  invest,  with  the  ap- 
proval of  the  Commissioners  for  the  Reduc- 
tion of  the  National  Debt,  the  funds  of  such 
bank,  institution,  or  society,  or  the  funds  of 
an;r  savings  bank,  without  restriction  as  to 
amount. 

Scaooarinm;  accordingtoSkene,the  checker, 
in  French,  "Echiquior,"  the  place  where 
the  King's  rent  and  patrimony,  as  well  rents 
as  casualties,  and  the  profits  of  all  lands  fallen 
into  the  King's  hands  by  reason  of  ward,  are 
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"inbrocht,  compted,  and  received."  Skene, 
k.  t.    See  ExdUquer. 

Scandal;  an  injarlooa  report  circulated, 
or  printed  and  published,  which  may  be  the 
foundation  of  either  a  criminal  prosecutiou, 
or  of  a  civil  action  of  damages,  or  of  a  com- 
bination of  both.  All  actions  upon  scandal, 
or  verbal  injuries  for  damages,  although  com- 
petent io  Inferior  courts,  may  also  be  brought 
before  the  Court  of  Session.  Srik.  B.  i.  tit.  3, 

5  21 ;  Bank.  B.  iv.  tit.  13,  §  12  ;  Stair,  B.  i. 
tit.  9,  §  3.    See  Dtfantation,    Libei.    lajtaita. 

Boiuidaliua  Hagnatnm ;  words  spoken  in 
derogation  of  a  peer,  a  judge,  or  other  great 
officer  of  the  realm.  These  words,  although 
they  would  not  be  actionable  in  the  case  of  a 
common  person,  yet  when  spoken  in  dispa- 
ragement of  persons  of  rank  and  ttation,  are 
accounted  criminal.  In  England,  scuidal  of 
this  description  may  be  the  ground  of  an  ac- 
tion both  for  punishment  and  for  damages. 
In  Scotland,  this  offence  is  called  leating- 
making,  the  punishment  of  which  has  been 
greatlj'  mitigated  by  the  two  recent  statutes, 

6  Geo.  IV.  c  47,  and  7  Will.  IV.  c.  5.  ^ttnw, 
i.  337,  d  »eq. ;  Bank.  B.  i.  tit.  2,  §  33 ;  tit.  10, 
§  36  ;  and  Tomlmt'  Diet.  A.  (.  See  Learing- 
making. 

BeaaSBk  Sagfittamm ;  according  to  Skene, 
is  a  sheaf  of  arrows,  containing  twenty-four. 
(See  Garba.)  A  sheaf  of  arrows  contains  six- 
teen "  gades ;"  a  sheaf  of  steel  contains  four- 
teen "  gades."    Skene,  ft.  (. 

Sohedule  of  Foindin^.  When  a  poinding 
is  completed,  the  messenger  or  officer  who  ex- 
ecutes it  leaves  a  schedule  for  the  debtor  of 
the  particulars  of  the  effects  taken  in  virtue 
of  the  diligence,  together  with  a  copy  of  the 
letters  and  executions,  signed  by  himself  and 
the  witnesses;  and  this  serves  for  a  discharge 
of  the  debt  to  the  value  of  the  poimled  ef- 
fects. BeWt  Com.  ii.  61 ;  Rota's  Leet.  i.  437  ; 
Bell  on  Leases,  ii.  313  ;  Hunter's  Landlord  and 
Tenant. 

Boheme  of  SiTiiioa ;  injudicial  procedure, 
is  the  name  given  to  the  state  or  cast,  accord- 
ing to  which  it  it  proposed  to  divide  a  common 
fund  amongst  the  several  claimants  thereon, 
or  to  allocate  any  fund  or  burden  on  the  dif- 
ferent parties  liable.  Such  schemes  of  divi- 
sion are  required  in  processes  of  (Mmpetition ; 
the  most  important  being  the  action  of  rank- 
ing and  sale.  See  Ranting  and  Sale.  Mul- 
liptepoindiny.     SeguettnUion. 

Scheme  of  Locally.    See  Laeaii^. 

SchireE    See  Sheriff. 

Bohooli.  Byihe  act  1696,  c.  26,  the  heri- 
tors of  parishes  where  no  parochial  school  haa 
been  before  established,  are  ordered  to  provide 
a  schoolbouse,  and  to  modify  a  salary  to  the 
schoolmaster,  not  under  L.lOO,  and  not  above 
200  merks  Scuts,  to  be  proporiiuiiod  accord- 
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ing  to  the  valued  rent  of  the  parish.  If  the 
huiitora  should  neglect  this  duty,  the  presby- 
tery are  directed  to  apply  to  the  commission- 
ers of  supply  of  the  county,  who,  or  any  five 
of  them,  have  power  to  establish  s  school, 
and  Bettto  a  salary,  in  t«ima  of  the  statute ; 
and  by  1693,  c.  22,  the  sufficiency  and  qua- 
liilcfttioo  of  the  parochial  schoolmasters,  as 
well  as  their  conduct  after  their  admission, 
are  to  be  judged  of  by  the  presbytery.  The 
schoolmaster's  salary  and  the  poor's  rates  are 
divided  equally  between  the  heritor  and  the 
tenant;  1696,  c.  26  ;  1663,  c.  16;  Kamet' 
Abritlg.,  voce  Vacant;  Enk.  B.  i.  tit.  5, 6  24 ; 
B.  ii.  tit.  6,  §  42;  Bank.  B.  i.  tit.  6,  \ 
Parochial  schools,  so  far  as  regards  parishes 
not  entirely  comprehended  in  royal  burghs, 
are  now  regulated  by  the  statute  43  G«o.  Ill, 
c.  54,  whereby  it  was  enacted,  that,  within 
three  months  after  11th  June  1803,  the  sala- 
ries of  the  schoolmasters  were  to  be  fixed  at 
from  300  to  400  merks  Scots,  by  the  minister, 
and  by  the  heritors  of  lauds  in  the  parish  of 
L.lOO  Scot-s  valued  rent  in  the  cess-books. 
lu  twenty- five  years  aflerthat  date,  the  hi 
tors  and  minister  were  in  like  manner  to  mo- 
dify a  new  salary  according  to  the  average 
price  of  oatmeal,  to  be  ascertained  by  Kiche- 
quer,  of  the  value  of  from  one  and  a  half  to 
two  chalders ;  and  so  on  periodically,  at  inter- 
vals of  twenty-five  years.  In  case  of  neglect 
or  wrong  by  the  heritors  and  minister,  appH- 
cntioD  by  the  aggrieved  party  is  made  com- 
petent to  the  quarter  sessions,  within  three 
months  after  such  meeting  ought  to  have 
been  held,  or  such  determination  has  been 
made.  In  extensive  districts,  the  heritors  and 
minister  may  appoint  two  masters,  with  an 
increased  allowance,  subject  to  appeal  to  the 
quarter  sessions  as  to  the  division  of  the  al- 
lowance. And  where  there  is  not  a  proper 
echoolhouse,  a  house  for  the  schoolmaster, 
and  a  garden,  containing  at  least  one-fourth 
of  a  Scotch  acre,  the  heritors  of  the  parish 
most  provide  them;  or,  in  certain  cases,  an 
equivalent  for  the  garden,  by  authoritjr  of 
the  quarter  sessions.  But  the  quarter  sessions 
cannot  legally  alter  the  situation  of  a  school- 
house  formerly  established ;  Davit<tn,  ISU 
FA.  1809,  Fae.  ColL  The  choice  of  the 
schoolmaster  is  vested  in  the  minister  and 
heritors ;  the  person  elected  being  found  qua- 
lified by  the  presbytery  as  to  moralx,  religion, 
and  literature,  and  signing  the  Confession  of 
Faith  and  Formula  of  the  Church  of  Scot- 
land. The  determination  of  the  presbytery 
as  to  the  qualifications  of  the  presentee 
(where  they  have  proceeded  in  terms  of  the 
statute)  is  not  subject  to  review  in  any  court, 
civil  or  ecclesiastical.  Their  determination 
in  eases  of  complaint  against  the  schoolmaster, 
even  if  it  should  end  in  his  dismissal,  is  also 
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final,  and  not  subject  to  reviev  in  anycovrt: 
and,  in  general,  the  presbytery  has  an  atMO- 
lute  control  over  the  schoolmaster,  with  n- 
spect  to  the  hours  of  teaching,  the  length  of 
the  vacation,  and  the  like.  But  the  presbr- 
tery  has  no  superintendence  of  private  schoalL 
By  19  0-eo.  II.  c  39,  however,  no  perwn  aa 
keep  ft  private  school  for  teaching  Engli^ 
Latin,  Greek,  or  any  part  of  titcratnre,  m^ 
the  description  of  the  school  has  b«en  re^ 
tered,  and  the  master  has  qnalified  hiuetf 
by  taking  the  oaths  to  CKivemment,  nodrr 
the  pain  of  transportation.  See  also  21  Ota. 
II.  c.  34,  §  12.  The  law  reepectiog  scbodi 
and  school  masters  has  been  digested  a 
IHnlop'i  ParuA  Law,  292,  321.  S«e  alw 
Mon't  Nota  to  Stair,  b.1xv.;  B«H'«  ftw. 
f  41,  1133-5;  lUtuU  §  lllS;  Clvrtak  I» 
Stt/kt,  67,  181,  370;  SwmL  AbriJ^.  i.1; 
Kame^  Stat.  Law  AMdg.  k.  L;  Watgo^g  Sid. 
Law,h.t.:  mi't  Church  Prac.  liS  ;  Bdi  n 
Leaset,  i.  321 ;  Hunter't  Loadhrd  mmd  Ttm^: 
Snlch.  Justice,  ii.  286  ;  Tait's  JuMtioe  ^  Fma. 
h.  t. ;  Btaii'i  do.  h.  t. ;  Conneil  on  F^ida, 
See  Fretiytery. 

The  payments  of  the  salaries  of  scbod- 
masters,  from  Martinmas  1855  to  M&rtiiutM 
1859,  hss  been  regnlated  by  the  act  20  smI 
21  Vict,  c  59,  1857.  And  the  same  act  pro- 
vides that,  after  Martinmas  1659,  the  Balarin 
shall  be  fixed  according  to  the  average  Ian 
prices  of  a  chalder  of  oatmeal  in  eswh  eomrtj 
for  the  twenty-five  yean  preceding  and  ia- 
cluding  the  year  and  crop  of  1858,  the  an- 
rage  being  determined  by  the  sheriff  oa  ar 
before  the  1st  of  July  1859.  See  abe  17 
and  18  Vict.  o.  78. 1854. 

SDhoolmaitet'i  Bight  to  Tote.  Tba  Re- 
form Act,  2  and  3  Will.  IV.  e.  65,  S  7,  pn^ 
vides,  that  when  any  property  which  vmU 
entitle  the  owner  to  be  registered,  and  t« 
vote,  shall  come  to  any  person  within  the 
said  period  of  six  months  before  the  maki^ 
up  of  the  lists,  by  appointment  to  any  pbee 
or  office,  soch  per«in  shall  be  entitled  to  ba 
registered  on  the  first  occasion  of  making  ap 
the  list  of  voters  next  following  such  ao^ai- 
sition.  In  virtue  of  this  provision,  aaay 
claims  have  been  made  by  parochial  •^••l* 
masters ;  to  whose  office  the  risht  to  a  dviB- 
ing-house  and  garden  is  by  law  nttarfcri: 
and  where  the  induction  to  the  oflbe  «d 
value  of  the  property  have  been  iiiilililiAti. 
such  claims  have  been  admitted.  If  maj^m- 
son  other  than  a  parochial  schoolmaMer  i^ 
pointed  in  virtue  of  the  acts  of  PutiuMit 
mentioned  in  last  article  claim  on  pnate 
which  he  occupies  as  a  schoolmaateTi  M  ■■! 
show  a  right  for  life.  A  achoolu -' 
pointed  by  a  society,  who  can  i 
pleasure,  was  rejected.  It  hi 
doubted  whether  any  other  Ohmm  •  | 
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ichoolmsiter  can  be  said  to  be  a  pereoD  bold- 
JDg  a  place  or  office,  in  the  hiih  of  the  Re- 
tbrm  Act.  Claina  hare  been  made  by  para- 
cbial  Mboolmuten  on  tbe  schoolbotiae,  on  the 
plaj-grouDd,  on  the  lalarjr,  and  oa  the  sllow- 
ADce  made  when  there  is  no  garden.  But 
tbe  m^'ority  of  the  appeal  courtg  have  found 
that  these  lobjects  are  not  to  be  taken  into 
aceoant,  and  that  the  onl;  subject  on  vhich 
the  schoolmaBter  can  claim,  as  attached  to  his 
offlcCf  are  the  dwelling' house  and  garden. 
Sw,CaftR^ormAci,98.  Se&  alao  Re/ont  Act. 
Scire  Tadai ;  in  English  law,  a  writ  to 
enforce  the  exeention  of  judgments,  patents, 
or  matters  of  record,  or  to  vacate,  qnash,  or 
annul  them.     TooUitu^  Dkt.  h.  t. 

Bootia;  was,  aooordiag  to  Skene,  used 
sometimes  in  ancient  charters  and  acts  to 
signify  that  part  of  Scotland  which  is  ou  the 
north  part  of  tbe  Water  of  Forth,  as  dis- 
tinguished from  the  part  on  tbe  south,  which 
was  called  Lodoneinm  or  Lothian.  Skene,  k.  t, 
Sooti  Honey.  When  money  is  men- 
tioned in  the  acts  of  the  Scots  Parliaments, 
or  in  public  or  judicial  proceedings  prior  to 
tbe  Union,  and  even  for  a  considerable  time 
thereafter,  Scots  money  is  meant,  unless  the 
contrary  be  expressed.  Sterling  money  is 
twelve  times  the  value  of  the  same  denomina- 
tion of  Scots  money.  The  following  table  of 
tbe  relative  values  of  Scots  and  sterling 
money  may  be  of  service : — 
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A  doyt  or  penny,  is    -    -     L.O 
A  bodle,  or  twopence,     •    •    0 
A  plack,  groat,  or  fourpence,    0 
A  shilling,  ..--.-    0 
A  merk,  or  I3s.  4d.  (two-thirds 
of  a  ponnd),     ....     0 

A  pound,       ......  0 

A  table  will  be  found  at  the  end  of  the  ar- 
ticle Monty,  in  the  Enc.  Brit,,  ooutaining  tbe 
comparative  value  of  Scotch  coin,  at  various 
periods  in  our  early  history.  See  also  Tait's 
Jititiee,  h.  t. 

BomtiiiT.  No  scrutiny  is  allowed  by  or 
before  any  returning  officer  with  regard  to 
any  votes  given  or  tendered  at  any  election. 
But  persons  whose  claims  to  be  registered 
have  been  r^ected  may  tender  their  votes, 
which  are  entered  by  the  sheriff,  being  distin- 
guished from  the  votes  of  registered  persons, 
so  that  an  election  committee  may  have  it  in 
their  power  to  give  elTect  to  such  votes,  in 
deciding  upon  tbe  validity  of  a  disputed  elec- 
tion ;  2  and  3  WiU.  IV.  c.  65,  §  26.  See 
Reform  Act.  In  the  election  of  a  trustee  in 
a  sequestration,  the  judgment  of  the  sheriff  b 
Hnal,  and  in  no  case  subject  to  review.  See 
the  act  19  and  20  Vict.  c.  79,  1856.  See 
Volet. 


Bonlptnre;  is  protected  by  tbe  copyright 
acta,     tiee  Literary  Properli/. 

Sea  and  Bea^luire.  It  is  a  qaestion  which 
has  been  frequently  discussed,  whether  the 
sea  is  open  to  all,  or  whether  it  may  not  be 
appropriated  by  particular  nations.  In  this 
counti^,  while  it  has  been  admitted  that  the 
ocean  is  incapable  of  appropriation,  it  has,  on 
the  other  hand,  been  maintained  that  the 
seas  which  wash  the  coast  of  any  state  may 
be  appropriated.  The  seas  and  sea-shores  of 
Great  Britain  are  inter  regalia ;  that  is,  they 
are  held  by  the  Crown  for  the  behoof  of  the 
public.  This  right  of  lordship  comprehends 
the  right  tofree  navigation,  to  fishing,  to  tak- 
ing wrecks,  to  forbid  passage  to  enemies,  the 
right  of  Hag,  of  jurisdiction,  Sco.  The  shore 
comprehends  all  between  high  and  low  water 
mark.  It  has  been  decided  in  England,  that 
land  gained  fVom  the  sea  by  sudden  recess 
goes  to  the  Crown ;  but  that  what  is  gained 
by  imperceptible  Edition  becomes  tbe  pro- 
perty of  the  neighbouring  proprietor.  In 
Scotland,  tbe  shore  is  presumed  to  be  part 
and  pertinent  of  tbe  adjacent  land,  under  tbe 
burdeu  of  the  right  of  tbe  Crown,  as  trustee  for 
the  public  uses.  Accordingly,  where  lands  are 
described  as  bounded  by  tbe  sea  or  sea-shore 
(between  which  there  is  no  substantial  dis- 
tinction), tbe  grantee  has  an  absolute  right 
of  property  down  to  the  shore  or  high-water 
mark,  and  the  above  modified  right  of  pro- 
perty in  the  shore,  or  down  to  the  low-wawr 
mark.     No  one  csn,  on  any  pretence,  inter- 

re  between  such  a  grantee  and  the  shore, 
the  case  of  MaaUister  v.  CtmpbeU,  Feb.  17, 
1837, 16  S.  490,  it  was  found  not  necessary 
to  the  possession  of  the  shore,  as  part  and  per- 
tinent, and  to  the  exclusive  use  of  the  wreck, 
shell-saod,  sea-ware,  &c.,  which  snch  posses- 
uon  confers,  that  the  titles  of  the  proprietor 
of  tbe  contiguous  lands  should  describe  them 
as  bounded  by  tbe  sea  or  sea-shore.  It  was 
held  sufficient  that,  de  facto,  the  lands  were 
notoriously  part  of  the  coast,  and  washed  by 
the  sea ;  Slair,  B.  ii.  tit.  1,  §  5 ;  Ertk.  B.  ii. 
tit.  2,  §  6 ;  tit.  6,  §  17  ;  Bank,  i,  p.  82 ; 
BelPi  Prine.  §  641  ;  lUunt.  ib.  Butch.  Juit. 
ii.  377  ;  Brotim't  Synop.  1892.     See  Ke^. 

la  the  case  of  Palertm  v.  Marquit  e/Ailta, 
March  11, 1846,  8  D.  762,  it  was  held  that 
a  proprietor  of  lands,  dc  facto  bounded  by  the 
sea,  with  a  clause  of  parts  and  pertinents  in 
bis  Crown  title,  although  th  ere  was  not  a  sea 
boundary  expressed  in  it,  was  entitled  to 
resist  an  action  of  declarator  by  a  proprie- 
tor of  lands  lying  near  the  sea-shore,  of  his 
right  to  gather  sea  wreck  and  ware  on 
the  shore.  Lord  MoxcBEipr  observed,  "  I 
think  it  clear  that  the  delender  has  a  title 
abundantly  suffioieut  to  enable  him  to  secure 
by  prescriptive  possessiou  an  exclusive  right 
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to  gather  the  wreck  and  sea-ware  on  tlie  sea- 
shore opposite  to  bis  ewn  lands.  Mj  opinion 
OD  the  case  goes  further  th&n  this,  for  I  think 
that  he  would  have  that  right  independent 
of  any  prescriptive  possession,  at  least  if  no 
adverse  possession  could  be  proved."  In  the 
case  of  C^ert  of  SlaU  r.  Smith,  March  11, 
1846,  a  D.  711,  affirmtd  July  13,  1849,  6 
hell,  487,  it  was  held  that  the  Crown  had  a. 
title  to  prevent  any  encroachment  by  the 
proprietors  of  ground  adjoining  the  sea-shore 
upon  the  enjoyment  of  the  shore  by  the  lieges 
for  the  purpose  of  pasage  or  relaxation.  In 
the  case  of  Sir  JoIm  HaU  v.  WiUis,  Jan.  14, 
1852,  14  P.  324,  it  was  held  that  a  proprie- 
tor of  lands  adjoining  the  sea,  and  erected 
into  a  barony,  with  a  clause  of  parts  and  per- 
tinents, and  a  general  grant  of  fishing,  had 
lint  a  Buffleient  title  to  exclude  the  pnblic  from 
taking  limpets  and  other  shell-fish  adhering 
to  the  rocks  below  high-water  mark  or  the 
shore  of  his  lands,  provided  these  rocks  were 
accessible  without  trespass. 

Sea-Greeni ;  are  those  grounds  whicb  are 
overflowed  in  spring-tides.  These,  on  the 
assumption  that  the  sea-shore  comprehends 
that  over  whicti  the  tide  flows,  have  been 
supposed  to  be  inter  regalia.  But,  by  the 
custom  of  Scotland,  the  shore  is  not  held  to 
extend  further  than  to  that  point  which  the 
sea  reaches  in  common  tides ;  and,  therefore, 
sea-greens  are  held  to  be  private  property. 
i^rst.  B.  ii.  tit.  6,  §  17  ;  Sank.  B.  i.  tit.  3, 
§  4  ;  BeWi  Prine.  §  64t ;  Ml  on  Leases,  i. 
357 ;  Hutch.  Just.,  ii.  379,  460 ;  Brown's 
Synop.  797,  2249.     See  Ware. 

Sesl  of  Catue.  Most  royal  burghs,  and 
many  superiors  of  hurghs  of  barony,  have 
conferred  upon  them  in  their  charters  the 
power  of  constituting  subordinate  corpora- 
tions or  crafts.  The  grant  or  charter  by 
which  such  a  constitution  is  given,  and  which 
defines  the  privileges  and  powers  to  be  pos- 
sessed by  the  subordinate  corporation,  is  cnlled 
the  seat  of  cause.  A  seal  ef  cause  cannot  bo 
rescinded  or  infringed  by  the  corporation  in 
whose  favour  it  was  granted,  without  consent 
of  the  magistrates  and  council  who  granted  it; 
Crooks,  Dec.  4,  1776,  M.  2007.  If  a  seal  of 
cause  granted  to  the  corporation  B.  refer  to 
and  bestow  the  exclusive  privileges  contained 
in  the  seal  of  cause  granted  to  the  corporation 
A.,  it  has  been  decided,  where  one  of  the 
seals  of  cause  had  been  lost,  that  the  seal  of 
cause  of  A.  forms  a  good  title  for  B.  enjoy- 
ing these  privileges;  Mouiat,  June  1,  1625, 
4  S.  it  D.  52.  In  the  report  of  this  case,  a 
verbatim  copy  of  the  seal  of  cause  is  i^iven. 
Ree  Ersk.  B.  i,  tit.  7,  §  64,  twte  h/  Ivory  ; 
BtlVs  Prine.  §  2185  ;  Brovm's  Si,<top.  815, 
404.     See  Community.     Burgh  Royal. 

Bealt.    Anciently,  when  writing  was  not  a 
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common  aecomplisbmeni,  deeds  were  execntsd 
by  sealing;  which,  however,  came  to  be  sopeT- 
seded  by  subscriptions.  See  Deed.  TttHu 
Claiae,  Subteription.  And  now,  rojal  grasti 
are  the  only  deeds  which,  in  SootUad,  an 
authenticated  by  means  of  seala.  There  an 
different  seals,  which,  in  practice,  are  Mffliti 
to  different  purposes.  As,  1 .  The  Or«>t  seal. 
which,  since  the  Union,  bu  been  alt«re^  aw) 
a  new  Ureat  seal  for  the  prirate  aflTairs  of  Scrt- 
land  introduced.  By  the  articles  of  UniM),  ila 
declared  to  come  in  place  of  the  former  Great 
seal ;  but  nocbange  has  been  made  on  the  other 
seals.  Under  the  Great  seal  are  autlieiiii- 
cated  charters  and  grants  of  lands,  and  gifti 
when  the  lands  hold  of  the  Crown,  as  also  Ih 
commissions  to  the  principal  officen  of  tb 
Crown,  as  to  the  Lord  J ost ice-Clerk.  Kia^t 
Advocate,  Solicitor,  *c.  2.  The  PrivjKal  i. 
nsed  for  grants  and  presentatiooa  to  le«er  of- 
fices and  to  the  transference  of  moveables,  tmi 
whatever  rights  a  subject  may  trsnmit  ^ 
assignation  ;  but  moveables  may  be  eonvejed 
under  the  Great  seal,  if  conveyed  almg  *i;k 
some  feudal  subject.  3.  The  Qnarter  leal  ii 
so  called  from  its  having  been  originally  the 
quarter,  and  merely  the  testimonial  of  tbi 
Great  seal.  Under  this  seal  comiiitnios  « 
tutory,  gifts  of  bastardy,  forfeiture,  or  «f 
tiUimut  hceres,  where  the  lands  hold  of  a  ssb- 
ject  superior,  are  passed  ;  for,  where  Uie  bads 
hold  of  the  Crown,  these  gifts  pan  the  Gnal 
seal.  By  1537,  c.  82,  commissioos  to  tit 
justice-depute  pass  this  seal.  4.  The  Signit ; 
for  although  Erskine  (B.  i,  tit.  4,  $  39)  coa- 
siders  it  as  the  seal  of  the  Conit  of  Smbiob, 
yet  this  is  obviously  a  mistake.  The  Signei 
existed  before  the  Court  of  Sesaion  waa 
established ;  the  writs  which  passed  nnder  it 
were  the  private  letters  or  orders  of  the  Kn^ 
directed  "  toskerifs  in  thatpart,"  authorisiog 
them  to  summon  parties  before  the  Kiifi 
Court,  or  to  execute  the  diligence  of  the  bv. 
It  is  more  than  probable  that,  when  the  Mens 
and  forms  of  the  old  law  came  to  be  disoMd 
Signet  Letters,  as  they  are  termed,  SDcceeU 
them  ;  and  thst  the  order«  of  the  King  w«n 
given  to  the  sheriA  in  that  part  (that  is,  tt 
messengers-at-arms,  who  were,  for  the  ifeeU 
purpose  mentioned  in  the  letter*,  iiiiiali< 
with  the  powers  of  the  judge  ordinary),  m  as 
to  supply  all  that  was  requisite  for  ciHng 
parties  before  the  King's  Court,  or  for  lanj 
ing  its  sentences  into  execution.  In  thiav^, 
the  Letters  passing  the  Signet,  for  the  j/m- 
pose  of  judicial  procedure,  received  ttiw^ 
rant  of  the  Kinj:>'s  Court;  and  it  lua  tlH 
inferred  that  the  Court  of  Session,  oa  Ihb- 
Btitution,  contiuued  the  practice  vUA  W 
been  previously  established.  Hence  4  " 
is  not  properly  the  seal  of  a  conr^  fl 
answers  the  purposes  of  one ;  '    ' 
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ginally  totended  to  authenticate  the  King's 
warraots  connected  with  the  adminiBtration  of 
Juitice.  Formerly,  in  espeding  Crown  char- 
ten,  the  signatnres  passed  in  Exchequer  were 
the  warrants  of  precepts  under  the  Signet, 
which  were  directed  to  the  Qreat  sea),  for  the 
purpose  of  completing  a  rojat  grant.  Erst. 
B.  ii.  tit.  5,  5  82,  et  ttq.;  B.  iii.  tit,  2,  5  7  ; 
Bank.  B.  iii.  tit.  3,  5  39  ;  Stair,  B.  iv.  tit.  42, 
§5;  Hopi»  Minor  Praetickt,  pp.  86-9  ;  Jvrid. 
Stgk*,  i.  341 ;  Rogg't  Leet.  i.  109, 123-30.  See 
Signet,  Privy  Seal.    Quarter  Seal.    Great  Seal. 

By  the  act  10  and  11  Vict,  c  &l,1847,sig- 
natures  and  precepts  to  Chancery.aa  prelimi- 
nary to  the  granting  of  charters,  areabolished. 

Seamen;  are  either  sailors  in  the  royiil 
navy,  or  in  the  merchant  or  Ashing  service. 
All  persons  nsing  the  sea  (as  it  is  expressed) 
are  liable  to  be  impressed  for  the  navy,  by 
authority  of  impress  warrauts  from  the  Ad- 
rairalty.  There  are,  however,  certain  excep- 
tions to  this  rule.  Thus,  generally,  all  per- 
sons under  eighteen  or  above  Mty-five  years 
uf  age ;  all  persons  during  two  years  after 
beginning  to  use  the  sea;  apprentices  to  the 
sea  service  during  three  years  from  the  dates 
of  their  indenture,  unless  they  formerly  used 
the  sea  ;  and  seamen  who  have  bona  fide  re- 
tired from  the  sea  service.  There  are  also 
certain  particular  exemptions,  such  as  the 
masters  of  fishing  vessels,  having  at  least  one 
apprentice  under  sixteen  years,  bound  for  Bve 
years  and  fishing;  other  persons  connected 
with  the  fishing  and  coal  trade  are  exempted  ; 
13  Oeo.  II.  c.  17.  A  seaman  of  the  navy  can- 
not be  taken  ontof  the  service  by  any  process 
or  execution,  unless  for  some  cause  criminal,  or 
unless  the  plaintifT,  or  some  one  for  him, 
makes  affidavit  before  a  judge  of  the  court  out 
of  which  the  process  issues,  or  before  some 
person  authorised  to  take  affidavits  in  such 
courts,  that  the  cause  of  action  amounts  to 
L.20 ;  a  memorandum  of  which  oath  must  he 
marked  on  the  back  of  the  process  or  writ, 
without  fee.  A  seaman  cannot  be  arrested 
otherwise ;  but  a  plaintiff,  on  giving  notice  to 
(he  seaman  personally,  or  leaving  it  at  the 
place  where  he  resided  before  entering  into 
the  navy,  may  have  judgment  and  execution 
other  than  against  the  person  of  the  seaman  ; 
31  Qto,  II.  c.  10,  §§28-9.  A  petty  ofBceror 
seaman  who  has  been  arrested  fur  debt  or 
crime  is  not  discharged  on  payment  of  the 
debt,  or  termination  of  the  imprisonment ; 
but  is  delivered  to  the  commander-in-chief  of 
some  of  the  royal  ships,  or  some  commissioned 
officer  authorised  to  raise  seamen,  or  some 
principal  regulating  officer  of  the  impress, 
whichever  is  nearest;  44  Geo.  HI.  c.  13. 
Provision  is  made  by  several  statutes  to  enable 
petty  officei-s  of  the  navy,  seamen,  non-coTn- 
missioned   oSccrs    of    marini's,    boatswaius. 


gunners,  and  carpenters  In  the  navy,  to  allot 
part  of  their  pay  to  their  wives,  mothers,  or 
children.  The  statute  5  and  6  Will.  IV.  c. 
24,  was  passed  with  a  view  of  encouraging 
the  voluntary  enlistment  of  seamen,  andmak* 
ing  regulations  for  manning  the  navy.  By 
this  act  the  term  of  service  in  the  navy  is 
limited  to  five  years.  If  the  ship  be  abroad 
when  the  term  of  service  of  seamen  expires, 
provision  is  made  for  their  being  sent  home 
by  the  earliest  opportunity.  The  admiral,  or 
commanding  officer  of  the  squadron  or  fleet 
in  which  a  seaman  whose  term  has  expired 
is  serving,  is  empowered,  in  case  of  emergency, 
to  detain  him  six  months  longer,  with  one- 
fourth  increase  of  pay.  Seamen  under  arrest 
for  trial,  when  their  service  expires,  cannot 
be  discharged  till  after  their  trial.  Seamen, 
though  entitled  to  be  discharged,  must  per- 
form  their  duties,  and  In  amenable  to  naval 
discipline  until  actually  discharged.  Seamen, 
when  discharged  after  a  service  of  five  years, 
are  entitled  to  receive  protections  from  service 
in  the  navy  for  two  years.  Provision  is  made 
by  the  same  statute  for  bounties  and  other 
privileges  to  volunteers, 

Merchant  Seamen ;  have  been  the  subject  of 
various  statutory  regulations ;  but  these  have 
all  been  repealed  by  17  and  18  Vict.  c.  104, 
1854,  nnd  18  and  19  Vict.  c.  91,  1855,  which 
consolidates  the  law  as  to  this  matter. 

Bearoli  of  Inonmbrancei.  It  is  of  impor- 
tance for  a  lender  or  a  purchaser  to  discover 
the  burdens  which  affect  the  borrower's  or 
seller's  estate.  The  system  of  records  in  Scot- 
land furnishes  the  most  advantageous  means 
for  this  purpose,  which  is  effected  by  what  is 
technically  called  a  Search.  A  search  of  the 
records  comprehendiug  a  peiiod  of  forty  years 
is  supposed  to  give  sufficient  security.  But 
to  render  the  search  complete,  it  ought  to 
be  continued  down  to  the  date  of  the  record- 
ing of  the  purchaser's  sasine,  for,  without 
this,  the  purchaser  is  exposed  to  the  risk  of 
a  new  sasine  being  recorded  between  the  date 
of  signing  the  disposition  and  the  registration 
of  the  sasine  following  on  it.  In  practice, 
however,  purchasers  generally  trust  to  the 
execntion  of  the  disposition,  and  pay  the  price 
on  the  delivery  of  that  deed ;  and  there  is  no 
known  instance  of  the  seller  taking  advan- 
tage of  this  opportunity  to  defraud  the  pur- 
chaser. A  search  embraces  the  following 
particular :  1  jI,  A  search  of  the  General  and 
Particular  Register  of  Sasincs;  2dlif,A  search 
of  the  Record  of  Ahbreviatesof  Adjudications; 
and,  Zdly,  A  search  of  the  Genenil  and  Parti- 
cular Register  of  Inhibitions.  If  the  property 
consist  of  burgage  subjects,  a  search  of  the 
Record  uf  Sasinea  kept  in  the  burgh  must  be 
proiluced  ;  and  a  svaich  of  the  Dean  of  Guild 
Record  of  Jcdges  and  Warrants  is  sometimes 
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demaadad  ;  for  by  these  a  preferable  aecnrit; 
over  burgage  Bubjecta  may  be  created,  dis- 
coverable from  no  other  record.  But  there 
are  certain  dangers  against  which  a  search, 
even  for  the  whole  period  of  the  long  pre- 
scription, affords  no  protection,  sad  others 
against  which  it  affords  only  a  partial  protec- 
tion. Tbus.against  litigiosity,  a  search  fur- 
nishes no  protection.  This  is  a  legal  restraint 
imposed  on  a  debtor  for  the  benefit  of  those 
creditors  who  have  commenced  diligence  for 
attaching  his  heritage.  The  diligences  by 
which  heritage  is  affected  are  inhibitioa  and 
adjudication ;  and  in  both  of  these  litigioaity 
takes  place.  In  executing  the  inhibition,  there 
are  three  stages :  1.  The  execution  of  the 
diligence  against  the  debtor;  2.  Itspublica* 
tion  against  the  lieges,  prohibiting  them  from 
taking  any  right  from  the  debtor ;  and,  3. 
The  act  of  registration  in  the  connty  within 
which  the  lands  lie,  or  in  the  Oeneral  Regis- 
ter at  Edinburgh.  Litigioaity  comtnences  at 
the  completion  of  the  second  stage,  and  a  sale 
by  the  debtor  after  that  period  will  be  struck 
at  by  the  inhibition.  The  security  thus 
afforded  to  creditors  against  all  voluntary 
deeds  granted  after  publication,  is  conditional 
on  their  perfecting  their  diligence  by  regis- 
tration; hence,  during  the  forty  days  within 
which  the  inhibition  may  be  recorded,  there 
is  a  risk  against  which  a  search  affords  no 
protection.  In  the  case  of  ai^udi  cat  ions,  liti- 
siosity  commences  from  the  date  of  citation. 
Litigioaity  striken  against  voluntary  deeds 
only  ;  and  a  deed  granted  in  implement  of  a 
previous  obligation  is  unchallengeable.  Delay 
or  mora  in  the  completion  of  the  diligence 
constitutes  another  exceptiou  to  the  doctrine 
of  litigiosity.  Thus,  in  one  case,  a  delay  of 
four,  and  in  another  of  two,  years  in  com- 
pleting an  adjudication  was  held  sufBcieot  to 
take  off  the  effect  of  litigioaity,  and  render  the 
deeds  of  the  debtor  binding.  There  are  other 
dangers  to  the  purchaser  which  cannot  be  dis- 
covered from  the  records.  The  plea  of  death- 
bod,  and  the  fraud  or  forgery  of  the  author, 
are  each  a  ground  of  reduction  of  a  deed,  and 
constitute  a  io^M  realit  even  in  the  hands  of 
an  onerous  holder.  The  act  1661,  c  24,  de- 
clares, that  DO  right  or  disposition  granted 
by  the  apparent  heir  of  a  deceased  proprietor 
shall  be  valid,  in  so  far  at  it  prejudices  the 
creditors  of  the  deceased,  unless  granted  a  full 
year  after  the  defunct's  death.  A  purchaser, 
therefore,  from  the  heir  within  the  year,  is 
exposed  to  this  risk.  The  granting  of  a  deed 
gratuitously  in  favour  of  conjunct  and  confi- 
dent persons,  is  a  gronnd  of  reduction  which 
follows  the  subject  into  a  purchaser's  hands. 
(See  Conjunct  and  Confidtnt)  Servitudes  en- 
ter uo  record,  and  are  yet  effectual  against  a 
purchaser.    The  legal  liferents  of  terce  and 
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courtesy  are  burdens  affecting  heritage  ii  th 
hands  of  a  purchaser,  wherever  the  varmp 
has  been  dissolved  before  the  pnrdisterW 
been  infeft.  Snch  are  the  burdens  ■bieli  do 
not  enter  the  records,  aud  against  wbkb  t 
search  has  no  protection.  To  oscertun  Ibw. 
therefore,  inquiries  must  be  made  in  atln 
quarters.  There  is  also  a  class  oF  du- 
gers  discoverable  from  the  records,  bit  iHA 
may  escape  notice  in  a  search  for  forty  jam 
The  minority  of  the  parties  eutitled  to  cbi)- 
lenge  the  right  of  the -party  in  possesion,  ii 
deducted  in  reckoning  the  years  of  the  kn; 
prescription ;  and  if  it  appeaj-g  from  th«  pra- 
gress  of  the  seller's  or  borrower's  titlsi  tto 
there  is  any  reason  to  s^prebead  such  u  it- 
terruption,  the  search  ought  to  be  eitaniei 
farther  back  than  tiie  forty  years.  Yet  i» 
purchaser  is  bound  to  accept  of  a  feudal  liilf 
standing  in  the  seller  or  his  predeca««ifuf 
forty  years,  unless  be  can  show  a  preciit  tm- 
den  still  subsisting.  See  Progm*.  Prwrip- 
tion  may  be  interrupted  by  the  raising  irfu 
action,  and  there  is  a  register  where  eitsliiwi 
for  interrupting  prescription  are  recorM 
which  ought  to  be  examined,  althoDgh  it  k 
seldom  dune.  Prescription  begins  to  ro 
against  herilalile  securities,  not  tironi  tbsdw 
of  the  security,  or  its  entering  the  record,  be 
from  the  time  that  no  demand  has  been  aiit 
by  the  creditor,  or  no  interest  paid ;  id  tbii 
the  fact,  that  no  sasine  on  an  heritable  bo^ 
appears  on  record  for  forty  yean  back,  a 
not  sufficient  evidence  that  the  land  is  »>- 
affected  by  heritable  debts.  Prasoipua 
against  an  inhibition  raised  on  a  depesdi^ 
action  begins  to  run,  not  from  the  date  of  ii« 
hibition,  but  from  the  date  of  the  deeiMi) 
the  action.  Prescription  on  an  infefbnent  ii 
real  warrandice  does  not  begin  to  mn  anal 
eviction  has  actually  taken  place.  These  ba^ 
dens,  like  the  forraer,  are  here  adverted  to, 
in  order  that  conveyancers,  in  ccndoetiii!) 
search,  may  have  in  view  the  d&ngers  agtosl 
which  the  usual  search  of  the  records  iiH 
guarantee,  and,  according  to  circBmstsKMi 
direct  such  farther  inquiries  as  prudeoetw.' 
suggest.  Ro»»'t  Led.  ii.  384;  Bdimfr- 
chater't  Title,  366  ;  Jwrid.  StgU*.  i.  SOL  Sei 
Burdens.  Ineumbranca.  Record, 
Seata  in  Cliuxaheg.  In  landward  puishi 
Scotland,  the  area  of  the  church  is  divi^ 
among  the  heritors  according  to  their  nM 
rents.  The  area  of  a  parish  parUy  laaim' 
and  partly  within  a  town  ought  to  b•«|f■■ 
tioned,  liketheexpenseofbuildingtiMdHm 
according  to  therealrentBoftheowMiHfln^ 
andhouses.  Wherepnrtof tbepariaki*>itkB 
a  burgh,  if  the  burgh,  as  a  GomamiilBklM' 
the  expense  of  building  in  proforttetlfli 
rent  of  the  property  within  imAflltfiHli 
seem  that  they  are  entitied  tottwi^tt^ 


SEA. 

irea  in  tlie  same  proportion,  vhich  they  may 
ec  ar  dispose  of  to  the  inhabitants.  The  pa> 
.ran  of  the  parish,  at  leaat,  if  likeviw  an 
leritor,  Js  entitled  to  a  family-seat  for  him- 
«]f,  in  the  choice  of  which  he  has  a  prefer- 
mce  over  all  the  heritors.  See  Patronage. 
I'he  Court,  in  one  or  two  cases,  have  recog- 
lised  a  speciee  of  right  to  church-seats,  of  the 
lature  of  private  property,  in  parties  neither 
leritors  nor  inhabitants  of  the  parish.  The 
nioister  is  entitled  to  a  seat  for  bis  family ; 
md  seats  are  generally  set  apart  for  the  poor. 
Bach  heritor  is  entitled  to  have  a  seat  for  hie 
amily,  which  is  taken  into  aecnnnt  in  making 
ip  bis  share  of  the  area.  The  right  of  pri- 
irity  of  choice  after  the  patron  is  Jeter  mined 
iy  the  amonnt  of  valuation  of  the  several 
leritors.  After  all  the  heritors  have  selected 
:heir  family-seats,  they  choose,  in  the  same 
ir<ler,  each  as  much  of  ihe  area  as  will  make 
ip  the  share  to  which  he  is  entitled  ;  and  it 
foold  appear,  that  what  he  chooses  ought  to 
)e  nil  in  one  place.  An  heritor  not  satiaBed 
vith  the  division  made  by  the  other  heritors 
nay  challenge  it,  and  insist  in  a  process  of 
iivision  before  the  sheriC  The  sheriff's 
udgment  ia  subject  to  the  review  of  the  Court 
)f  Session.  The  area  assigned  to  each  land- 
ward heritor  does  not  become  his  private  pro- 
lerty;  it  ia  merely  an  inseparable  pertinent 
)f  the  lands,  for  the  accommodation  of  his 
amily  and  of  hie  tenants,  and  others  dwell- 
ng  on  his  property.  An  heritor  may  sell 
be  materiab  of  a  seat  which  he  has  erected 
ipon  his  area  at  his  own  expense.  Althoagh 
here  does  not  seems  to  be  any  restriction  of 
:be  heritor's  right  to  dispose  of  his  title  to  sit 
a  his  family-seat,  he  cannot  exclude  his  ten- 
>nta  aud  others  dwelling  on  the  property  from 
iccupying  bis  portion  of  the  area ;  and  suit- 
tble  accommodation  in  that  part  of  the  area 
)f  the  parish  church  which  belongs  to  the 
sndlord  is  held  to  be  included  in  a  lease  of 
anda.  In  town  churches,  or  in  that  part  of 
L  church  in  a  parish  partly  landward  and 
>artty  in  a  town  which  has  been  assigned  to 
he  community  generally,  the  magistrates  may 
at  the  seats ;  and  it  is  the  practice  for  them 
0  make  them  a  source  of  revenue.  In  the 
ase  of  Ciapperton  r.  MagiitraU*  of  Edinburgh, 
luly  14,  1840,  it  was  held  that  the  magis- 
rates  were  not  entitled  to  levy  seat  rents  for 
he  purpose  of  increasing  the  revenue  of  the 
lurgh.  Where  a  parish  is  partly  within 
iitrgh  and  partly  landward,  and  the  com- 
aunity  has  a  share  assigned  to  them,  they 
rould  appear  to  be  entitled  to  a  seat  for  their 
iiagittrates.  The  law  with  regard  to  the 
Iivision  of  church  areaa^  has  been  clearly 
tated  by  Ur  Dunlop,  Parochial  Law,  30.  See 
ilao  Jfm-e's  NoUi  on  Stair,  cc. ;  BeWs  Prine. 
i§  774,  836 ;   lllutt.  ib. ;   Uwitet^s  Landlord 
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and  Tnanl ;  HHttk.  Jiut,  ii,  467 ;  Brown't 
Synop.  1456,  2334.  See  Church.  Buryina- 
Place.     Chweh-YaTd. 

SeaworthineiB.  Questions  frequently  arise 
relative  to  the  implied  condition  of  seaworthi- 
ness, both  in  the  contract  of  affreightment  and 
of  insurance.  The  obligation  is,  "  that  the 
ship  shall  be  tight,  staunch,  and  strong,  pro- 
perly manned,  and  provided  with  all  necessary 
stores,  and  in  all  respects  fit  for  the  intended 
voyage."  A  distinction,  however,  must  he 
taken  between  the  condition  of  seaworthiness 
in  insurance  and  in  affreightment.  In  the 
former,  it  is  a  warranty,  the  breach  of  which 
voids  the  contract ;  in  the  latter,  it  is  only 
part  of  the  contract  of  the  shipowners,  and 
the  want  of  it  gives  relief  from  the  hire,  or 
grounds  a  claim  of  damages.  In  affreightment, 
ignorance  of  the  defect  does  not  avail  the 
owners ;  nor  will  the  most  regular  and  formal 
survey  at  setting  out  on  the  voyage  have  any 
other  effect  than  to  strengthen  the  evidence  in 
their  favour,  should  the  vessel  be  wrecked  in 
questionable  circumstances.  In  insurance, 
in  like  manner,  no  ignorance  or  innocence 
on  the  part  of  the  insured  will  be  an  answer 
to  the  fact  that  the  ship  was  nnflt  for  the 
voyage.  Seaworthiness  is  presumed ;  and  it 
is  not  sufficient  for  the  underwriter  to  prove 
that  the  ship  became  unseaworthy  after  the 
risk  began,  bat  if  the  ship  spring  a  leak, 
or  go  down,  or  become  nnoavigahle  without 
adequate  cause,  unseaworthiness  wilt  be  in- 
ferred. The  opinion  of  the  carpenters  who 
repaired  a  vessel,  although  it  strengthens  the 
presumption,  is  not  conclusive  proof  of  sea- 
worthiness. Disrepair  of  any  kind  left  in  the 
hull,  rigging,  sails,  ground-tackling,  &c.  of  a 
vessel,  is  a  breach  of  this  warranty.  Over- 
loading may  make  a  vessel  unseaworthy.  The 
policy  is  binding  if  the  defect  have  been  dis- 
covered and  remedied  before  any  harm  is  done, 
provided  this  occasions  no  delay  or  deviation 
not  authorised  by  the  underwriters.  See  BeWi 
Com.  i.  550,  and  BeWs  fiksi.  §  477,  for  cases 
as  to  what  amounts  to  a  breach  of  the  war- 
ranty of  seaworthiness.  See  Abbott's  Law  of 
Shipping.  See  also  Brodie't  Swpp.  to  Stair, 
950, 981 ;  Belf*  Com.  i.  634, 617 ;  BeU's  Princ. 
^  166, 408,  477  ;  lUmt.  §  165  ;  Shav/i  Dige*t, 
247;  Parker,  Feb.  15,  1815,  3  Dok,  23; 
Wiikie,  Feb.  27, 1816,  3  Dmo,  57 ;  Douglat, 
Ua^  17,  1816,  4  Don,  269.  See  /nrantnce. 
Af^ghtntent. 

SeMdets,    See  Reiigum.    Society, 

SeoondL      See  Dvel.     ChalUnge. 

Secondary  Creditor  ;  is  an  expression  nsed 
in  contradistinction  to  eaiholic  creiHor.  Thus, 
a  creditor  who  has  an  heritable  security  over 
two  estates,  for  the  same  debt,  is  a  catholic 
creditor ;  and  a  creditor  who  has  a  postponed 
heritable  security  over  one  of  thoee  eslates,  is 
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technicalljulled  a  secoDtUry  creditor.  B^t 
Com.  ii.  523.    See  Ca&olie  Creditor. 
Seotator;  " a sertor in conrt."  Ske»«,Kt. 

BsonritiM,  Heritable.  See  SeritaHe  Se- 
euritiet.     Burdens. 

BedentDt,  AoU  ot     Se«  AeU  of  Sederunt 

Seditioa;  consiite  in  attempts  made,  by 
meetings,  or  bj  deed,  word,  or  writing,  of  what- 
ever kind,  to  disturb  tfae  tranquillity  of  tbe 
State,  to  produce  public  trouble  or  commo- 
tion, and  to  excite  tbe  aubjecta  to  tbe  dislike, 
resistance,  or  subvenioD  of  the  established 
];o?ernment.  Seditioa  is  distingaished  from 
Uating-making  in  this  respect,  that  the  object 
of  leasiDg-making  is  to  disparage  or  prejudice 
the  private  character  of  the  Sovereign,  where- 
as sedition  is  directed  against  the  order  and 
tranquillity  of  the  State ;  and  although  the 
two  offences  may  be  combined,  yet  the  great 
distioctioD  seems  to  be,  that  the  offence  against 
the  Sovereign,  in  the  former  ease,  is  of  an  in- 
dividual nature,  extending  uo  farther  than  to 
the  person  of  the  King ;  whereas  sedition,  by 
whatever  means  it  may  attain  its  object,  is  an 
nttack  upon  Government  and  the  constitution 
of  the  State.  Where  thisoffence  is  carried  the 
length  of  tumultuous  meetings  for  the  pro- 
fessed purpose  of  altering  tbe  constitution,  it 
assumes  a  different  character,  and  becomes 
treason.  The  punishment  of  sedition  was 
ft»rmerly  arbitrary  ;  but  by  6  Geo.  IV.  c.  67, 
it  was  restricted  to  tine  and  imprison  me  at, 
with  an  alternative  of  banishmenton  a  second 
offence.  This  alternative,  however,  was  taken 
away  by  7  Will.  IV. c.  5.  See  ffvm,  i.  544 ; 
AWt.  B.  iv.  tit.  4,  §  29  ;  ffukh.  Jutlke,  i.  357  ; 
AlUon'i  Prine.  581 :  Tait't  Jvttiee,  h.  t. ;  Blait>t 
Jutlice,  h.  I.  See  Treaton.  Debating  Soeietie*. 
DHlling. 

SednetioiL  An  action  of  damages  is  com- 
petent at  tbe  instance  of  a  husband  against 
(he  seducer  of  bis  wife ;  and  that  although 
the  husband  have  not  previously  raised  an 
action  of  divorce  against  his  wife.  In  like 
mauner,  the  seduction  of  an  unmarried  woman 
may  be  the  foundation  of  a  similar  claim  of 
damages  at  her  own  instance  against  her  se- 
ducer. Enk.  B.  iii.  tit.  1,  g  13,  in  notet ;  SriCs 
Princ.  §  2033 ;  Broim't  Si/nop.  2132.  See 
Damages.     Delict,     Jury  Trial. 

Sei^BOiy;  in  English  law,  a  manor  or 
lonUhip.     Tomtin'g  Diet.  k.  t. 

Bek.     See  Serplath. 

Self-Sefbnoe.  Homicide  in  self-defence  is 
justifiable.  Hume,  i.  212.  See  Homicide. 
Murder.  CAaud  Melle.  Jutti_fiable  Homicide. 
Culpable  Homicide. 

Bemipleaa  Frobatio;  has  been  defined, 
"  something  less  than  proof,  and  more  than 
suspiciou ;  p«r  Lord  Gillies  in  M'Crotte,  9th 
June  1631, 9  S.A  D.  t)d2.    It  has  also  been 
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said,  "ihatAtemiplenaprtAaiioAotaBotmaa 
merely  a  suspicion :  That  sospieion  depewb 
merely  on  the  turn  of  mind  of  tbe  peraoo  *k* 
suspects;  some  persons  suspecting  mervlt 
where  there  is  possibility;  but  that  a  mmi- 
plena  probatio  ra\ut  amount  to  soeh  evidcBM 
as  induces  a  reasonable  belief,  t)taug:b  mi 
eompleteevidence;"  ^er Lord  Preaident  Blair 
in  Craig  V.  Oe^n.June  14, 1809, /acCUL 
In  M'Larm  v.  M'CuHoch,  June  12, 1844,6Z'. 
II33,  Lord  Maceeneib  defined  lemifiau 
probatio  to  be  snch  a  measure  of  probalkn  n 
taken  along  with  what  is  to  be  added  to  it,rit^ 
the  oath  of  the  pursuer,  makes  a  pUm  fn- 
batio — such  an  amount  of  proof,  that  wbei  w 
it  shall  be  added  the  oath  of  tfae  paitatt,  it 
will  be  reasonable  to  be  satisfied  that  tbe  cm 
is  established  against  the  defender ;  and  in  lia 
definition  Lord  JarPBKT  concurred.  Who- 
ever eemiplena  probaiio  is  made  out  (wUck  a 
in  all  cases  a  question  of  evidence),  the  p■^ 
suer  is  entitled  to  the  oath  in  sappleaaL 
When  a  merchant's  books  are  regularly  ktfc 
there  is  temipieiia  probatio  that  they  are  ok- 
rect,  and  his  oath  in  supplement  is  compMftt 
to  prove  the  truth  of  what  is  contaiBcd  a 
them  ;  /wry,  Feb.  21, 1816, 4  Dok,  467.  ftn 
the  most  frequent  cases  in  which  questioBi  d 
eemiplena  probatio  oecur  are  actiooa  of  filiatita, 
or  fur  tbe  aliment  of  bastard  children.  Whn- 
ever  the  pursuer  is  able  to  make  out  acta  d 
indecent  or  suspicious  familiarity  ou  the  fan 
of  the  putative  father,  or  other  the  like  tw-  , 
cumstaaces,  inducing  a  reasonable  belief  lloi 
he  is  the  father  of  her  child,  she  is  eatiiM 
to  her  oath  in  supplement  to  that  effect.  Sed 
cases  necessarily  depend  entirely  upon  tfta. 
alties ;  but  the  incliaation  of  the  Coarl  an 
be  gathered  from  such  as  have  boen  deciM, 
several  of  which  are  noted  in  Maeyladda  it 
Aliment,  p.  80.  See  also  Stair,  B.  iv.  tit  44. 
§  9 ;  tit.  45, 5 17  (2) ;  ErA.  B.  i.  tit.  6,  j ». 
ami  note  hg  Mr  Ivory;  B.  iv.  tit  2,  {  14, 
Bani.  ii.  630  ;  BeWs  Prine.  §  2061. 

Since  the  paa^ng  of  the  act  16  Vict  c  SO, 
by  which  parties  are  made  admissible  ai  wit- 
nesses, it  may  be  doubted  whether  an  oalk  it 
supplement  would  now  be  allowed,  ai  tb 
reason  for  allowing  such  evideoee  no  iomstr 
exists.  In  the  case  of  Scott  v.  GUmts,  Dk. 
2, 1856,  19  D.  119,  which  was  a  case  of  illa- 
tion, Lord  Justice-Clerk  Hops  obaerved,— 
"  I  do  not  think,  though  it  is  not  nseeMary  i> 
determine  that  in  the  present  case,  titMi  tbt 
provisions  of  tbe  former  law  are  still  in  fanx, 
allowing  to  the  pursuer  in  those  aetiou  ikr 
benefit  of  giving  an  oath  in  supplement  if  tin 
case  made  out  a  eemiplena  probatio.  Her  oaii 
in  supplement  was  allowed  because  she  ee«U 
not  be  a  witness,  while  tbe  nature  ofhereaa. 
implying  secret  matters,  required  that  ket 
oath  should  be  allowed.     But  now  she  it  at- 


lowed  to  be  a  vitness,  and  what  can  ihe  re- 
quire  mere?"  Lord  Wood  observed, — "There 
may  perhaps  be  reason  to  doubt  whether  the 
old  law  of  xemiplata  has  been  wholly  abro- 
gnted.  If  the  pursner  do  not  offer  herself 
as  a  witness,  and  the  defender  does  not  put 
her  into  the  witaess-tKiz,  1  am  not  sure  that 
we  might  not  have  to  proceed  upon  the  old 
law,  and  to  consider  whether  or  not  a  semi- 
plena  prehalio  had  been  made  out  without  her 
evidence,  and  if  satisfied  that  it  had  been,  to 
admit  her  oath  in  supplement.  But  upon 
such  a  state  of  the  case  I  give  no  opinion 
now,  it  not  being  necessary  for  the  decision  of 
that  which  is  before  the  Court." 

Senaton  of  the  Collegfe  of  Justice.  By 
the  act  1540,  c.  93,  the  Judges  of  the  Court 
of  Seffiion  are  styled  Senators  of  the  College  of 
Justice.  See  Session,  Court  of.  College  of 
Justice.     Council  and  Session. 

Sentences.  See  Summons.  Judicial  Pro- 
cedure. Decree.  Criminal  Prosecution.  Execu- 
tion of  Sentences.     Appeal. 

Separation  of  Harried  Persons ;  may  be 
either  the  act  of  the  law.or  it  may  proceed  on  a 
voluntary  contract.  1.  Where  a  husband  de- 
torts  his  family,  turns  his  wife  out  of  the  house, 
or  abuses  her  "  in  stidt  a  manner  at  to  reader 
\erctmdition  quite  uncomfortahie,"  she  mayapply 
to  the  Court  of  Session  either  for  a  separate 
uliment,  or  to  the  same  Court,  as  coming  in 
place  of  the  Commissaries,  for  a  decree  of  se- 
paration, finding  her  husband  liable  to  sup- 
port her  during  her  continuing  to  live  as  his 
wife  separate  from  him.  2.  An  agreement  to 
live  separate  may  be  entered  into  extrajudi- 
:ially  between  husband  and  wife.  But  if  the 
liDsband  express  his  readiness  to  receive  his 
wife  again  into  his  family,  or  if  the  wife  con- 
sent to  return  to  it,  the  contract  of  separa- 
tion is  at  an  end ;  ^though  a  judicial  separa- 
;ion  may  notwithstanding  be  applied  for  by 
iither  party.  The  wife  canuot  sue  her  hus- 
jand  for  aliment  during  voluntary  separation ; 
lud  although;  at  the  time  ofentering  into  the 
contract  of  separation,  the  husband  may  have 
i&signed  her  an  aliment,  he  is  entitled  to  recall 
t  at  any  time,  if  he,  at  the  same  time,  offer  to 
ocflive  her  back.  The  wife's  only  remedy  is 
o  return  to  his  house,  or  to  obtain  a  judicial 
leparation,  which,  if  there  be  good  grounds 
or  it,is  competent,  notwithstanding  the  volun- 
,ary  separation.  Bank.  B.  i.  lit.  5,  §  136  ; 
^Tsk.  B.  tit.  6,  §§  19,  30 ;  lo&ian's  ConsistorJal 
''roe.  194  ;  Mor^s  Notes  on  Stair,  p.  ixvii. ; 
BelPt  Com.  i.  643  ;  Beit's  Prine.  §  \b3%eiseg.; 
'Uust.  ib. ;  Fraser  on  Domestic  Relation.  See 
Varriage,  Desertion.  Divorce.  Husband  and 
Wife. 

Separatists ;  a  sect  of  religious  dissenters, 
vbo,  from  conscientious  scruples,  refuse  to 
;afce  an  oath  in  courts  of  justice  and  other 


places.  By  statnte  3  and  4  Will.  IV.  e.  82, 
the  members  of  this  sect  are  permitted  to 
make  a  solemn  affirmation  in  all  cases  where 
by  law  an  oath  may  be  required.  See  ■Affir- 
mation. 

Septennial  Prescription.  See  Prescrip- 
tion. 

Bepnlchrea,  Tiolatii^;.  Although  the- 
abstraction  of  a  corpse  before  iuterment  may 
be  prosecuted  as  theft,  yet  the  violation  of  a 
sepulchre  is  not  considered  as  sach,  but  as 
an  indecency  and  a  crime  tut  generis.  The 
offence  is  committed  by  raising  the  body, 
though  ever  so  little,  from  the  shroud.  The 
body  raised  must  be  .identified  with  that  set 
forth  in  the  libel.  The  punishment  varies 
from  imprisonment  for  a  short  period  to 
transportation.  Hume,  i.  85  ;  Syme,  S21 ; 
Steele,  158;  Alison's  Princ.  461.  See  Dead 
Body. 

Sequels ;  in  thirlage,  are  the  tmal)  allow- 
ances of  meal,  or  of  manufactured  victnal,  or 
of  money  composition,  made  to  the  servants 
at  the  dominant  mill  for  their  real  or  implied 
trouble  in  grinding  the  victual  of  the  servient 
lands.  Stair,  B.  ii.  tit.  7,  §  21 ;  Brtk.  B.  ii. 
tit.  9,  §  19  ;  Bank.  i.  684 ;  BelVs  Princ. 
S  1018  1  Hunter's  Landlord  and  fenanl ; 
Hutch.  Justice  of  Peace,  ii.  400.    See  fkirhge. 

Seqneitratien.  Under  this  name  are  com- 

Srehended  two  proceedings  of  characters  very 
ifferent — the  sequestration  of  land  estates, 
and  the  sequestration,  in  a  mercantile  bank- 
ruptcy, of  the  whole  estate,  both  heritable 
and  moveable,  of  a  bankrupt.  The  former 
is  intended  to  preserve  a  disputed  property 
from  dilapidation  or  waste ;  the  latter  to 
convert  into  money,  and  distribute  the  estate 
equitably  amongst  the  creditors  of  the  bank- 
nipt. 

1.  Sequestration  of  land  estate. — During  the 
dependence  of  a  process  of  ranking  and  sale, 
or  where  two  or  more  creditors  are  in  com- 
petition for  the  property  of  a  land  estate,  the 
owner  of  which  is  bankrupt,  or  nearly  so,  and 
none  of  the  competitors  has  attained  posses- 
sion, or  where  the  right  to  a  land  estate  is 
the  subject  of  litigation,  the  Court  may,  if 
they  think  proper,  sequestrate  the  rents,  and 
appoint  a  judicial  factor,  to  preserve  the 
estate,  collect  the  rents,  and  mansge  or  dia- 
pose  of  the  whole,  under  the  authority  of  the 
Court,  for  beboof  of  those  in  whose  favour 
the  Court  shall  in  the  end  decide.  But 
where  one  of  the  competing  parties  is  in  pos- 
session, under  a  title  which  is  the  subject  of 
an  action  of  reduction,  the  Court  will  not 
sequestrate  the  rents,  or  appoint  a  factor  on 
tbe  application  of  one  of  the  competitors; 
RoUUm,  June  18,  1831,  9  S.A  D.  766.  By 
Act  of  Sederunt,  it  is  not  competent  to  pre- 
sent a  petition  praying  for  the  seqaestration 
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of  a  land  estate  after  27th  Feb.  in  tlie  win- 
ter, or  25tli  June  in  the  summer  seasioa ; 
A.  S.  17ih  Jub/  1764 ;  A.  S.  5tt  Jwu  1790. 
The  judicial  factor  must  tiiiil  caution  for  hii 
intromissions  and  actings;  and  within  six 
months  after  his  appointment,  he  must  make 
ap  a  rental  of  the  estate,  and  a  list  of  arrears, 
which  he  must  deposit  with  the  clerk  to  the 
process,  as  forming  the  charge  against  him. 
The  judicial  factor  must  also,  under  penalties 
prescribed  by  Act  of  Sederunt,  make  up  and 
lodge  with  the  clerk  annually  a  schema  of  his 
account*,  showing  the  charge  and  discharge  ; 

A.  S.  22d  Nov.  1711 ;  IZlh  Feb.  1730.  By 
another  Act  of  Sederunt,  July  31,  1690,  the 
judicial  factor  is  liable  for  the  interest  of  the 
rents  recovered,  or  which  might  hare  been 
recovered,  from  a  year  after  the  term  they  fell 
due.  The  factor-fee  is  settled  by  the  Court, 
and  is  fixed  commonly  at  five  |)er  cent,  on  the 
amount  of  the  iDtromissions.  See  Oommis- 
$ion.  Judicial  Factor.  A  judicial  factor  can 
make  no  payment,  and  carry  through  no  sale, 
without  the  warrant  of  the  Court ;  and  when 
he  acquires  right  to  any  debt  affecting  the 
pubject,  it  operates  as  a  complete  discharge 
of  the  debt.  The  judicial  factor  is  dis- 
charged of  his  oCQce  by  the  Court,  and  he 
accounts  to  the  party  found  to  have  the  best 
right,  or  to  the  preferable  creditor;  and  upon 
paying  over  the  balance  in  terms  of  the  oi^er 
of  Court,  his  bond  of  caution  is  giren  up. 
The  cautioner  may  at  any  time  apply  to  have 
his  bond  of  caution  delivered  up,  whan  the 
Court  will  order  new  caution;  and  the  factor's 
proceedings  may  at  all  times  be  brought 
under  review  of  the  Court  by  petition  and 
complaint  at  the  instance  of  those  having 
interest  therein.    BdFs  Com.  ii.  262 ;  Ent. 

B.  ii.  tit.  12,  §  55,  «1  ieq. ;  Stair,  B.  i.  tit.  1 3, 
85;  B.  iv.  tit.41,§7;  tit.  50,  527;  Hare's 
JioUt,  pp.  Ixxviii.  occiciv. ;  Bank.  i.  377  ; 
ii.  312,  239  ;  BeWs  Prine.  jS  2418-22  ; 
SItaruPt  Prae.  980.  See  Judicial  Sate.  Fador. 
Truttee.  Judieial  Factor.  Petition  and  Com- 
plaint, 

2.  Sequettration  in  a  mereantiie  bankruptcy. 
^Tbis  sequestration  is  awarded  under  the 
statute  19  and  20  Vict.  c.  79,  1856,  on  an 
application  to  the  Conrt  of  Session  by  the 
bankrupt  himself,  with  the  concurrence  of 
one  or  more  creditors  having  the  undermen- 
tioned qualification,  or,  where  the  bankrupt 
does  not  concur,  on  the  application  of  one 
creditor  of  L.50,  or  of  two  creditors  whose 
agfp^g^te  debt  is  L.70,  or  of  three  or  more 
creditors  whose  abrogate  debt  amounts  to 
L.lOO  and  upwards.  Sequestration  may  also 
be  awarded  of  the  estate  of  a  deceased  debtor 
on  the  petition  of  a  mandatory  to  whom  he 
had  granted  a  mandate  to  apply  for  seques- 
tration, or  on  the  petition  of  a  creditor  or 
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creditors  who  have  the  above  qaslitnb'in 
The  general  provisions  of  this  bUUir  iut 
been  already  given  in  the  article  "BmknfL' 
See  AUxander't  Diyat  t^  &U  Ai>hifi(  ki 
Kinneai's  Law  of  Bankruptcy.  M'Brair'tfrt- 
lice  in  BankrupUy. 

SeqiiMtratioiL  for  Bant.  Smiaestntiii 
is  the  judicial  means  by  which  the  IshUiW 
makes  his  right  of  hypothec  effettosl.  Sr- 
questration  is  obtained  on  a  ttiramtrj  p»ii- 
tion  to  the  sheriff,  setting  forth  the  smw 
and  praying  for  a  warrant  to  sequestTW  ik 
crop  and  other  articles  subject  to  th«  Itj*- 
thee,  and  for  warrant  to  sell  to  the  eitnU 
the  arrears.  The  first  deliverance  oe  is 
petition  is  a  warrant  to  sequestrate  u  fnxtL. 
and  an  appointment  on  the  tenant  to  smer 
the  petition.  The  application  may  be  b*^ 
both  where  there  are  arrears  due,  and  rt^ 
the  landlord  has  reason  to  apprehend  tk 
the  tenant  is  endeavouring  to  deprivsbiBi' 
his  hypothec  by  displenisbing  the  ftra  ' 
removing  his  effects,  or  where  the  erddii'' 
the  tenant  is  suspected.  The  sequMtiKw 
renders  special  the  landlord's  right,  *kit 
was  before  general,  and  makes  it  UtiA  u 
each  individual  article  sequestrated,  kkI: 
entitle  the  landlord  to  recover  the  proprrtr 
or  the  value  of  the  cattle.  Sic.,  ialotbw 
hands  soever  they  may  have  gone.  Tb«  n- 
gular  Inue  of  the  application  for  a  wqw 
Iration  is  a  roup  and  sale  of  the  goodi  U 
payment  of  the  rent.  See  the  fern  of  ^ 
petition,  of  the  sheriff's  deliverance,  laic- 
the  inventory  of  the  goods  seqoert:alid,  is 
Bell  on  litotes,  ii.  318.  See  also  saiM  ifi 
i.  369,  389  ;  ii.  30  ;  Hunter'i  LaoJitri  w 
Tenant ;  Xaelavrin'i  Sherif  Prae. ;  V 
Judicial  Proeeedinge,  302.  See  Hff^  "i 
auihoriliet  there  died. 

BflrantoriiB  ;  was,  according  to  Sitit,  > 
tenure  common  in  Bngland.  "  Orsadt  e- 
riantye,"  was  where  a  man  held  his  Issdi^ 
the  King,  with  the  reddendo  of  passing  ■''' 
him  in  his  host,  or  bearing  his  banser*^'^ 
him  in  his  wars,  or  leading  his  host  or  sra;- 
"Petit  seriantye"  was  when  one  brid  b 
lands  of  the  King,  paying  a  knife  or  beeU<^ 
a  sheaf  of  arrows,  or  the  like  sernes;  '* 
Edw.  I. ;  Sktnt,  h.  t. 

Seriant;  according  to  Skene,  mjirt^ 
he  who,  at  the  command  of  the  vsgiibifc' 
encloses  or  lockain  prison  guilty  psnM''' 
lated,  or  suspect  of  any  crime.  &(•■*' 
curiix,  the  seijeant  of  the  coBrt,ti»  A'*' 
executor  of  letters  or  summouei;  Sm^^^ 
See  Recordam. 

Seijeaat-at-LAw  ;  is,  in  B^dl  '^ 
highest  degree  in  the  law  exo^NtM^ 
who  are  chosen  from  the  seiJMilfc  'flpv' 
Diet.  h.  t.  J 

Serplath ;  in  the  iM  S 
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of  weigtits  and  mewuraa,  cootaiiMd  fonraeore  j 
BtoDes,  a  term  chiefl;  used  in  the  accountB  of 
uerchauls  and  Bhipmastera  (skippers).  A 
"  sek  "  (»ack)  of  wool  contained  24  Btones,  and 
by  the  daily  caloulation  of  merchants,  40 
stoneB  Trof,  althongh  this  was  not  invariable. 
Each  stone  Troy  contained  16  pounda  Troy. 
and  each  pound  16  ounces.  Each  "tunne" 
contained  6  cwt.  Troy,  and  eacb  cwt.  five- 
Bcoie  pounds,  or  6}  Btouea  Troy.  "  A  last  of 
gudes  fured  hame"  (imported),  commonly 
contained  12  barreli,  or  half  a  gerplath.  A 
last  was  two  packs,  and  each  pack  waa  as 
great  as  half  a  sack  of  wool-skins,  and  con- 
tained in  weigbt  36  "Spruase"  stones.  A 
Spruase  stone  contained  28  pounds  Troy. 
For  every  last  of  wax  imported  by  strangers 
there  were  14  ship  pounds,  and  imported  by 
Scotch  sbipmasters,  12  ship  pounds.  There 
were  12  great  or  14  small  barrels  for  the 
last  of  tar,  pitch,  and  Buch-like  wares.  By 
strangers,  24,  and  by  Scotch  "skippers,"  18 
barrels  of  rye-meal  were  imported  for  the 
last,  and  a  last  of  rye  was  sometimes  18  and 
sometimes  19  bolls  in  measure.  Ten  packs 
of  wool  made  a  last  of  wool.  Ten  bides  made 
a  daiker,  and  20  daikers  made  a  last;  12 
dozen  of  gloves  or  "  ledder  poyntes"  made  a 
gross,  and  a  great  gross  contained  12  single 
gross.  Ten  stones  of  brass  made  a  barrel. 
Six  barrels  of  English  drinking  bear  made  a 
tQD.  Twelve  barrels  of  salmon  were  bought 
for  the  last ;  but  in  "taring"  them  over  the 
sea,  skippers  coanted  only  9  barrels  for  the 
last.  The  fidder  of  lead  contained  nearly  6 
score  and  8  stones.  A  "  schip  pound"  con- 
tttined  16j  stones  of  Scotch  Troy  weight. 
Six  score  skins  or  ells  qt  woollen  cloth  were 
counted  to  the  hundred.  Skene,  h,  t.  See 
Weiffhts  and  ifeasuret. 

MTvant;   is  one  who  hires  his  service  at  a 
certoinrate.  BeeLocatien.  Matter  and  Servant. 
Servanti'Wa^.    SeeWaget.    Farm  Ser- 
vant!^ Wages. 

Bervloe  of  an  Heir.  Before  an  heir 
regnlatly  acquire  a  right  to  the  estate  of  his 
ancestor,  he  onght  to  be  served  heir,  which 
formerly  proceeded  upon  a  brieve,  and  in- 
eluded  in  it  the  verdict  of  a  jury,  fixing  the 
right  and  character  of  the  heir  to  succeed  to 
the  estate  of  the  ancestor.  An  heir  before 
his  entry  is  termed  apparent  heir,  and  as 
such  possesses  certain  rights.  See  Apparent 
Eeir,  The  heir,  who  desires  to  complete  his 
title,  may  proceed  either  by  a  service;  or, 
where  be  holds  of  a  subject,  he  may,  on  sa- 
tisfying the  superior  of  his  propinqnity  and 
of  hia  right  to  receive  an  entry,  obtain  from 
him  a  precept  of  elare  eomlat,  infeftment  on 
which  will  complete  the  heir's  title.  See 
Gi»*  Cmstat.  Or  the  heir  may  grant  a 
li'iut-bond  to  a   conSdential   friend,   who. 


having  charged  him,  as  hia  debtor,  to  enter, 
may  adjudge,  and  in  that  way  acquire  a  title 
by  an  adjudication,  which  will  enable  the 
heir,  by  means  of  his  trustee,  and  without 
incurring  a  representation,  to  try  the  effect 
of  any  right  the  ancestor  may  have  given. 
And  if  the  estate  he  in  this  way  cleared  of 
any  claims,  the  confidential  adjndger  may 
transfer  to  the  heir  the  whole  right  under  the 
ai^udioation.    See  Adjvdication  on  Tntst-Bond. 

Where  the  title  is  to  be  completed  by 
service,  the  form  of  the  procedure  will  be 
affected  by  circumstances.  Where  the  an- 
cestor has  died  feudally  vested  in  the  estate, 
the  heir  must  complete  his  title  by  a  special 
service ;  and  on  a  precept  following  on  this 
special  service,  he  must  be  infeft ;  for  if  he 
^onld  die  after  being  served  heir  in  special, 
but  without  being  infeft,  the  whole  procedure 
fails,  and  the  next  heir  who  enters  disre- 
gards the  special  service,  and  enters  to  the 
person  last  infeft,  as  if  no  snch  service  had 
been  expede  by  the  person  who  died  nninfeft. 
Where,  again,  the  ancestor  was  not  infeft, 
but  held  personal  rights  to  the  subject,  as 
dispositions  with  unexecuted  procuratories  or 
precepts,  the  heir,  in  place  of  a  special  ser- 
vice, expedes  a  general  service,  in  virtue  of 
which  be  acquires  a  complete  right  to  the 
unexecuted  procuratories  and  precepts,  and 
may  be  forthwith  infeft  on  them  precisely  as 
bis  predecessor  might  have  been.  And 
should  he  die  without  being  infeft,  still  the 
personal  rights  are  thns  completely  trans- 
terred  to  him,  and  will  pass  to  his  own  heir- 
at-law,  who,  in  order  to  acquire  right  to  the 
unexecuted  procuratories  and  precepts,  must 
be  served  heir  in  general  to  him,  and  not  to 
the  former  proprietor.  Where,  again,  the 
estate  is  burdened  with  the  debts  of  the  an- 
cestor in  such  a  manner  as  to  render  it 
hazardous  for  the  heir  to  enter  and  incur  a 
universal  representation,  it  is  competent  for 
him,  within  the  tempui  deliberandi,  to  enter 
by  an  inventory,  and  he  will  be  liable  do 
further  than  to  the  value  of  the  subjects 
contained  in  the  inventory.  See  Inventory, 
Benefieivm  Invenlarii. 

A  general  service  formerly  proceeded  on  a 
brieve  issuing  from  Chancery.  A  note  was 
given  in  to  Chancery  stating  the  nature  of  the 
brieve  required,  and  that  it  must  be  a  brieve 
directed  to  such  a  judge  ordinary  (and  any 
judge  ordinary  was  competent  in  the  generu 
service)  for  serving  the  claimant  heir  in 
general  to  his  ancestor— care  being  taken  to 
describe  the  heir  in  his  proper  character.  A 
brieve  was  then  issued  from  Chancery  and 
delivered  to  the  claimant's  agent,  containing 
all  the  heads  of  the  brieve  in  a  special  ser- 
vice, for  there  was  no  distinction  in  the  terms 
of  the  brieve  farther  than  in  the  character 
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of  the  heir,  as  described  in  the  brieve.  Thli 
brieve  vaa  proclaimed  and  published  at  the 
head  burgh  of  the  jurisdiction  within  which 
the  heir  was  to  be  served,  which  auperaeded 
the  necessity  of  any  porsonel  service.  It  was 
not  necessary  to  gummun  a  jury ;  any  fifteen 
persons  (the  number  of  which  the  jury  con- 
EJsU)  who  might  be  in  Court,  or  who  might 
be  selected  by  the  claimant's  agent,  were 
allowed  to  act  as  jurors.  See  Inquegl.  At 
the  distance  of  fifteen  dnyg  after  the  publica- 
tion, the  service  proceeded  before  tbe  judge. 
The  inquest  was  sworn  by  tbe  judge  to  act 
faithfully.  The  heir,  or  one  acting  for  him, 
then  produced  bis  claim,  which  stated  his 
relationship,  and  claimed  that  he  might  be 
served  heir  under  the  character  stated  in  the 
brieve.  Evidence  was  also  produced  in  sup- 
port of  the  claim.  Under  the  general  ser- 
vice there  were  only  two  of  the  heads  of  the 
brieve  inquired  into,  viz.,  1.  Whether  the 
deceased  died  at  the  faith  and  peace  of  the 
Queen,  which  was  presumed,  unless  the  con- 
trary be  asserted ;  and,  2.  Whether  the 
claimant  be  the  real  and  lawful  heir.    The 

Sropinquity  must  be  proved;  but  where  a 
egree  of  propinquity  was  proved,  it  was 
presumed  to  be  the  nearest ;  and,  in  tbe 
same  way,  the  person  was  presnmed  a  lawful 
heir,  unless  the  contrary  was  asserted.  The 
jury,  if  satisfied  on  these  heads  with  the  evi- 
dence laid  before  them,  served  the  claimant, 
and  their  sentence  was  attested  by  the  judge 
and  retonred  to  the  Chancery,  whence  the 
brieve  issued.  From  the  Chancery  a  cer- 
tified copy  was  given  out  which  was  called  a 
retour.  A  general  service  established  tbe 
right  of  the  persons  served  to  the  character 
of  heir,  and  also  vested  those  rights  which 
did  not  require  infeftment.  It  was,  for  the 
former  purpose,  considered  at  one  time  merely 
as  a  kind  of  declarator  of  propinquity;  and 
in  conformity  with  this  idea,  it  was  held  in 
the  Court  of  Session,  after  a  consultation  of 
the  whole  judges,  that  a  general  service  was 
competent,  although  there  had  been  a  prior 
general  service  to  the  same  person,  without 
the  necessity  of  serving  through  the  party 
who  had  obtained  the  prior  service;  Cochrane, 
March  11,  1828,  6  S.  *  C.  751.  This  de- 
cision, however,  was  reversed  April  2d.  1830, 
4  IT.  *  S.  128.  Where  a  party  infeft 
in  fee-simple  executed  an  entail,  not  dis- 
poning in  favour  of  himself,  but  reserving  a 
power  of  revocation,  and  died  leaving  the 
deed  unrevoked  and  undelivered,  a  general 
service  as  beir-substitute  of  entail  to  the 
entailer  is  inept  to  take  up  the  procuratory 
or  precept  granted  by  him  ;  Colquhoun,  July 
8,  1831,  9  5.*  i?.  911.  Seeitrfour.  Brieve. 
Erik.  B.  ill.  tit.  6,  §$  63,  el  teq.,  75, 78 ;  Bank. 
£.  iii.  tit.  5,  §  14,  ct  ieq. ;  Stair,  B.  iii.  tit.  4, 
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§33,  et  «5. ;  Jfore's  !fota,  p.  ewiui'u;  B;?.*' 
Princ.  §  781,  1848,  et  leq.  ;  SaiM  ,. 
ITerilabk  Saectaiion,  i.  287,  290-6  ;  Safer' 
i»»^n(atV», 318,339, 347;  Jvrid.St)lti,\.'^ 
The  special  service  includes  not  ooljitiil' 
to  a  special  estate  in  which  the  ancestor  £»! 
infeft,  but  also  a  title  to  alt  peraoail  n^u 
which  were  vested  in  the  ancestor,  and  vbk': 
are  descendible  to  the  beir  in  the  ehanctc 
described  in  the  special  service.  In  «tbi: 
words,  the  special  service  embraces  a  gtoer!: 
service  to  the  same  heir.  The  ^ecisl  sc- 
vtce  also  formerly  proceeded  on  a  brWi' 
issued  from  Chancery,  but  directed  uit  :• 
any  judge  ordinary,  as  in  the  former  as,. 
but  to  the  sheriff  of  the  county  within  il«»- 
territory  the  lands  lay  to  which  the  htir  »i 
to  be  served.  The  brieve  was  pubMed  i: 
tbe  head  burgh  of  the  jarisdiction,  sod  ti' 
service  might  proceed  fifteen  days  afttnii' 
publication.  The  jury,  consisting  of  tb«  v» 
number  (Gfleen),  was  selected  or  taktg  -.* 
aeUmtUnu,  in  the  same  manner  as  in  li- 
general  service  ;  and  the  claim  was  u»i;. 
and  the  evidence  in  like  manner  laid  beFor* 
this  jury  or  inquest.  The  heads  of  tbe  bri<F> 
in  the  special  service  were  —  1.  Thst  It" 
deceased  died  at  tbe  faith  and  peace  ofti' 
Queen ;  This  was  presumed.  That  ba  dirJ 
infeft ;  This  was  proved  by  produetioo  of  ll' 
investiture  of  tbe  estate.  The  precise  pHii-J 
of  the  death  required  also  to  be  proved,  i' 
show  how  long  the  lands  had  been  in  tn- 
entry.  2.  That  the  claimant  was  tbs  Mt: 
and  lawful  heir  :  This  reqnired  to  be  prsit! 
by  parole  evidence,  the  testimony  even  sf  tl' 
jurymen  being  admitted ;  and  propinqni^ 
being  proved,  the  degree  was  presnmed  U  \'- 
the  nearest  in  existence  ;  but  where  tbe.fnh 
pinquity  was  remote,  ancieut  deeds,  ^i^- 
ing  tbe  relationship,  were  received  ia  fl- 
dence.  3.  Of  whom  the  lands  in  btM: 
This  was  proved  by  the  ancestor's  cbuttr. 
4.  By  what  tenure  they  were  held:  Tb 
was  also  proved  by  the  charter.  5.  Tfl»- 
was  the  ezt;nf  of  the  lands  dU  and  aw:  Tli 
was  proved  by  the  production  of  a  6w' 
retour,  or,  where  there  was  none,  bylis  ^^ 
port  of  an  accountant,  stating  the  eitaal  i: 
the  same  rate  with  the  neighbouring  b*^ 
in  the  same  county,  in  proportiiHi  lo  f» 
valued  rents  of  the  said  lands,  of  vbid  tiit 
cess-books  afford  sufficient  evidence.  6.  Tb: 
the  claimant  wss  of  lawful  age :  TU  n^ 
affirmed  by  the  jury,  whatever  tbe  igeef^ 
claimant  might  be.  7.  In  whose  bttlll^ 
fee  had  been  since  the  death  of  the  MMltl>: 
This  was  no  further  answered  tlmtcfn" 
liferents  where  they  had  existed,  «MV- 
eluded  non-entry  while  Uiey  ImMI.  f^M 
heads  being  proved,  thejarrnmlAl)^- 
and  the  judge  reloured  thoanHwIifl"' 
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M17  ;  an  extract  from  which,  &b  in  the  case 
of  the  general  serrice,  was  called  the  reiaur 
of  the  neir'a  urrice.  Ertk.  B.  iii.  tit.  8, 
§67  ;  Bank.  B.  iii.  tit.  5,  $  24,  et  teq. ;  Slair, 
B.  iii,  tit.  5,  §  25,  e(  geg.;  Morit  Note*,  p. 
cccixTi. ;  Bii^t  Priue.  §§  780,  1826  et  Mq., 
1841  et  leq.;  Sandford  on  Berit.  Suceat.  i. 
273  ;  Sartd/ord  on  Entaih,  318, 335-8;  Jurid. 
Stylet,  I.  280,  tt  uq. 

A  lervice  oam  bemjieio  invmUmi  is  autho- 
rised b;  the  act  1695,  0.  24.  The  service 
differs  in  no  respect  from  the  ordinary  ur- 
Tice  of  an  heir,  further  than  that  he  is  said 
in  the  serfice  to  be  heir  atm  beneficio  invm- 
tarii.  Enk.  B.  iii.  tit.  8,  S  68,  et  teq. ;  BeU's 
Prine.  54  781,  1926,  et  seg.;  Jurid.  StuUi, 
i.  361.  See  Ben*fieium  Inveniarii.  Inventoty, 
The  general  service  was  completed  as  soon 
as  it  was  retonred ;  aod  all  the  right  which  a 
general  service  can  give  was  thenaeforwar<l 
vested  in  the  person  served.  The  special  ser- 
vice, as  already  observed,  carried  no  right  to 
the  heir  served,  until  his  title  was  completed 
bj  sBsine.  Where  the  lands  held  of  the 
Crown,  Mie  heir  applied  to  the  Chancery ;  and, 
npon  prodnctioQ  of  his  retonr,  a  precept  was 
issaea  of  conrse,  directed  to  the  sheriff  of  the 
coonty,  requiring  him  to  infeft  the  heir,  and 
to  take  security  for  the  non-entry  and  relief 
dutiea;  and  the  precept  required  to  be  exe- 
ented  before  the  next  l«rm,  or  it  could  not  be 
executed  at  all,  and  a  new  one  had  to  be  ap- 
plied for.  On  this  precept  the  heir  was  in- 
feft, and  his  title  to  the  estate  of  his  ancestor 
thereby  completed.  See  Post  Proximam  Tor- 
mi'iiBM.  Where  the  lauds  held  of  a  subject, 
the  heir  must  obtain  a  precept  of  dare  am- 
*lai  from  the  superior,  proceeding  on  a  nar- 
rative of  his  special  retonr,  and  infeftment 
en  that  precept  completed  his  title;  but 
should  the  superior  refuse,  the  heir  might 
under  the  act  20  Geo.  II.c.50,  upon  produc- 
tion of  his  special  retour  to  the  Court  of  Ses- 
sion,obtain  a  warrant  to  charge  the  superior  to 
receive  him  within  fifteen  days;  and  on  pay- 
ment of  the  non-entry  and  relief  duties,  and 
production  of  the  ancient  titles,  the  superior 
was  hound  to  give  hisprecept  in  terms  of  the 
ancient  rights.  See  Charge  to  Enter.  Charter. 
But,  should  the  superior  still  delay,  a  precept 
might  be  obtained  from  Chancery  for  iufett- 
ing  the  heir.  Where  the  superior  was  un- 
entered, he  mnst,  in  place  of  being  charged 
under  the  20  Geo.  II.,  be  charged  to  enter 
himself  heir,  and  thus  to  complete  his  title 
to  the  superiority,  in  terms  of  the  act  1494, 
c.  56,  within  forty  days,  that  he  may  be  in  a 
situation  to  receive  his  vassal's  heir ;  and 
should  he  fail  so  to  do,  he  loses  the  casualties 
which  he  might  have  claimed.  But  he  does 
not  low  the  fen-duties:  these  remain  due  to 
the  immediate  superior;  and  the  heir  pro- 
3b 
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ceeds  i^iost  the  higher  superiors,  sneoes- 
sively,  on  their  respective  refusals,  until  he 
arrives  at  the  Crown,  from  whom  a  precept 
is  obtained  without  the  necessity  of  a  charge. 
In  one  or  other  of  these  ways  is  the  title  of 
the  heir  holding  of  a  subjeot-superior  com- 
pleted. On  the  subject  of  service  generally, 
see  Ertk.  B.  iii.  tit.  8,  $  69,  el  seg.;  Slair,  B. 
iii.  tit.  6,  5  28,  el  leq.;  Bank.  B.  iii.  tit.  5, 
§I4,e(s«?.;  BdTs  Com.  i.  659;  BeWt  Pntte. 
§  779;  Kamt»'  Stat,  law  Abridg.  h.  I. ;  Sand- 
ford  on  Hmt.  Suceeu.  i.  265  el  teq.,  280, 326, 
338,  380,  402;  Mac/arlane's  Jury  Prae.  42, 
72.  Sm  Brieve.  Apparent  Heir.  Swxettion. 
Clare  Conitat.    Error,  Summont  ^. 

AUerationt  in  the  Form*  of  Service. — By  the 
act  10  and  11  Vict.  c.  47,  1647,  the  practice 
of  issuing  brieves  from  Chancery  for  ser- 
vice of  heirs  is  abolished.  A  general  ser- 
vice now  proceeds  by  petition  to  the  sheriff 
of  the  county  witbin  which  the  deceased  had 
his  ordinary  or  principal  domicile  at  the  time 
of  his  death,  or,  in  the  option  of  the  peti- 
tioner, to  the  Sheriff  of  Chancery,  Where 
the  deceased  had  no  domicile  in  Scotland,  the 
petition  must  be  presented  to  the  Sheriff  of 
Chancery.  When  a  special  service  is  de- 
aired,  the  petition  must  be  presented  to  the 
sheriff  with  in  whose  jurisdiction  the  lands  com- 
prehended in  the  petition  are  situated,  or,  in 
the  option  of  the  petitioner,  to  the  Sheriff  of 
Chancery.  Where  the  lands  are  situated  in 
different  counties,  the  petition  must  be  pre- 
sented to  the  Sheriff  of  Chancery.  A  petition 
of  service  is  equivalent  to  a  brieve  and  claim 
under  the  former  law,  and  an  extract  decree 
of  service  is  equivalent  to  an  extract  retour. 
A  decree  of  special  service,  besides  operating 
aa  a  retour,  has  the  operation  and  effect  of  a, 
dispositioofrom  the  deceased  to  thebeir served. 
Such  decree  of  service,  however,  cannot  be 
transmitted  for  the  purpose  of  completing  the 
title  of  the  heir  or  assignee  of  the  party 
served.  No  person  is  entitled  to  appear  and 
oppose  a  service  proceeding  before  the  sheriff 
who  could  not  competently  appear  and  oppose 
such  service  proceeding  under  a  brieve  of  in- 
quest under  the  former  law.  In  oases  of  com- 
petition the  proceedings  maybe  advocated  to 
the  Court  of  Session,  in  oi^er  that  the  case 
may  be  tried  by  a  jury.  Whei-e,  also,  the 
sheriff  refoseg  to  serve  the  petitioner,  hisjudg- 
ment  may  be  brought  under  review  of  the 
Court  of  Session  by  a  note  of  advocation.  A 
special  service  does  not  now  infer  a  general 
representation,  either  active  or  passive,  but 
only  a  limited  passive  representation  to  the 
extent  and  value  of  the  subjects  embraced  in 
the  fecial  service.  In  a  petition  for  aspecial 
service,  an  heir  of  line  or  heir-male  may  also 
apply  for  a  general  service  in  the  same  cha- 
racter.   A  general  service  may  be  applied  for. 
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and  obUined  to  ft  limited  effect,  b;  sonexing  I 
a  nMuficfttion  letting  fortii  the  partienUr 
■utgecti  te  which  the  serriee  is  limited,  and  the 
aervioe  obtained  infers  only  a  limited  pae- 
■i?e  repmeutative  to  the  extent  of  the  enbieota 
contained  in  the  Hpeoifiation. 
-  ServiOM,  FenoaftL  See  Fertowd  Str- 
vie«t, 

Semena  Curia.    See  S&riaiU, 

Swvient  TenniifliLt ;  is  the  tenement  orer 
vhich  a  Hrvitude  has  been  granted  or  ac- 
quired in  favour  of  a  dominant  tenement.   See 

Swrvitodu ;  are  either  predial  or  penonal. 
A  predial  aerritude  is  a  senritude  constituted 
oTor  one  Bubjeot  or  tenement,  in  favour  of  the 
proprietor  of  another  anbject  or  tenement.  It 
a  only  in  virtue  of  his  property  that  a  person 
enjoys  a  predial  semtude;  and  vhen  he 
transfers  the  property  te  another,  the  servi- 
tude passes  along  with  it.  The  tenement  over 
which  a  predi^  servitude  is  constituted  is 
called  the  servient  tenement,  and  its  proprie- 
tor the  servient  proprieter :  tbat  in  favour  of 
which  the  servitude  is  constituted  is  called 
the  dominant  tenement,  and  its  proprietor  the 
domioant  proprieter.  Fenoual  servitudes  are 
those  constituted  over  a  subject  in  &vour  of 
a  person,  without  reference  te  his  poneasion 
of  another  sobject.  lu  the  Roman  law  there 
were  four  classes  of  pergonal  servitudes — m*- 
/rtiefM,  unu,  JbMtolw  and  «p«r(r  wreomM.  In 
Scotland  the  only  rights  which  have  been 
clsffied  under  peisonal  servitudes  are  the  dif- 
ferent kinds  of  usufruct ; — liferent,  by  reser- 
vation or  constitntion,  terce,  and  courtesy. 
See  Lifermt.  Taru.  Cimrltty.  And  it  has 
been  doubted  whether  liferent  would  not  with 
more  propriety  be  considered  as  limited  pro- 
perty than  aa  a  servitude.  Those  who  ad- 
here to  the  Roman  taw  classification  maintain 
that  servitude  is  the  category  te  which  life- 
rents are  most  conveniently  referred.  But 
this  is  merely  a  matter  of  arrangement.  Pre- 
dial servitudes  are  either  rural  or  urban. 
This  distinction  has  no  reference  te  the  cir- 
oumstence  of  the  tenements  being  within  oi 
twyond  the  limits  of  a  tewn.  A  rural  servi- 
tude is  a  servitude  which  does  not  affect 
houses  or  other  edifices,  but  which  Is  consti- 
tuted over  fields,  iuclosures,  &c.,  though  in  a 
tewn :  te  this  claa  belong  the  servitudes  of 
passage,  road,  way,  pasture,  feal,  and  divot, 
aquednct,  watering,  or  aqtttehmutiu,  thirlwft. 
See  these  articles,  and  also  Aetv*.  Iter.  Via. 
An  urban  servitude  is  in  some  way  connected 
with  houses:  to  this  class  belong  support, 
oneriMferauti,  tt^ni  imwitaitdi,  stiUicide,  /«- 
mm,  oUhu  tottendi,  light,  proapeot.  See  these 
articles.  Predial  servitudes  are  either  posi- 
tive or  n^ative.  A  poaitive  servitude  is  one 
in  virtue  of  which  the  dominant  proprietor  ia 
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entitled  te  perform  some  act  a&eting  the  isr- 
vient  tenement,  which,  bnt  for  the  servitads, 
the  servient  proprietor  woold  be  eatitlad  to 
prohibit:  thus,  a  proprieter  is  not  ntitlad 
te  rest  his  house  npon  aaotbec  {vt^rialnH 
pillar ;  but  if  the  servitude  oMrii  fenmJi  ba 
constituted  in  his  favour,  he  may  do  so.  A 
negative  servitude  is  one  in  virtue  of  which  s 
servient  proprieter  is  protubited  fron  ptr 
forming  some  act,  which,  but  for  the  ttrri- 
tude,  he  would  be  entitled  te  perform.  Thm 
a  proprietor  is  entitied  to  build  his  boos  si 
high  as  he  choosee;  bnt  if  the  sartiteii 
aUint  turn  toUendt  be  constituted  in  Cavoar  d 
a  neighbouring  tenement,  he  will  be  n- 
stricted  from  building  it  higher  tbao  it  it 
when  the  servitude  is  constituted.  A  poatin 
servitude  is  constituted  either  hy  grant  crty 
preaoription.  WhenitisconstitiitMbygmt, 
it  must  be  followed  by  possesaioo,  aitMr  ifr 
tual,  as  by  use,  or  civil,  by  the  reeordiag^f 
a  sasine  containing  the  grant.  Chartsr  sal 
lasbein  the  dominant  subject,  with  aaeaftki 
servitude  for  forty  years,  completes  the  rigbt 
to  a  positive  servilude.  A  negative  SBrvitade 
can  only  be  constituted  by  grant.  It  im 
not  admit  of  poiseieion,  and  thereforv  tatmA 
be  acquired  by  prescription.  For  the  nai 
reason,  the  grant  alone,  without  use,  is  siA- 
cient  for  its  oonstitution.  A  distinctica  k- 
tween  such  aervices  as  are,  and  sneh  as  in 
not,  known  and  recognised,  has  bwea  cms- 
dered  in  the  article  NommaU  and  /mmwMl 
Servitudes  are  extinguished,  1.  Comfmrnm; 
that  is,  by  the  dominant  and  servient  tiM- 
mente  becoming  the  property  of  the  same  fm- 
son.  Profesor  Bell's  doubt,  whether  oA 
extinction  is  permanent,  has  been  stated  is 
the  article  Sta  ma  Mmmi  urvit.  2.  By  n- 
nunoiation.  3.  By  the  extincUon  of  eww 
the  dominant  or  servient  tenement;  or  If 
a  change  of  ciroumitanoes  rendering  tbe  ■(■ 
vitude  no  longer  available.  SometiMoi^  bav- 
ever,  where  such  change  is  only  twpiM  iij, 
the  servitude  may  be  merely  snapendsda- 
til  matters  are  restored  to  their  former  stab- 
4.  By  prescription;  and  this  utplies  Mk 
te  positive  and  negative  servitniHM.  A  ■^ 
vitude  only  creates  an  obligation  erf  jrii«' 
dum;  and  therefore  the  servient  pre  ' 
cannot  tw  called  on  te  do  anytluB^,  i 
to  repair  his  wall  for  the  pnrpoae  of  geiiag 
better  support  for  the  dominant  | 
roof.  A  stipulation  that  the  sei 
prieter  he  bonnd  ad  affandtun,  impoaM  witi} 
a  personal  obligation.  A  servitMla  is  is- 
tended  for  the  benefit  of  the  domiaaat  tas*- 
ment;  and  the  dominant  pnqirietor,  th«»- 
fore,  ia  not  entitied  to  exercks  Ui  lighl 
merely  to  diatress  the  servient  prepriitar, 
where  it  is  prodnetive  of  no  ben^t  to  him- 
self.   The  benefit  is  ooofined  ontiraty  to  tkt 


domin&nt  t«Dement.  The  Berrient  proprietor 
iDUBt  do  Dotbing  to  dimloieh  the  um  or  con- 
venience of  tht  Berrittide.  See  Erik.  B.  ii. 
tit.  9,  S  1,  ef  leq. ;  B/mk.  B.  il.  tit.  6,  §  I,  «( 
Mtq. ;  tit.  7,  §  1,  e(  teq. ;  Stair,  B.  ii.  tit.  7,  § 
1,  «f  aeq. ;  fi.  iv,  tit.  45,  §  17 ;  Mort'i  yotet, 
p.  ccxx. ;  BeWi  Com.  i.  767  ;  B»tft  Prine.  § 
979,  «t  M{.;  lUutt  ih.;  £eU  m  i/auM,  i. 
SIO;  ffunter't  Lan^ord  and  Tma»t;  BeU 
MPurdwer'a  Tme,U,S72;  DmptUr.'Nov. 
S6, 161S,  2  Dow,  40. 

fleiiiop,  Court  o£  The  Court  of  Semion 
18  the  Bupreme  civil  conrt  of  Scotland,  and 
was  instituted  in  the  year  1532.  This  Court 
formerly  consisted  of  fifteen  Judges,  vho  est 
all  in  one  conrt.  Bat  by  46  Oreo.  III.  o.  151, 
the  Judges  were  required  to  sit  in  two  Di- 
visions; and  by  1  WilL  IV.  c.  69,  their 
nomber  vaa  rednced  to  thirteen — the  Lord 
President,  the  Lord  Justice- Clerk,  and  eleven 
Ordinary  Lords.  The  Lord  President  and 
three  Ordinary  Lords  form  the  First  Di- 
vision, and  the  Lord  Justice-Clerk  and  other 
three  Ordinary  Lords  the  Second.  There 
are  five  permanent  Lords  Ordinary,  the  last 
Appointed  of  whom  officiates  on  the  Bills 
during  senion.  The  jurisdiction  and  other 
powers  of  the  Court  of  Session  are  necessarily 
treated  of  in  mamr  separato  articles  through- 
out this  work.  They  have  a  privative  juris- 
diction in  competitiouB  relative  to  heritage 
and  declarators  of  the  right  to  it.  But  ac- 
tions respecting  moveables,  and  other  rights 
to  which  their  privative  jurisdiction  does  not 
extend,  cannot  be  brought  in  the  Court  of 
Session  in  the  first  instance,  where  the  sub- 
ject of  the  action  does  not  exceed  the  valne 
of  L.26.  This  rule  is,  however,  modified  in 
certain  cases.  Many  classes  of  oases  have 
been  appropriated  to  the  Court  of  Seeuon  by 
statute.  Their  jurisdiction  as  a  court  of 
review  is  treated  of  in  the  articles  App«(d. 
Adooeatwn,  Siupeiuion.  In  cases  where  the 
power  of  review  is  excluded,  the  Conrt  of 
Session  may  nevertheless  interfere  wherever 
any  inferior  court  exceeds  its  powen  or 
deviates  front  statutoir  regulations.  The 
Court  hare  a  criminal  jnrisdiction  (which 
however  is  seldom  exercised)  in  certain  cases 
in  which  the  eivil  question  at  issue  implies 
crime  iii  one  of  the  parties.  See  Pravdulent 
Ba/Hkraptcy.  Forgery.  Fraud,  Ae.  The 
Court  has  power  to  punish  contempts  of  its 
anthority,  and  to  control  the  conduct  of  the 
members  of  the  College  of  Justice.  They 
have  the  right  of  passiug  Acts  of  Sederunt 
for  the  regulation  of  judicial  procednre.  See 
AcU  ofSedermt.  The  Judges  of  the  Conrt 
of  Senion  hold  their  ofl!ce  ad  vitam  out  aU- 
fom.  Their  Domination  and  appointment  is 
in  the  Crown.  No  one  can  be  appointed  who 
haa  not  served  as  an  advocate  or  principal 
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clerk  of  Session  for  five,  or  as  a  writer  to  the 
Signet  for  ten  years.  Certain  forms  are  pre- 
scribed for  ascertaining  the  qualifications  of 
the  nominee.  By  10  Qeo.  I.  c  19,  if  the 
presentee  be  found  dulv  qualified,  he  must 
immediately  be  admitted;  but  if  he  be  found 
unquaHfled,  the  whole  matter  must  bo  cer- 
tified to  the  Sovereign ;  and  if  the  Sovereign, 
notwithstanding,  desire  that  he  be  admitted, 
be  must  be  admitted  forthwittk.  For  the 
qnoram  of  the  Court,  and  of  each  DivisioB, 
see  Quorvm.  Upon  a  vacancy  occurring  in 
the  loner-Honse  of  either  Division,  any  one 
of  the  Inner-Honse  Judges  of  the  ether  Di- 
vision may,  if  he  desire  it,  be  removed  to  the 
Division  in  which  the  vacancy  has  occurred ; 
and  the  vacancy  thus  created  in  the  Division 
which  the  Judge  has  left  is  supplied  I7  the 
senior  permanent  Lord  Ordinary,  If  no 
Inner-House  Judge,  not  in  the  Division  in 
which  the  vacancy  has  arisen,  desire  to  be 
transferred,  the  vacancy  is  supplied  by  the 
senior  permanent  Lord  Ordinary,  whether  he 
belongs  to  the  Division  in  which  the  vacancy 
has  oconrred  or  not.  Upon  a  vacancy  among 
the  permanent  Lords  Ordinary  of  the  Second 
Division,  the  junior  or  last  i^pointAd  Ordi- 
nary of  the  First  Division  is  appointed  to 
ait  as  junior  of  the  two  permanent  Lords 
Ordin^  of  the  Second  Division ;  69  Qeo.  III. 
c  45,  §§  1  and  2.  In  case  of  equality  of 
votes  of  the  Judges  of  either  Division,  the 
cause  is  directed  to  remain  for  a  subsequent 
discussion  and  decision.  In  all  cases,  upon 
report  of  the  Lord  Ordinary  on  the  Bills, 
where  there  is  an  equality,  the  Lord  Ordi- 
nary on  the  Bills  is  called  in  to  vote ;  and 
in  all  other  cases,  where,  in  consequence  of 
equality,  the  cause  remains  for  subaequent 
discussion,  if  the  question  have  previously 
depended  before  any  Lord  Ordinary  of  the 
same  Division,  being  at  the  time  of  the  dis- 
cussion one  of  the  permanent  Ordinaries, 
such  Lord  Ordinary,  without  regard  te  rota- 
tion, is  called  in  te  be  present  at  the  discus- 
sion and  vote  in  the  case ;  but  when  one  of 
the  Inner-House  Judges  is  absent  at  the  first 
advising  when  the  equality  takes  place,  but 
is  present  when  the  consideration  of  the  case 
is  resumed,  the  Lord  Ordinary  is  not  called 
in ;  1  and  2  fftB.  17.  o.  38,  §  S.  The 
Judges  of  either  Division  may,  in  every  cause 
in  which  they  are  equally  divided  in  opinion, 
direct  the  cause  te  be  judged  either  by  the 
Inner-House  Judges  of  both  Divisions,  or  by 
the  whole  Court,  including  the  Lords  Ordi- 
nary; 13anA14F»rf.c46, 1860.  Seettw- 
mUatioH  rf  Jvdgei.  Provision  is  made,  by 
2  Will.  IV.  c.  6,  for  carrying  on  the  bnsi- 
neSB  in  case  of  the  death  or  ^ckness  of  any 
of  the  Judges.  See  Death.  On  the  subject 
of  this  article,  and  for  a  histery  of  the  origin 
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of  the  Coort  ot  Session,  the  foltowlog.  aatho- 
ritiea  maj  be  canBulled :  Laiftfs  Swtkmd, 
i.  446  ;  RoberUm'g  SeoUand,  i.  45  ;  Tytttr-i 
Seotlanil,  vol.  iii.  p.  241  ;  vol.  r.  pp.  24  and 
237;  Xaitlaad'g  Hiiiory  of  BdiiAiirgh,  p.  423; 
Stair,  B.  iv.  tit.  1 ;  Brtk.  B.  i.  tit.  3  ;  Bank. 
vol.  ii.  p.  508  ;  Ivoty'i  Forms  ofPrtxai,  i.  3  to 
80  ;  Beveridge  in  Jidreduetion  ;  Sha*^i  Prac. 
See  CoBtge  ofjuitiee. 

Seuioil.  kirk.  See  Kirk-Setiion.  Chtirch 
Judieaioria,     Eldw. 

Set-off;  IB  the  Engliih  law  term  corre- 
■ponding  to  com  pen  sat  ion.  Where  there  are 
mntual  debts  due  by  the  plaintiff  and  de- 
fendant, the  debts  may  be  let  off  against  each 
other ;  that  is,  the;  may  be  allowed  to  ex- 
tinguish each  other.  Like  compensation, 
set-off  mnst  be  pleaded,  and  is  only  alloired  in 
liquidated  money  debts.  Tomlin^  Diet.  k.  I. ; 
BelP»  Com.  ii.  124;  BeW*  Frine.  §  572; 
Ttumtoit  on  BHU,  762  ;  Shavi't  Digetl,  p.  70. 
See  CompeitiUion. 

Sett,  Aotioa  ot.  Where  the  ovnere  of  a 
ship  dis^p-ee  as  to  the  manner  in  which  the 
vessel  is  to  be  employed,  or  where  one  of  the 
owners  is  desirous  to  sell  his  share,  be  usually 
offers  it  at  a  certain  price  to  the  other 
owners ;  and  failing  an  extrajudicial  ar- 
rangement, an  aetimi  of  Htt  is  competent. 
This  action  u  an  Admiralty  process.  It  is 
directed  by  the  owner  who  wishes  to  be  free 
against  the  other  owners ;  and  the  conclu- 
sioDS  of  the  summons  are,  that  the  defenders 
shall  be  decreed  either  to  take  hii  share  at  a 
certain  price,  or  to  let  him  have  their  shares 
at  the  same  rate  ;  or  otherwise,  that  the 
vessel  shall  be  sold  by  public  roup,  and  the 
price  divided  amongst  the  owners  according 
to  their  respective  shares.  If,  when  the  ac- 
tion comes  into  court,  either  of  the  parties 
i^ee  to  take  the  shares  of  the  others  at  the 
price  put  on  them,  an  interlocutor  is  pro- 
nounced decerning  and  adjudging  accord- 
ingly ;  but  if  not,  a  judicial  sale  is  ordered, 
and  the  price  divided,  in  terms  of  the  con- 
clusions of  the  summons.  The  jurisdiction 
in  this  matter,  formerly  exercised  by  the 
High  Court  of  Admiralty,  was  transferred  to 
the  CoortofSession  and  to  the  Sheriff  Courts, 
by  1  Will.  IV.  c.  69,  whereby  the  High  Court 
of  Admiralty  was  abolished.  Ertk.  B.  iii. 
tit.  3,  §  56  ;  Bank.  B.  i.  tit.  22,  §  21  ;  Bi^d"* 
Jttditiai  Proutdituit,  8vo,  p.  26 ;  Darlmg's 
Prae.  \.  262  ;  Statr,  B.  i.  tit.  16,  §  4 ;  Smih't 
Maritime  Prat,  48.  See  Common  Property. 
Admiralty. 

Sett  <n  R  Borgh ;  is  ita  constitution.  The 
setts  are  either  established  by  immemorial 
usage,  or  were  at  some  time  or  other  mo- 
delled by  the  Convention  of  Bnrghs.  There 
is  an  instance  of  a  new  sett  being  granted  to 
the  bnrgh  of  Montrose  by  royal  warrant ; 
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MiU,  Jan.  26, 1824, 2S.aD.  652 ;  appeded, 
June  28,  1825,  1  W.  A  S.  570.  See  £nl. 
B.  i.  tit  4,  §  20  ;  Bank.  B.  iv.  tiL  19,  {i; 
Shaw't  Digut,f.  96. 

Setterdayii  Slop ;  according  to  Skene,  ii 
a  space  of  time  within  which  it  is  not  leunni 
to  take  salmon  fish,  i,  «.  from  the  Une  eS 
"  even-sang"  after  noooe.on  Setterday,  until 
the  rising  of  the  snn  on  Mononday.  Sceu,i.t- 
See  Saivrday't  Slop.     Cntive. 

Settlement  See  T«ttament  DitpuOin 
and  Settlement. 

Settlement  of  Poor.    See  i'oor. 

Settlement  witb  Crediton.  See  Camfui- 
tion  by  a  Bankrvpt.    Ditcharge. 

Bezton.     See  Church  queers. 

Shftrei.  As  to  the  transference  of  sksm 
in  a  company,  see  Joint  Slodc  Compami.  For 
the  form  of  the  transference  of  a  ahare  in  i 
theatre,  see  2  Jurid.  Stylet,  241. 

Sheep.  According  to  Professor  Bell,  t)ir 
circumstances  which  constitute  delivery  oT 
sheep,  sufficient  to  pass  the  property,  iffftai 
entirely  on  usage.     BetCt  Com.  i.  176. 

BheriJET ;  the  chief  local  judge  of  a  eoutj. 
According  to  Skene,  the  name  is  derived  fnm 
his  jurisdiction,  extending  over  a  "  sehin. 
that  is,  a  cutting  or  section,  tike  as  we  say,  s 
pair  of  Bcheirs,  quturwith  claith  is  cntted;" 
Skene,  voce  Sdiireff,  The  institntion  of  lliii 
office  is  very  ancient.  The  Qrst  notice  of  il 
appears  in  the  beginning  of  the  twelfth  osn- 
tury,  in  the  reign  of  Alexander  L  But  11k 
institntion  was  at  that  time  but  imperfM; 
regular  sheriffdoms  having  been  estsbliiM 
somewhat  later.  The  appointment  of  sfaerifi 
properly  belonged  to  the  Crown ;  but  tk» 
great  barons  frequently  assumed  the  right «/ 
naming  them.  The  term  "  schire,"  nt 
anciently  given  to  districts  of  much  smslltr 
extent  than  the  sheriffdoms  of  the  present  dij, 
each  of  which,  however,  had  not  a  shsnC 
Previous  to  the  year  1296,  theae  smaller  di- 
visions had  disappeared,  and  the  enactswoti 
of  Edward  I.  give  an  exact  ennmeratioa  of 
thirty-four  sheriffdoms,  over  most  of  whitb  i 
separate  sheriff  bad  jurisdiction.  The  jnn- 
diction  of  this  judge,  civil  as  well  as  criaiulr 
was  anciently  very  extensive,  and  within  hii 
own  district  nearly  as  unlimited  as  that  «f  the 
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afl«r  every  fbrtj  days ;  aDd  Aftenronls,  all 
sherifg,  stewards  and  b&iliei,  were  bound  to 
hold  three  head  courts  in  the  jear  "  by  them- 
selvM  in  proper  person,  at  which-  all  harou 
and  freeholders  who  owed  suit  and  presence 
in  the  said  conrta  compeared  personally.    The 
sherifF  had  no  jurisdiction  beyond  his  own 
eheriffdom,  in  which  he  was  bound  to  take  all 
means  to  have  the  laws  proclaimed,  that  no  one 
might  pretend  ignorance.  It  was  his  duty  also 
to  be  present  in  all  courts  of  bishops,  abbots, 
earls  barons  and  A-eehelden,  who  could  not 
hold  their  courts  unless  the  sheriff  or  his 
deputes  were  present,  or  had  been  summoned. 
By  20  Geo.  II.  c.  43,  the  sheriff  must  be 
■□  sdrocate  of  at  least  three  years'  standing 
at  the  bar.    He  is  disqaalifled  to  act  as 
counsel  in  any  cause  from  the  county  of  which 
he  is  sheriff.     He  holds  the  office  ad  vitam 
aut  adpam,  except  when  nominated  merely 
pro  tempore  by  the  Court  of  Session,  in  tlie 
event  of  a  vacancy;  and  he  may  be  removed 
for  misconduct  in  his  office,  on  a  complaint 
presented  by  the  Lord  Advocate,  or  by  four 
freeholders  of  the  county,  to  the  Court  of  Ses- 
sion.   The  Court,  on  the  presentation  of  such 
a   complaint,  judge  of  the  sheriff's  conduct, 
and  decide  accordingly.    The  sheriSs  have  a 
power  of  appointing  substitutes,  who  receive 
stated  salaries  from  Qovernnient  for  perform- 
ing the  duties  of  their  office.   The  substitutes 
must  be  advocates,  or  writers  to  the  Signet, 
or  solicitors  before  the  Supreme  Court,  or 
Sheriff-conrtprocuratorsofat  least  three  years' 
standing;  and  certified  by  the  Lord  President 
and  the  Lord  Justice-Clerk  to  be  duly  quali- 
fied ;  and  they  must  not  act,  directly  or  indi- 
rectly, as  procurators  in   any  court  withiu 
their  bounds;  6  Geo.  IV.  c.  23.      For  the 
appointment  of  substitutes  to  perfomi  parti- 
cular duties  at  elections,  see  the  article  Re- 
form A<^.     The  Crown  may  still  appoint  a 
high-sheriff,  but  he  must  not  (by  the  foresaid 
act,  20  Geo.  II.  c.  43)  be  qipointeil  heritably, 
or  for  life,  or  for  any  longer  time  than  for 
one  year,  and  cannot  judge  in  virtue  of  such 
^pointment. 

The  civil  jurisdiction  of  the  sheriff  ext«ndB 
to  all  persoiwl  actions  on  contract,  bond,  or 
obligation,  to  the  greatest  extent;  to  actious 
for  rent — furthcomings — poindings  of  the 
ground — and  eveu  abjudications,  though  that 
ia  now  little  more  tban  a  nominal  jurisdiction, 
as  actions  of  adjudication  are  seldom  brought 
before  the  sheriff.  In  all  possessory  actions, 
BsremovingsandspwlzieSi&c;  in  tUl brieves 
issning  from  Chancery,  as  of  inquest,  terce, 
division,  tutory,&c.;  and  generally  in  all  civil 
matters  not  speci^ly  committed  to  other 
courts,  the  sheriff  may  judge.  By  1  Vict. 
c.  41,  he  has  a  summary  jurisdiction  in  all 
causes  not  exceeding  L.8,  6s.  8d.  sterling  ex- 
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elusive  of  expenses  and  extract.  See  SmaU 
DebU.  By  4  Geo.  IV.  o.  97,  the  sheriff- 
depute  of  each  county  is  also  commissary. 
He  may  appoiut  liis  substitute  to  be  commis- 
sary Bubstitut«  also.  See  Commiuary  Court. 
The  jurisdiction  of  the  sheriff  has  been  ex- 
tended to  eetsio  bonorum,  and  certain  Admi- 
ralty cases.  See  Cettio  Bonorum.  Admiralty. 
The  judgments  of  the  sheriff  in  civil  causes 
are  reviewable  by  the  Court  of  Session  only  ; 
except  that,  where  the  case  embraces  matters 

Sartly  civil  and  partly  criminal,  the  Court  of 
asticiary  is  the  proper  court  of  review ;  and 
in  civil  causes,  where  the  sun  in  dispute  does 
not  exceed  L.2o,  there  is  a  statutory  appeal 
to  the  Circuit  Court;  and  in  small  debts,  an 
appeal  to  the  Circuit  Court  is  made  competent 
in  certain  circumstances.  See  Small  DAlt. 
Appeal  to  Circuit  Court. 

By  16  and  17  Vict,  c  80, 1853,  the  snmmary 
jurisdiction  of  sherib  in  small  debts  is  ex- 
tended to  L.12. 

The  sheriff's  criminal  jurisdiction  extends, 
generally  speaking,  to  the  trial  of  all  crimes 
which  do  not  infer  death,  or  banishment  from 
Scotland,  and  also  to  murder  (though  seldom 
thus  prosecuted),  bigamy,  sedition,  thefl,  rob- 
bery (if  not  from  the  person) ;  and  be  may 
fine,  imprison,  banish  from  the  county,  and, 
in  the  general  case,  even  inflict  corporal  pains, 
without  a  jury.  Of  late,  however,  the  criminal 
jurisdiction  of  the  sheriff  without  a  jury  has 
been  considerably  restricted;  and  a  prose- 
cutor  who  proceeds  without  a  jgry  may  be 
made  liable  in  damages.  See  Jury.  He  may 
take  cognisance  of  theft,  either  at  the  instance 
of  the  private  prosecutor  or  by  indictment ; 
and  all  offences  against  the  police  are  cognis- 
able before  the  sheriff.  He  likewise  possesses 
a  cumulative  jurisdiction  with  the  justices  of 

Sace  in  all  riots  and  breaches  of  the  peace, 
e  is  authorised  to  apprehend  rebels  and  of- 
fenders ;  and  where  it  is  necessary,  in  prose- 
cntionof  this  duty,  he  may  call  out  the  posts 
cimilatut,  or  force  of  the  county,  to  his  assist- 
ance. He  may  give  warrant  to  arrest  for 
any  crime,  even  treason.  He  has  the  charge 
of  taking  all  precognitions;  is  answerable  for 
the  accuracy  of  the  copies  served  on  panels ; 
he  had  the  charge  of  the  Forteous  Roll  for  the 
Circuit  Court  under  the  old  practice ;  and  be 
is  bound  to  attend  on  the  judges,  and  to 
answer  to  any  complwnt  made  against  him 
there.  His  decision  may  be  appealed  from  to 
the  Court  of  Justiciary,  Hume,  i.  4^4 ;  ii, 
22  a  »eq.,  67  e(  »»q.,  139  et  stq.,  241 ;  Aliem't 
Frac  35,  el  leg.  See  PreeogKition.  Porteow 
Roll,  Grimmai  Prosecution.  Deleyaied  Jurii- 
dietion.  ProcuTotoT-Fieeal.  Appeal  to  Circuit 
Court. 

Sherifb  act  also  ministerially  in  returoing 
juries  to  serve  on  trials.     They  execute  all 
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write  tna  Sicheqaer;  ftnd  for  tbe  bUnch 
and  fen -dn lies,  aitdolbercMoaltiesduetothe 
Grown,  they  are  bound  to  acoonnt  in  Bx- 
eheqner  ;  and  they  uinn&tly,in  tbe  month  of 
February,  strike  the  fiiirB,with  tbe  tuaiatanca 
ef  a  jury.  Writa  for  electing  membera  of 
Parliameut  are  directed  to  tbe  sheri^  to  be 
ezecnted  and  retaraed  to  the  Crown  Office. 
The  procedure  in  Sheriff  Couria  is  treated  of 
in  aeparste  artielea  throogbont  this  hook. 
See  on  Uie  anbjeet  of  sberi^  and  their  jnria- 
dictim  gmerally, Erdc  B.  i. tit. 4,^1,  d uq. ; 
Bank.  ii.  551,  el  mo.;  B^t  Com.  i.  713;  ii. 
389,  398,  481;  Betfi  Fritu.  G$  2207-9, 2227 ; 
Sm'Hf.  Abridg.  i.  t. ;  Kam<af  Slai.  Law  Abridg, 
i.  I. ;  WatVM't  Stat.  loK,  h,  t;  ifGh^aa't 
Notet;  Maehvrin'tSheriff-CourtPtwseia.'l.ettag. 

Shni£01erk ;  Iji  clerk  to  the  sheriff's 
conrt.  He  alone  ooald  be  notary  in  tboae 
aaainea  which  were  given  hy  the  sheriff,  pro- 
Meding  on  precApta,  for  infefting  beirs  hold- 
ing of  the  Crown.  The  act  6  Geo.  IV.  o.  23, 
tnade  proTiaion  for  the  regulation  of  his  fees, 
by  the  appointment  of  a  commission,  eonsist- 
iog  of  Sto  sheriffs-depnte,  to  examine  and  re- 
port. The  report  having  accordingly  been 
given  in,  the  Act  of  Sederunt  7th  July  1636 
was  paned,  by  which  tbe  fees  of  the  Eberiff 
and  steward  clerks  are  regulated.  See  Mae- 
laHna'i  Sheriff  Prae.  59,  322 ;  JuritL  Stytei, 
ii.  502 ;  Skene,  Toee  Sekinff. 

BhariiFuitlutPart;  is  a  peraon  appointed 
by  the  Queen,  in  Signet  letters,  to  supply  the 
place  of  tbe  sheriff.  He  was  tenned  the  she- 
riff in  that  part  from  being  appointed  to  exe- 
cute a  particular  duty,  which  preTionaly  had 
been  in  use  to  be  performed  hy  the  sheriff. 
By  uniform  and  immemorial  onatom,  all  the 
diligenoes  of  the  law  are  directed  to  "  mes- 
sengen-at-armi,"  as  s&«nj^i«tA<i<  part  Stair, 
B.  ii.  tit.  38,  §  10  ;  Srtt.  B.  i.  tit.  4,  §  38  ; 
Aou's  LecL  i.  286,  418.  See  Adjttdieatioii, 
Poindiiv. 

Sheriff;  in  England,  an  ofScer  appointed 
by  tbe  Crown  to  execute  process,  preserve  the 
peace,  and  give  asustanoe  to  justices  and 
others  in  doing  so.  During  his  office,  he  is 
the  first  man  in  his  county.  The  sherifis 
of  London  and  Middlesex  are  chosen  by  tbe 
citizens  of  London.  The  office  of  sheriff  in 
England  ia  entirely  different  from  that  which 
fcoes  under  tbe  same  name  in  Scotland.  See 
Tomlme'  DuU.  h.  t. 

Shswfn ;  in  jury  causes,  are  the  penons 
named  by  tbe  Court,  sinally  on  the  su^ea- 
tion  of  the  parties,  to  accompany  the  six  ju- 
rors when  a  view  is  allowed.    See  VitKert, 

Bheving  of  Htdding ;  an  action  formerly 
competent  to  the  superior,  to  hare  a  deed 
granted  to  his  vusal  Judicially  exhibited  to 
him,  that  its  validity  or  import  might  be 
ascertained.    It  is  now  long  since  this  action 
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was  laid  aside ;  hnt  its  porpose  itai 

an  action  of  rednetion-improlwlion. 

ii.tit.  6,§3;  BMk.i.616;  Kam^  SULLm 

Abridp.kt. 

Bbif.  Property  in  Bhipi  diflfen  tnm  erii- 
nary  moveable  or  peraonaf  pn^rty  ia  saver*] 
respects ;  and  Uie  form  of  the  title,  aa  wdl  ss 
tbe  mode  of  transferring  or  hardKonf  tbii 
species  of  property,  has  been  the  snbjset  tl 
statutory  enactments,  BrttUfc  «^p>  have  a 
monopoly  of  the  British  trade  with  tbe  cile- 
nice  and  settlements  of  this  coantrj ;  and  rf 
the  importation  of  many  articles;  aad  rf 
fisheries  for  importation.  Fore^  Sh^  m* 
also  privileged  to  aban  with  Britiab  Aifs  b 
the  importation  of  commoditiea  grown  v 
manufactured  in  Uie  country  to  whisk  th 
vessel  belongs.  But  in  order  to  eoafbr  tb 
privilege,  the  foreign  vesel  most  Im  boib  ii 
that  country ;  or  prise  of  war  tbera ;  or  ch- 
demned  nuder  the  dave-trade  Iftvra ;  or  BrilsA 
built,  not  captured  from  a  Britiah  nlyist: 
and,  finally,  in  all  those  eaaea,  tbe  Aif  mM 
be  owned  by  inbjeeta  of  that  eoutry,  tai 
three-fonrths  of  tbe  crew  mast  be  eabjecb  d 
that  eonntry.  In  order  to  confer  tbe  priii- 
lege  of  a  Britiek  ihip,  tbe  reseel  nut  bs  J 
tbe  bnild  of  this  country,  or  her  eolooMe;  w 
condemned  in  the  Court  of  Adniralty  m » 
prize ;  or  forfeited  under  the  slave-treds  sek, 
exdnding  ships,  although  built  in  GrW 
Britain,  if  repaired  in  a  foreign  oonntiystss 
expeoae  exeeeding  20s.  a  ton,  nnleH  seek  »- 
pair  has  been  occasioned  by  damage  oa  tb 
voyage,  and  to  enable  the  veaeel  ta  ratm 
bome,  British  ships,  if  caprtared,  and  asU  ti 
foreigners,  are  excluded.  See  <m  tfab  sbImb, 
12  {7Aariw //.  e.  16  ;  1661,  c  4& ;  £6  Aa ///. 
o.  60;  4  Geo.  IV.  e.  41  ■ArimtMiHmHmf  tm 
ttatttiei),  repeaUd  B  Gee.  IT.  e.  105,  «2  «*- 
tiuuied  6  ^.  ir.  tt.  104 ;  6  Gm.  /T.  a.  W: 
6  Geo.  IV.  t.  110;  3  aa^  4  inZL-/r.  &» 
and  55  ;  fiofr*  Pfw.  §1322  <<  «S(l,  {  UTS, 
and  autkoriliea  there  cited. 

By  tbe  act  17  and  18  TicL  «.  104, 18£i 
foreign  ships  are  admitted  to  tbe  tssslisf 
trade,  and  all  matters  in  regard  to  msiibia 
shipping  are  now  regulated  by  tbe  aeti  17  mi 
18 Viet,  cc  104  and  120, 1854,  and  ISaeiU 
Vict  e.  91, 1656. 

Where  the  owners  of  a  ahip  cannot  igN* 
how  she  is  to  be  employed,  or  if  one  or  ■«• 
of  the  owuers  wish  to  tall  the  iiiiwiil.  tbs  n- 
medy  is  by  the  process  of  teU  aarf  tale  (ai 
Sett) ;  and  where  tbe  veasel  has  be^  arreMsl 
by  creditors,  instead  of  the  ncaal  pceeem  d 
fvrAeomiitg,  an  action  of  omstoual  mmd  salt  ii 
raised  hy  tbe  creditor,  setting  forth  tbe  grsv' 
of  debt  and  tbe  arrestment,  and  coadadiai 
that  tbe  ship  should  be  sold  and  tbe  ftvoet^ 
made  furthcoming  to  the  pumer,  at  hast  i* 
the  amount  of  his  debt.    WEton  Uie  actisa  ii 
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e&lkd  in  eonrt,  ir  there  be  do  oppoaition,  the 
parraer  lodges  »  miiiDte,  pntTing  tfae  Lord 
Ordinuy  to  Dame  &  penon  to  make  od  oath 
M  iorentory  of  the  ship,  and  to  give  bis 
opinioD  U  to  the  upset  price.  CommiBsion 
«ill  be  granted  to  any  jostice  of  the  peace  to 
take  the  valuator's  oath,  and  on  the  oath 
being  reported,  another  minoto  is  lodged, 
craring  warrant  to  expose  the  vessel  to  sale, 
atthoDpsetpneeso  fixed,  after  due  advertise- 
mant,  and  to  consign  the  price  in  the  hands 
of  tbe  elerk  of  Conrt.  Articles  of  ronp  are 
then  prepared  bj  the  olerk,  who  officiates  as 
clerk  at  the  sale ;  and  when  the  sale  is  made, 
a  third  minute  is  lodged,  reporting  the  pro- 
ceediDgs,  and  prajing  for  deer«e  of  sale  in 
fovour  of  the  purchaser,  and  that  his  bond  of 
eautioD  for  the  price  may  be  delivered  up. 
The  same  mionte  may  also  pray,  that  asmuch 
of  tfae  proceeds  as  may  be  necessary  to  pay 
the  pursuer's  debt  should  be  paid  over  to  him. 
Where  the  debt  has  not  been  prerionsly  con- 
stituted, the  summons  in  this  action  may  also 
conclude  for  decree  eoDstitoting  the  debt,  and 
in  that  case  the  action  will  be  called  an  ac- 
tion of  eonttitution  <md  tah.  Where  there  is 
a  shortcoming  in  the  proceeds,  the  oipenae  of 
the  sale  will  be  deducted  in  the  Srst  place ; 
and  if  there  be  eompeting  claimants  on  the 
residue,  the  competition  will  be  disposed  of 
preeisely  as  iu  a  process  of  mnltiplepoinding. 
bondeacendeneas  and  claims  will  be  lodged 
by  the  saverd  claimants,  and  the  oompetitiou 
vill  be  closed  by  an  interlocutor  of  ranking 
tod  prefereuoe,  and  a  warrant  to  the  clerk  to 
lay  the  competitors  as  ranked.  If,  pending 
;fais  process,  the  vessel  is  to  be  dismantled,  a 
wtition  ought  to  be  presented  for  authority 
o  that  efiTect.  This  process  wag  formerly 
wmpeteut  only  in  the  High  Court  of  Admi* 
aliy,  and  the  forms  of  procednre  will  be  found 
n  Boyit  Judicial  Pneeedinyt,  8vo.  edit.  p.  29, 
t  aeq.  The  jurisdiction  is  now  transferred  to 
he  Conrt  of  Session  and  Sheriff  Courts ;  1 
ViU.  Jy.  a.  69,  §  22.  See,  on  the  subject  of 
hips  generally,  Siair,  B.  ii.  tit.  1,  §  42;  tit. 
!,  }  20,  tt  teq. !  More'!  Notee,  p.  cclxxxvii. ; 
^rBro(MiSit]/p.S4;  &^.B.  iii.tit  1,  £34; 
it.  6,  §  3,  «<  »«g,,  and  Note*  bg  Ivory;  Bank. 
.  86.  220,  448  ;  iii.  26  ;  Bdti  Com.  I.  ISl  tt 
eq.;  6Q2tt uq.. 11.512  et  le;.,  527-8  ;  BeU'i 
Vswc  JS  1322  €t  t«q.  1379  ;  Shanit  Prae.  i. 
17  ;  Brow*  en  Salt,  55,  et  teq.;  Jwrid.  SfyUt, 
d  edit.  ii.  506  to  523 ;  iStWWt,  Nov.  10, 
813,  2  Dow,  29.  See  also  Adminify,  See 
lao  NaMv,  Cmipma,  Slahviani.  Avtrage,  In- 
tranet. Ja^u  MtrciiM.  CotUributvm.  Ven- 
ition,  Exerdtor.  M(uter  (^  a  Skip,  Bottomry. 
fjrpo&ee.  Bapondmlia,  Ftenut  Nauticttm. 
,b«nd(mnatt,  Kegitby  Aett.  Navigation  Ad*. 
■h^'e-Hiuband.  Supercargo. 
8hip-Caip«Dter ;  hasa  lien  on  the  ship  for 
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repairs,  whieh  ^peara  to  be  preferable  to  all 
other  securlUea  over  the  ship.  BeWt  Com,  ii. 
97,  612 ;  Brodie'i  Sw^.  to  Stair,  963 ;  Jurid. 
Sfyki,ii.620.    Seei^.    Vendition  of  a  SUp. 

SJup't-Hnibaod ;  the  person  whose  duty  it 
is  to  arrange  everythmg  for  the  outflt  and 
repair  of  the  ship,  to  enter  into  the  contract 
of  affreightment  and  superintend  the  papers 
of  the  ship.  The  sbipVhnsband  cannot,  as 
such,  bind  the  owners  to  the  expenses  of  a  law- 
suit; OmpMt,  March  2  and  June  6, 1818,6 
Dme,  116.  He  cannot  delegate  his  authority ; 
BdPt  Com.  i.  503 ;  BeiPt  frinc.  §  449 ;  Hhui. 
ib. ;  Brodi^s  Svfp.  to  Stair,  969;  Brotm'i 
Sytu^.  2262 ;  Skavf*  Digett,  673. 

Supmaiter.     See  Matter  of  a  Stip, 

Bhovtiag  m  Stabbing;  with  intent  to 
murder,  or  to  injure,  is  a  statutory  offence. 
See  Attempt  at  Murder. 

Bhopt.  As  to  the  landlord's  hypothec  over 
goods  in  shops.    See  Hypothec. 

Shopnutn ;  the  person  who  has  the  mv 
nagement  of  a  shop,  sells  and  receives  the 
price,  or  buys, articles  in  the  course  of  the 
trade,  so  as  to  bind  his  master.  BtiPt  Com. 
i.  480 ;  Bdft  Prine.  §  231. 

Shore.     See  Sea,  and  Sea  Skore. 

Short-BntlT;  of  a  bill  in  a  banker's  books, 
is  done  by  stating  the  amount  in  an  inner 
column,  and  carrying  it  out  into  the  account 
between  the  parties,  only  when  the  bill  is  paid. 
Such  an  entry  forms  toe  best  evidence  that 
the  banker  has  got  the  bills  merely  as  an 
agent  to  recover  payment,  subject  to  a  lieu  for 
his  indemnity  against  his  own  acceptances. 
BtUl'e  Com.  i.  271 ;  Thomson  m  Bilii,  731. 

Short-Haad.  Kotei.  Notes  taken  by  a 
short-hand  writer,  when  sworn  to  by  himselfi 
are  considered  the  best  evidence  of  what  oc- 
curred at  a  former  trial.  A  party  himself  is 
the  best  evidence  of  what  he  said  in  a  speech  ; 
but  failing  biro,  any  short-hand  writer  who 
was  present,  and  took  notes,  may  be  adduced. 
The  evidence  of  witnesses  at  a  former  trial 
can  be  proved  only  by  themselves ;  but  where 
witneBBs  are  dead,  or  where  their  evi- 
dence is  otherwise  unattainable,  their  previous 
evidence  may  be  proved  by  the  notes  of  a 
short-hand  writer,  or  of  the  judge,  or  from 
the  bill  of  exceptions,  when  the  evidence  has 
been  engrossed  in  it  from  the  judge's  notes. 
Ma^arlanc'i  Jury  Prac.  180,  282.     See  Evi. 

Sine  Liberia.  See  Conditio  « tine  Li- 
berii. 

BinkBllL    Sm  BiU  of  ffealA. 

Side  Bar ;  the  name  given  to  the  bar  in 
the  Outer  Parliament  House,  at  which  the 
Lords  Ordinary  were  in  use  to  call  their  hand- 
rolls.     Aiiub.  ii.  610.    See  BoUt  of  Court 

Sid»4kriptiaL  Before  the  introduction 
of  the  present  system  of  writing  deeds  "  hook* 
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wite,"  the  sheeta  vere  past«d  together  at 
length  ;  and  in  order  to  authentiuate  them, 
the  part;  was  required  to  >ign  his  name  at 
each  JuDction,  half  on  the  ooe  Bbeet  aud  half 
OD  the  other.  This  was  called  side-ecription. 
See  Tating  Claute. 

Signatnres.  A  signature  was  a  writing 
prepared  and  presented  bj  a  writer  to  the 
Signet  to  the  Baron  of  Exchequer,  as  the 
ground  of  a  royal  grant  to  the  person  in  whose 
name  it  is  presented ;  which  having,  in  the 
case  of  an  original  charter,  the  Bign-manual 
of  the  Sovereign,  snd  in  other  canes  the  cachet 
appointed  by  the  Act  of  tlnion  for  Scotland 
attached  to  it,  became  the  warrant  of  a  con- 
veyance, under  one  or  other  of  the  seals,  ac- 
cording to  the  nature  of  the  subject  or  the 
object  in  view.  Every  Crown  charter  was 
preceded  by  a  signature  containing  the  prin- 
cipal clauses  of  the  charter,  and  speeifyingthe 
seal  or  seals  through  which  it  was  to  pass,  and 
required  to  be  revised  and  authorised  by  the 
Baron  of  Exchequer,  who  acted  ministerially 
in  this,  and  in  the  <^aracter  of  Crown  com- 
missioner, in  the  same  way  with  the  com- 
missioner of  any  private  superior,  who  may 
have  granted  a  commission  for  receiving  re- 
signations and  renewing  the  titles  of  his  vas- 
sals. In  every  feudal  conveyance  from  the 
Crown,  requiring  charter  and  sasine,  the  pre- 
cept required  to  pass  the  Privy  Seal  and  the 
OreatSeal,and  to  be  registered  in  their  respec- 
tive registers  before  passing  ;  1672,  c,  7.  Sig- 
natures and  charters  of  the  vassals  of  htrk 
lands  within  L.IO  Scots  valuation,  and  all 
commissions  to  the  principal  Crown  officers, 
passed  the  Great  Seal  alone.  Erik.  B.  ii.  tit.  5, 
\  82,  el  teq.;  Bank.  B.  iv.  tit.  4,  fi  10  ;  tit.  11, 
«  12, 13;  Jvrid.  Styles,  i.  432  to  511.  See 
Sadt. 

By  the  act  10  and  11  Vict.  c.  61, 1847. 
signatures  and  precepts  to  Chancery,  as  pre- 
liminary to  the  granting  of  charters,  are  abol- 
uhed. 

Signet;  the  seal  by  which  the  SovereignV 
letters  for  diligence  are  authenticat«d.  See 
Seals.     Clerkt  to  the  Signet. 

8igiist,Vrit«nto.  See  Ckrkt  to  the  Signet. 
Silver  and  Oold  Plate.  The  act  €  and  7 
Will.  IV.  c.  69  fixes  the  standard  qualities  of 
gold  and  silver  plate  in  Scotland,  and  provides 
for  the  assaying  and  marking  of  it.  Gold- 
smiths and  silversmiths  must  not  work  piste 
inferior  to  certain  standards  specified  in  the 
act;  §  1.  Persons  following  the  trade  of 
silversmith,  goldsmith,  or  plate  worker,  before 
sending  their  names,  descriptions,  and  marks 
to  the  Goldsmiths'  Incorporation  of  Edin- 
burgh, or  the  Goldsmiths'  Company  of  Glas- 
gow, forfeit  L.lOO;  §  2.  Goldsmiths,  Ac, 
must  strike  their  marit  on  the  plate,  and  send 
it  to  the  assay-office  to  be  assayed,  where,  if  | 
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it  is  found  to  be  standard,  it  is  anrkslni 
certain  marks ;  §  3.  AssayeTs  areeaftfrn 
to  levy  specified  rates  upon  plate  snt  tt  W 
assayed:  §  4.  Plate  of  objectionaUe mh- 
facture  is  returned  witfaont  asay;  buif : 
is  found  n no iijecti enable,  a  few  pm  a 
scraped  from  it  to  be  assayed ;  §  5.  If  iv  i 
assayer  suspects  that  too  great  a  qossor^ 
base  metal,  or  solder,  is  contained  oroMtabi 
in  the  plate,  he  must  l«Ht ;  but  if  it  a  fa«i 
that  his  suspicions  are  gron^dle■^  tmf» 
sation  must  be  made  for  the  damage  im  ■k 
plate  in  testing.  Dispatea  ar«  selttedbf  m 
justices  or  magistrates;  §  6.  The  tatfip 
are  assayed,  and  if  foond  inferiot  U  ii ! 
standard,  the  plate  is  defaced;  if  efal:: 
standard,  it  is  marked ;  §  7.  The  wra 
weighs  and  sells  the  scrapings  Tor  the  M 
of  the  assay-office  ;  S  8.  ProviBio&  »  ■> 
for  the  accuracy  and  faithful  adminidrai 
of  the  assayers,  &c.  ;§§  10  to  15.  Cmu 
small  gold  and  silver  articles  reqiins 
marks  or  stamp,  such  as  rings,  ehaiHiKd- 
loce  beads,  filigree  work,  pencil  euet,*!; 
§§  16  and  17.  Selling  or  exportiag  ^i 
not  duly  marked,  subjects  the  otrndtmi 
penalty;  j  18.  Forging  or  imitatisgcf 
or  marks,  stamping  with  forged  din,  ft^.u' 
fraudulently  using  the  lawful  din,  is  Miv 
§  19.  Members  of  the  incorporatioa  ocos- 
pany  are  competent  witnesses  ia  prosMnim 
§  23.  The  act  is  declared  not  to  afett  ^ 
act  59  Geo.  III.  c  28,  for  estaUisfcii;a 
assay-ofSee  in  Gla^w,  except  in  u  Eu  ■ 
alterations  are  expressly  made  upon  \i,f* 
afiTect  any  other  acts  for  panting  diiia  c 
plate,  or  on  dealers'  licencea ;  §  24, 

BimiueUni;  white  bread  or  "«>■' 
bread.     Skene  h.  t. 

Simony ;  an  unlawful  contract,  tor  b> 
presenting  of  a  clei^fyman  to  a  beMfa,= 
procuring  him  a  presentation ;  m  calltd  b* 
its  supposed  resemblance  to  the  oftso  • 
Simon  Magus.  Simoniacal  practicssaff 
a  gronnd  for  deposing  a  clergyman  wbe  te 
been  guilty  of  them,  or  for  depriTiaga|«- 
bationer  of  his  license ;  and  the  aoae  f^. 
is  imposed  where  clergymen  or  prototia^ 
do  not  divulge  such  practices  to  the  pm^ 
tery  of  the  boonds,  as  soon  as  theycsw> 
their  knowledge.  By  the  canon  law,  ih 
party  who  took  benefit  by  a  nmm'» 
paction,  even  withont  bis  koowMg^  •> 
declared  incapable  of  holding  Out  er  ■: 
other  benefice.  Bank,  B.  iv.  tit.  f^  (3;  i' 
of  AttenMy  30lh  May  17&9;  Slmir,B.u.a- 
8,  §  35  ;  B.  iv.  tit.  1,  §  30  ;  jr«ra-j  JTriaf 
Ixv.;  Kame^  Slat.  Law  Abridg.k. t!amJl» 
Parithet,  539,  et  teg. ;  J}wtUip  m  FUmtp.  > 
172.  See  ffilTt  Theolo^calJmaimttM.*!^ 
See  Minitler.    Dep<titie», 

Simple  Contract    la  Eogja^i  tIAll: 
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siinple  contract  ia  where  the  coQtract  is  ns- 
(.■ertaiDed  neither  b;  matter  of  record,  nor  by 
deed  or  special  iDstrament,  but  bj  mere  oral 
eriileace,  or  DOteB  unsealed.  Tontlim'  Diet  h.  I. 
Sine  Quo  Son.  It  frequently  happens,  that 
ia  nomiDationB  of  carators,  tutors,  trustees 
and  the  like,  one  of  the  nominees  is  named 
tine  quo  non;  and  the  legal  coDstruction  of 
such  s  Domination  is,  that  by  the  death  or 
uon-acceptanco  of  the  sin«  gw  non  the  nomi- 
nation falls.  So  also  the  sine  quo  non  has  a 
negstire  on  the  acts  of  the  rest.  BeiCi  Prine. 
§§  19d3,2074,  ami  ay^horitiet  there  eikd.  See 
Vitratery,  Q»orum, 
Singlo  Etolieat  See  £tcheat. 
Single  Combat ;  was  admitted  in  the  law 
of  Scotland  aa  a  species  of  evidence,  in  the 
case  of  capital  crimes,  where  the  accusation 
was  supported  by  presumptive  evidence  only. 
This  mode  of  proof  was  in  use  in  the  reign  of 
Robert  III.  Bnk.  B.  iv.  tit.  2,  g  2 ;  Roit't 
Lect.  i.  121.    See  ComtaL 

ffingnlar  Suoceaaor.  A  purchaser,  or 
oUier  disponee,  or  acquirer  by  titles,  whether 
judicial  or  volnntary,  ia  called  a  singular 
sneeeBSor,  in  contradistinction  to  the  heir, 
who  succeeds  by  a  general  title  of  saccession 
or  universal  representation.  A  singular  sno- 
eeesor,  on  the  other  hand.acquirea  right  solely 
by  the  singular  title  acquired  from  the  former 
proprietor.  &*t.  iii.  81 ;  &Wi  Cim.  i.  23 ; 
Belt*  Prine.  §§  719,  783-6,  990.  See  Heir. 
Service. 

Silt  on  a  Snspfliuioii ;  is  the  order  or  in- 
janction  of  the  Lord  Ordinary  prohibiting 
diligence  to  proceed,  where  relevant  grounds 
of  snapension  have  been  stated  in  the  bill  of 
auspenaion.  Stair,  B.  iv.  tit.  52 ;  Ertk.  B. 
iv.  tit.  3,  §  18,  and  note  hy  Ivory;  Bank.  iii. 
9  ;  Maelaurin's  Sheriff  Prac.  17.  See  Sut- 
pention. 

Skat-Land.  See  VM  RigUt. 
Skeleton  Bills;  signed  blank  papers 
stamped  with  a  bill  stamp.  The  subscriber 
will  be  held  the  drawer  or  acceptor,  as  it 
may  be,  of  any  bill  afterwards  written  above 
bis  name,  for  any  sum  which  the  stamp  will 
cover.  Enk.  B.  iii.  tit.  2,  §  28,  note  by  Ivory; 
B<^M  Com.  i.  390  ;  BelPs  Prine.  §  321. 

Slaina,  Letters  of;  were  letters  subscribed 
by  the  relations  of  a  person  who  had  been 
slain,  declaring  that  they  had  received  an 
Bssythment,  and  concurring  in  an  applica- 
tion to  the  Crown  for  a  pardon  to  the  offender. 
Theee  or  other  evideuces  of  concurrence  were 
necessary  to  found  the  application ;  1457,  c. 
74.  and  1628,  t.  7;  1592,  c.  155,  No.  1; 
1593,  c  174 ;  so  far  at  least  as  to  prevent  a 
i)ardon  from  being  pleaded  without  them. 
Hume,  i.  280;  ii.  478;  ^rji-.  B.  iv.  tit.  4,  § 
iOS  ;  Bank.  \.  2\7 .  &ea  Anythntenl.  Pardon. 
Slavery ;  the  condition  of  human  beings, 
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when,  without  their  consent,  they  are  sub- 
jected to  the  will  of  another  human  being, 
whom  they  are  in  all  things  compelled  to 
obey.  In  the  Roman  law,  slaves  were  things, 
not  persons ;  and  at  first  they  were  placed 
entirely  at  the  disposal  of  their  masters,  who 
had  the  power  of  life  and  death  over  them. 
the  later  law,  however,  many  regulations 
-e  made  to  protect  them  from  the  cruelty 
or  caprice  of  their  masters.  See  an  excellent 
work  on  the  subject  of  Roman  slavery  by 
William  Blair,  Esq.  advocate.  Slavery 
existed  in  Scotland  at  an  early  period,  as 
indeed  it  did  in  all  the  nations  of  Europe. 
See  Nativt.  Colliers  and  Saltert.  Adtcripti 
Oldiw.  The  general  character  of  slavery  was 
different  among  the  Romans  under  the  feudal 
system.  Almost  all  the  Roman  artificers  and 
domestics  were  slaves ;  while  the  bondsmen  of 
the  feudal  ages  were  labourers  perpetually 
attached  to  the  soil  which  they  cultivated. 
A  slave  is  free  whenever  he  touches  British 
ground,  or  goes  on  board  a  ship  belonging  to 
the  British  navy.  But  it  is  said,  that  if  he 
return  to  the  country  of  his  former  master, 
he  may  be  reclaimed.  The  acts  passed  with  a 
view  to  abolish  slavery  in  the  British  colonies, 
and  to  suppress  the  dave-trade,  are  3  and  4 
Will.  IV.  c.  72  and  73;  5  and  6  Will.  IV. 
c.  45;  6  and  7  Will.  IV.  c.  6,  16,  81, and 
82. 

Sleeping  Partnen ;  are  partners  of  a  com- 
pany, not  proclaimed  or  known  as  such 
There  may  be  dormant  partners  where  the. 
trade  is  apparently  carried  on  either  by  one 
individual,  or  by  fewer  individuals  than  the 
company  consiatB  of.  Dormant  partners  differ 
in  no  respect  from  ordinary  partuers;  they 
are  eqnally  liable  for  the  debts  of  the  com- 
pany. The  steps  to  be  taken  for  discovering 
and  proceeding  against  the  latent  partners  in 
a  sequestration  of  a  company  are  suggested 
in  BeU;  Com.  ii.  673.  See  also  lb.  622,  643 ; 
Beie»  Prine.  $  359  ;  Thomson  on  Biilt,  250. 
Soe  Society. 

Sleepily  of  Proeeii.  In  the  judicial  pro- 
cedure of  the  Court  of  Session,  a  process,  in 
the  Outer-House,  is  said  to  be  asleep  when 
a  year  and  day  have  elapsed  without  any 
judicial  order  or  interlocutor  having  been 
pronounced  therein.     See  Waieninff. 

Slip.  In  the  contract  of  insurance,  the 
policy  is  preceded  by  a  note  of  the  contract, 
made  out  for  the  purpose  of  asking  the  con- 
sent of  underwriters  to  the  proposed  policy. 
This  is  called  a  slip.  It  is  merely  a  jotting 
or  short  memorandum  of  the  terms,  to  which 
the  underwriters  subscribe  their  initials,  with 
the  sums  for  which  tbey  are  willing  to  engage. 
It  has  no  force  as  a  contract  of  insurance  ;  it 
cannot  be  received  in  evidence  to  contradict 
the  policy ;  and  it  is  ineffectual  to  show  even 
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priorilT  of  intecriptiDD.  Whotlier  it  migbt 
grounif  BO  action  to  compal  the  ngning  of  s 
policy,  hu  never  been  tned.  The  form  of  n 
Blip  will  be  fonnd  in  Jurid.  StyUt,  ii.  664. 
See  also  B^t  Com.  i.  603 ;  BeWt  Pri«c,  $  469 ; 
lUtut,  ib.     See  /ncuntnee.     Poliey, 

Small  Sebti.  1.  Jtatica.—TU  ttotnte 
39  and  40  3eo.  III.  c.  46,  commonlj  called 
the  iSmoU-Z'eii  Act,  conferred  a  guinmary  civil 
jarisdictioD  on  justicea  of  the  peace  in  small 
debtcanses.  This  statute  was  eupergeded  b;  G 
Geo.  IV.  0.  48,  of  which  the  following  are 
the  principal  provisions :  It  is  made  compe- 
tent for  any  two  or  more  juaticea  of  the  peace 
to  heap  and  determine  all  cauBee  and  com- 
plaint! broDgfat  before  Uiem  concerning  the 
recovery  of  debta,  or  the  making  any  demand 
effectual,  provided  the  debt  or  demand  do  not 
exceed  L.S  sterling,  exclnsive  of  expenses ; 
§  2.  All  such  causes  proceed  upon  a  com- 
plaint, agreeably  to  a  form  (A)  mbjoined  to 
the  act,  stating  shortly  the  ground  of  action, 
and  concluding  against  the 'defender ;  to 
which  complaint,  and  on  the  same  paper,  the 
clerk  of  the  peace  adjects  a  warrant  signed 
by  him,  agreeably  to  the  form  subjoined  to 
the  act,  containing  aathority  to  site  the  de- 
fender to  appear  at  the  next  meeting  of  the 
justices  in  tno  district  within  which  he  re- 
sidesi  or  where  the  meetings  of  the  court  are 
held  weekly ;  then,  in  the  option  of  the  pnr- 
sner,  at  the  second  or  third  diet  of  court  from 
the  date  of  the  warrant,  the  diet  not  being 
sooner  in  either  oaie  than  the  sixth  day  after 
the  date  of  citation,  and  for  summoning  wit^ 
nesses  at  either  party's  instance  to  the  same 
day  and  place.  A  copy  of  the  complaint  and 
warrant,  with  a  eitation  annexed,  and  also  a 
copy  of  the  account  or  other  ground  of  action, 
is  delivered  by  a  constable  or  peace-officer  to 
the  defender  personally,  or  lefl  at  his  dwell- 
ing-place ;  in  which  latter  case,  if  the  de- 
fender do  not  appear,  he  must  be  cited  again, 
either  personally  or  at  his  dwelUng-plaee, 
upon  the  words  ae  now  being  signed  and  sub- 
joined to  tite  original  complaint,  or  signed 
and  inserted  in  the  procedure  book  kept  by 
the  clerk,  to  appear  either  at  the  next  stated 
meeting,  or  at  a  meeting  to  be  held  by  ad- 
journment for  that  purpose,  not  sooner  than 
three  days  from  the  date  of  the  first  meeting, 
with  cerlificatioD  that  if  he  do  not  then  ap- 

Sear  he  ihall  be  held  aa  confessed.  If  the 
efender  have  been  cited  at  first  to  a  diet  of 
court  not  sooner  than  twelve  ^e  days  from 
the  date  of  citation,  the  oCBcer,  fn  case  the 
defender  have  not  been  fonnd  personally  at 
the  time  of  the  first  citation,  may  cite  him  a 
second  time,  either  personally  or  at  his  dwell- 
ing-place, to  the  same  diet  of  court,  od  the 
original  warrant,  and  without  previously  re- 
porting an  execution  of  the  first  citation  to 
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the  court.  Such  second  citation  sunt  not  bt 
given  sooner  than  the  sixth  day  after  lb*  Ent, 
nor  later  than  the  sixth  day  befort  the  dirt 
to  which  the  defender  is  eited  for  the  mad 
time :  if  the  defender  do  not  then  appear,  bi 
is  held  as  confessed.  The  constable  bA  a 
all  oases  return  an  execution  of  citttics 
signed  by  him,  or  appear  and  aiake  otit  Uit 
he  cited  the  defender  in  manner  formsid;  {3. 
Where  a  constable  is  required  by  eilkr 
party  to  cite  witnesses,  he  mnst  lodgs  is  tk 
clerk's  hands  a  written  execution  of  nwr 
such  citation  at  or  before  the  diet  to  vUd 
the  defender  is  cited,  or  otherwise  nri^ii 
court  the  execution  of  citation,  as  tbe  jntiM 
see  fit.  And  if  the  witneaue  cited  do  u 
appear,  a  new  warrant  may  be  obtsisad  It 
compel  their  attendance  at  next  itsted  a 
adjourned  meeting,  under  a  penalty  net  o- 
ceeding  twenty  shillings,  to  be  awarded  tf 
the  justices,  in  case  a  sufficient  excuse  b»  M 
offered  and  sustained.  Thia  penally  il  pq- 
able  to  the  party  at  whose  inataoce  A*  vii- 
neas  was  cited,  and  may  be  reeorered  ii  tb 
same  manner  as  other  small  debts.  Or,  it 
the  option  of  the  justices,  the  witnai&ilii; 
to  appear,  without  a  anatained  excast,  ■•;  l> 
imprisoned  for  any  time  in  the  eeoatyivl 
not  exceeding  ten  day&  Bnt  the  ptnsl^  ii 
not  exigible,  nor  the  witnes  liable  la  is- 
prisonment,  unless  the  second  citation  ton 
been  given,  not  later  than  the  sixth  dsj  h- 
fore  the  diet  of  court  to  which  he  has  bm 
cited ;  §  4.  When  the  partiea  aroaar,  Ik 
justices  hear  them  twM  woot,  and  uswm 
witnesses  npon  oath,  and  alao  the  parting 
declaration  or  npon  oath  ;  but  no  pwti- 
tinners  of  the  law  are  allowed  to  pM  iv 
them  either  viva  voee  or  in  writing;  asdlk 
pleadings  must  not  be  taken  down  in  writiif 
or  entered  on  record  ;  §  5.  If  a  dsM«, 
who  has  been  duly  cited  BDyhov,  de  M 
ap|>ear  by  himaelf,  or  a  subatitute  not  a  pe- 
titioner, he  is  held  as  confessed,  anhM  h 
send  an  excuse  by  one  of  his  family,  satiiAiK 
the  justices  that  delay  ought  to  ba  gnw; 
in  which  case,  or  for  some  other  goodnaMs, 
the  juatices  may  a<^am  the  caose  ta  tk 
next  atated  meeting,  or  other  day  tokf*- 
oially  appointed  ;  §  6.  A  pontur  «  *' 
fender,  if  the  justices  see  cauaa,  may  U  tw' 
by  one  of  bis  family ;  or  if  the  pom*  ^ 
not  resident  within  twenty  miles  of  thi|ih« 
where  the  court  is  held,  the  joitiais  if  tkq 
see  fit,  may  hear  him  by  a  peraea  haliv* 
written  mandate  for  that  pBrpoaa,  ttiw' 
mandatary  not  being  a  legal  praetiiia'; 
$  7.  Where  decree  has  been  fc«M«lri> 
absence  of  the  defender,  ba  mvf,  qpsw 
signing  the  sum  decerned  to  ta  UN  ili^ 
hands,  obtain  warrant  under  tkailirHlM'i 
at  any  time  before  the  daya  •PAbiMP*' 
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expired,  usting  execution  nntil  the  next  court- 1 
day,  and  contaiaiDg  an  anthorit;  to  cite  the 
pnnner  and  witnessea.  Tliis  warrant  being 
Berved  on  the  pnrauer  in  the  manner  already 
pointed  oat,  ia  an  aathority  for  having  the 
natter  reheard  at  next  oomt-daj,  provided 
it  he  not  Eooner  than  the  sixth  daj  after  per- 
Mnal  citation,  or  the  seecnd  citation  left  at 
hii  dwelling-place,  or,  if  lo,  at  the  next  coart- 
day  thereafUr.  The  jnstioee  may  delay  anch 
Khearing  to  ench  time  as  may  be  thought  fit. 
In  like  manner,  where  decree  of  abiolvitor 
bu  passed  in  al»ence  of  the  punner,  he  may 
at  any  time,  within  one  calendar  month 
thereafter,  upon  consigniDg  two  ghillingi  and 
lixpence  to  be  paid  to  the  defender,  obtain  a 
warrant  for  citing  the  defender  and  witneuei; 
which  being  served  on  the  defender  in  man- 
uer  foresaid,  is  ad  authority  for  having  the 
matter  reheard,  as  is  point^  out  in  the  case 
at  a  rehearing  at  the  defender's  instance ; 
I  8.  The  constable,  in  the  event  of  his  re- 
toraiDg  a  falsa  execDtion,  or  otherwise  ne- 
Sleetjng  his  duty,  is  punishable  by  fine  not 
exceeding  20b.,  or  imprisonment  for  not  more 
than  ten  days.  Kecourse  against  the  con- 
dyle at  common  law  is  reserved  to  the  party 
iiyured ;  §  9.  The  clerk  must  keep  a  book 
In  which  mutt  be  entered  the  names  and  de- 
dgnatioDB  of  the  parties,  and  whether  present 
}r  absent  at  the  calling  of  the  cause — the 
nature  and  amount  of  the  claim  and  date  of 
in-giving — the  mode  of  citation — ^the  several 
interlocutors  of  the  justices — and)  the  decree 
lated  and  signed  by  the  justices  or  by  the 
preses,  if  more  than  tvo,  agreeably  to  the 
rorm  annexed  to  the  act.  A  copy  of  the 
lecree,  containing  warrant  for  arresting,  or 
poinding,  or  for  imprisonment,  together  with 
i  note  of  the  expenses  awarded,  is  annexed  to 
ihe  complaint.  And  this  copy  of  decree, 
liglted  and  delivered,  is  a  warrant  for  exeou- 
iioD  after  ten  free  days  from  the  date  of  pro- 
looncing  the  decree,  if  the  party  against 
»hoin  it  has  been  giveu  was  present,  by  him- 
lelf  or  family,  when  it  was  pronounced ;  or  if 
16  was  not  present,  execution  only  proceeds 
ifter  a  charge  of  ten  free  days,  given  in  com- 
DOD  form  by  the  constable ;  §  10.  The  jns- 
icea,  if  they  see  fit,  may  direct  sums  found 
lae  to  be  paid  by  instalments ;  $  11.  The 
rxecDtion  of  the  poinding  by  the  constable  is 
ummary,  by  carrying  the  poinded  effects  to 
be  nearest  market  town,  Iclrk  town,  or  vil- 
age  in  the  parish ;  and  after  their  being  ap- 
trsised,  ana  after  one  hour's  notice,  selling 
bem  by  auction  at  the  croos,  or  other  most 
tublio  place,  between  the  hours  of  eleven  and 
me,  or  any  other  later  hour  fixed  by  the  jus- 
ices.  The  overplus  of  the  price,  after  pay- 
aeot  of  the  debt  and  expenses  of  process,  if 
.ny-,   and  of  the  expense  of  carrying  the 
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poinding  Into  execution,  is  delivered  to  the 
owner ;  or  the  effects,  if  not  sold,  delivered  to 
the  creditor  at  the  appraised  value,  to  the 
amount  of  his  debt,  &o.  If  the  place  of  sale 
is  not  a  market  town,  but  only  a  kirk  town 
or  village,  two  days'  previous  notice  must  be 
given  at  the  parish-church  door  on  Sunday 
after  the  forenoon  service ;  §  12.  In  all 
eases  of  execution  by  poinding  or  imprison- 
ment, the  constable  employed  must,  on  or 
before  the  next  court-day  thereafter,  make  a 
return,  either  verbally  or  in  writing,  to  the 
clerk,  of  the  date  and  manner  of  the  execu- 
tion, the  number  of  nasistants  employed,  and 
the  sum,  if  auy,  recovered ;  and  in  the  case 
of  a  poinding,  stating  farther  the  value  at 
which  the  goods  were  appraised — the  time 
and  place  of  sale — the  charges  paid  for  con- 
veying or  warehousing  goods,  where  such  have 
been  incurred — and  the  price  for  which  the 
goods  sold  where  a  sate  was  mode.  If  the 
execution  was  by  imprisonmeut,  he  must  state 
the  jail  in  which  the  debtor  was  incarcerated. 
These  particulars  are  entered  by  the  clerk  in 
the  procedure  book,  or  other  book  kept  for 
the  purpose,  and  laid  before  the  justices  at 
next  meeting,  and  exhibited  to  any  person 
desiring  inspection  of  them  ;  §  13.  Decrees 
pronounced  by  the  justices  under  authority  of 
this  act  are  not  subject  to  advocation,  sus- 
pensioQ,  appeal,  or  other  stay  of  execution, 
except  in  the  case  of  consignation  for  a  re- 
hearing, BS  befoi'e  provided ;  nor  coo  they  be 
set  aside  by  reduction  before  the  Court  of 
Session,  except  on  the  ground  of  malice  and 
oppression  on  the  part  of  the  justices.  Even 
such  reduction  is  incompetent  unless  brought 
within  a  year  after  the  date  of  the  decree  of 
the  Justices  t  §  14.  When  a  reduction  is 
brought,  the  pursuer  must,  before  the  sum- 
mons of  reduction  is  called,  find  caution  for 
the  expenses  which  may  be  awarded  against 
him  ;  {  15.  One  justice,  in  ease  no  more  be 
present,  may  hold  a  court  for  the  purpose  of 
calling  the  roll  of  causes — of  pronouncing 
decrees  in  absence — receiving  retume  of  exe- 
cution of  citations — and  granting  warrants  of 
citations  d«  novo,  but  for  no  other  purpose  ; 
§  16.  Provision  is  made  respecting  the  fees 
payable  to  the  clerk,  the  officers  or  constables, 
and  the  crier ;  §  17.  An  abstract  of  the 
table  of  fees  most  be  printed  on  the  com- 
plaint, and  copy  thereof  for  service ;  and  a 
copy  of  the  table,  signed  by  two  justices  and 
the  clerk,  is  hung  up  in  the  court-room  and 
the  clerk's  office.  The  fees  are  subject  to 
modification  by  the  justices ;  §  18.  Where 
the  clerk  or  other  officer  of  court  exacts  any 
fee  not  authorised  by  the  act,  the  person  so 
offending  shall  be  liable  to  a  penalty  not  ex- 
ceeding, if  he  is  a  clerk  or  depu te- clerk,  L.5, 
if  a  constable  or  other  officer,  20b.  for  each 
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offence.  These  peoalties  we  Kwarded  b;  tbe 
justicea  on  complaiot  from  the  party  ag- 
grieved, and  satisractory  proof,  and  are  paid  to 
the  party  complaining,  or  to  the  poor,  or 
partly  to  both,  as  the  justices  see  fit.  The 
justices  may  further  punish  their  officers  by 
suspension  or  dismissal  for  this  and  other 
offences  ;  §  19.  An  account  must  be  kept  by 
the  clerk  of  all  court-Gnea  awarded  by  the 
justices,  which,  where  not  otherwise  provided 
for  by  the  act,  are  paid  to  the  poor  as  the 
justices  direct ;  §  20.  The  justices  of  each 
county  are  empowered,  at  quarter  sessions, 
to  make  suitable  divisions  of  the  county  into 
districts,  or  to  alter  the  divisions  already 
made ;  within  which  they  are  direct«d  to 
meet  at  such  time  and  place  as  they  may  fix 
at  quarter  sessions,  in  order  to  carry  the 
purposes  of  the  act  into  execution.  These 
meetings  may  be  adjourned  to  any  other  law- 
ful day  at  the  same  place.  Of  these  divi- 
sions into  districts,  and  of  the  stated  times 
and  places  of  meetings  so  to  be  appointed,  or 
of  the  alterations  of  such  diviBions  or  stated 
meetings,  the  justices,  at  their  quarter  ses- 
sions, must  order  due  notice  to  be  given,  by 
advertisement  at  the  church-doors  of  every 
parish  in  the  county,  at  least  two  Sundays 
previous  to  the  first  stated  meeting  bo  ap- 
pointed or  altered ;  §  21.  Where  the  clerk 
fails  to  attend  personally,  or  by  depute,  at 
any  of  the  district  meetings  of  which  he  has 
had  due  notice,  the  justices  present  at  the 
meeting  may  name  an  interim-clerk,  who 
may  be  removed  by  subsequent  quarter  ses- 
sions, and  another  clerk  appointed  from  time 
to  time  ;  J  22.  The  justices  are  empowered, 
at  their  quarter  sessions,  to  make  from  time 
to  time  such  rules  and  orders  as  may  be 
thought  necessary  for  carrying  the  provisions 
of  the  act  into  effect;  such  rules  not  being 
inconsbtent  with  the  conditions  of  the  act 
itself  or  contrary  to  law.  These  rules  and 
oi'ilers  remain  in  force  until  repealed  by  the 
justices  at  their  quarter  sessions,  or  by  the 
Court  of  Session  or  Justiciary  at  Edinburgh, 
or  by  the  Circuit  Court  of  JusticiarT,  on  the 
application  of  two  or  more  justices;  §23.  No 
person  is  exempt  from  the  jurisdiction  of  the 
court  under  this  act,  on  account  of  privilege, 
as  being  a  member  of  any  other  court ;  §  24. 
The  act  does  not  extend  to  any  debt  where 
the  title  to  land  or  other  heritable  right  is  in 
question,  nor  to  any  debt  or  matter  arising 
upon  or  cuticerning  the  validity  of  wills  or 
contracts  of  marriage,  aUhough  such  debts 
do  not  amount  to  L.5 ;  nor  to  gaming  debts, 
or  debts  contracted  for  spirituous  liquors; 
§  25.  The  constables  or  officers  of  the  peace 
are  declared  exempt  from  the  penalties  for 
selling  goods  or  effects  under  authority  of  the 
decree  aud  warrants  of  the  justices  by  public 
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sale  or  auction,  althongh  such  constsUu  m 
officers  be  not  licensed  auctioneen ;  {  2£. 
Solicitors  or  procurators  in  inferiOT  coBrb,  or 
the  partners  of  such  solicitors  or  proeutsWn, 
are  prohibited  from  acting  as  justices  af  tb 
peace  while  they  continue  to  be  legal  pncti- 
tioners ;  §  27. 

The  act  12  and  13  Vict.  c.  34, 1849,  atmdi 
the  previous  act,  and  gives  the  form  oF  om- 
plaint  on  which  the  claim  is  to  proceed. 

2.  Sherifa. — The  sheriff's  exdniivi  j«r* 
diction  in  small  debts  was  introdDcedlfS 
Geo.  IV.  c.  24.  This  was  repealed  by  10  Gn. 
IV.  c.  55,  which  has  in  its  turn  been  npM 
by  the  existing  act,  1  Vict.  c.  41.  TheeU«< 
provisions  of  that  statnte  are  the  followii{: 
Sheriffs  are  empowered  to  determiM  tiiil 
causes,  prosecutions  for  statutory  peullin 
and  maritime  civil  causes,  where  the  deh. 
demand,  or  penalty  does  not  exceed  tbe  nlu 
of  L,6,  6s.  8d.,  exclusive  of  expenses  sod  ^ 
of  extract,  the  pursuer  or  prosecutor  beat 
held  to  have  passed  from  all  claim  bsjod 
the  sum  concluded  for ;  §  2.  All  such  caws. 
unless  otherwise  provided  in  the  act,  prontl 
upon  summons  or  complaint,  according  to  tb 
form  in  schedule  (A.)  annexed  to  the  set,  uJ 
containing  warrant  to  arrest  upon  the  d^ 
pending  action,  stating  shortly  the  ori^s  li 
debt  or  ground  of  action,  and  coDclnditt 
against  the  defender.  This  summons  or  cm- 
plaint  being  signed  by  the  sherifT-derk,  'a  i 
warrant  to  a  sheriff's  officer  to  sammoD  ik 
defender  to  appear  at  the  time  and  plw 
mentioned  in  it ;  not  being  sooner  Uisi  ipn 
the  sixth  day  after  the  citation;  aodUi«BK 
or  tbe  copy  thereof,  served  on  the  deftHtet, 
is  a  Bufficieut  warrant  for  sammoning  uA 
witnesses  and  havers  as  either  party  n^i'it^ 
A  copy  of  the  snmmons  or  cMnplainC  "ii^ 
tbe  citation  annexed,  and  also-  a  copy  of  ibe 
account,  if  any,  must  be  served  at  thssuK 
time  on  the  defender,  personally,  or  st  te 
dwelling-place,  or  in  case  of  a  compsaj,  » 
their  ordinary  place  of  business.  Tbe  ri>- 
moning  officer  must,  in  all  cases  nndfflk 
act,  return  a  signed  execution  of  citation  t 
appear  and  give  evidence  on  oath  of  tht  nti- 
tion  having  been  duly  made ;  and  cilstiN' 
given  by  an  officer  alone,  without  mUmmw, 
and  executions  subscribed  by  tbe  o&csr,  at 
good  and  effectual ;  §  3.  Any  caais  Mn 
the  sheriff's  ordinary  court,  in  which  tbriiK 
&c,  did  not  originally  exceed  L.8, 6i.  U,  * 
in  which,  by  an  interim  decree  or  oAsniK 
it  has,  previous  to  the  closing  of  AaMMi 
been  r^uced  to  that  sum,  may.witiilkil*' 
suer's  consent,  be  remitted  to  tli»  HdM<f 
roll  by  the  sheriff,  either  tx  fnfritmlh* 
on  the  motion  of  a  party.  If  tn  fVM*  '* 
not  consent,  the  provisions  of  ttt  l^M  ^ 
the  fees  or  expenses  to  bs  aflwwJteJ— " 
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hetow  L.8,  6a.  8d.,  broaght  not  according  to 
the  gnmmary  form  provided  in  the  act,  are 
applied  to  such  causes  BubeeqDGot  to  the  pro- 
position for  remit,  if  the  sheriff  think  fit  so 
to  modify  the  eipensea;  see  §  36.  When  a 
cue  has  been  remitted  by  the  sheriff-subati- 
tute  from  the  ordinary  court  to  the  unall- 
debt  court,  an  appeal  is  competent  to  the 
sheriff  against  the  remit,  but  no  reclaiming 
petition  is  allowed  against  the  remit ;  §  4. 
The  sheriff  may  try,  in  hia  amall-deht  court, 
in  the  above  sommary  way,  applications  by 
Undlordaor  others,  having  right  to  the  rents 
and  hypothec,  for  seqaestration  and  sale  of  a 
teuaut's  effects  for  recovery  of  rent,  provided 
the  rent  or  balance  claimed  do  not  exceed 
L.8,  6s.  6d.  I'ho  Bummong  and  warrant  of 
aequeatration  and  procedure  must  be  accord- 
lag  to  the  forme  directed  in  achedale  (B). 
Provlaion  is  made  respecting  the  appraise- 
ment, the  inventory  and  other  procedure, in 
carrying  the  sequestration  into  effect;  §  5. 
The  pnrsaer  of  any  civil  cause  may  use  ar- 
restment, on  the  dependence  of  the  action,  of 
any  money  or  effects  to  the  amount  of  L.8, 
6s.  Sd.,  owing  or  twionging  to  the  defender,  in 
the  hands  of  any  third  party.  The  arrestment 
ceases  by  the  mere  lapse  of  three  months,  un- 
less it  be  renewed  by  a  special  order  or  war- 
rant intimated  to  the  arrestee,  in  which  case 
it  eontinuee  in  force  fur  the  lllce  period  and 
ander  the  aamo  conditioua ;  or  unless  an  action 
i>f  furthcoming  or  multiplepoinding  have  been 
raised  before  the  end  of  the  three  months,  in 
nhieh  case  the  arrestment  continues  in  force 
antil  the  t«rminatiDn  of  the  action ;  §  6. 
Wages  of  labonrers  and  manufacturers,  so  far 
U  necessary  for  their  subsisteDce',  are  deemed 
ilimeatary,and,  in  like  manner  as  servants'fees 
lad  other  atimeDtaryfunds,not  liable  to  arrest- 
nent ;  §  7.  Arrestment  maybe  loosed,  on  the 
lefeoder's  lodging  with  the  sheriff-clerk  a  bond 
)f  caution  by  one  or  more  sufficient  cautioners, 
;a  the  satisfaction  of  the  sheriff-clerk,  agree- 
ably to  the  form  in  schedule  (C) ;  or  on  his 
:oDitgning  in  the  hands  of  the  clerk  the 
imoant  of  the  debt  or  demand,  with  Ss.  or 
lOs.  for  expenses,  according  as  the  action  was 
or  a  gam  above  or  below  L.5  ;  or  on  his  pro- 
luelng  evidence  of  having  obtaioed  decree  of 
ibsolvitor,  or  having  paid  or  consigned  the 
lebt.  A  certificate  of  the  sheriff-clerk 
>perate«  as  a  warrant  of  loosing  the  arrest- 
uent ;  §  8.  Provision  is  made  for  rendering 
irrestment  effectual  by  furthcoming  sum- 
narlly,  and  the  forms  of  the  summons  and 
omplaint  are  given  in  schedule  (D) ;  §  9. 
U  action  of  multiplepoinding  may  be  raised 
n  the  same  summary  way,  in  name  of  the 
lolder  of  a  fund  not  exceeding  L.8,  6s.  8d.; 
ee  §  10,  and  rdaHve  icheduk.  Where  the 
lefeoder  iDtends  to  plead  a  counter  account 
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or  claim  against  the  debt,  he  most  serve  a 
copy  of  such  counter  account  or  claim,  by  an 
officer,  on  the  pursuer,  in  the  form  sat  forlh 
in  schedule  (A),  or  to  the  like  effect,  at  least 
one  free  day  before  the  day  of  appearance, 
otherwise  it  cannot  be  heard  except  with  the 
pursuer's  consent,  but  action  is  reserved  for 
it  I  j  11.  Provision  is  made  for  compelling 
the  attendance  of  witnesses,  by  imposing 
penalties  in  case  of  their  neglect;  §  12. 
When  the  parties  appear,  the  sheriff  hears 
them  tn'wi  voce,  and  examines  witnesses  or 
bavera  upon  oath.  He  may  also  examine  the 
parties,  and  put  them  or  any  of  them  upon 
oath,  in  case  of  oath  in  supplement  being  re- 
quired, or  a  reference  made ;  and  if  he  see 
cause,  he  may  remit  to  persons  of  skill  to  re- 
port, or  to  any  person  competent  to  take  and 
report  in  writing  the  evidence  of  witnesses  or 
havers  nnable  to  attend,  upon  special  cause 
shown.  Such  cause  must,  in  all  cases,  be 
entered  in  the  book  of  causes  kept  by  the 
sheriff-clerk.  Due  notice  is  given  of  the  ex- 
amination to  both  parties.  Thereupon  the 
sheriff  may  pronounce  judgment.  The  decree, 
stating  the  amount  of  expenses  (if  any)  found 
due  to  any  party  (which  may  include  personal 
charges  if  the  sheriff  think  fit),  and  containing 
warrant  for  arrestment,  and  for  poinding  and 
imprisonment,  when  competent,  is  directed  to 
be  annexed  to  the  summons  or  complaint ; 
and  on  the'same  peper  with  it,  agreeably  to 
the  form  in  schedule  (A),  or  to  the  like  effect. 
The  decree  and  warrant  being  signed  by  tho 
clerk,  are  a  sufficient  authority  for  instant 
arrestment,  and  also  for  poinding  and  sale 
and  imprisonment,  where  imprisonment  is 
competent,  after  the  lapse  of  ten  free  days 
from  the  date  of  the  decree,  if  the  party 
Rgainst  whom  it  has  been  given  was  personally 
present  when  it  was  prononnced ;  but,  if  he 
was  not  present,  poinding  and  sale  and  im- 
prisonment  can  only  proceed  after  a  chaigeof 
ten  free  days,  by  serving  a  copy  of  the  com- 
plaint and  decree  on  the  party  personally  or 
at  his  dwelling-place.  If  any  decree  be  not 
enforced  by  poinding  or  imprisonment  within 
a  year  from  iU  date,  or  from  a  charge  for 
payment  giren  upon  it,  the  decree  cannot  be 
enforced  without  a  new  charge  giien  as afbre- 
said;  §  13.  No  procurator,  solicitor,  or  le"Bl 
practitioner  is  allowed  to  appear  or  plead  for 
any  party  without  leave  of  the  court,  od 
special  causa  shown.  Nor  can  any  of  the 
plendinga  be  reduced  to  writing,  or  entered 
on  any  record,  unless  with  leave  of  the  court, 
obtained  in  consequence  of  any  difficulty  in 
point  of  law,  or  of  the  special  circumstances 
of  any  particular  case.  When  the  sheriff 
orders  pleadings  to  be  reduced  to  writing,  the 
case  is  thenceforth  conducted  according  to  the 
ordinary  forms  and  proceedings  in  civil  caom 
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»n<t  in  prosecutions  for  sUtotory  penaltin ; 
$  14.  A  defender  not  appearing  personally  or 
bj  one  of  hii  family,  or  by  snch  person,  not 
being  an  officer  of  oonrt,  as  the  sheriff  iliall 
allow,  is  held  as  confessed,  and  the  other 
party  obtains  decree  against  him.  In  like 
manner,  if  the  partner  fail  to  appear,  person- 
ally or  otherwise,  the  defender  obtains  decree 
of  absolvitor ;  unless,  in  either  case,  a  sufficient 
excuse  for  delay  be  stated  ;  on  which  account, 
or  on  account  of  the  absence  of  witnesses,  or 
any  other  good  reason,  the  sheriff  may  adjourn 
any  case  to  the  next  or  any  other  court-day, 
and  ordain  the  parties  and  witnesses  then  to 
attend  ;  §  15.  Where  a  decree  has  been  pro- 
nounced in  absence  of  a  defender,  he  may,  on 
consigning  the  expenses  decerned  for,  and  the 
snm  of  10s.  to  meet  further  expenses,  in  the 
hands  of  tbfl  cleric,  at  any  time  before  a  charge 
is  given,  or  in  the  event  of  charge  being  giren 
before  implement  of  the  decree  has  followed 
an  it  (provided,  in  the  latter  case,  the  period 
from  the  date  of  the  charge  does  not  exceed 
three  months),  obtain  from  the  clerk  a  war- 
rant, signed  by  him,  sisting  execution  till  the 
next  court-day,  or  to  any  snbeequent  court- 
day  to  which  the  same  may  be  adjourned,  and 
containing  antbority  for  citing  the  other 
party,  and  witnesses  and  havers  for  both 
parties  ;  and  such  warrant  being  served  npon 
the  other  party,  is  an  authority  for  hearing 
the  cause.  In  like  manner,  where  absolvitor 
has  passed  in  absence  of  the  pursuer  or  pro- 
secutor, he  may,  at  any  time  within  one 
calendar  month,  on  consigning  in  the  hands 
of  the  clerk  the  snm  awarded  by  the  sheriff, 
aa  the  expemes  of  the  defender  and  his  wit^ 
nesses,  with  6s.  to  meet  fnrther  expenses,  ob- 
tain a  warrant,  signed  by  the  clerk,  for  citing 
the  defender  and  witnesses  for  both  parties ; 
and  this  varrant,  being  served  upon  the  de- 
fender, is  an  authority  for  hearing  the  cause. 
The  sum  of  expenses  awarded  by  the  sheriff, 
and  consigned  as  aforesaid,  is  in  every  case 
paid  over  to  the  other  party,  unless  the  eon- 
trary  be  specially  ordered  by  the  Conrt  All 
such  warrants  for  hearing  are  in  force,  and 
may  be  served  by  any  sheriff-officer  in  any 
county,  without  indorsation,  or  other  authority 
than  this  act;  §  16.  The  sheriff.«lerk  is  di- 
rected to  keep  a  book,  in  which  must  be  en- 
tered all  causes  conducted  under  the  authority 
of  the  act,  &c. ;  §  17.  The  sheriff  may,  if  he 
think  proper,  direct  the  sums  found  due  to 
be  paid  by  instalments  weekly,  monthly,  or 
quarterly,  according  to  the  circumstances  of 
the  party  found  liable,  and  ander  such  condi' 
tions  and  qualifications  as  he  thinks  fit  to 
annex ;  §  18.  A  decree  may  be  enforced  in 
any  other  county  besides  that  in  which  it 
is  issued,  provided  it,  or  an  extract  of  it,  be 
endorsed  by  the  sheriff-clerk  of  snoh  other 
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county ;  §  19.  Provtuon  is  i 
for  carrying  into  effect  the  le. 
poinding  and  sale,  in  a  summary  vij,  ^% 
praisement,  &c. ;  §  20.  In  all  chttpi  wi 
arrestments,  and  execnti<nu  of  chsi^  yi 
arrestments  under  this  act,  one  wifamktd- 
ficient;  §21.  Action  of  damaji^fwlM* 
injury  by  riots,  authorised  by  3  Q«a.IV.i 
33,  where  the  snm  concluded  for  doss  Mt  ii- 
ceed  Ij.8,  6s.  8d.,  may  be  heard  snl  dcW- 
mined  in  the  summary  way  providsd  ^tb 
act;  as  likewise  actions  for  reeoTeiytJMW 
ments,  by  virtue  of  9  Qeo.  lY.  c  39,  shkn^ 
the  amount  of  the  asoessments  eiM«4  L-. 
6a.8d.;§22.  Thesheriflhmnst,  iasdiitiHl 
their  ordinary  small-debt  eonrts,  by  tte 
selves  or  their  subetitnteB,  hold  cirtsitNn 
for  the  purposes  of  the  act.  Proviuot  iiss^ 
for  the  times  and  places  at  which  sMkMrt 
shall  be  held,  the  attendance  of  ibenMab 
by  themselves  or  deputes,  &e. ;  §{  23, 14,^ 
The  sheriff  is  directed,  Uiree  moatks  Mr 
holding  a  circuit  court,  to  opportiti  ^ 
parishes  to  be  within  the  jnri>dKti«i  if tk 
court.  And  all  eauses  ar«  broi^t  Mnik 
ordinary  small-debt  court,  or  any  dnsitMr 
within  the  jurisdiction  of  which  thsMds 
resides,  or  to  the  jurisdiction  of  wincktti 
amenable.  But  if  there  be  men  dsMn 
than  one,  in  one  cause  of  action,  nmtaHn 
the  jurisdiction  of  different  eonrts,  or  it  fM 
any  other  cause,  the  sheriff  think  it  jflt.  V 
may,  on  summary  application  in  writi^v^ 
by  or  for  any  pursuer,  lodged  with  thaikni 
clerk,  or  on  verbal  application  madatyvlr 
the  pursuer  in  open  court,  order  a  iin* 
or  complaint  to  be  issued,  and  the  euittik 
brought  befbre  hie  ordinary  smoU-deU  (Mt 
or  any  of  hir  circuit  courts ;  f  S^  ^ 
sheriff  may  adjourn  causes  from  om  cNit « 
another;§27.  Froviuon  ismadeforicc^ 
being  given  in  to  Exchequer  of  the  tii|^ 
of  sheriffs  and  of  sheriff-clerks  st  ari^ 
courts;  §  29.  No  decree  given  by  aiji^ 
in  any  cause  decided  under  autlwritj  «f  tb 
act,  is  subject  to  reduction,  advocatioa, » 
pension,  or  appeal,  or  any  other  tew  ^  "' 
view,  or  stay  of  execution,  other  than  p*"^ 
by  this  act,  either  on  account  of  aay  «■>"■* 
or  irregularity,  or  informality  in  tbs  ow* 
or  proceedings,  or  on  the  merits,  or  es  nf 
other  ground;  S  30.  Any  oae  ttiinki^  U"i^ 
aggrieved  bya  decree  of  asheriffandtrtUs*) 
may  bring  the  ease  by  upeal  before  Ik  mi= 
Circuit  Court  of  Justiciary,  or,  when  Ax 
are  do  circuit  eonrts,  before  the  H^ii  0^ 
of  Justiciary  at  Bdinburgh,  in  thi  ■** 
directed  by  20  Qeo.  II.  except  in  s»far* 
altered  by  this  act  (For  this  mods  ef  s|^ 
see  the  article  Apptai  lo  Ommf  C*mt.)  ^ 
appeal  is  only  competent  when  (boM  »  ^ 
ground  of  malice  and  oppreMiMsothi^ 
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a  sheriff;  or  on  Buch  deviatioiiB,  in  inint  of 
,  from  the  Btatatory  enactmonts,  aa  ihe 
t  may  think  took  placo  wilfully,  or  aa 
preveotod  Bubetantial  jostico  from  har- 
leen  done;  or  on  incompetoney,  including 
it  of  jurisdiction  of  the  sheriff.  Such  ip- 
.  are  heard  and  determined  in  open  courU ; 
the  Court  may  correct  BUch  deriatioa  in 
t  of  form,  or  remit  the  cause  to  the  Bheriff, 

instructions,  or  for  rehearing  generallf. 
not  competent  to  prodnce  or  found  upon 
document,  as  evidence  on  the  merita  of 
original  cause,  which  was  not  produced 
le  ^eriffwhen  the  case  was  heard,  and  to 
h  bis  signature  or  initials  were  not  then 
ed,  which  he  only  does  if  required ;  nor  to 
d  upon  or  refer  to  the  teetimouy  of  any 
leaa  not  examined  before  the  sheriff,  and 
se  name  is  not  written  by  him,  when  the 

is  heard,  upon  the  record  copy  of  the 
mom ;  which  he  does  when  specially  re- 
ed to  that  effect.  No  gist  or  slay  of  tbe 
;ess  and  decree,  and  no  certificate  of  ap- 
I,  can  be  issued  by  tbe  sheriff-clerk,  except 
n  consignation  of  the  whole  sum,  if  any, 
)TDed  for  by  the  decree,  and  expenses  if  any, 

security  found  for  the  whole  ezpenseB 
cb  may  be  incurred  and  found  due  under 
appeal ;  §  31.  Provision  is  made  for  the 
I  payable  under  this  act  to  the  clerk,  officer, 
I  crier ;  §  32.  It  is  enacted,  that  a  copy 
lectton  32,  containing  tbe  fees,  be  printed 
each  summons  or  complaint,  and  on  each 
vice  copy,  and  hung  up  in  every  aberiff- 
rk's  office,  and  in  every  Bberiff-eourt  place, 
. ;  §  33.  Proviflion  iB  made  for  fining  ot- 
ira  who  neglect  their  duty,  reserving  all 
iher  claim  of  damages  against  them  ;  §  34. 
I  person  is  exempt  from  the  jurisdiction  of 
I  sheriff  in  any  cause  raised  under  this  act, 
account  of  privilege,  aa  being  a  member  of 
)  College  of  Justice,  or  otherwise;  §  35. 
all  causes  and  prosecutions  in  which  the 
maud  or  penalty  does  not  exceed  L.8, 6s.  8d., 
>ught  before  any  court  not  according  to  the 
nmary  form  provided  in  this  act,  it  is  made 
vful  to  the  judge  to  allow  no  other  or  higher 
«  or  expenses  to  be  taken  or  paid  than 
Dse  above  mentioned ;  §  36.  On  the  cou- 
uotion  of  the  Sheriff^  and  Justices  Smalt- 
)bt  Acts  generally,  the  following  authorities 
ay  be  consulted :  Enk.  B.  i.  tit.  4,  j  13,  et 
l,  and  noUi  iy  ifr  Ivory ;  BtWi  Com.  Bali's 
■inc.  g§  2206-7;  XaelMTin'i  ^trif-Ctmri 
•oeett,  6. 

By  the  act  16  and  17  Vict.  c.  80, 1853,  the 
lall-debt  jurisdiction  of  sheriffs  is  extended 

canaes  not  exceeding  L.12,  and  parties  may 
^e  by  mionte  to  have  actions  for  a  larger 
aountthan  L.12,  tried  in  the  small-debt  form. 

3.  /mprtsMMMBl. — Tbe  folloving  are  the 
■oyirions  of  S  and  6  Will.  IV.  c.  70,  for  tbe 
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abolition  of  impriionmeat  for  civil  debts  of 
small  amount.  It  is  declared  unlawful  to  im- 
prison  any  person  on  account  of  a  civil  debt 
not  exceeding  L,8,  6s,  8d.,  exclusive  of  interest 
and  expcTises.  But  it  is  lavful  to  imprison 
debtors  on  debts  incurred,  or  which  may  be- 
come due  under  contracts  made  before  the 
passing  of  this  act,  in  like  manner  as  if  it  had 
not  passed,  provided  imprisonment  for  such 
debts  commence  before  1st  January  1840;  §  1. 
It  is  unlawful  for  a  magistrate,  or  for  any 
person  having  the  charge  of  a  prison  in  Scot- 
land, to  receive  into  prison,  or  for  any  mes- 
senger-at-arms,  or  other  officer  of  the  law,  to 
apprehend,  or  detain  in  custody,  the  peraon 
of  any  debtor  for  a  civil  debt  not  exceeding 
L.8, 6s.  8d.,  exclusive  of  interest  and  expensea, 
in  virtue  of  letters  of  caption,  or  other  war- 
rant, unless  in  the  case  of  debts  contracted 
before  the  passing  of  the  act  aa  aforesaid ;  §  2. 
On  application  made  to  the  sheriff  of  the 
county  in  which  the  prison  is  situated,  or  to 
the  magistrates  having  charge  of  a  prison,  by 
any  person  incarcerated  in  it,  showing  that 
he  is  imprisoned  or  detained  in  jail,  for  a 
civil  debt  or  debts,  contrary  to  the  proviaions 
of  this  act,  the  sheriff  or  magistrates  must 
cause  intimation  to  be  made  to  the  incarcer- 
ating creditor  or  creditors,  upon  indveite  of 
six  days  after  intimation  ;  and  on  being  satis- 
fied that  tbe  statement  of  the  prisoner  is  true, 
the  sheriff  or  magistrates  must  grant  warrant 
for  his  liberation,  in  ao  for  as  regards  the 
debt  due  to  such  creditor ;  §  3.  It  is  unlaw- 
ful for  any  person  to  acquire  from  third  par- 
ties, by  assignation  or  otherwise,  except  by 
marrit^  or  inheritance,  one  or  more  civil 
debts,  of  or  below  the  amount  of  L.8, 63.  8d., 
againat  one  individual,  to  the  effect  of  accu- 
mulating such  debts  into  one  decree,  or  war- 
rant, or  writ,  or  of  adding  the  same  to  debts 
previously  due  to  him,  for  the  purpose  of  de- 
feating this  act,  by  imprisoning  the  debtor 
for  such  accumulated  debts ;  §  4.  The  act  is 
declared  not  to  extend  to  obligations  ad/aeUi 
prosfanda.-norto  affect  the  right  of  the  Sove- 
reign, or  the  Crown  officers,  or  the  fiacals  of 
courts  of  law,  or  others,  to  imprison  aa  for- 
merly, or  on  account  of  taxes  or  penalties  due 
to  the  revenue,  or  on  account  of  any  fines  or 
forfeitures  imposed  by  law;  or  apply  to  im- 
priaonment  for  poor-ratea,  or  local  taxation, 
or  to  imprisonment  for  sums  deeomed  for  ali- 
ment ;  §  S.    See  Ceuio  Bonomm. 

SnuU  Btipoids.  By  50  Oeo.  III.  c  84, 
and  5  Qiw).  IV.  c  72,  the  inintmwn  stipend 
to  be  modified  to  miniBten  having  a  right  to 
stipend  from  the  teinds  of  their  parishes  is 
fixed  at  L.150  per  annum,  with  L.8, 6s.  8d. 
for  communion  elements ;  and  where  there  is 
not  a  Bufficient  amount  of  teindsin  the  pariab, 
the  Bnm  is  l«  be  made  up  by  a  payment  from 
vie 
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Excheqaer.  In  addition  to  thoir  Btipend, 
these  miDisters  have  right  to  a  maDBe  and 
glebe,  or  a  proTiaion  of  L.50  per  annum,  in 
lieu  of  both.  Under  these  statutes  the  Teind 
Court  has  a  ministerial  jurisdiction ;  Beve- 
ridge,  ii.  739.  See  Teind  Court.  Loeaiity, 
Ac.  Glebe.  As  to  what  are  called  Qovern- 
ment  or  Parliameutary  churches  ia  the  High- 
lands of  Scotland,  and  the  stipend  and  accom- 
modations of  the  ministers,  see  5  Qto.IV.  c.  90. 
Smith's  7or^.  The  right  of  forges  is 
given  by  tho  clause  in  the  Crown  chart«r, 
cum  /abrilibut,  iit.  Anciently  the  right  to 
have  a  forge  for  msking  plough-irons,  or 
shoeing  horses,  could  not  exist  in  the  vaasal's 
person  without  a  special  clause  in  bis  graut; 
but  modern  practice  has  rendered  this  un- 
necessary.   Enk.  B.  ii.  tit.  6,  §  8. 

Smn^ling ;  is  the  making,  transferring, 
importing  or  exporting,  of  goods  without  pay- 
ing the  duties  to  Ctorernment,  and  with  the 
intention  of  defrauding  the  revenue.  If  a 
merchant  sells  smuggled  goods,  knowing  them 
to  be  so,  he  oanuot  sue  for  payment  of  their 
price,  in  a  transaction  entered  into  in  this 
country,  and  no  action  lies  for  delivery  of 
them,  if  purchased  as  such  ;  the  maxim  as  to 
all  illegal  contracta  being,  Paltor  ett  eonditic 
pottidealig  et  defeadentis.  Where  an  action  is 
brought  for  the  price  of  smuggled  goods  by  a 
foreign  merchant,  the  determination  seems  to 
depend  a  good  deal  on  the  question,  whether 
the  foreign  merchant  was  accessory  to,  and 
aiding  in,  the  plan  of  smuggling  the  goods 
into  this  country;  for  where  he  has  had  no 
accession  to  the  fraud,  but  merely  sells  the 
goods,  and  the  merchant  in  this  country  takes 
upon  himself  all  the  risk  of  importing  them 
contrary  to  the  revenue  laws  of  this  country, 
an  action  may  competently  be  brought  by  the 
foreign  merchant  in  the  courts  of  this  country. 
A  bill  for  amnggled  goods  cannot  be  charged 
on  by  one  aware  of  its  character;  and  a 
debtor,  whose  losses  have  arisen  firom  such 
illegal  transactions,  will  not  obtain  the  benefit 
of  the  ces»ic,  even  if  he  might  otherwise  have 
obtained  it,  until  the  Court  conceive  that  the 
length  of  his  imprisonment  has  atoned  for  his 
fault.  Many  statntes  have  been  nsssed  with 
a  view  to  prevent  smuggling.  These  have 
been  consolidated  by  3  and  4  W  ill.  IV.  e.  53, 
amended  by  i  and  5  Will.  IV.  c.  13.  These 
acts  make  many  important  provisions  respect- 
ing the  management  of  vessels  and  boats,  the 
licensing  of  ships,  Ihe  delivery  of  goods,  &c. 
Ertk.  B.  iii.  tit,  3,  §  3,  wife  note ;  Kama'  Slw. 
AH.  23 ;  BeU't  Com.  i.  306 ;  ii.  588 ;  Stair, 
B.  ii.  tit.  2,  5  9  ;  More'»  Notet,  p.  Ixiv. ;  Ami. 
i.  94 ;  BdV»  Prine.  §§  42, 460  ;  Eamts'  iVine. 
o/ Equity,  223,  231  (1825);  Broim  on  SaU, 
131.  See  Contraband  Good*.  Exetie.  De- 
frauding Revenue.    Pactum  IlUcitum. 
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Soecage;  an  ancient  tenure,  nnder  whit^ 
the  vassal  performed  exclosiTelj  agrknltini 
services  to  the  superior  in  the  lands  cbici 
the  vassal  occupied,  a  tennre  which  is  aid  1 1 
have  prevailed  at  one  time  in  Smtlaod,  b«i 
which  is  now  unknown.  It  would  appear  lii: 
in  soccage  tenures,  the  right  of  primogni- 
ture  did  not  originally  hold ;  on  the  contrvi. 
all  the  children  succeeded  eqa^y,  aceoriioE 
to  the  principles  of  the  civil  law  ;  SaaLB.iii 
tit.  4,  5  17;  Ersk.  B.  i.  tit.  1,  §35;  B.i. 
tit.  4,  §  5 ;  Holt's  Leet.  ii.  322  ;  Kamt^  Su. 
Law,  h.  t.;  Tomlint'  Diet  h.  t. 

Society;  9rpar(n«nA^,uaconseDiBilc»- 
tract,  by  which  the  parties,  either  in  writiif 
or  r^iue  ipsii  et/adit,  agree  to  condDct  atR- 
taiu  business,  trade,  or  manufaetnre,  taia 
certain  conditions,  and  by  the  aid  of  a  eertn 
capital,  dividing  the  profits  and  infferi^ikr 
losses  arising  in  the  course  of  the  cooDectitt. 
according  to  certain  proportions  stipnlateJii 
the  contract.  Where  the  proporlionsartM 
previously  arranged,  the  preaamptimi  ii  fer 
equality  of  rights  and  of  liability ;  bat  tkii 
presumption  may  be  overcome  by  toatnn 
proof  or  presumption.  This  contract  do«  W 
differ  essentially  from  joint  advetUwrt,  ia  whiei 
the  partnere  are  liable  tingnii  i»  tielOmm  U 
the  obligations  contracted  in  reference  tn  tk 
adventure,  and  warranted  by  the  tenntcftb' 
contract.  See  Joint  Adventwv.  See  Pm»i 
V.  Peacock,  2Campbdl,Ab;  and  OsmpMTifVv- 
Ueg  V.  Morriton,  7  iS.  650;  and  in  Hohs^'' 
Lordo,  5  (P.  <t  .S*.  16.  See  also  3ifM*'fi..r... 
381.  Partners,  even  if  lending  their  as«^ 
merely,  and  whether  ostensible  or  not,  sit 
liable  for  the  company  debts  atii^w/i  im  cm- 
dvm,  to  the  extent  of  their  whole  esUtiL 
See  Sleeping  Partner.  Persons  are  alw  wdr 
responsible  to  third  parties,by  receiving  adsn 
in  the  proBts,  or  by  an  agreement  entbhi; 
them  to  share  in  the  profits.  Bat  wtfti  bst 
b«  paid  to  clerks  and  other  servants.  ntrnHj 
according  to  the  profits ;  or  a  thirj  ftam 
may,  by  private  agreement  with  cmaWtki 
partners,  get  part  of  his  share,  withest  aA 
responsibility  being  incurred.  Whn  4> 
parLner  of  a  company  acquires  a  right  iawim 
of  the  company,  the  property  beloBgatelk* 
company;  or  where  the  partner  stefrins* 
right  in  his  own  name,  with  the  iDoaerartt> 
company,  he  lies  under  an  obligatioa  !»«»- 
muuicate  the  benefit  to  the  eompaay.  iMy 
member  of  a  company  is  nndervtood  ta-hm 
the  power  of  using  the  compai^  Ctii)  Mt 
in  every  act  of  ordinary  -•'-'niitfiKl.llfr 
line  of  the  company's  trade  or  BMflayaai^li 
may  bind  the  company  by  the  W»«f  ttrtitt> 
But  he  cannot  use  itloezeevt»«lMAvHt 
is  not  an  act  of  ordinary  ftUUU^Hfr* 
to  execute  a  submisnon.  br  mamtjLl^lf  \ 
grant  a.  bond  ;  nor  weaU  Ul-'^M^WiMt- 


soc 

pany'a  Grm  for  a  private  debt,  wliere  tlie 
party  receiving  it  was  aware  of  the  fraud,  be 
effectual  to  the  peraon  receiving  it.  A  guaran- 
tee jB  implied  by  each  of  the  partners  of  a 
company  to  third  parties,  of  all  the  engage- 
ments legally  undertaken  in  the  name  of  Uie 
compaDy.  The  partners  are  even  liable  in  res- 
titution of  what  one  of  their  number  has  ob- 
tained by  fraud  in  the  line  of  the  company's 

^Vhere  there  is  no  special  agreement  on  the 
sabject,  a  partner's  share  cannot  be  trans- 
ferred, either  by  conveyance  or  by  succeasion, 
except  to  the  amount  of  his  claim  on  the  com- 
pany at  the  time  of  their  dividend.  Any 
partner  whom  he  may,  independently  of  the 
company,  assume,  continues  to  be  his  part- 
ner, not  the  company's,  on  the  maxim,  Sociua 
mi  toeii  mm  eit  mem  toeiiu.  But  one  com- 
pany may  become,  as  it  were,  an  individual 
partner  of  another  company,  and  thus  subject 
to  the  obligations  of  partnership  in  a  variety 
of  companies.  The  stock  of  the  company  is 
liable,  in  the  first  place,  to  the  company's 
debts ;  and  the  company  debts  rank  on  the 
private  estate  of  the  partners  of  the  company, 
or  of  the  lurvivora,  or  of  those  remaining  sol- 
vent; who,  however,  have  their  reconrse. 
The  debts  or  losses  of  a  private  partner  can- 
not come  upon  the  company's  funds  until  all 
the  company's  debts  are  paid.  His  creditors 
cannot  transfer  his  share  by  poinding,  though 
they  may  attach  it  prospectively  by  arrest- 
ment. The  deathof  aoopartnerdissolvestbe 
company,  unless  the  contrary  bo  provided  for 
in  the  contract,  or  where  the  survivors  tacitly 
or  expressly  agree  to  continue.  The  death 
of  one  of  the  partners  does  not  dissolve  the 
company,  if  it  be  expressly  provided  that  heirs 
shall  become  partners ;  or  if  the  right  of  heirs 
be  necessarily  implied,  as  iu  a  contract  exceed- 
ing the  term  of  human  life.  Thus,  a  partner- 
ship in  a  coal  concern  for  124  years  was 
binding  on  the  heirs  taking  up  the  succession ; 
and  while  the  concem  was  prosperous,  and 
there  traa  no  reasonable  apprehension  of  loss, 
the  heir  of  one  of  the  parties  was  not  entitled  to 
a  dissolution  of  the  partnership,  to  the  preju- 
dice of  the  other  party;  Warner,  Jan.  24, 
1798,  M.  14603  ;  ajflrmed,  April  25  and  May 
li),  1815,  3  Dow.  7ti.  Although  the  contract 
be  declared  to  endure  for  a  certain  time,  a 
partner  may  judicially  dissolve  the  partner- 
ship npon  good  grounds.  Insanity,  insol- 
vency, or  bankruptcy,  under  1696,  c.  5,  of  ono 
of  the  partners,  is  a  ground  of  dissolution. 
Sequestration  is  ec  ipso  dissolution.  ^Vhe^e 
DO  term  of  endnranca  has  been  agreed  upon, 
any  of  the  partners  may  retire  whenever 
be  ohoosas,  and  eo  dissolve  the  partnership. 
In  order  that  a  partner  who  has  once  appeared 
in  a  eoneera  may  not  mislead  the  public  into 
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a  belief  that  he  remains  a  partner,  ailer  he 
has  withdrawn,  and  thus  give  greater  credit 
to  the  company  than  they  would  otherwise 
have  received,  he  and  the  remaining  partners 
must  bo  at  great  pains,  by  public  advertise- 
ments,  and  even  by  circular  letters  to  thecor- 
respoudeuts  of  the  company,  to  notify  his  re- 
tirement from  the  company.  The  partner- 
ship continues  to  subsist  even  after  dissolution, 
for  the  purpose  of  winding  up  the  concern. 
During  this  period  no  new  debts  can  be  con- 
tracted. Special  stipulations,  as  to  the  wind- 
ing up,  are  effectual ;  but  if  no  arrangements 
have  been  made  in  that  manner,  the  surviving 
or  solvent  partners  are  entitled  to  take  the 
management ;  or,  in  case  of  dispute,  a  neutral 
person  is  judicially  appointed  to  wind  up.  An 
agreement  to  refer  disputes  to  arbitration  is 
effectual  only  if  the  arbiter  be  named.  See 
ArbHration. 

Questions  occasionally  occur  respecting  the 
rights  and  obligations  of  an  association  for 
religious  purposes,  or  other  similar  voluntary 
association.  It  was  at  one  time  held  that 
such  Bocietiea  could  not  hold  lands  or  tene- 
ments even  by  the  int«rveutiou  of  trustees; 
but  it  is  now  settled,  by  a  long  course  of  de- 
cisions, that  they  may  hold  property  in  the 
name  of  trustees.  In  snch  cases,  the  trustees 
may  maintain  action  respecting  the  property ; 
and  the  purposes  of  the  trust,  whore  not  ex- 
pressly declared,  may  be  interred  from  cir- 
cumstances. Thus,  it  was  decided,  that  where 
schism  takes  place  among  a  religions  society, 
le  use  of  the  meeting-house  remains  with  the 
members  who  adhere  to  the  religious  prin- 
ciples of  those  by  whom  it  was  erected ;  6'ro^ 
dailie,  &c.  V.  Atkman,  27th  June  1805,  M. 
14,584 ;  appealed  in  1813, 1  £>ovi,  1 ;  in  1829, 
2  Bligh,  5'2;f.  The  members  of  a  religious 
association  are  not  bound  to  pay  the  stipend 
of  the  miniater  whom  they  have  called  and 
appointed,  longer  than  they  adhere  to  the 
congregation  ;  Jfj/tlop  v.  iVaiVn,  14th  June 
1825,  4  S.  A  D.  04.  A  number  of  persons 
having  formed  themselves  into  a  society  lor 
religious  purposes,  under  the  denomination 
of  Bereans,  purchased  a  piece  of  groond  to 
build  a  meeting-house,  in  the  name  of  certain 
persons,  as  trustees  for  the  congregation,  who 
were  infeft.  A  schism  happening  in  the  con- 
gregation, one  party  seceded,  and  pursued  the 
trustees  for  their  share  of  the  property.  It 
was  held  that  the  trustees  were  bound  to  de- 
nude in  favour  of  the  mtyority  of  the  contri- 
butors for  purchasing  the  ground  and  build- 
ing the  meeting-hcuiie  ;  Allan  v.  Macrae,  25th 
May  1791,  M.  14^83;  BeU't  Gaiet,  538.  A 
questionrespecting  the  possession  of  ameeting- 
iSouge  arose  out  of  a  dispute  between  two  sec- 
tions of  a  Relief  congregation.  The  meetinj^ 
house  was  vested  in  tnut«ea  for  behoof  of  th» 
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eongregatioD.  One  Eection  adherod  to  the 
Relief  ^ynod,  who  declared  the  mtDiBter  out 
of  coDiiectioD  with  the  Relief  body,  aod  ap- 
pointed the  church  to  be  preached  vacant; 
the  other  section  adhered  to  their  miniBter. 
In  the  circninatances,  and  until  the  question 
of  right  waa  eeltled,  the  interim  poasessioD 
was  divided  between  the  two  sections,  each 
liaring  the  meeting-houae  half  of  the  day, 
forenoon  and  afternoon,  on  alternate  Sundays; 
Gaibraith  v.  Smith,  Mar.  10, 1837, 15  D.  B.  M. 
808.  Id  the  same  case  it  waa  aubsequently 
held,  that  the  pursuers  had  failed  in  proving 
that  the  principle  of  Establishments  waa  held 
jriginally  as  a  fundamental  and  eaaential  tenet 
of  the  Dissenting  body  in  question,  and  the 
defence  was  Buatabed,  that  the  chapel,  being 
held  in  trust  for  a  Relief  congregation,  can  be 
enjoyed  and  occupied  only  by  a  congregation 
and  minister  in  communion  with  the  Relief 
Presbytery  and  Synod,  and  that  this  waa  an 
essential  condition  of  the  trust.  Smith  v. 
GaibTaith,  Feb.  21,  1843,  5  D.  665.  See 
generally,  on  the  subject  of  Society,  Erik.  B. 
i.  tit.  7,  §  64 ;  B.  iii.  tit.  2,  §  18  ;  BeWi  Com. 
ii.  611  ;  Stair,  B.  i.  tit.  16;  M ore' »  Notes,  p. 
xoviii,;  Bank.  i.  443,  et  teg.;  BelPt  Prijic, 
§  350,  et  seq. ;  lUust.  ib. ;  Thomion  on  BiUs, 
234,  554 ;  Rota's  Lett.  i.  83.  See  Joint  Stock 
Companies. 

SociUH  Criminis;  on  accomplice  or  asso- 
ciate in  the  commisaion  of  a  crime.  See  Ac- 
eompliee.     Eviienet.     King's  Evidence. 

Sodomy ;  the  crime  of  carnal  copulation 
agaiust  nature.  The  punishment  ia  death. 
An  attempt  to  commit  this  offence  is  punish- 
able arbitrarily.  Hume,  i.  465 ;  Aliion't  Prine. 
566. 

Bok  (ieeta  de  hominibvs  mit,  in  curia,  *«cuh- 
dwm  cowueiudinem  reyni) ;  waa  an  old  word 
used  in  charters  and  infeftmente.  According 
to  Skene,  he  who  was  infoft  with  sok  or  soyt 
had  the  right  of  holding  courts  within  his  own 
baron;  or  lands,  at  which  "  hominet  sai,"  or 
his  rassals,  gave  "aoyt,"  according  to  the 
tenor  of  their  infeftmenta.  Skene,  h.  t.  See 
HtriiaiiU  Jurisdittiom.     Furca  et  Fosta. 

Bobnanria ;  or  soccage,  according  to  Skene, 
was  a  kind  of  holding  of  lauds,  when  any  man 
was  infefl  freely  without  any  service,  ward, 
relief,  or  marriage,  and  paid  to  hia  master  the 
duty  called  "  petit  leriantie."  Skene,  A.  (.  See 
Soecage.     Seranierioc. 

Solatinm.  It  is  a  principle  of  the  law  of 
Scotland,  not  recognised  in  Bngllah  law,  that 
one  who  iujures  another  is  bound,  not  only  to 
repair  the  actual  loss  suffered,  but  alao  to  giro 
a  solatiwn  for  wounded  feelings.  Thug  ula- 
tivm  for  wounded  feelinga  ia  allowed  in 
of  breach  of  promise  of  marriage.  And  where 
a  father,  hnaband,  or  near  relative  ia  killed 
through  negligence,  a  fotad'uin  will  be  given 


SOL 

even  where  the  death  of  the  sntTerer  migit 
be  regarded  as  a  benefit  iustead  of  a  1«k  u 
hia  family.  Erik.  B.  iii.  tit.  1,  §  14.  m(c  h 
Ivory ;  Kamet'  Equiti/,  305.  See  i>iiM^.  Xtr- 
f amotion. 

Soldiers  ;  all  persons  in  her  Majesty's  tan  J 
forces,  except  militia,  yeomanry,  or  volnnteen, 
if  these  be  not  expressly  included.  Viiih  rr- 
gard  to  the  enlisting  of  soldiers,  aee  the  artick 
Entitting.  The  annual  act  for  the  gonn- 
ment  and  regulation  of  the  forces  is  calif': 
the  Mutiny  Act.  See  Mtitiny  Act.  Tha  m 
declares  aoldiera  exempt  from  peraoDal  vns: 
for  debt,  unless  it  be  sworn  to  ajnonnt  to  L^i 
As  to  the  question  whether  an  officer  or  soldier 
can  be  arrested  tn  meditatione  fuga,  see  Mfit- 
tatio  F\tgx.  No  soldier  can  be  reclaimedfrob 
the  army,  on  the  ground  of  breach  of  contnc. 
except  an  apprentice  indentured  for  not  lt» 
than  four  years.  See  Apprentice  SoUicri 
are  liable  to  trial  by  the  ordinary  courts,  U< 
crimes  or  oSencea  not  of  a  military  kind ;  u^' 
when  accuaed  of  such  offences,  Uieir  oSchv 
must  aid  in  delivering  them  up  to  tiie  dr' 
power.  Soldiers  are  billeted  or  qaarter«d{-< 
alt  the  inhabitants  in  royal  burghs,  bargkti'' 
regality,  or  chief  market  towns,  except  sdwb-  ^ 
masters,  widows,  unmarried  women,  aodpn- 
pers.  But  it  is  costomary  to  pay  a  conpov-  j 
tion  instead  of  actually  giving  the  aolditn  | 
quarters.  Ertk.  B.  i.  tit.  2,  §  21 ;  tit.  i. 
5  36 ;  B.  iv.  tit.  4,  §  29  ;  Bank.  vol.  p.  "0,  a 
leq.;  Belt's  Com.  \\.h%Z;  Swint.  Abridg.^L. 
Alison's  Princ.  59,  etttg.:  Prae.3,13;  Btti. 
Justice,  ii.  25 ;  Taies  Justice,  A.  t. ;  Bitai 
Jvitiee,  h.  t.  p.  183.  See  Mutiny,  Ikiati». 
Furlough.  Martial  Law.  Court-MartiaL  Kif'i 
Freemen.     Militia. 

SolicitOT-Gflnenl,  of  Scotland ;  one  of  ik 
Crown  counsel,  next  in  dignity  and  inipMi- 
ance  to  the  Lord  Advocate,  to  vbom  br 
gives  hia  aid  in  protecting  the  intereds  >':' 
the  Crown,  in  conducting  proaecatiiMi*,  fc- 
Like  the  Lord  Advocate,  the  Solicitor-QMc- 
rsl  has  precedency  and  the  privilege  of  Read- 
ing within  the  bar.  Formerly,  the  SoUeilor) 
used  to  get  a  special  letter  to  that  efi«et;  ki 
now,  when  there  ia  only  one  Solicitor,  A  b 
held  to  be  a  privilege  of  his  office, — not  whn 
there  are  two,  aa  there  sometimes  hava  heec 
The  Solicitor  has  been  held  uot  to  be  awli 
niator  pi^lictts:  he  cannot  therefore  wt 
in  or  authorise  a  complaint  as  endt,  wtK(* 
in  his  character  of  advocate-depats ;  Oi>- 
plainerv.  KtUies,  18th  Nov.  1775,  TaHsOma. 
in  Bromi's  Supp,  v.  602.  All  proolnnrita 
for  observance  of  days  of  pnfadie  faaltaf  * 
thanksgiving  are  directed  to  tlw  SiMk*^ 
QenerU.     See  Bank.  vol.  ii.  p.  499L 

The  right  of  the  Lord  Advoote  to  ^ti  . 
within  the  bar  has  the  antborl^  «it  IM* 
Bf  the  Act  1537,  cap.  67,  j»  h  «i*i 
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"  that  nane  adTocate  nor  procorator  viilhia 
&e  bar  Btaad  to  pley,  bot  passe  oatHith.with 
the  partie,  except  the  Kiagis  Advocat."  And 
the  King,  od  20th  January  1538,  sent  a 
letter  to  the  Coort,  recorded  id  the  Acts  of 
Sederunt,  directing  them  to  allow  the  Lord 
Advocate  to  remaiQ  during  the  advUings  of 
the  Bench,  vhich  then  took  place  in  private. 
The  Lord  Advocate  also  acted  judicially,  and 
had  a  vote  with  the  Judges  in  the  decision 
of  causes.  See  Actio/ S«l«mntl7(AJVoc  1610, 
p.  69.  In  those  cases  where  he  himself  was 
cnnnsel,  his  vote  was  rejected.  "  Mr  James 
M'Gill  allegit  that  the  Advocate  Bulde  nocht 
remain  and  vote  on  the  tnater  forsaide,  becaus 
the  accione  is  perseuit  bo  him,  and  at  his 
stance  aa  Advocate,  and  therfor  sulde  nocht 
vote.  The  Lords  be  sentence  interlocutour 
findis  that  the  Advocate  snide  ryee,  and  pass 
to  the  Bare,  and  nocht  vote  thereon.  See  Aett 
^Sodmvnt,  ith  Feb.  1564,  p.  47. 

With  regard  to  the  Soli oitor- General, 
there  is  the  following  provision  in  an  Act 
of  Sederant,  28th  February  1662 :— "  The 
maeera  are  authorised  to  remove  all  persons, 
of  whatsoever  quality  who  shall  be  found 
within  the  innermost  bar,  where  the  Ordi- 
nary, Lords,  and  Clerks  do  abide,  except  the 
Keeper  of  the  Minute-book,  the  King's  Soli- 
citor, and  one  servant  appointed  by  his  Ma- 
July's  Advocate."  But  this  privilege  was 
foon  taken  from  the  Solicitor,  and  the  old 

E'actice  returned  to,  of  allowing  only  the 
ord  Advocate  and  Clerks  to  be  within  the 
bar.  On  16th  December  1686,  the  Court, 
without  any  instructions  from  the  Crown, 
and  upon  their  own  authority,  iesned  the 
following  declaration  in  regard  to  the  parties 
who  had  right  to  come  within  the  bar  :— 

"  The  Lords  of  Conncill  and  Session  con- 
sidering, That  by  the  ancient  custome,  no 
persons,  of  whatsoever  quality,  were  per- 
mitted to  come  within  the  bar  of  the  Inner 
House  dnreing  the  time  of  debateing  causes, 
except  his  Miqesty's  Advocat,  the  Clerks 
of  SoKion,  the  Clerk  of  the  Bills  and 
his  deput,  and  one  maeer:  They  do  revive 
that  cnstome,  and  ordain  the  lamo  to  be 
duely  observed  in  time  comeing,  dischargeing 
hereby  the  maeers  to  permitt  any  persnes, 
except  those  above  exprest  to  come  within 
the  said  bar,  as  they  will  be  answerable  on 
their  perill :  And  in  case  any  person  be  de- 
syreoua  to  speak  with  any  of  the  Lords  while 
they  are  upon  the  Bench,  that  he  call  for  a 
maoer  at  the  door,  and  give  notice  thereof  by 
him :  It  is  always  hereby  declared,  that  the 
Lord  Thesanrer,  and  Thesanrer-d^ute,or  the 
Commisaioners  of  his  Mt^jestie's  Thesanrary, 
not  being  of  the  Beneb,  shall  be  allowed  to 
be  within  the  bar  when  the  King's  causes 
are  called  and  debated,  and  no  otherways." 
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In  171S,  when  Forbes  published  his  col- 
lection of  Decisions,  he  describes  the  Lords 
as  sitting  at  a  semicircular  bench  :  "the  bar, 
like  a  diameter  line,  at  which  the  advocates, 
nm  the  King's  Soiieitort,  stand  and  plead  un- 
covered, is  opposite  to  the  Bench.  Her  Ma- 
jesty's Advocate  sits  in  chair  withiu  this 
bar,  and  pleads  always  with  his  hat  on."    The 

Eractioe  of  the  Advocate  pleading  with  his 
at  on  was  introduced  in  the  time  of  Sir 
Thomas  Hope,  who  was  Advocate  to  king 
Charles  I.  "  This  indulgence  he  owed  to 
his  having  two  sons  on  the  Bench,  Sir  John, 
his  eldest,  and  Sir  Thomas,  Lord  Kerse."^ 
2/otea  to  TaU'»  Index,  p.  500. 

The  Crown,  however,  interfered  on  behalf 
of  the  Solicitor- Oeneral.  When  Charles 
Areakine,  afterwards  Lord  Tinwald,  was  ap- 
pointed sole  Solicitor  on  10th  June  1726  (it 
being  the  practice  both  then  and  afterwards 
to  have  more  Solicitors  than  one),  he  pro- 
duced a  letter  to  the  Court  irom  the  King  in 
the  following  terms : — 

"  Gwrgo  R. — Right  trusty  and  well- 
beloved,  we  greet  you  well:  Whereas,  we 
have  appointed  Mr  Charles  Areskine,  ad- 
vocate, to  be  sole  Solicitor  for  that  part  of 
Oreat  Britain  called  Scotland,  and  we  being 
pleased  to  show  him  a  farther  mark  of  our 
royal  favour,  it  is  our  will  and  pleasure  that 
a  seat  be  placed  for  him  within  the  bar 
of  your  Court,  where  and  from  whence  ho 
may  be  at  liberty  to  plead  cases  in  your 
presence;  and  we  do  hereby  direct  you  to 
cause  such  to  be  placed  accordingly.  Qiven 
at  our  Court  at  St  James,  this  2d  day  of 
June  1725,  in  the  8th  year  of  our  reign. 
By  his  Majesty's  appointment,  sic  snbecribi- 
tuT,  RozBUROH." — MS.  Rteorda  of  Aity- 
CouikU. 

The  entry  in  the  Book  of  Sederunt  bears 
that  the  letter  was  read  and  ordered  to  be 
recorded,  that  tho  Solicitor  took  the  oaths, 
"and  that  the  Lords  appointed  a  seat  for  him 
within  the  bar."  —  MS.  Books  of  Sederunt, 
When  Mr  Robert  Dundsa  was  appointed 
Solicitor  in  1742,  he  produced  a  similar  letter, 
and  the  entry  in  tbe  Books  of  Sederunt  is  in 
the  same  terms.  But  when  Mr  Henry  Dun- 
das  was  appointed  Solicitor  in  1766,  no  letter 
appears  granting  fatm  this  privilege,  and  the 
Minute  in  the  Sederunt  Book  does  not  eon- 
fer  it. 

From  Tait's  Reports,  it  would  ^mear  that 
the  privilege  thus  granted  by  the  Grown  to 
the  Solicitor  had  come  to  be  rec<^ised,  in 
1775,  as  one  he  was  entitled  to  claim  irre- 
qiective  of  express  grant.  Tait  states  that 
"  when  Mr  Montgomery  presented  his  com- 
mission as  sole  Solieitw,  with  the  whole  pri- 
vileges of  his  office  u  enjoyed  by  his  prede- 
eesBon,  the  Lords  understood  one  of  them  to 
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be  htB  being  allowed  to  sit  auJ  plead  within 
tbe  bar;  therefore  he  was  admitted  to  do  bo. 
Formerly  the  Solicitors  nsed  to  get  a  gpeeial 
letter  to  that  effect ;  but  now,  when  there  ie 
only  one  Solicitor,  it  is  held  to  be  a  privilege 
of  his  office,  not  when  there  is  two." — 5 
Bromt'g  Svp.  p.  603.  Apparently  it  was  upon 
some  ideft  of  this  kind  that  the  two  Solicitors 
in  BaDlcton's  time  acted :  "  The  Solicitor 
takes  care  of  tbe  King's  interest  as  assistant 
to  the  Advocate.  Both  have  the  privilege 
of  pleading  within  the  bar ;  at  least  the  Soli- 
citor formerly  enjoyed  it,  though  now  the 
two  gentlemen  joined  in  the  commisaion  as 
Solicitors  do  not  use  such  privilege."— itani. 
rol.  ii.  p.  492. 

In  modem  times  the  practice  is  for  the 
President  of  the  Court  to  direct  the  Solicitor 
to  take  his  seat  within  the  bar,  after  he  has 
taken  the  oaths. 

From  the  above  account  it  would  appear 
that  tbe  Lord  Advocate  has  right  to  sit 
within  the  bar  in  virtue  of  a  statute ;  and  the 
Solicitor's  admission  to  the  same  privilege 
may  be  said  to  have  originated  with  the 
Crown,  since  the  Act  of  Sederunt  of  1662 
was  repealed  in  1686.  At  the  same  time, 
the  Court  seem  to  have  asserted  the  right  to 
admitsnch  parties  as  they  pleased  within  the 
bar.  By  the  Act  of  Sederunt  of  16th  Decem- 
ber 1686,  above  quoted,  they  permitted  the 
Lord  Treasurer,  or  the  Commissioners  of  tbe 
Treasury,  to  be  within  the  bar  when  Crown 
causes  were  heard.  And  by  Act  of  Sederunt 
of  7th  July  1763,"  this  day  ihe  Lords  re- 
solved to  admit  all  the  members  of  His  Ma- 
jesty's Most  Honourable  Privy  Council,  whe- 
ther Peers  or  Commoners,  within  the  bar, 
and  to  have  a  seat  in  this  house  "  {p.  541). 
This  was  a  decided  alteration  of  the  old  rule 
and  practice.  Fountainhall  reports  a  case 
where  the  practice  was  thus  stated:  ".The 
Marquis  of  Montrose  compearing  to  choose 
his  curators  in  pruentia,  the  Lords,  by  the 
fault  of  their  macera,  suffering  the  Lady  Mar- 
chioness, his  mother,  and  many  with  her,  to 
enter  within  the  Inner  Bar,  were  necessitated 
to  desire  her  to  remove ;  and  then  cause  sig- 
nify it  was  the  privilege  of  none  to  stand 
within  but  Duka  and  Duchetus — which  my 
lady  obeyed." — Marquii  of  MontroM,  8tt  Nov. 
1695,  4  Brown's  Si*;?,  277. 

.  It  would  thus  appear  that  both  the  Crown 
and  the  Court  have  the  right  to  authorise 
any  parties  they  please  to  come  within  the 
bar.  See  Report  t^FacaUs  of  Advocates,  1859. 
See  also  Robei. 

Solicitor-Oeneral,  of  Bngland ;  is  one  of 
the  officers  of  the  Crown,  next  in  rank  to  the 
Attorney-General.    Tomttm'  Diet.  h.  t. 

SolioitonlwfontheSiipnmeOottrt.  Tbe 
solicitors  or  ttgente  practising  before  the  Sn- 
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preme  Court  of  Scotland  were  formed  into  s 
society  in  the  year  1784,  and  incorporat»d  bj 
royal  charter  in  1797,  with  the  usual  pow«n, 
and  with  the  liberty  of  holding  luids  to 
an  amount  not  exceeding  L.500.  They  an 
empowered  to  hold  certain  annoal  meetiDt^s. 
to  elect  office-hearers,  on  the  1st  of  June  a 
each  year,  and  to  make  bye-laws,  sabjett  t6 
the  review  of  the  Court  of  Seauon,  on  tii* 
summary  application  of  any  one  intereOcd. 
The  office-bearers  are  a  president,  v1ce-pr«»- 
dent,  treasurer,  and  secretary.  They  ha'« 
also  two  censors,  two  auditors,  and  a  librs- 
rian.  The  qualifications  of  agenta  in  the  Ss- 
preme  Courts  are  regulated  by  A.  S.  lOtk 
August  1754,  nth  March  1772,  uid  13tb 
February  1787 ;  and  these  are  all  ratified  bj 
21st  December  1633,  which  makea  certsii 
regulations  for  checking  irregnlstritics  tat 
abuses  in  conducting  the  buainesa  of  tb^ 
Court.  Among  other  provisions,  it  is  enactol. 
that  each  person  entitled  to  aet  as  seent  er 
solicitor,  shall  give  in  to  each  of  the  (Strk't 
offices,  and  to  the  Bill-Chamber,  a  signed  list  , 
of  tbe  names  of  his  clerks  and  appmtica,  i 
for  whom  he  is  answerable.  And  when  aay  j 
of  those  contained  in  the  list  leave  his  serritf . 
be  must,  within  three  days  at  farthest,  netifV  | 
the  fact  at  the  above  places,  that  their  nmn  i 
may  be  expunged  from  the  list.  By  a  b;^ 
law,  1st  December  1808,  no  solicitor  am 
enter  into  on  indenture  with  an  ^prestio' 
for  a  shorter  period  than  five  years.  Th* 
apprentice  must  attend  the  Humanity  or 
Greek  class  in  a  university,  either  two  an- 
sions  before  the  commencement  of  his  indea- 
ture,  or  one  previous  to,  and  one  during  \k 
apprenticeship.  Previous  to  his  adnussiw 
into  the  society,  he  must  have  attended  tb« 
Scots  Law  class  in  the  University  of  Edin- 
burgh, at  least  one  session.  The  society  p«i- 
sess  a  library  and  a  widows'  fund.  Thsj  an 
members  of  the  College  of  Joitice ;  gnu. 
Jan.  24, 1833, 11  &  A  D.  313.  Sm  SmtL  i 
Abridg.  A.  t. ;  Kamis'  Stat.  Law,  h.  I, ;  Skmti 
Prat.  i.  61 ;  AUxander't  Abridg.  <f  A.&.wf. 
67,  86,  423.     See  Attonutg't  Lietnee.     Jf^ 

SoUoiton  at  Law ;  a  society  of  lnw  mgrnM 
in  Edinburgh,  incorporated  by  royal  ^vtsr, 
and  entitled  to  practise  before  ths  Statf 
Court  of  Edinburgh,  and  other  iofsrisr  MMta 

Solidam.  To  be  bound  >»  loliimm  iitofei 
hound  for  the  whole  debt,  sJthongh  mJ^W 
of  several  obligants.  In  order  to  MHlM* 
an  obligation  of  this  kind,  the  MOMKaMl 
be  taken  bound,  conjunctlj  s&j  aHMfc 
with  the  others,  or  as  pnneipa]  ) 
debtor;  except  in  bills  of  eu' 
simplo  acceptance  by  one  of  m 
imports  a  joint  and  several  If 
several  debtors  ore  boiud  sm 
shore,  they  are  said  to  ba  li 
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Erdc  B.  iii.  tit.  3,  §  63 ;  Stair,  fi.  i.  tit.  9, 
§  5 ;  Xon'a  Nota,  sviii ;  Kama^  Stat.  Law, 
L  t. ;  Brmm't  Synop.,  A.  (. ;  Shaa'i  Digtit,  313. 
See  Corrti  Debendi.  ConjvneUy  and  SeveraUi/. 
Joint  ObUyant.    Bett^icium  Du/itionit. 

Sorners.  A  person  is  guilty  of  tommg 
who  takes  meat  and  drink  from  others  b; 
force  or  menaces,  without  paying  for  it. 
This  practice  had  formerly  prevailed  to  snch 
aa  extent  in  Scotland,  that  the  most  vigorona 
measures  were  requisite  for  its  suppressioit ; 
io  so  much,  that  the  ofTeace  vas  punishable 
with  the  severest  penalties,  and  at  one  period 
with  death.  Rtiert  U.  c.  12 ;  1449,  c.  22 ; 
US5,  c.  45 ;  1477,  c.  77  ;  Hmui,  i.  471 ; 
Ersb.  B.  iv.  tit.  4,  §  64 ;  Bank.  i.  274 ;  Suich. 
Juitiee,  ii.  75. 

Soondneu,  Wttmnty  of,  in  Honet.  See 
Horaet, 

Sowmiog  Mkd  Bowmlng ;  are  two  old  law 
terms,  DOW  applied  to  the  action  whereby  the 
number  of  cattle  to  be  brought  upon  a  com- 
mon, by  the  persons  respectively  hnving  a 
wrritude  of  pasturage,  may  be  ascertained. 
The  criterion  is  the  number  of  cattle  which 
aauh  of  the  dominant  proprietors  is  able  to 
fodder  during  winter.  This  action  (which  is 
Mmpetent  before  the  Judge  Ordinary)  lies 
igaiDst  such  of  the  claimants  on  the  common 
IS  hare  had  indefinite  promiscnous  possession 
For  forty  years ;  such  possession  being  contrary 
to  the  nature  of  the  right,  and  calculated 
io  injure  the  other  parties  interested.  But 
the  action  does  not  lie  against  the  proprietor 
)f  the  servient  tenement  himself,  who,  it  is 
presumed,  will  aot  overstock  his  property  so 
is  to  impoverish  it.  A  souwi  of  land  is  as  much 
u  will  pasture  one  cow  or  ten  sheep  (Hutchi- 
)M,  ii.  412) ;  and  strictly  speaking,  to  nwn 
\e  common,  is  to  ascertain  the  several  townu 
t  may  hold ;  and  to  nwm  it,  is  to  portion  it 
lut  amongst  the  dominant  proprietors.  But 
.0  such  apportionment  the  parties  interested 
vannot  be  compelled  by  this  particular  process, 
rhich  is  confined  to  the  ascertainment  of  the 
mmbers  each  may  pasture.  Enk.  B.  ii.  tit.  9, 
i  15  ;  Stair,  B.  ii.  tit.  7,  $  14  ;  Bant.  B.  ii. 
it.  7i  §  32.     See  Fiuturaye,     Commonty. 

Special  Case.  In  civil  jury  causes,  a  spe- 
ial  case  difTers  from  a  special  verdict  only  in 
his,  that  the  special  verdict  is  returned  by 
he  jury,  whereas  the  special  case  is  adjusted 
>y  the  parties  themselves,  or  by  their  counsel, 
Mil  sets  forth  the  special  facts  on  which  they 
TO  agreed,  without  the  evidence.  On  the 
ase  thus  adjusted,  the  Court  decides  the 
'oints  of  law  raised  by  the  facts  as  admitted. 
facfarlaw^i  Jury  Prac.  243,  and  autkoritia 
\ere  cited.    See  Special  Verdict. 

Special  Oharge.  Letters  of  special  charge 
'ere  letters  passing  under  the  Sigiiet,  charg- 
tg  the  heir  of  one  who  hss  died  infell  in 


lauds,  to  enter  heir  to  him,  under  certifica- 
tion, that,  if  no  entry  take  place,  the  corn- 
plainer  shall  have  the  same  esecution  against 
the  lands  as  if  tbe  heir  had  entered.  They 
are  no*  abolished.  See  Gkarge.  Adjudica- 
tion.    EosrediUii  Jacent.    Annus  Deliberandi, 

Special  Jury  Book ;  a  book  kept  by  the 
sheriff,  and  prepared  by  copying  from  tbe 
general  jury  book  the  names  of  those  qu^i- 
fled  to  serve  as  ep«sal  jurors,  i.e.,  persona 
possessed  of  heritable  property  yielding  L.lOO 
of  yearly  rent,  or  personal  property  to  the 
amount  of  L.1000 ;  6  Qto.  IV.  c.  22,  $  4 ;  7 
Geo.  IV.  0.  8 ;  Altun'i  Prac  377 ;  SktU,  4. 
See  Oeneral  Jury  B<xA.    Jury. 

Special  Srarioe ;  is  that  form  of  service 
by  which  an  heir  is  served  to  his  ancestor  in 
a  special  feudal  subject,  and  under  a  special 
character.  Sw  Service  of  Eeiri.  Sacceuim. 
Brieve. 

Special  Terdiot.  In  civil  causes  tried  by 
jury,  where  it  happens  that  the  facts  proved 
raise  difficult  qaestions  of  law,  a  special 
verdict  may  be  returned  by  tbe  jury,  under 
direction  of  the  judge  at  the  trial.  The 
usual  course  is  for  the  jndge  to  state  the  facts 
in  detail  to  the  jury,  and  to  ask  them  how  they 
find  as  to  each  of  them ;  and  tbe  facts  so 
found  having  been  taken  down  by  the  clerk 
uf  Court,  the  special  verdict  is  afterwards 
transmitted  to  the  Division  of  the  Court  to 
:h  the  cause  belongs,  in  order  to  have 
the  law  applied.  It  is  also  competent  for 
the  judge  to  retire,  and  draw  up  the  special 
verdict,  and  afterwards  to  return  to  Court 
and  read  it  to  the  jnry  for  their  assent,  sub- 
ject to  the  observation  of  the  counsel  in  the 
cause.  Or  the  counsel  may  themselves  agree 
on  the  special  findings  in  point  of  fact,  and 
lead  evidence  only  as  to  those  facts  with  re- 
spect to  which  Uiey  are  not  agreed.  The 
special  verdict  must  be  confined  to  specific 
findings  of  fact,  with  no  detail  of  the  evidence 

which  the  verdict  rests.  See  on  this  sub- 
ject Lord  Chi^'Commitnoner  Adam'i  Treatite 
on  Jury  Trial,  and  Xaefarlane's  Jury  Practice, 
342,  and  App.  349.  See  also  Jsiue.  Jury 
Trial.     Ex^tions.  BiU  of. 

Special  '^dict,  in  a  criminal  trial ;  is  a 
return  of  certain  facts  or  circumstances  as 
proved,  without  any  general  conclusion  from 
them  as  to  the  panel's  gnilt;  the  conclusion 
being  left  to  be  made  by  tbe  judge,  according 
to  his  opinion  of  tbe  lawful  construction  of 
the  facts  so  laid  before  him.  Jiunte,  ii.  439 ; 
AlitiHi's  Prac.  647  ;  Su^,  213.  J?ee  Verdict. 
General  Verdict.     luue. 

Speoifloatioii ;  is  the  formation  of  a  new 

froperty  from  materials  belonging  to  another. 
n  this  manner  of  creating  property,  atrana- 
ference  of  tbe  right,  with  indemnification, 
however,  to  tlie  owner  of  the  materials,  is 
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made  wherever  the  materi&Is  cannot  be  re- 
duced to  their  original  state.  Thas,  wioe,  as 
it  cannot  be  ^ain  reduced  into  grapes,  be- 
longs to  the  maker.  But  eilver  plate,  formed 
from  bullion,  may  be  reduced  to  its  original 
state,  and  therefore  still  belongs  to  the  per- 
son to  whom  the  bullion  belonged.  Enk. 
B,  ii.  tit  1,  §  16 ;  BtWt  Com.  i.  276.  et  itq. ; 
Stair,  B.  ii.  tit.  I,  §  41 ;  Brffe  Princ.  fi§  1298, 
1350 ;  Jurid.  Slgies,  ii.  515.  See  Adjwtetion. 
Contexture.     CommixliM. 

Bpei  Emptio;  the  sale  of  the  hope  or 
chance  of  a  thing's  existence;  e.  g.,  the  draught 
of  a  net,  or  the  hope  of  a  succession.  Differ- 
ently from  the  sale  of  a  re»  ftitwa,  such  a 
■ale  is  good  though  the  thing  never  exist. 
Brorni  on  Sak.  Ill ;  BtiFa  Prnc.  §  91.  See 
Ret  Ftttura,    Goodwill  of  a  Shop. 

Bpes  SnooeaBionis.  The  right  or  hope  of 
luccessioD.  By  the  law  of  Scolland,  a  spet 
tttcetttianit  may  he  sold,  but  it  cannot  be  ad- 
judged; Beaftni,  7th  June  1821, 1  S.d:D.i9. 
In  rights  taken  to  parent  and  child,  unless 
very  strong  terms  are  used  to  limit  the  father's 
right  to  a  mere  liferent,  he  is  understood  to 
hare  the  fee,  and  the  child's  right  is  merely 
a  tpa  tnccetiionu.  See  Ersk.  B.  iii.  tit.  8, 
§  23 ;  BdPt  Cofa.  i.  66 ;  BeU's  Priw.  §§  1954, 
1964.     See  Pactum  de  Hxredilate  Viventis. 

Spirituality  of  Benefices ;  the  tithes  of  all 
lands ;  used  iu  contrsdistinction  to  the  lem- 
perality  of  leiufiets,  which  consisted  of  the 
property  of  such  lands  as  had  been  gifted  to 
the  Church.  Ertk.  B.  ii.  tit.  10,  §  4  ;  Stair, 
B.  ii.  tit.  8,  §  35  i  Bank,  ii.  50.     See  Teinds. 

Splitting  of  Snperiority,  A  superior 
cannot  split  the  superiority  into  parte,  where 
there  is  one  fee  and  one  reddendo,  so  as  to 
compel  the  vassal  to  seek  his  entry  from  more 
than  one  superior ;  Be&'t  Prine.  §  859 ;  lUutt. 
ib.     See  Superiority. 

Spoliatua  Ante  Omnia  SeBtitnandu ;  a 
maxim  imparting  that  spuilzied  goods  must 
be  restored,  immediately  on  the  pursuer  prov- 
>ng  that  he  was  in  lawful  possession  of  them, 
nd  that  the  allegation  of  a  preferable  right, 
luongh  instantly  verified,  will  not  be  receivei' 
lu  an  answer  to  this  demand.  Erek.  B.  iv 
tit.  1,  §  16 ;  Bank.  B.  i.  tit.  10,  §  148.  See 
Spuihie. 

Sponsalift.    See  EepomaU. 

Sponsio  Lndiera;  an  agreement,  in  which 
the  contracting  parties  are  held  not  to  be 
serions  in  their  intention  of  binding  them- 
selves. Kamei'  Eqatly,  22 ;  Broicn's  Sj/nop. 
?.  1438.  See  Oaming.  Wager.  Pactum 
Uicitum. 

Spring-Onus;  and  similar  engines,  are 
thought  to  be  justifiable  when  employed  to 
ward  off  attacks  on  houses.  Their  legality 
is  very  doubtful  when  placed  in  enclosed 
grounds,  even  with  notice ;  and  they  are  cer- 


SQU 

tainly  ill^al  when  employed  to  protect  uiwd- 
closed  grounds.  It  was  thought  unneeoasry 
to  extend  to  Scotland  the  English  statute  7 
and  8  Qeo.  IV.  c.  18,  prohibiting  such  engines, 
as  the  evil  was  already  provided  for  by  tie 
common  law.     See  BetCt  Prine.  §  961. 

Spuillda  ;  corresponding  to  ejection  and  in- 
trusion  in  heritage,  may  he  defined,  the  tak- 
ing away  of  moveable  goods  in  the  poasessiiM 
of  another,  against  the  declared  will  of  the 
person,  or  without  the  order  of  law.  In  con- 
sequence of  this  unlawful  act,  an  action  li<i 
not  only  for  restoring  the  goods,  bat  for  aU 
the  profits  which  it  was  possible  for  the  owiisr 
to  have  made  of  the  goods,  as  these  praiu 
shall  be  proved  by  his  oath  in  litem,  which,  I? 
1503,  c.  65,  the  sheriff  may  administer.  Tbis 
action  must  be  brought  within  three  jears,  io 
order  to  entitle  the  pursuer  to  the  violent 
profits,  and  will  be  elided  by  any  probable 
ground  of  excuse,  or  by  the  spoliator's  voina- 
tary  restitution  de  rtcenti.  But  an  actioi  for 
recovery  of  the  goods  carried  off  illegidtj.  aad 
for  ordinary  dam^es,maybe  brought  at  aay 
time  within  forty  years,  not  against  the  spdi- 
ator  alone,  but  against  all  abettors,  who  an 
liable  liiigali  in  solidam,  and  against  his  hein, 
who  are  liable  in  violent  profits  also,  if  litis- 
contestation took  place  with  the  ancestor. 
The  spuilzied  property  may  be  evicted  froa 
bona  Jide  purchasers,  for  spuilzie  ttutrit  Mem 
retUem.  Stair,  6.  i.  tit.  9,  §  16,  at  seq.;  £hL 
B.  iv.  tit.  1,  §  15,  and  B.  iii.  tit.  7,  §  16; 
Move's  Notes  to  Stair,  p.  Ixi ;  Bani.  i.  274,  d 
seq. ;  Karnes'  Stat.  Law  Abridg.  JL  (.  ;  iUair't 
Manual,  h.  t. ;  Jurid.  Stylet,  ii.  337  ;  iii.  85, 
130-2,  654;  Brown't  Synep.  A.  L,  and  ff. 
454, 1541.     See  Violent  Profits. 

Spnngin^'HoiUM.  In  Kngiand  s  bailif 
must  detain  persons  arrested  for  debt  te 
twenty-four  hours  in  a  private  hoose,  helKt 
lodging  them  in  prison.  They  are  onaBy 
carried  to  taverns  kept  by  the  b«iliff;  aai 
such  taverns,  on  account  of  tbeextortiosieAa 
practised  in  them  upon  the  prtaonei^  an 
called  spunging-houses.  Rott't  Lett.  i.  SM. 
Squalor  Caroeris.  This  term  dhms 
merely  the  strictness  of  imprison meitt  tMA 
a  creditor  is  entitled  to  enforce,  witk  As 
view  of  compelling  the  debtor  to  {wy  tts 
debt,  or  disclose  any  funds  whicb  h>  wtf 
have  concealed.  It  does  not  imply  (m  itdH 
with  tlie  ancient  churchmen,  from  wb«a  A* 
term  is  derived)  anything  loathsoi—  ar^ 
healthy  in  the  imprisonment  in  J 
which  is  indeed  less  close  than  ia  I 
Squoior  carcerit  is  not  neoenuy  in  & 
ment  on  a  medilatio  fugie  wamurt^nnn^ 
being  all  that  is  required  in  mk  OMH.  tti 
Stair,  B.  iv.  tit.  47,  §  22 ;  »»*  OUb«.«t; 
565  ;  H^eh.  Jutliee,  u.  277.    8m  AfriB^ 
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Btabbing;  is  indictable  at  oonmoQ  law, 
either  as  a  species  of  asaaDlt,  or  uuder  the 
1,'eDeral  head  of  tteUionate ;  and  nothiug  will 
uxcum  such  ialentioaal  stabbing  but  the  plea 
uf  Belf-defence,  not  «Uth  moderameit  incvlpalte 
taUla,  in  an  affray  not  begun  by  the  indi- 
vidual accused ;  for  if  the  affray  was  begun 
liy  him,  he  will  hardly  be  exculpated  even 
uQ  that  plea.  The  ordinary  punishment  for 
sCabbiog,  is  whipping  and  banislinient.  Hume, 
i.  322,  324,  et  teq.  See  AtsaviU  SteUionaU. 
With  regard  to  catting  or  Btabbiog  with  in- 
lont  to  murder  or  injare,  see  Attempt  at 
Hvrder. 

Stablara  ;  are  liable  onder  the  edict 
Nauta,  Caupontt.  See  Initkeeper.  Ifaula, 
Omiponet. 

Staff  and  Baton.  These  were  the  usual 
Eymbols  of  reaiguation  when  the  vassal  re- 
Bigned  bis  feu  into  the  hands  of  his  superior, 
either  ad  remanmliam  or  t'n  favormt.  A.  S. 
nth  Fa.  1708;  Brtk.  B.ii.tit.3,536;  Ross's 
LeeL  ii.  21 6,  229 ;  Ersk.  iVt«c.  p.  210  ;  Bdl 
on  Completing  TitUs,  136.     See  kaignation. 

Stage-Coaolies.  The  owners  aod  drivers 
of  stage-coaches  are  liable  for  the  safety  of 
the  passengers  and  goods,  as  has  been  ex- 
plained in  the  articles  Naulce,  Catipona.  Pub- 
lic Carriages.  Driving,  Cardtss.  The  licen- 
sing and  duties  for  stageHwacbes  have  been 
tlie  subject  of  several  statutes,  the  most  re- 
cent of  wiiich  are  2  and  3  Will.  IV.  c  120. 
and  6  and  7  Will.  IV.  c.  66.  The  act  2  and 
3  Will.  IV.  in  addition  to  the  duties,  con- 
tains certain  general  provisions  respecting 
the  conduct  of  stage-coaches,  and  in  this  re- 
spect it  has  been  amended  by  3  and  4  Will. 
IV^.  c.  47.  These  provisions  are  too  minute 
and  numerous  for  insertion  in  this  work. 
They  will  be  found  well  abridged  in  Blair's 
Juttiee,  k.  i.  The  following  may  be  noticed : 
A  Btagft-carriage  is  defined  by  the  older  act 
to  be  any  carriage  employed  to  convey  pas- 
sengers for  hire,  to  or  from  any  place  in  Qreat 
Britain,  and  which,  when  passing  along  any 
highway  or  other  road,  travels  at  the  rate  of 
three  miles  or  more  in  the  hour,  whatever  lie 
its  form  or  construction,  provided  the  passen- 
gers, or  one  ur  more  of  them,  pay  separate 
and  distinct  fares  for  their  respective  seats. 
The  term  stage-carriage  is  not  applied  to  car- 
riages employed  wholly  upon  any  railway, 
nor  to  any  carriage  drawn  by  steam,  or  other- 
wise than  by  animal  power;  §  5.  The  later 
act  provides,  that  not  above  a  certain  number 
of  jwssengers  shall  ride  on  the  outside  ;  and 
this  number  varies  according  to  the  number 
tlie  coach  is  licensed  to  carry.  If  this  pro- 
vision  is  contravened,  the  driver  forfeits  L.6  ; 
§  2.  The  driver,  guard,  and  cliildren  in  the 
lap,  are  not  couutod  as  passengers;  and  two 
children  under  seven  years  of  age  are  reckoned 
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as  one  passenger ;  §  3<  No  person  mast  sit 
on  the  lu^age  on  the  roof,  nor  more  than 
one,  besides  the  driver,  on  the  box,  under  a 
penalty  of  Ij.5,  forfeited  by  the  driver  ;  §  4. 
See,  on  the  law  as  to  stage-coaches,  Ersi.  B.  Ii  i, 
tit  1,  55  13  and  29,  nota  by  Ivory  ;BeW$ 
Com.  i.  462,  et  stq.;  ii.  104;  B^t  Princ. 
5  236 ;  ffutch.  Justice,  ii.  373  ;  Blair's  Justice, 
h.  t.;  Tait  on  Evidence,  233-6.  See  IfautCEj 
Caupona.  InttJcMpers.  Damages.  Lien.  So- 
latium. 

The  act  3  and  4  Will.  IV.  c.  47.  was 
amended  by  5  and  6  Vict.  c.  79.  See  also 
llandia  Vict.  c.  118, 1848. 

Stake-Heti.  Some  years  I^eo  a  compli- 
cated machine,  for  tho  capture  of  salmon, 
known  under  the  name  of  the  stake-net,  was 
introduced,  the  use  of  which,  on  account  of 
the  success  attending  it,  and  on  account  of 
its  falling  under  the  prohibitions  of  various 
Scotch  statutes  against  particular  modes  of 
fishing,  has  been  obstinately  resisted  by  the 
upper  heritors,  and  has  consequently  led  to 
much  litigation.  The  stake-net  consists  of  a 
sheet  of  net- work,  stretched  upon  stakes  filed 
into  the  ground,  generally  in  rivers  or  fritfas, 
where  the  sea  ebbs  and  flows,  with  contri- 
vances for  entangling  and  securing  the  fish. 
The  result  of  the  numerous  questions  which 
have  t>een  tried  is,  that  stake-nets,  and  other 
contrivances,  of  the  nature  of  fixed  machinery, 
for  capturing  the  fish,  or  detaining  or  inter- 
rupting them  in  their  free  passage  up  the 
river,  are  illegal,  and  may  be  put  down, 
whether  they  are  expressly  prohibited  by  any 
statute  or  not.  This  illegality,  however,  only 
applies  to  stake-nets,  and  other  such  contri- 
vances, when  made  use  of  in  rivers  where  the 
sea  ebbs  and  flows,  or  in  estuaries,  and  not  in 
the  sea  itself,  or  on  the  proper  shore  of  the 
sea.  It  is  generally,  therefore,  a  question  of 
evidence,  whether  the  prohibition  applies  to 
any  particular  spot  or  not;  and  there  has 
been  much  curious  inquiry  as  to  where  the 
precise  position  of  the  faucet  terriB  is.  In 
granting  execotion,  pending  appeal  of  a  judg- 
ment decerning  for  the  removal  of  a  stake-net 
fishing,  the  Court  have  repeatodly  allowed 
the  stakes  to  remain.  In  Mr  Buchanan's 
Remarkable  Cases,  p.  234,  will  be  found  a  full 
and  excellent  report  of  the  case  the  Duke  of 
Athole  V.  MaiUe,  in  which  the  principles  of  the 
law  as  to  stake-ueta  are  well  brought  out. 
See  also  Mor^s  Notes  on  Stair,  cci.  See  SaU 
mon-fiihing.     Fishing,     Cruives.     Tairs. 

Stallangiatores ;  occordint;  to  Skene,  were 
persons  who,  in  amarket  or  fair  within  burgh, 
kept  stalls,  for  which  they  paid  duty.  Skene, 
h.t. 

Stamp-Lawa.  Thei>e  are  laws  enacted  with 
a  view  to  provide  a  revenue  to  the  Crown, 
by  requiring  that  all  coutracli,  bills  uf  ex- 


Htamped  paper,  a  duty  being  payable  to  the 
Crovu  on  every  stamp.  The  BtaJnp-lawa,  in 
additioD  to  servtDg  the  purpose  for  which  they 
were  enacted,  have  been  of  cooEidei'able  UBe  in 
checking  fraud,  and  rendering  forgery  diffi- 
cult, and  supplying  tneaDB  of  detecting  the 
one  or  the  other.  The  revenue  collected  in. 
this  way  was  first  granted  to  the  Crown  by 
5  Will,  and  Mary,  c.  21.  By  several  acts  of 
the  same  and  of  the  subsequent  reigu,  these 
duties  were  continued;  extended  to  various 
articles  not  included  in  the  above  act ;  and 
by  1  Geo.  I,  c.  12,  they  were  made  perpetual. 
The  duties  imposed  for  England  did  not  apply 
to  Scotland  provious  to  the  union  of  the 
ItingdoDis.  By  the  10th  article  of  the  Act  of 
Union,  it  was  stipulated  that  Scotland  should 
not  be  charged  with  the  duties  on  stamped 
paper,  Sic,  granted  by  the  acts  then  in  force 
ill  Eugland.  But,  l|y  6  Anne,  c.  5,  the  stamp- 
duties  then  payable  in  England  were  expressly 
extended  to  the  whole  kingdom ;  and  since 
that  time  Scotland  has  been  subject,  in  com- 
mon with  England,  to  the  several  charges  and 
regulations  imposed  by  the  various  acts  of 
I'arliament  relating  to  this  branch  of  revenue, 
unless  when  specially  exempted.  By  5  Will. 
and  Mary,  c.  21,  the  Crown  is  authorised  to 
appoint  commissioners  of  stamps  ;  and  these 
commissioners  are  enjoined  to  observe  and 
perform  the  rules  and  ordeis  of  the  Treasury. 
The  commissioners  are  appointed  during  plea~ 
sure ;  and  when  a  vacancy  in  their  uumber 
is  to  be  supplied,  new  letters-patent  issue,  by 
which  the  preceding  patent  is  revoked,  and 
the  former  members  are  re -appointed  in  con- 
junction with  the  new  commistiioner.  There 
were  formerlyseparateboardafor  England  and 
Ireland;  but  by  7  and  8  Qeo.  IV.  c.  55,  these 
boards  were  consolidated.  And  by  4  and  5 
Will.  IV.  c.  60,  the  Boards  of  Stamps  and 
Taxes  are  consolidated.  The  duties  of  the 
board  consist  in  carrying  into  effect  the  several 
acta  of  Parliament  and  letters-patent  which 
i-elate  to  this  branch  of  revenue.  They  have 
a  general  superintendence  of  every  depart- 
ment) both  at  the  head  office  and  elsewhere ; 
they  report  to  the  Treasury  upon  references, 
or  make  representations  on  matters  which  re- 
quire it;  carry  on  the  whole  correspondence 
with  the  officers  of  the  establishment  and  the 
public ;  order  prosecutions  for  offences  against 
the  stamp-laws ;  and  consider  the  propriety 
of  mitigating  the  penalties,  on  the  petition  of 
the  parties ;  make  the  regulated  allowances 
for  spoiled  stamps,  and  cancel  those  allowed ; 
and,  generally  speaking,  nothing  is  done,  ex- 
cept the  receipt  of  money,  the  keeping  ac- 
counts, and  the  stamping  instruments,  in  the 
common  course  of  daily  business,  which  does 
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not,  or  may  not,  require  the  interventioB  of 
the  board,  either  collectively,  or  by  aome  oim 
of  its  members.  See  the  15lk  Report  ^  tit 
Commimtm  appointed  to  in^ire  into  tke  Stamf 
Ettablithment. 

Before  the  passing  of  44  Oeo.  III.  c  9S, 
much  confusion  existed  on  this  subject,  on  ar- 
count  of  the  numerous  statutes  requiring  to 
be  referred  to.  Tbat  statute,  which  was  ia- 
tended  to  remedy  the  evil  by  coasoliilauiig 
tbe  acts,  in  so  far  as  regards  the  amount  oi 
stamp-duties  on  writings,  was  repealed  bj 
48  Oeo.  111.  c.  149,  which  again  was  uiper- 
seded  by  55  6eo.  III.  c.  184.  The  recMrt 
Stamp  Acts  are  13  and  14  Vict,  c  97, 165V; 
16  and  17  Vict.  cc.  59  and  63;  17  aadlSTid. 
u.  83,  1854;  18  and  19  Vict.  c78, 1855;  aoJ 
23  Vict.  c.  15,  1860. 

Forgery;  and  Licensuto SeUSlanpi. — Muj 
acts  make  provision  aguost  the  forgny  oT 
stamps,  and  a  special  statute  waa  lately  puced 
upon  the  subject;  3  and  4  Wili.  IV.  c.97. 
By  this  act,  the  commisaioners  are  empowered, 
by  writing  under  the  hands  of  any  two  ot 
more  of  them,  to  griint  a  licenae,  free  of  ei- 
pense,  to  any  person  whom  they  think  fit  (nel 
being  a  distributor  appointed  by  tfaemielvK, 
nor  a  sub-distributor  appointed  by  a  distrv- 
butor),  to  vend  and  deal  in  stajnpa  at  aij 
place  in  Qreat  Britain  named  in  the  liceue, 
each  licensed  person  entering  into  >  bosd,  ii 
a  penal  sum  of  L.lOO,  not  to  sell,  or  offer  f« 
sale  or  exchange,  or  keep  or  have  in  his  po»- 
session  for  sate  or  exchange,  vny  Bt«mp*  bdI 
procured  at  the  head  office  for  stiunpa  in  Wefi- 
minster  or  Edinburgh,  or  from  a  duly  i^ 
pointed  distributor,  or  from  a  person  licensed 
under  the  act ;  §  I,  Any  person,  except  dis- 
tributors or  sub-distri  butors,  dealing  inilampt 
without  a  license,  or  in  a  place  not  apeoiri 
in  his  license,  forfeits  L.20  ;  and  if  any  pn- 
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UDder  a  penalty,  to  paint  anything  import- 
ing tlwt  they  are  dealers  in  Btamps ;  §§  5  and 
6.  Allowance  is  made  for  stamps  in  the  pos- 
session of  unlicoDsed  vendors,  dying  or  be- 
coming bankrupt  or  insolvent,  or  whose  li- 
censes are  revoked ;  §  8.  The  commissionera 
are  empowered  to  grant  warrants  to  search 
and  inspect  the  stocks  of  stamps  of  distribu- 
tors and  licensed  dealers,  with  power  to  break 
open  doors  if  necessary  ;  §  9.  I'he  person  exe- 
cuting the  warrant  must,  if  required,  give 
ail  acknowledgment  for  the  staiaps  which  he 
seizes.  A  licensed  vendor  is  entitled  to  be 
paid  the  amount  of  the  genuine  stamps  seized, 
ur  to  have  them  returned  to  him;  §  10.  Li- 
(«Dsed  vendors  having  counterfeit  stamps  in 
their  possession,  are  liable  to  the  penalties  of 
>eDdtng  forged  stamps,  unless  it  be  proved 
tbat  they  were  procured  from  some  distribu- 
tor or  licensed  vendor  ;  §11.  Ifanyperson, 
knowingly  and  without  lawful  excuse  (the 
proof  of  which  lies  on  the  accused),  have  ii 
his  possesuou  any  counterfeit  die,  plate,  &c. 
or  any  vellum,  parchmont,  or  paper,  having 
thereon  an  impression  of  any  such  counterfeit 
die  or  plate  ;  or  fraudulently  use,  join,  fix,  or 
place,  lor,  with,  or  upon  one  vellum,  &c.,  any 
Btamp  or  impression  cut  from  another ;  or 
erase  from  any  stamped  vellum,  &c.,  any  name, 
Bum,  date  or  other  thing,  with  the  intention 
of  using  the  stamp  for  some  other  instrument, 
&C,  on  which  a  stamp  duty  is  payable ;  or 
knowingly  use,  utter,  sell,  or  expose  to  sale, 
or  knowingly  and  without  excuse  have  in  hit 
possession,  any  stamped  velLum,  &c.,  so  erased, 
he,  and  all  who  aid  and  abet  in  such  offences, 
shall  be  adjudged  guilty  of  felony,  and  shall 
be  liable,  at  the  discrclion  of  the  Court,  to  be 
transported  for  life,  or  for  any  term  not  less 
than  seven  years,  or  to  be  impi'isoued  for  not 
more  than  four,  nor  less  than  two  years ;  §  12, 
On  the  information  given  liefore  a  Justice, 
upon  the  oath  of  one  or  more  credible  persons, 
tbat  there  is  just  cause  to  suspect  any  one 
of  being  concerned  in  the  forging  of  dies  or 
stamps,  or  in  the  com  mission  of  oth<:r  felonious 
acta  therewith  connected,  and  specified  at 
length  in  the  act,  the  house  of  such  suspected 
person  may  be  ordered  to  be  searched  ;  §  13. 
Hawkers  of  stamps  are  liable  to  a  penalty  uf 
Li.20 ;  and  may  be  apprehended  by  any  person, 
and  taken  before  a  justice;  §  14.  Justices 
may  issue  warrants  for  seizing  stamps  sus- 
pected to  be  stolen  or  fraudulently  obtained; 
§15. 

Legaey-thUiu. — The  act  55  Geo.  III.,  from 
§  38  to  §  51,  enacts  certain  regulations  re- 
specting the  duties  on  probates  of  wills  and 
on  letters  of  administraiion  in  England.  The 
ftDatogous  instruments  in  Scotland  are  testa- 
mests- testamentary  and  testaments-dative. 
tma  Ccufirmalion.    The  duties  on  probates  and 
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letters  of  administration  were  exigible  in 
England  upwards  of  a  century  before  the  du- 
ties on  confirmation  were  introduced  in  Scot- 
land. These  were  first  charged  by  44  Geo. 
III.  c.  98,  §  23,  but  were  payable  only  in  the 
case  of  actual  confirmation,  which  was  gene- 
rally optional,  A  new  system  was  introduced 
by  48  Geo.  III.  c.  149,  §§  38  to  42,  which 
transfers  the  duties  to  inventories  ;  and  these 
inventories  mast  be  given  in  whether  a  con- 
firmation be  obtained  or  not.  The  act  65 
Geo.  III.  c.  184,  increased  the  duties,  and 
made  a  distinction  between  testate  and  intes- 
tate succession  ;  see  Fart  III.  of  the  scheduU, 
The  only  clause  in  this  act,  applicable  espe- 
cially to  Scotch  confirmations  and  inventories, 
is  the  51st|  which  is  considered  defective.  See 
further,  on  this  subject,  the  articles  Confirma- 
tion,    hvenlcry.     Ltgaey  and  Residue  Dutiei. 

Dutiet  on  Svecestion. — The  act  16  and  17 
Vict.  c.  51,  imposes  duties  on  succession  to 
property  not  charged  under  the  Legacy-duties 
Acts.    See  Stiectstion  Vuliet. 

J)enimination  of  Stampt. — It  is  provided  by 
43  Geo.  III.  c.  127,  §  6,  that  if  the  stamp  be 
of  a  proper  denomination,  it  shall  not  be  in- 
effectual from  its  being  of  greater  value  then 
the  Stamp  Act  requires.  And  by  55  Geo.  III. 
c.  184,  §  10,  all  instruments  for  or  upon  which 
any  stamp  or  stamps  shall  have  been  used  of 
animproper  denomination  or  rate  of  duty,  but 
of  equal  or  greater  value  in  the  whole,  with 
or  than  the  stamp  or  stamps  which  ought  re- 
gularly to  have  been  used  thereon,  the  same 
shall  be  held  valid  and  effectual  in  law,  ex- 
cept in  cases  where  the  stamp  or  stamps  used 
on  such  instruments  shall  have  been  specially 
appropriated  to  any  other  instrument,  by 
having  its  name  on  the  face  thereof.  As  to 
such  special  appropriation,  see  55  Geo.  III. 

184,  5§  3,  4,  and  5,  supra,  p.  936. 

Number  of  Stamps  required, — It  is  provided 
by  44  Geo.  III.  c.  98,  that  no  single  instru- 
ment, article,  matter,  or  thing  liable  to  only 
one  specific  duty,  is  chargeable  under  any  two 
or  more  separate  and  distinct  beads  or  denomi- 
nations. A  deed  executed  and  indorsed  on  a 
former  deed,  as  a  further  security  for  advances 
made  and  to  be  made  under  the  first  deed,  is 
exempted,  by  48  Geo.  III.  c.  49,  from  the  ad 
in)/<n-«mduty,  provided  the  firstdeed  be  stamped 
with  a  proper  ad  valorem  stamp.  But,  in  ge- 
neral there  must  be  distinct  stamps  for  each 
distinct  contract,  instrument,  or  transaction. 
Thus,  in  a  case  where  three  several  infefl- 
ments  were  taken  under  three  several  char- 
ters, and  included  in  one  instrument  written 
on  a  93.  stamp,  it  was  held,  in  a  question 
as  to  a  claim  of  enrolment  as  a  freeholder, 
that  the  instrument  afforded  no  legal  evidence 
of  the  ioferiraent,  and  therefore  that  the  claim 
was  properly  dismissed ;  Mackinlc^,  Uay  12, 
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1831,  9  S,  S  D.  163.  Severs!  lubjects  of 
contract  ids;,  however,  be  inclDded  in  one 
instrnment  impressed  with  one  stamp.  And 
where  the  iotereBt  of  all  the  parties  relates  to 
one  subject-matt«r,  one  stamp  is  suffioieat, 
however  nnmerous  the  parties  may  be.  Thus, 
it  was  found  that  an  obligation  in  security 
(granted  hy  several  persons,  for  payment  of 
Uie  Boms  dne  to  the  creditors  of  a  common 
debtor,  may  be  executed  upon  a  single  stamp, 
whatever  be  the  number  of  creditors ;  John- 
tlon,  7th  March  1801,  Jf.  App.  voce  Writ,  5. 
And  it  has  been  held  in  the  English  oonrta, 
that  if  several  persons  bind  themselves  in  a 
penalty  by  one  bond,  agreeing  to  the  perfor- 
mance by  each  of  them  of  the  same  matters, 
the  bond  requires  only  one  stamp.  Where 
there  ai-e  several  transactioos,  distinct  as  to 
the  several  parties,  and  on  a  paper  stamped 
with  only  one  stamp,  action  may  be  main- 
tained  on  it  against  one  party  if  the  stamp  be 
aCBxed,orin"juxtapositiouto"  his  signature; 
and,  in  general,  the  stamp  will  be  held  to  apply 
to  the  person  first  executing  the  instrument; 
Chilti/  on  Stamps,  21 ;  BeU's  Com.  i.  322. 
Where  various  letters  are  offered  in  evidence 
to  prove  any  agreement  between  the  parties 
who  have  written  such  letters,  it  is  sufficient 
if  one  of  them  ho  stamped  with  a  duty  of  L.l, 
15s.,  though  the  same,  in  the  whole,  contain 
more  than  twice  the  number  of  1U80  words ; 
05  Qbo.  III.  c  184,  sch.  tit.  Agreement.  To 
explain  this,  it  is  necessary  to  state,  that  in 
ordinary  agreements  a  duty  of  L.l,  15s.  is 
payable  for  the  Qrst  1080,  and  a  progressive 
duty  of  L.1,  5b.  for  every  additional  1080 
words.  Before  an  instrument  is  completed, 
an  alteration  may  be  made  without  render- 
ing a  new  stamp  necessary ;  but,  in  general, 
any  material  alteration  or  qualification  of  a 
deed  or  contract,  after  it  is  complete,  requires 
a  new  stamp. 

Whtn  and  how  Writmgt  ihould  be  Stamped. — 
In  general,  writings  may  either  be  executed 
on  paper  previously  stamped,  or  they  may 
(with  the  exception  of  policies  of  insurance, 
indentures  of  apprenticeship,  receipts,  bills  of 
exchange  and  promissory-notes)  be  stamped 
after  execution,  on  payment  of  a  penalty  of 
L.IO,  whether  they  have  orginally  had  an  in- 
sufficient stamp  or  no  stamp  at  all,  without 
any  re-execution  by  the  parties.  The  proper 
stamp,  when  added,  gives  effect  to  the  instru- 
ment from  its  date.  For  an  instance  of  this, 
see  Creditort  of  Kingalorte,  competing,  12th 
Jan.  1743,  Eleh.  voce  Writ,  14.  Ad  unstamped 
writingmaybeBtampedeveuafter  an  adjudica- 
tion has  been  deduced  upon  it ;  Lamont,  4th 
Dec.  1789,  if.lfi,945  aud5494.  The  excepted 
articles  are,  for  the  most  part,  declared  ab- 
solutely null  and  void,  if  not  properly  stamped 
at  the  time  they  commence  operation.  When 
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deeds  are  stamped  aft«r  execDtion,  a  receipt 
fur  the  penalty  is  indorsed  at  the  office,  wfajch 
is  considered  as  valuable  in  evidence  as  the 
stamp  itself.  Where  an  execntor-creditor,  io 
confirming  to  a  defunct,  Btated  that  he  could 
put  no  value  on  one  item  till  the  claim  *u 
constituted,  this  was  held  no  objection,  nsder 
the  Stamp  Acts  regarding  inventories,  to  kii 
title  to  pursue  for  it,  it  being  sufflcient  to  add 
the  amount  to  the  inventory  when  constituted 
before  extract ;  Wiaiamtm,  Nov.  13,  1&3S, 
11  S.  A  D.  7.  Where  an  uostamped  vritiDg 
is  founded  upon,  it  is  customary  for  the  Cooti 
of  Session  to  sist  process  until  the  stamp  ii 
affixed.  The  competency  of  this  has,  ho*- 
ever,  been  occasionally  called  in  questioBi 
and  it  has  been  pleaded  that  the  action  ought 
to  be  dismissed,  leaving  it  to  the  pursuer  t* 
bring  another  action  when  the  wriUng  hs* 
been  stamped.  In  a  case,  in  whicb  the  om- 
petency  to  sist  process  was  maiDtained,  Um 
LoKD  Jvbtiob-Clibk  said, "  Our  practi<«kM 
been  invariable  to  sist  process,  sod  we  will 
adhere  to  it  till  corrected  elsewhere ;"  tfst- 
Um,  June  15, 1833,  U  S.  A  D.  727, 

By  the  act  13  and  14  VicL  c.  97,  1850,  the 
penalty  exacted  for  stamping  a  document  aA«r 
it  has  been  signed  is  L.IU;  but  the  Cok- 
missioners  of  Inland  Revenue  may  remit  Um 
penalty,  in  whole  or  in  part,  if  the  doeiiDtaK 
is  brought  within  ttoAve  months  after  being 
signed,  provided  it  is  proved  to  their  satisfac- 
tion that  it  was  not  previously  stamped  by 
reason  of  accident,  mistake,  inadverteDcy,  or 
urgent  necessity,  and  without  any  wilful  d^ 
sign  to  evade  or  delay  the  payment  of  the  duty. 
If  a  deed  is  executed  by  any  one  abroad,  it 
may  be  stamped  without  payment  of  any 
penalty,  if  brought  for  that  purpose  within 
Imo  calendar  mouths  from  the  time  of  baiag 
received  in  the  United  Kingdom. 

Setting  ont  t}te  trut  Contidention. — It  is  «•- 
acted  by  48  Geo.  III.  c  149,  §§  22,  23,  tint 
in  sales,  the  consideration-money,  directly  ar 
indirectly  paid,  or  secured  or  agreed  to  te 
paid,  be  truly  expressed  in  words  at  lei^tlik 
the  conveyance ;  and  in  default,  the  pnrchsMT 
and  seller  forfeit  L.50,  and  are  charged  wtA 
fivo  times  the  amount  of  the  excess  of  duty  4mt 
beyond  what  was  actually  paid.  Putin 
liable  to  such  penalties  informing  a^uHl 
others,  are  indemnified  and  rewarded.  Fa- 
ther, where  the  consideration  is  not  (rahMt 
forth,  the  purchaser  may  recover  bMK  m 
much  as  is  not  truly  set  forth  ; 
to  65  Geo.  Ilf.  c.  184,  scb.  vooe  C 
Penalties  are  also  imposed  upon  a 
other  persons  preparing  de»U  in  wU^ll 
consideration  is  nut  truly  set  fortk  ;  4S  S 
III.  c.  149,  55  30  to  34. 

Bvidmce  in  CoKKe^iiM  wUk  (U  AtaipJEa 
— No  deed  is  efibctual  in  tm$  MMi-ni 
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Btamped  with  tbe  duties  inpowd  by  the  exist- 
ing ticts.  Previous  to  uunittiDg  lecoodary 
evidence  of  the  contenU  of  a  writing,  lost  or 
destroyed,  there  must  be  positive  or  presump- 
tive evidence  that  it  wss  properly  stamped. 
Although  it  ia  pan  judieii  to  refuse  sanctioii 
to  any  evasion  of  the  act,  yet  it  is  iocumbent 
on  the  party  who  relies  on  the  objection  that 
a  writing  is  not  stamped,  to  show  that  it  is 
within  the  operation  of  the  law,  unless  in  the 
case  of  exemption,  when  the  party  producing 
the  instrument  must  establish  the  exemption. 
It  has  been  questioned  whether  an  unstamped 
instmnient,  when  judicially  founded  on,  is  or 
can  be  at  all  recognised  in  law,  or  read  in  a 
court  of  justice.  Such  an  instrument,  how- 
ever, may  be  adduced  in  proof  of  fraud,  and 
for  certain  collateral  or  extrinsic  purposes; 
Erdcine,  Jalj  16,  1819,  2if«r.  184.  Insome 
coses  {e.  g.  a  receipt),  an  unstamped  writing 
may  be  shown  to  a  witness  to  refresh  his 
memory.  And  a  witness  was  allowed  to  look 
at  an  unstamped  contract  between  a  collier  and 
coalmaster,  to  refresh  his  memory  as  to  its 
contents;  Dickson,  Nov.  1,1816,  1  ifur.  142. 
If  an  agreement  be  written  on  unstamped 
paper,  it  eannot  be  proved  by  parole  evidence. 
The  want  of  the  stamp  voids  the  instrument 
merely,  leaving  the  party  to  resort  to  othi 
evidence.  It  is  therefore  sufficient,  in  tl 
ordinary  case,  if  the  opposite  [tarty,  on  a  !• 
fereuce  to  his  oath,  admit  the  fact,  which,  i 
absence  of  such  admission,  the  instrument 
might  have  been  necessary  to  prove;  Sett's 
Com.  i.  322. 

In  the  case  of  Matkaon  v.  Ron,  June  25, 
1847,  9  D.  1366,  an  unstamped  receipt  was 
tendered  in  evidence,  not  for  the  purpose  of 
proving  the  receipt  of  the  money  for  which 
it  was  granted,  but  for  the  purpose  of  show- 
ing the  state  of  an  account  as  it  stood  before 
the  receipt  was  granted.  The  Court,  by  a 
minority  of  nine  to  f(mr,  were  of  opinion  Uiat 
the  receipt  could  not  be  received  ;  but  in  the 
House  of  Lords  this  judgment  was  reversed; 
Hotue  of  Lords,  Uarcb  27,  1849, 6  Bell,  874. 

Spoiled  Stamps. — All  who  have  stamped 
paper  or  parchment  written  or  engrossed 
upon,  and  undesignedly  spoiled,  or  by  any 
means  rendered  unfit  for  the  purpose  intend- 
ed, and  which  has  not  been  used,  may,  on 
oath  of  the  circumstances,  to  the  satisfaction 
of  the  commissioners,  obtain  an  equal  supply 
of  fresh  stamps,  either  in  one  or  several 
stamps.  If  the  writing  has  been  executed, 
tbe  stamp  is  held  to  have  been  used,  and  is 
not  considered  a  spoiled  stamp  entitling  the 
party  to  an  allowance,  though  circnmstanceB 
should  render  it  useless.  It  is,  however,  pro- 
vided by  50  Geo.  HI.  o.  35,  §  14,  that  allow. 
ance  may  be  made  for  stamps  used  upon  any 
instrument  which   has  been  executed,   but 
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which,  by  some  mistake,  is  found  unfit  for 
the  purpose,  or  which,  by  the  death  of  any 
party  thereto,  cannot  be  executed,  provided 
such  fact  be  proved  by  affidavit  or  otherwise. 
In  general,  no  allowance  is  made  for  a  spoiled 
or  misused  stamp  after  six  calendar  months 
from  tbe  time  it  is  spoiled  or  misused.  The 
commissioners  are  directed  to  make  rules  and 
orders  for  the  regulation  of  the  allowance  for 
spoiled  stamps.  This  allowance  is  not  paid 
in  money,  but  a  ticket  is  given,  transferable 
without  indorsement,  for  an  equal  number  of 
stamps.  It  is,  however,  enacted,  by  3  and  4 
Will.  IV.  c.  97,  5  19,  that  in  any  case  where 
the  commissioners  make  allowance  for  spoiled 
stamps,  they  may,  if  in  their  discretion  they 
think  fit,  instead  of  giving  stomps,  refund  the 
amount  in  money,  deducting  the  percentage 
allowed  by  law  on  the  purchase  of  stamps  of 
the  same  description  as  those  in  respect  of 
which  the  allowance  is  made.  They  are  also 
empowered  to  refund  money  for  stamps  uot 
spoiled,  but  for  which  the  possessor  has  no 
immediate  occasion,  if  applied  for  within 
three  months  after  being  purchased. 

Exemptions  from  Slamp-Duli/. — There  are 
exemptions  from  payment  of  stamp-duty  in 
favour  of  certain  transactions  and  writings. 
If  the  agreement  do  not  admit  of  pecuniary 
estimation  («.  g.,  a  promise  of  marriage),  it 
may  be  proved  by  unstamped  letters-  On 
the  same  principle,  a  missive  containing  a 
consent  to  remove  without  warning  does  not 
reqnire  to  be  written  on  stamped  paper ; 
JfoWomi,  Dee.  17,  1831,  10  S.<ti>.  IBS.  A 
holograph  letter  by  a  party  arrested  on  a 
meditatio  fugai  warrant,  to  his  cautioner  da 
judkio  tisti,  that  he  will  not  leave  the  conn- 
try,  is  admissible  as  evidence  without  a  stamp; 
Clark,  Jan.  9,  1817,  1  Mur.  180.  All  pro- 
ceedings under  the  Scots  statutes  relative  to 
the  aliment  of  poor  prisoners  are  exempted 
from  stamp-duty ;  and  it  has  been  held  that 
a  disposition  omntttm  baftcmm,  executed  under 
an  application  for  the  benefit  of  the  Act  of 
Grace,  falls  within  the  exemption  ;  Rae,  Feb. 
23,  1837,  15  S.  &  D.  653.  An  agreement 
for  the  hire  of  a  servant  or  labourer  requires 
no  stamp ;  but  an  agreement  for  the  assign- 
ment of  an  apprentice  from  one  master  to 
another  must  be  stamped.  A  memorandum, 
letter,  or  agreement,  the  primary  object  of 
which  is  the  sale  of  goods  or  merchandise, 
requires  no  stomp.  The  following  writings 
are  also  exempted :  Bills  for  payment  of 
officers  of  the  navy  drawn  in  pursuance  of 
57  Geo.  III.  c.  20 ;  see  §  11.  Bills,  Sic,  for 
pay  and  allowance  to  local  militia  or  volun- 
teers; 57  Ow.  ///.  c.  41,  5  8.  Proceedings 
connected  with  savings  banks  and  friendly 
societies.  See  Savings  BanJa.  Friendly  So- 
eietiet.     Proceedings  relating  to  charitable 
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fuuds  naJer  59  Geo.  III.  o.  91  ;  ue  §  3. 
lusuiancea  on  farming  stock,  and  implements 
of  husbandly ;  see  3  and  4  Will.  IV.  c.  23, 
§  5,  1853.  See  Imaranee.  See  also  Chitti/ 
OR  Stamps.  Coventry  on  Stampt.  TtUUff't 
Stamp-Laws,  and  Supplement  to  do. 

Draft  and  Rectipt  Stamps. — All  drafts  or 
(ii'ders  for  the  payment  of  any  sum  of  money 
to  the  bearer  or  order,  on  demand,  are  liable 
to  a  stamp  of  one  penny,  and  there  is  now  no 
eiemptiou  in  favour  of  drafts  drawn  upon  a 
hanker  residing  within  fifteen  miles  of  the 
place  where  the  draft  was  issued.  All  receipts 
or  discharges  given  for  or  upon  the  payment 
of  money  amounting  to  L. 2  or  upwards  are  also 
liable  in  a  stamp  of  one  penny.  These  stamps 
may  be  either  impresaod  or  affixed.  Where 
adhesive  stamps  are  used,  the  party  who 
makes,  signs,  or  issues  the  document,  must, 
before  he  deliver  the  same  out  of  his  hands, 
alfix  the  proper  adhesive  stamp,  and  must 
effectually  cancel  and  obliterate  the  same,  by 
writing  upon  ithis  name, or  the  initials  thereof, 
and  the  date  of  the  day  and  year  in  which  he 
shall  HO  write  the  same,  and  in  such  manner 
as  clearly  and  distinctly  to  indicate  that  the 
stamp  has  already  been  used,  and  so  that  it 
cannot  without  fraud  be  again  made  use  of. 
In  doing  this,  the  grantor  and  receiver  of  the 
document  are  liable  in  a  penalty  of  twenty 
pounds.     See  Act  23  Vict.  c.  15,  I860. 

Heritahlt  Bonds  charg&^le  witk  Probate  and 
Inventory  Duties.—By  the  act  23  Vict,  c,  15, 
1860,  all  personal  estate  appointed  or  dis- 
posed of  by  will  under  any  power  authorising 
the  disposal,  is  chargeable  with  probate  and 
inventory  duties,  and  these  duties  are  made 
chargeable  on  such  estate.  Money  secured  on 
heritable  property,  and  by  heritable  bonds  in 
Scotland,  are  also  made  chargeable  with  those 
duties.  No  will,  testamentary  instrument,  or 
disposition  mortis  causa  is  chargeable  with  any 
stamp-duty. 

Dovblt  as  to  Su^ieney  of  Stamp. — By  the 
act  13  and  14  Vict.  c.  97,  §  14,  1860,  it  is 
provided  that  the  opinion  of  the  Commissionera 
uf  Inland  Revenue,  as  to  what  stamp-duty 
is  chargeable  on  any  deed,  may  be  obtained 
by  presenting  the  deed,  whether  previously 
stamped  or  not,  to  the  commissionera  at  the 
office,  and  paying  a  fee  of  ten  shillings.  The 
opinion  of  the  commissioners  may  be  appealed 
from  to  the  Court  of  Exchequer  at  West- 
minster. By  the  act  16  and  17  Vict.  c.  59, 
§  13,  1853,  the  opinion  of  the  commissioners 
may  also  be  obtaiued  in  the  same  manner  as 
to  whether  a  deed  is  not  chargeable  with  any 
stamp-duty. 

Stamping  of  Execntioiu.  The  eiecutious 
of  messengers  were  formerly  allowed  to  be 
authenticated  by  being  stamped — 1540,  c.  74; 
but  by  1G86,  c.  2,  this  practice  was  abolished. 
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and  the  subscription  both  of  n 
witnesses  required.     See  Bxamttom. 

Standing  Orders ;  are  the  orders  made  by 
either  House  of  Parliament  respecting  the 
manner  in  which  business  shall  be  condneted 
in  it.  The  orders  of  the  General  Anembly, 
respecting  the  management  of  business  there, 
have  also  been  called  stending  orders  ;  Ci.>nk 
Law  Stylet,  270.  Clerks  of  the  peace  and 
others  are,  by  express  statute,  ordered  to  UXt 
the  custody  of  documents  directed  to  be  de- 
posited with  thera  under  the  standing  orden 
of  either  House  of  Parliament ;  1  Tic*,  c  83. 
See  Parliament.     Private  Bills. 

Statiu  ;  a  Roman  law  term,  ugnifjiDg  s 
quality  attaching  to  persons,  in  Tirlae  of 
which  they  differed  in  the  eye  of  the  It*. 
Thus,  a  Roman  citizen  diCTered  in  ttatm*  ina 
a  stranger,  a  palerfamHias  from  s,fili\t^amSm. 
A  change  of  statas  was  called  capitit  iimi- 
ttufio,  which  was  called  mojcima,  media,  m 
minima,  according  to  the  rights  lost  or  ac- 
quired. See  Heinee.  Elem.  GS  76  and  224; 
Hank.  i.  45.  ' 

Statntfl  Iisboiir ;  is  the  amonnt  of  wofl 
appointed  by  law  te  be  fumiahed  annnallyfM' 
the  repair  of  highways  not  turnpike.  For- 
merly the  persons  liable  to  give  statute  la- 
bour were  tenants,  cottars,  and  laboarers,  in- 
cluding inhabitanta  of  royal  burghs,  artifimn. 
&c. ;  but  sailors  employed  in  distant  or  coact- 
ing  voyages,  colliers,  and  others  engaged  ia 
collieries,  were  exempted.  Heritora  do  not 
furnish  statute  labour,  but  may  be  called  oo 
to  supply  its  insufficiency.  The  number  of 
days  of  work  is  six  a  year  for  the  first  tbrtc 
years,  and  four  for  each  year  thereafter.  The 
labour  is  divided  between  two  seasona — aay 
time  before  the  last  of  June,  not  being  seed- 
time; and  any  time  after  harvest.  TIwm 
having  carts  and  horses  must  bring  tbes: 
and  others  must  bring  the  requisite  iapb- 
meuta.  The  call  to  perform  statute  labour  ■■( 
be  intimated  in  the  parish  churches  «■  the 
Sunday  preceding  the  proposed  working  4qi. 
The  penalty  for  default  of  attendance,  orlad- 
iog  a  substitute,  is  ts.  6d.  for  each  daj'sBO- 
attendauce  of  a  man,  and  2s.  6d.  for  each  diy^ 
non-attendance  of  a  man  and  boras,  -ne 
joint  board  of  justices  of  peace  aad  «■■- 
missioners  of  supply  has  full  powers  in  dito- 
miniug  the  roads  to  be  repaired,  and  ia  tf- 
portioning  and  commuting  statnte  Usv. 
Ersk.  B.  i.  tit.  4,  j  14,  wfaa  igr  Am.- 
HunUr's  Laniard  and  TenaiU ;  Naii'a  JmSm, 
voce  Highways  ;  Hutch,  /h^ms,  iL  47L  sl 
seq.;  Cteiand,  July  21,  1835,  13  &  *  JL 
1143. 

The  act  8  and  9  Vict.  e.  41*  IMI^'I 
titnled  "  An  Actfor  Amen^ogtbali 
ceruing  Highways,  Bridge^  waA  *~ 
Scotland,  and  the  making  mA  • 
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thereof  by  Statute  Service,  and  by  the  cooTer- 
sion  of  Statute  Service  into  Mooey."  By  this 
statute,  it  is  provided  that  no  person  Hh&ll 
be  liable  to  perform  statute  service,  or  be 
assessed  for  the  same,  who  is  not  a  proprietor 
or  occupier  of  lands,  buildiufiB,  or  other  herit- 
able subjects,  of  the  yearly  value  of  Twe 
Powads,  or  more.  See  the  various  provisions 
of  the  statute. 

Statute  Law.  Xbe  proper  statute  law  of 
Scotland  commences  with  those  acts  which 
were  passed  in  the  reign  of  James  I.  of  Scot- 
land, continuing  from  that  period  down  to 
the  union  of  the  kingdoms.  After  the  Union, 
the  Scotch  statute  law  is  to  he  found  in  those 
British  statutes  which  extend  to  Scotland.  A 
statute  is  held  to  be  published  by  being  printed 
and  circulated.  It  ma^  be  subdivided  into  the 
rubric  or  title ;  the  preamble,  which  states 
the  reasons  and  groi">^^  '^^  which  the  new 
enactment  has  been  made,  and  the  other  sta- 
tutes to  which  it  refers;  and  the  statutory 
part,  by  which  the  enactment  is  actually 
made.  In  explaining  the  statutory  part  of  a 
law,  the  following  rules  are  received :  That 
no  sense  is  to  be  takdn  which  implies  injustice 
or  absurdity :  That  there  is  place  for  inter- 
pretaUon  only  where  the  words  admit  of  two 
different  meanings :  That  where  they  do  not 
admit  of  a  double  meaning,  the  words  must 
be  ezplaiued  in  that  sense  only  which  they 
cao  bear,  whatever  hardship  may  be  the  con- 
sequence: That  the  interpretation  of  laws, 
where  they  admit  of  it,  ought  not  to  depend 
on  critical  refinement  or  subtle  distinctions ; 
since,  being  directed  to  the  great  body  of  the 
people,  they  ought  to  be  interpreted  in  that 
sense  which  the  words  most  obviously  bear : 
That,  when  a  law  term  of  known  legal  signi- 
fication occurs  in  a  statute,  it  is  to  be  under- 
stood, not  in  its  popular,  but  in  its  legal  sense : 
That  private  statutes  are  not  to  be  applied 
at  large  :  That,  when  the  words  of  a  statute 
are  o^ure,  their  meaning  may  be  sought  in 
a  comparison  of  them  with  other  parts  of  the 
same  statute,  or  by  a  reference  to  former  sta- 
tutes, or  by  the  usi^  of  the  country  :  That 
donbtful  laws  ought  to  receive  that  interpre- 
tation which  suits  best  with  the  avowed  in- 
tenti<»k  of  the  Legislature ;  and  that  restric- 
tive statutes  are  always  to  be  strictly  inter- 
preted. Until  the  year  1793,  all  acts  of  the 
same  session  of  Parliament  were  held  to  com- 
mence their  operation  on  the  same  day;  and 
as,  in  ancient  times,  the  royal  assent  was  re- 
served till  the  end  of  the  session,  the  whole 
enactments  of  each  session  were  considei-ed  as 
one  statute.  The  Chancery  enrolment  of 
acts  specified  no  date  except  that  of  the  com- 
mencement of  the  session,  and  accordingly  all 
acts  were,  in  legal  construction,  held  to  have 
been  in   force  from  that  day.     The  incon- 
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venience  and  Injustice  of  this  construction, 
which  made  every  statute  an  ex  post  facto  law, 
led  to  the  act  33  Geo.  III.  c  13,  directing 
the  clerk  of  Parliament  to  indorse  on  every 
act  the  date  when  it  receives  the  royal  assent, 
and  declaring  that  this  indorsement  shall  be 
taken  to  be  a  part  of  the  act,  and  the  date  of 
its  commencement,  where  no  other  commence- 
ment is  provided  therein.  Since  that  time, 
the  date  of  the  royal  assent  is  printed  under 
the  title  of  every  act.  In  November  1797,  a 
standing  order  was  made,  that  the  duration  of 
every  new  temporary  act  should  be  expressed 
in  the  title  and  last  clause  of  the  act ;  and 
another  order  requires  distinct  acts  for  the 
revival  and  for  the  continuance  of  expiring 
laws ;  but  these,  which  were  called  "  hotch- 
potch acts,"  and  until  1806  were  usually 
founded  upon  successive  reports  of  the  Expii'- 
ing  Law  committee,  have  been  superseded  liy 
a  separate  act  for  reviving  or  oontiouiug  each 
expiring  law  thought  fit  to  be  continued.  It 
was  enacted  by  48  Oeo.  III.  c  lOfi,  that  when 
a  bill  is  introduced  for  the  continuance  of 
any  act  expiring  within  the  session,  and 
such  act  expires  before  the  continuing  bill 
has  received  the  royal  assent,  the  continu- 
ing act  shall  be  held  to  have  effect  from  the 
date  of  the  expiration  of  the  act  intended 
to  be  continued.  In  the  end  of  the  session  in 
which  Geo.  III.  died  aud  Geo.  IV.  succeeded, 
an  act  was  passed  continuing  till  the  next 
session  such  acts  as  should  expire  within  a 
limited  period  ;  but  this  wss  not  done  at  the 
death  either  of  George  IV.  or  William  IV. 
Soon  after  the  union  with  Ireland,  it  was 
enacted  by  the  last  session  of  41  Geo.  III. 
c.  90,  that  the  publications  of  statutes  by  the 
King's  (Queen's)  printer  should  be  deemed 
legal  evidence  in  Great  Britain  and  Ireland 
respectively;  and  this  law  is  retrospective 
with  regard  both  to  British  and  Irish  Acts  of 
Parliament,  as  well  as  prospective  with  re- 

gird  to  the  statutes  of  the  United  Kingdom. 
n  the  subject  of  statute  law  generally,  as 
well  as  for  the  construction  of  particular  sta- 
tutes, consult  the  following  authorities:  Ersk. 
B.  i.  tit.  21,  5  37  ;  Bank.  B.  i.  tit.  24,  §  60  ; 
Stair,  B.  i.  tit.  1,  §  16 ;  BdPs  Princ.  §^  1701, 
2035  ;  Kamei'  Equili/,  220,  235,  250 ;  Stair's 
Manual,  h.  t. 

Btatates,  Index  of  important  statutes 
affecting  Scotland  passed  during  the  current 
reign  :— 

Absent  Perions,  Proteetitm  of  Property  of. 

12  and  13  Vict.  c.  51,  1849. 
Ads  of  PaHiamenl,  Abbreviation  of. 

13  Vict.  c.  21, 1850. 
Advocations  and  Suspension. 

1  and  2  Vict.  0.  86,  1838. 
Affirmations, 

18  Vict.  c.  25, 1865. 

h  Goot^lc 
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22  Vict.  c.  10, 1859. 
Artenie,  Sale  of. 

HVict.  c.  13, 1851. 
Atttstt^  Taxes. 

13  »Dd  14  Vict.  c.  97,  1850. 

16  and  17  Vict.  c.  90, 1853. 

17  Vict.  c.  1, 1854. 
20  and  21  Vict.  o.  28, 1857. 

Bankrupt!,  Sequetiralion  of. 

2  and  3  Vict.  c.  41, 1839. 

16  and  17  Vict.  c.  53,  1853. 

19  and  20  Vict.  c.  79, 1856. 
Bankrupt  Law,  AmendmeTit  of. 

64  Oeo.  III.  c.  137,  Rthlmg  to  Judicial 
Procedure  and  Seeuritiet  for  J)ebts. 

19  and  20  Vict.  c.  91, 1856. 
Bankrupky,  Removal  of  DouhU  as  to  the  Law 

of  BaiAraptci/  and  Real  Seeuritiet. 

20  and  21  Vict.  c.  19.1857. 

Bank  Notes,  Forgery  and  Counterfeiting  of. 

16  Vict.  c.  2,  1853. 

Rtgittration  of  (ft«  7«<iM  i^. 

8  and  9  Vict.  c.  3S,  1845. 

Bankers,  Amendment  of  the  Law  relating  to 
Drafts  on. 

19  and  20  Vict.  c.  25,  1856. 

21  and  22  Vict.  c.  79,  1858. 
Banking  Companies,  Amendment  of  the  Lam 

relating  to. 

20  and  21  Vict.  c.  49, 1857. 
Banks — Registration  of  Joint' Slock. 

9  and  10  Vict.  c.  75, 1846. 

17  and  18  Vict.  c.  73, 1854. 

19  Vict.  c.  3, 1856. 
Limited  Liahilitg  (f  Joint- Stock. 

21  and  22  Vict,  c  91,  1858. 
Savings. 

16andl7  Vict.  c.  46, 1853. 
19aDd20  Vict.  c.  41,1856. 

22  and  23  Vict.  c.  53, 1859. 
Bills  of  Lading. 

18  and  19  Vict.  o.  Ill,  1855. 
Births,  Registration  of. 

17  and  18  Vict.  c.  80, 1854. 

18  Vict.  c.  29, 1855. 
Bribery  at  Eleetiont. 

4and5  Vict.  c.  57, 1841. 

17  and  18  Vict.  c.  102, 1854. 

21  and  22  Vict  e.  87, 1858. 
BuUion,  Sale  of. 

16  Vict.  c.  29, 1853. 
Burgage  Tenure. 

lOandll  Vict  c.  49, 1847. 
Burghs,  Police,  ic. 

9  Vict  c.  17. 

10  Vict  c.  49. 
10  and  11  Vict  c  37, 1847. 

15  and  16  Vtct  c.  32, 1852. 

16  Vict  c.  26, 1853. 
16  and  17  Vict  c.  93, 1853. 

20  and  21  Vict  c.  72, 1857. 

21  and  22  Vict  c  65, 1868. 
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Burghs,  Abolition  of  Exduiive  Prmlegt  ¥ 
Trade  in. 
9andl0  Vict  c  17, 1848. 
Burgh  Registration. 

19  and  20  Vict  o.  58,  1856.    (See  EW- 
tion.) 

18  and  19  Vict  c  68,  1855. 

20  and  21  Vict  c.  42,  1857. 
Commerce  and  Trade,  Amendment  i^  tin  Lti 

relating  to  the  Law  of. 

19  and  20  Vict.  cc.  60  and  97, 1856. 
Commissioners  of  Supply. 

19  and  20  Vict.  c.  93,  1856. 

20  Vict  c.  11,  1857. 
Companies  Clauses  Conseiidatieit  AeL 

8  and  9  Vict.  c.  17, 1845. 
Confirmation  of  Executors. 

2land22  Vict  c.  56, 1858. 

22  and  23  Vict  c.  30, 1859. 
Constables. 

2  and  3  Vict  c.  65, 1839. 

8  and  9  Vict.  c.  3, 1846. 
Court  of  Session. 

1  and  2  Vict.  o.  118. 

2  and  3  Vict.  c.  36, 1839. 
13  and  14  Vict  c.  56, 1856. 
20  and  21  Vict  c.  56, 1857. 

Court  <f  Exchequer. 

I  Vict  c.  65,  1837. 

18  and  19  Vict.  c.  90, 1855. 

19  and  20  Vict  c.  56,  1856. 
22and23  Vict  c.  21, 1859. 

Court  of  Justiciary. 

II  and  12  Vict  0.79, 1848. 
Crown  Charters. 

10  and  11  Vict  c.  51, 1847. 
Cruelty  to  Animals. 

13  Vict  c.  92, 1850.       ' 

17  and  18  Vict,  c  60, 1854. 
Dea&s,  Registration  of. 

17  and  18  Vict  c.  80,  1854. 

18  Vict  c.  29,  1855. 

Deeds,  Abolition  of  unnecessary  Forms  of. 

19  and  20  Vict.  c.  89, 1856. 
DUigenee,  Personal  Diligence,    Arrtstmn^ 

and  Poindings. 
1  and  2  Vict  c  114, 1838.1 

9  and  10  Vict  c.  67, 1846. 
Drainage. 

9  and  10  Vict  c.  101,  1846. 

10  and  11  Vict  c  113, 1847. 
Ilandl2  Vict  c  119, 1848. 

12  and  13  Vict  o.  100, 1849. 

13  and  14  Vict.  c.  31, 1850. 
19  Vict.  c.  9,1856. 

Education,  Titles  to  Schoalt. 

13  Vict.  c.  13, 1860. 
Education,  Parliamentary  ffrmU. 

18  and  19  Vict.  o.  131,  ISSff. 
Election  of  MagistnUeM. 

15  and  IS  Viet  e.  38.  UMt 
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16  Vict.  c.  26, 1853. 

Memberg  of  Parliament 

U  and  12  Vict.  cc.  18  and  98, 1848. 
ISandlfi  Vict.  c.  57,1852. 

16  Vict.  0.  28, 1853. 

17  and  18  Vict.  c.  102, 1854. 

18  Vict.  c.  24,  1855. 

19  aod  20  Vict.  c.  58, 1S56. 
Eleeiim  of  Peer*. 

10  and  11  Vict.  c.  62, 1847. 

14  and  15  Vict,  c  87, 1851. 

15  and  16  Vict.  c.  35,  1852. 
Emigration,  Advaneafor. 

14»ndl5  Vict.  c.  91,  1851. 
Entail,  Feat  and  Leatei  to   Ckureha  and 
Sdioolt. 

3  and  4  Vict,  c  48, 1840. 
■  Leatei  and  Excambiom, 

1  and  2  Vict.  c.  70,  1838. 
Ammtdment  ^  the  Late  of. 

11  and  12  Vict.  o.  36, 1848. 

16  and  17  Vict,  c  94, 1853. 
Evidence. 

3  and  4  Vict.  &  59, 1840. 
16  Vict,  c  27, 1852. 
16  Vict.  c.  20, 1853. 
19  and  20  Vict.  c.  113, 1856.   Sec  Wit- 
neues. 
Faetoriet. 

7  Vict  c.  15, 1844. 

8  and  9  Vict.  c.  29, 1845. 

9  and  10  Vict.  C  40,  1846. 

10  Vict.  c.  29, 1847. 

13  and  14  Vict.  c.  54, 1850. 
16andl7  Vict.  c.  104,  1853. 

19  and  20  Vict.  c.  38, 1856. 
Faeton,  Judicial. 

12  and  13  Vict,  c  51, 1849. 
Fiiheriei,  Deep  Sea. 

13  and  14  Vict.  c.  80, 1856. 
UandlS  Vict.  0.26. 

Berring. 

10  and  11  Vict  c.  91, 1847. 
14andl5  Vict.  c.  26, 1851. 

21  and  22  Viet.  c.  69, 1858. 
Ogilert. 

3and4  Vict,  c  74, 1840. 
MnaAa. 

10  and  11  Vict.  c.  47, 1847. 
—  —  SiUmon. 

7  and  8  Vict.  c.  96. 1844. 
Salmon,  Twetd. 

20  and  21  Vict  o.  148, 1857. 

22  and  23  Vict.  c.  70, 1859. 
.  Salmon,  Tag. 

21  and  22  VicU  c  26, 1858. 
Trout. 

8  and  9  Vict.  c.  26, 1845. 
Friendiy  Socittiet. 

ISandU  Vict.  c.l!5, 1850. 
15andl6  Vict  c  65, 1852. 
16  and  17  Vict  e.  123, 1663. 
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17andl8  Vict  c  56, 1854. 

18andl9  Vict  c.  63, 1855. 

21and22Victc.  101, 1868. 
Gmm  Certijkatet. 

11  and  12  Vict  c.  30,1848. 
. Ifight  Poachinff. 

7  and  8  Vict.  c.  29,  1844.  • 
Eare»,  Killing  ef. 

11  and  12  Vict  C  30, 1848. 
BtaMh  of  Towne. 

19  and  20  Vict  c.  103, 1856. 
Heritable  Seenritia. 

8  and  9  Vict  c.  31, 1846. 

10  and  11  Vict,  c.  50, 1847. 

17  and  18  Vict.  c.  62,  1854. 
Highland  Roads  and  Bridges, 

llandl2  Vict  e.  40, 1848. 
14  and  16  Vict.  c.  66, 1851. 
Howes,  Dutist  on. 

14  and  16  Vict  c.  36, 1851. 
Worhinq-Clastes'. 

18  and  19  Vict  c.  88, 1856. 
Lodging. 

19  and  20  Vict.  c.  103, 1866. 
Impriiimmenl  for  Diiit. 

19  and  20  Vict  c.  46, 1856. 
ImpTOvaaent  of  hand. 

19  Vict.  c.  9, 1856.     (See  Drainage.) 
Income  Tax. 

5  and  6  Vict  c.  35, 1842. 
8  Vict  c.  4, 1846. 

11  Vict  c.  8, 1848. 
14  Vict  c.  12, 1861. 
16  Vict  c.  20,  1852. 

16  and  17  Vict  c  34, 1853. 

17  Vict,  cc  10  and  24,  1854. 

18  Vict  0.  20, 1865. 

20  Vict.  c.  6,  1857. 

20  and  21  Vict.  c.  28,  1857. 
22and23  Vict  c.  18, 1859. 
23  Vict  c  14,  1860. 
Relief  in  Assessing  Lands. 

19  and  20  Vict.  c.  80,  1866. 

Abatement*  for  Atsuranee  on  Lives. 

16  and  17  Vict  c.  91, 1853. 

17  and  18  Vict  c.  40, 1854. 

18  and  19  Vict.  c.  35, 1855. 
19and20  Vict  c.  33, 1856. 

20  and  21  Vict  c  6, 1867. 
Jndnslriai  and  Provident  Societies. 

16andl6  Victc.  31,  1852. 
17  and  18  Vict.  o.  26, 1854. 

19  and  20  Vict  e.  40, 1856. 
Reformatory  iSfcioois. 

17  and  18  Vict  cc.  74  and  86, 1854. 

18  and  19  Vict,  c  87, 1856. 

19  and  20  Vict.  cc.  28  and  109, 1855. 
Infeftment, 

8  and  9  Vict.  c.  35, 1946. 
JnleMtaey. 

18  Vict  c.  23, 1865. 
Joint.  Stodc  Banks.  .^  . 

h  Cockle 


ru  STA 

7  and  8  Vict.  c.  113,  1844. 

9  and  10  Vict.  c.  75,  1846. 
17  and  18  Vict.  c.  73, 1854. 

19  Vict.  c.  3. 1856. 

20  and  21  Vict.  c.  49, 1857. 

2 1  and  22  Vict.  c.  91,  1858.       . 
Joint' Stock  Companies. 

7  and  8  Vict.  c.  95,  1844. 

11  and  12  Vict.  c.  45,  1848. 

12  and  13  Vict.  c.  108, 1849. 

19  and  20  Vict.  c.  47,  1856. 

20  and  21  Vict.  cc.  14, 78,  and  80, 1857. 

21  and  22  Vict.  o.  60, 1858. 
Jury,  Verdicts. 

17  and  18  Vict.  c.  69, 1864. 

22  and  23  Vict.  c.  7, 1859. 
Lta»t3,  Registration  ^  Long. 

20  and  21  Vict.  c.  26, 1857. 
Legacies,  Duties  on. 

16  and  17  Vict.  o.  51, 1853. 
Land,  Titles  to. 

21  and  22  Vict.  c.  76,  1858. 
Transference  of. 

10  and  1!  Vict.  cc.  48  and  49, 1847. 
Land-Tax,  Redemption  of. 

16  and  17  Vict,  cc  74, 90,  and  1]  7, 1853. 
Payment  of, 

20  and  21  Vict.  c.  28,  1857. 
Lands  Clatttes  Consolidation  Act 

8  Vict.  c.  19, 1845. 
Valuation. 

17  and  18  Vict.  c.  91. 1854. 

20  and  21  Vict.  c.  58, 1857- 
Low,  Aeceriainment  of. 

22  and  23  Vict.  c.  63,  1859. 
Legitimacy,  Procedure  for  Declaring. 

21  and  22  Vict,  c.  93,  1858. 
Lunatiei. 

4  and  5  Vict.  c.  60,  1841. 

15  and  16  Vict.  c.  48, 1852. 
20and2l  Vict.  c.  71,  1857. 
21  and  22  Vict.  o.  89, 1858. 

Mairiage,  Amendment  of  Lavi  of. 

19  and  20  Vict.  c.  96,  1856.     • 
Procedure  for  Declaring  Validity  of. 

21  and  22  Vict.  c.  93, 1858. 
Registration  of. 

17  and  18  Vict,  c  80, 1854. 

18  Vict.  c.  29, 1855. 

Member  of  Parliament.     (See  Election,) 
Mercantile  Law  Amendment, 

19  and  20  Vict.  cc.  60  and  96,  1856. 
Merchant  Skipping. 

16  and  17  Vict.  c.  131, 1853. 

17  and  18  Vict  cc.  104  and  120, 1854. 

18  and  19  Vict.  c.  91, 1855. 
Militia. 

17  Vict.  e.  13, 1854. 

17  and  18  Vict.  cc.  106  and  108,  1854. 

18  and  19  Vict.  c.  100,  1855. 

20  and  21  Vict.  c.  82, 1857. 
JTiJiM,  Inspection  of. 
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13  and  14  Vict.  c.  100, 1850. 
18  and  19  Vict.  c.  108,  1655. 
Ministers,  Admission  of. 

6  and  7  Vict,  c  61, 1843. 
Moveable  Succession. 

18  Vict.  c.  23, 1855. 
Jfttisance. 

11  and  12  Vict,  c  123, 1843. 

12  and  13  Vict.  c.  Ill,  1849. 

19  and  20  Vict.  c.  103,  1856. 

20  and  21  Vict.  c.  73,  1857. 
Oaths.     (See  AffirmtUiont.) 
Parishes,  Erection  of. 

7  and  8  Vict.  c.  44, 1844. 
Parliament,  Abbreviation  of  Acts  of. 

13  Vict.  c.  21, 1850. 

Shortening  the  Time  rejittred  for  i^ 

sembtiag. 
15  VicL  c.  23, 1852. 
R^etUing  etrtain  DisabilttieM  on  Mem- 
bers of, 
15  and  16  Vict.  o.  43, 1852. 
Abolition  of  Property  Q»aUjieatiim. 

21  and  22  Vict.  c.  26,  1858. 
Partnership.     (See  Joint-Slock  Compatia.) 
Parochial  Schoohnatters. 

8  and  9  Vict,  c  40, 1845. 

17  and  18  Vict.  c.  98, 1854. 
20  and  21  Vict  c.  59, 1857. 

Patentt. 

15  and  16  Vict,  c  83, 1852. 

16  Vict  c.  5, 1853. 

16  and  17  Vict  e.  115,1853. 
PawnbriAers. 

19  and  20  Vict  c.  27, 1856. 
Penal  Servititdt. 

16  and  17  Vict.  c.  99, 1853 

20  and  21  Vict.  c.  3, 1857. 
Police. 

13  and  14  Vict.  c.  33, 1850. 
20  and  21  Vict  c.  72, 1857- 

Poisons,  Sale  of. 

14  and  15  Vict.  c.  13, 1851. 
Poor. 

8  and  9  Vict.  c.  83, 1845. 
19and20  Vict  c.  117, 1856. 
Post,  Transmisstoa  ^  Pablieation*  ly. 

18  Vict  c.  27, 1855. 
Prisons. 

2  and  3  Vict.  c.  42, 1839. 
7and8  Vict  c.  34,  1844. 

11  and  12  Vict  c.  88, 1846. 
14«ndl5  Vict.  c.  27,1851. 

Regulating  Prison  at  Pvlk. 

5  and  6  Vict  c.  67,  1842. 
Proxy,  Duties  on  iBstnimenU  »f. 

19  and  20  Vict  c.  81, 1858. 
Publicans'  Licenses. 

U  and  12  Vict  c.  M.  Iftttk     *• 

16  and  17  Vict  0.  67i  le^   Ol 

Puiitf  ProteeUon.  ■    ^m 

12  and  13  Viet.  c.  61,  09*,*  '^^ 
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2  and  3  Viot.  c.  65, 1839. 

13  and  14  Vict.  c.  83, 1850. 

17  and  18  Viot.  c.  31,  1854. 
22  and  23  Vict.  c.  59,  1859. 

Railieay  Clautes  Comclidation  Act. 

8  and  9  Vict.  c.  33,  1845, 
RealSeeurilia,t0  remove  DoubU  m  to  Law  of  . 

20  and  21  Vict  o.  19, 1857. 
Reyistratim  of  Satinet. 

a  and  12  Vict.  c.  74, 1848. 
ReUpout  Worthip  Titla. 

13  Viot.  c.  13,  1850. 
Liberty  of. 

18  and  19  Vict.  c.  86,  1855. 
Raadit.  ait^  Bridga. 

8  and  9  Vict  c.  41, 1845. 
.  Sawistt.    (See  A^'«Jroii'im.} 
S<mng  Bavkt. 

16  and  17  Viet.  c.  45, 1853. 

19  and  20  Vict  c.  41, 1856. 
iieiool  ffraato. 

18  and  19  Viot  c.  131,1855. 
'SWot*.    (S«e /mitutnii/.) 
Sites  for. 

12  and  13  Vict  c.  49, 1849. 

14  Vict,  c  24, 1851. 
■  '       EndowmmUtf, 

1  and  2  Vict.  c.  87, 1838. 
Sehoohuuttrt,  Sahriei  of. 
8  and  9  Vict.  c.  40, 1845. 

17  and  18  Vict  c.  98, 1854. 

20  and  21  Vict.  o.  59, 1857. 
Securitiet.    (See  HmlMe.) 
SeguettraHoH.     (See  Bankrupt.) 
Service  of  Stirs. 

10  and  11  Viot  «.  47, 1847. 
Settiott.     (See  Court.) 
Sheriffs,  Interpretation  Act. 

1  Viot.  c.  39, 1837. 
Sher^  Court. 

1  and2  Vict  c.  119, 1838. 

16  and  17  Vict.  c.  80, 1853. 
/dipping.     (See  Merchant.) 
SmaiiD^As. 

1.  Viot  c.  41, 1837. 

12andl3  Vict  c.  34, 1849. 
Stamps  and  Taxes,  Conti^idation  i^  Beards. 

12  Vict  c.  1, 1849. 
Stamp  Duties. 

13  and  14  Vict  c.  97,  1850. 
16  Vict  c.  5,  1853. 

16  and  17  Vict.  cc.  59  and  63, 1853. 
17andl8  Vict  c.  83,  1854. 

18  and  19  Vict.  c.  78, 1855. 

19  and  20  Vict  c,  81, 1856. 

21  and  22  Vict  c  20, 1858. 

22  and  23  Vict.  c.  24, 1859. 

23  Vict  c  15,  1860. 
Satute  Labour. 

8  and  9  Vict.  c.  41, 1845. 


STA 


78$ 


Succession,  Duties  on. 

ISandl?  Vict  0.51,1853. 
Moveable. 

18  Vict.  c.  23, 1856. 
Supply,  Commissioners  of. 

19  and  20  Vict  c.  93,  1856. 

20  Vict  c.  11,  1857. 
Superannuation  Act. 

22  Vict  c.  26,  1869. 
Tarif,  Consolidation  of  Customs  Duties  Act. 

16  and  17  Vict.  c.  106, 1853. 

18  and  19  Viot  c  97,  1855. 
7*0X0,  Auesied. 

13  and  14  Vict  0.  97, 1850. 

16  and  17  Vict.  o.  90, 1853. 

17  Vict.  0.1,1864. 

20  and  21  Vict  c.  28, 1857. 
Tea,  Duties  en. 

18  Vict  00. 9  and  21, 1855. 

20  Viot.  0. 15. 1857. 

Tiilet  of  Religious  Congregaliom, 

13  Vict.  c.  13, 1850. 
•^^  to  Lands. 

21  and  22  Vict  0.76, 1858. 
Tovmt,  Police  and  Hetdlh  of. 

13  and  14  Viot  c.  33,  1850. 

19  and  20  Vict  c.  103, 1856. 
Trade  and  Commerce. 

19  and  20  Vict  0.  60, 1856. 
Transportation. 

16  and  17  Vict,  c  99, 1853. 

20  and  21  Vict  c  3,  1857. 
Treating  M  Elections. 

17  and  18  Vict  c.  102, 1854. 
TricUs  by  Jurv,  Verdicts  on. 

17  and  18' Viot  o.  59, 1854. 
TumpSce  Roads. 

12  and  13  Vict.  eo.  31  and  87, 1849. 
Toy  Fishery. 

21  and  22  Vict  c  26, 1868. 
Tweed  Fishery. 

20  and  21  Viet.  c.  148, 1857. 
Vntversities,  Admission  of  Prtfusors  to  Lay 

Chairs. 

16  and  17  Vict,  c  89, 1853. 
Qovenment  of. 

21  and  22  Vict  0.  83, 1858. 
Usury. 

1  Vict  c.  65, 1837. 

2  and  3  Vict,  c  37, 1839. 

13  and  14  Vict  c.  66, 1850. 

17  and  18  Vict  c.  90, 1854. 

Vagrant  Children.     (See  Industrial  and  Re- 
formatory Schools.) 
Valwition  of  Lands  and  Heritages, 

17  and  18  Vict  c.  91, 1854. 

20  and  21  Vict.  c.  58, 1857. 
Verdicts  by  Jury. 

17  and  18  \ict  c.  59, 1854. 

22  and  23  Vict  c.  7, 1859. 
Windows,  Repvd  Duties  on  DweUing-Heusa 

14  and  15  Vict  o.  36, 1851.  , . 


186 


STB 


WitmittM  out  of  Juritdietim. 

17  and  18  Vict.  c.  34, 1664. 

22  Vict.  c.  20,  1859. 
Waget,  Arrtttmtnt  (^, 

1  Viot.  c.  41, 1837. 

8  and  9  Vict.  c.  36, 1846. 
Workmen,  Combination  of. 

22  Vict.  c.  34,  1859. 
Weights  and  Meawra,  Ainen^ne^  of. 

5  and  6  Will.  IV.  c  63. 

22  and  23  Vict  e.  56, 1859. 
Steam-Fower,  Leate  (f.     Sea   MitRvfac- 
toriet. 

Steam-Teueli.  Steun-boata  fall  undei 
the  edict  Nautai  CaufxiM* ;  Bdri  Con.  i.  467 
Brown't  Synop.  1412,  2307.  It  ii  culpable 
homicide  when  death  ii  oecMioned  through 
want  of  caution  or  neglect  of  the  rnlei  in 
managing  a  tteam-Te«Bel.  The  master  must 
hare  one  or  more  penons  conttwitly  on  the 
look-out,  BO  an  to  Iia*e  a  clear  view  of  the 
venel'a  course.  At. night,  or  in  bazj  ireather, 
a  light  must  be  kept  hnming  in  a  conapicuoag 
part  of  the  revelt  and  in  a  crowded  channel 
a  bell  mnat  be  rung  or  a  bom  sonnded,  if 
customary.  Veosels  meeting,  Bt«er  each  to 
the  left;  and  where  one  overtakes  another 
Bailing  in  the  same  direction,  the  one  which 
proposes  to  pass  steers  to  the  right,  the  other 
to  the  left.  The  vessel  having  the  advantage 
of  wind  and  tide  makes  way  for  the  one  beat- 
ing up  against  it,  and  the  vessel  in  motion 
is  hound  to  avoid  the  one  stationarj  or  at 
anchor.  The  man  at  the  helm  is  bound  to 
obey  the  orders  of  the  captain ;  and  the  man 
on  the  look-out  is  exonered  if  he  gives  the 
due  notification  to  the  former  of  these  parties. 
When  a  pilot  is  taken  on  board  for  a  parti- 
cular  piece  of  navigation,  he  is,  for  the  time, 
responsible  for  the  navigation  of  the  ressel, 
Alison's  Prine.  122  ;  Steele,  77. 

Steelbow  Qoods ;  consist  in  com,  cattle, 
straw,  and  implements  of  husbandry  delivered 
by  the  landlord  to  bis  tenant,  by  means  of 
which  the  tenant  is  enabled  to  stock  and  la- 
hour  the  farm,  and  in  consideration  of  which 
be  becomes  bound  to  return  articles  equal  in 
quantity  and  quality  at  the  expiration  of  the 
lease.  Stair,  £.  i.  tit.  11,  $  4 ;  B.  ii.  tit.  3, 
S  81 ;  B.  iii.  tit.  6,  $  58 ;  Mora's  Notes, 
p.  coii. ;  ErA.  B.  ii.  tit.  6,  §  12 ;  B.  iii.  tit  1, 
18 ;  Sa«t.  i.  35S  ;  Bdi's  Pnne.  §§  208, 1264 ; 
lUtut.  1264  ;  B^l  on  Leases,  i.  335 ;  Bmfer's 
Landlord  and  Tenant ;  Brown's  Sgnop.  h.  t 
See  Lean.     Dung.    Fodder. 

Stellionate;  isaterm  applied, in  the  lawof 
Scotland,  either  to  any  crime  which,  though 
indictable,  goes  under  no  general  denomina- 
tion, and  is  punishable  arbitrarily,  or  to  any 
civil  delinquency  of  which  fraud  is  an  ingre- 
dient Those,  &  g.,  who  grant  double  con- 
veyances of  the  same  subject,  are  guilty  of 
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this  crime— 1640,  c.  106 ;  1692,  c  140 ;  aid 
are  punish  able  arbitrarily  in  their  peraonasd 
goods,  besides  becoming  infaaioaa.  The  eog- 
nisanoe  of  fifandnlent  kaDkruptcy,  om  kiul 
of  stellionate,  is  competent  to  Uic  Coart  of 
Session,  who  may  inflict  any  poniahneat  for  it 
short  of  death,  though  a  remit  to  the  Jnstidarj 
is  the  usual  practice;  1696,  c5;  1621,c]^; 
33  Qeo.  in.  a.  74;  64  Qeo.  III.  e.  11; 
EtA.  B.  ir.  tit.  4,  $  79;  Hume,  L  323; 
Alison's  Prine.  624 ;  B^sCmn.  i.  266;  Km^ 
Equity,  305  ;  Kane^  StaL  Law,  K.  L  ;  Brmt'i 
Synop.  632. 

Bteat  and  Stantntuten.  Stent  is  aa  oM 
word  for  a  tax,  impost,  or  duty,  and  a  itmt- 
master  is  a  person  named  to  allocato  the  stest 
on  the  persons  liable.  In  the  case  of  Wiaier  i. 
Magistrates  of  Edit^mryh,  Dec  21, 1B37, 16  S. 
276,  the  validity  of  the  s^ipouitniaat  af  tkt 
stcntmasters,  who  allocate  tha  ananity-Ui 
and  impost  in  Edinburgh,  was quMtioned.  Thi 
act  directed  that  three  stentmasten  dunM 
be  "  chosen  and  sworn  by  the  Tovn-CooMil.'' 
It  was  objected  that  the  Hagiatrataa,  and  Ht 
the  Town-Council,  had  chosen  them,  aodt^ 
tbey  bad  not  been  duly  sworn ;  and  on  thesr 
grounds  it  was  pleaded,  that  the  n<MBiBatua 
was  invalid,  and  that  therefore  the  vtentii^ 
and  collection  of  annuity  and  impost  foOsv- 
ing  on  it  were  illegal.  In  pUTSoanoe  of  thm* 
views,  a  bill  of  suspension  and  intcviin 
against  the  collection  of  arrears  was  pfcsentiil, 
and  after  a  full  discussion  on  nwrm,  passd 
nnanimonsly  by  the  First  Dirisioo — tha  s^- 
nian  of  the  Court  being,  that  the  dntiea  vsn 
incompetently  stented  for.  See,  en  St«ni  ge- 
nerally, the  oases  cited  in  BromCs  Sfif- 
pp.  S02-3,  2023. 

Sterility ;  barrennen.  Where,  fh^  4* 
effecta  of  inundation,  the  devoatsktioa  rf  a 
foreign  enemy,  or  fVom  any  oUer  inentakb 
accident,  lands  possessed  by  a  tenant  da  asl 
yield  a  crop  sufBcient  to  pay  the  ezpaoMof 
seed  and  labour,  no  rent  is  payaUa  ta  fte 
landlonl;^(a>r,B.i.titl&,§$2aDdS.  Brt, 
although  such  extraordinary  starilitj  Bifia- 
lieve  the  tenant  from  payment  of  r^rt*  lIlA 
not  lay  tho  landlord  under  any  oUi 
indemnify  bim  for  the  expense  of 
labour.  The  landlord  loses  his  ran 
tenant  the  expense  of  cnltiratioa, 
can  show  that  the  accident  baa  ar 
some  fault  of  the  landlord.  The  U 
not  be  relieved  from  payment  of 
loss  has  arisen  from  his  haTingam 
or  from  the  natural  exhaartiga  «f 
leitber  will  he  he  relierad  ftfs  j 
of  accidents  befalling  the  mmi0ir. 
ing  or  reaping.  JSrsk.  K  0.  ML 
Stair,  B.  i.  tit.  16,  §8 ;  ibri$'M 
Bank.  i.iS2i  Kama' Priat.^M 
216;  SeU  onLetm,  U,iakl.r 
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tori  Md  Tenant:   Skat^t  Digat,  pp.  290-1 

Stflrlin^iu;  a  kind  of  vught,  oontalniDg 
thirtj-two  corns  or  graioB  of  wheat.  Accord- 
ing to  Skene,  tbe  exprenion  "■terUDg,"aa 
applied  to  money,  comes  from  its  weighing  a 
certuD  number  of  grains ;  the  sterling  penny 
in  JBo^and  having  weighed  thirty-two  grains. 
Skme,h.t. 

Steward-- Steward  of  SeotUnd.  The 
steward  was  an  officer  appointed  by  the  King, 
with  jorisdietion  orer  Crown  lands,  and  with 
the  tame  power  as  that  of  a  lord  of  regality ; 
1540,  c.  97.  His  jurisdiotion,  which  varied 
with  eircnmstances,  was  generally  heritable, 
nottl  the  20  Geo.  II.  c.  43,  which  abolished 
all  minor  stewartries,  and  annexed  the  re- 
mainder. The  judicial  ofBce  of  steward  is 
the  same  in  everything  bat  name  with  that  of 
sheriff.  It  is  declared  by  express  statute  that 
the  words  sheriff,  sberiff-clerk,  &e.,  in  any 
existing  or  future  statute,  shall  be  held  to 
apply  fo  steward,  steward-clerk,  &c. ;  1  Ykt. 
c  39.  See  GoMty.  The  Stemxrd  e/SeotioMd 
was  an  officer  of  the  highest  dignity  and 
trust.  He  administered  the  Crown  revenues, 
superintended  the  affairs  of  the  household, 
and  possessed  the  privilege  of  holding  the  first 
place  in  the  army  next  to  the  king  in  the 
lay  of  battle.  From  this  office  the  royal 
lioDse  of  Stmart  took  its  surname.  But  the 
>fflce  Tas  sunk  on  their  advancement  to  the 
throne,  and  has  never  since  been  revived. 
Bank,  B.  ii.  tit.  3,  5  IS ;  B.  iv.  tit.  14,  §  4 ; 
B.  iv.  tit.  15,  5  2 ;  B.  iii.  Ut.  10,  S  28;  irafc. 
B.  i.  tit.  4,  §§  7, 10, 11. 
Stewartry.  See  County. 
StiUioidii  Serritas ;  a  Roman  law  arban 
ervitade,  whereby  a  proprietor  was  obliged 
0  permit  the  drop  from  the  roof  of  his  neigh- 
■onr'a  house  to  fall  into  his  ground.  By  the 
aw  of  Scotland,  a  proprietor  who  boa  no  right 
f  serritude  cannot,  withont  pemiiesion,  Vuild 
q  as  to  throw  either  the  eaves-drop,  or  the 
ain  water  from  his  roof  collected  in  a  spout 
i^&Ued  jtunen  in  the  Roman  law),  on  the 
ropATty  of  a  neighbouring  proprietor.  Siair, 
t.  ii.  tit.  7,  §  6 ;  Mor^»  Notes,  Ixxxir.,  zciii., 
exxxTit,  edxxiv. ;  Eni.  B.  ii.  tiL  9,  §  9 ; 
••ant.  B.  iu  tit.  7,  §  12 ;  BtWt  Prnc.  §  1004 ; 
Uiut.  ib. ;  Brovm't  Synep,  2256.  See  Eavet- 
h-m>,  Flwnm. 
SDUgudint ;  a  "  dint  or  straika  witk  a 
inff  or  batttm."  Sio»e,  L  1. 
Stipend.  The  stipend  is  the  provision 
ade  tbr  the  support  of  the  parochial  ministers 
*  the  Clinreh  of  Scotland.  It  consists  of 
lymenti  in  money  or  grain,  or  both,  vary- 
g  in  ainoant  according  to  the  extent  of  the 
triah  and  the  state  of  the  free  teinds,  or  of 
ly  other  fund  specially  set  apart  for  the 
irposB.  (See  Tmui.)   The  exolnsive  powan 


of  the  Court  of  Session,  as  CommitBieuers  of 
Teinds,  in  assigning,  modifying,  and  local* 
ling  stipends,  are  not  infringed  by  the  Judi- 
cature Act.  All  stipends  which  come  short 
of  L.I50  per  annum  are  made  np  to  that 
sum  from  Government  funds — 50  Geo.  III. 
c.  84 ;  and  the  act  5  Oeo.  IV.  c.  72,  allows 
to  those  clergymen  of  town  parishes  who  have 
neither  manse  nor  glebe,  nor  allowance  for 
them,  L.50  per  annum ;  to  those  who  have  no 
manse,  Ij.30  ;  and  to  those  who  have  no 
glebe,  L.30  per  annum ;  to  be  paid  by  Ex- 
chequer, according  to  a  schedule.  The  Com- 
mission of  Teinds  cannot  decern  for  a  sti- 
pend where  there  are  no  teinds,  as  in  burghs, 
or  exhausted  teinds ;  or  io  parishes  where  a 
seoosd  church  is  required ; — a  stipend  being, 
in  these  eases,  derived  either  fVom  royal  or 
parliamentary  grant,  or  from  voluntary  buivh 
or  private  oontributious.  By  act  48  Geo.  III. 
c  138,  no  augmentation  can  be  applied  for 
within  twenty  years  after  the  last  augmenta- 
tion (the  provision  as  to  the  flfteea  years' 
interval  being  now,  by  lapse  of  time,  inopera- 
tive). See  AitgmeniUUwn.  Whitsunday  and 
Michaelmas  are  the  two  tei;ms  at  which  the 
stipend  is  held  to  £sll  due  to  incumbents. 
Where  the  incnmbent  is  admitted  before 
Whitsunday,  he  is  entitled  to  the  whole  year's 
stipend,  because  his  entry  is  considered  as 
priw  to  the  sowing  of  the  corn ;  and,  for  the 
some  reason,  if  bis  interest  has  eeased  before 
that  term,  he  has  right  to  no  part  of  the 
fruits  of  that  year,  If  be  has  been  admitted 
after  Whitsunday,  and  before  Uichoelmas,  he 
is  entitled  to  the  half  of  that  year's  stipend ; 
and  in  the  same  way  the  incumbent,  whose 
interest  ends  before  Michaelmas,  has  a  right 
to  the  half-year's  stipend.  The  reason  why 
Michaelmas  is  taken  in  preference  to  Uartin- 
mas  is,  that  all  stipends  are  held  to  come  in 
place  of  the  tithes,  which  were  due  at  the 
separation  of  the  crop  fi^m  the  ground.  These 
are  the  terms  by  which  the  interests  of  the 
executers  are  regulated,  as  regards  stipend 
due  te  the  minister  at  the  time  of  his  death, 
whether  it  consists  in  money  or  victual.  See 
Widowif  Fimd.  Ann.  Ministers' stipendspre- 
soribe  in  five  years.  As  to  the  di^raaal  of 
stipends  during  a  vacancy,  see  Yaeant  Sti- 
pend. Patronage.  Ertk.  B.  i.  tit  6,  §§  13, 
14,  21,  el  ttq. ;  B.  ii.  tit  10,  §  46 ;  B.  iii. 
tit  7,  S  20 ;  Bank.  B.  ii.  tit  8,  $§  136, 166, 
a  teg. ;  Stair,  B.  ii.  Ut  8,  §  29,  «f ««;. ;  BeffM 
Com.  i.  ,128  ;  ii.  695 ;  Betfs  Prine.  U  634, 
.  1162-4  ;  jtoewt'  SlaL  Lam  Abridg.  vooi- 
bas  Parish,  Kirk-Patrimony  ;  Bdl  «a  Leasa, 
i.  321  ;  HtMUr's  Landlord  aitd  Tenant;  BeU 
on  Pnn^kuer's  Title,  49;  Svteh.  JusUee  ^ 
Fetux,  it.  451,  464 ;  ConnOi  on  Pariehee,  120, 
129, 149, 182. 
In  the  ease  of  the  Earl  of  Kinnouti  v.  fi«pv 
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(Ion,  it;  was  lield  on  appeal  (4  Sdt,  12C),  that 
the  vacant  stipend,  caused  by  the  presbytery 
refusing  to  take  a  presentee  on  his  trials, 
belonged  to  the  trustees  of  the  Ministers' 
Widows'  Fund,  and  Dot  to  the  patron.  In  a 
eompetition  betneen  these  trustees  and  a 
minister  on -whom  sentence  of  deposition  had 
been  pronounced  in  1842,  but  of  which  ex- 
tract had  been  delayed  till  1860  by  inter- 
dicts which  wore  afterwards  recalled  as  un- 
founded, the  claim  of  the  minister  for  the 
Tacant  stipend  between  the  date  of  the  sen- 
tence and  date  of  extract  was  sustained.  See 
the  case  of  LmngsUme  v.  Oratit,  Dec.  20, 1850, 
13  D.  394 ;  ajirmd  May  3, 1860. 

Stipnlstioii ;  a  Roman  form  of  agreement, 
attended  with  solennities.  unknown  with  us. 
Stair,  B.  i.  tit.  10,  §  9  ;  Bank.  I.  329. 

Stirpea;  iwceinm  per;  succession  by  the 
right  of  representation,  so  called  because  the 
h^edittu,  instead  of  being  divided  among  th« 
individuals,  is  divided  among  the  different 
stocks  or  stirpes.  Erik.  6.  iii.  tit.  8,  §  12. 
See  Reprttenlation,     Capita. 

Stoppage  in  Trannto.  The  right  to  atop 
m  tranailtt  is  possessed  by  the  seller  of  goods 
who  has  committed  them  to  some  middleman, 
BDch  as  a  carrier,  shipmaster,  &c.,  to  be  con- 
veyed to  the  buyer.  As  long  as  they  are  in 
the  hands  of  the  middleman,  if  the  buyer  be- 
comes insolvent  and  Dnabte  to  pay  the  price, 
the  seller  may  remand  them,  and  retain  them 
in  security.  The  doctrine  of  stoppage 
transita  is  the  same  in  its  practical  operati 
in  the  laws  of  England  and  Scotland.  Goods 
are  tn  transilv  not  only  while  in  possenion 
of  the  carrier,  by  water  or  land,  but  also 
while  ID  any  place  of  deposit  connected  with 
their  ti-ansmission  and  delivery,  until  they 
come  into  the  consignee's  possession.  The 
iramitug  is  terminated  not  only  by  delivery 
into  the  buyer's  own  hand  or  repositeries,  or, 
as  it  is  called,  by  his  actual  poesession,  but 
also  by  his  constructive  possessioD  of  them. 
The  tmnstlus  is  ended  by  the  goods  arriving 
in  the  warehouse  of  a  wharfinger,  packer,  &c., 
which  the  buyer  is  in  the  hahit  of  using  at 
his  own.  The  tramitwt  is  terminated  by  the 
goods  being  deposited  in  a  warehouse  which 
the  buyer's  agent  has  hired  for  the  purpose, 
and  by  the  buyer  exercisini;  any  act  of  owner- 
ship upon  them,  though  it  is  inten4od  that 
they  shall  afterwards  be  forwarded  from  the 
first  place  of  deposit  to  the  buyer's  abode. 
When  goods  have  been  delivered  -to  the 
buyer's  agent  at  a  seaport,  with  whom  they 
are  to  remain  until  the  buyer  sends  orders 
for  shippiog  them  to  a  foreign  country,  the 
trantit  is  at  an  end,  and  does  not  recommeuce 
on  the  goods  being  sent  on  their  new  desti- 
nation. Delivery  into  a  general  ship,  or 
into  a  ship  thartored  for  the  voyage  wholly 
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by  the  buyer,  does  not  end  tlie  tramtil ;  bnt 
it  would  appear,  that  a  ship  hired  on  tine 
by  the  buyer,  and  Stted  out  by  him,  is  held 
as  his  own,  and  that  delivery  into  it  ends  the 
trantit.  Where  goods  are  ordered  to  be  seei 
by  sea  from  a  distance,  if  the  shipmasler 
give  a  receipt  to  the  buyer,  bearing  that  the 
goods  are  received  from  him,  the  right  of 
stoppage  is  lost  to  the  seller.  The  right  of 
stoppage  may  be  lost  through  certAia  aclst^ 
the  buyer,  while  the  goods  are  still  m  trantibL. 
Thus,  where  goods  are  sent  by  se^  and  u 
iDdorsed  bill  of  lading  has  been  traannilted 
te  the  buyer,  the  seller  loses  his  right  «f 
stoppage,  if,  before  he  exercises  it,  tbe  bill  of 
lading  has  been  assigned  to  a  I«n<ijC(feonerDBi 
indorsee.  After  the'  seller,  by  notice  to  tb« 
carrier,  has  stopped  the  goods  tn  (ranniK,  liii 
right  is  not  injured  by  the  goods  being  de- 
livered by  mistake.  In  such  a  case,  he  imt 
not  only  bring  an  action  against  the  csrriti, 
but  may  also  recover  the  goods  from  tiw 
bnyer.  The  right  of  stoppage  fw  (mnta 
may  be  made  effectual  by  any  means  short  pf 
actual  violence.  Actual  repossession  is  Mt 
necessary  to  cause  the  property  to  rvvert  t» 
the  seller.  Thus,  a  claim  made  to  wim 
lodged  in  the  Kiug^s  cellar,  was  beld  to  ha  i 
sufficient  stoppage.  It  is  settled  in  the  la« 
of  England,  that  the  mere  bankmptey  (rfilit 
buyer  does  not  of  itself  operate  as  a  couslcr-  '. 
mand  of  his  previous  order,  without  some  art  ' 
of  stoppage  on  the  seller's  part.  Bat  Pro- 
fessor Betl  says  that  there  is,  *'  in  StrotlasJ 
at  least,  a  bias  to  aD  oppoute  rale ;"  IMTi 
Friae.  §  1309  ;  Com.  i.  229.  See  geneiallv, 
Euk.  B.  iii.  tit.  3,  §  8,  wie  hy  Iwny  ;  B^t 
Com.  i.  205,  et  leq..  Add,  xi. ;  Btojbu  m  &ie. 
432  to  537 ;  ifore't  Nota  tm  SUtir,  Iixiix. : 
Brodit'i  Svpp.  859  ;  B«if  *  Prme.  §§  7 1 , 1 3W : 
Iltust.  ib.  Paton  on  Stoppage  in  Trmuit*. 
See  SaU. 

In  the  case  of  Morton  v.  Abtrcrvmiy,  Jaa.  7, 
1858,  20  D.  362,  goods  were  shipped  bytjk 
sellers  for  Australia  by  directions  of  tin  par- 
chaser  in  Q-lasgow,  and  the  bills  ot  lafiai 
were  taken  in  name  of  tbe  purchasar.  b 
was  held,  that  when  the  goods  wera  skifprJ 
the  purchase  was  complete,  and  tkai  tt< 
principle  of  stoppage  in  traiuiiu  was  not  *f 
plicable.  See  2  Jioss't  L.  C.  C,  p.  93  tta^ 
and  p.  585  tt  teg. 

Stoathzief;  masterfbl  theft  or  i_, 
tion.  The  term  is  usually  applied  la  ■ 
which  robbery  is  committed  within  a  caaii- 
ing-house.  Hume,  i.  101 ;  AUMtfa  fMr. 
i.227;  Stede,  121,  lU;  Aat.  &  Iv.  1ft.  4, 
§  64-;  Kama'  Slat  Law,  Lt.     &m  JJTJIl, 

Stowage.  Under  the  ««tTMtdr«K«^l- 

ent,  the  shipmaster,  and  ths  ■■■w^  mtk 


constituents,  are  bouiid  to  i 
mage  arising  to  goodaikon 
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age.  In  insttranoe,  the  ditmage  occaaioned 
by  bad  stowage  does  not  fall  on  the  under- 
writer. Buk.  B.  Hi.  tit.  i.  §  28  ;  Bdl't  Com. 
i.  548  ;  Brodii't  Sup.  to  Stair,  985.  See 
Loading.     Ship.     Affreightment. 

Strughting  of  HarclieB.  This  is  a  power 
g:iven  to  sheriffe  by  the  act  1669,  c.  17-  See 
Marehet. 

Stranding^  of  8hipa.  Uoder  the  cootract 
of  insurance,  questions  have  freqaently  arisen 
as  to  whether  or  not  a  ship  has  been  strand- 
ed. A  ship  is  stranded,  in  the  sense  of  an 
insorance  policy,  when,  by  accident  or  un- 
foreseen sTent,  and  not  in  ordinary  cironm- 
stances  to  be  expected  from  the  nature  of  the 
voyage,  the  ship  is  rendered  immovable  on 
the  strand.  Several  English  cases,  illustra- 
tive of  this  principle,  will  be  found  abridged 
in  BeHt  lUutt.  §  489.  See  also  Shaw't  Digest, 
248.  By  statute,  all  sheriffs,  justices,  &c.,  on 
application  from  those  in  danger  of  being,  or 
who  have  actually  been,  stranded  or  run  on 
shore,  are  required  to  call  together  as  many 
men  as  may  be  necessary,  and  demand  aid 
from  the  Queen's  ships,  or  those  of  her  sub- 
jects in  the  neighbourhood,  under  a  penalty 
of  L.lOO  on  the  superior  officer  who  refuses 
to  obey  the  call.  The  master  of  the  stranded 
ship  is  entitled  to  repel  by  force  all  who  in- 
trude without  leave  of  the  officer  of  customs, 
Ac. ;  and  provision  is  made  for  the  orderly 
proceedings  of  salvors,  and  for  the  settling  of 
the  salvage  ;  12  Anne,  stat.  2,  c.  18  ;  1  and 
2  Geo.  IV.  c.  75,  §  37.  Under  these  sUtutes 
it  has  been  decided,  that  the  officers  of  excise 
and  cuetoms  have,  for  behoof  of  the  owners, 
the  right  of  custody  of  all  vessels,  goods,  and 
merchandise  on  board  of  vessels  stranded  or 
cast  on  shore,  without  any  person  on  board ; 
but  the  Vice-Adrairal  {and  the  principle  of 
the  decision  extends  to  the  officers  of  excise 
and  enstomB)  has  no  power  to  interfere  with 
the  management  of  goods  saved  from  stranded 
vessels,  where  the  masters  or  owners  have 
themselves  given  sufficient  authority  for 
taking  charge  of  them,  and  damages  (vere 
accordingly  awarded  in  a  case  of  such  inter- 
ference. Ertk.  B.  ii.  tit.  1,  §  13,  nofe  hy  Mr 
Ivory;  B.  iv.  tit.  4,  §  66,  note;  BsU't  Com. 
i. 595, 610-11 ;  BtiPt Princ.§ 489 ;  lUutt.  ib. 
See  Ship.     Jmvraace.     Wreeki, 

Stratagfem ;  a  dolui  bonw,  allowed  by  the 
law  of  nations.     See  Doliu  Bonus. 

Strav.     See  Fodder  and  Straw,     Dung. 

Stieeta.  The  streets  of  burghs  are  held 
by  the  magistrates  for  the  public  behoof,  and 
under  burden  of  the  public  use.  The  ma- 
gistrate who  has  more  particular  jurisdiction 
with  regard  to  the  streets  is  the  Dean  of 
Guild.  The  Dean  of  Qutld  Cuurt  has  the 
regulatioaorall  buildings  within  the  royalty, 
and  the  power  of  preventing  obstructions  in 
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the  streets,  and  of  .removing  old  and  minoiu 
tenements.  See  Dean  of  Gvild.  The  streets 
of  burghs  cannot  be  encroached  on  by  indi- 
viduals, nor  can  they  be  appropriated  by  the 
magistrates  either  for  public  buildings  or  by 
felling.  Private  property  cannot  be  en- 
croached on  for  the  purpose  of  widening  or 
otherwise  improving  the  street^  without  the 
authority  of  Parliament ;  and  even  when 
power  is  given  under  police  acts  to  regulate 
the  line  of  houses  about  to  be  rebuilt,  full 
indemnification  must  be  made  for  the  damage 
thereby  occasioned  to  individuals.  The  pas- 
sage between  the  kennel  of  the  street  and  the 
houses  is  part  of  the  street  or  highway ;  and 
it  was  found  that  a  house,  the  hounds  of 
which  were  the  highway,  could  not  be  built 
so  as  to  encroach  on  this  passage.  Although 
the  magistrates  have  no  power  to  encroach 
on  the  street,  yet  in  some  cases  they  have 
been  found  entitled  to  exercise  discretion  in 
allowing  one  street  to  be  shut  up,  on  condi- 
tion that  another,  equally  or  more  commo- 
dious for  the  public,  should  be  opened.  Thus, 
on  the  petition  of  an  individual  in  Dunbar, 
the  m^istrates  of  that  town,  by  act  of  coun- 
cil, allowed  the  petitioner  to  shut  up  a  nar- 
row street  or  lane,  on  his  becoming  bound  to 
open  a  new  and  more  commodious  street  in 
another  direction,  and  it  was  found  that  they 
had  not  exceeded  their  powers.  So  also  the 
magistrates  of  a  town,  where  the  inhabitants 
are  supplied  with  water  by  means  of  public 
wells  in  the  streets,  have  a  diacretioaary 
power  to  place  these  wells  in  such  parts  of 
the  streets  as  are  best  suited  for  the  accom- 
modation of  the  public.  BelPi  Princ.  §  650  ; 
lUusU  ib. ;  Brown's  Synop.  2039,  2099.  See 
Dean  of  Guild.  Highway.  Judge  and  War- 
rant.    Houses.     Nrtitance.     Property. 

Sturdy  Beggar.     See  Voigabond. 

Style ;  is  the  particular  form  of  ezpres- 
Bions  and  arrangement  necessary  to  be  ob- 
-lerred  in  formal  deeds  and  instruments.  See 
Deed.     Convei/ancing. 

Style,  New  and  Old.     See  Calendar. 
.  Sobaltem  Bights,    See  Bate  Sights, 

SahinfeadatiotL  See  h/eftment.  Baseliights. 

Submusios ;  is  a  deed  by  which  parties 
agree  to  submit  a  disputed  point  to  arbitra- 
tion.   See  Arbitration. 

Svbmitnon  and  iSurrnuJer  ^  Tithes.  See 
Teiads. 

Subomatioii  of  Peojnry ;  is  the  successful 
tampering  with  those  who  are  to  give  their 
evidence  on  oath,  in  any  way  causing,  or  in- 
ducing, or  directing  tliem  to  perjure  them- 
selves. This  crime  is.  by  the  act  1555,  c  47, 
punishable  in  the  same  way  with  perjury 
itself  (especially  with  infamy),  and  may,  in 
some  cases,  be  summarily  tried,  in  the  course 
of  proceedings,  either  on   complaint  or  ex 
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ynprio  motw  of  Uie  Court  7he  attempt  to 
Buborn,  and  even  nil  proetioes  for  the  ob- 
tnining  of  falw  evidence  and  the  preventing 
of  a  fair  trial,  ars  indictable.  Emte,  i.  376  ; 
Ali»m'»  Princ  486 ;  Brtk,  B.  iv.  tit.  4,  §  75 ; 
Taifi  Jutlice,  voce  Ferjmy ;  Blair's  JutUce, 
ytKtPetjnry;Shaw't  Digest,  US.  SeaPetjwry. 

Subpanh ;  in  HogliBh  law,  a  writ  by  which 
common  personi  are  called  into  Cbanoerj,  in 
cases  where  the  common  law  has  provided  nn 
ordinary  remedy.  Also,  the  writ  for  calling 
a  witoess  to  bear  evidence,  whether  in  the 
Court  of  Chancery  or  in  aoj  other  court, 
called  the  Svbp<BJM  ad  testifieandtim.  And 
where  the  witoeis  is  reqQired  to  bring  with 
him  books  or  writings,  to  be  prodaced  in  mo- 
dvm  pnbationis,  it  is  called  a  subptena  duces 
teeum.  The  party,  or  witness,  is  called  to 
appear  sub  peena  eenium  W>nntn  (under 
penalty  of  L.IOO) ;  hence  the  use  of  the 
word.     Ton^iitt'  Diet.  h.  t. 

Snbr^tiotl ;  the  obtaining  gifts  of  escheat, 
Ac,  by  concealing  the  truth.  Obreptim,  ob- 
taining them  by  telling  a  falMhood.  Bank, 
a.  39. 

SlibMi^ititHlofDefldi.  7he  subscription 
of  deeds  conusts  not  only  in  the  subscription 
of  the  gnuiter,  but  in  the  sabecriptioui  of 
two  witnesses  specially  named  and  designed. 
Tbe  subscriptions  of  parties  and  witnesses  are 
regulated  by  the  acts  1540,  c.  117 ;  1579, 
c.  80;  1693,  c.  175,  and  1681,  c.  5.  See 
Obligation,  Emdeaee,  Testing  Clause,  Holo- 
graph Deeds.  Marie,  Deeds,  Designation. 
Seal.  Ersk.  B.  iii.  tit.  2,  §  7,  et  seq. ;  BeWs 
Com.  i.  323,  et  teg. ;  BeWs  JVinc.  §  19,  et  seq. ; 
Bank.  B.  i.  p.  11,  S  330,  et  seq. ;  Stair,  B.  i. 
tit.  3,  S  9  ;  tit.  10,  §$  5,  8 ;  More's  Notes, 
pp.  Ixvii.,  ccxiv.,  cccc,  et  teg. ;  Ross's  Led.  i. 
122,  el  seq. ;  Thomstm  on  BiUs,  43,  336,  664. 

Snbsi^ ;  a  casualty  now  nnknown,  which 
the  King  or  other  superior  levied  for  his 
eldest  daughter's  portion.  B^.  Mai.  i.  2,  c. 
73;  C^^,  lib.  ii.  dieg.  II,  §22. 

Babttantialia ;  those  parts  of  a  deed 
which  are  essential  to  its  validity  as  a  formal 
instrument.    See  Deed.    Error  in  BssetUialt. 

SobititntM  in  aa  Entul ;  are  those  heirs 
who  are  called  failing  the  institute,  whether 
dispones  or  grantee.  All  the  substitDtes, 
«ven  the  most  remote,  have  an  interest  in 
supporting  the  entail,  and  will  be  allowed  to 
apply  for  having  it  recorded,  and  to  take 
other  steps  requisite  to  defend  tfaenuelves 
against  either  the  institute  or  third  parties. 
Sandford  on  Entails.     See  Tailtie. 

BnbititiittoiL  A  substitution  is  an  enu* 
meration  of  a  series  of  heirs  described  in 
proper  technical  language.  The  substitution 
may  be  either  siMpk,  colling  certain  heirs  in 
their  order,  which  the  person  in  possession 
■my  at  any  time  put  an  end  to,  even  by  a 
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grataitoui  deed ;  or  it  may  be  a  mbatitulieD 
with  prohibitory  danne,  which  wiB  hav«  the 
effeot  of  guarding  the  deatinatiou  against  tim 
gratnitons  deeds  of  the  person  in  pouemoo, 
but  will  not  defend  it  against  his  oneross 
deeds ;  or,  lastlyt  tte  aubslitation  amy  be 
guarded  by  irritant  and  resolutir*  cImsm, 
whereby  it  becomes  a  statutory  entail,  which, 
being  completed  by  sasine  and  by  i^giibittiaa, 
secures  the  estate  against  even  the  ooenMS 
debts  or  deeds  of  tbe  persoa  in  poneaicB. 
Quastioos  of  great  nicety  have  arnea  as  to 
whether  or  not  the  party  called,  or  oorawl  n 
a  destination,  Is  to  be  considered  as  a  bV 
stitute  or  OS  a  oonditionol  iostitato.  Sm 
Tailm.  DssttnaOoii.  InttiMe.  Conditiiad 
Institute, 

There  are  substitutions  also  in  moveoUes, 
as  in  bonds  of  provision,  legacies,  &c^  aid 
these  substitutions  receive  effect  in  tbe  ge- 
neral case  only  in  so  far  as  not  defeated  in 
the  deeds  of  the  person  in  possession ;  for  be 
may,  by  discharging  the  debt,  or  awiigning 
the  claim,  or  receiving  and  d^osing  of  the 
subject  in  wbole  or  in  part,  to  thsA  extest 
exclude  the  substitution.  A  conveyance  bur- 
dened with  sums  to  others,  in  favour  of  oa 
heir-at-law,  and  failing  him  to  enbatitatss. 
will  not  be  voided  by  his  repudiating  it 
and  serving  as  heir-at-law,  in  so  &r  ■■  esn- 
cems  those  in  whose  favour  the  bardena  ex- 
isted. Heirs  substitute  in  bonds  cannot  be 
liable  for  the  grantor's  debts  wUm  eabnm. 
Where  children  are  substituted  to  eacfa  oUier 
in  a  bond  of  provision  by  a  father,  tbe  diiU 
deceasing  cannot  give  away  his  right  to  the 
prejudice  of  the  other  chQdren  ;  oJid  where 
a  bond  is  token  to  two  brothers  or  naUn, 
excluding  assignees,  neither  of  tbea  caa 
defeat  the  succeaion  of  tbe  otber  by  a  traa»- 
ference  of  the  right.  Ersk.  B.  iii.  tit.  S, 
£44-,  ^onib.  B.  ii.  tit  8,  §  130 ;  B.iii.iit5, 
\  87  ;  Stair,  B.  iL  tit.  3,  §  43 ;  B.  iii.  tit  5, 
§§5,16,60,  ei  seq, ;  Mortfs  Nota,  m.  tseeixm. 
et  teq.,  cocxlix. ;  B^i  FHnc.  «  1695-4, 
170^8,  1716,  1720.  1878;  lUMUiieSS. 
Sandford  on  Entails,  6,  9,  12,  15.  See  Mm. 
Legacy.  Provision.  Destination.  Diaemmisa. 
Condition. 

Subetitatitni ;  in  the  Roman  lav,  wm  «f 
two  kinds.  Tbe  one,  called  valgnr  aahrti- 
tution,  was  where  the  testator  s|i|ilifcwJiil 
that  bis  heir  would  not  be  able  to  ■■Im', 
from  death  or  other  disqnaliftcatii%  aad 
named  another  to  ester  in  debrit  it  his 
heir.  The  other  was  properlj  m  J 
miutm,  by  which  the  testot  " 
the  inheritance  should  be  I 

one  to  another  in  a  certain  ord 

commiMwn.  Pupillary  iiiitisiillllni,  .afefelfc 
was  allied  to  both  of  tfaeie  kiali,  Mi«i|Wi 
the  testator  bod  a  pwtt  ml  aift.  Mipt 
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another  to  nuxeed  if  the  son  ahonld  not  be 
able  or  inalined  to  do  so,  or  ahonld  die  before 
he  eanie  of  age  to  make  a  tettaraent.  The 
SQbatitat«  had  no  right  of  aacceaaion  if  the 
child  sarriTod  the  age  of  paberty,  even 
though  he  did  not  make  a  testament.    Tiut. 

rJutL  fi.  ii.  tit.  16  and  16 ;  Bdnee,  Elm. 
SSO.  The  Roman  law  doctrine  of  inbsti- 
tation  was  taken  notice  of  in  the  caae  of 
Morion,  Feb.  11,  1813,  P.  0. 

Bsbsnmption  of  label;  is  a  narratire  of 
the  EillegMi  criminal  aet,  which,  to  be  good, 
must  narrate  facta  amonnting  to  the  crime 
charged.    The  anbsnmption  must  specif]'  Ihe 
manner,  tirae,  and  place  of  the  crime  libelled, 
the  person  injured,  Ac.   Ewne,  ii.  192  ;  Steele, 
192.     See  AIM     Locum  Delicti. 
Bath'twA.     See  Taek.     Least. 
Snb-Vuaal.    See  Vattai.    Superutr. 
Suocessioii ;  is  the  term  applied  to  the 
taking  of  propertj  by  one  party  in  the  place  of 
another.    Where  this  happens  in  consequence 
of  a  eonrejance  from  the  proprietor,  the 
acquirer  ia  said  to  be  a  ttngiUar  tuceettor, 
bouuse  be  takes  what  he  acquires  in  virtue 
of  the  single  title  bj  which  he  holds.     But 
where  a  person  dies  intestate,  his  heir  suc- 
ceeds to  the  whole  of  his  heritage  by  the  tmi- 
vertal  title  of  heir.     In  this  sense  the  two 
terms  of  tingular  neeeuor  and  unitwiof  t\K- 
eenor  are  opposed  to  each  other.    In  the  law 
of  Scotland  a  pro^ffietor  is  allowed  to  dispose 
both  of  his  heritage  and  of  his  moveables  by 
gratnitoDS  deeds,  under  certain  restrictions, 
reanlting  from  the  int^resta  of  hii  widow  or 
etiildren.    See  Deathbed.    Jus  Relieti.    Tenx. 
Le^tim.  Butwhen the  proprietor  haaneglected 
to  uae  thia  privilege,  toe  law  supplies  bis  omis- 
Bion,  and  dispoeea  of  hie  eatate  and  effects  in  the 
way  in  which  it  ia  presumed  that  he  would  have 
himself  disposed  of  them;  and  the  rule  being 
onc«  eatabliehed  as  law,  the  preanmption  is 
strengthened  where  a  person  has  executed  no 
settlement,  since  that  is  equivalent  to  &  de- 
«l*ratioD  that  be  means  to  allow  the  law  to 
take  effect.    It  becomes,  therefore,  important 
to  know  what  those  rules  of  law  are,  accord- 
ing to  which  the  property  of  a  person  dying 
ioteatate  will  descend ;  and  this  leads  to  a 
neeeasary  distinction  in  regard  to  sncoession 
in  heritage  and  succession  in  moveables,  nei- 
ther of  which,  however,  admits  of  the  Roman 
sncceaaien  tn  capita ;  Sbxir,  B.  iii.  tit.  4,  §  1, 
«<  teg. 

1.  Of  the  Sueeetiion  in  Heritage. — In  herit- 
able sncceesion,  the  law  of  Scotland  gives  the 
preference  to  deteendantt,  giving  the  suceeS' 
aioa  to  the  eldest  son,  to  the  exclnsion  of  all 
the  other  sons ;  and  failing  him  or  his  inoe, 
to  the  nest  eldest  son;  and  so  on  in  auccea- 
■ion  to  the  other  aona,  in  the  order  of  seni- 
ority.  Failivg  the  aonst  the 
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to  daughters,  all  the  daughters  ancceeding 
equally  aa  heirs-portionera,  the  eldest  only 
epjoying  the  advantage  over  her  sisters  of 
possessing  the  mansion -honaa,  garden,  or- 
chard, and  heirship  moveables,  as  her  prce- 
eipwun.  See  PradpuKm,  Heirt-Portionert. 
— 2.  Where  there  are  no  deacendanta,  eolia- 
tcrola  succeed :  thus  the  brothers  and  sisten  of 
the  deceased  aneceed ;  the  brothers  ancceed- 
ing each  by  himself,  in  a  certain  order,  and 
the  sisters,  failing  the  brothers,  succeed  aa 
heirs-portioaers.  The  order  in  which  brothers 
succeed,  though  corresponding  in  principle, 
does  not  correspond  in  appearance  with  that 
which  ia  followed  in  the  snccetaion  of  sons  ; 
for  among  sons,  the  auecesaion  descends  in  the 
order  of  seniority ;  while  among  brothers, 
although,  where  the  auccesaioo  is  that  of  an 
eldest  brother,  it  follows  the  same  order,  jet, 
where  the  deceased  leaves  brothers  both 
older  and  younger  than  himself,  the  succettioD 
goes  to  the  next  yoonger  brother,  and  not  to 
the  eldest,  according  to  the  maxim,  that 
heritage  deicmd*.  If,  again,  the  deceased  hap- 
pens to  be  the  youngest  brother,  the  succes- 
sion goes  to  his  immediately  elder  brother, 
that  it  may  deviate  as  little  as  possible  from 
the  descending  line. — 3.  There  being  neither 
descendants  nor  collaterals,  the  snceession 
opens  to  ascendants ;  but  in  this  snccessioQ, 
as  in  every  other,  the  mother  is  excluded,  so 
that  the  father  alone  succeeds  as  the  nearest 
to  the  deceased  in  the  ascending  line ;  failing 
him,  tiie  uncles  and  annta  in  their  order  (that 
ia,  the  father's  collateral  line  of  succesaion] 
come  in ;  and  failing  them,  the  paternal 
grandfather,  and  then  his  collateral  line  of 
Bnccenion  succeed,  and  so  on  upwards  as  far 
aa  propinquity  can  be  traced ;  and  failing 
of  any  proof  of  propinquity,  the  Crown  suc- 
ceeds as  uKimw  k<tm.  These  are  the  linea  of 
succession  in  heritage ;  but  they  are  modified 
by  circumstances,  to  which  it  is  neeeasary  to 
advert  more  minutely.  1.  In  heritable  snc- 
eession there  is  a  right  of  repntmtation,  by 
which  the  children  of  any  deceased  heir  in  the 
above  lines  of  succession  take,  in  their  order, 
the  share  of  their  parents,  to  the  exclusion  of 
heirs  in  the  line  in  which  their  parents  stood, 
and  therefore  of  all  ulterior  heirs  also.  Thia 
succession,  so  taken  up,  pases  to  the  children 
of  the  deceased  heir,  under  Hie  same  rules  by 
which  the  original  succession  of  descendants 
is  regulated.  2.  The  mother,  and  of  course 
all  who  can  claim  through  her,  are  excluded 
by  the  law  of  Scotland,  though  her  cfaildrea 
succeed  to  her  and  through  her.  3.  Bro- 
thers and  sisten  coHtaugumMn  (that  is,  by  tiie 
faUier  only)  succeed  aif^r  broAera  and  aia- 
ters  german,  in  the  same  order  aa  above  ex- 
plained, and  in  preference  to  the  fall  blood 
of  amoreremote  Line  of  snoceasion.    Bntbro- 
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then  and  BisterB  utmne  (that  is,  childrea  b; 
the  same  mother,  but  not  by  the  Borne  father) 
do  not  succeed  at  all,  there  being  no  succea- 
lion  through  the  mother.  See  Ealf-Blood. 
4.  In  collateral  succeBsion,  a  diBtinctioTi  also 
holds  between  the  property  which  the  deceased 
Mierited,  and  that  which  be  had  acquired  by 
conquttt,  i.e.  by  a  singular  title.  As  to  all 
heritage  which  has  descended  to  the  deceased 
08  heir,  tbe  above  rules  take  place ;  but  in 
eonqueit,  a  different  role  is  followed~'wbicb 
has  place,  howerer,  only  in  the  case  where  a 
middU  brother  deceasing  had  acquired  an 
estate  by  iwnqaett ; — that  is,  by  purchase  or 
by  donation,  or  even  by  excambion.  On  his 
death,  bis  ratate  by  inheritance  will  descend 
to  bis  next  younger  brother ;  but  his  estate 
by  eonquetl,  oq  the  contrary,  will  ascend  to 
his  immediate  elder  brother,  as  heir  of  con- 
quest. Tbe  distinction  between  heritage  and 
conquest  bas  no  practical  application  when 
tbe  property,  the  succession  to  which  bas 
Opened,  was  vested  in  a  yonngat  brother  de- 
eeased ;  for  then  the  immediate  elder  brother 
is  both  heir  of  conquest  and  heir  of  line  ;  and 
the  rule  itself  has  no  place  in  tbe  succession 
of  beirs-porti oners.  See  Congvetl.  The  heirs 
who  succeed  under  these  rnles  succeed  only 
where  there  has  been  no  valid  conveyance  by 
the  proprietor ;  for  his  conveyance  may  alter 
the  legiJ  line  of  snccession.  They  are  termed 
hein-at-taw,  or  often  htin  simply,  because 
they  are  heirs  who,  by  law,  are  called  to  the 
Buecession,  in  contradistinction  to  disponees. 
They  are  also  termed  hein  of  line,  because 
they  succeed  in  certain  known  lines  of  pro- 
pinquity; heirs-ganeral,  because  tbey  may 
enter  by  a  general  service,  as  nearest  and 
lawful  heirs  to  the  deceased,  whom  they  re- 
present generally ;  and  hein  whonuoever,  in 
contradistinction  to  tpecitd  hein,  called  by  par- 
ticular destination.  In  connection  with  the 
subject  of  heritable  succession,  it  may  be  re- 
marked, that  the  heir  in  heritage,  in  certain 
circumstances,  has  right  to  heinbip  move- 
ables. See  Hanhip  Moveablee.  On  tbe  sub- 
ject of  heritable  suecession,  see  an  able  work 
by  Mr  Sandford  (1830).  Snk.  B.  iii.  tit.  8 
Stair,  B.  iii.  tit.  fi,  6, 7  ;  BelPs  Com.  i.  83. 

2,  Of  the  Sueeewion  m  Mmieabtet. — The 
order  of  snccesuon  in  moveables  is  the  same 
as  in  heritage;  first,  descendants;  failing 
them,  collaterals  ;  and  last  of  all,  ascendants 
aucceeding.  But  a  very  material  distinction 
formerly  existed  between  the  snccession  in 
heritage  and  that  in  moveables.  In  moveable 
succession  there  was  no  preference  of  moles 
to  females,  and  on  equal  admission  of  oil  who 
stand  in  the  same  degree  of  kindred  by  flilt 
blood.  Formerly,  too,  there  wss  no  repre- 
■entation  in  moveable  succession.  Thus, 
where  there  were  a  brother  and  a  sister 
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nearest  heirs  of  the  deceased,  and  tlie  ebil- 
dren  of  a  brother  or  sister  deceased,  tbe  sbt* 
viving  brother  and  sister  succeeded  to  the 
moveables  equally,  to  the  exclusion  of  their 
nephews  and  nieces,  the  children  of  tbe  4»- 
ceased  brother.  Seia  Ezeeuton.  This,  bow- 
ever,  bos  been  altered  to  a  certain  extant  by 
the  act  18  Vict.  c.  23,  1635.  See  ia/n. 
This  equal  succesuon  in  moveables  of  all 
equally  near  in  degree  to  the  deceased  takes 
place  only  where  there  is  no  heritags  ia 
addition ;  for  where  one  of  the  nearest  of 
kin  takes  the  heritage  >a  heir,  he  has  m 
title  to  any  share  of  the  moveablea  niilaH 
he  chooses  to  collate;  that  is,  to  mass  his 
heritage  with  the  moveable  property,  aad 
allow  an  equal  diviuon  of  the  whole  to  take 
place  amongst  all  tlie  nearest  in  kin.  See 
CoUation,  On  the  subject  of  moveable  ne- 
cession,  see  a  very  valuable  and  useful  trea- 
tise  on  tbe  rules  of  the  law  of  personal  sne- 
cession  by  Mr  Robertson  of  tbe  Middle  Tea- 
pie  (1836).  Stair,  B.  iii.  tit.  8 ;  ErO.  B.  iiL 
tit.  9;  BeiPtCim.  i.l41. 

By  the  act  18  Vict.  c.  23, 1855,  tbe  iam» 
of  a  predeceasing  next  of  kin  take  the  ^aea 
of  their  parent  in  tbe  succession  to  an  inte*. 
tate.  This  representation,  however,  in  tie 
case  of  collaterals,  is  limited  to  the  deeeeB- 
dants  of  the  brothers  and  sisters  of  the  inte^ 
tate.  The  issue  of  a  predeceasing  heir  m 
heritt^  of  an  intestate,  may  collate  tbt 
heritage  to  the  effect  of  claiming  for  kin- 
self  if  there  is  no  other  issue  of  the  predft- 
ceaser,  or  for  himself  and  the  other  isne 
if  there  be  any,  the  share  of  tbe  TsovaaUi 
estate  of  tbe  intestate  which  tbe  predecvaser 
might  have  claimed  if  be  had  survired  the 
intestate.  If,  however,  the  heir  of  tibe 
predeccaser  does  not  collate,  and  there  an 
other  issue  of  the  predecessor,  his  brotiiws 
and  sisters,  and  their  descendants  in  tb«r 
places,  are  entitled  to  claim  a  share  of  & 
moveable  estate  equal  in  amount  to  tbe  ax- 
cen  in  value  over  the  value  of  tbe  heritage, 
of  such  share  of  the  whole  estate,  heritiMi 
and  moveable,  as  the  predeceasing  panrt 
would  have  taken  on  collation,  had  lie  m> 
vived  the  intestate.  The  father  (rf  ma  Mm- 
tate  who  leaves  no  issue  is  entitled  to  m 
and  in  tbe  event  of  his  father  harng  | 
deceased  bim,  bis  mother  is  entitled  to  m»> 
third  of  bis  moveable  estate.  BroUwu  Ml 
sisters  uterine  of  an  intestate,  who  ii  sal  n^ 
vived  by  either  father  or  moUier,  or  WattMi 
or  sisters  german,  are  entitled  to  mt^jka^^' 
his  moveable  estate.  Where  tlia  wifc  fttt^ 
ceases  her  husband,  her  next  of  ki%aMitaii^ 
or  other  representatives,  whstfaar  MMfr  V 
intestate,  have  no  right  to  m  itam  tf 'fli 
goods  in  communion.  Tbed^MkB^ft 
marriage  before  the  Ii^  4f  a 
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from  iU  date  b;  the  death  of  one  of  the 
speoMB,  does  not  affect  the  rights  of  the  anr- 
vivor,or  therepregentation  of  thepredeceaaer. 
The  provision  in  the  act  1617,  c.  14,  allow- 
ing esecDton- nominate  to  retain  to  their  own 
uee  oM-third  of  the  dead's  part  undisposed 
of,  is  now  abolished. 

It  has  been  said  generally,  that  a  pro- 
prietor has  the  entire  power  of  disposal  of  hu 
property,  both  heritable  and  moveable ;  but, 
lat,  A  proprietor  cannot,  while  on  deathbed, 
dispose  of  hariUige  to  the  prejudice  of  faia  heir. 
See  Deathbed.  2d,  He  cannot,  by  any  mortis 
CMua  deed,  deprive  his  widow  of  her  twee  or 
of  her  JUS  reltelcE,  unless,  in  antenaptial  con- 
tract of  marriage,  she  has  accepted  conven- 
tional instead  of  her  legal  provisions.  See 
Teree,  Jut  RdicUt.  And,  iiuily,  he  cannot 
defeat  the  right  of  iegitm  competent  to  bis 
children,  unless,  in  the  same  manner  as  in 
regard  to  the  jus  relicta,  by  subatitntiog  for 
it  a  provision  which  the  children  choose  to 
accept,  and  to  discharge  their  Itgitm.  The 
extent  of  his  obligations  in  favour  of  his  widow 
and  children  respectively,  depends  on  circnm- 
■tances;  and  the  following  articles  may  be 
consulted  ; — MtMrriage,  Butband  and  Wife. 
Cotiiraet  of  Marriage.  Qoodt  in  Ctmmunton. 
LegiUn,  Foritfamitiation.  Jul  Relictie.  Jut 
Mariti.  Terce.  Courtety.  Children.  Divorce. 
And,  on  the  subject  of  sacceeaion  generally, 
aee  Stmr,  fi.  iii.  tit.  4,  6,  6,  d  ttq.;  Enk. 
B.  iii.  tit  8,  9,  10 ;  Bank.  B.  iii.  tit.  4 ; 
More't  NoUt  lo  Stair,  viiL,  cxlvii.,  cccxii., 
ccczxxviii.;  Bell'tPrine.^  1637;  Kamet'  Stat. 
Law  Abridg.  K  t.;  Satidford  on  Enlaili.  Bee 
Seir.     Executor,    Legacy.     TettammU 

Suooeuioii,  Dntiei  on.  By  the  act  16  and 
17  Vict,  c,  51,  1853,  certain  duties  are 
charged  upon  all  property,  heritable  and 
moveable,  passing  by  the  death  of  persons 
dying  after  the  19th  May  1653.  The  interest 
of  a  successor  in  heritable  property  is  con- 
sidered as  an  annuity  on  his  life,  and  tables 
are  annexed  to  the  act  for  valuing  the  an- 
nuity. The  duty  chargeable  on  lineal  issue 
or  lineal  ancestors  of  the  predecessors  is  one 
per  cent. ;  on  brothers  and  uaters,  and  their 
descendaJits,  tAr«e  per  cent, ;  on  brothers  and 
sisters  of  the  father  and  mother  of  the  pre- 
decessor, and  their  descendants,^  jwr  «nt. 
on  brothers  and  sisters  of  a  grandfather  o 
grandmother  of  the  predecessor,  and  their 
deacendants,  lix  per  cent.;  and  on  any  other 
person,  ten  per  cent.  Persons  who  would  not 
bare  been  chargeable  for  legacy-duty  on  a 
legacy  bequeathed  by  the  predecesur,  are 
exeunt  from  the  duties  on  succession  imposed 
hj  the  act.  The  husband  or  wife  of  the  pre- 
decenor  is  thus  exempted.  If  the  hustwnd 
or  wUb  of  the  snccessor  shall  be  of  nearer 
coniangninity  than  the  Bucceflur,  the  duiy  ia 
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charged  according  to  the  nearer  relationship. 
Any  aaccession  of  leu  value  on  the  whole 
than  L.20  is  exempt.  When  the  whole  suc- 
cession or  BucceBsions  derived  from  the  same 
predecessor,  and  passing  upon  any  death  to 
any  person  or  persons,  ^all  not  amount  in 
money  or  principal  viJue  to  L.lOO,  no  duty 
is  chargeable.  No  duty  also  is  chargeable 
upon  anysuceession  which,  as  estimated  accord* 
ing  to  the  provisions  of  the  act,  shall  be  of 
less  value  than  L.20  in  the  whole,  or  npon  any 
moneys  applied  to  the  payment  of  the  duty 
on  any  snccession,  according  to  any  tmst 
for  that  purpose.  No  person,  also,  who  is 
charged  with  legacy-duty  in  respect  of  any 
property  subject  to  said  duty,  is  also  charge- 
able with  the  duty  imposed  by  the  act  In 
respect  of  the  acquisition  of  the  same  pro- 
perty. Leasehold  property  is  no  longer  charge- 
able with  legacy-du^  aajpersonal  estate. 

In  the  case  of  Lord  Advocate  v.  Soberfi 
Trutteet,  26th  Jan.  1858,  20  D.  449,  a  father, 
in  the  antenuptial  contract  of  his  danghfer, 
had  obliged  himself  to  par  L.2000  to  trustees, 
at  the  first  term  after  his  death.  The  interest 
of  the  sum  was  to  be  paid  to  the  wife  during 
her  life,  and  to  the  hnsband  on  her  death ; 
and  the  fee  was  to  be  paid  to  the  children 
of  the  marriage,  payable  on  their  m^rity. 
His  executors  paid  L.ISOO  to  the  truBtees, 
but  retained  L.200  to  meet  the  snccession- 
duty  on  L.2000,  in  case  it  Bhould  be  found 
exigible.  It  was  held  by  the  Lord  Ordinary 
in  Excheijuer  that  this  was  a  succession  within 
the  meaning  of  tiie  act,  and  that  the  succes- 
sion-duty was  chargeable  upon  it. 

In  the  case  of  ^e  Lord  Advocate  r.  Lord 
<SaJbHin,DecI6, 1858, 21i7.124,  the  question 
was  raised.  Whether  the  maker  of  an  entail, 
or  the  last  heir  in  possession,  was  the  prede- 
cessor of  the  existing  heir.  The  heir  in  pos- 
session happened  to  be  more  nearly  related 
to  the  maker  of  the  entail  than  to  the  last 
heir,  and  he  contended  that  the  maker  of  the 
entailmust beconsideredbiBpredecesflor.  The 
contrary  was  contended  for  on  the  part  of  the 
Crown ;  and  the  Court,  by  a  m^rity,  de- 
cided in  favour  of  the  Crown.  This  judgment 
was  reversed,  June  7, 1860. 

Heritable  bonds  are  now  chargeable  with 
probate  and  inventory  duties.  See  Statamti 
also  the  Act  23  Vict.  c.  15, 1860. 

Sofikan.  The  meken  consiBta  of  the  whole 
lands  which  are  astricted  to  a  mill.  The 
possessors  of  these  lands,  quoad  the  mill,  are 
termed  the  lucteners,  JBrtk.  B.  ii.  tit.  9,  G  20  - 
Bank.  i.  684 ;  Bdi^t  Print.  $  249 ;  Rou't  LecL 
ii,  170.     See  Thirlage. 

Sviiaie.  Self-mwder  draws  after  it  the 
falling  of  the  single  escheat,  whereby  the 
whole  moveable  estat«  of  the  deceased  falls  to 
the  Crown ;  aod  a  proof  of  the  self-murder 
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ma.j  be  brought  ia  an  action  before  the  Court 
of  Session  at  the  instaDce  of  the  Queen's 
donatarf  agaiost  the  executors  of  the  de- 
ceased. lusanitT,  however,  is,  if  proved  as 
the  cause  of  suicide,  sufficient  to  prevent  the 
escheat.  In  proving  the  cause  of  death,  it  is 
sometimee  difficult  to  determine  whether  the 
deceased  was  killed  by  some  one  else,  or  laid 
violent  hands  upon  himself.  Several  cases  of 
this  nature  will  be  found  cited  by  Mr  Steele 
in  his  very  useftil  manual,  p.  94 ;  but  no 
general  rules  can  be  laid  down  upon  the  point. 
The  wounds  inflicted  by  a  suicide  upon  him- 
self are  usually  in  the  front,  and  in  an  oblique 
direction, ftom  right  to  left.  The  wounds  made 
by  an  asBauin  are  generally  in  the  back ;  but 
when  in  the  front,  from  left  to  right,  Hwne, 
i.  295;  Sia^,  94;  Ertk.  B.  iv.  tit.  iv.  §  46, 
note  by  Ivory;  Brown's  Synop.  p.  532. 

Stunmuy  Aotioiu ;  are  those  which  are 
brought  into  court  not  by  summons,  advoca- 
tion, or  suspension,  but  by  petition  or  sum- 
mary complaint.  See  Petition  and  Complaint. 
Ertk.  B.  iv.  tit.  1,  §  9 ;  Stair,  B.  iv.  tit,  3, 
§26;  BdPs  Princ.  §  2232,  et  teq. ;  Kamet" 
SlaL  Law  Abridg.  h,  t. ;  Brown's  Snoop,  h,  t. ; 
Shaa's  Dioest,  p.  414,  See  the  respective 
articles.  By  Act  of  Sederunt,  Nov.  1825, 
most  summary  causes  are  to  l>e  remitted  to 
the  junior  Ordinary  on  the  Bills,  to  ha  by 
him  prepared.  See  Sherif.  Actions.  Inter- 
diet,     Seclaiming  Petition. 

STininiiTig  up  the  Eridenoe.  Before  the 
jury  enters  on  the  consideration  of  their  ver- 
dict, the  presiding  judge  sums  up  the  evi- 
dence which  has  been  adduced,  accompanied 
with  an  exposition  of  the  law  where  it  appears 
necesary ;  an  exposition  intended  not  to  con- 
trol but  to  instruct  the  jury,  and  to  correct 
the  exaggerated  representations  of  parties. 
1587,  c.  92;  Steele,  13. 

Sommoiu.  A  ssmmooB  in  the  Court  of 
Session  is  a  writ  in  the  Sovereign's  name, 
eigued  by  a  writer  to  the  Signet,  and  passing 
the  Signet,  setting  forth  the  grounds  and  con- 
clusions of  an  action,  and  containing  the 
royal  warrant  or  mandate  to  meeaengere-at- 
arnis  to  cil«  the  defender  to  appear  iu  Court 
to  answer  the  demand;  with  certification, 
that  if  he  fail  to  appear,  the  Court  will  pro- 
nounce decree  iu  the  terms  concluded  for  in 
the  summons.  The  statutory  requisites  of  a 
summons  are,  that  it  shall  set  forth,  in  ex- 
plicit terms,  the  nature,  extent,  and  grounds 
of  the  complaint  or  cause  of  action,  and  the 
conclusions  which,  according  to  the  form  of 
the  particular  action,  the  pursuer  b,  by  the 
law  and  practice  of  Scotland,  entitled  to  de- 
duce therefrvm;  6  Geo.  IV.  c.  120,  §  2. 
SnmmoDses  in  the  inferior  courts  are  framed 
on  the  same  model— with  this  difi'erence,  that 
in  these  courts  the  citation  is  given  on  the 
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warrant  of  the  inferior  judge  or  magistrate, 
and  not  of  the  Sovereign  ;  A.  S.  12th  Nm. 
1825.  In  libelling  summonses  it  is  a  rule 
that  two  or  more  persons,  unconnected  as 
partners,  and  not  aggrieved  by  the  bum  act 
or  having  a  joint  iuterest  in  the  matter 
libelled,  cannot  conclude  against  the  same 
or  different  persons  for  payment  of  same  due 
to  the  pursuers  separately.  Two  or  men 
parties  so  disconnected,  wishing  to  avoid  the 
expense  of  separate  actions,  must  assiga  tlteir 
claims  to  one  of  their  number,  or  to  a  third 
party  as  trust-assignee,  who  may  sue  for  their 
behoof.  See  Pursuer.  As  to  defenders,  agais, 
where  several  are  liable  under  the  him 
ground  of  debt  or  of  action,  any  number  atay 
be  sued  in  one  summons  ;  bat  where  ^he  de- 
fenders and  their  interests  are  aeparate  and 
unconnected,  no  more  than  six  can  be  included 

le  summons  ;  Articles  of  Re^vlatum,  A.  S. 
2d  Nov.  1695,  g  28.  And  the  same  regula- 
tion applies  in  inferior  courts;  A.  S.  IStkNm. 
1825.  The  style  of  the  wills  of  snmHHHM^ 
both  in  the  supreme  and  inferior  eonrta,  ia 
prescribed  by  A.  S.  SUtJviff  1831 .  and  agaiast 
defenders  forth  of  Scotland  by  A.  S.  lltt  Jabr 
1828,  §  22.  A  libelled  and  signeted  mm- 
mona,  or  a  summons  signed  by  a  deputo-eleii 
of  Session,  or  by  the  clerk  of  Court  (when 
that  is  competent),  becomes  the  ground  fer 
letters  of  arrestment,  provided  no  undue  delay 

rs  in  executing  the  summons,  and  follow- 
ing out  the  requisite  steps  for  constilatiw 
the  debt;  54  Geo.  III.  e.  137,  §  2.  Bu 
where  arrestment  is  used  on  an  unexecuted 
summons,  the  summons  must  be  executed 
within  forty  days  after  the  date  of  the  arreit- 
ment,  otherwise  the  arrestment  falls  ;  and  it 

mpetent  to  the  defender  to  apply  to  the 
Lord  Ordinary  on  the  Bills  for  looaing  tfct 
arrestment,  which  will  be  granted  without 
caution — the  Lord  Ordinary  having  power  ta 
award  expenses,  and  his  interlocutor  net 
l>emg  subject  to  review  ;  A.  S.  BIh  Jnig  18S1. 
The  limits  of  this  work  preclude  the  pool. 
bility  even  of  a  summary  of  the  maaT  !•■ 
portant  points  of  practice  connected  witA  the 
form,libeUing,  and  conclusions  of  euniBU»Hi; 
but  the  whole  subject  will  be  found  rofyMUf 
digested  in  Shand's  Praeties,  See  abe  JmA. 
"■  '  »,  iii.  p,  1,  rf  Mj. ;  Star,  B.ir,tit.S,|T, 
etseq. ;  Ertk,  B.  iv.  tit.  1,  g  4>  <'  «^;  ^^^ 
■  "19,  ti  »eq.;  JfaetiunVi  Skmf-OmitBm- 
eett,M, etseq.;  MaefaTlan«'iJurifPrm$.%tFft 
31 ;  and  the  article*,  PrivOegei  Amnmma  JM 
of  Signet  LeOers.  Supplemattary  AmIhik 
Amendment  of  Libel.  ArTotmonL  OOt^^ 
Summont.  tfili  <^  Snamunu.  Jfi^-'-'~ 
Formerly  the  allegation  of  i 

formed  the  ground  of  aetiou  WW  fa  _..^ 

the  summons,  bnt  by  tte  4Mt  ttMfttt 
Vict.  c.  36, 1850,  tbtij  mm  Mk'teM 
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Artienl&te  condescendenoe,  which,  with  t,  uote 
of  Ibe  ple»  inlAV,  is  annexed  to  the  BammonB, 
and  b  held  toconstitute  port  of  iu  Bee  Statute 
Ajti  Bcheduie. 

Somptniiy  Lavs ;  are  l&wa  passed  with  a 
view  to  reguUte  the  exponses  of  iodiTiduab 
&iid  private  families.  Various  laws  were 
passed  bj  the  ancient  Scotch  Legislatiire  for 
this  purpose.  Attempts  were  made  to  regu- 
late the  dress  of  the  ladies,  to  save  the  purses 
of  the  "pair  gentiemen,"  tbsir  fathers  and 
busbaDds.  Coming  to  kirk  or  market  with 
tbe  lace  muffled  in  a  veil  was  strictlj  pro- 
hibited. Statutes  were  passed  against  super- 
fluous banquetiug,  and  the  inordlnal«  use  of 
foreign  spices  "  brocht  from  tbe  parts  beyond 
aea,  and  sauld  at  dear  prices  tc  monie  folk 
that  are  very  nnabill  to  sustain  that  coaste." 
Such  statutes,  which  betray  an  ignorance  of 
the  ^irit  of  society,  were  but  ill  observed, 
snd  haT«  long  been  indesuetnde.  For  these 
laws,  see  Katatt'  Stat.  Law,  k.  I. ;  Hi^A.  Jiu- 
<Me,ii.  3. 

Sunday.  No  arreetment,  or  poinding,  or 
dtation  on  adjudication,  or  execution  of  inhi- 
bition, or  personal  execution  on  a  caption, 
and,  generally  speaking,  no  step  of  civil  pro- 
ceas,  can  proceed  or  be  taken  on  Sunday ;  and 
those  who  have  retired  to  the  sanctuary  of 
Holyrood  House  may  leave  the  precincts  on 
that  day  without  being  liable  to  arreet.  But 
the  sanctity  of  the  day  affords  no  protection 
against  the  execution  of  criminal  or  of  mtdi- 
iaHa  fugx  warrants.  Several  statutes  of  the 
Scottish  Fariiaments  enjoin  the  due  obser- 
vance of  the  Sabbath,  and  impose  fines  or 
coiTwral  punishment  on  account  of  its  profa- 
nation. The  statutes  are  1503,  c  83;  1579, 
c70;  1592,  c  124;  1693,  c.  163;  1594, 
e.  201 ;  1661,  c.  18 ;  1663,  c.  19.  And  the 
execution  of  those  laws  is,  by  1661,  c.  38, 
particularly  committed  tc  the  justices  of  the 
p«ace.  But  these  offences  are  also  cognis- 
able at  common  law,  u  well  aa  under  later 
8tatat«s,  by  all  other  judges,  whether  supreme 
or  inferior.  The  pecuniary  penalties  go,  oue- 
half  to  the  poor,  Uie  other  to  defray  expenses, 
and  to  revwd  the  informer.  Any  person  may 
competently  prosecute;  and  by  1693,  o. 40, 
every  presbytery  is  enjobed  to  name  an  in- 
former and  prosecutor  for  the  district.  Tbe 
more  recent  statutes  aro  1672,  c  22 ;  1695, 
o.  13 ;  1696,  c.  31 ;  and  1701,  c  11.  Pro- 
secutions for  mere  profanation  of  the  Sabbath 
are  now  veiy  rarely  resorted  to.  In  one  case, 
however,  a  person  was  prosecuted  before  the 
sheriff  for  sailing  a  steamboat  with  passen- 
gers on  Sundays,  and  penalties  and  interdict 
were  concluded  for.  The  sheriff  dismissed 
the  petition  on  varioas  grounds.  Among 
others,  he  doubted  of  his  jurisdiction,  and 
iutimated  bis  opinion,  that  even  if  he  bad 
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jurisdiction,  he  would  decide  in  favour  of  the 
defender.  A  bill  of  advocation  was  fonnd 
incompetent,  the  action  being  considered  of 
a  criminal  nature;  Jobg<m,  Nov.  29,  1828, 
7  S.  it  D.  83.  In  another  case,  it  was  held 
in  tbe  Court  of  Seasiou,  that  exercising  tho 
trade  of  a  barber,  by  shaving  on  Snnday 
morning,  is  not  contrary  to  law ;  and  that 
on  apprentice,  who,  in  bis  indentures  to  a 
barber,  had  bound  himself  not  to  absent  him- 
self from  his  work,  holiday  or  week-day,  was 
obliged  to  work  on  Snnday  moruing,  between 
the  hours  of  seven  and  ten ;  PhUlipt,  Uay 
19,  1835,  13  S.  A  D.  776;  bat  this  judg- 
ment was  reversed  on  appeal,  20th  Feb.  1837. 
Seo  Burnt,  i.  563 ;  BtU't  Com.  ii.  569  ;  Stair, 
B.  iii.  tit.  1,  §  37  ;  tit.  3,  ^  H ;  B,  iv.  tit. 
47,  5  27 ;  Sflni.  iii.  31 ;  i.  360,  456 ;  Bsffs 
Pri'nc.  §  44 :  lUva.  ib. ;  KafM»'  Stat.  Law 
Abrid^.  A.  (. ;  Hutch.  Juttiee  <f  Ptaee,  i.  417, 
423-«;  ii.  332;  Biair>t  do.,  voce  Profawiy; 
BnrnCt  Synop.  h.  t,  and  p.  1236 ;  Rou'm  Lect. 
i.  328. 

Soperoar^;  that  officer  in  a  vessel  whose 
duty  it  is  to  superintend  the  trade  for  which 
the  voyage  is  undertaken.  Constituenta  have 
been  found  liable  to  pay  money  borrowed  by 
their  supercai^,  though  his  commission  bore 
no  expres  power  to  borrow  money,  and  thongh 
the  money  was  not  applied  to  their  behoof; 
BMtrs,  25th  July  1732,  M.  3954. 

Bupeiinduotioii ;  of  letters  or  words  t'n 
tubitimtiaiihut  of  deeds  vitiates  them.  Stair, 
B.  iv.  tit  42,  §  19  ;  Mor^a  Nota,  ccccvii. ; 
Bank.  ii.  633.  See  Dted,  ChaOmgt.  Svi- 
dtnet.     liUgtbility.     Erature.     Fmvm, 

SnperintendeiitB  of  Uie  Charcli;  were 
persons  chosen  immediately  after  the  Refo> 
mation  to  watch  over  the  conduct  of  the 
parochial  clei^y,  and  to  attend  to  the  affairs 
of  tbe  Church ;  thus  coming  in  place  of  the 
bishops,  whose  continuance  was  inconsistent 
with  the  forms  of  Presbyterian  church  govern- 
ment.   Ertk.  B.  i.  tit.  5,  \  5. 

Superior ;  is  one  who  has  made  an  original 
grant  of  heritable  property,  under  the  con- 
dition that  the  grantee  shall  annually  pay  to 
him  a  certain  sum  of  money,  or  perform  cer- 
tain services.  The  grantee  is  termed  the 
vassal.  The  interest  of  the  grantor  is  termed 
the  dtminium  direelum,  that  of  the  vassal  the 
domtniuH  utile.  Tbe  superior  has  right  to 
the  feu-duties  and  other  services  stipulated 
in  the  grant,  with  the  casualties  which  are 
by  law  given  to  a  superior ;  while  the  vassal 
eigoys,  in  the  alMence  of  any  limitation  in 
tbe  grant,  every  other  right  attaching  to  the 
subjects,  Euoh  as  fruits,  woods,  mines  and 
minerals,  and  the  rights  of  alteration  and 
disposal  at  pleasure.  ErA,  B.  ii.  tit.  3,  §  10, 
et  sfj.;  Kama'  Frine.  of  Eguity  (1825),  116; 
Kama'  Slal.  Law  Abmg.  A.  t, ;  San^ord  on 
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ITmlaite  Saecestion;  S'tnd/ord  m  EataiU ; 
Jtoss'i  Leei.  iJ.  119,  et  seg.  See  Faisal 
Syitea.     Holding,     Teawe.     Domminm  Di- 

Saperioiity.  The  anperiority,  or  domi- 
niuffl  directum,  is  the  right  which  the  Crown, 
as  overlord  of  all  Scotland,  or  subject  auperidra 
AS  ID  termed  into  overlords,  enjoy  in  the  laaA 
Jield  by  their  vassals.  It  is  not  a  right  of 
use  of  the  lands,  but  only  a  right  to  the  civil 
rights  of  feu-duty.  See.,  and  to  the  casualties. 
(See  preceding  artide!)  The  right  of  supe- 
riority is  held  by  the  Grown,  or  by  iadividuala 
aa  a  consequence  of  their  having  been  for- 
merly vested,  in  their  own  person  or  that  of 
their  ancestors  or  authors,  in  the  property 
of  the  lands ;  and  they  continue  to  hold  a 
complete  title,  uot  only  to  the  superiority, 
hut  to  the  lands  themselves,  this  title  being 
qualified  ia  its  effects  by  the  feu-charter 
which  the  vassal  holds,  and  iu  virtue  of 
which  he  enjoys  the  dominium  uitU  of  the 
lands.  When,  therefore,  a  superior  wishes 
to  convey  his  right  to  another,  the  regular 
form  is,  not  to  dispone  the  superiority  only, 
hut  to  dispone  the  lands  theraselves,  except- 
ing from  the  grant  the  right  of  feu  which 
the  vassal  possesses.  The  form  of  such  a 
conveyance  will  be  found  in  Jurid.  Styles, 
i.  140,  141,  and  Bell's  System  of  Deeds,  i. 
306,  where  it  will  be  seen  that  the  granter 
dispones  "all  and  whole  the  lands,"  but  in 
the  clause  of  warrandice  excepts  the  feu- 
rights  and  titles  granted  to  a  third  party,  or 
previously  disponed  to  the  grantee.  Though 
this  is  the  only  regular  mode  of  conveying  a 
superiorly,  it  was  at  one  time  common  to  dis- 
pone the  superiority  only,  sometimes  with  the 
view  of  avoiding  the  irritancy  nnder  20  Oeo. 
II.  c  50,  sometimes  to  serve  electioneering 
purposes,  by  conferring  on  the  disponee  the 
elective  franchise,  without  any  right  of  pro- 
perty in  the  land.  This  conveyance,  which 
has  been  censured  by  Stair  (B.  ii.  tit.  4,  §  1), 
MS  proceeding  from  "  the  ignorance  of  writers," 
has  received  various  effects,  according  to  the 
rights  claimed  upon  it.  It  has  been  fonnd 
effectual  to  confer  the  freehold  qualification, 
and  a  title  to  pursue  a  removing ;  Lagg,  Nov. 
19, 1624,  M.  13,787 ;  ffamilUm,  Feb.  23, 1819, 
F.  C.  But  it  does  not  give  a  sufficient  title  to 
pursue  a  declarator  of  non-entry ;  Part,  May 
16, 1816,  F.  C.  Where,  however,  in  addition 
to  a  conveyance  of  the  superiorilt/,  there  is  also 
an  assignation  to  an  unexecuted  precept  for 
infeftment  in  the  laada,  or  where  there  is  a 
conveyance  of  the  lands,  "  in  so  far  as  extends 
to  the  superiority,"  an  unobjectionable  title 
is  established,  and  declarator  of  non-entry 
may  be  pursued  upon  it ;  Mackenrie,  Dec.  14, 
1822,  2  S.  A  D.81;  HiU,  July  19,  1828, 
6  6'.  if-£>.  433.  A  disposition  of  the  Ccu-duties 
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and  casualities  of  superiority  also  afFardsaiaF. 
ficienttitle  to  pursue  a  declarator  of  non-entry: 
Dougltu,  Jan.  30, 1671,  X.  9306.  Infeftmeat 
in  the  superiority  or  <f<mfntHm  dirtetM.m  t£ 
lands,  being  in  truth  infeftmeut  in  the  lamfi 
themselves,  forms  a  sufficient  title  for  pr»- 
BcriptioD,  and,  followed  by  forty  yearv'  pocMs- 
sioD,  vests  the  enporior  in  the  property  of  the 
lands.  From  the  terms  in  which  one  case  it 
reported,  it  is  left  doubtful  whether  or  net 
the  conveyance  to  the  superiority  only,  aben 
described,  forms  a  good  title  for  preacriptiae; 
DuajMTe,  Dec.  22, 1774,  F.  C. ;  5  Br.  Sap. 614. 
But  it  has  been  thought  that  in  that  cue  th« 
infeftment  must  have  been  in  the  Umd*,  vai 
that,  without  such  infeftment,  there  can  be 
no  prescription ;  SeWs  lUutt.  H.  17,  Mfa. 
There  are  certain  inherent  rights  of  supe- 
riority which  law  supports,  and  renders  ift- 
cient  against  every  man ;  such  is  the  superitr'i 
title  to  the  feu-duty  and  services  sp«aSai  a 
the  grant.  These  do  not  require  infeftiMat 
to  secure  tliem  to  the  superior ;  be  holds  th«« 
as  his  inherentrigbt,  with  which  hehasosTfr 
parted,  and  of  wliieh  he  cannot  be  deprived 
either  by  any  act  of  the  vassal,  or  by  the  right 
of  the  vassal's  heir  or  singular  successor,  or  by 
prescription.  So  completely,  indeed,  ar«  thoae 
rights  inherent  in  the  superior,  that  it  hm 
been  made  a  question  whether  he  etut  separata 
them  from  the  superiority  by  reaoaocing  thea, 
BO  as  to  deprive  a  singular  successor  in  the 
superiority  of  the  power  of  demanding  then 
from  the  vassal ;  and  although  the  Covt 
held  that  the  rights  of  superiority  mij^i  be 
renounced,  yet  they  regarded  the  point  as  a 
difficult  one.  There  are  other  rigfata,  hew- 
ever,  such  as  an  obligation  on  the  vassal  Bet 
to  sub^feu,  or  that  he  shall,  before  aellu^ 
give  an  offer  to  the  superior  at  a  eertaia 
price,  called  a  clause  of  pre-emption.  Tb^ 
will  be  effectual  against  purchasers  of  tbe 
property,  and  other  third  parties,  only  where 
they  are  engrossed  in  the  infenment,  so  at 
to  enter  the  record.  See  Condiiiont.  Bmrdax. 
Claute  of  Fre-enption,  The  vasal  is  liaUt 
for  the  feu-duty  ft-om  the  time  of  aicc^tiag 
the  right;  and  he  continues  bound  for  it  t» 
the  superior,  even  after  he  has  sold  lb«  §M, 
until  the  purchaser  shall  have  completed  ka 
title — !.«.,  shall  have  become  the  snperMr's 
vassal;  but  the  superior  is  bound  Utnemn 
all  singular  successors  on  payntont  of  Me 
year's  rent.  See  Composilion,  Wkeiv  At 
right  of  property  baa  been  separated  tram  tk* 
superiority,  the  two  rights  can  be  e> 
by  nothing  but  a  resignatiou  ai  n 
so  that  a  superior  acquiring  the  ■  ^ 
must  resign  in  bis  own  handa,ordntl 
perty  and  superiority  will  remaia  am 
and  may  descend  to  difforeat  hiill. 
ConiolidatioH.    A  superior  mrwA  Jri 
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ft  BQperior  between  himself  and  bis  vassal; 
neither  cad  a  superiority  be  split  to  the  effect 
of  makiog  the  vassal  hold  of  more  than  one 
superior,  and  thus  become  liable  in  more  than 
«ne  set  of  prestations.  The  superior's  arrears 
and  current  feu-duties,  and  hie  casualties  also, 
form  both  personal  claims  and  debila  fundi, 

5 referable  to  all  the  vassal's  other  heritable 
ebta,  ranked  Bret  in  judicial  proceedings  on 
bsDkmptcy,  and  to  be  made  effectual  by  poind- 
ing of  the  ground  and  adjudication.  BeWs  Com. 
i.22,«f  »eq.,-  ii.670,  683,  693,  716;  Ersi. 
B.  ii.  tit.  5,  e(  seq.;  B.  ii.  tit  6,  §  63,  et  lej.; 
B.  iii.  tit.  8,  §  81 ;  Stair,  B.  ii.  tit.  3,  §  29, 
41,  51 ;  B.  ii.  tit.  4  ;  B.  ii.  tit.  11,  §  8,  d 
teq.;  B.  iii.  tit.  2  ;  More'i  Notes,  Ix.,  cliivi., 
cxcii.,  ceii.;  Bank.  B.  ii.  tit  4,  §  1,  «t  leq.; 
B,  ii.  tit.  11,  5 1,  «i  uq.;  B.  iii.  tit.  2,  §  56 ; 
B.  iii.  tit.  5 ;  BeWs  Prine.  §  676,  et  teq. ; 
lUutt.  §§  687, 855 ;  Sand/ord  on  SmtabU  Sue- 
eetnon,  ii.  183. 197 ;  Sand/ord  on  ISnIaih,  232, 
264  ;  Bdl  on  Pwchaier'i  TiUe,  42,  115,  363  ; 
.Bom'»  Lerf.  ii.  222, 292.  See  ZTdWiw.  Tmwe. 
Feit-duty.  Catitalty.  Charge,  A^vdicalion, 
Conyoiition.  Consolidation.  Confirmation,  Rs- 
tiffnation.     Entry.     Clare  Constat,  <tc. 

Snpenedeaa;  in  Euglish  law,  a  writ  to 
stay  some  ordinary  proceedings  at  law,  on 
good  caDse  shown.     Tomlins,  h.  t. 

8opened«n ;  is  either  a  private  agree- 
ment amongst  creditors,  under  a  trust-deed 
and  accession,  that  they  will  snpersede  or 
Bist  diligence  for  a  certain  period,  or  a  ju- 
dicial act,  by  which  the  Court,  where  they 
see  cause,  grant  a  debtor  protection  against 
diligence,  without  consent  of  the  creditors. 
A  creditor  who  commits  a  breach  of  super- 
sedere is  liable  to  the  debtor  in  damages. 
£eWt  Com.  ii.  501,  574,  600-1 ;  Bank.  B.  iv. 
tit  38,  5  23 ;  Ertk,  B.  iv.  tit.  3,  §  24.  See 
Sequestration.  Trust-Disposition.  Bankrupt. 
Froteelion. 

Bnpplsment.  Formerly,  where  a  party 
iTaa  to  be  sued  before  an  inferior  court  ra- 
tione  rei  site,  and  did  not  reside  within  its 
jurisdiction,  letters  of  supplement  required 
to  he-obtained  on  a  warrant  from  the  Conrt 
of  Session,  and  in  virtue  of  these  he  was 
cited  to  appear  before  the  inferior  judge. 
These  letters  run  in  the  name  of  the  Queen. 
Tbey  recite  the  ground  of  action,  the  reason 
Tvhy  it  should  proceed  before  the  inferior 
judge,  and  contain  a  warrant,  addressed  to 
inessengers-at-ai-ros,  as  sheriffs  in  that  part, 
ordering  them  to  cite  the  defender.  They 
proceeded  on  a  bill,  and  were  signed  by  a 
writer  to  the  Signet.  They  are  also  em- 
ployed in  the  citation  of  persons  out  of  the 
kingdom,  where  they  are  to  be  cited,  not  as 
principal  defenders,  but  merely  for  their  in- 
terest. Erik,  B.  i.  tit.  2,  §  17  ;  BdPs  Com. 
ii,  66 ;  Hatch.  Justice,  i.  103,  243 ;  Jvrid. 
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Styles,  iii.  14,  274-80,  986 ;  Ros^s  leet. 
i.  282  ;  ii.  531.  See  Bills  of  Signd  Letters. 
By  the  Act  1  and  2  Viot.  e.  119,  §  24,  a  de- 
fender who  is  beyond  (he  jurisdiction  of  a 
sheriff  may  now  be  cited  on  the  sheriff's  own 
warrant  or  precept,  endorsed  by  the  sheriff- 
clei'k  of  the  county  in  which  be  resides. 

Supplement,  Oath  in.    See  Evidence. 

Supplementary  Snmmons.  Where  all  the 
parties  interested  have  not  been  called,  or 
where  the  oiiginal  summons  requires  amend- 
ment, and  the  defender  has  not  appeared,  a 
sapplementary  or  auxiliary  summons  is  ne- 
cessary. But  where  the  original  action  is 
null,  such  a  summons  is  inadmisuhle.  It 
may  be  used,  however,  to  bring  forward  ad- 
ditional grounds  of  action,  the  conclusions  of 
both  summoosee  being  the  same.  In  thoee 
actions  which  must  be  raised  within  a  certain 
limited  time,  defects  in  the  original  sum- 
mons cannot  be  remedied  by  a  supple- 
mentary snmmons,  if  the  limited  period  for 
raising  the  original  action  has  elapsed  be- 
fore the  supplementary  summons  is  raised. 
Shand's  Prat,  i.  el  seg.,  and  authorities  there 
dted;  Maclaurin's  Sheriff  Prac.  271. 

Sapply,  Commiiiioiien  of.  See  Commit' 
sioners  of  Supply. 

Support ;  the  urhan  servitude  of  support. 
The  oneris  ferendi  and  tigni  immittendi  of  the 
Roman  law  entitles  the  owner  of  the  domi- 
nant tenement  to  rest  the  whole  or  part  of  a 
building,  or  of  a  beam,  on  the  house,  wall,  or 
property  of  the  servient  tenement.  By  the 
Roman  law,  in  the  particular  servitude  oneris 
ferendi,  the  proprietor  of  the  servient  tene- 
ment became  bound  to  preserve  it  in  a  state 
to  answer  the  purposes  of  the  servilude,  or 
to  abandon  the  property  entirely.  But  by 
the  law  of  Scotland,  where  a  servitude  of 
support  is  constituted  by  loriting,  it  would 
seem  that  the  servient  proprietor  is  not 
bound  to  keep  the  servient  tenement  in  re- 
pair, unless  there  be  a  special  stipulation  to 
that  effect  in  the  deed  constituting  the  bur- 
den ;  and  where  it  is  merely  a  pracriplive 
servitude  of  this  kind,  the  dominant  pro- 

Erietor  may  repair  the  servient  tenement  for 
is  own  use  if  so  inclined ;  but  there  is  no 
obligation,  in  that  case,  on  the  servient  pro- 
prietor to  repair,  unless  he  has  contracted 
an  express  obligation,  servitudes  being  etric- 
tissimi  juris,  and  not  to  be  ejitended  by  im- 
plication. Ersk.  B.  ii.  tit.  9,  £§  7  and  8 ; 
Stair,  B.  ii.  tit.  7,  §  6  ;  Bank.  B.  ii.  tit.  7, 
§  6  ;  Shaw's  Digest,  p.  565  ;  BelPs  Prine. 
§  1003  ;  Illust,  ib.  See  the  case  of  Murray, 
24th  June  1715,  Mor.  14,621.  See  also 
Common  Interest.     Servilude. 

Snpportation  ;  is  any  assistance  rendered 
to  enable  one,  otherwise  incapable,  to  -go  to 
kirk  or  market,  so  as  to  validate  a  couvey- 
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iiBce  of  heritage  made  vithin  sixty  dajs 
before  death.    SMDeaAbtd-  • 

Sopnmac7.     See  Oa&t. 

Suety.  The  weuritT  which  an;  odo 
having  dread  of  harm  fhim  another  m&j 
ohtain,  is  treated  of  in  the  article  La«ib%kr- 
rotBt.  The  other  kinds  of  aarety  are,  twrtty 
ef  &e  paaee,  aod  surety  far  good  bt/uaioiu:  1. 
Surety  of  the  peace  is  a  seooritj  against 
injury  threntfined  or  dreaded,  exigible  by  any 
single  justice  of  peace,  who  may  proceed  to 
lay  under  caution  any  parties  between  whom 
be  is  credibly  informed  there  is  appearance 
of  trouble,  anletB  they  declare  upon  their 
eonscienee,  that  neither  of  them  bears  any 
grudge  to  the  other.  He  may  also  impose 
this  caution  upon  those  who  have  threatened 
personal  iqjnry  or  flr»raising,  having  first 
brought  the  offenders  before  him  by  warrant ; 
or  on  any  complainer  swearing  that  he  has 
just  cause  of  fear  from  a  particular  party,  the 
justice  or  other  magistrate  may  bind  over  the 
latter  to  ke^  the  peace.  A  wife  may  obtain 
this  security  against  a  husband,  or  vice  vertex 
The  amount  of  the  penalty  is  discretiooary. 
A  party  falling  to  find  a  sufficient  cautioner 
for  the  amount  ordained,  may  be  imprisoned 
till  the  expiry  of  the  term  for  which  he  was 
to  have  been  bound.  Forfeiture  of  the  pen- 
alty in  the  bond  is  incurred  by  the  party 
committing  any  breach  of  the  peace,  whether 
against  the  complainer  or  other  persons.  A 
party  whose  cautioner  has  proved  insufficient, 
or  who  has  been  conrict«d  of  breakbg  a 
Burety  of  the  peace,  may  be  laid  nnder  a 
fresh  security.  Surety  for  the  good  be- 
haviour is  more  rigorous  than  surety  of  the 
peace,  and  includes  it.  It  may  be  imposed 
by  any  single  justice  upon  any  suspect  man, 
who,  for  the  most  part,  sleeps  ill  the  day  and 
walks  in  the  night,  or  upon  those  who  are 
described  as  "  suspicioDS  persons,  who  are 
night-walkers,  and  cannot  give  a  good  ac- 
count of  themselves ;"  or  it  may  he  taken, 
JDstead  of  surety  of  the  peace,  from  those 
who  have  threatened  personal  injury  or  fire- 
raising.  Sometimes  psrties  canvicted  of  cer- 
tain offences  are  directed  by  statute  to  be 
laid  under  this  surety ;  and  sometimes,  at 
common  law,  a  party  is  ordered  to  find  this 
surety,  hy  a  judgmeut  against  him  for  some 
gross  breach  of  public  decorum.  Forfeiture 
is  incurred  by  whatever  would  cause  forfeit- 
ure of  surety  for  the  peace,  or  by  seditions 
words,  or  by  being  guilty  of  any  offence 
which  this  caution  is  meant  to  prevent. 
Hiikh.Jutt.o/PMee/i.  399;  TaietJiut.  3B0- 
2 ;  Blait'a  Manual,  375.  See  Latebarrowi. 
Bail.     OautionaTy. 

8iirfhc»ltunBge ;  damage  done  to  the 
surface  of  the  ground,  in  consequence  of 
mining  operations,  &c.    The  tenant  of  the 


groand,  or  the  lifbrenter,  is  eotiUad  to  ee»- 
pensation  for  sueh  damage  wher«  the  niniag 
is  carried  on  by  the  landlord,  or  the  fiar,  er 
their  respective  teaeea.     See  Leaae.    L^ 

Snr-B^oindn ;  in  English  lav,  the  i^ain- 
tifi*B  answer  to  the  deftsdaot'i  rejtnnder. 
Tomluu'  I>ia.  h.  i. 

Smrendw ;  in  BngUsh  law,  the  yieldiq; 
up  of  an  estate,  for  lifo  or  yeara,  to  hiu  tkat 
has  the  immediate  estate  in  reversica  or 
remainder.  SW^m*  Dii^  i.  t.  See  S«- 
naittder. 

Surrender  of  TithM ;  the  tubmisnini  ef 
tithes  made  to  the  Crown.  It  got  the  iuum 
of  turmd^r  of  tiOtet,  beeaoie  t^  tnbmTwin 
contained  in  it  a  surrender  of  the  tithea  ials 
the  bands  of  the  King.  See  SiAmutim  tf 
Ti(kes  and  Ttind*. 

Snrrogrtte ;  in  Bnglish  law,  a  aubititnte, 
a  person  appointed  to  act  for  anothar,  ■■  by 
a  bishop,  chanceUor,  judge,  &e.  fWlw' 
Dtet.h.  t. 

Snrro^tnin ;  th&t  which  cornea  in  pbes 
of  soroethiug  else.  The  price  is  the  nurv- 
gatum  of  an  estate,  and  is  so  called  beeaasa, 
while  it  is  distinguishable  from  otter  fn^ 
the  burdens  which  fell  upon  the  estate  wDl 
in  some  cases  be  transferred  to  the  price  re- 
ceived for  it.  In  the  case  of  an  en^il  valid 
in  evei7  respect  except  that  the  irritant  and 
resolutive  clauses  did  not  ifply  to  the  pf*- 
hibition  to  sell,  the  Court  of  Sesaion  fowl 
that  the  heir  in  possession,  though  he  couU 
not  be  prevented  from  selling  the  estate,  was 
bound  to  reinvest  the  price  is  the  purebaai 
of  other  lands,  to  be  settled  conformably  to 
the  provisions  of  the  entail;  Tlnmrf  tf  il  ■<■■. 
Feb.  23, 1827,6  iS.tt  A.  418.  But  thk  de- 
cision was  reversed  on  appeal,  oa  the  grosad 
that,  BE  the  entail  wanted  the  statutory  n- 
qaisites  to  prevent  a  sate,  there  waa  no  ahfr 
gation,  which  could  be  enforced  by  lav»  te 
subject  the  price  to  the  fetters  of  thi«  eotwl; 
July  16,  1830,  i  W.  A  S.  196;  Btfft  S- 
Iiut.  ii.  353.  See  Stair,  B.  ii.  tit  %  $  14; 
Kamex'  Eq\iUy,29i;BTweti:iSy»op.h.L  6m 
Tailtie, 

SDrriTurihip,  Prwtmptum  tf.  S««  JV«- 
ntmpttoM  (^  Suniivenhip. 

Snipemion ;  is  the  general  nasM  ^hm 
to  a  procea  in  the  supreme  civil  or  eriMiml 
oour^  whereby  executioii  or  diligenea  ••  ^ 
sentence  or  decree  is  stayed  until  th«  ja^f^ 
ment  of  the  Supreme  Court  is  obtaiHA  M 
the  point.  This  form  of  review,  i>  ctiHliri 
cases,  has  been  explained,  eoos^sB  tf  Ik^ 
ptntion  *n  Court  <^  JtuUdary  ;  aad  At  fl^ 
sent  article  relates  exclusively  to  ^aiMIM 
of  sn^nsion  in  civil  i 
complaining  e 
senting  a  note  of  a 


sus 

Chamber,  setting  forth  that  diligenee  hu 
been  used  or  threatened,  in  Tirtue  of  the  dft* 
cree  or  warrant  to  vhich  he  objects,  and 
prays  that  the  decree  complained  of  be  lue- 
pended.  An  articalate  statement  of  the 
fact*  on  which  the  prayer  of  suBpension  is 
founded,  together  with  a  note  of  pleas  in 
law,  U  annexod  to  the  note.  See  Act  1  and 
2  Vict.  t.  86, 18S8.  In  the  ordinary  case, 
the  complainer  also  offers  cantion  to  imple- 
ment the  decree  of  which  he  complains,  and 
to  pay  the  expenses  of  the  process,  if  the 
Court  shall  so  decide.  This  oote  is  pre- 
■ented  to  the  Lord  Ordinary  on  the  Bills ; 
and  if  he  think  that  the  eomplainerhaa  made 
out  a  sufficient  prima  faeit  case,  he  pro- 
nounces an  interlocutor  sisting  execution  in 
the  meanwhile,  and  appeinting  the  note  of 
suspension  to  be  answered.  {Thereafter  the 
Lord  Ordinary  on  the  Bills  resnmes  consi- 
deration of  the  note  along  with  the  answers, 
if  lodged ;  and  if  that  pleading  does  not 
satisfy  him  that  the  objection  to  the  dili- 
genee or  execution  is  groundless,  he  passes 
the  note  of  suspension,  whereby  the  cause  is 
brought  formally  into  the  Court  of  Seaion 
in  order  to  be  discussed ;  and  pending  the 
diacttssioD,  the  execntion  is  stayed  or  sus- 
pended. If,  on  the  other  hand,  the  Lord 
Ordinary  on  the  Bills  be  of  opinion,  either 
on  considering  the  note  itMlf,  or  on  resuming 
consideration  of  it  with  answers^  that  there 
is  no  JDst  ground  of  complaint,  he  refuses  the 
note,  upon  which  a  certificate  of  refusal  will 
be  issued,  and  the  diligence  or  execution 
complained  of  will  proceed  precisely  as  if  no 
note  of  suspension  had  been  presented.  But 
the  judgment  of  the  Lord  Ordinary  on  tbe 
Bills,  whether  refusing  or  passing  the  note,  is 
subject  to  the  review  of  the  Court  of  Session, 
in  the  manner  explained  voce  Reclaiming  NoU ; 
or  if  the  judgment  has  been  pronounced 
during  vacation,  a  second  note  of  suspensioD 
may  be  competently  presented  to  the  next 
succeeding  Lord  Ordinary  on  the  Bills.  The 
noto,  when  passed,  is  enrolled  in  the  weekly 

firinted  roll,  and  proceeded  with,  as  was 
brmerly  the  case,  on  expede  letters  of  sus- 
pension. See  Shantfs  Practice,  440, 469, ei  teq. 
Snapeuaion  and  Intardiot ;  a  judicial  re- 
medy competent  in  the  Bill-Chamber,  where 
there  has  been  no  decree,  nor  any  proceeding 
which  can  issue  in  a  decree,  but  where  the 
object  is  to  stop  or  intenUot  some  act,  or  to 
prevent  some  encroachment  on  property  or 
poesession,  or  in  general  to  stay  any  unlawful 
proceeding.  The  remedy  is  applied  for  by  a 
note  of  suspension  and  interdict,  which,  in  an 
annexed  articulate  statement  of  facts,  seU 
forth  the  circurastauces  under  which  the 
complaint  is  made,  and  prays  for  suspensioo 
u>d  interdict  either  with  or  without  cautiout 
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as  the  case  may  be.  This  note  is  prasented  in 
the  Bill-Cbamber ;  and  if  a;>rtma/(ict'«  case 
be  made  out,  the  Lord  Ordinary  on  the  Bills 
will  immediately  grant  an  interim  interdict, 
and  order  the  note  to  be  answered.  When 
the  answers  are  lodged,  the  Lord  Ordinary 
on  the  Bills  resumes  consideration  of  the 
case,  and  either  passes  the  note  and  continues 
the  interdict,  or  refuses  it  and  recalls  the 
interdict,  as  justice  may  require.  As  in  or- 
dinary suspensions,  this  interlocutor  refusing 
or  passing  the  note  is  reviewable  by  the 
Court ;  and  if  the  note  be  eventually  passed, 
the  case  proceeds  in  the  manner  already  ex- 
plained, voce  Sv^Mtion ;  and  in  the  same 
way,  where  the  note  is  ultimately  refused, 
the  interdict  is  at  an  end.  The  remedy  of 
summary  interdict  is  also  competent  in  in- 
ferior courts,  where  the  subject-matter  of 
complaint  is  cognisable  in  an  inferior  court ; 
the  form  of  complaint  being  by  petition  ad- 
dressed to  tbe  inferior  judge,  praying  for  the 
interdict  wanted.    See  Shaa^t  PraeHee,  469, 

Boipeniioit  and  XabentioiL  Where  a 
debtor  has  been  incarcerated  in  consequence 
of  diligeoce  on  a  decree,  or  on  any  other 
warrant  of  incarceration,  he  may  apply,  in 
the  Bill-Chamber,  for  redress  by  a  note  of 
suspension  and  liberation  ;  and  if  he  can 
satisfy  the  Lord  Ordinary  on  the  Bills  that 
his  imprisonment  has  been  wrongful  or  illegal, 
the  note  of  suspension  and  liberation,  after 
it  has  been  answered,  will  be  passed.  Here, 
also,  the  procedure  is  analogous  to  that  in 
ordinary  suspensions. 

BotpanslTe  Conditioiu;  conditions  pre- 
cedent, or  conditions  without  the  puriBcation 
of  which  the  contract  cannot  be  completed. 
Bdet  Com.  i.  237  ;  BeWt  Fritic.  §  109  ; 
Shan't  Digest,  313,  663 ;  £roim  on  Sale,  32- 
42.  See  Conditional  OWgatien,  Retolvtive 
Condition*.     Sale. 

Sutlierlaad,  CoimtT  oL   See  EUctioa  Law. 

Swam.  According  to  Stair,  swans  are 
inter  regalia;  but  Erskine  says,  "  Nothing 
appears,  either  in  our  statutes,  law-books,  or 
practice,  in  support  of  tbe  opinion  that  swans 
were  ever  accounted  inter  regaiia,"  See  Stair, 
B.  ii.  tit.  3,  5  60 ;  Enk.  B.  ii.  tit.  6,  §  16 ; 
Bank.  i.  593 ;  BeWt  Prine.  §  1290. 

Bwearing,  Palse.  See  False  Swearing. 
Penury. 

Bwuidlill(f.  Under  the  head  of  swindling 
are  comprehended  that  numerous  class  of 
cases  in  which  the  offender,  by  the  assump- 
tion of  a  false  chsrscter,  or  a  false  repre- 
sentation of  some  sort,  obtains  the  possession 
of  money,  or  other  property,  which  he  ap- 
propriates to  himself.  Swindling  differs  from 
theft  in  this,  that  the  thief  takes  the  pro- 
perty, while  the  swindler  obbuns  the  owner's 
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consent  to  ha  gettiog  it.  It  differa  from 
failure  to  pay  for  goods  obtained  od  credit 
in  this,  that  the  swindler  uses  fraud  to  get 
the  goods.  It  is  thought  that  an  attempt 
to  defraud  is  not  a  relevant  charge.  The 
punishment  of  this  offence  varies  from  impri- 
Bonment  for  six  weeks  to  transportation  for 
fourteen  years.  Using  false  writings  is  re- 
rarded  as  an  ^gravation.  Hume,  i.  57, 172; 
Buntett,  166  ;  Alison't  Frine.  ZSO,  368  ; 
Prae.  290 ;  Steele,  114,  141  ;  Swint  Abridg. 
voce  Faiu  Tekent ;  Shaw't  Digat,  p.  154 ; 
TaiVt  Jwlkt,  vocibns  FdsAoed.  Thtft.  See 
Theft.     Breach  of  Tnut. 

Sylvft  Cadna ;  is  a  wood,  which,  on  being 
cat,  stoles  out  again  for  another  cutting,  so 
as,  by  proper  management,  to  yield  a  yearly 
profit,  which  may  be  turned  to  account  by  a 
temporary  usufructaary,  as  a  Urerenter  or 
wadsetter  on  a  good  title,  bnt  not  by  a  mere 
tenant,  unless  his  lease  expressly  so  provide. 
Stair,  B.  ii.  tit.  3,  g  74,  et  iitq. ;  Bank,  i,  658  ; 
ffunler't  Landlord  and  Tenant,  See  Liferent. 
Wood.     Treet.     Tifober. 

Symbols.  Heritable  property  was  former- 
ly transferred  by  the  delivery  of  symbols. 
Thns  lands  were  resigned  by  a  vassal  to  his 
tnperior  by  the  symbol  of  staff  and  baton  ; 
and  in  giving  sasine,  the  symbols  were  varied 
according  to  the  nature  of  the  subject.  In 
giving  sasine  of  lands,  the  symbols  were  earth 
and  itone  of  the  lauds ;  of  an  annual  rent 
out  of  lands,  earth  and  itone,  aiA  a  penny 
money;  of  fishings,  i\et  and  wible;  of  mills, 
clap  and  hopper;  of  houses  within  bargh, 
ha»p  emd  ttapie;  of  patronage  teinds,  a  theaf 
of  com ;  of  pati-onage,  a  ptalm-bo<A  and  the 
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key$  of  (Ac  cAitnA ;  of  Jarisdictions,  On  (vat  «f 
court.  £r«jb.  B.  ii.  tit.  3,  §  36  ;  Stair,  B.  ii. 
tit.  1,  §  15  ;  tit.  3,  \%  17  and  44  ;  B.  iii.  tit 
2,  §  6  ;  More'i  Notes,  p.  clxi. ;  Bank.  i.  dOtJ, 
649  ;  ii.  209  ;  Ron's  Leet.  ii.  87,  196,  2161, 
374.  See  Delivery.  Reti^natMm.  Smtimi. 
Titles  to  Land. 

Synod.  A  provincial  synod  ia  one  of  the 
church  courts,  composed  of  the  meroben  t^ 
the  several  presbyteries  within  the  bonods 
prescribed  by  the  General  Assembly.  Sy- 
nods whose  boundaries  are  contiguous  cot- 
respond  with  one  another,  by  seiiding  om 
minister  and  one  elder,  who  are  entitled  ta 
sit  and  vote  with  the  other  inembeTv  of  tike 
synod  to  which  they  are  sent.  They  mtn 
have  a  regular  commission  from  their  on 
synods  to  act  as  correspondent  memben,  and 
on  its  being  produced  and  read,  their  oama 
are  added  to  the  roll.  The  time  and  place 
of  the  synod's  meeting  are  fixed  by  the  As- 
sembly. There  are  sixteen  ^nods,  aod  mwt 
of  them  meet  twice  a  year.  The  ^nod  is 
opened  by  the  moderator  of  the  precedme 
synod.  After  the  roll  is  made  np,  sk  ae* 
moderator,  who  must  be  a  minister,  is  sleet- 
ed. The  minntes  of  every  synod  must  b« 
signed  both  by  the  moderator  and  clerk ;  and 
synod-books,  completely  filled  up,  most  W 
produced  yearly  to  the  General  Assembly,  ia 
order  to  their  being  revised.  The  clerk  Mai 
officers  of  the  synod  are  of  its  own  ai^inmeot. 
Meetings  of  synod  pro  re  nata  are  very  nrr. 
See  Ertk.  B.  i.  tit.  5,  §  24 ;  ffiWt  Omrd 
Prao.  80  ;  attn*  Lam  Soady  Stylet,  246  : 
Qi3ian't  Act*  of  AttemUy,  297,  a  teg. ;  Cett'% 
ChuTth  Court  Stylet.    See  ChurA  Judioaithe^ 


Tkbling:  of  a  Smnmoni.  At  the  institu- 
tion of  the  College  of  Justice  (1537),  there 
was  appointed  a  table,  in  which  was  set  down 
all  summonses,  to  be  called  in  their  turns ; 
those  from  each  quarter  into  which  Scotland 
was  divided,  having  a  particular  quarter  of 
the  year  allotted  to  them.  Stair,  B.  iv.  tit.  2, 
§  6;  Bank.  B.  iv.  tit.  23,  §  27;  Kams' 
Slat,  Law,  h.  t.     See  Calling  of  a  Summons. 

Tabdls ;  the  twelve  tables  upon  which  the 
laws  of  Rome  were  first  inscribed  for  public 
inspection. 

Tkbnlie.  Deeds  contra  fidem  tafmlarum 
are  all  private  covenants,  whether  before  or 
after  a  contract  of  marriage,  whereby  the 
interests  of  the  bride  or  bridegroom  are  in- 
jured, and  which  are  held  frandnlent  and  void 
on  this  aoconnt.     Bank.  fi.  i.  tit.  6,  §  21. 

Tuit  Belocation.    See  Relocation. 

Taciturnity ;  a  mode  of  extinguishing  an 


obligation  in  a  shorter  period  than  by  tk* 
forty  years'  prescription.  This  manner  of 
extinguishing  obligations  is  by  the  sUenee  of 
the  creditor,  and  arises  from  a  presamptian, 
that  in  the  relative  situations  of  himaelf  and 
bis  debtor,  he  would  not  have  been  so  lee; 
silent,  if  the  debt  bad  not  been  paid,  or  tl^ 
obligation  implemented.  The  only  cMSi  in 
which  extinction  by  such  taciturnity  haa  ben 
recognised  were  those  of  bills  of  exchaags, 
prior  to  the  introduction  of  the  sexeaaiil 
prescription.  Thus,  in  sever&l  cases,  boImb 
was  refused  after  a  silence  of  twenty  fctc 
years,  or  upwards.  Erti.  B.  iiL  tit.  7*  $  19 ; 
Brown's  Synop.  p.  1694.  See  AefmmUKK. 
Presumption.     Preicription.     Snimt*. 

Tack.    See  Leate. 

Tailzie,  ta  Entail ;  in  its  lai^eatai 
tion,   signifies  any  deed  where^  tk»  I 
course  of  succession  is  cut  off,  lai  ■■ 
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tiitmyoneBubstituted.  Bat  tbetenn  is 
Ally  applied  to  a  deed  framed  in  terras  of  the 
st&tute  1685, 0.  22,  and  intended  for  the  pur- 
pose of  Becnring  the  deBcent  of  an  heritable 
estate  to  the  series  of  hoirs  or  substitutes  called 
to  the  BQccessioQ  by  the  maker  of  the  tailzie. 
Before  adverliug  to  the  requisites  of  a 
statntory  entail,  it  may  be  premised  generally, 
that  every  proprietor  legally  invested  with 
the  right  of  property  is  entitled,  whether  the 
property  baa  been  acquired  by  his  owq  exer- 
tions, or  has  descended  to  bim  by  inheritance, 
to  dispose  of  it  at  his  pleasure.  What  is 
teebnically  called  a  emph  dettiaaliim  of  the 
property  does  not  preclude  any  subctitnte, 
after  being  invested,  from  exercising  the 
powers  of  unlimited  fiar,  and  thereby  disap- 
pointing the  posterior  substitutes,  by  altering 
the  investiture  either  onerously  or  gratui- 
tously, and  that  even  by  a  mortii  eavta  deed. 
If,  however,  the  destination  has  not  been  al- 
tered by  any  of  the  substitutes  in  possession, 
it  will  continue  to  regulate  the  course  of  suc- 
cession. Hence,  the  effect  of  a  simple  desti- 
nation is  to  confer  on  the  substitutes  a  mere 
spta  tvweiiionii,  defeasible  at  the  will  of  the 
heirs  respectively,  on  their  succession.  As 
to  the  import  of  certain  terms  in  destina- 
tions, see  the  article  Datinatim.  Formerly, 
n  destination  was  rendered  less  liable  to 
alteration  by  the  addition  of  prohibitory 
rfanses.  Thns,  if  the  destination  was  fenced 
by  a  olause  prohibiting  any  of  the  heirs 
fi'om  doing  any  act  or  deed  whereby  the 
prescribed  coarse  of  succession  might  be 
altered  or  affected,  the  substitutes  sacceeding 
were  thereby  laid  under  an  obligation  iu  fa- 
vour of  the  posterior  substitutes.  The  heir 
succeeding  under  a  destination  so  fenced, 
took  the  property  under  the  burden  of  the 
prohibitory  clause.  The  obligation,  however, 
not  to  defeat  the  destination,  was  merely  a 
penooal  obligation  against  the  heir  in  pos- 
session, and  did  not  aOect  onerous  disponees. 
Practically,  therefore,  the  obligation  imposed 
OQ  the  substitute  in  possession  under  such 
destinations,  was  not  effectual  to  prevent  the 
alienation  of  the  property,  since  it  mighteitlier 
be  disponed  for  onerous  considerations  with 
perfect  safety  to  the  purchaser,  or  adjudged 
for  payment  of  the  heir's  debts.  It  was  at 
one  time  supposed,  that,  although  the  entail 
(ranted  the  statutory  requisites,  and  there- 
fore did  not  prevent  alienation,  yet  that  the 
price  received  for  the  estate  came  in  its  place, 
and  that  the  heir  in  possession  was  bound  to 
invest  it  in  accordance  with  the  provisions  of 
the  entail ;  and  so  the  Court  of  Session  de- 
tided  in  the  AKoy  case ;  Stewart,  Feb,  23, 
1827.  5  S.  d  D,  418;  but  this  decision  was 
reversed  on  appeal,  July  16, 1830,  iW.itS. 
IK.    See  Surrogatum.    If,  however,  the  heir 
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Doder  snob  a  destination  attempted  to  alter  it 
by  a  gratuitous  conveyance,  such  conveyance 
was  liable  to  redaction,  as  being  granted 
in  oontravention  of  the  prohibition  under 
which  the  granter  possessed  the  estate.  Ex- 
cept under  the  statute  1685,  c.  22,  a  tailzie 
was  not  made  effectual  against  third  parties, 
however  effectual  it  might  be  in  constituting 
righta  or  obligations  inter  h<Eredt». 

This  statute  provides,  "  That  it  shall  be 
lawful  to  his  Majesty's  subjecU  to  tailzie  their 
lands  and  estates,  and  to  substitute  heirs  in 
their  tailzies,  with  such  provisions  and  condi- 
tions as  they  shall  think  St,  and  to  affect  the 
said  tailzies  with  irritant  and  resolutive 
clauses,  whereby  it  shall  not  be  lawful  to  the 
heirs  of  tailzie  to  sell,  analzie,  or  dispone  the 
said  lands,  or  any  part  thereof,  or  contract 
debts,  or  do  any  other  deed  whereby  the 
same  may  be  apprised,  adjadged,  or  evicted 
from  the  other  substitutes  in  the  tailzie,  ur 
?ssion  frustrated  or  interrupted,  de- 
claring all  such  deeds  to  be  in  themselves 
null  and  void;  and  that  the  next  heir  of 
tailzie  may,  immediately  upon  contravention, 
pursue  declarators  thereof,  and  serve  himself 
heir  to  bim  who  died  last  invest  in  the  fee, 
and  did  not  contravene,  without  necessity  any 
ways  to  represent  the  contravener."  But  the 
statute  provides  that  effect  shall  not  be  given 
to  tailzies  except  on  compliance  with  the 
following  requisites :  Ul,  That  the  restrictive 
clauses  shall  be  inserted  in  all  the  title-deeds 
of  the  estate.  2d,  That  the  entail  shall  be 
presented  to  the  Court  of  Session,  and  have 
thejudicial  authority  of  that  Court  interponed 
to  it.  Sd,  That  it  shall  be  recorded  in  the 
Register  of  Emails.  4lh,  That  being  so  re- 
corded,  it  shall  be  real  and  effectual  against 
creditors  and  purchasers,  whether  by  legal  or 
conrentional  titles.  5tA,  That,  where  the 
conditions  of  the  entail  are  not  inserted  in  the 
titles  of  the  estate,  the  omission  shall  infer  a 
forfeiture  against  the  heir  to  whom  it  is  to  be 
attributed,  but  shall  not  militate  against  his 
creditors  or  purchasers  from  him.  And,  Itutly, 
It  is  declared  that  the  statute  shall  not  pre- 
judice the  rights  of  the  king  as  to  confisca- 
tions or  fines,  for  crimes,  or  the  rights  of  su-  . 
?ariors,  for  their  casualties  of  superiority. 
he  DBuai  form  of  executing  the  tailzie  is  for 
the  maker  of  the  deed  to  dispone  to  himself 
and  such  a  series  of  heirs  as  tie  may  think 
proper  to  name,  the  lands  intended  to  be  en- 
tailed, nnder  certain  conditions,  limitations, 
and  provisions.  Sometimes,  also,  the  entailer 
dispones  to  another  in  the  'first  instance,  re- 
serving a  liferent  to  himself.  In  all  cases  the 
firet  disponee,  whether  the  entailer  himself,  or 
another,  is  called  the  institute,  and  the  sub- 
sequent heirs  the  substitutes.  The  clauses 
essentially  necessary  to  give  effect  to  an  enf^l 
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ftre,  lit,  FrohibitioDi  against  altering  the 
order  of  snccesaion,  against  slienating  the 
land,  and  against  contraoting  debts,  whereby 
the  lands  maj  be  burdened  or  affected  hf 
diligence.  2d,  Irritant  clanses,  declaring 
that  sU  deeds  executed,  whereby  the  course 
of  auccesuon  ma;  be  altered,  or  the  lands  sold 
or  conveyed  away,  and  all  debts  contracted 
contrary  to  the  above  prohibitions,  shall  be 
void  and  nnll :  And,  3d,  Resolntive  clanses 
declaring  that  if  any  of  the  heirs  of  entail 
shall  aet  contrary  to  all  or  any  of  the  prohi- 
bitions,  be  shall  forfeit  his  right  to  the  lands 
entailed,  sometimes  for  himself  only,  and  in 
Other  cases  for  alt  the  heirs  who  may  take  the 
succession  as  his  descendants.  The  irritant 
and  resolutive  clauses  may  either  apply  gene- 
rally to  all  the  prohibited  acts,  or  specially 
to  each  ;  but  it  is  indispensable  that  every 
prohibited  act  be  pointed  at  both  by  the 
irritant  and  resolutive  clauses.  These  clauses 
must  also  be  distinctly  directed  against  the 
persons  meant  to  be  affected.  Sucfa  are  the 
essential  clauses  of  an  entail.  But  in  the  deed 
as  now  in  nse,  a  variety  of  other  clauses  are 
uinally  added.  Thus,  it  is  the  general  prac- 
tice to  insert  a  clause  binding  the  several 
K arsons  called  to  the  snccession,  and  the  hus- 
Bods  of  heirs-female,  to  assume  and  nse  the 
surname  and  arms  of  the  maker  of  the  tailzie. 
Provisions  are  also  usually  inserted  as  to  the 
administration  of  the  entailed  estate,  such  as 
rules  for  the  graatiug  of  fens,  leases,  or  the 
like  ;  and  the  heirs  of  entail  are  further  re- 
quired to  satisfy  all  claims  effectual  by  law 
against  every  entail.snchas  the  en  tailer'sdebtt, 
the  feudal  casualties,  and  the  public  or  parish 
burdens.  Certain  powers  are  fVequently  re- 
served to  the  heir  in  the  entail ;  such  as  a 
power  to  sell  to  pay  the  entailer's  debts ;  a 
power  to  excamb  or  to  sell  and  reinvest ;  a 
power  to  fen ;  a  power  to  alter  the  order  of 
succession,  so  aa  to  avoid  an  idiot  or  a  bank- 
mpt,  or  the  like.  The  heirs  of  entail  in  suc- 
cession are  also  very  frequently  empowered  t« 
grant  annuities  to  their  widows  or  surviving 
husbands  out  of  the  rents  of  the  entailed 
estates ;  and  in  like  manner  to  make  provi- 
■  sion  for  their  younger  children.  All  the  con- 
ditions and  provisions  of  an  entail  are  enforced 
against  the  heirs  in  snccenion,  by  the  penalty 
of  forfeiture  of  the  right  in  case  of  contraven- 
tion. 

One  limitation  of  the  heir's  right  of  fee  is 
not  to  be  inferred  from  the  existence  of  an- 
other ;  but,  on  the  other  hand,  the  heir,  for- 
merly, was  not  entitled,  fraudulently,  to  de- 
feat one  prohibition  through  the  omission  of 
another,  as,  for  example,  to  alter  the  suc- 
cenioD  by  raising  a  fictitious  debt  where  the 
oontrsction  of  debt  is  not  prohibited.  The 
words  of  the  statute  do  not  authorise  any  re- 


straint on  the  institute ;  but  it  has  been  de~ 
cided,  that  he  may  be  placed  under  tlta  fet. 
ters  of  the  entail,  ao  must,  however,  h* 
expressly  comprehended  in  the  probibitoiy 
clauses;  and  the  expression  "  heir  or  ■«■- 
ber"  of  tailxie  does  not  include  him.  Tha 
entailer  cannot  gratuitously  fett«r  hiBself  u 
the  prejudice  of  his  creditors  ;  bnt  reetnitfi 
may  be  imposed  on  him  by  an  oeeroas  or 
mutual  entail.  See  Muttuii  Entail.  The  e^ 
tailor's  debts  are  a  burden  on  the  eatata, 
which  may  be  adjudged  or  sold  to  paj  thaa. 
The  powers  and  restraints  of  be  in  of  m- 
tail  have  been  the  subject  of  variou  statata 
since  the  passing  of  the  Tailxie  Act ;  bat,  u 
common  law,  the  general  rule  is,  that  the 
provisions  and  conditions  of  the  Awd  of  so- 
tail,  except  in  so  far  as  mmlified  or  controlW 
by  those  statutes,  form  the  legal  measure  ef 
the  heir's  rights,  and  that,  except  in  so  fat  as 
he  is  limited,  an  heir  of  entail  is  held,  is  law, 
to  be  an  absolute  fiar.  Before  tbe  puiii^  cf 
the  act  11  and  12  Vict.  o.  36,  1848,  it  wsi 
doubted  whether  aa  eutail  could  he  etfectaal 
which  did  not  contain  the  whole  of  tlie  thre* 
prohibitions ; — against  alienatiooa  ;  agaivt 
the  contraction  of  debt,  so  aa  to  affect  the 
estate  ;  and  against  altering  the  sneeesatca ; 
but  it  was  decided,  that  a  deed  of  entail  eon- 
taining  any  one  of  these  prohibitions,  fn- 

firly  fenced,  was  effectual  so  far  aa  it  west 
he  prohibition  to  alienate  does  not  prevent 
a  conveyance  to  the  next  substitnte.  Th* 
prohibition  to  alienate  prevents  tbe  grantiag 
of  feus,  or  of  a  locality  to  a  widow  beyiad 
the  amount  of  the  terce  ;  bnt  thia  is  the  saV- 
ject  of  statute.  Se«/n/ra.  It  striket  i^aiHt 
long  leases,  or  leases  with  a  grasaiiiB ;  tet 
neither  the  power  to  grant  long  leam  ht 
to  take  a  grasauu  is  limited,  where  tbsra  b 
no  prohibition  to  alienate.  See  GrmMMm, 
And  it  may  be  stated  generally,  aa  tbe  rasab 
of  the  numerous  cases  decided  on  the  okjsri 
of  leasee,  that  an  heir  in  possession,  nodar  an 
entail  which  prohibits  alienatiou,  ia  borad  t» 
administer  the  estate  McwkJuathmtiaiaf  dfams, 
acting  with  good  faith,  and  fairly  toirarit 
those  who  are  to  come  after  him.  lattis 
view,  it  has  been  said,  that  every  Instr.  ^ha- 
ther  long  or  short,  may  be  regarded  aaaa 
alienation,  except  in  so  far  aa  it  is  aanmmj 
fur  realising  the  full  profits  of  tbe  tdato^aad 
is  granted  in  the  fair  exeroiae  of  tk«  kiM 
power  of  administration.  As  to  tha  ri^*  J 
the  heir  of  entail  to  cut  growing  tn«^  Mfttta 
article  Tinber.  The  effect  of  tin  wiiiknill 
to  contract  debt  is  different,  aoeorausMB* 
entail  is  onerous  or  gratuitoiw,  -If  Ab  *■ 
tail  be  not  onerous,  the  ertate  U  H^  to 
attachment  for  all  debts  eootanMpdvto 
the  completion  of  tlie  antail.  Xttt  lailpHB 
or  mutaal,  the  creditors  and  3Mli  iif.'a^M 
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ftre  ngtrdad  u  competing  creditors,  and  the 
eompletioo  of  the  entail,  bj  iBfeflment  and 
recording,  eiclodea  the  diligence  of  creditors 
not  prerionaly  infeft. 

B7  20  Oeo.  II.  c.  50  and  51,  heirs  of  en- 
tails ire  empowered  to  tell  to  each  of  their 
vusali,  or  to  the  Crovn,  the  superiorities  of 
the  entailed  land*  held  by  them,  the  price 
heing  directed  to  be  employed  in  the  porobaie 
of  other  lands  to  be  entailed  in  the  same  man- 
ner as  the  superiorities  sold.  The  following 
are  the  provisions  of  the  act  10  Geo.  III. 
o.  SI  (commonly  called  the  Uontgomery  Act), 
the  object  of  which  was  the  agricultural  im- 
prorement  of  lands  held  nnder  strict  entail, 
and  tbe  remedy  of  the  inconToniences  attend- 
ing entails,  which  unduly  limited  the  heirs  of 
entail  as  to  their  power  of  granting  leases. 
Under  this  act,  1.  Heirs  of  entail  may  grant 
leases  not  exceeding  thirty-one  years'  endor- 
snce,  or  for  fonrteen  years,  and  an  existing 
life,  or  for  two  existing  lives,  provided,  in  the 
last  case,  the  tenant  be  taken  boand  to  en- 
close one-third  of  the  lands  in  ten  years,  two- 
thirds  in  twenty  years,  and  tbe  whole  in 
thirty  years ;  and  in  tbe  other  cases,  where 
the  lease  exceeds  in  daration  nineteen  years, 
that  the  tenant  be  taken  bound  to  enclose 
one-tbird  of  the  lands  let  before  the  expira- 
tion of  one-third  of  the  term,  two-third  parte 
b«fore  expiration  of  two-third  parts  of  tbe 
term,  and  the  whole  I>efore  the  expiration 
of  the  lease.  See  Improving  Leate.  2.  Such 
heirs  may  grant  building  leases  for  any  term 
of  years  not  exceeding  ninety-nine,  provided 
that  no  lease  of  more  than  five  acres  be 
granted  to  one  person,  and  that  the  lease  con- 
tain a  clause,  declaring  that  it  shall  become 
void,  if  a  dwelling-house  of  the  value  of  L.IO 
be  Dot  built  upon  each  half-acre  of  the  ground 
irithin  ten  years  from  the  date  of  the  lease,and 
if  the  honses  built  be  not  kept  in  tenantable 
repair.  Such  leases  moat  uot  extend  to  the 
mansioD-house,  gardens,  or  adjacent  enclo- 
tares,  or  to  lands  within  300  yards  from  the 
maosion-house.  No  lease  can  be  graat«d  till 
irithin  *Tear  of  the  expiration  of  tbe  former 
lease.  The  rent  must  not  be  under  what  was 
'omierly  paid  for  the  land,  and  no  fine  or 
^rasBom  must  be  taken.  3.  Every  proprie- 
K>r  of  KD  entailed  estate  who  lays  out  money 
n  enclosing,  planting,  draining,  or  building 
arm-houses  and  offlces,  becomes  a  creditor  on 
he  entailed  estate  for  three-fourths  of  the 
noney  so  laid  out,  until  it  amount  to  four 
wears'  free  rent  of  the  estate,  as  it  may  be 
lacertained  at  the  first  term  of  Whitsunday 
tfter  the  death  of  the  heir  who  expended  the 
ootiey,  with  interest  from  the  term  when  the 
text  heir's  right  to  the  rents  commenced,  pro- 
-ided  that  at  least  three  months'  notice  in 
vriting  be  given  to  the  next  heir  not  de- 
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scended  of  the  body  of  tbe  heir  in  possession, 
or  in  case  of  his  absence  A'om  Britain  or  Ire- 
land, tbeu  to  his  nearest  male  relation  of  law- 
ful age  by  the  father's  side,  and  that  a  copy 
of  such  notice,  together  with  the  annual 
accounts  and  vouchers  of  the  improvements, 
be  lodged  with  the  sheriff-clerk  of  the 
county  within  which  the  lands  lie,  within  four 
months  after  each  term  of  Martinmas.  Tbe 
executors  or  assigns  of  the  heir  who  expended 
the  money  have  action  against  the  succeeding 
heirs ;  but  each  heir  in  succession  is  only 
obliged  to  apply  one-tbird  of  the  free  rents  to- 
wards extinction  of  the  debt,  to  which  extent 
the  claim  is  preferable  to  the  debts  of  tbe  heir 
in  possession.  Noadjudicationcanpassagainst 
tbe  entailed  estate  for  the  claim  arising 
from  such  improvements.  Where  the  suc- 
ceeding heir  comes  to  have  right  to  the  claim 
for  improvements,  it  is  extinguished.  Where 
an  heir  has  completed  the  improvement  of  all 
or  any  part  of  the  entailed  estate,  he  may 
bring  an  action  before  tbe  Court  of  Session 
or  sheriff  of  the  county  where  the  estate  lies, 
calling  the  heirs  who  may  succeed  next  after 
the  heirs  of  his  own  body,  for  ascertaining 
the  amonnt  of  the  charge.  The  decree  pro- 
nounced in  the  action  by  the  sheriff  becomes 
final,  unless  suspended  within  six  months ;  and 
any  decree  of  the  Court  of  Session  is  final, 
unless  an  appeal  to  the  House  of  Lords  is 
brought  within  twelve  months.  4.  Every 
heir  of  entail  who  lays  out  money  in  build- 
ing or  repairing  a  mansion-house  or  otBces 
becomes  a  creditor  on  the  estate  for  three- 
fourths  of  the  money  expended,  until  it 
amount  to  two  years'  free  rents  of  the  estate, 
with  interest  froia  the  term  at  which  the 
next  heir's  right  to  the  rents  commenced  (tbe 
same  requisites  of  notice  and  registration 
being  necessary^  and  those  in  right  of  tbe 
claim  are  entitled  to  obtain  payment  from 
the  heir  after  one  year  from  the  death  of  the 
heir  who  has  laid  out  the  money.  5.  Heirs 
of  entail  may  exchange  with  neighbouring 
proprietors  lands  to  the  extent  of  thirty  acres 
of  arable  ground,  or  of  100  acres  improperfur 
culture  by  the  plough,  upon  its  being  ascer- 
tained by  the  sheriff,  after  taking  the  neces- 
sary proofs  that  the  exchange  is  just  and 
equal,  the  exchange  being  completed  by  a 
contract  of  excamhion  ;  after  which  the  lands 
given  from  the  entailed  estate  are  free  from 
the  entail,  and  the  lands  added  to  it  by  the 
excambioD  subjected  to  the  conditions  of  that 
deed.  The  provisions  of  tbe  recent  statute, 
6  and  7  Will.  IV.  c.  42,  which  extends  tbe 
power  of  making  excambtons,  are  given  in  tbe 
article  Excamhion.  See  also  a  Manual  of 
procedure  under  that  statute  puhlished  by 
Mr  Parker. 
Heirs  of  entail  in  possesHoa  are  also  em- 
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powered  hj  statute  to  redeem  tbe  land-tax 
payable  out  of  the  entailed  lands.  The  pro- 
cedure is  reg:ulated  b;  the  statute  42  Geo. 
III.  c.  116,  which  authorises  the  heir  of  en- 
tail to  redeem  the  land-tax,  either  by  a  sale 
of  part  of  the  entailed  estate,  or  by  borrow- 
ing money  for  the  purpose  on  the  security  of 
the  estate.  If  the  heir  of  entail  desires  to 
■ell  a  portion  of  the  estate  under  thb  statnte, 
he  must  apply  by  petition  to  the  Court  of 
Session,  stating  the  amount  of  the  land-tax, 
and  the  rent  or  annual  value  of  the  portion 
of  the  estate  proposed  to  be  sold  for  its  re- 
demption ;  and  after  the  petition  has  been 
intimated  on  the  walls  of  the  Parliament 
House  and  in  the  Edinburgh  Oasette  (which 
is  held  equivalent  to  personal  eervice  on  the 
substitutes),  the  Court  may  authorise  a  sale 
of  such  portion  of  the  estate  as  they  think 
ought  to  be  sold,  provided  no  snfBcient  ob- 
jection be  stated  by  any  having  interest.  The 
heir  proposing  to  sell  must  show,  however, 
that  the  portion  can  be  sold  without  material 
injury  to  the  rest  of  the  estate,  otherwise  the 
Court,  ex  propria  mofu,  may  refuse  the  peti- 
tion. When  a  warrant  of  sale  is  granted  by 
the  Court,  tbe  sale  must  proceed  by  auction 
at  such  time  as  the  Court  may  direct,  and 
under  articles  of  roup,  whereby  the  purchaser 
is  taken  bound  to  pay  the  price  to  a  trustee 
named  by  the  seller  and  approved  of  by  the 
Court,  and  who  must  find  caution  for  the 
due  application  of  the  price.  The  receipt  of 
the  cashier  of  the  Bank  of  England  (to  whom 
the  price  must  be  paid  to  account  of  the  Com- 
missioners for  the  Reduction  of  the  National 
Debt)  is  a  sufficient  discharge  to  tbe  trustee 
and  the  purchaser ;  and  the  purchaser  is  then 
entitled  to  demand  a  dispositioa  or  other  suf- 
ficient title  to  the  land  purchased.  Such 
sales  are  declared  by  the  statute  to  be  as 
effectual  as  If  the  seller  had  been  proprietor 
in  fee-simple.  The  expense  incurred  in  sell- 
ing part  of  the  estate  for  the  redemption  of 
the  land-tax  is  paid  out  of  the  price  re- 
ceived, on  the  amount  of  such  expense  being 
ascertained  by  decree  of  the  Court  of  Session, 
obtained  on  a  summary  application.  In  case 
more  land  is  sold  than  is  sufficient,  the  sur- 
plus over  redeeming  the  land-tax  and  pay- 
ing the  expenses  of  the  sale  must  be  dis- 
posed of  under  direction  of  the  Court  of 
Session,  either  in  the  payment  of  debts  affect- 
ing the  entailed  estate,  or  in  the  purchase  of 
other  lands,  to  be  taken  under  tbe  limitations 
and  conditions  of  the  entail ;  the  surplus,  in 
the  meanwhile,  being  vested  in  such  security 
as  the  Court  may  deem  proper,  and  the  heir 
in  possession  being  entitled  to  the  interest. 
Where,  however,  the  surplus  is  under  L.200, 
it  is  transferred  to  a  trustee  named  by  the 
seller,  to  be  applied  as  above,  without  the.ne- 
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cessity  of  the  Court's  approb^mi  or  diree- 
tion.  Where,  instead  of  a  sale,  tbe  ledaa^ 
tion  of  the  land-tax  is  to  be  accompUaliad  by 
a  loan  on  the  security  of  the  entailed  eatate, 
it  is  also  necessary  to  apply  for  the  antboritj 
of  the  Court  of  Session  by  petition,  itatigf 
the  amount  of  the  land-tax  and  the  sob  pr^ 
posed  to  be  borrowed.  Snch  petitioos  tn 
intimated  in  the  same  manner  with  thcae  it 
tbe  case  of  a  sale  ;  and  the  Court  authorisis 
the  petitioner  to  grant  heritable  aeearity  for 
tbe  requisite  sum  over  the  whole  or  part  sf 
the  estate,  as  tbe  case  may  require,  proriiM 
no  sufficient  objection  is  stated  by  any  havig; 
interest.  The  expense  of  the  loan  is  ii- 
cluded  in  the  heritable  secnrit7,  and  Um  •^ 
curity  is  declared  by  the  statute  to  be  ss 
valid  and  effectual  as  if  the  borrower  bad  beta 
proprietor  in  fee-simple,  except  only  that  it 
is  not  competent  for  the  crenlitor  to  ai^adgs 
all  or  any  part  of  the  entailed  estate  for  lbs 
interest  or  principal.  See  the  stMate  42  Gm. 
III.  c.  116,  §5  61-65.  101, 102, 143,  et  «tf. 

The  statute  59  Qeo.  III.  c  61,  directiag 
assessmenta  to  be  levied  for  building  ceassv 
jails  in  Scotland,  also  contains  certain  pre- 
visions applicable  to  heirs  of  entail,  nv, 
the  heir  of  entail  in  possession,  who  psyi 
assessment  under  the  statute,  is  declared  la 
be  a  creditor  to  the  succeeding  heirs  of  entail 
for  three-fourths  of  the  money  paid  ;  tb 
person  in  right  of  the  claim  for  the  tktee- 
fourths  being  entitled,  after  tbe  expiratisa 
of  one  year  from  the  death  of  the  heir  wh« 
paid,  to  require  the  succeeding  heira  to  repay 
the  three-fourths,  with  interest  from  tbe  <^ 
of  the  opening  of  the  snocesaion  to  the  sae- 
ceeding  heir,  and  upon  granting  to  neb  sm- 
ceeding  heir  a  proper  assignation.  And  if 
the  three-fourths  be  not  repaid  within  tlun 
months  after  requisition,  it  may  be  recovered 
in  the  same  way  as  money  expended  utdcr 
tbe  statute  10  Oeo.  III.  c  51 ;  the  taat 
rules  of  relief  amongst  succeeding  heira  aal 
their  successors,  provided  by  that  sbatata, 
taking  place  also  in  regard  to  mesMys  ex. 
pended  on  jait  assessments.  See  59  Gm.  III. 
c.  61,  §§  15-17. 

The  sUtute  5  Geo.  IV.  e.  67  (eomMaly 
called  Lord  Aberdeen's  Act),  an  the  prosMble 
that  sundry  entails  contain  no  power  to  gnat 
provisions  to  wives,  husbands,  or  diiUres,  ef 
the  heirs  of  entail,  and  that,  in  other  eat^ls, 
by  reason  of  the  change  in  the  Talne  of 
money,  and  other  causes,  the  proviskas 
authorised  to  be  granted  are  inadeqnte. 
makes  the  following  provisions :  1.  Bnn 
heir  of  entail  in  possession  under  an  eatail 
already  made,  or  hereafter  to  be  made,  nay 
infeft  his  wife  in  a  liferent  annnity  oat  «f 
the  entailed  estate,  not  exceeding  ooe-<hiid 
part  of  the  f^ee  yearly  rent  or  value,  ioimtt- 
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ing  pobtifl  burdens,  liferent  proviaiona,  the 
yearly  interest  of  debts  and  pro7isions,  in- 
clndiDg  provisions  to  ihildrea,  and  the  yearly 
amount  of  all  other  bnrdena  affecting  the 
estate  or  the  rents,  and  diminishing  the  value 
thereof  to  the  heir  in  poaaeasion.  2>  Every 
beir-female  may  infeft  her  huaband  in  a  life- 
rent annnity  in  the  aaroe  manner  to  the  ex- 
tent of  one-half  of  the  free  yearly  rent  or 
value,  nnlen  the  lands  be  already  burdened 
with  a  prior  existing  annuity  granted  to 
biubaiid  or  wife  nnder  this  statute,  in  which 
case  the  annuity  to  the  husband  muat  not 
exceed  one-third  part  of  the  free  yearly  rent 
or  value.  3>  Where  there  are  two  subsisting 
liferents  to  wives  or  bnabanda,  it  ia  not  com- 
petent to  grant  a  third  liferent  to  take  effect 
until  one  of  the  former  eipire;  but  the 
power  of  granting  may  be  exerciaed  ao  as  to 
increase  a  former  liferent,  or  to  grant  a  new 
one  to  the  above  extent,  upon  the  expiration 
of  a  subsisting  liferent,  although  the  pro- 
spective or  increased  liferent  may  not  take 
effect  in  the  lifetime  of  the  granter.  4.  An 
heir  of  entail  in  possession  may  grant  bonds 
of  provision  or  obligaliona,  binding  the  auc- 
ceeding  heirs  of  entail  to  pay,  out  of  the 
rents  or  proceeds  of  the  entailed  estate,  to 
the  lawful  child,  or  children  of  the  graater 
not  succeeding  to  the  entailed  estate,  auch 
sum  or  sums  of  money,  with  interest  from 
the  granter's  death,  as  he  or  she  may  think 
fit.  But  the  amount  of  such  proTision  to 
children  must  in  no  case  exceed  the  following 
proportiena  of  the  ttee  yearly  rent  or  value 
of  die  estate — viz.,  for  one  child,  one  year's 
free  rent  or  value ;  for  two  children,  two 
years';  and  for  three  or  more  children,  three 
years'  free  rent  or  value  for  the  whole.  Such 
provisions,  except  in  the  case  of  the  settle- 
ment thereof  by  a  marriage-contract,  are 
valid  and  effectual  only  to  auch  child  or 
children  as  are  alive  or  m  ut«ro  at  the  death 
of  the  granter,  the  provision  of  a  child  anc- 
ceeding  to  the  entailed  eatate  being  by  that 
event  extinguished  for  ever.  5.  If  any  child 
to  whom  such  provision  has  been  granted 
marry,  and  if  such  provision,  or  any  part 
thereof,  be,  with  the  consent  of  the  granter, 
settled  in  the  contract  of  marriage  of  auch 
child,  in  the  event  of  the  child  ao  raarrying 
predeceaaing  the  granter,  the  provision,  or 
any  part  thereof,  so  settled  in  consideration 
of  the  roorrii^e,  ia  effectual  in  the  same 
manner  as  if  the  child  had  survived  the 
granter.  6.  Where  the  powers  of  granting 
provisions  to  children  have  been  exercised  by 
one  or  more  heir  or  heirs  in  possession  to  the 
extent  of  three  years'  free  rent  or  value,  as 
above,  it  ia  not  in  the  power  of  any  heir  in 
possesion  to  grant  any  further  provisions 
until  some  part  of  the  former  provisions  have 
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been  paid  or  extinguished ;  but  in  that  event, 
provisions  to  the  extent  of  those  paid  or  ex- 
tinguished may  be  granted,  to  the  effect  of 
admitting  the  heir  in  possession  to  make  pro- 
visions for  children,  so  far  aa  that  power  may 
remain  open  and  unexercised  by  preceding 
heii-s— so,  however,  that  the  proviaiona  to  be 
granted  in  no  case  exceed  the  above  propor- 
tions of  one  year's  A-ee  rent  or  value  for  one 
child,  die.  Snch  proviaions  (except  in  the 
cose  of  a  settlemeut  by  a  contract  of  mar- 
ri^;e,  as  above)  are  available  to  such  ohild 
or  children  only  as  are  alive  at  the  death  of 
the  granter,  or  m  vtero  of  his  wife.  7.  In 
every  case  in  which  the  provisiona  granted 
to  wives,  hnabanda,  or  children,  under  this 
statute,  exceed  the  before-mentioned  propor- 
tions of  the  free  rent  or  value,  they  are  not 
deemed  null  and  void,  but  may  be  set  aside 
at  the  instance  of  any  ancceeding  heir  of 
entail  to  the  extent  of  the  excesa,  but  no 
farther,  the  Court  of  Session  being  authorised 
to  make  the  necessary  order  to  that  eQisct,  on 
advising  a  petition  from  any  of  the  succeed- 
ing heirs  of  entail.  8.  No  provisiona  io  be 
granted  under  this  statute  can  be  made  by 
any  process  of  law  whatsoever  to  affect  the 
fee  of  the  entailed  estate  ;  they  only  affect 
the  yearly  rents  or  proceeds.  9.  After  the 
expiration  of  a  year  from  the  death  of  the 
granter  of  the  provisions  to  children,  the 
person  or  persona  having  right  to  them  may 
require  the  succeeding  heir  to  moke  pay- 
ment of  them,  with  interest  from  the  term 
at  which  the  succeeding  heir's  right  com- 
menced. If  the  money  be  not  paid  within 
three  months  after  requisition,  the  person  or 
persons  in  right  of  such  provision  may  insti- 
tute an  action  in  the  Court  of  Session  against 
the  heir  in  possession  for  compelling  pay- 
ment ;  and  decree  being  obtaiued,  every 
kind  of  diligence  or  execution,  authorised  by 
the  law  of  Scotland  for  recovering  the  pay- 
ment of  debts,  may  issue,  except  adjudication, 
against  the  entailed  estate.  10.  But  any 
heir  in  posseaaion  sued  for  payment  of  pro- 
visiona to  children,  granted  under  authority 
of  this  statute  by  any  former  heir  or  beirs, 
may  be  discharged  from  such  suit  upon  as- 
signing, or  effectnally  conveying,  to  a  trus- 
tee to  be  named  by  the  Court  of  Session, 
one-third  part  of  the  clear  rents  or  proceeds 
of  the  entailed  estate,  payable  to  such  heir 
in  poaseasion  during  bis  or  ber  life,  or  until 
the  provisions  to  cliildren  have  been  paid  off, 
the  rent  so  assigned  being  applied  in  pay- 
ment of  the  whole  subsisting  provisions. 
11.  No  proprietor  of  an  entailed  estate  ia 
held  to  have  committed  any  contravention, 
irritancy,  or  forfeiture,  in  consequence  of 
granting  the  provisions  authorised  by  this 
statute,  notwithstanding  any  clause  or  pro- 
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vision  in  the  entail  to  the  cootrarj.  12.  No- 
thing contained  in  this  sUtate  is  to  bo  held 
as  diminishing  or  abrid^ng  tho  powers  of  the 
hair  in  pomeasion  in  regard  to  the  granting 
of  proviBiona  to  his  or  her  wife,  hnsband,  or 
children,  where  the  entail  anthoriMS  larger 
provisions  to  be  granted.  But  it  is  not  com- 
petent to  grant  the  statutory  provisions  over 
luid  above  those  authorised  by  the  entail,  so 
as  to  exceed  in  the  whole  the  above-me 
tioned  proportions  of  the  free  yearly  rent 
value.  13.  Nor  can  the  powers  conferred  by 
this  statute,  and  by  the  statute  10  Geo.  III. 
c.  51,  be  exercised  in  any  case  to  such  an 
extent  ss  to  deprive  the  heir  of  entail  in 
possession  of  more  than  two  third  parts  of 
the  free  yearly  renU  or  proceeds.  And  the 
Ceurt  of  Session  is  expressly  authorised  to 
give  all  necessary  orders  for  relieving  the 
heir  in  possession  from  the  payment  of  more 
than  two-thirds,  by  authorising  the  heir  to 
retain  any  excess  beyond  the  proper  amount 
from  the  securities  or  provisions  on  the  en- 
tailed estate  least  entitled  to  legal  prefer- 
once.  Independently  of  the  regulations  made 
for  provisions  to  wives  and  children  by  the 
above-mentioned  statute,  where  the  entail 
does  not  exclude  the  terce,  «id  where  pro- 
vision is  not  otherwise  made  for  the  widow, 
the  terce  forms  a  legal  burden  on  the  en- 
tailed lands ;  and,  upon  the  same  principle, 
the  husband,  in  simitar  cireumstances,  may 
enjoy  the  right  of  courtesy.    See  tupra. 

In  determining  what  deeds  arc  necessary 
for  renewing  the  right  in  the  person  of  an 
heir  of  entail,  it  is  proper  to  attend  to  the 
distinction  between  an  institute  and  an  heir. 
The  person  first  called  to  the  tailzied  suc- 
cession, I.  e.  the  disponee  of  the  maker  of  the 
entail  (whether  he  dispone  to  himself  or  to 
another),  is  called  the  institute,  and  all  who 
succeed  to  him  are,  properly  speaking,  heirs 
of  entail.  The  institute  requires  no  service, 
but  oompletes  his  title  by  resignation  or  by 
confirmation,  under  the  procuratory  of  re- 
signation or  prerept  of  saaine  in  the  tailzie, 
as  the  case  may  be,  or  as  he  may  think  best. 
But  on  tbe  death  of  the  institute,  whether 
he  has  completed  his  title  or  not,  all  those 
substituted  to  him  in  the  destination  mnst 
make  op  their  titles  respectively  by  service 
aa  beira  of  tailsie  and  provision.  Where  the 
title  of  tbe  institute  has  been  completed  under 
the  entail,  the  next  heir  enters  by  a  special 
service  as  heir  of  tailzie.  Where  the  insti- 
tute has  not  completed  his  title  (e.  7.  where 
the  institute  has  predeceased  the  maker  of 
the  entail,  who  has  reserved  a  liferent  to 
himself),  the  next  heir  in  the  opening  of  the 
suoeassion  must  expede  a  general  service  as 
heir  of  entail.  The  retour  of  the  special 
service  must  recite  the  whole  conditions,  Uh 
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ler  with  the  irritantaod  reMlntiTetisMM 
of  the  entail.  But  as  the  object  of  the  ge- 
neral service,  as  heir  of  entail,  on  the  other 
hand,  is  merely  to  vest  the  heir  wiUi  ar^ 
to  tho  unexecuted  procuratory  of  reaigistifls 
and  precept  of  tasine  in  the  original  deedrf 
entail,  it  is  not  necessary  that  the  relwr 
should  specify  the  conditions  and  proviaM 
of  the  tailzie.  The  act  1685,  c  22,  reqnini 
upon  this  point  that  the  provisions  and  irri- 
tant clauses  shall  be  repeated  in  all  the  nb- 
sequent  conveyances  of  the  tailiied  estate  It 
any  of  the  heirs  of  tailzie, — the  omiwM  }»■ 
porting  a  contravention  against  the  ptrtj 
and  his  heirs,  who  makes  the  omisuon.  It 
would  far  exceed  the  limits  of  this  work  u 
give  a  detail  of  the  many  impmtant  qm- 
tions  in  regard  to  entail  law,  and  the  eon- 
stmction  of  provisions  and  eonditifwi  in 
entails,  which  have  come  under  jndidsl  too- 
aideration.  For  anch  qnestions,  reference  ii 
made  to  the  following  aathorities:  Stai- 
ford  on  Eniaits ;  Stair,  B.  ii.  tit.  3,  {  43,  eI 
leq.:  Bani.  B.  ii.tit.3,§153,wlM!.;  &at 
B.  iii.  tit.  8,  §  22,  et  teq. :  Mor^t  Ntlu, 
pp.  Ixxx.,  clxxvi.,  cxc,  ecvi, ;  BtiTi  Ctm. 
i.  44,  elteq. ;  ii.l91,  259;  Adfs  PHik.  j  178); 
lUiut.  ib. ;  Kamtt'  StaU  Law  Abriig.  k.  <■; 
Sanuiford  <m  Sertiabk  Svetatiou  ;  Stit^i  Ud. 
ii.  503 ;  Kamtt'  Bqititf,  85,  146,  235.  Bm 
DatintUim.  Registratim.  Ci^ta  IfrHat 
and  Reiointive,  J)imnmtieit  tff  RemtaL  Om- 
travetUion,     CondUiMtal  InstittiU.     /Mti'We. 

By  the  act  6  and  7  Will.  IV.  c  42, 1836. 
heirs  of  entail  are  empowered  to  graattacii 
of  any  part  of  tbe  lands  of  an  enbuled  ttub, 
for  any  period  not  exceeding  twenljHme  yean 
and  of  any  mines  and  minerabi  coataiiM  in 
the  lands,  for  any  period  not  exoeeding  tbii^ 
one  years ;  but  all  graanms  are  protiilKti^ 
and  leasee  of  the  mansion-house,  offices,  gsi- 
den,  and  policy,  are  limited  to  the  lifetiatof 
the  heir  granting  the  lease.  Tbe  art  iIn 
authorises  the  sale  of  entailed  estates  for  pst- 
ment  of  debts  of  the  entailer  affseting  It* 
estate.  It  also  provides  fur  the  exeuabiia  ^ 
entailed  estate.  This  act  was  amnded  \j 
the  act  4  and  S  Viet  e.  24, 1841. 

YariouB  amendments  of  the  liaw  otBitni 
were  introduced  by  the  act  11  and  IS  TiA 
c.  36, 1848.  By  this  act,  an  heir  of  satdii 
possession  was  empowered  to  disentai  A* 
estate  in  some  cases  without,  and  ia  sth" 
cases  with,  the  consent  of  one  or  more  4t  II* 
Bubati tote  heirs.  In  theeaseofentaikMrf* 
or  o^  the>r«f  of  August  1648,  H  teirkn 
after  the  entail,  being  of  follaga,  ia  SBtHWi 
execute  a  disentail  under  tiie  aotbad^flM* 
Court,  without  any  eon 
Bom  brfore  the  entul,  I 
consent  of  the  heir-apparent,  rtfafc  m 
ia  defined  by  the  act  ton-    --•- ' 
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is  next  in  snceeisioD  to  the  heir  in  possestion, 
and  vhou  right  of  sacceasJon,  if  be  sarvive, 
niut  tike  e^t."  The  heir-apptrent,  hov- 
e* AT,  nuut  have  been  horn  after  the  date  of  the 
entail,  and  at  the  time  of  giving  his  consent 
moit  be  tventy-five  ^eani  of  age,  and  not  sub- 
ject to  anjr  legal  incapacity. 

In  the  ease  of  entails  dated  b^ore  the  firtl 
of  Angnst  1648,  an  heir  horn  after  that  date 
is  entitled  to  diBentail-the  estate  nnder  the 
anthority  of  the  Court,  vithout  any  consents 
being  required.  Bom  fi«/i>r«  that  date,  he  may 
do  so  with  the  consent  of  the  heir-^tparent, 
provided  he  was  born  after  that  date,  and  is 
twenty'Bre  years  of  age,  and  not  sutyect  to 
any  legal  incapacity.  In  ali  eases,  the  heir 
in  ponesuon  may  disentail  the  esttrie,  if  he  is 
the  only  heir  of  entail  in  existence  for  the 
time,  and  unmarried ;  etherwise,  he  most  ob- 
tain the  consents  of  the  whole  hein  of  entail, 
if  there  be  leu  than  three  in  being  at  the 
date  of  obtaining  the  eonsentB,and  also  at  the 
date  of  applying  to  the  Court.  If  there  are 
three  or  more  heirs  of  entail  in  existence,  he 
must  obtain  the  consents  of  the  three  nearest 
Iieirs  who,  at  the  said  dates,  are  for  the  time 
entitled  to  succeed  to  the  estate,  in  their  order 
sacc«ssiTely,  immediately  after  the  heir  in 
pasasuion  ;  er  he  must  obtain  the  consents  of 
the  heir-apparent  under  the  entail,  and  of  the 
heir  or  heirs,  in  number  not  less  than  two,  in- 
cluding the  heir-a]^arent,  who,  in  order  suc- 
cenively,  would  be  heir-apparent.  In  all 
these  oases,  the  nearest  heir  of  entail  for  the 
time,  entitled  to  saeceed  immediat«1y  after  the 
heH-  HI  possession,  must  be  of  the  age  of  twenty- 
five  years  complete,  and  not  subject  to  any 
legal  incapacity. 

Hairs  of  entail  are  also  anthorised  to  sell, 
charge,  lease,  and  feu  the  estate  with  the  like 
consents  as  would  enable  them  to  disentail  it. 
Tbey  may  also  ezeamb  the  estate,  in  whole  or 
in  part,  held  nnder  an  entail,  dated  before  the 
1st  of  Angast  161B,  with  consent  of  the  whole 
beira,  if  there  are  teas  than  three,  or  with  the 
consent  of  the  three  nearest  heirs,  or  with  the 
BODsent  of  the  heir-apparent,  and  of  the  heir 
or  beirs,  in  number  not  lees  than  two,  indnd- 
in^  the  heii^«pparent. 

One  restrictiiMi,  however,  is  made  to  affect 
the  exercise  of  the  power  to  disentail.  Where 
an  heir  in  possession  under  an  entail,  dated 
prior  to  the  firtt  of  August  1848,  or  the 
heir-apparent,  shall,  together  or  separately, 
liave  eecured  by  obligation  in  any  marri^e- 
:ontrHGt  the  descent  of  the  estate  upon  the 
iaaae  of  the  marriage,  it  is  not  competent  for 
either  of  them  to  apply  for  or  to  consent  to 
;he  diaentail  of  the  estate  until  there  shall 
M  bom  a  child  of  the  marriage,  capable  of 
>akiDg  the  estate ;  and  who,  by  himself  or  his 
guardian,  shall  consent  to  the  disentail,  or 
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until  the  marriage  shall  be  dissolved  without 
such  child  being  bom,  unless  the  trustees 
named  in  the  contract,  or  the  parties  at  whose 
right  the  provisions  of  the  contract  are  directed 
to  be  carried  into  execation,  shall  concur  in 
the  application  or  consent. 

An  heir  of  entail  entitled  to  succeed  under 
an  entail,  dated  before  the  Ist  of  August 
1848,  and  who  has  contracted  debt  previous 
to  the  passing  of  the  act,  on  the  secnrlty  or 
credit  of  his  right  of  succession  to,  or  interest 
in,  the  estate,  is  not  entitled  to  give  consent 
to  a  disentail,  in  opposition  to  the  creditors  in 
such  debts.  An  heir-apparent  under  an  entail 
dated  before  the  said  date,  and  who  shall,  afler 
the  passing  of  the  act,  have  contracted  debt 
on  tiie  security  of  his  right  of  succession  to,  or 
interest  in,  the  estate,  is  not  entitled  to  con- 
sent to  disentail,  except  under  the  like  circnm- 
Btanoes  as  would  have  enabled  him  to  consent 
had  the  debt  been  contracted  before  the  pass- 
ing of  the  act.  The  creditors  of  an  heir  who 
is  entitled  to  disentail  without  any  consents, 
may  affect  the  estate  for  payment  of  his  debt. 

An  heir  under  an  entail  dated  before  the 
lit  of  August  1846,  who  has  obtained  a  decree 
for  three-fourths  of  the  expense  of  improve- 
ments, may  grant  a  bond  of  annnalrent,  bind- 
ing himself  and  the  heirs  of  entail  to  make 
payment  of  an  annnalrent  during  his  own  life, 
and  twenty-five  years  after,  not  to  exceed  the 
legal  interest  of  the  said  three-fourths  of  the 
sum  expended ;  and  during  the  twenty-five 
years  alter  his  decease,  not  to  exceed  the  sum 
of  L.7,  2s.  for  every  L.lOO  of  such  three- 
fourths.  Where  such  heir  shall  execute  such 
improvements  subsequent  to  the  passing  of 
the  act,  and  shall  obtain  decree  for  three- 
fourths  of  the  expenditure,  he  is  entitled  to 
grant  a  bond  of  annnalrent  for  payment  of  an 
annnalrent  during  the  period  of  twenty-flve 
years  from  and  after  the  date  of  the  decree,  or 
during  such  part  of  that  period  as  may  remain 
unexpired  at  the  date  of  the  bond,  the  annual- 
rent  not  to  exceed  the  sum  of  L.7,  2s.  for 
every  Xi.lOO  of  the  whole  of  the  sums  ex- 
pended. 

Where  such  heir  of  entail,  whether  before 
or  after  the  passing  of  the  act,  has  executed 
improvements  of  the  nature  contemplated  by 
the  Montgomery  Act,  and  ^all  not  have  ob- 
tained decree,  by  reason  of  the  provisions  of 
that  act  not  having  been  adopted, ornot  having 
been  duly  complied  with,  he  is  entiUed,  under 
the  authority  of  the  Court,  to  grant  a  bond  of 
annualrent  in  the  same  manner  as  is  provided 
in  the  case  of  improvements,  for  which  decree 
in  terms  of  that  act  has  been  obtained. 

Where  an  heir  of  entail  may  be  called 
upon  to  grant  a  bond  of  annualrent  in  terms 
of  the  act,  he  may  also  be  called  upon  to 
charge  the  fee  and  rents  of  the  estate,  with 
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two-tliirds  of  tlie  gum,  on  which  the  amount 
of  the  bond  of  onnualrent  vauld  be  calcalated 
in  terms  of  the  act.  In  no  cose  can  fi  bond  of 
annualrent  be  the  ground  of  an  adjudication, 
and  each  heir  in  posseaeion  Ib  bound  to  keep 
down  the  aunualrents  accruing  during  hix 
poasessiou  ;  and  the  creditor  in  a  bond  of  ui- 
iiualrent  cannot  attach  the  rents  for  more 
tlian  two  jear&'  arrears  of  annualrent,  except 
against  the  heir  in  [HMBession,  who  is  bound 
to  pay  the  annualrent,  and  his  repreaentati  vee. 

frovbions  to  younger  children  may  be 
charged  upon  an  entailed  estate  under  the 
authority  of  the  Court,  and  the  heii'  in  poe- 
seastou  is  bound  to  keep  down  the  interest  of 
such  provisions.  Wherever  an  estate  may 
be  charged  with  debt,  it  may  also  be  sold  for 
payment  of  debt,  l^^eus  and  long  leases  may 
be  granted,  with  tbe  approbation  of  the  Court, 
of  portions  of  the  estate,  not  exceeding  in  all 
ene-ei^th  in  value  for  the  time.  Money 
arising  from  the  sale  of  any  portion  of  the 
estate  on  account  of  any  permanent  damage 
to  it  under  an  act  of  Parliament,  and  money 
invested  in  trust  for  the  purpose  of  purchasing 
lands  to  be  added  to  the  entailed  estate,  may, 
with  the  approbation  of  the  Court,  be  applied 
in  payment  of  entailer's  debt,  or  in  payment 
of  any  money  charged  on  the  fee  of  the  estate 
under  an  act  of  Parliament,  or  in  redemption 
of  the  land  tax  affecting  the  estate,  or  in 
permanently  improving  it,  or  in  repayment  of 
money  already  expended  in  improvements. 
Money  vested  in  trust  for  the  purchase  of  land 
to  be  entailed,  may  be  dealt  with  as  if  it  were 
the  entailed  lands;  and  provisions  to  wivesond 
children  maybe  granted  out  of  money  so  vested. 

An  entail  defective  in  regard  to  any  one  of 
the  prohibitions  against  alienation,  contrac- 
tion of  debt,  and  alteration  of  the  order  of 
succession,  in  consequence  of  defects,  either  in 
the  original  deed  of  entail,  or  in  the  investi- 
ture  following  upon  it,  is  declared  to  be  an 
invalid  entail.  A  warrant,  however,  to  record 
an  entail  in  the  Register  of  Tailzies,  is  de- 
clared to  be  equivalent  to  the  insertion  of 
irritant  and  resolutive  clauses  in  the  entail. 

The  act  of  1848  provides,  that  private  roads 
mode  through  an  entailed  estate  shall  be 
df  emed  to  be  improvements  falling  under  tbe 
Montgomery  Act,  in  the  same  way  as  enclos- 
ing, planting,  and  drainage  under  that  act. 
It  farther  declares,  however,  that  the  Mont- 
gomery and  Aberdeen  Acts  shall  not  apply  to 
entaib  dated  after  the  Ist  of  August  1648. 
The  effect  of  this,  however,  was  to  cause  the 
insertion  in  subsequent  entails  of  the  whole 
provisions  in  the  Montgomery  and  Aberdeen 
-AcU.  Accordingly,  by  the  act  16  and  17 
Vict.  c.  94, 1653,  it  was  enacted,  that  where 
any  entail,  dated  after  the  Ist  of  August  1848, 
declared  these  Acts,  or  either  of  them,  should 
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be  applicable  to  the  entails,  the  entail  in  tkw 
respects  should  be  in  the  same  position  ai  if  ii 
had  been  dated  prior  to  thai  date.  It  would 
have  been  better,  perhaps,  1«  have  rtpnM 
altogether  the  proviuon  on  this  subject  is  U< 
oot  1848. 

In  ascertaining  a  husband's  or  wift'i  jn- 
Tision  under  the  Aberdeen  Act,  it  is  mco- 
sary  to  take  into  account  the  amoant  of  Ik 
younger  children's  proviaioos,  as  formis|  i 
burden  on  the  prior  rental.  In  the  ssaMni, 
in  ascertaining  tbe  amount  of  tbe  yos^ 
children's  provisions,  it  is  necessary  to  tab 
into  account  tbe  provision  in  favour  of  tb 
husband  or  wife.  See  the  cose  of  JPDtM 
V.  Lcdchart,  May  18,  1836.  14  S.  785.  Ti» 
following  simple  method  of  oscertainiDg  fn- 
visions  under  the  Aberdeen  Act  has  ben 
furnished  to  the  present  edition. 

I.  Where  a  husband  has  granted  proriuMi, 
to  the  full  extent  allowed  by  the  act,  in  fsTgu 
of  his  widow  and  younger  children : — 

1.  In  the  case  of  a  widow  and  one  Mi. 
the  interest  of  the  provision  of  that  child  viil 
be  ^ths  of  the  whole  free  rental 

2.  In  thecBse  of  awidow  aiid  twochildns. 
the  interest  of  the  provision  of  such  eliililrai 
will  be  ^tbs  of  the  whole  free  rental. 

3.  In  thecaseof  a  widow  and  threeomn 
children,  tbe  interest  of  the  provision  of  Rk^ 
children  will  be  ^ths  of  the  free  rental 

In  all  these  cases,  the  amount  of  the  tUi-  | 
dren's  provisions  may  be  ascertained  by  biI- 
tiptying  the  interest  of  them  by  20 ;  SM  tbt 
amount  of  the  jointure  may  be  aseertaiMd  i] 
subtracting  the  interest  of  the  children's  pri>- 
visions  from  the  rental,  aad  dividing  thi  n- 
mainder  by  3. 

II.  Where  a  wife  bos  granted  proviaMS, 
to  the  amount  allowed  by  the  act,  in  fovw 
of  her  husband  and  younger  children  :— 

1.  Inthecoseofabusbandandoneyaingtr 
child,  the  interest  of  the  provision  of  ttU 
child  will  be  ^th  of  the  whole  free  rental 

2.  In  the  case  of  a  husband  and  two  (itl- 
dren,  the  interest  of  the  proviHon  of  sk^ 
children  will  be  ^th  of  the  whole  free  rsatiL 

3.  In  the  case  of  ahusbandond  thrtedil- 
dren,  the  interest  of  the  provison  ef  nd 
children  will  be  ^thsof  tbe  whole  freemtai- 

In  all  the  above  cases,  the  omoaat  i/th 
children's  provisions  may  be  ascertatHd  ij 
multiplying  the  interest  of  tbem  by  89;  (sd 
the  jointure  may  be  ascertained  by  laUniliV 
the  interest  of  tbe  children's  pronisMftai 
the  rental,  and  dividing  the  reBaiatetol 

To  show  the  practical  ^iatiai  rftti 
above  rnles,  it  may  be  aappoM  Ibrt  m^  d 
tbe  cases  occur  in  regard  to  ftK«dlAlilM) 
of  L.2000  a  year  free  raetal;  MaAliW^h 
remarked,  that  when  (ben  k  M*  dflfc  Ai 
provision  of  that  chiM  added  l»ll«|iito% 
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either  of  hasliand  or  wife,  is  exactly  equal  id 
Amount  to  tbe  whple  free  rental,  and  that  one- 
half  of  the  provision  of  two  and  one-tMrd'of 
the  provision  of  three  ormore  children  added 
to  the  jointure  will  be  equal  to  a  year's  free 
rental.  This  fact  will  be  found  of  consider- 
able  use  in  checking  any  calculations  made  by 
meaiu  of  the  foregoing  rules. 

1.  [I.)  Oue  of  one  and. 
£200(H-69=£33  17  llff 


Tnlerat  of  Provition,     £67  15  IIH 


Amnmt  of  Provision,  £1355  18    7H 


£2000    0    0 

67  15  im 


3.U1932     4    Ogf      644     1     m{. 


£2000     0     0 

(2.)  Com  of  tm  Ckiidren. 
£2000-i-29=:£68  19    3|| 


Jntere$t  of  Provision,  £137  18    7^} 


AiiumnlofPrownw,£Z75&  12    4{J 

One-half  whereof,   £1379    6    2^ 
£2000    0    0 
137  18    7i8 


3.|£1862    1    43f      620  13    9JJ  {j 
£2000    0    0 

(3.)  Case  of  three  Children. 
£2000-f-19-£105    5    3A 


InUrest  of  Provision,  £210  10    6A 


One-third  whereof,  £1403  10    2.^ 


£2000    0    0 
210  10    6  A 


3.  £1789    9    5^1     696    9    9H{^ 


II.  {1.)  Case  <^  one  Child. 
£2000-1-39  =  £51    5    7|tiSS 


£2000     0     0 
51     5     7ft 


£1025  12    m{^ 


.£1948  14    4J8      974    7    2^{f^^' 
£2000    0    0 
(2.)  Cote  of  too  Chiidren. 
£2000+19 -£106    5    SAlJlSS^' 


Amotinto/Pr0ttision,£21f)5     5     3-fy 

One-half  whereof,  £1052  12    7H 

£2000    0    0 
105     6     8A 

2j£1894  14    8}  J      947    7    4-h{TS^' 


(3.)  Case  of  three  Children. 
£2000-»-37  =  £54    1    Ojf 


Interest  <f  Provision,  £162     3     2ff 
20 

Amoanlof Provision,  £32i3     4  lOjf 

One-third  whereof,  £1081     1    7^} 

£2000    0    0 
162    3    23f 


2.£1837  16    9JV      918  18    4f9{; 


£2000    0    0 


To  prove  the  accuracy  of  t 

Let  a  be  tbe  free  rental ; 
X  the  jointure ; 

y  interest  of  children's  provbions;  then 
20y  =  children's  provisions. 

I. 


-m 


20j-(.-i)   ....    (2.) 
.■.«-«^2t*.    ...    (3.) 


b,  Google 


10                        TAI 

Equating  valui  of  « in  (1.)  u>d 

.•.a-,=3a-60, 
.■-59.^  =  2. a 

(3.):- 

'-k-- 

(2.)             '-'-i^      ■    ■    . 
20j-2(«-.)  .    .    . 
.•.».«-10y    .    .    . 

■    (1) 

•  (2) 
.    (3.) 

a.-y..3.a,-30.,. 

(3.)              -°-f^       .    .    . 

20.v-3(a-i)     .    . 

.•.3i-3a-20y     ,    . 

Agaio  from  . 

3«-«-J. 

■  (1-) 
.  (2.) 
.  (3.) 
•    (1.) 

Equating  these  values  of  Sx  :— 
3.-20,-a-, 
2 

11. 

20j-(a-i)    .    .    . 
.■.*=o-20y  .    .    . 

•  (I.) 

■    (2.) 

•  130 

Equating  values  of  j:  in  (I.)  aud  (I 


.-"-^. 


20y=2(a-*) 
.■.2«=2a-20y 


(1) 

"■! 

(3) 


Equating  values  of  2s  in  (1.)  and  (: 

a-if=2a=20y 


20y=9(a-x)  . 
.-.  3*=3a-20y 
.'.  6*=6a-40y 


(1.) 
(2.) 
(3.) 


Apun,  from  (1.)  : — 
6«-=3ffl-S;  ....    (4.) 

Equatiog  Talnet  of  6x  in  (3.)  ■■d(i):- 
3a-4(>|F*3■-%r 
.■.37j-S«. 


.-.y- 


sT- 


See  also  on  thii  saljact  "  JITtto  «■  if 
Pteuniaty  Inlereib  of  Hart  o/BntaO,"  hf  Tt 
liam  Thomas  TfaomioD,  Esq.,  Fellow  <tt  tk 
Institute  of  Actuaries. 

By  the  Titl«i  to  Land  Act,  1860,  vbrn 
an  entailer's  debts,  or  other  debts,  or  sam  of 
money,  may  be  madecbargeablebyadjaditv 
tion,  or  otherwise,  upon  the  faeof  untiiU 
estate,  the  heir  of  entail  in  po— caion  bsj, 
with  the  authority  of  the  Court  of  Stan, 
grant  bonds  and  di^M^tiona  in  seeonl; 
for  such  debts  and  sums  of  money,  is  tb 
same  manner  aa  be  is  empowered  to  d«  ^ 
11  and  12  Vict.,  c.  36,  and  16  and  17  Vtcl. 
c.  94,  ID  the  case  of  provisioos  to  yn^tt 
children ;  aad  such  bonds  and  dispositHH 
in  security  may  be  granted  in  favour  ofuj 
parties  in  right  of  such  debts,  and  nsM  «f 
money,  at  the  date  when  nich  deedi  tn 
executed. 

Tazftd  Ward  aod  lEanuge.  SeeTavt 
Catualty.     Marriage. 

Taxu ;  are  supplies  granted  by  the  Hon 
of  Commons,  and  oonfirmed  by  Ads  of  Pv- 
iiament,  constituting  the  extraordinary  r»- 
venue  of  the  Crown,  and  paid  yearly  toni^ 
the  expenses  of  QoTOmmenL  It  doM  sri 
suit  the  plan  of  this  work  to  give  aiynet 
of  the  various  statutes  which  have  beta  ptwd 
connected  with  taxation.  In  so  &r  oi  t^ 
may  be  considered  as  peculiariy  cwimslid 
with  our  law,  all  that  seems  neeanary  tsb 
said  will  be  found  in  the  article  Pittikbm- 
dvM.  Taxes  and  the  arrears  of  taxM  m 
Crown  debts.  See  Crow  PebL  As  la  & 
supposed  flower  of  the  magistratea  of  tsjnl 
burghs  to  impose  taxes  with  consent  «f  tk 
majority  of  burgesses,  see  Enk.  B.  t,  tH.  4, 
S  22,  and  twkbg  Ivory.  See  Stu^  Im. 
Land-Tax. 

Taynt.    See  AUai/nt. 

Tttind  Court ;  or  CommutivMn  ^  lUsk 
Several  expedients  to  provide  tba  ntaw' 
clergy  with  proper  stipends  baring  ftMs 
commission  of  Parliament  was  sffHriii^ 
the  act  1617,  c.  3,.t«  plant  ehnnhMM". 
modify  stipends  out  of  the  tit^M  ttW] 
parish  within  the  kingdom.  OdaraHii*' 
aions  were  afterwards  graat0d^  wiAftH" 
to  unite  or  disjoin  parislm,  to  nimmlfit 
tithes,  &c.  The  last  of  Aeaa  tm^gm 
was  authorised  by  1693, «.0E  aailf^i 
c  9,  the  powers  of  It  ndjf  w  ttti^^ 
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BinioDf  were  transftrred  to  the  Jodgea  of 
he  Court  of  Session,  who,  iince  that  time, 
lire  contioned  to  ezercise  the  powers  thus 
ODferred  on  then,  a»  a  parliamentarir  com- 
ainioD,  under  the  aaxae  of  the  Teittd  Court, 
r  "  The  Conmiui4Ht/or  Piantation  of  Kirkt  and 
^alwUim  of  Tfinds.'"  This  Conrt  is  distinct 
rem  the  Court  of  Sessioo,  having  a  Bpeeial 
urisdiction,  and  a  separate  establishment  of 
lerks  and  officers.  The  whole  judges  sit  in 
ae  chamber,  nine  judges  being  a  qitorvm; 
od  the  Conrt  meets  erery  second  Wednesday 
aring  the  sittings  of  the  Court  of  Session, 
eginning  with  the  seeond  Wedneeday  after 
he  meeting  of  the  Court  for  the  snmmer  or 
rinter  sessions;  48  Oeo.  III.  &  138,  §  15. 
.'he  jarisdictiou  of  the  Court  extends  to  all 
latlers  in  which  the  former  commission  were 
nthorised  to  judge ;  e.^^  raluations  and  sales 
f  leinda,  augmentations  of  stipends,  proroga- 
ions  of  tacks  and  of  teinds,  and  (with  consent 
f  thrao-fonrths  of  the  heritors  of  the  respec- 
ire  parishes)  the  disjanction  or  annexation 
f  parishes,  and  the  building  of  new  churches, 
!c  An  appeiJ  liee  from  this  Court  to  the 
loose  of  Lords.  See  Appeal.  The  Teind 
'oart  baa  no  power  to  put  its  decreea  in 
»rce :  this  is  done  by  the  Court  of  Session 
It  a  bill  .f  resented  at  the  Bill-Chamber, 
raving  a  warrant  for  letters  of  homing, 
rhieh  is  granted,  of  course,  and  the  letters 
lass  the  signet  in  the  usual  manner  on  tn^u- 
t(S  of  ten  da^ ;  1633,  c.  19.  All  summonses 
«fore  this  Court  also  pass  under  the  signet 
f  the  Conrt  of  Session  ;  bnt  they,  as  welt  as 
be  diligences  on  the  decrees  of  the  Teind 
lanrt,  instead  of  being  subscribed  by  a  writer 
0  the  Signet,  are  subscribed  by  the  olerk  of 
he  Teind  Conrt. 

ByOieJudicatureAct,6Gko.IT.c.l20.554, 
.  distinction  was  made  between  the  judicial 
nd  ministerial  duties  of  this  Court.  As  to 
Is  judicial  duties,  it  was  provided,  that  from 
ud  after  llth  Noyember  1825,  all  actions 
ir  the  valuation  and  sale  of  teinds,  or  of 
roving  the  tenor  thereof,  all  actions  of 
eosion  or  reduction  of  localities,  and  all 
ctions  of  declarator  or  redaction  connected 
'ith  teinds,  formerly  competent  before  the 
'eind  Court,  should  be  brought  before  one  or 
ther  of  the  Divisions  of  the  Court  of  Session, 
ihich  Division  is  to  be  held  as  a  juorwa  of 
be  Commissioners  of  Teinds.  The  proeednre 
I)  sneh  causes  is  to  be  assimilated  to  the  pro- 
edure  in  ordinary  cases  in  the  Conrt  of  Ses- 
ion;  the  Lord  Ordinary  having  the  same 
ower  to  detormine  and  to  report  as  in  that 
!oart,  and  his  interlocutors  being  in  like 
laoner  subject  to  review  in  the  Diriston  of 
he  Court  to  which  the  cause  belongs.  By 
he  same  statute,  it  is  enacted  that  all  actions 
B  to  the  loealling  of  modified  stipends. 


other  causes  formerly  remitted  by  the  Teind 
Conrt  to  a  Lord  Ordinary,  are  to  be  con- 
I  nearW  as  may  be  like  Court  of  Ses- 
les.  The  ministerial  duties  of  the 
Commissioners  of  Teinds  remain  as  before, 
including  the  plantation  of  kirks  and  valua- 
tion of  teinds,  the  modifying  of  stipends,  the 
nniting  and  di^oining  of  parishes,  and,  in 
general,  the  entire  ministerial  or  discretion- 
ary jui'iediction  of  the  former  Teind  Court, 
In  Airtheranoe  of  these  statuto^  changes, 
the  Act  of  Sederunt  12th  Nov.  1825  pro- 
vides for  the  enrolment  of  teind  causes  by 
the  teind  clerk,  both  before  the  junior  Lord 
Ordinary,  and  in  the  Teind  Court,  properly 
so  called ;  as  alao  for  the  publication  of  a 
minute-book  of  teind  causes :  6  Geo.  IV.  c. 
I,  §  54;  A.  S.  U&  Nov.  1825.  Thus,  the 
ministerial  duties  of  the  Teind  Conrt  remain ; 
1.  In  proper  augmentations.  2.  In  regard 
te  small  stipends  nnder  the  stetutes  50  Geo. 
III.  c.  84,  and  6  Geo.  IV.  c.  72.  See  Smaa 
Stipend!.  S.  In  augmentations  in  order  te 
exhaust  the  teinds,  &c.,  so  as  te  enable  the 
minister  to  claim  aid  in  Exchequer  as  for  a 
small  stipend,  &o.;  and,  4>  In  processes  of 
transportation,  annexation,  dugnnction  and 
erection.  The  judicial  duties  again,  which 
are  in  effect  transferred  te  the  Conrt  of  Ses- 
sion, are  exercised,  1.  In  loealling  a  modified 
stipend.  2.  In  processes  of  reduction  of  de- 
crees of  valuation,  and  of  locality.  3.  In 
provings  of  the  tenor,  of  decrees  of  reduction 
and  sale,  or  the  like.  4.  In  processes  of  pro- 
rogation of  tacks  of  teinds.  5.  In  processes 
of  approbation  of  valuations  of  the  sub-com- 
missioners. 6.  In  processes  of  valuation  of 
teinds.  7.  In  processes  of  sale  of  teind.  6.  In 
cases  where  the  record  of  a  decreet  is  not  ex- 
tant in  the  Teind  Court,  nnder  1707,  c.  9, 
praying  for  a  new  extract ;  and,  9.  In  the 
combined  process  of  valuation  and  sale  of 
teinds ;  and  in  other  proceeding  of  a  like 
character,  connected  with  teinds.  On  this  sub- 
ject, the  separate  articles  suggested  by  the  pre- 
ceding enumeration  may  be  consulted;  as  also 
the  article  Temdi;  and  the  following  autho- 
rities: /uofy'j  fi>nno/'ProM»*,  vol.  ii.p.415, 
et  teq.;  Beveridg^t  Form  of  Proeegg,  ii.  709,  et 
teq,;  Brtk.  B.  i.  tit.  5,  §  21,  «( teq.;  Stair, 
B.  ii.  tit.  8,  §  12,  et  eej.;  Mor^t  Notet.  p. 
eczxxvii.;  Cmnell  on  Tithie,  i.  254,  et  $eq.; 
Wation't  Slat.  Lav,  voce  Conmimm  ^  Tdiu^, 
p.  341,  e(  lej.;  fianJt.Tol.  ii.  p.  61.  a^o  Aug- 
mentatim. 

Tainds  or  Tithea.  Teinds  or  tithes  are,  in 
their  original  signification,  the  tenth  part  of 
the  annual  produce  of  the  land  and  industry 
of  the  laity,  which  the  clergy  began,  in  the 
earlier  ages  of  the  church,  to  daim  and  to  re- 
ceive as  a  fixed  provision  for  the  maintenance 
of  religions  instructera.  Teinds  are  of  tws 
,;3T 
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Ictnds,  pertonal  and  predial.  The  former  are 
nnkoowQ  in  Seotl&nd.  The  latter,  affecting 
the  fruits  of  land,  are  either  natural  or  indw- 
irial;  of  which  the  industrial  oorrespoud  to 
the  mixtd  tithes  of  some  writers ;  Stair,  B,  ii. 
tit.  8,  §§  5-6  ;  Decretal,  L.  3,  t.  30,  c.  20  ; 
although  uthers  confine  the  term  mixed  to  tb< 
tithes  of  cattle  and  their  fruits ;  Bank.  B.  ii 
tit.  8,  §  136.  Id  Scotland,  until  teinds  came 
to  be  regulated  by  the  valued  rental,  there 
was  hard^l  any  teinding  of  noluro!  fruits ;  so 
that  predial  tithes  of  industrial  fruits  have 
all  along,  with  a  few  local  and  consuetudi- 
nary exceptions,  constitated  the  whole  teinds 
leviable  by  the  Church  in  Scotland.  Thej 
coDsisted  of  the  tenth  of  alt  profit  produced 
by  the  application  of  industry  to  land ;  with 
the  exception  of  certain  lands,  such  as  glebes, 
temple-lands,  and  those  belonging  to  the  Cis- 
tertian  and  other  religious  orders;  and  of 
lands,  the  proprietors  of  which  have  acquired 
their  teinds  fruin  churchmen  originally.  They 
were  leviable  without  any  deductioo,  propter 
curam  et  eutturam  in  favour  of  the  possessor, 
and  wore  of  two  kinds,  Parstmaye  and  Viear- 
age;  of  which  parsonage,  due  exclusively  to 
the  parson,  or  others  having  right  to  the  pa- 
rochial benefice,  and  called  Deeimm  Rectorice, 
or  Decimce  GarWw,  were  leviable  from  com 
alone  at  the  terrasof  Whitanudayand  Michael- 
mas; 1672,0.13.  Vicarageteinds  were  paid 
to  the  vicar,  if  originally  appointed  by  the 
patron;  yet,  where  he  was  not,  they  also 
went  to  the  beneficiary,  who  might  make 
what  agreement  he  pleased  with  aasistanU  of 
his  own  appointment.  Those  teinds  were 
drawn  from  all  other  and  minor  fruits,  such 
as  cattle,  fowls,  eggs,  milk,  hay,  lint,  fishings, 
&c.,  &e.,  not,  aa  parsonage  teinds,  according  to 
any  general  rule,  but  according  to  the  usage 
of  every  individual  benefice  or  parish-  Hence, 
in  parionage  teinds,  although  the  negative  pre- 
scription may  destroy  the  right  to  those  of 
each  year,  and  although  the  positive  prescrip- 
tion will  operate  in  favour  of  one  infeft  in  his 
own  parsonage  teinds  {Bank.  B.  ii.  tit.  8, 
§  143),  yet,  because  they  are  due  by  law,  and 
form  an  inherent  burden  on  the  land,  the 
right  to  levy  them  cannot  be  lost  non  tUendo; 
whereas  vicarage  teinds  are  regulated,  both  in 
kind  and  in  amount,  by  the  use  of  payment; 
are  established  by  use  alone;  and  are  lost  by 
the  negative  prescription.  Ertk.  B.  ii.  tit.  10, 
S  10,  ei  seq.;  Stair,  B.  ii.  tit.  8,  §  6,  et  seg.,- 
Bank.  B.  iii.  tit.  8,  §§  134,  et  geq.,  206,  et  teq. 
Prior  to  the  Reformation,  the  Church,  en- 
Joying  tithes  de  jure  ammuni,  had,  besides, 
acenmnlated  a  great  deal  of  landed  pi*operty. 
But,  notwithstanding  this,  the  tithes  were 
gradually  almost  entirely  carried  away  from 
their  proper  destination,  and  the  acting  pai-o- 
dual  clergy  thus  left  in  a  state  of  compare- 1 
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tive  indigence ;  1«(,  By  the  c 
tithes  to  other  churcbea  or  eharchncs  K. 
connected  with  the  lands;  2i,  By  pspil  ti- 
emptions;  Sd,  By  the  infeodation  of  tithih 
laymen.  Religious  houses  were  slain,  m 
account  of  their  apparent  sanctity  sad  vste- 
rity,  regarded  by  the  laity  with  greateifsrau 
than  that  shown  to  the  secular  dergy.  W 
nations  and  mortifications  thus  beoLtu  f/^ 
quent ;  and  it  often  happened  that,  os  Ik 
emerging  of  a  vacancy  in  the  putKhisl  chirf. 
patrons,  considering  themselves  then  ibsabv 
proprietors  of  the  benefice  which  thej  iii 
founded,  appropriated  great  part  of  itiihJuj 
to  some  favourite  monastery,  and  fnqBcrJy, 
indeed,  conveyed  away  to  some  religinu  a 
stitutton  the  right  of  presentation  alsa;  I^q 
making  it,  as  it  were,  the  perpetual  bwi- 
ciary  of  the  church  annexed,  witb  u  u- 
limited  power  in  restricting  the  dergrnu'' 
allowance, — a  practice  at  tempted  to  becheclr^ 
by  1471,  c.  43,  but  which  continued  to  p- 
vail  till  the  Reformation.  The  Pope,  tm. 
was  the  presumed  patron  of  ail  psnda! 
chaises  to  which  no  one  else  could  ibw i 
valid  right  of  presentation.  Hence,  ii  i! 
these,  his  support  of  any  religious  order  uit 
rally  took  along  with  it  a  gradual  dimiDiucs 
of  the  incumbent's  provision,  if  neiaesnipltB 
transference  of  it;  and  where  he  wasnottix 
patron,  the  plenitude  of  his  power  na'!"- 
him,  in  any  case,  to  exempt  from  all  psjaoi 
of  tithe  the  lands  (often  rery  ezteniiH)  i/' 
churchmen  and  religions  societies,  ani  ibe 
directly  to  rob  the  regular  clergy.  Mocmtb, 
grants  of  part  of  tbe  tithes  were  oftea  miit 
by  the  patron,  as  opportunity  offered,  to  m*^ 
lay  friends.  The  religious  houses,  also,  vliin 
had  acquired  rights  to  tithes,  often  frAai. 
and,  at  any  rate,  saved  themselves  from  olm 
and  trouble,  by  the  disposal  of  them  la  l> 
Crown,  or  to  lay  subjects;  and  the  pnccn 
became  common,  both  of  granting  tackitft!:' 
tithes,  and  of  feaing  them  out  for  payMol ''' 
an  annual  feu-duty,  with  a  grassum,  mtvii^ 
standing  various  restraints  upon  the  aat,in 
prohibitions  against  the  other;  and  sIm  i' 
feuing  the  landed  property  of  the  Ckan^  u 
the  same  way,  cum  decimii  ineluait  et  »mff 
antea  teparatii ;  a  provision  which  traaAfn^ 
to  the  lay  possessor  the  same  exemptiaa,*'^ 
seveu  years'  possession,  which  had  femd' 
beenenjoyed  by  the  Church.  These  fsMnn- 
by  1564,  c.  88,  rendered  void,  Dolflvea^lnM 
by  the  Crown,  but  continued  in  praeliQi  H* 
I's  coufirmation  being  geneiallx  aAi- 
bited.     In  consequence  of  sneh  »  ¥ "  '' 


ferent  times,  as  by  on  Act  of  ftnf 
15th  February  1562,  and  bjaeti  Ul 
and  1592,  c.  161,  to  ebadt  ttk 
spoliation  of  tbe  paroohial 
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miTelj  fftiled  in  remedying  tbe  evil,  and 
era  indeed  rendered  almost  nugatorj  by 
606,  c.  2.  Erit,  B.  ii.  tit.  10,  §§  16,16,17; 
lair,  B,  ii.  tit.  8,  f5  10, 11.  17,  18,  19. 
At  the  RefonnaiioD,  the  King,  whether  by 
uignation  or  by  confiscation,  became  the 
roprietor  of  all  Church  lands,  especially  of 
iDSQ  formerly  belonging  to  religious  houses, 
r  whatever  description,  unconnected  irith 
aroohial  charges ;  and,  on  the  death  or  dis- 
eraioQ  of  the  abbots  and  priors,  he  first 
ppointed  lay  comraendators  for  life,  and  then 
reated  the  moDBBteriea  and  priories  into  tern- 
oral  lordships,  the  grantees  to  which  were 
.yied  Lords  ef  Ereetion,  or  Tiluiart  of  the 
'ilhet;  thus  transferring  the  pooeasions  of 
le  Chnrch  permaneatly  into  the  bands  of 
lymen  holding  of  the  Grown  ;  while,  at  the 
une  time,  the  Crown,  coming  in  place  of  the 
'ope,  became  patron  of  every  regnlnr  paro- 
hial  charge  to  the  patronage  of  which  no 
abject  could  show  a  good  title,  and  thus 
cquired  a  great  accession  to  its  influence, 
'bs  froptrit)  of  the  lands  erected,  and  their 
latption  from  tithe  (where  it  existed),  coa- 
tituted  the  tanporalitg,  and  the  tithes  them- 
elvea  the  ipiHtttality  of  the  bmejice;  and  the 
jords  of  ISrection  continned  the  exercise  of 
he  rights  which  their  predecessors  had  eier- 
ised,  in  presenting  such  ministers,  and  aa- 
igningsuch  stipends,  as  they  chose ;  althongh 
.  very  limited  independent  provision  was  con- 
irmed  to  the  reformed  clergy  by  1572,  c.  52. 
These  Lords  of  Erection  themselves,  how- 
ver,  soon  became  objects  of  jealousy,  and 
beir  possessions  objects  of  importance.  It 
ecame,  therefore,  advisable  to  check  the 
ractice  of  erections ;  and,  in  coDsequence,  by 
587,  c.  29,  all  Church  lands  were  inalien- 
hly  annexed  to  the  Crown,  with  the  follow- 
ag  exceptions:  1st,  Of  the  temporal  lord- 
hips  erected  by  the  Crown,  prior  to  the 
ate  of  the  net.  2d,  Of  lands  made  over  to 
ospitals,  schools,  and  universities,  and  not 
iverted  from  their  original  uses,  'id.  Of 
eoefices  which,  before  the  Reformation,  had 
ither  been  retained  by  the  original  lay 
atrons,  or  had  been  feued  out  to  laymen  by 
he  Chnrch ;  the  feu-daties,  on  the  Reforma- 
ion,  vesting  in  the  Crown  with  certain  limi- 
ntioDg.  iA,  Of  the  manses  and  glebes  of 
he  Popish  churchmen,  which  were  not  an- 
eied,  because  regarded,  like  those  teinds 
'hich  were  appropriated  to  parsonages  and 
icarages,  as  part  of  the  spirituality  of  bene- 
ces,  and  were,  like  them,  reserved  either  to 
he  possessors  at  the  time,  or  to  the  Protes- 
unt  churchmen  who  were  to  come  in  their 
lace.  See  1593,  C  190.  61i,  Of  certain 
ensioDS  granted  by  the  Pope,  or  his  successor 
he  King,  or  by  bishops,  with  consent  of  the 
iicumbeut,  provided  they  were  either  autho- 
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rised  by  the  Lords  of  Council,  or  followed  by 
posMssion.  See  1606,  c  3.  It  remains  a 
matter  of  doubt  whether  the  act  of  1587, 
e.  29,  annexed  to  the  Crown  the  ttindi  of 
benefices ;  Ertkine,  B.  ii.  tit.  10,  §  22,  main- 
taining that  it  did ;  while  SteuT,  B.  ii.  tit.  8, 
§  9,  and  other  writers,  with  more  apparent 
correctness  maintain  the  reverse.  Notwith- 
standing this  act,  further  erections  were  made 
by  the  Crown,  which  gave  rise  to  a  second 
act,  1592,  c.  121,  voiding  all  erections  subse- 
quent to  1587,  except  those  in  favour  of  per- 
sons created,  since  that  period.  Lords  of  Par- 
liament. On  the  restoration  of  bishops,  the 
annexations  of  their  beneSces  and  thoee  of 
their  chapters  were  rescinded,  respectively, 
by  1606,  c.  2,  and  1617,  c.  2;  but  these 
measures  were  cancelled  by  the  act  1690, 
c.  29,  ou  the  re-establishment  of  Presbytery  ; 
and  the  King  has  since  applied  the  bishops' 
tithes  to  public  uses  and  pensions.  Thus,  it 
appears  that,  after  the  Reformation,  the 
whole  teinds  of  the  country  belonged  either 
to  the  Crotim,  to  the  Lords  of  Erection,  called 
littdari,  to  the  original  founding  patrotu,  or 
to  the  feuars  from  the  Church, — the  v^hote 
rights  of  the  Church  to  teind  being  thus 
transferred  to,  and  vested  in,  these  parties. 
The  teind  was  originally  made  effectual  by 
drawing  it ;  which  was  performed  by  the 
beneficiary  carrying  off  from  the  ground 
every  tenth  sheaf,  the  remainder  of  the  pro- 
duce being  termed  the  iloet.  This  practice 
was  attended  with  great  inconvenience,  and 
became  a  constant  iostrnmeDt  of  oppression, 
from  the  proprietor  being  obliged  to  allow 
.  his  whole  crop  to  stand  on  the  ground,  ex- 
posed to  all  the  vicissitudes  of  the  seasons, 
until  the  beneficiary  should  choose  to  draw 
away  his  teind.  It  became  a  frequent  custom 
for  the  beneficiary  to  commute  his  tithes  for 
either  a  certain  yearly  tack-duty,  or  a  stated 
number  of  rmlal  boUs ;  to  which  both  parties 
were,  under  certain  limitations,  bound  per- 
manently to  adhere.  And  it  often  happened 
that  the  beneficiary  persevered  in  nimioutly 
delaying  to  draw  his  teind,  for  the  purpose 
of  thereby  making  better  terms  in  any 
proposed  arrangement  with  the  proprietoi-. 
Various  remedies  provided  for  this  evil  by 
the  acU  1606,  c.  S,  1612,  c.  6,  and  1617*. 
c.  9,  were  found  to  be  in  a  great  measure 
inoperative  ;  so  much  so,  that  Charles  1.  was 
induced,  soon  after  his  accession,  to  execute 
a  revocation  of  all  grants  of  Church  lands  or 
of  tithes  made  by  James  VI.  to  the  Crown's 
prejudice;  and,  the  year  after,  to  bring  a, 
reduction  of  all  erections,  both  those  before 
and  those  after  the  Act  of  Annexation;  of  the 
former,  on  the  ground  that  they  proceeded  on 
the  resignations  of  the  beneficiaries;  and  of 
the  latter,  on  the  ground  that  do  v>nesatioi 
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to  th«  Crown  eonM  be  dinolved  but  bj  P«r- 
li&meDt;  and  cootendiDgi  I'')  Tbat  the  tita- 
lara  sbonld  yield  to  the  Crown  the  Buperiority 
of  the  Church  Ituidt,  and  that  a  certain  yearly 
aDtinity  thoald  be  paid  out  of  the  tithes  to 
the  CrowD.  2d,  That  the  titular  {i.e.,  bene- 
ficiary) should  sell  the  tithes  to  the  proprietor 
at  a  fixed  number  of  years'  purchase;  and 
that  tithes  set  aside  yearly  for  the  support  of 
the  clergy,  universitiei,  schools  and  hospttAls, 
■bonld  be  ralaed  at  the  soit  of  the  proprietor, 
who,  on  payment  either  of  the  price,  or  of  the 
valued  yearly  duty,  should  hara  the  entire 
management  of  the  crop,  stock,  and  tithe. 
All  parties  haring  interest  entered, 
1626,  into  four  submissions,  referring  to  the 
King  himself;  the  first  and  fourth  signod  by 
the  Lords  of  Erection  with  their  toclumen, 
and  by  the  landlords, — the  second  by  the 
bishops  and  clergy, — and  the  third  by  the 
commissioners  of  several  royal  burghs.  On 
the  2d  Septeniber  1629,  the  King  pronounced 
separate  decrees-arbitral.  I'he  first  and  fourth 
declare  the  King's  right  to  the  saperiorities 
of  erection,  resigned  to  him  by  their  submis- 
sions, l^hey  give  1000  merks  Scots  from  him 
to  the  Lords  of  Erection,  as  the  purchase- 
money  of  each  yearly  chalJer  of  feu-farm,  or 
each  100  merks  of  yearly  feu-duty  or  other 
coDstaut  rent  of  superiority,  deducting  an 
equivalent  to  the  Mench-duties, — the  fen- 
dnties  to  be  retained  until  payment.  All 
this  is  confirmed  by  1632,  c.  14;  but  the 
Crown's  right  of  redemption  was  renounced, 
as  unprofitable,  by  1707,  e,  11.  See  Orouad- 
Atmvai.  Still,  however,  there  remained  the 
other  important  provision-— vie.,  the  power 
given  to  the  heritor  to  have  his  teinds  valned, 
and  his  yearly  charge  thus  permanently  fixed, 
and  also  to  bring  an  action  of  sale  against 
the  titular  or  his  tacksman.  Tht  mle  fixed 
as  to  the  first  was,  on  the  one  hand,  that 
where,  by  whatever  arrangement  the  toind, 
being  under  the  management  and  in  the  poa- 
■esston  of  the  heritor  along  with  his  stock, 
was  of  necessity  joined  with  that  stock  in  one 
common  valuation,  then  the  yearly  duty 
payable  by  the  heritor  to  the  titular  or  bene- 
ficiary ahonld  be  {nu-fiftk  of  that  vhote  annual 
vaiaatien  qf  the  rmt  ^  iUnit  a'^A  tilJte  toge&er, 
which  fifth  was  deemed  a  reasonable  tvrro- 
gatmn,  in  place  of  a  tenth  of  the  whole  tn- 
ereaie;  and,  on  the  other  hand,  that,  where 
the  tithe  was  drawn  every  harvest  by  the 
titular,  and  its  value  thus  admitted  yearly  of 
a  proof  separate  fVom  that  of  the  stock,  the 
commissioners  appointed  for  the  valnatioa  of 
teinds  were  to  take  proof  of  its  amount,  and 
take  ita value  ammvnibui  aani't,-  which  valne 
the  proprietor  was  to  pay  annually  to  him 
who  had  right  to  the  toind,  nnder  deduction 
rf  a  fifth,  called  the  King't  Sate,  beoanse 
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granted  in  his  awards  as  as  illnni 
abatement  to  the  proprivtor.  innla 
ever,  the  teinds,  though  drawn  ifffil 
had  been  mixed  with  otberv,to  aUfts 
discrimination,  or  where  the  tittltrns 
a  party,  their  valne  was  to  be  ttlai*' 
fourth  of  the  valued  root  of  tkhrwi 
stock;  GampMl,  August  4,  1773;fiiEvi 
tit.  10,  §§  24-33.  And  the  mltana 
second  was,  that  where  the  11116  11111 
heritable  and  unburdened  right  bt)aik' 
e.g.,  that  of  the  titular,  he  s^ooUbteta 
to  sell  for  nine  yean'  purchsas;  id*\ 
where  the  teinds  were  enjoyed  ijbttM 
or  wbero  the  purchaser  himse!F*si»i 
man,  the  commissioners  should  alltvtto' 
tioD  regulated  by  the  endnrMieerfiiius 
— a  matter  generally  so  arrsogtd  iiiiai 
that,  while  the  titular  or  other  MOtrnM 
his  purchase-money  at  the  eipintiH  ^i>j 
tack,  the  tacksman,  whether  thepmbi'' 
a  third  party,  retained  in  the  0Mcn,ii| 
drew  in  the  other,  the  interest  eflk|R| 
during  the  currency.  This  is  nSiii'A 
1633,  c  17 ;  but  the  limitation  rflbei 
of  sale  to  two  years  after  the  viliitials 
been  overlooked  in  practice;  Im§i,^i^\ 
1794,  Jfw.  p.  15,698.  The  gTm,a^\ 
teinds  have  been  already  valned,  nri  'i. 
valued  at  the  medium  fiars  for  ktm  <«i 
preceding.  The  King's  decreets  « tkisir ! 
submissions  were  much  to  the  niMAi| 
except  that  the  King's  powsr  ofnI^| 
extended  to  those  onlyof  ths  bi^<ilt>j 
which  they  did  not  actually  poasen  hrti 
bolls  or  drawn  tithe,  but  which  wen  ati\ 
other  use  of  payment.  I 

In  1627  commissioners  bad  bees  ^m"! 
by  the  king  to  fix  his  annuity ;  bni,  ii*^ 
that  the  decreea-arhitral,  in  tba  vslistia' 
teiuds,  might  be  executed  undsr  tithriil'l 
a  proper  court,  a  commiaion  was  tffi*^' 
by  1638,  0. 19,  with  power  gBMiaUjto'* 
and  sell  tithes,  and  approve  the  jtlntim* 
these  sub-oommissioners.  Vslaatiass  •■ 
under  it,  carried  on  for  a  longlisi^sU# 
part  of  the  records  wore  canned  of  ly  0* 
well,  and  others  were  destroyed  ly  In  bM 
year  1700.  By  1707,  o.  9.  tfc»  trntit' 
was  renewed  to  the  Judg«s  of  AsCmI* 
Session,  who  approved  of  tts  ialis*'~ 
the  sub-commissioners,  wbiek,  towi-,  ^ . 
be  derelinquished  by  the  vohiitsifiiM' 
tion  of  a  different  omowii,  sot  mm¥^ 
ment,  to  the  minister  or  titnisT;  "^I^Wp* 
decree  of  the  High  Conmiais*  MB^  V' 
derelinquished.  Brat.  B.ii.*!MW; 
34,  36 ;  Stair,  B.  ii.  tit.  6,  « lk*£?^$ 
Bant.  B.  ii.  tit.  8,  §§  39,  9^  1%**  J 
200 ;  Imry'i  Form  ^  i^w«.***5 
The  teiuda  vested  in  tli*>41^^^ 
a  different  sitnatfon  ttm  tlM»«Ms» 
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titulan.  When  thej  lost  the  right  of  prewn- 
tatioD  by  \My,  e.  3Q,  they  received,  as  an 
iDdemniBcation,  all  thoae  tithes  of  the  pariah 
which  had  not  preTiooely  been  disposed  of; 
aadt  when  their  right  of  presentation  was  re- 
stored by  1690,  c.  23,  their  right  also  to  these 
teinde  vras  eonSnned,  "  with  the  burden 
alwajB  of  the  minister's  stipend,  tacks,  and 
pronation  already  granted  of  said  teitids, 
and  of  sncfa  augmentations  of  stipend,  future 
prorogations,  and  erectiona  of  new  kirks,  as 
shall  he  found  jut  and  expedient,  proriding 
the  laid  patrons,  getting  right  to  the  teinds 
by  Tirtae  of  this  present  act,  and  who  had  no 
right  thereto  twfore,  shall  be,  likeas  they  are 
hereby  obliged  to  sell  to  each  heritor  tJie 
teinds  of  his  own  lands  at  the  rate  of  six  years' 
pnrehaae,  as  the  same  shall  be  valued  by  a 
commisBion  for  Tsluation  of  teinds."  Thus, 
the  heritor  is  entitled  to  have  his  teinds  in 
all  cases  valued,  and  purchases  them  from  the 
titular  at  nine  years  purchase,  and  from  the 
patron,  where  not  titular  also,  at  six  years' 
purchase — this  last  privilege  belonging  to  the 
heritor  alone.  But  there  are  still  certain 
teinds,  which,  thonghthey  maybe  valued, can 
never  be  bought  by  the  heritor  or  feuar  of 
the  lands  titheable :  lit,  Teinds,  either  allo- 
cated to  or  belonging  to  ministers ;  1690,  o. 
30.  2d,  Teinds  granted  to  colleges,  schools, 
or  hoapitals.  Sd,  Teinds  formerly  belonging 
to  Ushops,  and  thereafter  to  the  Crown  on  the 
abolition  of  Bpiseopacy,  bo  long  as  these  teinds 
remain  with  the  Crown.  4lh,  Teinds  which 
the  heritor  is  bound  to  pay  to  a  former  heri- 
tor, or  to  a  titnlar,  bis  superior,  who  having 
either  bought  his  own  teinds,  or  enjoying  the 
teinds  of  his  own  lands,  retained  them,  in 
subsequently  feuing  out  the  lands  to  him. 
Bnt.  B.  ii.  tit.  8, 6  37  ;  Bank.  B.  ii.  tit.  9, 
5S 161-163. 

The  action  for  valuation  of  teinds  proceeds 
now  before  the  Court  of  Session,  by  6  Geo. 
IV.  0. 120,  464,  and  may  be  rused  at  the 
instance  of  the  heritor,  or  sometimes  of  the 
minister.  In  the  one  case,  the  titular  or  bis 
tacksman,  and  generally  the  minister,  or,  if 
there  be  none,  the  moderator  of  presbytery ; 
and,  in  the  other,  the  titnlar  or  tacksman, 
and  the  heritor,  are  made  parties.  A  proof, 
if  allowed,  most  be  directed  chiefiy  to  the 
following  particulars:  Isl,  Where  the  lands 
are  in  the  natural  posseadm  of  Hia  nroprietor, 
the  fair  and  jnst  rent  of  the  lands  must  be 
proved  under  a  nineteen  years'  lease,  if  arable, 
rieven  years  if  pasture,  and  nineteen  if  partly 
both,  with  the  usual  ctanses ;  A.  S.  12U  Urn. 
1825.  2d,  Where  they  are  under  lease,  the 
full  rents,  whether  in  money  or  victual,  and 
U)d  in  some  cases  kab,  the  amount  of  the 
grassum  (if  there  be  any),  and  the  endurance 
of  the  leav,  must  be  ascertained.    3d,  All 
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deductions  most  be  inquired  into,  such  as  the 
landlord's  expense  in  supporting  houses,  a 
superabundance  of  buildings,  the  existence  of 
orchards,  woods,  moes,  mill-rent,  machinery, 
mannfactures,  fishings,  coal-pits,  mines,  mine- 
rals, extraordinary  and  not  annual  expense  of 
culture,  snch  as  for  embanking,  draining,  en- 
dosing,  and  the  improvement  or  creation  of 
rent  by  uncommon  exertion,  as  the  banking 
off  of  the  IBB,  the  transference  of  any  obliga- 
tion by  agreement  from  the  tenant  to  the 
landlord,  whereby  the  rent  is  raised,  the  let- 
ting of  the  lease  in  steelbow;  all  these  create 
deductions  from  the  titheable  fand ;  and  the 
tenant's  obligation  to  relieve  the  landlord  from 
the  land-tax  does  not  form  part  of  the  calcn- 
lated  rental ;  A.  S.  12th  Nov.  1625.  As  to 
graaa,  it  is  exempt  from  teind,  where  it  is 
mere  pasture,  or  where  no  industry  has  been 
exerted  in  its  production,  and  where  the 
cattle  which  it  feeds  are  teinded ;  hut  where 
it  forms  part  of  a  rotation  of  crops,  and  where 
it  yields  a  return  by  being  let  for  pasture, 
while  the  cattle  which  it  produces  are  ex- 
empted, it  is  liable.  No  heritor  can  object 
to  or  reduce  a  valuation  obtained  by  another ; 
but  a  valuation  reduced  is  null  as  to  all  parties. 
Stair,  B.  ii.  tit.  8,  §  31 ;  Enk.  B.  i>.  tit.  10, 
§§  32-13 ;  Bank.  B.  ii.  tit.  S,  §§  152-3. 

Where  the  parsonage  and  vicarage  teinds 
fall  to  be  valoed8eparately,asdne  to  different 
titulars,  1633,  c,  19,  the  yearly  estimation  of 
the  vicarage,  as  one-tenth  of  the  whole  vicar- 
age increase,  is  to  be  deducted  from  the  fifth 
part  of  the  joint  stock  and  teind  rental,  and 
the  remainder  is  the  valaed  parsonage  teind ; 
Ertk.  B.  ii.  tit.  10,  ^  33  ;  Banl.  B.  ii.  tit.  8, 
j  156.  A  titular  cannot  require  a  proprietor 
who  has  got  his  teinds  valued,  to  infeft  bin 
in  the  lands  in  security  of  the  yearly  duty ; 
hut  a  sale  of  teinds  to  the  heritor  b  perfected 
by  sasine,  upon  a  conveyance  which  burdens 
him  with  all  present  and  future  impositions, 
absolut«  warrandice  to  the  extent  of  the  price 
being  granted  by  the  titular ;  1633,  c  19. 
But,  in  many  cases,  as  where  tithes  are  due 
from  ofBce,  or  by  statute,  they  vest  tx  Uge. 
At  any  rate,  they  are  always  conveyed  by 
titles  distinct  from  those  of  the  lands.  See 
1690,  c.  23.  The  king's  annuity  has  net 
been  demanded  out  of  tithes  since  1674,  by 
either  our  kings  or  their  donataries;  Enk. 
B.  ii.  tit.  10,  §§  38, 39, 40 ;  except  in  the  ease 
of  sale  on  a  decree,  when  the  heritor  is  taken 
bound  to  relieve  the  titular  or  patron  of  it. 
Bank,  B.  ii.  tit.  8,  ^  156-160. 

Teinds  are  dtbitajrvelviim,  not  debitafvitdi. 
Their  arrears,  therefore,  do  not  affect  singular 
successors ;  and  the  right  to  them  can  be 
made  effectual  against  the  parties  liable 
without  any  real  security.  The  king's  an- 
nuity, too,  and  the  annual  valuation  or  pur- 
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chafle-mooey  of  teinds,  also  coDtinne  of  tba 
same  natnre  aa  that  of  whicb  they  are  tlie  sur- 
rogates, unless  vhere  the  anoual  value  w 
secured  by  sasiue.  Action,  then,  lies  for 
arrears  against  none  but  such  as  bave  intro- 
mitted  witb  them  as  teinds;  whether  the 
intromitter  be  the  heritor  or  his  tenant ;  and 
the  titular's  hypothec,  which  extended  origi- 
nally only  over  corns,  is  out  off  by  valuation. 
£r*t,  B.  ii.  tit.  10,  §§  42-i4 ;  Stair,  B.  ii. 
tit.  8,  §5  1-33 ;  Bank.  B.  ii.  tit  8,  §  134. 

The  right,  even  to  parsonage  teinds,  is  cut 
off  by  the  positive  prescription.  Prescription 
extends  to  all  heritages;  and,  if  tithes  he 
contained  in  an  iufeftment,  it  must  be  a  good 
title  for  prescription  of  them,  when  of  forty 
years'  standing ;  for  although  tithes  may 
exist  in  a  patron's  person  without  infeftment, 
yet  prescription  cannot  operate  in  favour  of 
bis  diaponee  without  infeftment ;  and  the  pro- 
scription, though  established,  cannot  defend 
him  from  future  proportions  of  localled  stipend 
In  his  dne  order,  still  toss  from  the  existing 
payment  of  stipend ;  althongh,  in  a  case  of 
bona  Jide  possession  on  a  grant  cunt  deeitait 
inelutis  merely,  and  from  one  who  was  not  a 
chnrchman,  and  therefore  couU  not  exempt, 
he  would  be  still  freed  from  payment  of  by- 
gones, which,  until  decree  of  valuation,  must 
be  the  actual  teind  of  each  year.  A  grant  of 
one  kind  of  tithe  inclndes  no  other.  Tacks 
of  teinds  admit  both  of  tacit  relocation,  and 
of  prorogation  by  the  commissioners.  Bank. 
B.  ii.  tit.  8,  §§  128-199;  ^rgfc.  B.  ii.  tit.  10, 
{  45  ;  CimneU,  vol.  ii.  pp.  439-M5. 

As  to  the  mode  in  which  the  clergy  are 
provided  for  out  of  the  tithes,  it  may  be  ob- 
served, that  there  were  formerly  two  descrip- 
tions of  clergymen,  of  whom  the  first,  the 
clergy  of  the  bishops'  mensal  churches,  were, 
in  the  period  between  the  Reformation  and 
the  abolition  of  £piscopacy,  at  the  mercy 
sometimes  of  the  bishops,  sometimes  of  the 
Grown,  but  have  now  permanent  stipends 
modified  to  them  by  the  commissioners  from 
the  bishops'  tithes,  now  the  king's.  The 
second,  whose  stipends  had  never,  since  their 
original  appointment,  been  given  out,  re- 
mained proprietors  of  the  full  tithe,  until  it 
was  given,  by  1649,  c.  39,  to  the  patron  aa  a 
totatiitm  for  his  loss  of  pi'esentation,  while  a 
stated  provision  for  them  was  imposed  as  a 
burden  on  the  patron  on  his  retention  of  the 
tithes,  after  recovery  of  the  right  of  presenta- 
tion. So  that  now  every  parochial  minister 
is,  in  fact,  a  stipendiary  either  from  the  Crown 
or  the  titular  (perhaps  merely  nominal)  or 
the  patron  qua  titular. 

Besides  the  other  powen  granted  to  the 
eommisaion  of  tithes  by  1633,  c.  19,  they  were 
authorised  to  modify  reasonable  stipends  out 
of  the  tithes  to  the  parochial  clergy.    By  a 
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fonner  commission  (1617,  o-  3),  the  lontt 
stipend  modified  was  to  be  500  meriu  Serti^ 
or  five  chalders  of  victual,  or  the  vhide  frniu 
of  any  benefice  which  might  fall  alwvt  ef 
this,  and  the  highest  1000  merki  or  tco 
chalders,  the  chalder  of  oatmeal  being  sixtera 
Iwlls,  at  eight  stone  to  each  boll.  The  act 
1633  raised  the  mintmum  to  eight  efaaUen. 
or  proportionally  in  money,  amoanting  U> 
L.44,  8s.  10§d.  sterlint^ ;  bat  it  did  oot  iimh 
the  commissioners  in  their  alteration  of  tkc 
old  maximum  of  ten  chalders  So  that  tkrt 
exercised  a  discretion  in  giving  &  ttiftmi 
often  exceeding  it,  when  there  was  enoo^  ef 
free  tithe  in  the  parish,  if  they  aaw  easM  far 
BO  doing.  This  practice  was  cootinoed  by  the 
Lords  of  Session  after  the  eommiasioo  wu 
vested  in  them  by  1707,  t.  9  ;  the  respecttcv 
teinds  being  valued  either  by  decrees  of  ralna- 
tion,  or  in  any  other  competent  way.  It  vsl 
however,  long  held  to  be  nitra  vina  of  the 
Court  to  grant  a  second  angmentatioo  ;  hrt 
that  idea  has  never  been  aet«d  Dpon  mx» 
1789,  and  repeated  augmentations  havs  been 
given  to  the  same  stipend.  By  50  Qeo.  111. 
0.  54,  L.150  sterling  is  made  the  aitansaa 
annual  value  of  any  stipend,  any  deficiency  ef 
teinds  being  made  up  by  Qovomioent.  As  te 
the  process  of  augmentation,  see  Aw^WMts- 

When  the  increase  of  stipend  is  grwited, 
each  heritor  is  liable  in  payment  te  tbe  wbele 
extent  of  his  teinds  if  valued,  or  their  rest 
if  let  to  him,  although  with  right  of  recoane 
against  the  rest ;  and  all  intromitters  vkal- 

ir  are  similarly  liable.     Hence  the  proc«u 

augmentation  is  combined  with  what  is 
called  a  locality,  whereby  the  proportion  pay- 
able by  each  heritor  is  allocated  on  hiiD, after 
which  he  is  liable  for  his  share,  and  fm-  ao 
more.  See  Locaiitg,  The  modified  stipend 
is  a  debittun  fmcttmm  simply,  like  the  taa^ 
from  which  it  is  taken,  and  is  free  of  all  tadu 
and  burdens  whatsoever — 1593,  c  162;  so 
that  no  minister  can  do  anything  as  to  it.  aay 
)  than  as  to  the  glehe  or  manse,  to  yn- 
judice  his  successor,  .frtifc.  B.  ii.  tiL  10,  (( 
46-50,  61 ;  Stair,  B.  ii.  tit.  8,  §§  7,  30 ;  Bmk. 
B.  ii.  tit.  8,  §  164,  a  ttq. ;  48  tf«.  ///.  e.  138, 
§8. 

It  is  a  rule  strictly  adhered  te,  that  As 
teinds  of  one  parish  cannot  be  taken  to  |m- 
vide  stipend  to  the  minister  of  another;  tmi 
where  any  portion  of  tbe  teinds  of  •  fMU 
has  been  so  appropriated  in  former  ti 
may  be  reclaimed  by  the  pariA  I 
whenever  the  other  teinds  of  Us  j 
inadequate  to  afibrd  him  a  et  _, 
The  Court  of  Session,  as  the  e 
teinds,  are  empowered  te  salt*  p 
disjoin  or  divide  such  as  an  ' 
modify  stipends  out  of  the  ti 
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tionat  tniniaton  tbereb^  rendered  necesaar; 
bat  under  this  qualification,  tliat  parishea 
cannot  be  disjoined  or  divided,  except  with 
the  consent  of  three-fonrths  of  the  heritors, 
reckoning  not  by  the  Dubb«r  of  the  heriton, 
but  by  the  amount  of  their  valued  rent  within 
the  parish.  The  following  is  the  order  in 
which  the  teiods  of  a  parish  are  liable  for 
payment  of  eiiating  stipends  and  augmenta- 
tioDS :  lit,  Teindfl  never  erected — i. «.,  never 
f;ranted  by  the  Crown  to  any  layman.  2d, 
Teinds  which  have  been  erected  and  are  yet 
in  the  hands  of  the  lay  titular,  including  the 
tack-dniieB  or  renta  drawn  by  the  titular  for 
teinds  let  in  lease,  and  the  feu-duties  payable 
by  parties  hiring  right  to  their  own  teinds, 
and  holding  them  under  the  titular  as  su- 
perior. 3d,  Teinds  let  in  lease  by  the  titular. 
ilh,  Teinds  heritably  disponed  by  the  titular, 
and  the  teinds  of  the  titular's  own  lands.  5lh, 
bishops'teinds;  but  teinds  acquii 
after  the  Reformation  are  not 
bat  are  localled  on  in  the  order  in  which 
they  would  have  been  liable,  if  still  in  the 
hands  of  those  to  whom  they  previously  be- 
longed. 6th,  Teinds  belongiog  to  colleges  or 
universities,  or  appropriated  to  other  pious 
uses,  including  the  teinds  formerly  belonging 
to  the  Chapel  Royal.  See  Camphdl,  March 
7,  1770;  Stent,  June  3, 1770,  &c. ;  Portmoaic, 
Dec  9, 1796 ;  Brtk.  B.  ii.  tit.  10,  §§  51,  62; 
Bank.  B.ii.  tit.  8,  §§  166-170,  et  aeq.  An 
heritor  may,  after  valuation,  surrender  his 
teinds,  which  surrender,  however,  will  not 
diminish  the  amount  of  stipend  localled;  Oon- 
ndt,  vol.  ii.  p.  295,  et  teq.  Where,  without 
any  decree,  heriton  have  been  in  the  use  of 
certain  payments  to  the  minister,  no  more 
can  be  demanded  until  an  inhibition  of  tithes 
be  raised  at  the  instance  of  the  patron  or 
titular,  or  other  person  entitled  to  them ; 
itanl.  S.ii.  tit.8,  f  179.  In  decrees  of  modi- 
fication, an  extra  sum  is  generally  allowed 
for  communion  elementa;  see  1572,  c.  54,  and 
1593,  c.  162;  although  no  proper  part  of  the 
stipend.  See  SacraitienU,  It  cannot,  how- 
ever, be  modified  oat  of  the  stock,  but  mnst 
come  from  the  teind;  TTiltit,  Feb.  13, 1793; 
Logit,  June  17,  1772.  Of  course,  this  provU 
sion  goes,  not  to  the  minister,  but  to  the 
pariah  po»r  for  all  those  years  in  which  he 
does  not  administer  the  sacrament.  It  ap- 
pears, from  the  third  Report  of  the  Charch 
Commission,  that  the  teinds  at  present  in  the 
hands  of  the  Crown  are— lit.  Bishops'  teinds ; 
2i,  The  teinds  wliich  formerlv  belonged  to 
the  Chapel  Royal ;  and,  Zd,  The  teinds 
which  formerly  belonged  to  the  Abbacy  of 
DuDfermline.  The  greater  part  of  the  Crown 
teinds  are  held  under  leases,  as  to  which  a 
detailed  account  is  given  by  the  Solicitor  of  i 
Teinds  in  the  Appendix  to  the  Report.  i 
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When  teiuds  which  at  one  time  belonged 
to  the  Crown  as  bishops'  teinds  have  been 
disponed  to  a  subject,  they  lose  the  privilege 
of  being  postponed  in  the  order  of  allocation  of 
stipend ;  Common  Agent  in  Pmtonkirk  Locality 
V. /irjfiMJon,  Nov.  14,1846,  9  iJ.  61.  Where 
an  inhibition  of  teinds  is  not  acted  on,  and 
the  tack-duty  is  accepted  after  the  inhibition 
has  been  used,  the  inhibition  is  held  to  bo 
extinguished,  and  tacit  relocation  to  hare 
taken  place;  Solkitorof  Tithetn,  Earl  of  Fife, 
Dec.  4, 1799,  F.  C.  See  also  the  case  of  the 
Lord  Advocate  v.  Skene,  March  15,  1860,  22 
D.  927.  See  generally,  on  the  subject  of 
teinds,  Connelt  on  Tiiieg;  Ertk.  B.  ii.  tit.  10; 
Bank.  rol.  ii.  p.  I,  a  teq.;  Stair,  B.  ii.  tit. 
8;  More'tNoiet,  pp.  ecxxii.,  ccxxxix., clixi., 
oixxviii.,  oxoii. ;  Beil't  Prine.  §  837,  et  teg.; 
Il47,etieq.;  lUiut.  ib. ;  Kamet'  Ejuity,  85 ; 
Kama'  Sfat.  Law  Abridg.  h.  t ;  Beii  on  Leases, 
i.  132;  Sunter't  LandC>rd and  Tenant;  Sand- 
ford  en  Heritable  Swceition ;  Sandford  on 
EntaiUi  Belt  on  Pvrehaeer't  JVt/e,  124-126 ; 
Roti'e  Leet.  i.  461 ;  ifutch.  ii.  425  ;  Conneil  on 
Parithee,  436.  See  Stipend.  Patronage.  Glebe. 
Augmentation.  Uodifieation.  LoeaUty.  Inhibit 
tion.     Mante. 

Teller.  See  the  form  of  a  bond  with  cau- 
tioners, by  the  cashier  or  teller  of  a  bank,  in 
Jwid.  Slylet,  ii.  61. 

Temple-Z«nda.  Temple-lands  were  ori- 
ginally the  property  of  the  Knights-Templars, 
an  order  which  existed  from  1128  to  1312, 
when  their  lands  were  variously  disposed  of. 
The  exemption  from  tithe  which  attached  to 
those  lands,  while  in  possession  of  the  knights, 
adhered  to  them  long  after.  Bank.  B.  ii.  tit. 
8,  §§  19,  207,  208  ;  Stair.  B.  ii.  tit  8,  §  7  ; 
B.  iv.  tit.  24,  5  9 ;  CcmneU  on  Parithes,  369 ; 
Dunlop'e  Parish  iaw,  115:  Broien's  Sunop. 
pp.  294,  1201,  1202,2317. 

Temporality,  The  temporaUtt/  of  benefices, 
consists  in  such  lands  or  other  property  (ex- 
cept tithes,  manses  and  glebes)  as  may  have 
accrued  to  the  Church  by  gifts  to,  or  pur- 
chases by,  its  members  as  such,  and  not  tat- 
juom  ptilibet.  It  is  opposed  to  tbe  ipirilwditj/, 
and  has  been  annexed  to  the  Crown.  1587, 
-  "0 ;  Enk.  B.  ii.  tit.  10,  §  4 ;  Stair,  B.  ii. 
i,  §§  9,  35  ;  Bank.  rol.  ii.  pp.  1, 46  ;  Coji- 
m  Parithes,  358,  416,  421.  See  Tandf. 
SpiritKalily  of  Benefices. 

Tenant     In  Scotland,  tho  term  tenant  is 

ed  only  for  the  lessee  or  party  to  whom  a 
lease  is  granted.  But  in  Englaud,  a  tenant 
is  any  one  who  holds  or  possesses  lands  or 
tenements,  by  any  kind  of  title,  either  in  fee, 
for  life,  for  years^or  at  will.  A  tenant  in 
dower  is  tbe  possffssor  of  lands  in  virtue  of 
her  dower ;  a  tenant  in  mortgage  is  a  pos- 
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Tender  Inan  actiotiof  dunageB,atender 
is  A  judicial  offer  made  by  the  derender,  of  & 
specific  Boni  in  name  of  damages  and  of  ex- 
penses down  to  the  date  of  the  tender.  A 
tender  is  UBUally  made  in  a  separate  minute 
or  other  writing,  and  need  not  be  expressed 
according  to  any  particular/i^rmula.  All  that 
is  necessary  is  that  it  should  contain  a  distinct 
offer  of  a  specific  snm  in  name  of  damages, 
along  with  the  pursuer's  expenses  up  to  the 
date  of  the  tender ;  with  a  proviso,  that  in  the 
event  of  the  tender  being  rejected,  and  the 
case  going  to  trial,  the  pursuer  is  not  to  be 
entitled  to  read  the  tender  to  the  jury,  or  to 
found  on  it  as  evidence  at  the  trial.  The 
effect  of  a  tender  in  freeing  a  defender  from 
liability  for  the  subsequent  expenses  is  stated 
in  the  article  Expensu,  p.  403.  See  also 
Maefarlane's  Jwy  Prae.  p.  289. 

Tenendaa;  is  that  clause  of  a  charier  by 
which  the  particular  tenure,  e.  g.  feu-holding, 
is  expressed;  Stair,  B.  ii.  tit.  3,  §  16;  Ersk. 
B.  ii.  tit.  3,  §  24;  Bank.  i.  543,  688;  Beil't 
Princ.  §  761 ;  BeU  on  Lauex,  i.  22;  BeU  on 
Purchaser's  Title,  278 ;  Brown's  Symp.  p.  2359 ; 
East's  Lect,  ii.  159,  290.     See  CharUr. 

Tenementnm ;  the  property  of  lands  or 
other  immoveable  subjects.     Skene,  h.  t. 

Tenor.  The  tenor  of  a  deed  lost  may  be 
proved.  See  Proving  the  Tenor,  Castu  Amit~ 
tionit. 

Tenure.  See  Holding;  and  in  addition  to 
the  authorities  there  cited,  see  Smint.  Abridg. 
voce  Tenure;  Jurid.  Sti/les,  i.  5^,  See  also 
Feu.  Burgage.  Morlijic^ion.  Non-entry. 
Eseheat,     Treason. 

Teroe ;  is  one  of  the  two  legal  lifere^its  known 
in  the  law  of  Scotland ;  being  a  real  right 
constituted  without  either  covenant  or  waine, 
whereby  a  widow,  who  has  not  accepted  of 
any  special  provision,  is  entitled  to  the  life- 
rent of  one-third  of  the  heritage  in  which 
her  husband  died  infeft,  provided  the  mar- 
riage has  endured  for  year  and  day,  or  has 
produced  a  living  child.  By  the  act  1681, 
c.  10,  it  is  declared,  that  wherever  a  parti- 
cular provision  is  granted  by  a  husband  to 
his  wife,  either  in  an  antenuptial  or  post- 
nuptial contract  of  marriage,  or  in  any  other 
deed,  the  wife  shall  be  thereby  excluded  from 
her  terce,  unless  the  contrary  be  expressly 

Srovided  in  the  contract  of  marriage,  or  other 
Bed  contaibing  the  provision.  I'his  liferent 
can  be  affected  by  such  burdens  only  as  affect 
the  husband's  sasine,  and  bears  no  more  than 
its  proportion  of  any  burden  affecting  the 
estate.  Custom  has  excluded  from  the  tcrce 
the  mansion-house,  where  only  one  exists, 
burdens  by  reservation,  rights  of  reversion, 
superiority  and  patronage,  leases,  feu-duties 
and  burgage  tenements.  Lesser  terce  is  that 
vhich  is  due  out  of  lands  still  burdened  with 
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terce  to  the  widow  of  the  former  propnslor, 
and  is  therefore  one-third  of  the  remaini^ 
two-thirds,  but  extends  to  a  complete  third 
on  the  death  of  the  former  t«rcer.  Where  ■ 
husband  has  disponed  property  in  which  be 
stands  infeft,  but  dies  befere  the  dispeMt 
has  taken  infeftment,  the  widow's  terce  will 
form  a  burden  on  the  property  so  di^oud, 
since  the  disponer  wa4  not  feudally  di- 
vested of  it  during  his  life  ;  and  this  rale 
holds,  even  although,  before  the  dissolDtiM 
of  the  marriage,  the  disponee  should  haresl- 
tained  actual  possession;  M'CuUoch,  lOthJstr 
1788,  Mor.  p.  1£,866.  And  the  same  prin- 
ciple applies  to  the  courtesy  i  Beil  o%  Ptr- 
ckaser's  Title,  p.  353.  Although  the  hnsband'i 
infeftment  of  fee  at  the  time  of  hi*  deatii  a 
said  to  be  the  measure  of  the  widow's  tern. 
yet,  if  the  infeftment  be  reduced  on  accow 
of  informalities  in  making  up  the  titles,  the 
widow's  claim  to  her  teree  will,  notwithstiwd- 
iog,  be  good  in  questiuos  with  her  hnabsad'i 
representatives.  The  terce  is  diminished  b; 
all  real  burdens  completed  by  in feftmeot  be- 
fore the  husband's  death.  A.Dd,  in  a  ous  is 
which  a  husband,  a  short  time  before  bit 
death,  feued  out  the  greater  part  of  bit  eitsw 
by  a  single  transaction,  at  a  feu-duty  greatlj 
beyond  its  agricultural  rent,  it  was  nevertht- 
less  held,  that  the  widow's  right  of  teroe  did 
not  extend  to  the  Peu-duties,  bnt  only  totbt 
rent  of  the  land  nnfened  i  Nitbe^,  FeK  SI 
1835, 13S.(tiJ.fil7.  NowidowiaentitledW 
iter  terce  until  she  is  regularly  kenned  to  il 
See  Kenning  to  Teree.  See  generally,  oa  the 
subject  of  Terce,  Ersk.  B.  ii.  tit  9,  §  44.  <t  mq.: 
Stair,  B.  ii.  tit  %^\2,etuq.:  Mon't  Jfekt, 
ccxri.;  Bank.  B.  iL  tit.  6,  §  11,  et  loq.;  Ba$ 
Com.  i.  57,  «  uq.;  BeWtPrine.  §  \5QQ,tttt^ 
Jtlittt.  ib.;  Bell  on  CoafUling  TilUt,  87,  37!; 
Kames'  Stat,  Law  Abridg.  h.  t.;  BeU  ea  Lmm, 
ii.  61 ;  Hunter's  Landlord  ami  Tenant;  Satd- 
ford  on  Heritable  Suecetti<m;  San^vri  m  A- 
tails.  See  Marriage.  Brieoe  of  Terot.  TUnt 
Liferent, 

Term;  injudicial  proeedqre,  ia  a  eertBi 
time  fixed  by  authority  of  a  Coart,  wiihii 
which  a  p^rty  is  allowed  to  eetablhh  hy  evi- 
dence his  averment.  If  be  fails  to  do  lavat 
its  expiration  the  terns  may  be  cin 
against  him  at  the  desire  of  hie  t. 

But  he  will  get  a  second  term,  or  a  p ,. 

tion  of  the  first,  on  showing  nanan,  aad  an- 
ing  such  previous  expense  as  diall  be  MsdH 
Bed  at  the  time.  Stair,  B.  iv.  tit  M  <C4 
seq. ;  A.  S.  12th  Nov.  1625.     Sm  Omam^ 

Tenai  Legal  and  CaarmUmmX  Wm 
term  is  the  day  at  which  reot  at  litaHlfa 
payable.  Terms  are  eitiber  bail  m  MHI^ 
tional.  The  legal  terms  an  Vn^mmimMt 
15lb  of  Uay,  and  Marlimmh  At  iflTtf 
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November,  Conrentional  tenna  are  any 
termi  agreed  upon  betwesD  the  contractting 
parties.  Wfaeo  the  oonventional  are  later 
than  the  legal  teniB,  the  rent  is  called 
backhand  rent ;  vhen  they  are  earlier,  it  is 
called  forehand  rent.  See  FordumA  Rmt. 
The  tenna  at  which  rent  is  payable  deter- 
mine the  period  at  which  they  are  in  bmit  of 
the  landlord,  and  therefore  are  of  import- 
ance in  settling  the  intereeta  of  heira  and 
eseentora,  of  liferenters  and  Sara,  and  ef  par- 
ehuers.  In  quoationa  between  fiar  and  life- 
renter,  the  conrentional  terras  are  not  taken 
into  account.  These  tenna  depend  upon  the 
special  agreement  between  the  landlord  and 
tenant,  and  have  no  reference  to  the  con- 
tinuance of  the  liferenter'a  right.  Thus,  it 
may  be  agreed  between  the  lifereater  and  hia 
tenants,  that  they  ahall  pay  for  the  crop  of 
one  year  at  a  certain  term  in  the  preceding 
year^  Thia  agreement  does  not  affect  the 
Gar,  who  is  entitled  to  the  rent  of  the  year 
daring  which  he  ia  proprietor  of  the  subject. 
Sach  qneations,  therefore,  are  settled  by  re- 
ference to  the  crops  sown  or  reaped  during 
the  respective  poesesaiona  of  the  Bar  and  life- 
renter.  The  crop  is  nnderatood  to  be  fally 
sown  at  the  term  of  Whitsnnday,  and  to  be 
reaped  at  the  term  of  Martinmas.  Sapposing 
the  year,  therefore,  to  ran  from  Martinmas 
to  Martinmas,  if  the  liferenter  sarvire  the 
interrenmg  Whitsunday,  he  is  entitled  to 
half  the  rent  payable  for  the  crop  of  that 
year:  ifheaarriTethesnceeedingMartinmaa, 
he  is  entitled  to  the  whole  of  the  rent; 
Komm'  Eludd.  pp.  60  and  61 ;  Carnegie,  July 
24,  1668,  Jf.  15,887.  Qnestiona  between 
heir  and  execntor  are  aettled  by  reference 
to  what  has  arisen,  or  what  haa  yet  to  arise 
from  the  land ;  the  eseentora  taking  all  the 
former)  the  heir  all  the  latter,  as  accessory 
to  the  land.  Rent  in  arrear  at  the  anceator'a 
death  goes  to  augment  the  moveable  estate ; 
and  in  determining  the  time  at  which  it  falls 
in  arrear,  a  diatinotion  ia  taken.  Where  the 
conventional  term  ia  earlier  than  the  legal 
term,  the  conventional  term  is  taken  as  the 
criterion  for  determining  when  the  rent  is  tn 
boHtt  of  the  landlord ;  where  it  ia  later,  the 
legal  term  is  taken  as  the  role.  Thus,  if  the 
tenant  enter  at  Martinmas,  or  at  the  separa- 
tion of  the  crop  in  the  year  1859,  and  bind 
himself  to  pay  the  rent  for  the  year  1859- 
€0,  hair  at  Martinmaa  1859,  and  balf  at 
Whilannday  1860,  and  if  the  landlord  aur- 
vive  Whitaunday  1860,  the  executors  will  be 
entitled  to  the  whole  rent  for  the  year  1859- 
CO  ;  whereas,  if  the  legal  term  were  adopted, 
they  would  only  be  entitled  to  half  tlie  rent. 
This  doctrine  was  established  in  the  cose  of 
Marqait  of  Quuntbeny  r.  Montgomery,  Feb. 
18,  1814,  F.  C.    On  the  other  hand,  the 
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landlord  transmits  to  bis  executors  the  rent 
legally  dne  at  Whitannday,  although  not 
conventionally  due  till  the  Martinmas  auc- 
coeding ;  I»ne»,  Nov.  13,  1822, 2  S.  da  D.  3. 
In  thia  way,  the  exeentors  derive  all  the  be- 
nefit of  the  anticipation,  while  they  do  not 
anfier  by  the  postponement  of  the  term. 
Tbeae  rnlee  are  now  too  well  establiahed  to 
be  easily  shaken.  Bnt  it  would  appear  more 
consonant  to  principle,  that  the  conventional 
terms  should  either  be  invariably  adopted, 
or  not  at  all.  The  legal  terms  of  payment  in 
an  ordinary  lease  hare  been  extended  to 
leases  of  grass  farms,  although  in  such  leosps 
Whitsnnday,  and  not  Martinmas,  is  the  nsnal 
term  of  entry.  Although,  therefore,  the 
tenant  enter  at  Whitsunday  1859,  and  pay 
his  rent  by  equal  proportions  at  Martinmaa 
1859  and  Wfaiteunday  1860,  yet,  should 
the  landlord  survive  Martinmas  1859,  it  is 
held  that  his  executors  are  entitled  to  the 
rent  payable  not  only  at  that  term,  bnt  also 
at  the  Whitsunday  succeeding;  JoARjon,  Feb. 
1727,  M.  15,913;  Elliot,  Nov.  28, 1792,  M. 
16,917  ;  Sujitifam,  June  20,  1809,  F.  C,  and 
other  cases  cited  in  BeWt  Illust.  ii.  234.  The 
analogy  of  grass  farms,  again,  haa  been  ex- 
tended to  dwelling-houses;  and  it  was  fonnd 
that  the  rent  payable  at  the  term  succeeding 
the  landlord's  death  is  in  bonis  of  him  at  the 
time  of  his  death  ;  Binni/,  Jan.  28,  1820,  F.  C. 
It  appears  from  a  not«  of  Professor  Bell's 
{Hhst.  ii.  235),  that  in  thia  ease  there  were 
gardens  attached  to  the  bouses,  which  sug- 
gested the  analogy  of  grasa  farms ;  but  in  a 
subsequent  case  the  same  decision  vaa  pro- 
nounced, where  the  qneetion  turned  purely 
upon  the  right  to  the  renta  of  dwelling-housea; 
King,  Jan.  24,  1828.  6  S.  <fc  D.  422.  The 
interest  of  moveable  bonds  is  held  to  fall  due 
dt  die  m  diem.  The  interest  of  heritable 
bonds,  on  the  other  hand,  on  account  of  the 
analogy  which  it  bears  to  the  renta  of  herit- 
age, falla  due  only  at  the  terras  at  which  it  ia 
payable.  In  settling  the  rights  of  heir  and 
executor,  the  conventional  terms  are  adopted 
as  the  rule  ;  and  the  interest  payable  at  the 
term  preceding  the  ancestor's  death  is  alone 
held  to  be  in  bonis  of  him ;  the  interest  payable 
at  the  succeeding  term  goes  to  his  heir;  Jfur- 
rar/  Kynynmond,    Ner.  6,  1739,    M.  5415; 


legal  terms  for  payment  of  stipend,  which  re- 
gulate the  claims  of  the  family  of  a  miniater, 
are  Whitannday  and  Michaelmas,  not  Mar- 
tinmas ;  becauae  the  atipend  ia  nnderatood  to 
come  ffom  the  tithes,  which  ought  to  have 
been  drawn  at  Michaelmas ;  Brdi.  B.  ii.  tit. 
10,  §  54.  See  Minister.  Ann.  For  the 
tenna  of  removing,  see  Renomng.  Wanting, 
And  generally,  on  the  subject  of  thia  article^ 
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■ee  Kame^  Eludd.  Art.  9 ;  Ersk.  B.  ii.  tit  9, 
§  64,  and  Notes  by  Ivory  ;  Stair,  B.  ii.  tit.  8, 
I  33;  B,  iii.  tit.  8,  §  57;  More't  NoUt, 
p.  oxixiz. ;  Bank.  ii.  109  ;  Kamet"  Slat.  Law 
Abridg.  h.  t. ;  Bell  on  Leases,  i.  213,  220,  et 
teq. ;  Hunler't  Landlord  and  Tenant ;  Rost't 
Ltct.  i.  57,  290 ;  ii.  237,  488  ;  BidHt  Princ 
§§  1204,  1230, 1499  ;  Ilintt.  ib. 

By  the  Apportion  me  at  Act,  4  and  6  Will. 
lY.c.  22, 1854,  all  renta,  annuities,  and  other 

Saymenls,  made  payable  and  coming  dne  at 
led  perioda,  under  anj  instniment  executed 
after  the  passing  of  the  act,  fall  to  be  nppor- 
tioned  in  such  manner  that,  on  the  death  of 
the  party  interesttid  in  the  rents,  Stc,  his 
executors  or  assigaees  are  entitled  to  a  pro- 
portion of  them  according  to  the  time  vhich 
may  have  elapsed  from  the  commencement  or 
last  period  of  payment  thereof,  subject  to  all 
just  allowances  and  deductions  in  respect  of 
charses  on  the  rents,  &c  This  statute  was 
fouDO  applicable  to  Scotland ;  Bridgt*  v.  For- 
dyee,  Uarch  7, 1844,  6  D.  968 ;  affirmed,  Feb. 
23,  1846,  6  Bell,  1. 

In  the  application  of  this  statute  it  has 
been  held  that  the  repregentatives  of  a  land- 
lord, who  died  after  the  term  of  Whitsunday, 
are  entitled  at  common  law  to  one  half  of 
the  year's  rent,  and  under  the  statute  to  the 
proportion  accruing  between  the  term  of 
Whitsunday  and  the  date  of  his  death.  See 
the  case  of  Campbell  y.  Campb^t  Awignta, 
July  18,  1S49,  11  D.  1426;  and  also  the 
case  of  Biaiku  v.  farjuAorjMt,  July  18, 1849, 
H  D.  1456. 

Terrs  Sominioalea ;  in  old  charters  and 
infeftments,  "  maines,  or  doroaine  lauds, 
laboured  and  occupied  by  the  proprietor." 
Skene,  A.  (. 

TerritOTial  Jnriadiotiim ;  was  at  one  time 
universal,  but,  becoming  formidable,  was 
repeatedly  discouraged  by  different  acta,  as 
1455,  c.  43  and  44,  and  1  Oeo.  I.  c.  £0  ;  and 
by  20Cleo.  II.  c  43,  nil  heritable  jurisdictions, 
whether  of  barony,  regality,  sheriffship, 
Btewartry,  or  any  other,  were  abolished  or 
annexed  to  the  Crown,  with  the  exception 
of  those  of  admiralty,  and  an  insignilicant 
jurisdiction  reserved  to  barons;  so  that  almost 
all  jurisdiction  is  now  personal.  Erik,  B,  i. 
tit.  2,  §  12.  Sea  JuriuUction.  SerilabU  Jurit- 
dieti<m. 

Territory  of  a  Jndge ;  is  the  district 
which  his  jurisdiction  extends  in  causes 
ID  judicial  acts  proper  to  him,  and  beyond 
which  be  has  no  judicial  authority;  Enk. 
B.  i.  tit,  2,  §§  3,  15,  et  seq.;  Kamet*  E^its, 
471^.  Sw  Jvriidiction,  Judget,  Jwtieetof 
Ihe  Peace. 

Talt  Act.    See  Oath. 

Testameat ;  in  the  strictly  legal  accepta- 
tion of  the  word,  is  a  deed  in  &  writing,  by 
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which  the  granter  appoints  tat  executor — tbat 
is,  a  person  to  administer  his  tnoveaUt 
estate  a^er  his  death,  for  behoof  of  all  whs 
may  he  interested  in  it — and  of  which  At 
r  clauses,  if  any,  relate  excluairely  ta 
moveables,  and  do  not  operate  till  the  death  at 
the  granter.  A  testament  may  tbus  conut 
merely  of  the  nomination  of  an  execntw,  or  i; 
may  contain,  along  with  such  st  uomiBatuB, 
clauses  bequeathing,  in  the  form  of  legadn. 
either  the  whole  or  part  of  tbe  movesUr 
estate.  A  deed,  centainiog  legacies  withon 
the  nomination  of  an  executor,  is  ttot  strktl; 
termed  a  testament,  but  a  codicil.  In  m 
more  common  meaning,  however,  a  tAstasMU 
is  a  declaration  of  what  a  person  wills  to  be 
done  with  his  moveable  estate  after  his  desiL 
Any  person  has  power  to  execute  an  olfectal 
tostament,  who  is  of  sound  judgment  at  ik> 
time,  although  he  be  labouring  under  bodil; 
sickness,  or  even  be  on  deathbed.  A  wift^ 
power  to  teat  without  tbe  consent  of  b«r 
husband;  a  minor  without  the  consent  of  bi> 
curators;  and  a  person  interdicted  witbeat 
that  of  his  interdictors.  A  papil,  bowever. 
has  not  the  power  to  test,  nor  an  idiot,  aot  x 
furious  person  in  his  furiosity.  Neither,  ss 
the  ^law  formerly  stood,  had  a  bastard  tka 
power,  except  in  favour  of  his  lawful  ume, 
unless  he  had  obtained  letters  of  legitimatin; 
but  by  the  act  6  Will.  IV.  c.  22,  it  is  de- 
clared to  be  lawful  "  to  bastards  or  natoiBl 
children  domiciled  in  Scotland,  to  di^tws  sf 
their  moveable  estates  by  testament  or  Ian 
will,  iu  like  manner  as  oUier  persons  belong- 
ing to  that  country  may  do."  See  Batlmd. 
A  testament  is  effectual  only  with  regmrd  to 
the  moveable  estate  of  the  testator.  Bj  sk^ 
a  deed,  therefore,  one  cannot  settle  berit^s, 
nor  even  such  moveables  as  are  reoduW 
heritable  by  destination,  and  are  carried  b; 
service,  as  bonds  secluding  executon,  and  t^ 
like,  Even  with  regard  to  things  striMly 
moveable,  a  person  cannot  effectusJljr  diifne 
by  testament  of  more  than  that  share  of  tkea 
which  is  termed  the  dead's  part,  as  »  tMte- 
ment  which  encroaches  on  the  jtu  niiUmtr 
legitim  may  be  reduced  at  the  iostanoe  of  tte 
widow  or  children  of  the  testator  in  ao  te  as 
they  are  concerned.  See  L^itim.  JiuM*- 
licta.  A  testament,  containing  ths  mm- 
nation  of  an  executor,  or  the  beqaaat  pf  a 
legacy  of  greater  value  than  L-IOu  SottL  is 
not  ,valid,  unless  it  be  executed  in  wtA^ 
however  small  may  be  the  value  of  ttaaM* 
to  which  it  relates.  See  Nmetipttmm  flM^ 
ment.  It  must  be  properly  tested  aaild^pid 
before  witnesses ;  but  if  it  be  in  tk*  taJSlA 
own  handwriting,  witnesses  are  i  ~ 
If  the  tostator  cannot  write,  ft  i 
may  execute  it  for  him  ia  | 
two  witnesses;  and  in  tf '  ' 
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xuthoriBed  to  act  in  plitce  of  a  notary.  In 
ihii,  u  in  all  other  deeds,  the  intention  of 
the  grantor  mnst  be  clearlj  expregBed  ;  and 
if  this  be  done,  a  testament  will  be  effectual 
though  not  quite  formal,  especially  if  it  be 
executed  vbere  men  of  skill  in  buaiitess  cao- 
not  be  bad.  Sea  Testing  Clause.  Ai  testa- 
meots  do  not  operate  till  tbe  death  of  the 
granter,  they  may  validly  be  revoked  at  any 
time ;  and  a  clause  declaring  them  irrevo- 
cable is  iuefiectual.  The  revocation  of  a  tes- 
tament may  either  be  express,  by  the  granter 
executing  a  writing  for  that  special  purpose, 
or  implied  by  his  making  a  new  testament 
inconaistent  with  the  former.  As  it  is  thus 
always  the  testament  that  may  have  beeu 
executed  last  which  is  effectual,  deeds  of  this 
kind  have  obtained  the  name  of  last  or  latter 
wills.  Tbe  effect  of  a  testament  is  to  autho- 
rise the  Commisary  Court  to  confirm,  after 
the  testator's  death,  tbe  person  who  has  been 
named  executor,  in  preference  to  all  others 
who  may  apply  for  the  office  ;  or,  in  other 
*ords,  to  empower  that  person  to  recover  and 
idminister  the  moveable  property  of  the  de- 
based, for  behoof  of  allinterested  in  it.  With 
■egard  to  the  form  of  conflrmation,  and  the 
luties  and  powers  of  executors,  see  Cmjirma- 
ion.  BxKulor.  Testaments  are  not  of  fre- 
quent occurrence  in  modem  practice.  The 
eawn  is,  because  they  relate  only  to  move- 
tbles.  A  person,  in  executing  a  will,  gene- 
ally  wishes  to  settle  his  whole  estate,  wfae- 
hsr  heritable  or  moveable;  and  there  are 
ew  cases— at  least  there  are  few  in  which  a 
ettlement  can  be  necessary — in  which  the 
^ranter  does  not  possess  some  heritable  pro- 
perty, or  may  not  come  to  be  possessed  of  it 
■efore  bis  death.  The  ordinary  form,  there- 
ore,  at  present,  in  which  settlements  are 
repared,  is  one  which  relates  equally  to 
eritage  and  moveables.     Stair,  B.  iii.  tit.  4, 

24,  et  teg.  ;  tit.  8,  §  20,  «f  ieq. :  B.  iv.  tit. 
3,  §  21 ;  MoT^s  Nokt,  p.  cccxxiviii. ;  Ertk. 
i.  iii.  tit.  9>  §  S,  et  teg. ;  and  JVcIm  by  Ivory; 
lank.  ii.  377  ;  iii.  52  ;  BelPs  Princ,  S  1862, 
t  teq. ;  ia»st.  \  1692  ;  Robertson  on  Personal 
'aceessimt;  Kamei'  Princ.  of  Equity  (1825), 
27,  325,  387,  463  ;  Ka,mes'  Stat.  Law  Ahricl^. 
.  L;  Walton's  Stnl.  Law,  voce  Executors; 
■andford  on  Entails.  For  directions  con- 
erning  the  execution  of  a  settlement,  in- 
luding  heriti^e  as  well  as  moveables,  see 
ie  article  Will.  See  also  Disposition  and 
etltemmt.  Legacy.  Dead's  Part.  Executor. 
on/Ermafion. 

Testator ;  the  granter  of  a  testament,  or 
lore  geuerally  of  a  legacy. 

Tertiflc&te;  was  a  solemn  written  asser- 
on,  not  on  oath,  used  in  judicial  procedure, 
rincipolly  for  instructing  reasons  of  advo- 
itioa,  or  of  suspension,  where  founded  upon 
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matter  of  fact ;  although  it  did  not  prove  in 
the  principal  cause.  The  term  is  now  obso- 
lete. Stair,  B.  iv.  tit.  40,  §  3  ;  tit.  42,  §  15  ; 
tit.  43,  §  5. 

TeatisKHiia  Ponderanda  nos  ITomeranda 
aunt ;  is  a  rule  applicable  to  evidence.  Ersk, 
B.  iv.  tit.  2^  26.     See  Evidence. 

Testing  CUnse,  The  testing  clause  is  the 
technical  name  given  to  the  clause  whereby 
a  formal  written  deed  or  instrument  is  au- 
thenticated according  to  the  forms  of  the  law 
of  Scotland.  The  following  is  the  usual  form 
of  that  clause :  In  teitneat  whereof,  tktte  pre- 
teiitt,  consisting  of  this  and  the 
preceding  pages,  written  by  I.  F.  (designing  him), 
on  paper  duly  ttamped,  are  tubscribed  by  the  said 
A.  B.  {Ae  party),  ai  the        day  of 

one  theuiand  eight  hundred  arid 
years,  in  pretence  of  thete  wittiesies,  P.  Q. 
and  R.  8.  (det^ing  them),  A.  B. 

P.  Q.,  uiibieM. 

R.  S.,  vntness. 

Of  the  particulars  mentioned  in  this  form, 
some  are  statutory,  and  some  merely  consue- 
tudinary requisites.  Thus  the  name  aud  de- 
signation, or  addition,  of  the  writer, — the 
mention  of  the  number  of  pages  of  which  the 
deed  consists, — and  the  names  and  designa- 
tions of  the  witnesses,  are  statutory  requi- 
sites. On  the  other  hand,  the  attestation 
that  the  deed  bas  been  subscribed,  and  the 
mention  of  the  date  aud  piace  of  subscribinn;, 
are  consuetudinary  requisites,  the  want  of 
which  would  not  annul  the  deed.  Where 
marginal  notes  or  additions  have  been  made, 
or  where  parts  of  the  deed  bare  been  erased 
or  deleted,  the  name  of  the  writer  of  the 
marginal  note,  as  well  as  the  extent  and 
number  of  tbe  erasures,  must  also  be  men- 
tioned in  the  testing  clause ;  and  although  it 
is  not  necessary  that  the  whole  deed  should 
have  been  written  by  the  same  person,  yet, 
where  more  persons  than  one  have  been 
engaged  in  that  operation,  the  full  name 
and  designation  of  each  writer  must  be  in- 
serted in  the  testing  clause,  and  the  portion 
written  by  each  distinctly  speciBed  ;  all  those 
particulars  partaking  of  the  character  of 
statutory  requisites.  It  is  a  frequent  al- 
though a  dangerous  practice,  not  to  fill  up 
the  testing  clause  at  the  date  of  executing 
the  deed.  It  is  not,  however,  illegal  to  delay 
filling  up  tbe  tosting  clanse,  as  that  may  be 
done  at  any  time  before  tbe  deed  is  judicially 
founded  upon,  or  put  on  record.  With  re- 
gard to  tbe  witnesses  to  the  deed,  they  must 
be  of  the  male  sex,  and  above  fourteen  years 
of  age ;  they  ought  to  know  the  party,  and 
to  see  him  subscribe,  or  be  present  when  he 
acknowledges  his  subscription ;  and,  in  the 
latter  case,  they  ought,  immediately  after 
'ncriu- 
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tioDB  as  witnesws.  This  it  not  neceaury, 
hovever,  where  witneEaeB  h&ve  seen  the  partj 
subscribe ;  for  in  that  case  tvo  vitneswa  maj 
wituesB  all  the  snbscriptionB,  however  nnme- 
rons,  and  allliuugb  adhibited  on  different 
da;g;  and  at  last  by  snbecribing  once,  re- 
Gpectirely,  as  witneBses,  they  nay  attest  the 
various  subscriptions  which  they  have  wit- 
nessed.    See  Inttrvmentary  Witnates. 

SnbecriptioQ  by  initials  is  effectual,  if  it  be 
admitted  or  proved  to  be  the  common  method 
in  which  the  party  subscribes.  Bnt  subecrip- 
tian  by  a  cross  or  mark  is  altogether  invalid ; 
and,  in  genera],  it  is  the  safer  practice  in 
deeds  of  importance,  to  avoid  subscription  by 
initials,  and  in  that  case,  as  well  as  where 
the  party  cannot  write,  to  resort  to  notarial 
subscription.  A  witoess  who  subscribes  by 
initials  seems  to  be  wholly  inadmissible,  since 
whatever  may  be  the  case  with  regard  to  a 
party,  there  can  be  no  occasion  for  choosing 
a  witness  who  cannot  subscribe  his  name  in 
the  usual  manner. 

Where  notarial  Bubscription  is  resorted  to, 
the  testing  clause  of  the  deed  is  written  out 
as  if  the  de4d  were  to  be  subscribed  by  the 
party  himseir,  and  then  the  notaries  add  a 
doquet,  oerti^ng  the  directions  received  by 
them  from  the  party,  and  the  reason  of  his 
not  snbscHbjng  himself.  The  doqnet  also 
states  that  the  maker  of  the  deed  touched  the 
pen,  in  token  of  the  authority  cooferred  on 
the  notaries.  Two  notaries  and  four  wit- 
nesses are  required.  The  notaries  sign  in 
presence  of  each  other  as  notaries  and  co- 
notaries  ;  and  a  deed  so  execu,ted  is  held  in 
law  to  be  as  valid  as  if  it  were  signed  by  the 
party  himself^ 

In  the  case  where  the  granter  of  the  deed 
is  blind,  the  safest  practice  seems  to  be,  to 
read  over  the  deed  to  him,  id  presence  of  the 
notaries  iMd  witnesses ;  for,  in  such  a  ease, 
it  seems  the  better  course  to  have  the  blind 
person's  deed  signed  by  notaries ;  althongb, 
in  the  recent  case  of  Lord  Fife,  as  decided  in 
the  House  of  Lords,  17th  July  1823,  where 
a  deed  by  a  blind  person  had  not  been  so 
subscribed,  it  was  held  that  the  signature  of 
the  blind  person  does  not  require  to  be  attosted 
by  notaries  by  the  statnto  1579,  but  that  if 
it  be  attestod,  in  the  usual  manner,  by  two 
witnesses,  it  is  in  law  a  probative  deed,  which 
lays  upon  the  party  challenging  it  the  onus 
prohandi  that  the  witnesses  did  not  know  the 
party,  or  see  him  subscribe,  or  hear  him 
acknowledge  bis  subscription ;  and  that  the 
party  did  not  know  the  contents  of  the  deed 
when  he  subscribed  it.  It  was  farther  held 
in  that  case,  that  it  is  not  a  solemnity  re- 
quired by  law  that  the  deed  should  he  read 
over  to  the  blind  person  at  the  time  of  the 
execution,  or  at  any  other  time ;  and  that,  if 
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such  deed  be  dnly  executed  and  attested,  the 
party's  knowledge  of  the  contonla  ia  prenned, 
until  the  contrary  be  proved.  Wh«r*  a  party 
not  totally  blind  had  execnted  a  deed  }ij 
notaries,  as  if  he  had  been  blind,  it  waa  bsU 
in  a  reduction  that  the  deed  waa  valid,  al- 
though, at  its  dato,  the  party  could  snIaerAe 
his  name,  and  was  in  the  practice  of  cabaerib- 
ing  writings  requiring  his  siirnaiare;  Ab', 
lyth  Dec  1837,  16  D.  B.  A  M.  273.  ftst 
B.  iii.  tit.  2,  §  9,  Nota  by  Ivory  ;  Monft  Sda 
onSfotr,  pp.occxli.,ccH:iii.;  H\MUr't  Lauditt* 
andTaumt;  ^nnon's  iSjnwp.  p.2717. 

Testaments  are  so  far  favoured  inab-BBSak, 
that  if  the  testator  cannot  write,  ■  ain^  mt- 
tary  may  execute  the  testament  for  Um,  in 
presence  of  only  two  witnesses ;  and,  ia  thtf 
case,  a  clergyman  is  autboriied  t»  sict  ■ 
place  of  a  notary ;  Bnk.  B.  iu.  tit.  2,  {  S3 ; 
TaitonEvidtMt,pf.m,9&iTntiU,27ikFA. 
1806 ;  Mor.  p.  15,955.  The  aUtates  rdat- 
ing  to  the  anthenticatiou  of  deeda  are,  1»40, 
c.  117;  1555,  c.  29;  1579.  e.  80;  1538, 
0.175;  1672,0.21;  1661,0.5;  16»6,cl5; 
1696,  &  25.  And  for  a  full  aeeount  rf  tkt 
statutory  and  consuetudinary  solenuuties  n- 
quired  in  the  execution  of  formal  dseds,  se* 
Mor^a  Ifolet  to  Stair,  p.  ceccvi. ;  Bnt.  B.  liL 
tit.  2,5  7,  el  leq.;  Befft  Com.  L  323;  BtT* 
Princ\l9;  £etf<miVci<i*>r'i  7Vti<.75,2:!i; 
Tail  on  Evidence,  3d  edit.  101-5  ;  £«$^t  L^ 
i.  121,  et  teq.  See  Dted.  DaU  ^  «  DmL 
Convet/ancinff.     Subter^lio*. 

In  the  cose  of  Thoauon  v.  M'C 
TnuUei,  Feb.  1,  1856,  18  D.  470,  t 
24th  March  1859,  it  was  held  that  the  dinc- 
tion  in  the  act  1696,  c  15,  that  "in  dssdi 
written  bookways  every  page  be  varked  \q 
the  number,  jSrs^  teeond,  &e."  is  imperatii^ 
and  a  deed  written  on  seven  pages,  asd  ^ 
scribed  in  the  testing  clause  to  be  writtea  m 
"  this  and  the  six  preceding  pagea,"  wh  biM 
juvalid,  because  the  p^^  ware  not  narked 
in  terms  of  the  statute.  On^peal,  thisjai^ 
ment  was  affirmed.  By  the  act  19  aad  ti 
Vict  c.  89,  1856,  the  above  provisiin  i£  tht 
act  1696  is  abolidied. 

Tbaans ;  a  name  of  dignity,  anppaaad  te 
be  equal  in  rank  to  the  son  of  ao  earl,  W- 
cause  the  cro  or  satisfaction  was  the  sans  f« 
the  death  of  both.  Tltainmgmm  nyr*,  a  fart 
of  the  king's  lands,  governed  by  a  psfsse 
thence  called  Thane.  Thane  was  likewisa  s 
servant ;  and  "  unter  thane,"  an  inforior  ssr- 
vant  or  subject ;  Skt»«,  k.  t 

Theft ;  is  the  inteutional  and  elaadostm 
taking  away  of  the  property  of  anothw,  inm 
its  legitimate  place  of  deposit,  or  other  faeai 
t«Mudi,  with  the  knowledge  that  it  is  so- 
other's, and  the  belief  that  be  would  aot  eaa- 
sent  to  its  abstraction,  and  with  the  iatcs- 
tion  of  never  restoring  it  to  the  ovoer.   Tb« 
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distinction  betveen  the  infang  &ie/,  or  one 
taken  while  jet  in  sight,  or  mlh  the  monour, 
and  the  oa^ng  thi^,  is  now  done  away.  But 
the  present  law  makes  a  distinction  between 
trifling  thert,  called  pidcery,  which  is  punish- 
nble  with  corporal  punishment,  imprisonment 
ID  Bridewell,  or  fine,  and  theft  properly  so 
called.  Simple  theft  has  never  been,  bj  the 
law  of  iSootland,  punishable  capitally,  unless 
aggravated.  As,  Isl,  Theft  bj  landed  men, 
formerly  punished  as  treason,  but  now  not  an 
aggrarated  theft.  2d,  Theft  under  trust,  if 
uf  a  black  description.  Zd,  Theft  of  the  foa- 
jora  animalia,  among  which  children  are  in- 
cluded. Sheep-stealing  is  made  capital  by 
statute;  but  capital  puuiebment  is  not  in- 
flicted for  the  theft  of  one  sheep  only.  The 
theft  of  a  single  horse  or  ox  is  punishable 
with  death.  4th,  Theft,  to  a  great  extent ; 
although,  in  smaller  cases,  the  value  of  the 
Articles  stolen  merely  regulates  the  degree  of 
minor  punishment.  5lh,  Theft,  by  one  habit 
and  repute  a  thief;  a  qualification  to  be 
established  either  by  three  registered  convic- 
tions for  theft,  or  by  concurrent  testimony, 
without  exception,  of  those  who  have  the 
beat  eauta  icimticE,  that  the  character  and 
associates  of  the  pane)  are  thievish  and  dis- 
repntable.  But  if  the  principal  charge  is  not 
proved,  no  conviction  can  fallow  on  a  proof 
of  habit  and  repute  ;  nor  can  it  aid  in  the 
proof  of  the  principal  charge.  6th,  Three 
acta  of  theft  proved  at  once.  7lh,  Theft  by 
breaking  lockfast  places.  See  Loe^tut  Placex. 
6th,  Theft  by  housebreaking,  which  may  be 
committed  by  unlawfully  getting  in  by  the 
usual  place  of  entry  in  an  unusual  way  («.<r. 
by  force),  or  by  simply  going  in  or  abstract- 
ing by  an  unusual  access,  or  by  e^victM>wheo 
already  in  the  house.  The  crime  is  com- 
pleted in  all  cases  but  the  last,  simply  by 
removing  from  its  place  any  article  in  the 
house.  A  house  is  understood  to  mean  every 
tenement  above  a  carb-shader  hen-house,  or 
the  like,  if  ever  occupied.  Housebreaking 
of  itself  is  not  indictable  as  such,  but  when 
coupled  with  intent  to  steal  is  subject  to  an 
arbitrary  punishment.  See  Houtebrtakinff. 
0th,  Theft  to  the  amount  of  ten  shillings  from 
a  bleaphing  green  {18  Geo.  II.  c.  27),  in  pun- 
ishing which,  however,  the  judge  has  a  dis- 
cretiooary  power ;  and  theft  from  the  Post- 
OlGce,  mail,  or  post-b^s,  also  by  statute, 
was  formerly  capital,  but  is  now  punishable 
with  trauMKirtation  for  life.  See  Potl-O^ 
Offeaca,  The  High  Court  of  Justiciary  is 
alone  competent  to  convict  capitally  for  theft. 
Hume,  vol.  i.  p.  56,  et  »eq.;  Alis&n't  Print, 
250  ;  SUeU,  114 ;  Bumrfl,  112  ;  Shaw,  220  ; 
Enk.  B.  iv.  tit.  4,  S  58,  ei  teg. ;  Bank.  i.  6, 
218,275;  ii.I64:  BelPt Com. i. 470;  Kames' 
Bat.  Lata  Ahridg.  h.  t. ;  Tait'i  Juttiee  of  Peace, 
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h.  t.;  Blair't  do.  K  t.  See  Hout^r&Mng. 
Robbery.     Breach  of  Trutl.    Swmdling. 

Theft-Botfl  ;  is  the  crime  of  taking  a  re- 
ward from  a  thief  to  shelter  him  from  justice, 
or  of  compounding  with  him,  which  was  once 
pnnisliable  in  private  persons  as  theft,  and 
in  magistrates,  iic,  with  death  ;  1515,  c.  2  ; 
1436,  c  137.  These  laws  are  now  in  desue- 
tude, though  the  crime  is  stiU  punishable. 
Hume,  vol.  i.  p.  406,  et  teq.;  Eni.  B.  iv. 
tit.  4,  §  30 ;  Kamei'  Slat.  Law,  h.  I. ;  Broim't 
Sj/nop.  p.  631.    See  Bote. 

Tume.  According  to  Skene,  he  who  was 
infeft  with  theme  had  a  right  to  possess  terri- 
torial bondmen  or  slaves ;  Skene,  K  L 

Tluit^ ;  are  objects  of  law,  only  in  so  far 
as  rights  in  regwd  to  them  exist.  They  are, 
1st,  Things  common,  or  the  r«s  eommunet  of 
the  Romans,  wbich  belong  to  all  alike,  as  air, 
running  water,  wild  animals,  and  unappro- 
priated ground  in  countries  where  the  sove- 
reign is  not  held  the  proprietor.  The  sea, 
however,  and  its  shores  within  water-mark, 
are  common  merely  for  the  purposes  of  navi- 
gation, and  in  other  respects  belong  to  the 
commanity.  2d,  Things  public,  res  pvbliea, 
which  are  common,  not  to  the  whole  world, 
but  to  the  estate  or  community,  as  navigable 
rivers,  highways,  harbours,  bridges.  With  us, 
though  their  use  is  common,  they  are  ifiier  re- 
galia, the  sovereign  being  head  of  the  State, 
and  their  use  b  often  turned  to  profit.  There 
are  other  things  which  fall  to  the  Queen,  not 
in  her  character  of  guardian  of  the  8tat«,  but 
according  to  the  -maxim,  QtuE  nuUtiu  sunt, 
cedvmt  domtnw  regiiuB ;  such  are  game,  royal 
"  ■  treasure  trove,  Ac,  many  of  which  belong 
to  donataries.  3d,  Things  styled  res  unt- 
vorsilatu,  belonging  to  some  lawfnl  corpora- 
tion or  society,  as  a  burgh,  an  hospital,  &c., 
of  which  the  use  is  with  the  individual  mem- 
bers, and  the  property  with  the  managers  for 
the  time  ;  1491,  c.  36.  4th,  Things  sacred, 
called  ret  nuUhu,  because _;uru  dmni,  of  which 
there  were  a  great  variety  under  the  Roman 
and  Papal  laws,  but  which  have  been  un- 
known in  Scotland  since  the  Reformation, 
except  in  so  far  as  they  are  extra  commercium 
while  sacredly  employed,  and  as  their  price, 
when  they  are  sold,  is  usually  applied  to  some 
similar  purpose.  The  heritors  and  inhabi- 
tants of  a  parish  have  a  qaati  right  of  pro- 
perty in  them,  e.g.  in  the  seats,  and  area,  and 
burying-ground  of  a  church  ;  and  private 
burial-grounds  are  t'urts  pHvati,  and  may  be 
sold  either  separately  or  with  the  proprietor's 
other  lands.  &e6  Burying-Plaee,  Things  are 
also  moveable,  such  as  pass  constantly  from 
hand  to  hand;  or  immoveable,  i.e.  the  soil  or 
houses,  or  things  not  separable,  or  not  se- 
parated from  the  soil.  Things  have  also  been 
dividod  into  corporeal,  i.e.  the  ipta  corpora. 
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and  incorporeal,  i.  e.  rights ;  but  [f  reflne- 
ment  iq  to  be  carried  thag  far,  it  will  be  found 
that  the  sole  properti/  in  things  coiiBtats  in  the 
riffht  to  receive  or  to  use  them.  Ersk.  B.  ii. 
tit.  1,  ^  5,  «t  seg.;  Bank.  B.  i.  tit.  3,  §  1,  ei 
teg.     See  the  different  articles  under  Ree. 

Thirds.  At  one  period,  before  the  annexa- 
tion of  the  year  1587,  the  king,  in  order  to 
prnvent  the  entire  abstraction  of  their  pro- 
visions frctn  the  acting  clergy,  and  after  other 
measures  had  proved  ineffectual,  assnmed  into 
his  own  hands  a  third  of  the  revenues  of  all 
eccIeBiastical  benefices,  which  he  intrusted  to 
the  Commissioners  of  Plat  (1567,  c.  10),  who 
assigned  to  the  ministers  respectivelj  suffi- 
cient provisions,  and  reserved  the  remainder 
for  the  king.  Bant.  B.  ii.  tit.  8,  §  164; 
£rsk.  B.  ii.  tit.  10,  §  17  ;  Hutch.  Just.  ii.  427. 
See  T^ind*. 

Thirla^ ;  is  that  servitude  by  which  the 
proprietors  or  other  possessors  of  lands  are 
bound  to  carry  the  grain  produced  on  them 
to  a  particular  mill  to  he  ground,  for  pay- 
ment of  the  duties  specified  in  tfae  conveyance 
or  other  writing  whereby  the  servitude  is  con- 
stituted. The  principal  duty  is  multure,  con- 
sisting of  a  proportion  varying  from  about 
one-thirtieth  to  about  one-twelfth  of  the  grain 
carried,  or  of  the  fiour  made,  deliverable  to 
the  miller  or  other  possessor  of  the  mill  under 
the  proprietor,  or  to  the  proprietor  or  su- 
perior himself.  The  smaller  duties  of  knave- 
ship,  bannock,  lock  and  gowpen,  called  eequelt, 
fall  to  the  servants  of  the  mill,  according  to 
the  particular  usage  of  each  mill.  The  as- 
trleted  lands  are  called  the  thirl  or  lucken, 
their  poBsessors  ivdienert,  and  the  multures 
which  they  pay  insvdcen  multures,  in  contra- 
distinction to  those  paid  by  voluntary  em- 
ployers not  thirled,  called  eutatcken  multures, 
and  in  geueral  not  nearly  so  much  above  the 
real  value  of  the  labour  of  grinding  as  the  in- 
sucken,  being  commonly  every  twenty-fourth 
peck  only.  Thirlage  is  constituted  hy  writing, 
directly  or  indirectly:  DiTectly,  \st.  By  the 
proprietor  thirling  his  tenants  to  his  mill, 
which,  however,  requires  the  written  or  the 
tacit  consent  of  these  tenants.  2d,  By  his 
expressly  reserving  the  thirlage  of  lands  coD" 
veyed  by  him,  even  where  the  purchaser  is  to 
hold  of  his  author's  superior ;  for  a  pro- 
prietor need  not  be  superior  of  all  lands 
thirled.  Zd,  By  the  proprietor  of  a  mill  con- 
veying it  with  the  multures  of  formerly  as- 
tricted  lands,  hy  implication  and  per  txprei- 
tum  along  with  the  multures  of  bis  own  lands ; 
vhicb  mullnres,  however,  can  apply  neither 
to  lands  in  his  own  cultivation,  nor  to  tithes, 
if  not  his  ovn  as  purchaser  or  titular,  even 
though  acquired  by  himself  posterior  to  the 
conveyance.  Indirectly,  By  the  lands  in  ques- 
tion being  part  of  a  barony  ;  with  these  ex- 
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ceptions,  that  though  the  mill  of  the  bAiany 
be  made  over  as  such,  yet  the  expression,  wiA 
mulhtra  uted  and  wmt,  conveys  merely  th« 
former  thirlage;  and  that,  if  the  baroD,  b«fi>n 
his  conveying  the  mill  cnm  attrietit  mmitirit, 
had  feued  part  of  the  barony  to  anoUier  for 
a  reddendo,  pro  omni  alio  more,  aod  with  t 
clause  of  multures,  though  only  io  the  low- 
doi,  the  feuar  will  be  exempt  from  astrictian. 
This  is  a  doctrine  which  holds  a  fortiori  vbert 
there  is  no  erection  into  a  barony.  Thirlagr, 
constituted  by  writing,  may  either  expre«or 
not  the  nature  andquantity  of  grain  astrided. 
In  the  first  case,  it  is  either.  Is/.  Of  mwn 
^atia  crucenlta  (comprehending  even  harler), 
with  the  exception  of  com  expended  in  sowing 
and  cultivation,  and  of  grain-rent  payable 
ungrouud,  or  of  victual  due  to  the  tibdar, 
provided  it  is  not  consumed  within  the  thirl, 
and  of  fen-duty.  2d,  Of  grittdable  conu,  which 
is  interpreted  to  mean,  those  coma  alone  whicb 
are  ground  for  use  within  the  tbirl  (and  wkitk 
the  mill  is  fitted  to  grind],  whether  grows  or 
bought  with  the  price  of  grains  grown  oa  th« 
lands,  provided  the  surplus  is  not  ground  elw- 
where.  This  second  description  of  thiriap 
will  not  prevent  a  tenant  from  Isying  down 
his  lauds  in  grass,  provided  he  do  ao  ia  lou 
Jide.  Sd,  Of  invecta  et  iUaia,  meaning  afi  yrais 
brought  within  the  thirl  that  thele*  fire  «r  wtitr 
therein,  an  expression  which  does  not  ■wan 
baking  and  brewing.  This  thirla^  is  im- 
posedgenerallyonburghsand villages.  Thiri- 
Age  may  thus  become  twice  exigible  on  lb 
same  com ;  but  where  the  two  milla  belong 
to  one  and  the  same  proprietor,  be  eaosot 
demand  the  multure  twice  over.  In  iadeGnitt 
thirlage,  the  easiest  is  presumed  where  mag* 
has  not  otherwise  fixea  it.  Thirlage  eauxA 
be  acquired  by  the  long  prescription  aloM 
(as  other  servitudes  are)  without  some  titb, 
however  irregular,  except  in  mills  beloDgta; 
to  the  queen  in  property,  jwt  eonma,  or  tt 
churchmen  (A.  S.  Dec.  16,  1812),  in  wboH 
favour  thirty  years'  poeeoBion  operates ;  sad 
in  drynmltvret,  i.e.  a  yearly  payment  Sxed 
in  money  or  grain,  whether  the  teukat  griad 
his  grain  at  the  mill  or  not.  Bnt  tim  kM 
and  quantum,  both  of  multures  sad  ssqasit 
and  of  services,  may  be  fixed  hy  ^vsniptiM 
alone.  Interruption  for  less  than  a  TMT  wSi 
not  stop  this  prescription.  Thirlage  it  n- 
tinguished  for  the  time  by  the  mis  a£  At 
mill,  and  permanently  by  discharge,  or  Imtf 
years'  exemption,  and  could  not  bo  ooMtMsl 
by  a  voluntary  grinding  of  com  at  tbs  wKL 
although  immemorially  practised  Tvtd^ 
tinct  actions  are  competent  to  use  knlif 
right  of  thirlage--viz.,  a  dedanta-flf «Mh 
tion,  and  an  action  of  abitnelt' 
The  former  is  resorted  to  iriifn 
thirlage  is  denied,  and  Uw  Mti 
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-atsed  ID  the  Court  of  Sesiion ;  the  Utter 
vhere,  without  dtoputing  the  right,  the  mal- 
;Dre  is  illegally  abstracted.  This  last  action 
nay  be  raised  before  the  Judge  Ordinary. 
See  Abitrackd  Multtirtt.)  The  act  3d  Geo. 
[IT.  c  55,  enables  the  proprietor  of  astricted 
ands,  or  of  the  mill,  to  petition  the  Judge 
Ordinary  for  commutation  of  the  thirlage. 
[n  the  consequent  action,  all  concerned  mnat 
)e  called  ;  and  the  parties  having  stated,  on 
,he  one  hand  the  nature  and  extent  of,  and 
m  the  other  the  claims  of  deduction  from,  the 
erritude,  the  Judge  Ordinary,  subject  to  the 
eview  of  the  Court  of  Session,  pronouncei  on 
be  relevancy,  and  then  pronounces  an  int«r- 
ocutor,  calling  a  jury  to  whom  to  refer  the 
natter.  Twenty-one  heritors  to  the  extent 
if  Ii.30  Scots  of  valued  rent,  or  tenants  psy- 
ng  Ii.80  sterling  yearly  of  rent,  both  within 
he  county,  mast  be  called  as  jurymen  to  a 
«rtain  day  and  place ;  and  the  proprietor  of 
he  mill  commencing,  each  party  strikes  off 
me  alternately  until  nine  are  left.  This 
ury,  after  considering  the  evidence  (taken  in 
rriting),  the  application,  pleadings  and  decree 
ID  the  relerancy,  fix  the  annual  payment  and 
he  kinds  of  grain  which  they  deem  a  com- 
)enBation  for  every  restriction  or  prestation 
if  the  thirlage.  An  abbreviate  of  their  ver- 
lict  must,  within  sixty  days,  be  recorded  in 
heGeneralorPartieular  Register  of  Sasines; 
ind  after  three  years  from  this  recording,  the 
'erdict  is  safe  from  all  review.  See  on  the 
ubject  of  thirlage  generally,  Ertk.  B.  ii.  tit. 
>,  §  18,  rf  Mg. ;  tit.  10,  §  41 ;  Bank.  B.  ii. 
it.  7,  §  38,  <t  seq. ;  B.  ii.  tit.  i.  5  19  ;  Stair, 
5.  ii.  tit.  7,  55  2, 15,  et  »eq. ;  Mort?t  Noki, 
,.  ccxxv.,  et  ttq. ;  BelPt  Brine,  fi  1017  ;  IUmU 
b. ;  Kama' Slat.  Law  Abridf/.  h.  t. ;  WaUon't 
^tat.Law,h.t.;  Himier'i  LoMlord  and  Tenant; 
tfaeUmrin'i  Sbmf-Covrt  Pncesi,  24  ;  Huleh. 
rusliee  of  Ftac«,  ii.  400  ;  Jvrid.  Styta,  142-8 ; 
Srown'i  Si/nep.  h.  I.;  Rot^t  Lict.  ii.  169, 
,96. 

Thxfiatening  L«tten.  By  the  law  of  Eng- 
Knd,  as  fixed  by  various  statutes,  the  oSence 
f  knowingly  sending  any  letter  without  a 
■ante,  or  with  a  fictitious  name,  demanding 
aoney  or  any  other  Taluable  commodity,  or 
hreatening  (without  any  demand)  to  kill  or 
norder,  or  to  set  fire  to  the  house,  or  the  like, 
s  felony  without  benefit  of  clergy.  Those 
tatutes  do  not  extend  to  Scotland  ;  but  by 
ur  common  law,  such  ofifences  are  punishable 
.rbitrarily,  and  have  been  punished  by  pillory 
.nd  trangjwrtation  for  life.  Hume,  i.  434,  el 
eq.;  TomiiM'  Diet.h.i.;  Shaw's Digat, 'p.  149, 

Threstt ;  when  used  so  as  to  infer  j'lufum 
tetwa,  or  even  if  less  violent,  vhen  accom- 
tniiied  with  importunity,  will  void  a  deed 
'ranted  by  any  person  anile  nnder  their  it 
luence ;  Stair,  B.  ir.  tit.  40,  §  26 ;   B. 
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tit.  6,  5  34  ;  Erdc.  B.  iv.  tit.  I,  §  26  ;  Bani. 
i.256;  ii.377;  SeiPt Com.  1.296;  BuH.Jus. 
tie»  cffmet,  i.  382  ;  Tai(t  do.  h.  t. ;  Blair't  do. 
h.  I.  Using  threats  of  death  to  any  person, 
or  attempting  or  pretending  to  carry  them 
into  execution,  in  order  to  compel  a  confession 
of  a  real  or  supposed  crime,  is  punishable 
at  common  law  ;  Aliton'i  Prine.  631.  For 
threats,  as  incapacitating  a  witness,  by  their 
having  been  used  either  against  or  by  him,  see 
Evidence,     See  also  Force  and  Fear.    Extortion. 

Tigni  Immittendi ;  the  Boman  law  urban 
servitude,  whereby  the  servient  proprietor 
was  bound  to  permit  the  dominant  proprietor 
to  insert  a  beam  or  joist  in  the  wall  of  the 
servient  tenement.     See  Support, 

limber,  CFrowing,  Questians  regarding 
the  right  to  use  growing  limber  may  occur 
between  the  fiar  and  the  liferenter,  the  land- 
lord and  tenant,  and  between  the  heir  in  pos- 
session under  an  entail  and  the  next  substi- 
tute. A  liferenter  may  take  any  timber 
which  is  necessary  to  maintain  the  houses  and 
other  erections  on  the  estate  in  proper  repair ; 
but  hemust  give  notice  to  the  Gar  before  cut- 
ting it.  Beyond  this,  the  liferenter  has  no 
right  to  cut  timber,  unless  it  be  such  as  grows 
again  after  being  cut,  or  unless  it  be  laid  out 
in  lots  for  annual  cutting,  when  it  is  regarded 
as  part  of  the  crop.  See  Liferent.  Sylva 
Caiva.  Woods  are  reserved  t«  the  landlord 
es  lege.  And  even  a  lease  of  lands  with 
"woods"  gives  only  the  power  of  cutting 
wood  for  repairing  or  bnilding  houses  open 
the  ground,  but  not  of  selling  or  otherwise 
disposing  of  the  wood.  The  tenant  in  such 
a  lease  may  cut  willows  when  young,  as  a 
crop,  but  he  is  not  entitled  to  cut  willow  trees 
of  a  large  size.  A  tenant  selling  or  destroy- 
ing the  timber  on  his  farm,  rendei-s  himself 
liable  to  a  claim  of  damages,  or  to  certain 
statutory  forfeitures.  See  Planting  and  In- 
cloiififf.  An  heir  in  possession  under  an  entail 
is  entitled  to  cnt  the  timber  as  long  as  his 
possession  lasts.  In  one  cose,  in  which  an 
heiress  of  entail,  who  was  eighty  years  of  age, 
quarrelled  with  the  next  heir,  and  advertised 
&  sole  of  all  the  planted  timber  on  the  estate, 
the  Court  refused  to  grant  an  interdict,  al- 
tbongh  the  heir  offered  the  value  of  the  whole 
if  preserved;  Hamilton  v,  Viseonntett  of  Oxford, 
Feb.  16, 1757,  M.  15;408.  The  Court  have, 
in  a  few  instances,  granted  interdict  against 
the  sale  of  onripe  timber,  or  ornamental  tim- 
ber, necessary  to  the  amenity  of  the  mansion- 
house  ;  but  it  has  been  remarked  that  it 
requires  a  strong  case  to  authorise  judicial 
interference.  An  heir  of  entail  in  possession 
cannot  give  a  right  to  cut  timber  to  Isst 
beyond  his  own  life.  See  on  this  subject. 
Stair,  B.  ii.  tit.  3,  §  73 ;  Mor^i  Nottt,  clxixvii. ; 
Urodi^t  Svp.  897  ;  Erik.  B.  ii.  tit.  9,  §  &B  ; 
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Beir$  Com.  i.  52,  63, 176,756;  Bdl  on  Lecuet, 
i.  82,  348 ;  ii.  10,  299,  430  ;  ifiwter'j  Land- 
Utrd  and  Tenant;  Bank.  i.  239  ;  Befft  Prine. 
§5  1046,  1058,  1224r-6,  1303,  1754 ;  lUtut. 
lb. ;  Ross't  Lect.  ii.  175.  The  destruction 
or  iujaring  of  growing  timber  haa  been  pro- 
hibited bj  different  uts,  u  1535,  o.  11  ; 
1638,  c.  16 ;  1  Qeo.  I.  c.  48 ;  6  Oeo.  HI. 
0.  48 ;  under  various  penalties,  as  fine,  im- 
priBonment,  and  by  the  first,  eren  death ; 
aud  in  particular  the  wit  1696,  o.  16,  ordaina 
tonanta  and  cottars  to  preserve  the  growing 
wood  on  their  farms,  imposes  fines  on  them 
for  iqjuries  to  it,  and  makes  them  liable  for 
the  acts  of  their  household.  See  PlajUing 
and  Inckting. 

TimbreUnm;  fthindoftornent,aB''Btoekes 
or  jogges  with  which  craftsmen,  such  as  brows- 
tors,"  were  panuhed.    ^une,  k.  J. 

Timbrelliu;  a  little  wbale.    Scent,  h.  i. 

Timhrift;  or  timmerofskiaa;au old  Scotch 
mercaatile  term,  sigaifying  so  mnch  money  as 
is  "  included  within  twa  broddes  of  timmer," 
which  waa  commonly  forty  skins;  for  in  this 
way  merchants  used  to  bring  faomD  "  mwtrik, 
aalile,  ftnd  other  costly  skins  and  flirringB." 
Skene,  h.  t. 

Time.    See  Con^iitation  of  l^mt. 

Tin  and  Lead  mum ;  are,  by  1592,  No. 
12  (unprinted),  freed  from  being  annexed  to 
tlie  Crown  as  gold  and  silver  mines  are.  Ertk. 
B.  it.  tit.  6,  §  16.    See  Hines. 

Tinnelliu  ;  the  sea-mark,  the  tide-month, 
the  farthest  part  where  the  sea  flows.  Skene, 
h,t. 

TiiiMl  of  the  F«n ;  is  an  irritancy  incident 
to  every  t'eu-right,  by  the  failure  to  pay  the 
feu-duty  for  two  years  whole  and  leather. 
It  was  established  by  the  act  1597,  c  246. 
This  ia  a  penal  irritancy,  and  therefore  re- 
quires to  be  .declared  by  an  action;  and  if 
the  vassal  appear  at  any  time  before  decree 
be  pronounced,  and  pay  the  arrears,  the  irri- 
t&ucy  will  be  discharged.  There  is  sometimes 
an  irritancy  stipulated  in  the  charter;  and 
where  such  a  clause  is  inserted,  it  was  formerly 
the  practice  to  allow  the  irritancy  to  take 
place,  without  the  necessity  of  a  declarator. 
But  by  the  present  practice,  even  where  the 
sumtory  irritancy  is  fortified  by  a  conven- 
tional irritancy,  a  decree  of  declarator  of  the 
irritancy  is  required,  and  the  irritancy  may 
be  purged  in  the  course  of  the  action  by  pay- 
meat  of  the  arrear.  See  Ersk.  B.  ii.  tit.  5, 
G  25,  «<  leq,;  More't  Note*  on  Stair,  ocvi. ; 
Beii's  Priac  §  701 ;  lllntt.  ib. ;  Kamet'  Slat. 
Law,  voce  IrrHaneg  ;  Kame^  Equity,  150,  235 ; 
Jurid.  StgUt,  iii.  184-6;  Broten'i  Synep., 
p.  280.  Napier  v.  Kincaid,  8th  Dec.  1743, 
Elehia,  voce  Non-entry,  No.  2 ;  Coliart  v.  7*1111, 
15th  Feb.  1762,  M.  9313 ;  Maton,  5th  April 
1657,  M.  7180;  Kabirny  v.  Crawford,  22d 
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Dec  1620,  M.  7182 ;  M'Vitmr  t.  CMwc 
14th  July  1748,  M.  15,095;  BoHtetm  j.  Dk- 
tympt),  27th  Nov.  1750,  Jf.  7187- 

^nsel  of  Superiority ;  is  a  ronedy  intro- 
duced by  statute  for  nnentered  Tasi^s,vhHe 
superiors  are  themselves  nninfeft,  and  tbo*- 
fore  ewinot  effectu^y  enter  them;  1474, 
c.  58.  In  such  a  case,  the  vasal  miut  ckarge 
the  superior  to  obtain  himsdf  infeft  ia  Iha 
superiority,  within  forty  daya,  oitder  cwtifc^ 
tion  that,  if  he  fail, he  shall  "  loae  the  t«Mt 
for  his  lifetime,"  i.  e.  lose  the  c 
may  fall  to  him  through  the  act  o 
of  the  vassal,  besides  making  up  the  i 
sustained  through  his  failure^  Hadeuc 
(in  Obterv.  on  1474,  c.  58)  mentiooa  aa  Act 
of  Sederunt  interpreting  "  for  hia  lifmiiMr 
to  mean  the  superior's  lifMime.  Bat  Bosaeb 
Act  of  Sederunt  now  exists,  and  it  haa  baa 
assumed  that  the  fbrfeitnre  is  for  the  naalH 
life ;  Didxott,  Ist  July  1602,  M.  15,034.  Sm 
the  forma  of  a  summons  of  declarator  «f  tii^ 
of  superiority,  and  of  «  homing  on  it,  in  Jwni. 
Styles,  iii.  182,  758.  See  also  Stmt,  B.  iti. 
tit.  5,  §  46,  *t  »oq.;  B.  iv.  tit  7  ;  Bnk.  B.  iii. 
tit.  8,  S  80  ;  Bank.  ii.  333,  431 ;  BM*  Frmc 
%  736.     See  Outrye.     Tities  fa  Ltmd. 

Tithei.    See  fmds. 

Title  to  Ezolode.  In  an  action  of  reAie- 
tion,  a  title  to  exclude  is  a  title  in  the  dafta 
der  preferable  to  that  on  which  the  panaer 
fonnds.  A  title  to  exclude  must  be  pleads^ 
before  taking  a  day  to  satisfy  the  prodaetiaa. 
A  title  to  exclude  may  be  sufficient,  tboagh  it 
be  part  of  the  titles  called  for  to  be  redacad ; 
and  if  sufficient,  it  most  be  reduced  before  the 

fursuer  can  insist  for  a  further  prodactioa. 
r  it  be  insufficient,  the  defender  cannot  pro- 
duce a  farther  title  to  exdnde.  Brti.  B.  tv. 
tit  1,  §  23  ;  Shand"!  Pne.     See  Rtdmttim. 

Title  to  Ponoe.  There  must  be,  at  tbt 
raising  of  every  summons,  an  octm  titie  in  the 
pursuer,  and  a  pattite  iiSe  in  the  defeadw. 
either  express  or  implied.  Au  aetiva  title, 
which  rauy  be  either  original  or  by  prvsrea^ 
ought  be  produced  along  with  the  sammans; 
but  accessory  titles  may  be  made  np  caat/r*- 
eetsn.  The  paaaive  title  means  a  capabili^  te 
be  decerned  to  pay,  perform,  >al&r,  Hratt 
or  not  repugn.  Stair,  B.  ir.  tit  38,  \  18,  el 
ttq. ;  B.  iv.  tit.  39.  $6 17. 18 ;  B<Mk.  B.  iv.  tit 
23,  \  20 ;  BeilS  Com.  i.  742 ;  ii.  258.  359,  583 
et  Kg.,  635;  BeWi  Prine.  §  1268;  /Oast,  ibt; 
Kame^Stat.LMiAbridy.k.t.i  Hvmtet'tLmd- 
lord  and  Tenant;  Skaw't  Prae.;  Umiami*t 
Sherif -Court  Proixts ;  Moffatian^tJvjPtwt^ 
26.  See  InUrett.  Judicial  Pneaian.  Aad 
aa  to  the  distinctioD  betweea  tiUe  to  pm^ 
sue  and  penona  tiandi  in  judioia.aat  AnaM 
Standi. 

Titlet  to  Land.  Tities  to  land  are  Ui 
deeds  aud  instruments  by  which  landaare  htU, 
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wlietlier  in  fee,  In  liferent,  or  in  Becnritj. 
Lands  may  be  held  either  of  the  gr&nter  of 
the  conTeyance  or  of  Iiis  enperior.  If  they 
are  oonveyed  to  be  held  of  the  gruiter,  a  new 
or  original  right  is  created.  The  granter 
remaisa  the  vassal  of  his  superior,  and  be- 
oomes  the  superior  of  the  grantee.  If  the 
lands  are  conveyed  to  be  held  of  the  grantor's 
anperior,  the  feudal  relatioo  of  suporior  and 
vassal  between  the  granter  and  superior  ceases 
on  the  grantee  being;  entered  with  the  supe- 
rior. No  neir  right  is  created,  hat  the  right 
formerly  held  by  the  granter  is  transmitted 
to  the  grantee  to  he  held  by  bim  under  a 
DOW  investiture  in  his  favour.  Conveyances 
of  lands,  faovever,  are  most  usually  granted 
with  a  double  manner  of  bolding.  The  infeft- 
ment  following  upon  such  a  conveyance 
imports  a  holding  of  the  granter  until  it  hu 
been  eoDflrmed  by  the  superior.  After  con- 
flrmatioo,  tbe  character  of  a  new  or  original 
right  flies  off,  or  is  absorbed  in  the  higher 
right  holding  of  the  over-superior.  The  right 
coDstitoted  by  such  conveyance  is  the  same  as 
if  it  had  been  granted  under  aconveyance  with 
naamt  holding  merely.  A  charter  conSnn- 
ing  an  a  tM  holding,  or  a  charter  of  resigna- 
tion, by  which  lands  which  have  been  resigned 
by  the  proprietor  to  the  superior  in  favour  of 
any  one  are  again  given  out  by  him  to  such 
person,  are  termed  charters  by  prepress,  in 
contradistinction  to  original  charters,  where 
the  feudal  relaUon  is  constituted  for  the  first 
time.  Similar  in  their  nature  to  charters  by 
progress,  in  some  respects,  are  precepts  granted 
by  a  superior  in  favour  of  the  heir  of  the  last 
vassal.  They  are  renewals  of  the  last  inves- 
titure in  favour  of  tbe  heir  of  the  investiture. 
There  is,  however,  this  material  distinction 
between  charters  by  progress  and  precepts  in 
favour  of  an  heir,  that  in  the  case  of  charters 
by  progress  a  new  investiture  is  granted, 
while  in  tbe  case  of  a  precept  to  an  heir  no 
new  investiture  is  granted,  but  only  the  for- 
mer investiture  renewed  in  the  person  of  the 
heir  entitled  to  succeed  under  it. 

Recent  legislation  has  very  much  simplified 
titles  to  land.  In  183S  a  commission  was 
appointed  to  inquire  into  various  legal  mat- 
ters, inclnding  the  completion  and  trans- 
ference of  heritable  rights.  Their  third  re- 
port', which  relates  exclusively  to  this  subject, 
was  made  in  1833.  The  first  chaoge  follow- 
ing upon  this  report  was  made  in  1845.  Two 
oota  were  passed  in  that  year,  the  Heritable 
Securities  Act  and  the  Infetlment  Act. 

BeritableSecuritia  Act  of  1045.— 3y  the  Arst 
of  these  acts,  8  and  9  Vict.  c.  35,  where  an 
heritable  security  had  been  constituted  by 
inAftment,  the  right  of  the  creditor  might  be 
trauftrretL  in  whole  or  in  part,  by  a  short 
Am  of  assignation;  and  tfaeassignatioo,  being 
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duly  recorded  in  the  Re^pster  of  Sasines,  was 
declared  equivalent  to  a  disposition  of  the 
security,  followed  by  an  instrument  of  sasine 
duly  recorded,  according  to  the  previous  law 
and  practice.  The  title  of  an  heir  to  an 
heritable  security  was  allowed  to  be  completed 
by  a  writ  of  acVnowledgment  recorded  in 
the  Register  of  Sasines,  and  granted  in  his 
favour  by  the  person  duly  infeft,  of  whom  the 
security  was  held.  Adjudgers  of  heritable 
securities  were  allowed  to  complete  their  title 
by  recording  in  tbe  same  register  the  abbre- 
viate of  adjudication ;  and  heirs  duty  served, 
and  general  disponees,  were  allowed  to  com- 
plete their  titles  by  notarial  instruments,  duly 
recorded  in  the  same  register.  The  security 
might  be  renonnced  or  discharged  by  a  short 
form  of  discharge  duly  registered. 

The  Inftftmenl  Aet.-—By  the  second  of  these 
acts,  8  and  9  Yict.  c  35,  the  ceremony  of 
giving  sasine  on  lands  not  held  in  burgage 
tenure  wm  declared  unnecessary,  and  a  re- 
corded instrument  of  suine  was  made  to  have 
the  same  effect  as  if  sasine  hod  been  taken 
and  the  instrument  of  sasine  had  been  duly 
recorded,  according  to  the  previous  law  and 
practice. 

In  1847,  four  ads  were  pasted  by  which 
various  other  changes  were  effected. 

frani/erMee  of  Land  Act.— By  the  act  10 
and  11  Vict.  co.  46  and  49,  the  transfer- 
ence of  land  was  much  simplified.  The  first 
of  these  acta  applied  to  lands  not  held  in  bur- 
gage tenure,  and  the  second  to  lands  that 
were  so  held.  Many  of  the  clauses  used  in  the 
conveyances  of  lands  were  greatly  shortened, 
and  conditions  of  entail  were  allowed  to  be 
referred  to,  if  already  appearing  in  the  Regis- 
ter of  Entails  or  in  the  Register  of  Sasinee. 
In  the  same  manner  real  burdens  were  also 
allowed  to  be  referred  to,  if  already  appearing 
in  the  latter  of  these  registers.  Superiors 
were  obliged  to  grant  entries  by  confirmation 
as  well  as  by  resignation,  and  chariars  of 
confirmation  were  made  to  imply  a  general 
confirmation  of  all  title-deeds  of  the  lands. 
Precepts  of  efare  eenttat  were  declared  not  to 
fall  by  the  death  of  the  grant«r.  Various 
provisions  were  also  introduced  for  enabling  a 
vassal,  by  judicial  process,  to  obtain  an  entry 
where  the  superior's  title  was  incomplete,  and 
superiors  might  judicially  reUaqnish  their 
rights  of  superiority.  Qeueral  and  special 
and  general  special  charges  were  abolished, 
and  actions  of  constitntion  were  made  equi- 
valent to  general  charges;  and  actions  of 
adjudication,  following  upon  decrees  of  consti- 
tution, in  tbe  case  of  an  ancestor's  debts,  or 
against  an  heir  for  his  own  debt,  were  made 
equivalent  to  special  or  general  special 
charges,  as  tbe  circumstances  of  the  case  re- 
quired.   D*erees  of  adjudication  and  of  sale 
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were  allowed  to  contain  a  warrant  for  infefl- 
meat,  with  a  double  manner  of  holding. 

Btuya^a  Tenure  Act. — Similar  provisions, 
in  w>  far  as  applicable,  were  ioLroducedb; 
the  act  10  and  II  Vict.  c.  49,  in  regard  to 
land  held  in  bargain  tenure,  and  the  cere- 
mony of  taking  infefinieDts  in  burgee  sub- 
jects was  dispoQEed  with. 

Heritage  Seeurities  Ael  of  1647.— The  pre- 
rious  act  of  8  and  9  Viet.  c.  31, 1845,  related 
only  to  the  transmission  of  heritable  securi- 
ties already  constituted  by  infeftment.  The 
act  10  and  11  Vict.  c.  50,  1847,  related  to 
the  constitntion  as  well  as  to  the  transmission 
of  heritable  securities,  and  a  short  form  for 
such  securities  was  given  in  the  schedule  to 
the  act.  An  important  distinction,  however, 
was  stilt  continued  between  the  constitution 
of  securities  over  and  the  constitution  of  rights 
of  property  in  land.  Although  the  ceremony 
of  infefiment  was  dispensed  with  by  the  act  8 
and  9  Vict.  c.  35,  an  instrument  of  sssine  was 
still  necessary  to  be  expede,  and  recorded  in  the 
Register  of  Sasiues.  An  instrument  ofsasine, 
however,  vasdispensed  with  in  the  case  of  the 
deed  of  constitution  of  securities,  and  the  re- 
gistration of  the  security  itself  was  made  suf- 
ficient, in  the  same  way  as  the  registration  of  an 
assignation  of  an  heritable  security  was  made 
sufficient  by  the  act  8  and  9  Vict.  c.  31.  A 
sale  of  the  lands  over  which  the  security  was 
constituted,  by  a  creditor  having  the  power 
of  sale  in  his  bond  and  disposition,  was  de- 
clared to  be  as  valid  and  effectual  to  the  pur- 
chaser as  if  made  by  the  granter  of  the  se- 
curity himself,  although  it  should  have  been 
made  after  his  death.  No  couSrmation  of 
the  sale  was  required,  either  from  him  or 
his  heir  ;  and  the  same  was  declared  to  be 
good,  although  the  debtor  in  the  security, 
and  in  right  of  the  land  at  the  time  of  the 
sale,  should  be  a  pupil  or  minor,  or  subject 
t<>  any  legal  incapacity.  On  the  creditor  who 
sold  the  lands  consigning  in  bank  the  surplus 
of  the  price,  his  disposition  to  the  purchaser 
was  declared  to  have  the  effect  of  complotely 
disencumbering  the  lands  of  all  securities  or 
diligence  posterior  to  the  creditor's  bond  in  se- 
curity, as  well  as  his  ownsecnrityand  diligence. 

Tbe  benefit  of  the  two  Heritable  Securities 
Acts  was  restricted  by  their  terms  to  bonds 
and  dispositions  in  security ;  but  by  the  act  17 
and  18  Vict.c  12,  1854,  it  was  extended  to 
the  constitution,  transmission,  and  extinction 
of  all  heritable  securities,  aa  well  as  bonds  and 
dispositions  in  secnrlty. 

Gr»nBa  Charlen  Act. — By  the  act  10  and  11 
Vict.  c.  51,  1847,  signatures  and  precepts 
from  Chancery  were  abolished,  and  di'aft 
charters  and  precepts  were  directed  to  be 
lodged  with  tne  Presenter  of  Signatures, 
and,  when  revised  by  him,  engrossed  in  Chan- 
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I  eery.  The  ceremoiiy  of  resignation  is  Crawt 
lauds  was  also  abolished,  and  charten  ef 
confirmation  were  allowed  to  be  granted  in 
eombination  with  precepts  for  infefting  kein. 
Conditions  of  entail  and  real  burdens  wen  ab> 
allowed  to  be  referred  to  in  charter^  in  tlw 
same  manner  as  had  been  provided  is  r^ird 
to  the  transference  of  land  by  the  act  10  aad 
11  Vict.  c.  48. 

StTViee  of  Han  Jcf.—By  tbe  act  10  bbJ 

II  Vict,  c  47,  the  practice  of  issniag:  brkni 
from  Chancery  for  services  of  hein  was  ab»- 
lished,  and  services  were  directed  to  pnxssd 
by  petition  to  the  sheriff  of  the  eona^  b 
certain  cases,  and  in  other  eases  to  the  Sharif 
of  Chuicery,  Where  a  general  serrm  caly 
is  intended  to  be  carried  throngh,  the  peti- 
tion may  be  presented  to  the  dieriiT  tA  tks 
county  within  which  the  deceased  had,  at 
the  time  of  his  death,  his  ordinary  orprind^ 
domicile,  or,  in  the  option  of  the  petitioMr, 
to  the  Sheriff  of  Chancery;  bat  if  tbe  de- 
ceased had  no  domicile  within  Scotland  at  tfcs 
time  of  his  death,  the  petition  mnst  be  pre- 
sented to  the  Sheriff  of  Chancery.  When, 
again,  a  special  service  is  intended  to  be  car. 
ried  throogh,  the  petition  may  be  prweented 
to  the  sheriff  within  whose  jurisdietioa  tbs 
lands  embraced  by  the  service  are  sitoated,*, 
in  the  option  of  the  petitioner,  to  tbe  Shwif 
of  Chancery  ;  bat  if  the  lands  are  litoatad  ■ 
different  counties,  then  the  petition  mml  W 
presented  to  the  Sheriff  of  Chancery  oaly . 

The  extract  decree  of  service  i4  deeland  t* 
have  the  full  legal  effect  of  a  aerrioe  dalj  re- 
toured  to  Chancery,  and  to  be  equivalent  u 
the  retour  of  a  service  under  a  briere  of  ia- 
qnest  aooordiag  to  the  former  law  and  praetka 

A  decree  of  special  service,  beaidee  operattag 
as  a  retour,  has  also, the  operation  and  eSoetef 
a  disposition  from  the  party  served  to  the  besr 
served ;  and  the  decree  is  directed  to  eoataia 
a  precept  of  sasine  for  infeftment  of  the  party 
served ;  and  infeftment  following  on  the  pre- 
cept is  declared  to  form,  along  with  tbe  deow, 
aa  effectual  an  investiture  of  the  lands  bold^ 
base  from  the  party  served  to,  nntti  coalrwed 
by  the  superior,  as  if  such  investitnre  had 
been  created  by  a  dimosition  from  the  party 
served  to,  with  an  infeftment  following  npsa 
it  A  decree  of  special  aervice,  howera',  is 
declared  not  to  be  transmissible  for  tbe  par- 
pose  of  infeflingthe  heir  or  asignee  ^the 
person  served. 

No  person  is  entitled  to  oppose  a  aervice 
under  the  act  who  could  not  competently  ap- 
pear to  oppose  a  service  under  a  brieve  ef 
inquest.  Competing  petitions  may  be  pre> 
sented,  and  in  tiiat  ease  the  proceedings  may 
be  advocated  to  the  Court  of  Sesiou,  for  the 
purpose  of  having  the  compelitioo  tried  by 
-jury. 
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A  ipecial  urvicfi  is  declared  not  to  be 
equivaleat  to  a  general  Krvice  in  the  same 
cbaractor  except  as  to  the  particular  lands 
embraced  by  it,  aad  not  to  infer  a  geueral 
represeDtatiou  either  active  or  passive,  but  to 
infer  only  a  limited  passive  representation,  the 
person  served  being  liable  for  the  debts  and 
deeds  of  tbe  deceawd  only  to  the  extent  of 
the  ralue  of  the  land  embraced  by  the  ser- 
vice. In  any  petition  for  special  service  as 
heir-oMine  or  heir-male,  the  petitioner  may 
also  pray  for  a  general  service  in  tbe  same 
cbaracUr.  A  general  service  may  be  applied 
for,  and  obtained  to  a  limitod  effect,  by  annex- 
ing to  the  petition  a  specification  of  tbe  lands 
to  which  the  service  is  to  be  limited,  and  sacb 
service  infers  only  a  limitod  passive  representa- 
tion, the  person  served  being  liable  for  the 
debis  and  deeds  of  tbe  deceased  only  to  the 
value  of  the  land  contained  in  the  specifica- 
tion, 

TilUi  to  Land  Act,  1 858.— -No  faHberstop  was 
taben  for  simplifying  titles  to  land  till  1858, 
when  the  Titles  to  Land  Act  was  passed.  This 
act  applied  to  absolute  titles  the  principle 
which  had  already  been  applied  to  security 
titles.  By  the  act  of  1845  heritable  securities 
might  be  transmitted  withont  infeftment,  and 
by  the  act  of  1847  ther  might  be  constituted 
without  infeftment.  This  principle  is  ex- 
tonded  to  all  titles  to  land,  by  the  act  of  1856. 
Instmments  of  sBsioe  are  declared  to  be 
no  longer  necessary,  and  conveyances  them- 
selves are  authorised  to  be  recorded  in  the 
Registor  of  Sasines,  and  the  recording  of  a  con- 
veyance is  made  equivalent  to  a  recorded 
instrument  of  aasine.  Where  it  is  not  wished 
to  record  the  whole  of  the  conveyance,  a  no- 
tarial instrument  is  allowed  to  be  eipede, 
•etting  forth  those  portions  of  tbe  deed  by 
which  the  lands  were  conveyed,  in  which  i 
real  right  is  desired  to  be  completed.  In- 
itrumenfsof  resignation  ad  remanentiam  are 
also  dispensed  with,  and  tbe  recording  of  the 
procuratory  held  to  be  sufficient.  In  order  to 
shorten  tbe  descriptions  of  lands  in  convey- 
ances, it  is  made  competont  to  Eofer  to  descrip- 
tions contained  in  previously  recorded  writs, 
and  also  to  comprehend  under  one  general 
name  separate  Isnds  conveyed  by  the  same 
deed,  and  to  refer  in  future  deeds  to  tbe  general 
name,  as  including  the  several  lands  compre- 
hended under  it.  The  simplification  of  titles 
is  also  extended  to  charters.  Instead  of  long 
charters  of  confirmation  and  resignation, 
containing  descriptions  of  the  lands,  with  alt 
the  burdens  imposed  upon  them  by  the  deed 
of  conveyance,  OS  well  as  containing  the  ten- 
eadat  and  reddendo  of  the  original  charter, 
abort  writs  of  confirmation  and  resignation 
written  upon  tbe  conveyances  themselves, 
are    authorised.      Where,    however,   char- 


ters separate  from  tbe  conveyance  are  re- 
quired, it  is  made  competent,  instead  of  in- 
serting the  tmendat  and  reddtndo  at  length, 
to  refer  to  them  as  set  forth  in  any  recoided 
charter  or  writ.  The  writs  of  eiaTe  amttat 
introduced  by  this  act  do  not  direct  inl'eft- 
ment  to  be  given  to  tbe  heir,  but  merely  de- 
elare  him  to  be  tbe  heir  entitled  to  succeed 
to  the  land,  to  be  holden  by  him  in  tbe  manner 
specified  in  the  charter  or  writ  referred  to. 

The  intervention  of  the  Court,  in  the  caae 
of  general  diiponees,  is  also  dispensed  with. 
Instead  of  bringing  an  adjudication  against 
the  heir  of  the  grantor  of  the  general  dispo- 
sition, and  thereafter  completing  a  title  by 
charter  of  adjudication  and  sasine,  a  general 
disponee  is  allowed  to  expede  a  notarial  in- 
strument,  in  which  the  lands  belonging  to  the 
grantor,  and  conveyed  by  the  general  disposi- 
tion, but  not  specially  expressed  in  it,  are 
set  forth,  and  the  recording  of  the  instrument 
in  tbe  Begister  of  Sasines  completes  the  title 
of  the  general  disponee. 

In  the  case  of  entails,  destinations  may  be 
referred  to  in  subsequent  titles  to  the  entailed 
estate,  iastead  of  being  repeated  at  length  ; 
and  the  clause  authorising  tbe  recording  of 
an  entail  in  the  Register  of  Tailzies  is  made 
to  import  a  prohibition  against  alienation, 
contracting  debt,  and  altering  the  order  of 
succession,  in  the  same  manner  as  by  the  En- 
toil  Act  of  1346  it  had  been  made  equiva- 
lent to  the  insertion  of  clauses  irritont  and 
resolutive. 

Judicial  factors  are  antborised  to  complete 
their  title  to  the  estate  placed  under  their 
management,  by  recording  in  tbe  Register  of 
Sasines  the  warrant  granted  by  the  Court  for 
making  up  a  title — the  lands  being  specified 
in  the  judicial  warrant.  Trustees  in  a  seques- 
tration are  allowed  to  complete  their  title 
to  the  banbrnpt's  estate  by  expeding  and  re- 
cording a  notorial  instrument,  setting  forth 
the  warrant  of  confirmation  and  tbe  lands 
belonging  to  tbe  bankrupt. 

Simpler  modes  of  extinguishing  mid-supe- 
riorities are  also  introduced.  The  interpo- 
sition of  tbe  Court  is  no  longer  necessary  to 
efTect  this  object.  A  simple  relinquishment 
of  the  superiority  by  the  superior,  followed  by 
an  aceeptonce  by  the  vassal,  written  on  the 
same  deed,  and  by  a  short  writ  of  investiture 
by  the  over-superior,  also  writton  on  the  same 
deed,  effects  the  extinction  of  a  mid-superi- 
ority. 

The  period  berore  the  lapse  of  which  dili- 
gence could  not  proceed  against  apparent 
heirs  is  altered  from  a  year  to  tix  mvniht; 
and  in  actions  of  constitution  and  adjudication 
against  an  apparent  heir,  on  account  of  his 
ancestor's  debts,  for  the  purpose  of  attaching 
his  beriuble  «iteto,  it  is  declared  nnneeei^ 
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Mry  to  raise  separate  BummoiuM  of  consti- 
tution and  of  adjadieation,  and  tbe  combina- 
tion of  both  actions  is  made  competent  in 
one  uimmons,  vhetber  he  renonoced  tbe  suo 
cession  or  not. 

It  is  farther  declared  by  the  act,  that  all 
deeds,  vrita,  and  instrnments  whatever,  may 
be  partly  written  and  partly  printed  or  en- 
graved. 

Titles  to  Land  Act,  I860.— By  the  act  23 
and  24  Vict.  d.  143,  the  provisions  of  the 
Titles  te  Land  Act,  1858,  are  extended  to 
lands  held  by  burgage  tenure,  in  so  far  as 
they  wore  applicable  to  that  mode  of  tenure. 
Instruments  of  aasine,  or  of  resignation  and 
sasioe,  on  any  conveyance  of  land  held  bar- 
gage,  are  no  longer,  necessary,  and  the  con- 
veyance itself  may  be  recorde<l  instead.  An 
heir  in  burgage  subjects  may  complete  bis 
title  by  obtaining  a  writ  of  dare  txiutat  from 
the  magistrates  of  the  bnrgh,  or  a  decree  of 
special  service  before  the  Sheriff  of  Chancery 
or  before  the  sheriCF  of  the  county  within 
which  the  burgh  is  situated,  in  the  same 
manner  as  if  the  land  were  not  held  bui^age. 
Such  writ  of  clan  evnatat  or  decree  of  special 
service  may  be  recorded  in  the  appropriate 
Register  of  Sasines ;  and,  whcu  so  recorded, 
it  has  tbe  same  effect  as  if  cognition  and 
entry  of  the  heir  had  taken  place,  and  an 
instrument  of  cognition  and  sasine  in  his 
favour  had  been  eipede  and  recorded  ac- 
cording to  the  former  practice. 

As  some  donbt  existed  in  regard  to  the 
true  meaning  uid  effect  of  the  words  "  to  he 
holden  in  the  same  manner  in  which, the 
grantor  of  the  conveyanoa  held  or  might 
have  held  the  same,"  whieh  words  frequently 
occur  in  the  previous  act  of  1898,  it  is  de> 
clared  that  these  words  are  to  be  held  to 
mean  that  the  lands  are  to  be  held  amevd 
de  me  when  the  investiture  of  the  lands  con- 
tains no  prohibition  against  subinfeudation, 
or  against  an  alternate  holding,  and  a  me 
only  when  the  iuTestiture  contains  such  pro- 
hibition. It  is  provided,  however,  that  where 
the  investiture  contains  such  prohibition,  a 
conveyance  of  the  lands  held  under  such  in- 
vestiture, on  which  an  entry  with  the  su- 
perior shall  be  eipede  within  twelve  months 
from  its  date,  shall  hare  the  same  preference 
in  all  respects  fh>m  the  date  of  recording  tbe 
eonveyance  in  the  appropriate  Register  of 
Sasines  as  if  it  had  contained  imamevelde 
ue  holding,  and  as  if  the  investiture  had 
contained  no  prohibition  against  subinfeuda- 
tion or  against  an  alternative  holding.  At 
common  law,  all  conveyances  requiring  to 
be  .confirmed  by  the  superior  can  only  rank 
as  real  rights  from  the  date  of  the  confirma- 
tion. Thisproviso,  therefore,  alters  the  com- 
mon Uw  principle;  and  enaota  that  where 
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the  inveatitnre  prohibita  snbinfeudatioD  or 
an  alternative  holding,  an  a  flw  eonveyanc* 
last  recorded  but  first  conHnued  iftaU  mt 
have  the  common  law  preference  over  a  simi- 
lar conveyance  first  recorded  but  last  eos- 
flrmed,  if  the  confirmatio  nshall  have  takn 
place  within  twelve  months  Irom  the  date 
of  the  conveyance. 

Farther  SimpUfieation  of  THUe  to  LaU.— 
Titles  to  land  might  still  farther  be  simplified 
with  advantage  to  tbe  vassal,  and  vithoal 
prejudice  to  the  superior.  The  neMMuiy  of 
recurring  to  the  superior  on  the  vaas&l's  dntk, 
and  also  on  every  transmission  of  the  land  b; 
the  vassal,  ought  to  be  dispensed  with.  Swh 
recurrence  to  the  superior  ought  not  to  bt  »■ 
quired,  unless  it  is  essential  for  the  proteetioi 
of  the  superior's  rights.  The  righta  of  tbt 
superior,  nowever,  might  be  sufficiently  pro- 
tected if  the  conveyance  by  the  Tasaal  were 
grantod  under  burden  of  the  whole  clauses  of 
the  original  charter  by  which  the  feu  was  first 
constituted,  or  of  any  subsequent  charter  by 
progress,  by  which  it  was  renewed.  Forthis 
purpose  the  charter,  as  recorded  in  any  patdie 
register,  or  theinfeftment  following  npon  it, 
where  that  was  competent,  as  recorded  in  the 
Register  of  Sasines,  ought  to  be  ^Mcially  re- 
ferred to  in  the  vassal's  eouvejiuica.  Tbe 
party  appearing  in  the  Register  of  Sasines  si 
proprietor  should  always  be  held  to  be  the 
vassal  in  the  lands ;  and  on  the  death  of  the 
last  vassal  wfaohad  paid  for  an  entry,  sneh  party 
should  be  liable  to  the  superior  in  payment  vT 
a  composition,  or  other  casualty,  exigiUa  oa 
that  event.  In  this  way,  if  the  party  tffuar- 
ing  on  the  register  was  a  singular  soceeMor  m 
the  land,  a  composition  would  he  due  ta  tia 
superior,  and  he  would  not  be  preventod  frga 
demanding  it  by  the  heir  of  the  former  -nmi 
offering  to  enter,  and  so  saving  the  singdlv 
successor  paymentofthecomposition.  Aami. 
Tantagewould  thus  be  obtained  by  the  i^^ 
rior.  Crown  vassals  should  be  authoriMd  ta 
purchase  the  whole  duties  payable  hj  Asa ; 
and  on  that  being  done,  the  reeurrmoate  As 
Crown  on  any  conveyance  by  the  vasal  ta^t 
to  be  dispensed  with.  A  statute  aalhorik 
these  changes,  would  complete  the  riM^ 
ficatiou  of  the  law  of  real  proper^  m  Sat 

ntlea  of  Honour ;  go  to  the  heir  iWi 
there  is  no  destination,  and  may  bs  tako  tf 
ithout  inferriug  representation  nndv  ^ 
passive  titles,  nlie  eldest  of  heir»4ar1lMnt 
where  the  title  is  not  otherwise  linaM^MH 
a  title  of  honour.  3nk.  B.  ii.  tH.  &  f  ~'  ' 
B.  iii.  tit.  8,  §  86 ;  Stair,  B.  iU.ttt.  Ikf 
Bank.  B.\.  tit  %iS.2;  B.  fH  M-'flLf 
BeiPi  Prine.  §§  1659, 1«7» ;  ~  ' 
1022.  See  Baron.  ""  '" 
PiyHitiet, 
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ntlM,  AotiTe  and  Fainve.  See  PoMm 
Title.  Bepresmtatim. 
Etnlar.  See  Teindt, 
T00I16I;  is  the  marriage  portion,  or  dot, 
wbich  a  wife  briog^B  to  herbaabaiid,  I'nfui^ 
matrimonii,  as  provided  ia  her  marriage  settle- 
ment; not  what  she  otherwise  acquires  or 
succeeds  to  during  the  subsistence  of  the  msF' 
riage.  The'  tocher  is  presumed  to  be  given 
in  satisfaction  of  alt  other  proTisions  by,  or 
claim  ^^iost,  her  father ;  and,  on  the  disso- 
lutioD  of  the  marriage  within  year  and  day, 
without  a  living  child,  the  tocher  returns  to 
the  contractor,  not  to  the  wife  or  her  repre- 
sentatives. BankJB.  i.  tit.  $,  §  121  ;  tit.  6, 
§  5 ;  tit.  10,  §  77  ;  Slair,  B.  i.  tit.  iii.  j  19  ;  tit. 
8,  5  2 ;  Erik.  B.  i.  tit.  6.  55  38,  46,  47,  48. 
note  by  Ivory  ;  Befft  Com.  i.  833.  See  Mar- 
Tiagt.    Lifarent.    Hutband,    Contntd. 

Tfllbootli;  the  old  word  for  a  burgh  jail, 
so  called  from  that  being  the  name  of  a  tem- 
porary but  of  boards  erected  in  fairs  and 
markets,  in  wbich  the  customs  or  duties  were 
collected,  and  where  such  as  did  not  pay  were 
coufined.    Rosg't  Lett.  i.  319. 

Toleration  Aet  The  act  10  Anne,  c.  6, 
allows  all  sectarians  in  Scotland  to  meet  for 
religious  service,  in  any  place  but  a  pariah 
church  or  chapel,  as  they  think  ti.  It  im- 
posee  a  flue  of  L.IOO  on  those  who  disturb 
them  ;  and  allows  the  Episcopal  clergy  in 
Scotland  to  perform  the  ceremony  of  marriage, 
and  to  administer  the  sacraments.  Bank.  i. 
tit.  i,  §53 ;  Kamta'  Stat.  Law,  vocibus  Reii- 
jion,  Papint;  Euteh.  Jtutm,  ii.  224,  318, 
i2S.  See  Fapi»t.  Rtman  CatMie.  Epiico- 
lalian. 

lolli;  are  placed  at  turnpikes  by  road- 
rustees  acting  with  discretioDBry  powers 
mder  authority  of  Parliament.  It  would 
ippear  that  toll  was  formerly  used  for  cus- 
om  of  any  kind.  Sxm,  h.  t.  See,  as  to 
oils,  £arela/»  Law  of  tht  Road ;  Kama'  Stat. 
jaw  Abridg.  k.  t.     See  Road  Tnuteet.    High- 

Ton  *Tiiinn1 ;  mentioned  along  with  ground 
ntl  Jen  snnnUs  in  1551,  c.  10,  as  a  real 
urden  on  houses  within  burgh ;  connected 
)    that  act  with  the  burnings  of  houses 

itfain  burgh,  effected  at  different  times,  by 
lie  Bnglish.  Skene,  de  Verb.  Stg.  voce  JnwMJ; 
raia,  lib.  i.  dieg.  10,  5  38;  Slair,  B.  ii. 
t.  5,  §  7 ;  Erik.  B.  ii.  tiL  3,  §  52 ;  Kama' 
tat.  Lavi,  h.  t. ;  Roit't  Lect.  li.  326.  See 
round-Annval. 

Torralinm;  a  kiln.  Skme,  A.  t.  See 
iln. 

T<vt  ;  injnry,  "  dob -reason,  unreason, 
i-anfC  or  unlaw."     Skene,  h.t.     See  Ityuri/. 

Tox^nre.  The  application  of  torture  for 
e  discovery  of  crime  was  declared  contrary 

law  by  the  Claim  of  Right  in  1689 ;  and 
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by  7  Anne,  0.  21,  §  6.  Er»k.  B.  iv.  tit  4, 
§  96  ;  Bank.  ii.  660  ;  Kamet'  SlaL  Lam,  A.  t. 

loBohooderaobe ;  ao  office  or  juriediction, 
formerly  common  in  the  Highlands  and  Is- 
lands, "not  unlike  to  a  baUlierie."  ^ene, 
h.t. 

Towers.     See  Fortaiiee. 

Town-CWk;  the  clerk  to  a  corporation 
or  burghniourt  in  Scotland.  The  town-clerk 
acts  as  notary  in  all  infeftmenti  granted  of 
burgage  property.  But  in  a  case  in  which 
the  town-clerk  himself  succeeded  to  property 
within  burgh,  the  sheriff-clerk  was  autho- 
rised to  act  as  notary  in  giving  infeftment ; 
and  a  complaint  by  the  magistrates  that  this 
was  an  encroachment  on  their  rights  waa 
dismissed  1  Duf,  Jan.  16,  1S23,  2  S.  4)  D. 
117.  It  is  illegal  to  elect  a  town-clerk  re- 
movable at  pleasure;  and  even  when  he  is 
so  elected,  he  cannot  be  removed  bnt  00  just 
cause;  Simp»o»,  June  17,  1824,  3  S.it  D. 
150.  A  town-clerk  having  been  appointed 
for  five  years,  and  the  council  at  the  end  of 
that  period  having  elected  another  person,  it 
was  found,  in  a  suspension  and  interdict,  that 
he  was  not  summarily  removable,  and  the 
council  was  interdicted  from  carrying  the 
new  appointment  into  effect;  without  preju- 
dice to  any  declarator  the  council  might  be 
advised  to  institute  for  having  it  found  that 
the  office  came  to  an  end  at  the  lapse  of  the 
stipulated  period ;  Farith,  Nov.  22,  1836,  15 
D.  B.  M.  107.  It  is  not  competent  to  try  the 
right  to  the  office  of  joint  town-clerk  in  a 
summary  form ;  Dryadale,  June  30,  1825, 4 
S.  A  D.  126.  A  town-clerk  is  not  a  magis- 
trate ;  and,  accordingly,  a  charge,  in  whioli 
he,  along  with  the  magistrates,  was  charged 
to  perform  the  town's  obligations,  was  found 
null ;  Drwnlanrig,  15th  Jan.  1624,  M.  13,089 
and  2509.  The  town-clerk  of  a  royal  bnrgh 
is  the  proper  custodier  of  the  burgh  records, 
and  is  entitled  and  bound  to  give  extrncts 
therefrom,  without  being  subject  to  inter- 
ference on  the  part  of  the  town-council ; 
Spe»e6,  July  6, 1830,  8  S.  *  H.  1015.  And 
a  town-clerk  who  declined  to  give  extracts 
from  the  records,  to  enable  a  party  to  com- 
plain against  an  election  of  magistrates,  was 
found  liable  in  expense,  although  he  fur- 
nished them  on  being  served  with  a  com- 
plaint; Tod,  June  17,  1824,  3  S.  d:  D.  163. 
See  also  Gardiner,  Dec.  11,  1823,  2  S.  A  I>. 
571.  See  BeU't  Prine.  §  844 ;  Shaw't  Digett, 
p.  484;  MagUtrate»  of  ^iman,  Dec.  S,  1835, 
14  S.  A  D.  111.  See  Bnr^  Boyai.  Bw- 
gage- 

TownXoonoil;  as  to  the  functions  and 
election  of  the  town-council  of  royal  bni^hs, 
see  Bwgk  Reual.     Magittrate. 

Town-HalL  The  town-hall  of  a  burgh  is 
not  subject  to  the  diligence  of  the  creditors 
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of  the  burgli ;  Phi»,  22d  }la.j  IB27,  &S.AD. 
690.    See  itiw^    (Japusunify. 

Tiactu  Totnri  iMipwu.  3m  UtntaUe 
Mut  MoveabU. 

baditiMi;  U  neoevu;  to  every  oeaiTef> 
aooe  of  property  where  the  acquiror  haa  not 
alreuly  tt>«  oustody  or  poBsealon.  Tr&dlbioa 
iB  either  actul,  or,  where  Kctiud  ii  impracti- 
caUa,  ^mbelieal ;  Snk.  B.  ii.  tiL  1,  4  18, 
«t  tiq.;  aUbough,  in  eome  easei,  the  vast  of 
symbolio^  ckimot  be  supplied  ereo  by  aetnal 
pOBBanion.  SUir,  B.  iii.  tit.  2,  §§  5.6,  tt  ttq. 
Sea  Iklivtry,  a»i  auHmitiu  Uim  died,  SjW* 
bolt.     Poiteuioti.     Sasing. 

TnUtil;  in  old  lav  langnftge.  a  roll  or 
catalogue,  conMnini;  !the  yMrtkidv  dittay 
takett  ap  npon  nalefactors,  vhicdi,  with  the 
"portuoue,"  w»  delifored  by  the  JuBtioe- 
Clerk  to  the  "  Crowner,"  that  the  peraoM 
euuneriUed  in  the  portuous  night  he  at- 
taelud,  oaD&rm  to  the  ttittay  contained  in 
Um  tralntu^  Mcalled  baeauBe  eaminiUed  to  Ibe 
"  traist,"  faith)  and  credit  of  the  «lerks  and 
crowoer.    Skm,  Kt. 

TraaMwtinn ;  ia  My  agreevMt  bet«e«n 
two  f arti«fl  teadiog  to  the  eetUcqiQat  •( 
donbthit  and  eoot>»Terted  elainu.  It  does 
net  ap^yi  in  strietueHrte  mere  costingeiiciM. 
The  HoleiKe  of  a  eovrt,  if  mbjeet  to  rovtev, 
doe*  not  esolude  it.  It  may  be  entered  i«to 
by  any  one  who  «an  lawfully  odniinisber  haa 
own  afaira,  ot  ^ose  of  othen.  It  haa  heen 
obserred,  that  «f  all  agrMoteata,  tihe  trans- 
action or  arrangement  of  doubtM  rights  is 
tbemoatdifEoulttosetaiide;  OamfbetiSUwart, 
Nov.2a,I836, 15l>.iB.  Jf:.ll2.  Traolac^on 
with  regard  to  movaablea  ouinet  be  prored 
by  wUnoBda;  but  aequiesoeuM  in  an  aliagod 
transactloQ  may  be  infwred  from  the  euUe- 
qoent  eonduet  of  the  pwtyi  and  the  faola  and 
oirciinwtaneea  estahlithmg  it  nay  be  provvd 
by  witaevea.  Stair,  B.  i.  tit.  17,  §  2;  Banl. 
n.  i.  tit  23,  5  1;  'S^«**'  ^•'y-  ^81,  365; 
Tait  M  Bvideaee,  303;  Tatft  JmUM,  A:  I.; 
Blair'a  Juetiet,  h,  t, 

Traaa£liwiM ;  ia  that  atep  whereby  a  de- 
pending action  ii  traaafetred  from  a  pareon 
dsoeaied  to  hia  repreieatativo.  An  tfotim  of 
transference  «fwj  ia  rendered  uoaeaBBsary  by 
16M,  o.  15,  the  pumner's  representative  pro- 
ducing merely  hie  titiea,  tit.  retoor,  coUflrned 
testaaient,  or  speeial  avlgnatiea.  Where  the 
puraiar'B  repreeeatative,  howerer,  declinoB 
insisting,  the  defender  has  a  remedy  by  acLioe 
preeitely  Btmilar,  with  convemoa  of  temi,  to 
the  action  of  tnuufereaee  p«tni^,  wbioh  re- 
main*  just  as  before  1693,  and  the  «tat«ces 
against  the  repreaeotative  of  a  deceated.de- 
fender,  declining  to  sist  hixeelf.  Where  the 
heir  i>  representative,  a  traatferenoe  cannot, 
nnlesi  he  has  intremitted,  pnocaed  againat 
him  within  the  bnyw  MibmuuU;  but  after 
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that  the  pumer  OHyttartrtnifiittksKtici 
patiive  against  him,  whether  he  ia  mm 
heir  op  not,  by-  amiBoM  ot.tntimM. 
libelling  limply  the  notire  aadpaainWk, 
nnd  Uw  eonclasiunB  of  theongiultnaM, 
and  proeeedingonone  dieAof  didaji  Ilii 
Milled  and  enroUeJ  a*  an  on^ai«y«^HH 
When  an  interloeBtMoftraoifHeaaiHaai 
pu>  hea  been' pnmoa need,  the'  prona  JaW- 
rowed  up  and  lodged  in  tlie  priKipd  pttm. 
which  taenpToaeeds.  Wbandeftntai^uK 
the  traBaArenoe  are  lodged,  and  a  loag  Kb- 
gatioQ  a(9ean  to  be:  libely,  it-  is  ml  b 
remit  the  prewaa  ob  wwtiayrtMteHaOrf' 
nary  in  the  principal  oauaK  Vi»  nyraM- 
tiva  of  a  defewUr  k  entitled  tonstUmd!  I 
in  the  printap^  oaiae,  dion^  tb«  fum  | 
oppose  his  ao  doing,  ibid  be  uHriliiglop- 
eeed  vitb  bn  action.  But  where  tb>  fnK 
dies,  and  bis  heir  doea  not  iniirt,  an  aetasW 
transbreaae  -OMst  be  raiaed  a^ual  ha 
Wbere  it  it'  daablfiil  wbother  the  jut}'* 
die '  repraaenlativa  «£  tit*  deaesmJ  mtt, 
deeiea  of  tranaftreaoa  ia  pnMiuml;naH- 
iof  daibnt«a'agafa«t  hialiabili^.iDite 
ace  diaoamed  ia  the  prinapal  eaaM.  Tiw- 
fsreoeeo  are  oompaUnt  to  inferier  ji^^ 
when  thfl  r^preaantatirea  naiia  willuaHat 
juiBdiatioa,  and  Ibe  yrinoipal  cant  ii  h 
dependanea  beCaie  tbam.  When  1mnf^ 
aeiataAina  itaida  in.  a'  diAraak  jara&M,  i 
or  are  forth  of  tte  bingdoot,  tha  Utifcwa  | 
must  be  nlMd  befbre  tba  CbartefMa. 
and  tbs  priDaipal  caate  adronlad  «t  ^^ 
9*ntiam.  I^bt  Conrt  of  6««i«i  eituM  p» 
lettera  of  aopplement,  aa  aa  to  gheaa  isfn* 
judge  JarisdKtioa  in  tuah  vraaaMaM 
Where  the  repreaintatim  «f  a  fmtf» 
fartb  of  Scotland,  and  hare  neiUM  tow 
Bor  movtabU  pntparty  in  fiaotiaHd.M  «t>" 
of  traoBference  ean  be  raised  ag^aA  te 
In  a  receat  case,  ia  whiah  the  apinidnrfib 
whole  Oourt  was  taken,  mh  acU«  hal  !•■ 
brought  against  a  fere^nect'tadjand^ 
founded  by  arreaimenf .  After  tb  MO" 
was  eieeuted,  but  barora  it  wm  otiWn 
Court,  the  defender  died;  and  ka  i^ 
aefatattve,  a^  a\  flvaigb»,  aot  kaiiBg  » 
firmed  the  aabject  pawioudyarmtil.B'* 
new  amttmeat  nrMieliMU.ABJ«^  kaM( 
been  uaad,  it  au  held  that,  althagk  # 
action  was  eapable  of  being  trtastent'' 
depending,  aotion,  yet  4faat,  in  thaaion» 
cumitaBtev  «  traaflAreae*  agaiosl  iki  ^ 
J^ndai'a  te{»«ttfntalii»  was  incotiptMGo 
want  of  jiH-iadiatiDa )  fiiaoi*  v.  Q^^ 
MhHarchlSSe.  .Slatr.B.ir.tit.34:.iA 
B.iT.tiLl,§§60-l;  /v*y*jJ*r«<<i^*» 
roLii.p.S6;  Amk.B.L£tiL^fi4:<^ 
/C.  0. 120,  §  68 ;  f MM*' Sbt.i.MiMF^^ 
SJ^ar't  Prae. ;  Jfodaana'a  .Sbrif/tart  J^ 
an,  23,  tt  M^    See  Diatk, 
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Tmuita,  Btoppagt  in.    See  Btoppagt  t» 

Ihuulation  of  KisiBten.  The  transla- 
tioo  of  a  iniDiBter  is  hig  removal  ftoia  one 
pArish  to  another.  When  the  preaentee  to 
a  vaoaot  pariah  ia  already  the  mtniBter  of 
other  vacaat  parish,  hia  qnaliQcation  to  ( 
Temment,  and  letter  of  acceptaQCOi  must  be 
laid  OD  the  preshjtery  table  along  with  the 
preaeDtatioQ.  If  he  is  already  a  member  of 
the  preabyter/,  be  is  afterwards  directed  to 
intimate  from  hia  pulpit  that  there  is  a  call 
to  him  from  another  parish,  and  that  it  a  in- 
tended to  transport  him  thither.  He  ia  lilto- 
vise  directed  to  aummon  auch  of  his  pariah- 
ioners  as  wish  to  defend  their  right  to  their 
minister  to  attend  the  presbytery  when  the 
case  is  to  be  heard.  He  ia  faimteirBummoned 
apud  ada,  or  by  letter,  if  he  does  not  happen 
to  be  present.  If  tbe  pariah  attends,  and 
arges  its  right  to  retain  its  minister,  tbe  pres- 
bytery judges  between  it  and  the  competing 
parish.  If  no  appearance  is  made  on  the 
part  of  tbe  pariah,  and  if  the  presbytery  be 
aatiafied  with  tbe  reasons  for  the  transporta- 
tion, sentence  ia  pronounced,  dissolving  the 
relation  between  the  minister  and  hia  parish, 
declaring  that  pariah  vacant,  and  translating 
him  to  tbe  other,  fixing  tbe  day  of  bis  admie- 
slon,  and  appointing  his  edict  to  be  served. 
It  is  always  provided  that  he  continues  minis- 
ter of  the  one  parish  until  he  ia  admitted 
minister  of  tbe  other.  If  he  belong  to  a  dif- 
ferent presbytery,  the  presbytery  which  has 
received  the  presentation  and  call  oommis- 
liooa  some  of  its  members  to  repair  to  that 
presbytery,  to  lay  befure  it  the  tiall,  and  an 
iccoont  of  their  proceedings,  and  to  request 
Lhat  tbe  presbytery  under  whose  jurisdiction 
lie  is  will  talie  the  necessary  steps  for  effect- 
ing his  removal.  See  BiWt  Chweh  Prae.  67 ; 
"hurch  Late  Stylet,  91,  ei  teq.;  QiUan's  Acta  of 
Assembly,  307.  According  to  Baokton,  the 
■Aty  of  Edinburgh  has  the  privilege  of  call- 
Dg  what  miniatera  it  ploaaes  from  all  other 
parishes ;  Jant.  B.  ii.  tit.  8,  §  32.  See  iftnis- 
er.     Admistiim.     Itidutiion. 

TruumiHion  of  Penal  AotioiL  A  penal 
ictioD  tranamits  against  the  heir  only  in 
ptantam  /ucrattu,  and  that  not  unleai  there 
las  been,  in  the  common  case,  litiscontoeta- 
ion,  and,  in  public  crimes,  sentence.  The 
leir  ia  liable  in  restitntion  or  damages  for  all 
lelinquencies  proved  daring  the  deceased's 
ife,  and  in  penalties  incurred  by  the  deceased's 
ireacb  of  contract,  even  without  any  previous 
H^ioa  for  them.  Bank.  B.  iv.  tit.  45,  §  70, 
t  seq.     See  Penal  Action. 

Tnuumiaiioii  of  Bighta.  Some  rights  are 
n transmissible,  anch  as  those  of  parent  and 
hild ;  others  transmissible,  but  only  with  the 
unaent  ef  him  on  whom  Ilea  the  correspoud- 
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Ing  DbligatioQ ;  wbili,  in  ether  casea,  either 
tbe  law  or  the  individual  possessor  may  trans- 
mit, either  directly  without  consent,  or  indi- 
rectly witbont  requiring  consent.  Where 
transmission  is  practicable,  it  is  that  either  of 
a  moveable  or  an  heritable  right.  If  of  a  move- 
able right,  it  is  either  vdantary,  as  by  otsigTUt' 
lion,  or  involuntary  (i.e.  by  legal  diligence),  as 
by  arrutment  or  poinding.  If  of  an  heriUble 
right,  it  is  also  either  voluntary,  as  by  diipoti- 
tion,  or  involwniary,  as  by  adjvMeation.  Ertk, 
B.  ii.  tit.  7.  See  FewM  Syetem.  Dispositim. 
Auignation.  AdjadieatioTK  Poinding.  Charter. 
HeritiMe  and  Moveable.  Superior.  Confirma- 
tion.    Resignation,     Titles  to  Land. 

Tranaportation  of  Clmxchoa.  To  trans- 
port a  church  means  to  authorise  tbe  erection 
of  the  parish  church  in  a  different  part  of  the 
parish  from  that  in  which  it  has  formerly 
stood.  The  act  1707,  c.  9,  gives  the  power 
of  determining,  as  to  the  transportation  of 
churches,  to  the  Court  of  Session,  as  the  Com- 
mission of  Teinda.  The  consent  of  three- 
fourths  of  the  heritors,  in  point  of  valuation, 
is  necessary  to  tbe  removal.  But  any  party 
having  interest  is  entitled  to  oppose  it.  In 
sanctioning  the  transportation,  the  Court  ia 
in  use  to  give  decree  against  the  heritors  for 
the  erection  of  the  new  church,  and  to  order 
tbe  materials  of  the  eld  building  to  be  sold, 
and  the  price  applied  in  defi'aying  the  ex-  . 
penae  ef  the  nev.  Tbe  form  of  applying  for 
transportation  is  by  a  aummona  raised  before 
the  Teind  Court,  concluding  for  authority  to 
transport,  and  to  hare  the  new  church  de- 
clared the  regular  parish  church,  be.  The 
heritors  who  are  not  parties  to  this  summons 
as  pursuers  should  be  cited  oa  defenders,  aa 
also  the  minister  and  presbytery,  who  have 
an  interest  to  appear  and  abject  if  they  see 
cause.  See  Ersk.  B.  i.  tit.  5,  6  21;  Bank. 
B.  ii.  tit  8,  §  49 ;  Dunlop'a  ParechuU  Ltw,  26. 
See  Church,     Teind  Court. 

By  the  act  7  and  8  Vict.  o.  44, 1844,  the 
consent  of  the  beritora  of  a  m^or  part  of  the 
valuation  of  a  parish  is  declared  to  be  suffi- 
cient in  all  cases  in  which  the  consent  of  the 
heritors  of  three  parts  of  four  of  the  valua- 
tion of  the  parish  was  required  by  the  act 
1707, 0.  9.  Heritors  who  do  not  judicially 
state  their  dissents  are  to  be  reckoned  as  con- 
senting beritora.  The  act  eontalns  various 
other  provisions  in  reference  to  the  building 
and  endowment  of  diurchus. 

Trauportatioii  of  Felona ;  is  the  banish  ing 
or  aendi  ng  away  ef  con  victsoutef  Great  Britain 
as  a  punishment.  The  statute  25  Oeo.  III. 
:.  46  provides  for  the  more  effectual  tran»> 
portation  of  criminala  from  Scotland,  and  the 
removal  ef  prisoners  from  gaols  in  Scotland 
to  the  gaols  or  hulks  in  Qreat  Britain.  Cri- 
minals condemned  to  transportation,  accond- 
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ia^  to  the  former  practice,  were  sent  to  Kew  I 
South  Walei ;  and  56  &eo.  III.  c.  27  gives 
the  Sovereign  power,  with  advice  of  the  Vrivy 
Council,  to  appoiot  the  piMe  beyond  uai  to 
which  convicts  nay  be  sent  The  aiiDual 
mutiny  act,  and  mott  of  the  rereuoe  BtatuteB, 
make  returning  from  traniportatLMi,  follow- 
ing on  a  aentenca  pronounced  for  offence* 
under  lhe*e  acts,  a  eapital  feiony.  The  statute 
35  Geo.  III.  c.  67  eitends  that  penalty  to 
person!  transported  for  bigamy;  and,  ind«ed, 
capital  pnnishmeDt  Is  the  general  certifloa- 
tion  Bgain^  the  unlawful  return  from  trant- 
portation.  And  by  fi  Geo.  IV.  c.  84,  the 
being  at  targe  within  the  kingdom,  after 
sentenn  of  transportation,  ii  deolared  a 
capital  offence,  whether  the  panel  was  ac- 
tually sent  to  New  South  Wales,  or  to 
the  hulki,  or  to  the  Penitentiary,  or  was 
never  removed  from  a  jail  in  Scotland.  But 
tiia  panishment  of  returning  firom  transpor- 
tation has  hitherto  been  oon&ned  to  transpor- 
tation ;  and  by  4  and  fi  Will.  IV.  c.  67  it  is 
deolared  to  be  no  longer  a  capita)  ofienoe. 
The  act  I  Vict.  e.  90,  passed  to  amend  the 
law  relative  to  offences  punishable  by  trans- 
portatitHi  for  life,  substitutes  for  that  punish- 
ment, in  certain  cases,  transpoi'tatioo  for  any 
term  not  exceeding  fitleen  years,  nor  less 
than  ten  years,  or  imprisonment  for  any 
term  not  exceeding  three  years.  AlitoH's 
Priae.  569,  Frae.  20;  Steele,  173  j  Bank. 
i.  492 ;  Swint.  Abridg.  &.  (. ;  WiOaou'i  Stat. 
Law,  k  t. ;  Hutch.  Justice,  i.  190,  ii.  62. 

By  20  and  21  Vict.  e.  3, 1S57,  sentences  of 
transportation  are  abolished,  and  sentences  of 
penal  servitude  substituted.  The  provisions 
of  previous  statutes  applicable  to  persons 
under  sentence  of  transportation  extend  to 
persons  under  sentence  of  penal  servitude ; 
and  the  provisions  of  the  act  6  Geo.  IV.  o.  84, 
-authorising  the  appointment  by  the  Crown, 
with  the  advice  of  the  Privy  Council,  of  any 
place  or  places  beyond  the  seas  to  which  felons 
and  other  offenders  under  lenteuoe  or  order 
of  transportation  shall  be  oonveyed,  are  de- 
clared to  extend  to  the  appoiatmeat  of  any 
plaoe  beyond  the  seas  to  which  oSendei's  under 
sentence  of  penal  sn'vitude  may  he  conveyed. 
All  enactments  in  force,  which  refer  to  oriiaes 
pnniihable  with  transportation,  are  deolared 
to  refer  to  crimes  punishable  with  penal  aer- 
Titnde. 

TEuminpta.  An  action  of  traasnmpt  is 
«a  aotioD  competent  to  aiy  one  having  a  par- 
tial interest  in  a  writing,  or  immediate  use  for 
it,  to  support  bis  titles  or  defences,  in  other 
stctiooa ;  directed  against  the  custodier  of  the 
writing,  calling  upon  him  to  exhibit  it,  in 
order  that  a  transumpt  thereof  may  he  judi- 
cially mode  Mid  delivered  to  the  pursuer. 
This  action  may  be  competently  pursued  be- 
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foro  th«  jvdige  ordinary.  AlUiaagfa.  in  tha 
ordinary  case,  the  title  of  the  pnrsHer  of  aa 
action  of  transumpt  consiaU  of  aa  obUgatian 
by  the  defender  to  graat  tranBampta,  it  is, 
nevertheless,  a  sufficient  title  to  insist  if  ^ 
pursuer  caa  show  that  be  has  aa  interMt  it 
the  writings ;  but,  ia  that  oaae,  ha  must  bt 
at  the  expense  of  the  traowimpt.  Aft«r  As 
writings  to  be  transomed  are  judicislly  ei> 
hibited,  duplicates  are  mado  out,  eollats^ 
and  signed  by  one  of  tbe  clerks  of  CoarL 
Such  ODplioates  are  called  traosarapta,  sad 
have  a  deoree  of  tbe  judge  iatorpoM^,  de- 
claring that  they  are  to  bear  aa  full  failh  w 
credit  as  an  extract  from  the  fMxird  of  that 
CourL  Hence,  a  decree  of  tranounipt  eauA 
be  cbaUangsd  except  by  oa  action  of  impn- 
botion ;  and  in  that  case,  the  nor  of  tiit 
transumpt  sought  to  he  rednoed  usust  sap- 
port  it  by  the  produotioa  of  the  fviaei^ 
writing,  for  the  recovery  of  which  adiligcwe 
will  be  granted  to  him  against  havers;  lad 
if  it  be  not  produced,  eertifioatian  will  be 
granted  against  it.  The  parties  ehieiy  is- 
terested  in  tbe  deeds  to  be  trananned,  btib 
granters  and  grantoea,  or  tbeir  r«prMenta- 
tives,  must  either  be  made  parties  to  the  st- 
tion,  or  consent  expressly  to  the  traasKmiag 
of  the  deeds.  AU  others  pratending  intareK 
may  be  cited  odictolly.  St»ir,  iJL  iv.  tit.  31; 
Jfore's  NoUt,  ccclxxxiii ;  Bnk.  B.  iv.  tit  1, 
§  53 ;  Baak.  B.  ii.  p.  632  ;  J^rid.  S^ 
i.  108,  iii.  267  ;  Tail  on  Sndtiux.  p.  202,  a 
teq.     See  Evidaux,     Friml^ed  Sttmtmau, 

Traveller.  The  powers  of  a  aorcutik 
traveller,  or  rider,  are  regulated  by  tbe  lanss 
of  his  commimion ;  but  he  has  also,  by  vm- 
torn,  an  implied  power  to  receive  payment  fv 
his  principal,  and  to  take  orders  for  hiB, 
which  the  principal  is  bound  to  pwfsfB. 
BeWi  Brine.  §  231,  a%i  iwtWitw  Hm^  cstsi 

TiaTWie  ;  in  Boglish  l&w,  tbe  draial  «f  a 
matter  of  fact  alleged  in  the  dedaraticK,  sr 
pleadings,     Tomlin^  Diel.  h.  t. 

TreuoB.  By  the  older  law  of  S<«tlaa< 
treason  was  either  proper  or  statatoiy  tto 
first  comprehending  all  facta  whick  were.bt 
common  law  or  by  statute,  held  to  b*  hig^ 
treason  itself,  committed  againat  the  state  sr 
iU  head  (see  1424,  e.  3,  4;  1449,  a.  33; 
1455.0.54;  \5M.c.Ud;  1661.0.5;  166S, 
c.  2;  1689,  o.  1,  2 ;  1703,  c  1.3);  tWec 
cond  oomprebending  all  facts  whiob,  thoti^ 
in  thems  •    ■       -  ^ 

of  treaao  gr- 

mity  puE  i ; 

1592, 0.  i); 
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the  Bbgliah  treaaon  law  ia  26  Bdw.  III.  steL 
£,  c  2,  which  declares,  that  it  Ib  treason — 
1.  TQcompusor  imagine  tfaedeathof  the  King, 
meaniBg  also  the  Queen  Regnant  (though 
not  her  hnsband),  the  Qneen,  or  their  eld- 
est aoo;  which  inclndes  the  mere  detigning 
even  of  auoh  a  deed,  if  evinced  by  overt  atl, 
affording  erfdenee  of  meani,  eren  remotely 
tfmplojed  to  aooompliah  it.  Bnch  orert  acts 
■re—lying  in  wait  in  order  to  attempt  the 
life  of  the  King;  providing  arms;  prepar- 
JBg  polMn  ;  sending  letters ;  assembling  and 
oonsBlling ;  presuMe  at  eonsaltation,  with 
sobsequent  eoneealment  of  the  scheme,  and 
previous  knowledge  of  the  purpose  of  assem- 
hlfng ;  ofleriog  money,  whether  accepted  or 
not ;  or  in  any  other  way  instigatbg  or  abet- 
ting to  kill  the  King.  As  alio,  every  act  of 
w-bich  danger  to  the  King  it  the  natnral  eon- 
B«{nen«e;  asmarching  ioarrayagainathim; 
fortifying  in  resiatance  to  hii  authority  ;  en- 
listing men  to  depose  him  ;  taking  measares, 
by  subscribing  bonds,  associatitig,  writing  let- 
ters or  otherwise,  to  imprison,  or  get  forcible 
or  fraaduleat  possession  of  his  person ;  con- 
spiring, or  taking  measures  to  levy  war,  or 
raise  insurrection  against  his  person  or  go- 
vemment,  or  constrain  any  of  his  sovereign 
acts ;  soliciting  or  concerting  measures  with 
a  foreign  power  to  invade  the  country,  or 
going,  or  even  displaying  a  purpose  of  going, 
abroad  with  that  view.  The  same  observa- 
tions hold,  though  not  so  rigorously,  ae  to  the 
Qneen-consort  and  the  eldest  son,  in  so  far  aa 
tb«ir  different  statut  allow  the  application; 
FonUr,  p.  195,  et  teg.,-  Bla^.  vol.  ir.  p.  79, 
tt  leq. ;  Hum*,  t.  606,  el  feg.  The  act  36  Geo. 
III.  e.  7  makes  it  tieason  to  ampatg,  devite 
«r  intmd,  the  death,  or  bodily  harm  tending 
to  tbedeatb,  maiming,  wounding,  or  restraint 
of  the  King;  or  the  depriving  the  King  of 
his  style  and  honour ;  or  levying  war  against 
him  within  the  realm,  to  make  him  change 
hia  measures,  or  to  intimidate  or  constrain 
«Hher  Hooso  of  Parliament;  or  moving  any 
foreign  power  to  invade  the  realm— provided 
that  such  compassing,  &e.,  be  published  by 
writing,  printing,  or  other  overt  act.  No 
writing  anpubliEriied,  and  purely  Epeeulative 
(as  without  a  definitive  reference  to  purpose), 
is  treasonable.  But  alt  writings,  even  un- 
pablisbed,  which  refer  to  any  treasonable 
Bcfaeme  set  on  foot,  or  to  be  set  on  foot,  and 
all  werdi  and  opinioDS  writton  and  published 
exprsesiug  a  general  hostility  to  the  King's 
life,  are  treasuiable.  Words  merely  spoken 
do  not  amount  to  treason,  except  as  e%pound- 
iag  acts  into  treason,  e.g.  in  consultations  or 
advices  to  kill,  te.  The  King  means  also  the 
Prince  Eegent — 67  Gea.  III.  c.  6  ;  and  gene- 
rally that  person  who  is,  as  head  of  the 
State,  in  possesaion  of  the  Crown,  whether 


rlghtftilly  or  not,  as  none  tan  be  punished  for 
obeying  the  powers  that  be  at  the  time ; 
11  Heniy  VII.  c  1 ;  excspt  perhaps,  in  the 
case  of  voluntarily  and  altreaeonsly  aeting 
against  a  rightful  King  dispossessed  by  a 
usurper,  which  Is  certainly  treason.  %  It  i» 
treason  tevlolat«,  whether  with  or  without  con- 
sent, Ae  Queen,  regnant  or  not,  or  the  wife 
of  the  eldest  son  (while  in  these  characters), 
or  the  King's  oldest  daughter,  while  unmar- 
ried. 8.  To  levy  war  against  the  Kinf 
within  his  reofat.  This  includes  every  act 
deliberately  aad  directly  defying,  and  forcibly 
opposing  or  instantly  threateung,  or  begift- 
niug  so  to  oppose,  the  authority  of  the  SMte, 
as  a  whole,  and  as  represented  by  the  King 
as  its  head,  whether  that  defiance  it  intended 
as  the  means  or  at  the  end  of  action,  oT 
whether  the  King  himself  or  the  organs  of 
Qovernment  are  so  opposed.  The  narrow 
seas  are  held  within  the  realm  ;  so  that  to 
assail  King's  ships  on  them  is  treason.  4. 
Adhering  to,  or  asisting  or  corresponding 
with,  the  King's  enemies,  anywhere,  whether 
rebels  or  foreign  foes,  without  the  excuse  of 
compulsion,  ue,  reasonable  fear  for  life  er 
person.  Where  rebels  are  assisted,  it  beeomM 
a  levying  of  war.  Enemies  need  not  be  act- 
ing under  authority  of  their  respeotive  go- 
vernroeats,  or  of  any  government ;  and  the 
King's  allies  or  stipe odiariee  are  identified 
with  himself.  5.  To  eounterfeit  the  King's 
Great  or  Privy  Seal ;  and  (by  7  Anne,  o.  21) 
to  counterfeit  the  seals  used  in  Scotland.  6. 
To  counterfeit  the  King's  money,  or  bring 
false  money  ieto  the  realm  to  be  paced  as 
tme.  No  issning  is  necessary.  But  issuing 
is  not  treason  of  itaelf.  Gold  and  silver  alone 
are  the  King's  money;  though  counterfeiting 
copper  is  made  felony  1^  2  Geo.  III.  o.  40. 
7.  To  kill  the  Chancellor,  Treasurer,  or  any 
of  the  King's  Justices,  or  (by  7  Anne)  the 
Supreme  Jndges  in  Scotland,  provided  they  be 
in  their  places,  and  in  the  exemition  of  their 
official  duty.  By  the  act  1  Anne,  stat.  2, 
0.  17,  an  endeavour,  by  any  direct  and  overt 
act,  to  hinder  the  succession  to  the  Crown  of 
the  person  nearest,  aceordlDg  to  the  limitations 
of  the  Act  of  Settlement,  is  treason;  and  by 
6  Anne,  o.  7,  it  ia  treason  to  maintain  and 
aSirm,  advisedly  and  directly,  by  writing  or 
printing,  tliat  any  person  has  right  to  the 
Crown  of  these  realms,  otherwise  than  tnT  the 
Aet  of  Settlement,  or  that  the  King  and  Far- 
liaraent  cannot  make  laws  to  bind  the  Crown 
and  deeeent  thereof.  But  to  do  the  same  by 
teaching,  preaching,  or  advised  speaking,  does 
not  amount  to  treason.  By  13  and  14  Will. 
III.  0.  3,  it  is  treason  to  hold  correspendenee 
any  how  with,  or  knowingly  to  remit  money 
or  aid  to,  or  for  the  use  of,  the  Pretender,  or 
«iy  employed  by  him.   By  17  Goo,  III.  o.  39, 
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the  Hku  U  declared  in  regard  to  his  sons ;  and 
he,  or  his  sons,  or  his  amiEsaries,  landing,  or 
attempting  to  land,  or  beiug  found  within 
Grent  Britain,  are  held  guilty  of  treason. 
9.  There  are  four  offences  which,  as  regard- 
ing the  Popish  faith,  are  treason — viz.  any 
Fupiah  priest,  born  in  the  dominioos  of  Eng- 
land, and  coming  here  from  beyond  seas,  or 
reraaioiDg  liero  three  days,  without  confor- 
miog,  is  guilty  of  treason  by  27  Kliz.  c.  2. 
Any  person  twice  convicted  of  advisedly  main- 
taioiog  or  defending  the  Pope's  jurisdiction 
here,  is  also  guilty  by  5  Gliz.  o.  I.  The  using 
any  bull,  or  instrument  of  absolution  or  re- 
conciliation, obtained  from  the  see  of  Rome, 
is  treason  by  13  Eliz.  c.  2,  Pari.  2  and  3 ; 
and  by  3  James  I.  c.  4,  any  born  subject 
either  withdrawn  from  his  allegiance,  anifre- 
conciled  to  the  see  of  Rome,  and  promising 
obedience  thereto,  or  to  any  other  prince  or 
state,  or  endeavouring  to  persuade  to  such 
spostHsy,  is  guilty  of  treason.  But  these  acts 
are  obsolete.  10.  By  I  Mary,  stat.  2,  c  6,  it 
is  treason  to  counterfeit  foreign  coin  of  gold 
or  silver  oarrent  (by  consent  of  the  Crown) 
within  the  realm,  or  to  forge  the  sign-manual, 
privy  signet,  or  privy  seal.  By  1  and  2  Wil- 
liam and  Mary,  c.  11,  it  is  treason  to  bring  in 
any  such  connterfeit  foreign  money,  with  in- 
tent to  utter.  By  5  Bliz.  c.  11,  whoever  shall 
wash,  dip,  round,  or  file — and  ij  18  Eliz. 
0.1,  whoever  shall  impair,  diminish,  fhleify, 
scale  or  lighten  the  proper  or  the  permitted 
coin  of  this  realm — is  guilty  of  treason.  By 
8  and  ^  Will.  IIT.  c.  28,  made  perpetual  by 
7  Aunei  c-  ~S,  it  is  treason  Iwowingly  to  make, 
mend,  huy,  sell  or  have,  or  take  out  of  the 
Eing'a  mint,  any  instrument  proper  for  coin- 
ing alone,  or  to  mark  on  the  edges,  colour, 
gild  or  case  over  any  coin,  or  even  round 
blanks  of  base  metal,  to  resemble  current 
coin.  By  15  and  16  Geo.  IL  c.  28,  it  ia  trea- 
son to  alter  or  colour  silver  current  coin  to 
look  like  gold,  or  copper  to  look  like  silver. 
Formerly  none  of  these  oCfenoescould  be  tried 
hut  as  treason.  7or  the  more  recent  law,  see 
Coining. 

All  accessaries,  whether  before  or  after  the 
fact,  are  principals  in  treason.  Treason  may 
be  committed  by  all  who  owe  alkgiance.  Al- 
legiance is  either  natural,  viz.  that  of  a  born 
subject,  which  he  cannot  by  hb  own  act  shake 
off  during  life  ;  or  loct^,  which  is  as  binding, 
while  it  lasts,  aa  the  natural,  and  is  owed  by 
every  foreigner  while  he  resides  in  Britain, 
even  though  his  Q-overument  should,  during 
that  period,  go  to  war  with  Britain ;  'and  even 
though,  on  such  a  war  occurring,  he  quits 
Britain  himself,  hut  leaves  his  family  aud 
effects  here  voluntarily.  Foreign  amhas- 
aadors  are  guilty  of  treason  when  i' 
attempt  the  King's  life.    In  other  case 


offence  as  ambassadors,  they  become  nervlf 


Trial  in  Scotland  for  treason  Is  conpelfnl 
to  the  Court  of  Justiciary,  and  to  aoj  nis- 
mission  of  Oi/&r  and  Terminer  appointed  by  tlM 
Crown,  and  containing  at  least  ihre*  iMrds  rf 
Justiciary  (see  7  Anne),  of  whom  <mc  iaU 
of  the  quorum.  At  the  desire  of  the  LoH 
Advocate,  any  trial  for  treason  pending  Mm 
the  commission  may,  by  a  certiorari  nmisr  tlit 
Great  Seal,  be  transferred  to  the  Jnrtiaiij 
Court ;  but  a  proMCutlon  takes  place  nn, 
not  at  the  discretion  of  the  Lord  Adcodfe, 
but  on  a  bill  found  by  a  grand  jury,  u  a 
England.  The  petty  jury  consists,  not  of 
fifteen,  bnt  of  twelve  men  taken  from  tin 
county  within  which  the  treason  is  alleged 
to  have  taken  place,  or  within  which  ibt 
Courtsits,  ifon  the  trial  of  treason  commillfii 
abroad ;  which  jury  must  be  unanimou  it 
agreed  in  their  verdict.  See  Jury.  Triilit 
absence  for  treason,  and  trial  after  doth, 
which  last  was  allowed  by  Parliament,  Det 
10, 1540,  are  abolished  by  7  Anne.  Two  mt- 
curring  witnesses  to  each  overt  act  libdH 
or  one  witness  to  each  of  two  or  more  oRit 
acts  of  the  same  species  of  treason,  are  r^ 
quired ;  1  Edx.  Vt  c.  12 ;  5  and  6  fitie.  FI. 
c.  11 ;  1  and  2  Philip  and  Mary,  t.  lO.unl 
7  Will.  IIT.  c.  3 ;  hut  one  witoess  wfll  soffit* 
to  establish  any  other  and  extrinsic  cutsd- 
stance,  such  as  a  former  confession.  Jaditiil 
confesaion  at  the  bar  convicts.  Ilie  gnad 
jury's  bill  must  (except  in  trial  foranatlfnp 
at  assassinating  the  King)  be  found  wiilu!i 
three  years  from  the  date  of  the  lilhiKt- 
The  panel  may  see  his  indictment  and  liai 
of  witnesses  and  jorors  ten  fVee  days  befbft 
trial  (7  Anne,  21),  and  may  challenge  thiitT- 
five  jurors.  He  may  compel  the  appeanna 
of  his  witnesses,  aad  employ  coutEol  to  b 
defence;  Fo»Iw,  ii.  230. 

The  punishment  of  high  treason  isM*,l7 
54  Geo.  III.  c  146,  that  tho  offender  sliU 
he  drawn  on  a  hurdle  to  the  place  of  eicn- 
tion,  and  there  he  hanged  by  the  nett  mul 
he  be  dead,  and  that  atterwards  his  \fii 
shall  be  severed  from  his  body,  and  his  bnij 
divided  into  four  quarters,  and  dbposed  nf  *■ 
the  King  shall  think  fit;  with  power  tattu 
King  to  direct  that  the  offender  shall  not  bt 
drawn  to  the  place  of  execution,  and  that  i« 
may  not  be  hanged  but  beheaded,  and  iho 
to  direct  as  to  the  disposal  of  the  body,  to. 
From  the  date  of  the  treason  the  traitor^ 
moveables  are  confiscated,  and  his  herits^ 
and  honours  are  forfeited  for  ever  by  hinurli' 
and  his  heirs,  though,  on  the  fkilnrc  of  heic^ 
an  entailed  estate  returns  to  the  next  snt^ 
stitute.  Debts  heritablyeecDredsrenotftr- 
fuited;  but  personal  debts  are  at  eomim 
law,  although,  on  the  Rebellions  I7I5  i»l 
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1745,  peraoDal  debtt  were,  by  iiatnte,  allowed 
to  be  claimed.  Forfeiture  extends  to  the 
eaMfi  even  of  an  apparent  li«ir.  By  corrnp- 
tioD  of  blood  in  consequence  of  Eentence  for 
treason  (a  staui  which  nothiag  short  of  an 
Act  of  rarliament,  not  even  a  pardon,  can 
reraoTo),  neither  the  offender,  nor  any  one 
irho  traces  coaneation  through  him,  can  suc- 
ceed. ifuBM,  i.  506,  et  seq.;  Ersk.  B.  iv. 
fiL4,  5  20,el<e<;.;tit.  4,  §  110;  B.  ii.  tit.  5, 
§  9  ;  Ba»k.  B.  ii.  tit.  3,  §  46,  et  seq. ;  tit.  19, 
§5  26-8 ;  54  Gm.  III.  o.  146 ;  TomliM'  Diet. 
h.t.:StaiT,'B.n.  tit.  3.  §  66;  B.  iii.  tit.  3, 
€  28 ;  Mor^t  Notes,  p.  ozci. ;  Swint.  Abridg. 
I.  (.;  Kama'  Stat,  laa  Abriclg.  h.  (.;  Wat- 
ton's  Stat.  Law,  A.  I. ;  BuUh.  Jusl.  of 
Teau,  i.  436  ;  Taifg  do.  h.  I.  ;  Shaw't  Digut, 
p.  148. 

Treason,  HisiNrUlini  o£  Sea  Migpritum 
of  Treason. 

tTreworer,  Lord,  of  SootUnd.  The  duty 
of  the  Xiord  Treasurer  was  to  examine  and 
pass  the  aowunts  of  the  sherifis  and  others 
GoDcerued  in  levying  the  reyenues  of  the 
kingdoDi,  to  receive  resignations  of  lands  and 
other  Buhjects,  and  to  revise,  compound,  and 
pass  Bignatures,  gifts  of  tutory,  &c.  Id  1663, 
bs  was  declared  Fresidant  of  tJie  Court  of 
Excheqner.    Erdc.  B.  i.  UL  3,  \  30. 

TresADTea.  Trtamre-irovt,  i.e.,  .treasures 
dug  out  of  the  ground  or  out  of  buildings,  or 
found  in  the  sea,  and  the  owner  of  which  Is 
Dnlinown,  fall  to  the  Crown,  according  to  the 
maiim,  Quod  nufli'iu  est, Jit  domim  regis,  Brsk, 
B.  ii.  tit.  1,  §S  6, 12 ;  SUtk,  B.  ii.  tit.  1,65; 
tit.  iii.  5  60  ;  B.  iii.  tit.  3,  §  27  ;  lore's  Notes, 
p.  CElvi.;  Bank.  I  86,  211;  BeWs  Frinc. 
§  1293;  niusL  lb. 

Trees.    See  Tiv^itr.    Planting. 

Trespasa.  It  follows,  from  the  exclusive 
right  of  property,  that  a  proprietor  is  entitled 
to  prohibit  all  trespass  within  his  grounds, 
nod  to  bring  an  action  of  damages  against  the 
trespasser.  Such  prosecutions  may  be  brought 
before  justices  of  the  peace.  Trespass,  by  tra- 
Telling  through  wheat,  is,  by  statute,  made 
liable  to  the  penalties  of  L.IO  Scots  for  the 
first  offence,  L.20  Soots  for  the  second,  and 
forfeiture  of  moveables — which  Mr  Blair  says 
may  practically  he  interpreted  as  an  arbitrary 
fine — for  any  subsequent  offence,  and  the  pen- 
alties go  to  the  public.  For  trespases  in  pur- 
suit of  game,  and  in  relation  to  plaotiog  and 
inclosing,  see  the  articles.  Game  Laws.  Plaat- 
ing  and  IncMng.  Action  of  trespass  pre- 
scribes in  three  years,  if  understood  to  he 
included  in  the  oipresston,  "  and  others  of  that 
tori"  occurring  in  1573,  c.  81,  which  so 
limits  actions  of  apuitzie  and  ejection.  Other 
remedy  is  oompetent  after  expiration  of  tliree 
years ;  but,  after  the  lapse  of  that  period,  the 
pursuer  Uuos  hia  right  to  prove  his  damage 
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by  his  own  oath  in  litem.    Enk.  B.  iii.  tit.  7, 
§16;  Bani.  B.  ii.  tit.  12,  §  11. 

Trial  for  CrimeB.  See  Chnniwi  PnwMuItwi. 

Tribjila;  a  flail  for  thrashing  out  com. 
Skene,  h.  U 

Tpont-FisMng.    The  right  of  trout-fishing 
is  conveyed,  along  with  lands,  as  part  and 
pertinent.     The  right,  however,  may  be  re- 
served or  transferred  to  a  stranger.    No  one 
standing  on  a  highway,  or  on  public  ground 
contiguous  to  a  stream,  has  right  to  angle  in 
the  stream,  a  stream  being  the  property  of  the 
parties  through  whose  ground  it  flows.    Ac- 
cordingly, in  the  case  of  Ferguson  t.  Shireff, 
July  18, 1844,  6  D.  1363,  the  defender,  who, 
as  one  of  the  public,  had  a  right  of  way  along 
the  bank  of  a  stream,  was  interdicted  from 
fishing  in  the  stream  where  it  adjoined  the 
road.    In  the  case  o^Lord  Somervilte  v.  Smith, 
Dec.  22,  1859,  22  D.  279,  a  proprietor  of 
land 
and 
Gshi 
be  e 
flshi 
with 


not  to  prejudice  the  salmon-fishing;  Car- 
michael,  Nov.  20, 1787,  M.  9645.  The  doc- 
trine that  trout-fishing  is  an  accessory  of  the 
adjacent  land,  was  confirmed  in  Mackenzie, 
May  26,  1830,  %  S.  A  D.,  affirmed  May  14, 
1832;  and  in  Macdonald,  Dec.  4,  1636,  15 
D.  B,  M.  259.  In  this  last  case  the  rule  was 
establislied,  that  the  proprietor  of  the  adjacent 
lands  does  not  lose  his  right  to  the  trout-fish- 
ing by  mere  abstinence,  but  hy  exclusion  on 
the  part  of  anothar  claiming  the  right.  See 
alfiofiw-Ses,  May  31, 1826,4  S.<tD.650;Be«'» 
Priac.  §  747  ;  lilust.  ib. ;  Hvteh.  Just.  ii.  562. 

Trover;  in  English  law,  a  form  of  action 
which  lies  against  a  person  for  the  conversion 
or  appropriation  to  his  own  use  of  any  personal 
property  in  which  the  plaintiff  has  a  general 
property  as  owner,  or  special  property  as  car- 
depositary,  &c.  The  action  is  brought 
tcover  the  specific  chattels  tbeioselves,  or 
damages  for  their  conversion,  Tomlint'  Diet. 
h.  t.    See  Detinue. 

Trust.  A  subject  Is  convoyed  in  trust 
when  the  person  to  whom  it  is  conveyed,  and 
who  is  called  the  trustee,  does  not  acquire  an 
unlimiEed  right  of  property,  but  holds  the 
subject  for  the  purpose  of  applying  it  to  cer- 
tain uses,  expressed  or  impSied.     Trust  is 
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etther  volnntarj,  conHtUnted  by  a  dispoiitton 
of  tbe  truster,  or  judicial.  A  canvejance  !n 
trnst  is  completed  bj  deliver;  of  tlte  move- 
able! and  bj  usdne  in  the  beritf^.  The 
completion  of  the  conveyance  denudes  the 
trnster,  and  prevents  his  creditors,  or  othen 
coming  in  bis  place,  from  attachiog  anything 
bat  the  reversionary  interest  after  the  pur- 
poses of  the  trust  are  fulftiled.  The  convey- 
ance may  be  either  absolute,  with  a  back-bond 
or  other  acknowledgment  granted  by  the 
trnstee  that  he  holde  the  subject  for  the  pur- 
poses of  the  trust ;  or  it  may  be  ex  facie  a  trnst- 
conveyance.  In  our  earlier  law,  it  was  cus- 
tomary to  grant  absolute  dispositions  without 
receiving  any  back-bond ;  aod  presumptions 
and  parole  evidence  were  admitted  to  establish 
the  trust  against  the  trustee  or  his  represen- 
tatives, although  not  against  bis  singular 
■uccessor.  But  it  was  afterwards  enacted, 
that  no  action  for  declaring  a  trust  shall  be 
sustained,  unless  the  trust  be  proved  by  oath 
of  party,  or  by  a  written  acknowledgment  of 
trust  from  the  trustee ;  1696,  c.  26.  A  formal 
back-bond  of  trust,  however,  is  not  indispen- 
sable ;  it  is  competent  to  prove  the  trust  by 
writings  under  the  hand  of  the  trustee  im- 
porting an  acknowledgment  or  admission  of 
tmat;  ifac/bWan*,  Hay  23, 1837, 15  5.<*  C. 
978.  It  has  been  decided  that  circumstances 
may  be  admitted  to  prove  trnst.  And  where 
the  acknowledgment  of  trust  is  destroyed  by 
accident  or  fraud,  the  trust  raay  be  proved  by 
parole  evidence.  It  is  competent  to  prove 
the  existence  of  a  trust  as  between  two  third 
parties,  pro«(»/ejn«;  and  the  act  1696,  c.  26, 
only  applies  to  the  case  of  proper  declarators 
of  trust  by  the  truster,  or  those  In  his  right, 
against  the  trustee ;  Lord  Elibank,  Nov.  16, 
1827,  GS.  S  D.  69.  An  acknowledgment  of 
trust  by  the  representatives  of  the  trustee, 
combined  with  other  circumstances,  was  found 
sufficient  to  establish  trust.  The  persons  hav- 
ing the  beneficial  interest  under  a  trust  are 
properly  creditors  having  a  preference  over 
the  private  creditors  of  the  trnstee.  Persons 
not  yet  born  may  be  the  creditors  under  a 
trust.  The  beneficial  interest  ii  heritable  or 
moveable  according  to  the  nature  of  the  pres- 
tatious  directed  to  be  made.  See  Jus  Crediii. 
A  voluntary  trust-disposition  is  often  had 
recourse  to  tbr  securing  property,  which 
might  otherwise  be  exposed  to  the  acts  and 
deeds  of  the  person  in  possession  ;  as  iu  mar- 
riage-contractii,  in  fkmily  settlements,  and  in 
the  constitution  of  liferents,  where  it  is  proper 
that  the  fee  should  not  be  ^n  pendente.  It  is 
also  employed  by  debtors,  whether  companies 
or  individuals,  who  may  desire  extn^udicially 
to  wind  up  their  affairs,  and  to  settle  with 
their  creditors.  And  where  the  conveyance 
il  not  struck  at  by  the  act  1696,  c.  6,  or 
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1621,  e.  IB,  a  Voluntary  tnutmky  be  grasM 
for  Uie  purposes  of  sale  and  distribuluM. 
Those  creditors  who  aeeede  to  the  traa  will 
be  bound  by  the  sale,  distribntioa,  and  othir 
transactions,  in  terms  of  the  tnut,  and  by  tin 
deeds  of  the  trustee,  in  the  eiereiae  «S  dis- 
cretionary powers  committed  to  him.  Bai 
no  voluntary  trust-deed,  howerer  nseie^ 
tionsble,  can  stop  the  diligenco  of  erediwn 
who  have  not  acceded  to  it ;  Ersk.  E.  ii. 
tit.  1,  §  45.  Hence,  those  creditors  wfao  do  not 
assent  may  proceed  with  diligence  agaaiia 
the  estate,  directed  either  againat  the  gnater 
or  his  heirs,  or  against  the  tnate«.  Bet 
adjudication,  or  other  real  diligeoee  Ikm 
used,  will  not  divest  the  trtntoe,  or  creates 
preference  over  the  trust  oreditora,  if  tb»  tnst 
conveyances  have  been  completed  befora  the 
commencement,  or  the  asing,  of  the  real  dib- 
gence.  The  expense  of  the  diligence,  fao«(n«r, 
is  legally  chargeable  against  the  tmat  wtato. 
Where  the  conveyance  to  the  tHEtee  it 
completed  according  to  the  nature  of  tfct 
subjects  or  rights  conveyed,  as  by  dalivery  rf 
moveables,  or  sasine  in  heritage,  whether  it 
be  a  conveyance  t'a  gramio  conditional,  or  aV 
solute  with  a  separate  declaration  of  bvt, 
the  estate  is  f\illy  vested  in  the  trwtee  fot 
the  purposes  of  the  trust ;  althongb  the  iati 
should  contain  no  list  either  of  the  awtit«i 
for  whose  behoof  it  is  granted,  or  of  tb* 
truster'a  debtors-  According  to  ProfescK- 
Bell,  those  creditors  who  are  enum«r«tod  ia 
the  trust-deed  as  recorded  have  a  real  seca- 
rity;  but  "whether  a  trust-deed  will  gin 
preference  to  creditors  whose  names  are  aol 
enumerated,  and  the  amount  of  their  debti 
recorded,  is  a  question  not  yet  settled;' 
B^'i  Princ.  §  1996.  The  competitkn  be- 
tween the  acceding  creditors  or  the  tmstsh 
and  those  creditors  who  panne  sepanl* 
measures,  is  regulated  by  the  completion  of 
their  respective  rights,  with  due  regard  It 
pari  fMS*  preferences,  and  to  the  re^lalioH 
of  the  Bankrupt  Statutes.  See  C^nytukti  mi 
Confident.  Bankrupt.  Bwt  any  erediter  s^ 
pearing  under  the  trust,  before  actaal  divi- 
sion of  the  funds  has  commenoed,  will  not  h* 
excluded  by  a  condition  in  tbe  trnet-deel 
tending  to  limit  the  benefit  of  it  to  tiMse  wbe 
appear  within  any  fixed  time.  The  Mtateis 
vested  in  a  voluntary  trustee,  even  witkovt 
his  acceptance.  And  if  he  is  unwiUiBg  ts 
act,  he  has  merely  to  execute  a  conveyaBce 
to  whomsoever  the  debtor  or  cre4it«rs  amj 
recommend  as  his  subatitnte.  (treat  dakj 
in  accepting  will  be  held  as  a  reaaneiatML 
See  Darhnff,  Jan.  14,  1824,  2  S.  a  D.  607. 
Where  the  trnstee,  acquiring  a  trast  withest 
mention  of  heirs  and  aaaigneee,  dies,  the  right 
wilt  notwithstandmg  subust  in  the  peraooi 
of  his  repreaentaUves  for  the  benefit  of  all 
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bftTi^  intra-Mt}  »nd  in  mub  »  cum,  as  the 
truster  ia  slreadjr  divceted,  the  oorrect  pro- 
cedaraia  by  motion  of  adjudicAtion  uiddeela- 
retor  ftt  the  intttuiM  either  of  the  craditora 
ntmunaiin,  or  of  a  trnstee  to  vhom  tliej  have 
for  this  purpose  coovejed  their  debte,  oalling 
the  debtor  or  his  represeutslivea,  the  repre- 
sentatiTec  of  the  fu-mer  trtLgtee,  and  all  coa- 
cemed;  and  the  «oiicbjBioDfl  of  vhicb  will  be 
for  declarator  of  the  trust,  and  for  ot^udico- 
tion  in  favour  of  the  original  trwt  creditors. 
A  similar  procedure  is  resorUd  to  where  it 
beoomee  necesur;  to  remove  the  trustee,  un- 
leas  the  trustee  has  already  bound  himself  to 
deoade  when  required.  A  trusMeed  is  not 
superaededbyatubBequeDtdirapBitianomntvin 
hmffrwm  in  a  eesMw;  L6i&,  June  22,  1821, 
\8.*D.7^.  But,  if  the  truster  be  a  peraou 
against  whom  aequettratioa  may  be  awarded, 
the  private  trurt  may  be  Buperseded  by  a 
sequeitration  proseeding  on  the  application 
of  uiy  lon-aeceding  creditor  to  the  reqainte 
voine,  or  on  tfae  application  of  the  tniater 
himself,  if  he  deem  it  advisable;  in  whieb 
case  tbe. private  Irnatee  is  bound  instantly  to 
denude  In  bvour  of  tbe  trustee  under  the 
■eqnestration.  See  TrvttM.  Sequettration. 
Accession  on  the  part  of  creditors,  although 
not  indiipansoble  to  a  volnntory  trust,  mokes 
it  more  complete  and  effective.  A  trustnleed 
for  creditors  not  acceded  to,  wo*  held  not 
sufficient  to  divest  the  granter,  so  as  to  in- 
validate a  subsequent  couveyaiice,  with  which 
tiie  trustees  did  not  souipete ;  Barbour,  Jan. 
25, 1831,  S  S.^D.  SM.  Where  tbe  acces- 
sion is  expreated  by  a  deed  of  accession,  the 
signiUnre  of  each  creditor,  or  of  his  manda- 
tary, attested  by  witnesses,  if  the  signatures 
are  uparaiim  affixed,  binds  him.  But  an 
inhibiting  creditor  is  not  understood,  in  ac- 
ceding, to  depart  from  his  inhibition,  unless 
by  a  special  agreement  to  renounce  bis  pre* 
ferenoe^  Vhe  terms  of  a  deed  of  accession 
vary  according  to  the  nature  of  the  MTaQge- 
ment  with  tbe  creditors ;  but,  in  the  ordinary 
case,  it  contains  a  power  of  arbitration,  ac- 
companied with  a  BubmissioB  and  clause  of 
registration,— a  power  of  management,  sale, 
ftnd  diBtributien,^^  settlement  of  the  periods 
for  dividends,— a  consent  to  a  tiipen»i«re  of 
diligence, — and  frequently  an  agreement  to 
dia^rge,  on  a  certain  CMnpoeition  being 
paid  by  the  bankrupt.  Where  there  is  no 
deed  of  oecessioa,  aecesgion  to  tiie  effect  of 
cheeking  an  attempt  at  an  individual  pre- 
ference is  very  liberally  inferred,  both  from 
direct  acta  and  from  eiroumstanoes  calculated, 
in  common  constrnstion,  to  mislead  other 
credhoreinto  tbe  belief  of  acquiescence.  But, 
in  the  cose  of  MadM,  Gib  June  1822,  i  S.d: 
i^t  466,  acquietcenoe  in  a  trust  ob  debtor  was 
foBnd  not  to  iui^ly  oequieieenee  «■  creditor. 
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And  in  the  oase  of  tbe  Etai  tf  RraadMane, 
Jon.  16, 1824,  2  8.  Sf  V.  621,  Tirtoal  aeces- 
sios  to  a  trust  was  held  aet  t«  bar  odjudicor- 
tion  against  tbe  trustee,  to  enforce  an  obli- 
gation. Accession,  however,  to  the  effect  of 
binding  the  creditor  to  any  important  act, 
wiU  hardly  be  inferred  but  from  evidence 
equivalent  to  express  written  accession.  An 
implied  accession  to  a  trust-deed  was  not  bub- 
tained  where  all  the  creditors  hod  not  acceded, 
and  where  a  subsequent  sequestration  hod 
beenaworded;  £>««, March  11,1823,  25.* 
D.  288.  It  wsM  held  not  to  be  acoeasion  to  a 
trust,  that  a  party  having  a  claim  against  the 
troster,  and  over  the  lands  in  possession  of 
tbe  trustees,  demanded  payment  from  them, 
obtained  a  decree  against  them,  and  charged 
them  thereon;  Cmpbeli,3ulj3,\B29,7  S.it 
D.  826. 

^he  import  of  the  trust-deed  is  interpreted 
according  to  the  plain  meaning  of  tbe  terms 
osed ;  and  whatever  is  necessary  to  the  ra- 
tional interpretation,  and  for  carrying  into 
elPeot  the  purposes  of  the  trust,  is  implied. 
Power  is  sometimea  reserved  to  declare  the 
purposes  of  the  trust;  and  when  this  is  done 
they  may  be  declared  at  any  time,  in  a  teBto- 
ment  or  deed,  unless  such  declaratory  deed 
foil  under  the  law  of  deathbed.  See  Z>eafA- 
hed.  Where  the  gronter  had  claims  for  ame- 
liorations on  a  farm,  which  he  could  not  pro- 
secute till  the  end  of  the  lease,  a  general  con- 
veyance in  trust,  was  held  to  carry  these 
claims,  although  tbe  granter  died  before  tbe 
end  of  the  lease;  Munro,  Dec.  17,  1825, 
i.S.  AD.  328.  A  testator  appointed  trus- 
tees to  purchase  lands  with  his  money,  and  to 
settle  them  in  strict  entail,  "  according  to  th« 
lawand  practice  of  Scotland,"  on  his  eldest  son, 
"and  tbe  heirs  of  his  body  lawfully  begot- 
ten," dui.  It  was  held  that  the  trustees  were 
bound  to  execute  tbe  entail  so  as  to  exclude 
beirs-portioners;  Sprot,  May  22,  1828,  6  S. 
A  D.  853.  A  trust- disposition  of  an  estate 
for  behoof  of  creditors,  with  powers  of  sale. 
subject  to  an  obligation  on  the  trustee  to  re- 
convey  the  remainder,  although  followed  by 
infeftment,  does  not  divest  the  truster  of  his 
radical  right  to  the  lands;  and  therefore,  al. 
thoagh  a  reconveyance  by  the  trustee  be  in- 
formal, tbe  ti-uster  can,  in  virtue  of  his  radi- 
cal right,  execute  an  effectual  entail  by  prO' 
curatory  of  resignation  ;  M'Millan,  Maren  i, 
1831,9  S.  A  i)..551;  affirmed,  June  28. 
1632.  Upon  tbe  principle  that  the  reversion 
remains  radically  in  the  person  of  the  granter, 
it  bos  been  decided  that  it  may  be  adjudged 
by  bis  creditors ;  Campbell,  Jan.  14,  1801,  Jt. 
App.  A^ud.  Ko.  11.  A  formal  trust-dis- 
poution  of  heritage  may  be  revoked  by  an 
English  will,  not  probative  according  to  the 
law  of  Scotland.    After  the  purposes  of  the 
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triul  are  fulfilled,  th«  tnnleu  mut  fMj 
onr  the  midiie  to  the  heir-«t-law,  or  to 
tiw  ereemtora,  Momdiog  to  the  natare  of  the 
BDbJMta  of  whiefa  it  cwuiate ;  aod  if  the  sab- 
jects  be  heritable,  the  beir-at-lav  will  be 
entitled  to  them,  altfaongh  tjie  triuteu  may 
have  had  a  power  of  sale,  which  they  have 
not  foand  it  neeeasary  to  exerciu;  Cathcart, 
Maj'26,18S0,8  5.  AD.  803.  See  also  Bur. 
mU,  Dec.  14, 1826,  iS.^D.  314 ;  and  Angut 
r.  An^,  Dee.  6,  1815  ;  I  R»at's  L.  C.  524. 
A  truBtnleed  having  provided  that  «erbuD 
^eeial  legacies  shoald  be  "  aet  apart,"  sA«r 
which  the  residne  of  the  estate  waa  to  be  di- 
vided iato  fbur  portions,  to  be  also  "  aet  apart 
for  particular  legatees,-"  it  was  held,  t^at 
any  loss  whioh  might  arise  apen  the  traat- 
estate,  by  the  mode  of  iavestment  adopted  by 
the  tmatees,  prior  to  all  the  shares  twing 
■eparately  invested,  mast  be  charged  npon  the 
portionsoftheresidDary legatees;  firaji, June 
4,  1836,  IS  8.  A  D.  866.  Vfae  Court  allowed 
a  party  to  receive  the  rents  of  a  trust  pro- 
perty, the  deatination  to  whieh  carried  it  to 
nim,  failing  issne  of  hii  own  body,  there  being 
no  issue  at  present  in  existence,  gn  cautioD  to 
repeat  in  the  event  of  issue  ;  Blackwood,  June 
11,1833,11  S.AD.6&9. 

A  formal  tmst-disposition  of  herbage  may 
be  rvvoked  by  a  deed  valid  eiUier  by  the  law  of 
the  place  when  it  ta  eseonted,  or  by  the  law 
of  the  maker's  domicile  at  the  time  of  ezeeu- 
tioQ,  although  not  valid  by  the  law  of  Soot- 
land.  SeetheoiMofi^aM'«7VtMfoMV.La:A, 
Jane  6,  1 846.  Also  1  Bost't  L.  C.  667,  tt  Mf- 
See  also  Willa. 

Many  queetione  have  arisea  u  to  the  oom- 
patencj  of  defraying  out  of  the  tmslrfunds 
the  expense  of  litigaUons  as  to  the  trust.  In 
Hveral  eases  the  expense  of  the  diieuaaion  of 
the  validity  of  the  trust-deed  has  been  allowed 
out  of  the  tTu8t.eatate ;  Staintom,  Jan.  17, 
1628,  &  S.  A  D.  363;  ifonwn,  June  30, 
182d,  7  S-diD.  1810 ;  Earl  »/  Stratkmore, 
Feb.  16,1830;  6  £.<»/>.  530  ;  affl  March  23, 
1831,  6  W.  S.  170.  And  the  expenses  of  a 
dtsanasiou  arising  from  the  ambiguity  of  a 
trust-deed  have  been  laid  on  the  trust-funds 
Oriewfi  Truthas,  June  9,  1830,  8  S.  A  1> 
96  J  BTyrfea,  Feb.  17. 1831,  S  8.  A  D.  467 
afF.  April  22,  1633.  Where  it  was  for  the 
benefit  of  the  trust  that  a  question  r^arding 
trustees'  powers  should  ba  judieially  aettled, 
Uie  expenses  of  all  parties  were  allowed  out 
«f  the  trust-estate;  Boierisoa,  March  7, 1832, 
10  S.  A  P.  4Se.  But  the  eipensee  (rf'  a  com- 
petition were  refused  to  be  allowed  out  of  the 
«rust-fuDds  which  were  the  subject  of  it; 
Stmutmvaii,  Jan.  22,  1830,  8  &  A  D.  370. 
See  generally,  on  the  subject  of  Tniat,  B*il' 
Cm.  i.  31,  aiaq.;  ii.  30a,  487,  693;  Er^ 
h.  iii.  tit.  1,  §   32;   B.  ir.  tiL  1>  §  4fi; 
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SUr,  B.  ir.  ti^  6;  tit  46,  {  Sli  Jbrit 
JVblM,lxn.aljs9.,cxU*.  Aiii.jBmtA.Si. 

"-  263;  A>irafV>W.4iaai,«t*^;aiiiri, 

325;  Hmtm'a  Lm^LeOord  smI  Tmamt;  Ml  m 
iWchxar'^nticS;  £l<iMf/vrfe«  ifrntaMefiBa- 
awtMa,  ii.  30-32;  Jwr*^%fea.  SoeaiBBtia 


IVurtM.    Aetatim.    Snjitrwifrr,    bmtkmcf. 

Tnut-Btnd.  AflJtidMliaB  sn.  fiaa.A^ 
tUceHum.    Senite. 

IrBib4>ath.    See  £l«(«*m  Zmm. 

Xtwt,  Breoob  •£    SMBrmA^TnA 

TmiteS-  A  trustee  ia  a  peraaa  mffOUd 
to  aet  is  the  Mfauiaiatntioa,  Ai^Msal,  ecalt 
and  distributioD,  of  an  estate,  ia  tha  mm  if 
the  proprietor,  and  in  the  utmanmr  paAieJ 
out  by  the  eoureyance,  rolttniar7  or  jadiwit 
which  vests  it  in  him.  The  pgFpoi  rfa 
bmst-conTeyanee  may  be  indafiBiMty  lumi. 
But  a  trustee  may  be  considered  aa  kamg 
ri^t  either  to  a  sidvait  ar  to  aa  mialRH 
estate ;  aad  wfaea  having  rigbt  to  aa  na4- 
TMit  estate,  as  having  it  eithar  hj  voiHtoT 
ceuveysmoe  firom  the  bankrupt  aimpiy,  erW 
conveyance  ^m  him  with  acceeaioii  i  otA- 
tors,  or  by  involnntary  or  judieikl  «•■I•S^ 
ance  under  mercantile  imniiiMlsaliaii 

I.  Eatrc^ieial  Trmiitoj—Wh^  tlvk» 
fnna  nppninf sd  in  n  tm^  ihwd;  ntir  lerar.  w 
Binned  jtuntljithB  nBrninatioD  &lk  hr  At 
GrUlureofany  eneaf  tlieBi;  udit^awoUa^ 
pear,  that,  where  net  otberwiaa  gypnaawl  is 
the  deed,  the  nomiaotMm  is  presided  la  k 
joint.  When  the  Mminatiaa  la  -to  tht  «■ 
oeptors  or  aorvivors,  the  iniit  cnbanti  if  ^ 
of  then  aCeeptaadaarviTe.  BatwhsBa^a*- 
rum  is  naaiEd,  it  is  naceKsy  tlist  ik«  a^ 
ber  of  whioh  the  quorvm  conaiats  ifaonU  a^ 
cepb,  anrrive,  awd  aet.  Sea  tfaarwaa.  A  ti*- 
tee  named  a  tme  jwe  aon  ^Loat  aanmr  ia  ifl 
acts,  and  on  bis  death  tbe  nnminafiwi  falk 
Bee  Sbu  Qno  JVon.  A  nugaritj  of  ta^tm, 
nnder  sa  indeGuite  nomination,  is  entittad  tt 
act  in  tlie  neeeswry  ahBenoa  of  tba  oifan; 
OwnpMJ  ami  MaatOyn,  Juos  IS.  I&ai9£. 
A  O.  126.  But  wfaera  a  brut  ia  vwted  ■  a 
certain  number  of  traatees,  a»d  n*  ijaMia 
mentioned,  any  aet  af  extmordinarr  m^hm- 
trstlon  requires  the  eoncDmaee  of  thawh^ 
truateee;  J'rMn,  Jsma  28,  1832,  lO&A^. 
727.  Amv)nty<^ihetiwst«eaimdM-awr' 
riage-oontraet  being  dedkiwd  st  qmnm,  it 
wai  held,  in  an  aetion  in  wUtk  two  of  lb 
trnateea  entered  appaaratne  as  defendn^  Ha 
a  nu^vity  of  the  remaiader,  ^tfcoa^  a^  a 
majority  of  all  -the  bUBteaa,  war*  imtJIlsd  k 
pursue;  &b«b, Mareb 4, 1830,  S&A^.n. 
A  tru^eed,  wurtU  oohm,  does  nat  faB  1> 
the  death  or  non-aec^tance  tf  aoaa  of  ilt 


eaa  be  cenpelled  to  ant,  sidSN  h»  aeu^ 
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Bit  if  iDfefUnmt  dioald  b«  token  n  Uk  Dine 
iritlioiit  fait  knowiadge,  ht  lo^y  be  eompelkd 
ittker  to  set  or  denude.  TrnstMi  wbo  luiie 
>iKO  aecqittd  ftra  not  entitlad  to  tbrttw  np 
ihe  office  befere  tbey  have  eiAcated  tiM  par- 
MMB  of  thv  tmat.  "  Trnrtees  ramt  net 
BMgiiM,  tint,  wbenftTBT  they  ure  tired  of 
Jieir  office,  tke;  een  slip  their  nockB  oat 
if  the  eollar,  aai  leave  the  matter  to  be 
iztrieated  by  the  eowKW-^^^enlMd-  Prui- 
Iml,  in  OirttaiM,  Jan.  '20, 1776, 2  SaiUt,  «7& 
\  troBtee  whose  lUiMurpeiice  it  Oetfeuary, 
nay  be  emipelled  to  eonm*  in-  a  reUMUible 
Lct  of  DummnMnt,  and  if  be  Tefnae,  lie  will 
3»  liable  for  the  damage  tkeraby  incBTred  ^ 
ihe  trost-cBtate ;  j&eni  Lt/tudaA^  Feb.  15, 
18B7,  t  S.  a-D.  Sb&;  aff.  Jaly  7,  18S«. 
t  tr.  rS.  liS;  aha  Kdv.2&,  183S,  11  .S.  AD. 
90.  A  troHtee  is  iindent«odto  act  gratei- 
iotMAj,  imleaa  thetruat-dsed  prorideaa  v«na- 
leratten  for  hia. 

A  triutea  who  Acta  aa  agent  for  the  truster, 
>r  who'enpU^B  the  &sn  af  whlcfa  ho  ii  a 
partner  to  do  ao,  is  oat  entitled  to  reiBniHr»- 
tion ;  Lord&n^  and  Otitara,  Jnne  21, 1866, 19 
D,l.  Swaho  WeOKood's  Tnutea  y.  BoimM, 
Dec.  19, 1866, 19  2>.'187.  Where,  howerer, 
i  truster  eropowera  hie  tmsteei  to  appoint 
tgents  and  feMora,  either  of  their  evn  dUid- 
t»er  or  other  fit  persona,  this  ia  held  to  imply 
ui  intBtitloD  on  the  part  of  the  tnnter,  i^at 
the  peraon  appointed  Aotild  reoeire  rei 
tAioD  iOaodiir  t.  CanuHitrB,  Jmie  18, 
20  D.  1141.  The  powera  of  the  trnrtees  are 
DBually  fxed  in  the  deed  by  wUth  they  are 
Qombated;  but  wb«v  not  ao  fiied,  they  are 
nndeo-stoed  to  be  iiiofa  as  are  escalated  to 
inable  them  to  carry  into  effect  tk»  parposes 
if  the  trust.  Under  a  power  to  ttfasteee  to 
h11  property  and  name  o^minioners  for 
naaaaging  the  tr«at,  it  was  fonnd  competent 
ibr  thetnuteeatoenipowerthecaiBiBiisionerB 
to  sell  the  property;  /«««*,  June  22,  1622, 
I  5.<ti>.518.  IthaaahobeeDfoawllhBta 
jrustee  with  powers  of  sa^,  with  an  nnexe- 
jutedpnicept  in  the  trost-deed,  ntaysell  and 
ueign  the  anwteputed  precept  to  the  piir- 
:faa8ar,to  the  affect  ofentitling  him,  in  virtneof 
(ueh  preoept,  to  take  iafeftneat  in  fe»4iniple ; 
UetMimt  r.  Oamarvn,  4th  Jnne  1.886,  14  D. 
B.  M.  689.  Where  trnatees  were  named 
aarchaBa  lands,  authority  was  granted  them 
:o  purehase  snperiarities,  such  an  acquisition 
aeiug  benefirisJ  to  the  estate;  Sharpi,  Feb. 
11,  1823,  2£.  4ti>.203.  Trusteesniaied  to 
3ay  debts,  and  entail  a  certain  part  of  the 
jstate,  were  aathorised  to  sell  the  part  ^Mci- 
led,  tiie  rest  being  fond  inadequate  te  the 
lischai^e  of  the  debta;  BnkiM,  May  18, 1829, 
7  S.A  D.  £91  Bat  where  the  truster  had 
MDTeyed  hia  whole  estate,  heritable  asd  nove- 
lla, to  trasUeB,  with  ttieefideBt  iatentiiHi 
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that  tlwy  sHoaM  realise  fhe  proceeds  of  a 
certain  portion  of  his  heritage,  and  purchaae 
laDds-to  beentaUed  on  aseriea  of  heirs, other 
than  his'  heii**t-tew,b«t  where  he  had  omit- 
ted to  oonftr  an  express  power  of  sale  on  the 
trosteesi  iiwas  held  in  the  Hoose  of  Lords 
(reversing  the  Jadgmeat  of  the  Oourt  of  Ses- 
sion), that  ahhou^  the  tnrtar^  heritage  waa 
TMted  ia  the  tr^ietoea,  yet,  as  they  had  not 
power  to  dispose  trf  it  lO  as  to  apply  ile  pia 
eeeds  io  the  pnrpoees  of  the  tnut,  ikta  heirs- 
at^aw  Were  not  effbctnally  diiplaeed ;  and 
henee,  that  they  were,  by  neoeeasry  implioa- 
tion,  entiUed  tO  require  the  trastees  to  denude 
in  their  favour  -,  Robertim'*  TrvMUet  t.  AUan, 
7th  March  1832,  10  S.  A  D.  488 ;  Hoase  of 
Lords,  Slst  A«guk  1836, 2  £Asu  am^  JbclMa, 
833.  Trastees  are  liable  i'or  obligation  ia- 
enrred  qe*  trustees,  to  the  extent  of  the  trast- 
estste.  fTrasteee  for  oredlters  taking  posses- 
f  ion  of  a  iXnn  hrid  by  the  lianknipt  ara  liable 
for  the  rente  during  their  possesion,  but  thay 
are  entitled  to  credit  for  the  vi^e  of  the 
effects  s«qaeatraited  t?  the  landlord ;  Fmtlit, 
Dec  18,  IMl,  XH.AD.  223 ;  FtiriU,  Feb. 
12,  1843,  2  5.  *  Di  214.  The  Irustaes  for 
the  oredHore  of  an  insolvent  debtcr  were 
held  liable  for  the  espensesof  an  accountaBt's 
report,  in  asubratasttm  to  which  the  intohent 
was  the  estonsihle  party,  hot  in  which  the 
trasteeis  had  the  real  interest,  and  in  wbiofa 
they  had  t^den  an  active  part ;  Wdih,  June 
15,  1826,  4  5.  <fc  f).  710.  Trnstoes  may  be- 
come personally  liable  beyond  the  amount  of 
the  trust-estate.  Tniatees  become  personally 
liable  where  they  exceed  their  powers.  They 
are  answAvbla  fbr  their  intromiBsioDS,  and 
are  personally  liaUe  in  so  far  as  they  caoaft 
Bcconat  for  them  aecordiog  to  tha  principles 
of  a  trustee's  ocoeuating ;  es,  e.jt.,  where  tli^ 
have  paid  to  one  not  entitled  to  receive  pay- 
ment. Theyarejointljliablefortheir  intra- 
missions,  nitless  the  traster  limit  each  trnstee's 
responitlrility  to  his  own  ictramissioni.  Tras- 
tees who  resist  the  execution  of  their  duty 
become  personalty  liable  ibr  the  cDmequencaa. 
Trusteee  who  brought  an  action  to  ascertain 
die  extent  of  their  powera,  were  fonnd  net 
pereoBftUy  liable  in  exp««ses  of  process;  f^ua- 
Ul,  Deo.  14, 1822,  IS.diD.  89.  Trustees 
who  become  parties  to  an  actlon,'or  sist  them- 
selves in  an  action  already  in  Conrt,  are  per- 
sonally liable  for  the  eipmsea  of  tlieir  anta- 
gonist, if  be  he  eocceeaful,  and  it  is  not  relevant 
for  them  to  ol^ect  that  the  trust-fiinds  are 
exbansted  %  Btia-tto*,  Dec.  4, 1823,  2S.dD. 
M3i  SwU,  Deo.  21,1836,  b  S.  * D.  172; 
Ao^m,  Junel4,1881,  9£.<tZ).728.  This 
rule  is,  however,  euliject  to  modification ;  and 
a  dlstinetitin  has  been  taken  between  trustees 
in  a  sequestration,  whose  commission  gives 
item  an  interest  to  litigate,  and  gratuitous 
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trustees.  Trustees  under  »  prirate  deed  of 
settlement  were  held  not  personally  liable  for 
the  expenses  of  a  litigation  bona  fide  carried 
on  by  them  as  defenders,  to  satisfjr  which  the 
trust-funds  were  inadequate ;  Ptctton,  Nov. 
20, 1829,  6S.d:D.  99.  And  eren  where  a 
trustee  in  a  seqaestration  aists  himself  in  a 
litigation  in  which  expenses  are  ultimately 
awarded,  those  incurred  Ijefore  be  tiecomes  a 
Mrty  can  only  be  ranked  for  on  the  estate  ; 
Kidd,  May  17,  1828,  6  S.  *  J>.  825.  The 
trustee  for  a  bankrupt  litigant  is  not  entitled, 
in  sisting  himself  as  party  to  the  process, 
to  insert  a  qualiBcation  that  be  shall  not  be 
liable  for  the  expenses;  Suciianan,  June  15, 
1827, 5S.d:D.  805.  Gratuitous  family  trus- 
tees were  found  personally  liable  in  payment 
of  a  bill,  granted  by  them  to  a  third  party, 
for  a  debt  due  by  the  truster ;  the  nUto  dta- 
dendi  being,  that  when  they  grant  sucb  a 
liquid  obligation,  they  giro  assurance  of  funds, 
and  pledge  themselves  to  retain  sufficient  to 
answer  the  debt ;  Thoaum,  June  24,  1629, 
7  S.A  D.  777.  Testamentary  trustees,  who 
were  appointed  to  invest  the  residue  of  the 
funds  in  heritable  property,  or  bank  security, 
and  who,  acting  ander  the  advice  of  counsel, 
declined,  on  the  requisition  of  all  concerned, 
to  invest  the  residue  in  Government  stock, 
and  brought  a  process  of  muUiplepoinding 
and  exoneration,  in  which  the  fund  was  paid 
to  those  having  right,  were  found  liable  in 
the  loss  sustained;  MorUm,  Feb.  9,  1827, 
6  S.  <t  D.  322.  A  party  who  accepts  tlie 
office  of  trustee,  and  allows  his  name  to  be 
used  as  such,  cannot  deny  liability  for  the  in- 
tromisuons  of  his  co-trustees,  on  the  ground 
tl^t  he  never  personally  ititromilted  ;  Maclg- 
noat,  Feb.  14,  1827,  ^  S.  A  D.  346.  See 
also  Kennedy,  June  28,  1827,  5  S,  A  D.  852. 
Many  cases  have  occurred,  in  which  trustees 
have  been  found  personally  liable  on  account 
of  their  neglecting  their  duties,  or  exceeding 
their  powers,  &c.  The  following  cases  may 
be  consulted :  Sim,  May  13,  1830,  8  5.  <t  i). 
741 ;  Ch^mer*'  Trustea,  June  23,  1830.  8 
S.  d  D.  961 ;  Hepburn, Dec.  15, 1830, 9  S.AD. 
188;  (?r<tA«n,  March  4,1831,9£'.<»i7.543i 
Jaffray,  Feb.  10, 1831, 9  S.  <fc  />.  416 ;  fr««- 
wood,  June  23, 1831.  9  S.  A  J).  790  ;  And^ 
son,  Feb.  12, 1833,  11  S.  AD.i82;  DoHaid- 
toa,  June  18,  1833,  11  S.  at  D.  740  ;  Bhin, 
Jan.  28, 1836,  14  C.B.  if.  361.  See  also  the 
ease  of  Home  v.  Memiet,  July  10,  1845,  7  D. 
1010.  Trustees  must  keep  exact  accounts; 
they  must  take  credit  only  for  actual  pay- 
ments, and  communicate  fur  the  benefit  of 
the  trust,  whatever  eases  they  may  have  had 
in  paying.  They  must  give  up  to  those  in- 
terested all  acquisitions  made  by  tfaem  in  the 
course  of  their  administration.  They  must 
not  avail  themselves  of  any  rights  purchased 
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by  tliem,  althMtgh  Ikeae  rigbta  tmaj  ba  waA 
as  might  otherwise  hare  come  lata  coi^ati- 
tion  with  those  ooncemed  in  tba  trasL 

Some  trust-deeds  empower  the  trnitew  te 
assume  others  into  the  tmat,  or  to  convey  thi 
trust  to  others ;  and  this  power  may  be  azir- 
cised  on  deathbed.  Where  no  such  power  if 
conferred  on  the  trustees,  and  whera  the  trsB 
fails  before  its  purposes  have  beeo  oompUbsd, 
by  the  death  of  the  trustees,  tb«  Court  ap- 
points a  curator  tonu,  or  judicial  &ctor,  in  like 
manner  as  when  the  nominatioa  baa  iianr  had 
effect,  or  the  party  beneScially  interested  bs| 
proceed  by  declaratory  adjudieatioo,  under 
which  the  trust  will  be  declared  at  an  ea^ 


proceeding  where  the  trust  is  eooceiml  in 
favour  of  the  heirs  and  aasigaeas  of  the  Im 
survivor,  and  where  the  son  of  the  last  surrirgc 
refuses  to  make  up  titles ;  Daiztii,  March  II, 
1756,  M.  16204.  See  Dedaratory  A^tOa. 
iion.  Id  a  case  in  which  the  trustees  disA 
without  assigning  the  beneficial  istantf,  a 
creditor  of  ths  person  holding  the  bene^sl 
interest  was  found  entitled  to  a^i^dge  ;  aad, 
in  virtue  of  that  atljudication,  te  pursue  aa 
action,  the  title  to  pursue  which  waa  od«  of 
he  rights  conveyed  in  the  trust-deed;  G*a^ 
:  KirkpatTiek,  May  30,  1826,  4S.ttD.63»; 
affirmed  in  1830,  4  W.  S.  48.  A  trustee  wke 
becomes  bankrupt  will  tie  ordered  by  tU 
Court  to  denude,  and  acwrolM-  ionia  or  jndiesl 
factor  will  be  appjinted  to  act  in  bis  roaa, 
and  to  call  bim  to  account.  Where  a  tnut- 
settlement  was  conceived  in  favoor  of  tks 
trustees,  and  one  of  two  serviving  tmslMS 
became  insane,  the  Court  granted  antboril} 
to  the  other  trustee  to  wind  up  tba  tno^ 
with  the  full  powers  conferred  on  the  tmsMi 
ifvivor,  but  only  on  condition  of  bis  iai- 
ing  caution;  Fraser,  March  1,  1837,  ISA 
B.  if.  692.  See.  for  eases  in  which  the  Ceoit 
has  supplied  the  failure,  bankmptcy  or  de- 
nuding of  trustees,  1  Shati^i  Digttt,  p.  627. 

A  trustee  appointed  for  behoof  of  tbe  eradi- 
tora  of  an  insolvent  person  not  seqnestoale^ 
is  generally  intrusted  with  full  powen  le 
jlidge  of  claiuis  and  preferencea  in  the  rank- 
ing, or  to  refer  mch  matters  to  arbitratiM. 
He  is,  in  the  ordinary  case,  bound  to  ledfs 
the  sums  received  by  bim  in  a  baok.  in  t£s 
character  of  trustee ;  and  if  this  provisio*  is 
either  not  miide  or  not  observed,  aad  tbs 
trustee  fails  after  a  dividend  has  been  a^ 
vertiaed  and  partially  paid,  the  loaa  Ealls  sm 
on  the  estate,  but  on  the  creditors  fWili^ 
duly  to  apply.  The  general  rules  as  te 
trusteeship  apply  to  the  case  of  a  Tdnntaij 
trust  by  a  bankrupt ;  and  every  snch  triKtM 
who  illegally  refuses  to  denude,  may  be  can- 
polled  to  denude  in  favour  of  a  new  trnitM, 
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or  of  ft  purchaser,  hj  s  declarator  of  tmat. 
Od  Uw  subject  of  extrajndtcial  tnutees  gene- 
rally, cooflult  the  followinff  authorities  :  BeWi 
Cam.  i,  32 ;  Add.  No.  IV. ;  JCw/j  JVofe*  <m 
Siotr,  Iv.,  Ixxvi. ;  Bdft  Prine.  §  199S,  a  »e?.; 
KaMtt"  EquHy,  S34 ;  Hmtter't  Landhrd  and 
Tenant;  BeU  on  Computing  Titles,  91. 

2.  The  trusUe  uwkr  a  tequestration  is  elected 
b;  the  creditors ;  and  his  election  thereafCor 
is  approved  of  by  the  Court  of  Session.  His 
dntj  is  to  carr;  into  effect  the  diligence  which 
brings  the  property  of  parties  sul^ct  to  mer- 
cantile sequestration  under  judicial  adminis- 
tration for  behoof  of  their  creditors.  The 
dnties  of  the  trustee  are  defined  by  statute, 
and  have  regard  to  the  interests  of  all  the 
creditors  under  the  sequestration ;  and  the 
proceedings  of  the  trustee,  in  the  exercise  of 
his  statutory  powers,  are  all  subject  to  the 
reriew  of  the  Court  of  Session  on  summary 
complaint.     See  Bankrupt.     Sequatration. 

Toemay;  an  old  won!  of  doubtful  signifi- 
cation. Skene  thinks  that  in  one  passage 
"implaeiHi  bur^irram  uttVtir  Tuemay,"  it  meant 
the  title  to  sue  or  "do  richt."  He  seems 
afterwards  to  think  it  synonymous  with  twenty- 
twj,  a  word  by  using  which  an  accused  persou 
approved  his  jndge,  so  that  he  could  not  after- 
wards decline  his  Jurisdiction.  Skene,  h.  t. 
Tnmpikei.  See  Hightcay.  TM. 
Tnrpia  Caiua,  An  obligation  to  pay 
money,  ob  turpem  cautam,  cannot  found  an 
action  in  law.  Where  a  gift  proceeds  ex  turpi 
eauta,  if  the  unlawfulness  lie  with  the  giver, 
restoration  can  in  no  case  be  competently  re- 
quired; if  it  lie  with  the  receiver,  it  is  other- 
wise ;  if  it  lie  with  both  parties,  then,  i»  pari 
eatu,  potior  ett  conditio fOStidentiB.  Bank.  fi.  i. 
tit.  8, J  22 ;  Stair,  B.  i.  tit.  7,  §  8 ;  tit.  18, 
$  1 ;  Enk.  B.  iii.  tit,  1,  §  10 ;  Kame^  Equity, 
170,  305 ;  Brown's  Synop.  436 ;  Johniton, 
Dec.  4, 1835, 14  D.  B.  M.  106.  See  Paetwn 
lUicittm,  and  aulhoritia  there  cited. 

Tutor;  is  the  legal  representative  and 
guardian  of  the  person,  and  the  administrator 
of  the  estate,  of  a  pupil,  failing  the  father, 
who  during  his  life  as  admin iatrator>in-Uw, 
is  legally  vested  with  the  powers  both  of  a 
tutor  and  of  a  curator  for  his  children  during 
their  minority.  The  tutor  is  either  a  tittor- 
nominate,  or  a  tulor-at-law,  or  a  tutor-dative — 
a  division  borrowed  from  the  Roman  law. 

A  tnior-nominate  or  testamentary  is  be 
whom  the  father,  who  alone  has  the  power  of 
naming  a  tutor,  has  nominated,  either  in  a 
testament  or  in  some  other  writing,  sufficiently 
indicative  of  his  intention.  A  tutor  so  ap- 
pjinted  has  the  precedence  of  every  other 
tutor.  A  father  may  nominate  any  number 
of  tutors ;  and  if  some  of  those  named  refuse, 
or  are  unable  to  act,  they  are  merely  held 
pro  mm  adjedii;  and  the  nominatioD  holds 
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good  as  to  the  rest,  unless  one  of  them  who 
cannot,  or  will  not  act,  is  named  n'n«  qw>  mm; 
in  which  case,  failing  the  tine  quo  noa,  the 
nomination  falls.  A  tutor-nominate  must  be 
lEyor  before  he  can  act ;  hut  he  is  exempted 
from  the  oath  de  Jideli  adminittTatione ;  and 
although  in  peculiar  cases,  as  of  one  who  is 
tergent  ad  inopiam,  or  of  dubious  character, 
the  Court  may,  ex  nobilt  officio,  ordain  him 
to  find  security,  he  is  not,  generally  speaking, 
bound  in  security  rem  pnpilli  Mlvam  fore. 
The  devising  of  an  estate  to  the  pupil,  with 
provision  of  an  indiridoal  to  manage  it  during 
the  donee's  pupilarity,  does  not  anpersede 
the  nomination  of  a  tutor  by  tJie  father ;  for 
such  a  manager,  although  he  will  have  the 
management  of  the  special  estate  so  devised, 
has  no  control  over  the  person  of  the  pupil, 
andisinnosenseofthe  term  a  tutor,  although 
sometimes  erroneoosly  so  called.  Erik,  B.  t. 
tit.  7,  §  2,  e(  teq.     See  Curatory. 

A  Intor-at-taw,  or  taU>r4egitim,  has  place 
only  where  there  is  no  tutor- nominate,  or 
where  the  tutor-nominate  is  dead  or  cannot 
act,  or  where  he  has  not  accepted.  A  tutor- 
at-law  acquires  his  right  by  the  more  disposi- 
tion of  law,  and  cannot  be  supplanted  by  a 
tutor-nominate  wbo  has  once  distinctly  re- 
nounced, whether  when  called  at  the  instance 
of  the  tutor-at-law  or  otherwise.  No  cog- 
nate {i.  e.  DO  relation  by  the  mother's  side) 
can  be  a  tutor-at-law  ;  and  no  agnate  (i.  e.  no 
person  related  through  the  father)  can  be  so 
either,  unless  a  m^e.  The  nearest  male 
agnate,  of  common  understanding  and  pru- 
dence, and  twenty-five  years  of  age  (1474, 
0.  52),  who  can  give  security  rfm  pnpitti  saham 
fore,  is  the  tutor-at-law.  Where  more  than 
one  are  alike  near,  it  is  he  who  would  be  the 
pupil's  heir-at-law  in  a  general  service  ;  omit- 
ting those  not  of  the  proper  age.  The  tutor- 
at-law  desiring  the  office  obtains  a  brieve 
from  Chancery  directed  to  any  Judge  having 
jurisdiction,  requiring  him  to  call  a  Jury  to 
ascertain,!.  Who  is  the  nearest  male  agnate, 
heir-general,  and  twenty-five  years  of  aaa  i 
2.  Is  he  attentive  to  hie  own  affairs?  3.  Can 
he  give  security  ?  4.  Who  is  the  nearest 
cognate  entitled  to  be  custodier  of  the  person 
of  the  pupil?  Ofthese,  the  first  alone  is  really 
examined  into, — the  second  is  presumed, — 
the  third  the  clerk  looks  to, — and  the  last  is 
left  to  the  conrts  of  law;  and  arises  from 
this,  that  where  there  is  a  tutor-legitim,  the 
custody  of  the  person  is  taken  from  him,  as 
being  the  successor  of  the  pupil,  and  given  to 
the  mother  till  the  pupil  be  seven  years  of 
age  ;  at  which  time,  or  on  her  second  mar- 
riage, if  she  marry  again  before  that  time,  it 
is  transferred  from  her 'to  the  tutor,  if  he  be 
not  of  law ;  and  if  he  be,  then  to  the  next 
nearest  cognate  not  at  the  time  (if  female) 
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vetlUa  mm;  to  whom  alao,  if  capable,  the 
eoBtody  goes  from  the  Snt,  if  the  mother  be 
then  either  dead,  or  married,  or  incapable. 
The  tator-at-Iaw,  howerer,  retaiu  everj 
right  bat  that  over  the  papil'i  person.  The 
totor's  caution  is  recorded  in  the  judge's 
boc^  and  he  takes  the  oath  de  fideii.  See 
Briette.  A  Mor-4ative  ia  named  bj  the  Sove- 
reign as  pat«r  patrke,  od  the  failore  both  of 
tnton- nominate  and  of  tntor^-at-law,  bnt 
never  till  a  year  after  the  tutor  of  law  might 
hare  served ;  and  great  allowance,  in  point  of 
form,  vonid  be  made  to  a  tator-«t-law  desir- 
ing to  precede  a  tutor-dative.  A  tntor-dative 
is  appointed  on  his  pr«eentiag  a  signatDre  in 
Exeneqner,  with  the  consent  of  Uie  next  of 
kin  on  both  father's  and  mother's  side,  or  at 
least  after  those  parties  have  been  regularly 
cited.  See  1672,  c  2.  The  aignature  exa- 
mined, and  charged  with  a  small  composition 
to  the  Crown,  is  paned  and  stamped  with  the 
quarter  seal.  Where  a  pupil  has  no  tutor 
at  all,  the  Court  of  Session  will,  attbeeait 
of  any  kinsman  of  the  pupil,  and  after  due 
intimation  to  the  nearest  of  kin,  appoint  a 
lactor  Iko  hiUtrii,  whose  office  expires  with 
the  pdpilarity,  and  who  must  conform  to  the 
Act  of  Sederunt,  Feb.  1 3, 1730.  The  powers 
of  a  factor  loco  ttitorit  are  similar  to  those  of  a 
tutor;  but  the  factor  may  be  superseded  guan- 
docungw  by  the  service  of  a  tutor-at-law. 

As  no  one  can  be  a  tutor  who  is  not  in  the 
uncontrolled  management  of  his  or  her  owd 
affairs,  a  female  is  excluded,  even  when  tutor- 
nominate,  ii:om  the  office,  while  she  is  vettila 
viro.  Professed  Papists,  aud  all  suspected  of 
Popery,  were,  bj  1661,  o.  6,  sod  1700,  a.  3, 
excluded  from  tbti  office.  But  that  disability 
was  removed  by  the  statute  33  Geo.  III.  o. 
44.  See  Popt'sto.  Atutorisveetod  with  the 
management  of  boUi  the  perton  and  the  ttlaU 
of  his  pupil,  white  a  curator's  sole  concern  is 
with  the  atate.  Uenee  the  maxim,  Tutor 
iaiur  pertonce,  carolor  m'.  The  tutor  acts 
alone,  the  pupil  haviug  no  person  in  law; 
while  the  minor,  on  the  other  hand,  acts,  but 
with  the  advice  and  consent  of  his  curator. 
A  deed  signed  by  a  pupil  is  null,  epe  exeap- 
ttonit.  A  tutor  is  allowed  no  remnneratioa 
fOT  his  trouble;  and  when  the  father,  in  his 
nomination,  has  provided  a  remuneration  for 
him,  it  is  underetood  to  cover  ail  iaeidentBl 
outhiys  whioh  otherwise  he  might  have 
oha^fed.  The  ooncitrreucs  of  afixed  gvorum, 
or  of  a  tins  quo  non,  where  mte  b  named,  ia 
indispeasable,  aa  is  that  also  of  every  una  of 
a  nuiclier  of  joittt  nominees.  6es  <^<iorHfn. 
Sine  qvc  *et.  A  tutor  can  sue  for,  receive 
and  discharge  all  debts  due  to  the  pupil,  rents, 
interests,  or  even  priooipBl  sona  when  re- 
quired, and  most  use  regular  diligenoe.  He 
may  remove  tenants  and  may  grant  losses  to 
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endare  for  the  period  of  his  afiea:  bat  h 
cannot  seU  or  Too  the  bwita^  wUaat  tbt 
authority  of  the  Conrt  of  Seaaion  oktaiwiA  a 
an  action,  and  on  showii^;  that  khIo  icDMSs- 
sary  bytheexhiUtioaof«t«tst«  of  tbepqiTi 
i^irs;  althou^  the  tntor  nay  imploHU 
any  oMomeneed  transactitm,  »aA  man  g»  m 
with  any  procedure  of  the  IftW  in  npti  w 
his  pupil's  heritage.  See  CofMtia*  midSik 
He  may,  if  necessary,  a]^iat  &cton  nitt 
him,  with  reasonable  salariea,  mad  givisg 
security.  He  may  sell  the  taoveaUes  sf  im 
pupil,  and  may  validly  iDbmit  to  arbitntiw 
all  doubtful  claims  as  to  them.  Hoaajii 
auy  thing  whereby  the  better  to  aecare  iim 
to  the  pupil ;  but  any  chango  ia  the  sstst 
of  the  debt  (as  from  horita,ble  to  noft^kj, 
produced  in  doing  so,  is  not  good  anlea  tfttt 
wards  approved  by  the  pupil  whao  ■V'^ 
and,  generally  qteaking^  tike  tofcor  cMii^ 
without  very  weighty  eonsideraUoas,  tkangi 
the  nature  c^  any  part  ef  the  popil's  yi^ati 
so  as  to  invert  the  course  of  tlie  papil'sa*- 
cession.  Neither  can  a  tutor  be  mmtttrimim 
hum;  be  cannot  buy  from  (unlooa  atpaUic 
sale)  or  lead  to  hie  pupil ;  ho  ««gbt  ast  » 
assign  any  debt  due  to  the  papil,  uecft  ■ 
the  oaee  of  a  cautioner  paying  to  Uk  ^ 
debt  of  another ;  and  he  mnat  -immiarTS" 
the  advantage  of  any  bargain  which  hea^ 
have  got  in  buying  a  debt  stSisctiog  the  pqd^ 
property.  Enk.  B.  i.  tiL  7,  §§  16-20.  1 
tutor  may  accept  or  decline  faia  oBm;  ssd 
acceptance  is  not  to  be  inferred  by  implica- 
tion. It  is  fixed  on  tntora-nomiaate  1^  nrn- 
ing  to  that  effect,  or  by  acta  of  admiaiatntia 
as  tutors ;  and  on  tutors  of  law  «Bd-datii«  ij 
their  applying  for  the  oSoo,  orderiag  af 
t^ing  which  a  tutor  alone  baa  right  to  i^ 
and  clearly  evincing  their  inteatioD  to  tttqt, 
even  although  they  have  omitted  ta  p» 
security.  By  1672,  o.  2,  a  tntor  aa  eafan^ 
to  his  office  is  bound  to  make  op  a  tatsriil 
inventory.  See  InvetUery.  Curvitrj.  iai, 
failing  his  doing  so.  he  is  not  aatitlel  t»«f 
disbursements  made  by  him  for  the  paid  b 
litigation  or  diligence ;  he  it  atmMutaUa  t» 
omissions,  and  may  be  removed  evaa  withe* 
cause  assigned,  at  least  sc  clfd  Imuimn 
1672.  e.  2  :  Att  ofSU«n*l,  251^  AL  16». 
A  tutor  dieuld,  ia  his  cars  of  the  pa|i[i 
person  and  education,  allow  Ikim  jeafly  a 
decent  aliment,  not,  bowerer^  esceedi^  Ai 
auDUd  income  of  his  estate.  He  afaoaU  f>i 
off  the  debts,  and  disckai^  «11  other  rtt^ 
tions,  tfitampTimitm;  and  mnat  do  ereiythiw 
to  continue  the  estate,  ol  ieact,  aa  ifc  was.  a> 
must  raise  due  diligence  agauflt  .tiie  ffV'^ 
debtora.  Suuu  due  at  jbhqlBtlir'a  ea^i^^aal 
not  beariag  intereot,  mutt  b»  roee.reietrJ 
pot  out  St  It^erest.  I^Mto  M«t  t>S:lialea:. 
if  payable-.in  grain,  a  year,  aa<t  tf  is  mmtf. 
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six  montlii  after  they  fall  (Ine.  The  ftccrnini- 
interest  of  bonds  must  be  accumulated  at  the 
expintioD  of  the  offlw,  and  in  particular 
cases  before  thai;  time.  Land  maj  be  bought 
with  the  pupil's  accruing  funds,  if  due  caution 
be  used.  Srek.  ib.  §§  24,  35.  Tutors  are 
accountable  from  the  time  of  their  acceptance, 
whether  intromitting  or  not.  As  to  the  re- 
quired degree  of  diligence,  fatbers  and  hono- 
rary tutors  are  liable  merely  for  intromisaioos ; 
and  tastamentar]'  tutors  ar»  liable  in  the  dili- 
gence which  a  prudent  man  would  give  to  his 
uWD  affairs;  wbile  tutors  of  law  and  dative, 
and  prolutars  {i. ».  persons  who,  without  legal 
anthority,  act  as  tutors),  are  all  liable  in 
exact  diligsnce.  fDutorB  are  liable  tiufftUi  in 
teli^nm,  except,  1ft,  Where  a  father  has 
divided  the  managemeut  into  parts.  2d, 
AVhere  the  father  baa,  in  ttegepaaitie,  and  in 
r^ard  to  that  estate  alone  which  comes  from 
himself,  expressly  exempted  the  tutorvnomi- 
Date  Rrom  omiffiions,  and  liability  tn  toliditin  ,- 
1696,  c.  B.  Tutory  expires  by  the  death  of 
either  tntor  or  pupil — by  the  death  of  »  itW 
gno  ngji,  or  the  deficienoy  of  a  ^itomii,  where 
s  quorum  is  fixed  in  the  nomination — by  the 
pupil's  attaining  to  pnberty — by  the  marriage 
of  a  female  tutor  (though  it  may  revive  on 
lier  widowhood) — by  supervening  incanacitv, 
iraturat  or  legal — or  by  grow  miseondoct  in 
tlie  tutor,  oogntsable  by  the  Court  of  Senioa 
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done.  The  tutory  wkj  also  expire  by  the 
tutor's  renunciation  made  on  reasonable  cause, 
and  admitted  by  the  judge ;  for  although  one 
cannot  be  compelled  to  accept  the  office,  yet, 
having  once  accepted,  he  cannot  renounce  at 
his  pleasure,  since  id  qnod  priiufvUvolKnbUu 
postM_fitHiees»itatit;  1555,  c  36;  Ertk.B.'u 
tit.  7,  §  29.  On  the  expiration  of  the  office, 
mutual  acticms  (the  direeta  et  coiUraria  lutdie) 
are  competent  for  the  adjustment  of  the  claims 
of  each— the  tutor  accounting  for  the  rents 
and  for  the  other  proflis  of  the  heritage)  and 
for  such  debts  as  he  baa  or  ought  to  have 
known  of,  and  to  have  recovered  ;  and  claim- 
ing, though  no  remnneration,  yet  relief  from 
all  rational  engagements,  and  payment  of  all 
reasonable  expenses  or  purchases  on  the  pupil's 
behalf,  of  which,  however,  evidence  must  be 
brought,  iu  order  to  elide  a  contrary  pro- 
snmption.  The  latter  action  is  of  course 
uncalled  for  where  the  former  has  been  iosti- 
tuted.  All  claims  against  a  tutor  by  a  minor 
preseribe  in  ten  years.  £rtk.  B.  i.  tit.  17, 
§  1,  et  uq.;  Bank.  B.  i.  tit.  7,  §  'i*  et  itq.; 
Stair,  S.  i.  tit.  6,  §  1,  ol  w?.;  More't  Hotta, 
p.  XXXV.  ei  leg.,  Iv.,  coexliv. ;  BtWs  Cem,  L 
132 ;  ii.  7 ;  BeWg  Prine,  §  2067,  «t  stq.  ,■ 
Kamt^  Prine.  of  Egwlg  (1626),  lOfi, 
334,  353,  467;  Kamet'  Siai.  Law  Abridg. 
h.  t.  See  Minor.  PupA.  Curatory.  Inven- 
tory. 


Udftl  Bight ;  is  that  right  in  land,  which, 
though  dependent  on  the  Grown  as  superior, 
fbr  payment  of  a  tribute  called  Skat,  is  com- 
pleted without  charter  or  sssine,  hj  undis- 
turbed possession,  proveoble  by  witnesses  be- 
fore an  inquest,  and  founding  petitory  actions 
and  rights  of  preMriptiou  jnst  as  infeftment 
does.  This  right  is  said  to  have  prevailed  in 
Britain  before  the  introduction  of  the  strictly 
feudal  system,  and  is  still  to  be  met  with  in 
Orkney  and  Shetland.  See  1669,  e.  13. 
Udal  lands  are  not  exempted  from  land-tax ; 
and  are  now  very  eommonly  converted  into 
fens,  by  the  giving  out  of  Crown  charters,  a 
pnetice  introdneed  into  Orkney  and  Shetland 
by  the  annexation  of  tjie  cburch-Ianda.  Bank. 
B.  iS.  tit.  8,  55  10.  18,  et  itq.;  Stair,  B.  ii. 
tiL  3,  §  11 ;  B.  iv.  tit.  22,  j  2  ;  Hore't  Natet, 
Siixin.;  Brat.  B.  ii.  tit.  3,  f  18;  iWJ's  Prine. 

J  932 ;  Kamti'  Slat.  Lav,  h.  U  ;  Brown't  Synep. 
.  t. ;  S.  *  D.  IT.  265. 
intimiu  HnroB.    See  La*t  If*ir. 
TntroBeotu  WibiflSl.    See  Bvidenet. 
IhBptre.     See  ArhitTtJ^m.    OvonmaR, 


umpire. 
fTspton 
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"UaAorwTiin ;  the  person  who  undertakes 
to  insnre  or  Indemnity  another  against  losses 
by  sea  or  by  Are.  He  is  e^led  underwriter 
from  writing  his  nune  vndtr,  or  at  the  foot 
if  the  policy  or  instrument  by  which  the 
insurance  is  effected.     See  Intarmet, 

Unfendalited  Herita^.  Righia  wbieh 
are  heritable,  but  not  feudal)  may  Iw  attached 
by  adjudication  duly  recorded,  without  saaine 
or  charge.  Bdl't  Com.  i.  755-58;  ii.  511. 
Se«  Adjtidioation.  Batthrvptey.  Penonai 
Ri^U. 

ITnftmded  Debt;  is  that  part  of  Oovern- 
ment  stock  for  the  payment  of  the  interest 
on  which  no  certain  ftmds  are  set  apart.  The 
chief  documents  of  this  debt  are  Exchequer 
and  navy  bills,  which  hear  interest  from  their 
dates,  or  from  six  months  after  they  we 
issued.  These  funds  are  held  in  law  to  be 
moveable,  and  the  right  passes  with  the 
possession  of  the  document,  BeU't  Com.  i. 
106;  BeiFi  Prine  5  1343.  See  Excheaier 
BiiU. 

Unilateral  Obligatiaaa;  are  those  obli- 
gations in  which  one  party  alone  is  bound. 
Unilateral  tmsU  are  those  which  a  debtor 
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VDlQntariI]>  and  extrkjiidici»llr  execotes,  for 
the  better  and  more  equal  eettlemeDt  of  the 
eUims  againat  him,  in  faronr  of  a  tniatee  for 
behDofofallhiscradilorB.  BelFs  Com.  i.dSi; 
ii.486.  SMTnut-Di^tittM.  fntttte.  Bank- 

.  TTlliinL  The  aeta  of  the  Scotch  Parlta^ 
ment,  1707,  e.  7  and  e.  8,  oontain  the  articles 
of  union  between  the  kiogdoma  of  Scotland 
and  England,  including  an  exempli fiaati<«, 
under  the  Qreat  Seal  of  England,  of  the  oor- 
re^onding  act  of  the  Engliah  Parliament. 
By  the  Union,  the  two  kingdoms  of  Scotland 
and  England  were,  trom  and  after  the  Ist 
Hay  1707,  united,  nnder  the  title  Qreat 
Britain,  with  one  Eing,  Court,  and  Parlia- 
ment, and  one  Ptiyj  Connoil.  For  the  Par- 
liamentary representation  of  Sootland,  tee 
EUelion  Lawt  and  R^orm  Act.  The  Scotch 
courts  of  justice  remain  unaltered,  exeeirt  by 
the  abolition  ofthe  Privy  Council.  The  Eng- 
lish law  of  treason  has  been  substituted  for 
the  Scotch,  and  the  revenue  laws  two  also 
assimilated ;  but,  with  those  exceptions,  all 
our  other  laws,  so  far  as  consistent  with  the 
object  of  the  Union,  remain  unaltered.  Bank. 
B.  iv.  tit.  1,  S  14,  et  teq. ;  Swint.  Abridg-  h.  t. ; 
Kamt'  Slat.  Lam,  A.  t. ;  Brmm's  Siptop.  6303. 
Soe  Exchequer.     Treason, 

TTnion,  Charter  nf.  Formerly,  where  lands 
lay  disuoQtiguouB,  although  all  the  separate 
tenements  or  parcels  might  be  of  the  same 
kind,  and  held  b;  the  same  tenure,  nnder  the 
same  superior,  and  derived  from  the  same 
author,  a  special  infeftmeot  was  required  to 
be  given  in  each  tenement,  nniess  the  Sove- 
reign, by  a  Crown  charter,  had  united  them 
into  one  tenantry.  That  la,  failing  such 
union,  there  was  a  separate  act  of  sym- 
bolical delivery  in  each  of  the  discontiguous 
tenements;  and  the  instrument  of  sasine 
accordiugly  bore  that  infeftment  was  so  given 
in  each  paroel  or  tenement.  The  abject  of  a 
charter,  or  clause  of  union,  whs  to  dispense 
with  the  necessity  of  taking  separate  infuft- 
menta,  and  to  declare  that  one  sasine  should 
be  sufficient  to  carry  the  whole  discontiguous 
subjects.  If  the  clause  of  union  mentioned 
the  particular  place  at  which  the  sasine  was 
to  be  taken,  it  required  to  be  taken  at  that 
place,  otherwise  it  reached  mily  to  the  tene- 
ment in  which  it  was  taken.  But  if  no  place 
was  filed,  sasine  taken  on  any  part  of  the 
united  lands  served  for  the  whole.  It  b  to 
he  observed,  however,  that  the  only  effect  of 
a  clause  of  union  was  to  unite  lands  locally 
discontiguous ;  for  where  lands  were  derived 
from  different  authors,  or  held  of  different 
superiors,  or  of  the  same  superior,  hut  by 
different  tenures,  they  could  not  legally  be 
the  suttjects  of  union.  Where  %  part  of  the 
united  lands  was  disponed,  and  thus  separated 
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from  the  rett,  «ana  lawyers  havv  held  that 
the  union  was  thereby  dissolvMl;  lad  the 
more  oorroet  opinion  appean  to  ha,  that  ■ 
grant  of  part  of  the  united  landa  did  aot  dis- 
solve the  union  as  to  the  part  whidhn 
The  erection  of  lands  into  a  h 
higher  right  on  the  grantee  tl 
ing  from  a  mere  elausa  of  n 

an  erection  has  the  eSeet  B»t  aa\j  ^  ■ ^ 

land  naturally  diecDDtignous,  bot  it  makM 
sne  sasine  serve  for  all,  althongfa  tfaa  islgMk 
erected  should  be  perfectly  diidnat,  as  ba^ 

ritrouages,  milts,  &c.  Erik.  B.  iL  tit.  3, 
44,  ef  uq.;  Stair,  B.  ii.  tit.  8,  $  IB,  ud  B.  n. 
Ut.  3,  §  U;  Mon'a  IfoUt,  enni.;  Smk. 
B.  U.  tit.  3,  S  68 ;  WifiU  m  £lK<mu,  p.  2»4, 
«l  geq.,  and  Apptadix  It  Wigid,  p.  66 ;  BJtt 
Princ.  §  875  ;  Kamt$'  Slat.  Law  A^ridf.  k.  t . 
Bai  on  PttnAoior's  Tiil«,  200,  302;  JmH 
%2M,2dedit.l. 441,468.  See&Mv>f.  &» 
two.  Ckarler.  InfefimaU.  Ditpmaatimt,  Omm^ 

A  charter  of  union  is  now  no  longer  mcm- 
sary,  as  recent  legislation  first  dJaptaKJ 
with  the  neceeaity  of  infeftnent  on  the  bait, 
and  afterwards  with  the  instmneBt  of  mbm 
also.     See  /nA/ttMat  and  TitUi  lo  Ltmi. 

UniTertal  B^maentatiaB.  Sea  f^n- 
Kntation.  Heir.  DitatUMn,  (T  ti  i  iitm 
Jaceni.     Pauive  Titia. 

UniTenitatu  Bm.    See  Thbigt. 

UniTeraitiea;  their  righta.  Sm  TUmk 
Corpitraiion.     Conumtni^i. 

Unlaw.  A  witness  was  foTDwrly  inadni*- 
eible  who  was  not  worth  the  King's  sbIst, 
i.e.,  the  sum  of  L.IO  Soots,  then  the  eom^ 
fine  for  absence  from  courts,  or  tor  ttnil 
delinqoencies.  Bank.  B.  iv.  tit.  30.  S  !1- 
Stair,  B.  iv.  tit.  43,  $  9.  See  £^«iM. 
AatrtiamtfUvm.     Tart. 

Upset  Prioe.  The  rewtedy  providid  ij 
1690,  c  24,  for  the  case  of  the  npaat  pries  ia 
a  judicial  sale  being  fixed  too  higih,  ^A  hM> 
ing  been  found  beneficial,  the  Coort  af  fis- 
sion has  tatroduoed  the  practice  of  lowerisf 
the  prioe  on  eause  shown,  ear«  bet^  taL« 
duly  to  advertise  the  a4jouniaMnt  and  reac- 
tion. In  a  voluntary  aaU  of  «  baakra^ 
estate,  consented  to  by  a  m^ority  vt  tha  cre- 
ditors in  value,  the  upset  priea  is  fixed,  aid 
may,  if  advisable,  be  lowered  by  the  trvlse 
and  a  majority  of  the  oamm>«sioner&  MTi 
(7<nn.ii.  272,417.  Sm  Jiuticiai  Sate.  Enl- 
ing  and  Sak.    PoK«r  of  Sale. 

Urban  Sarritndea.    See  Sem'tade. 

Usage  of  TnMle.  Oeneral  or  local  asagt 
of  trade,  unless  where  (if  loaal)  it  ha  katowa 
lo  one  party,  or  whers  aa  expreei  atipablisB 
exists,  establishes  aa  implied  eooditioo  eaa- 
tial  to  a  salo ;  and  noa^onpUaaca  viA 
which  may  import  voidaoce  or  rvUeC.  And 
usage  may  eoaatitnta  a  gaaeral  Um.  a.f,  it 
different  branches  of  manafaetaro  fcr  mri 
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done.  SdFt  Com.  i.  4S3, 440, 4B2 ;  if.  107 ; 
JWi*«iViwr. §§101, 173-76;  lOuiUih.;  Mon't 
NoUt  to  Slair,  ovi.  See  Prttcripti&n.  Swvitttde. 
ITmiM;  ia  the  onstomarj-  time  at  which 
bills  are  made  pajalile  in  a  particular  coun- 
try, la  FraDce,  thirtj  days;  va  Hamburgh, 
on*  calendar  menth ;  in  lieghoni,  three  ca- 
lendar months.  DoubU,  treble,  and  half 
naance,  are  tenu  impljing  corrsipondiiig 
alterations  on  th«  usual  period ;  BtlUt  Cm*. 
i.410;  Slair,B.i.^t.ll,§7;  £aiub.j.360; 
7%Mum  m  BiSit,  380,  608.    See  BiU  o^  E»- 

uM,  Serritade  of;  a  personal  servitude, 
whereby  the  vhole  fVuits  of  a  Gubjeot  are 
enjoyed,  M/wir«iM((taflf((t — an  important  ser- 
vitude with  the  Romans,  but  with  us  Itttle 
known.  See  Smviinde.  The  Msaritu  could 
not,  by  the  Roman  law,  ditpote  of  anything 
from  tJie  serrieet  subject,  so  that  bis  use  was 
confined  to  what  he  and  his  family  could  eon- 
nne.     £r<J:.  B.  ii.  tit.  9,  §  39.    Sm  Ltfurmt. 

Baneapio;  the  right  which,  by  the  Roman 
law,  long,  uninterrupted,  and  bona  Jide  pos- 
sesaion,  founded  on  a  colourable  title,  gave  to 
property.  The  analogous  proviiion  of  the 
law  of  Scotland  is  the  long  prescription  of 
forty  years.  Stair,  B.  ii.  tit.  12,  §  2,  el  loq. 
Batii.  B.  ii.  tit.  12,  §  1,  et  leq.;  Ernk.  B.  iii 
tit.  7,  S  2.     See  Frescriptiiyn. 

Vnimet;  was  one  of  the  three  ptrional 
■ervituUes  of  the  Roman  law,  vte,  uaufmet, 
and  habitation,  and  is  esseotially  the  same  as 
ii/erent,  being  that  right  by  which,  during 
t^  life  of  the  otufruetuary,  the  whole  bene&t 
of  the  subject,  taioa  rei  inhslantia,  is  eujoyed. 
Statr,'B.  ii.  tit.  6,  §l,elt«;.;  Bank.B.  ii.  tit. 
6,  5  4 ;  Ertk,  B.  ii.  tit.  9,  §  39,  et  teq. ;  BOffs 
Prine.  §  1037.     See  Liferent. 

TTmry,  or  Oku ;  is  the  taking,  or  agreeing 
to  take,  in  return  for  the  loan  of  money,  more 
than  the  legal  interest  in  the  place  where  the 
loan  is  contracted.  Before  the  Reformation, 
white  taking  of  interest  was  prohibited,  wad- 
seta  and  rights  of  annual  rent  were  usual 
and  very  injurious  covers  for  loans,  and  were 
jnatly  superseded  by  rendering  a  stipulation 
for  interest  le^.  The  statute  of  12  Anne, 
sais.  2,  e.  16,  which  In  a  great  measure  super- 
sedes the  statutes  1594,  c.  222 ;  1597,  c.  251  ; 
and  1621,  o.  28,  made  five  por  cent,  the  legal 
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interest  of  Britain ;  describes  the  crime  of 
usury;  and  fixes  as  Its  conBeqneaceBjpmuiUut 
and  nuUtljr, 

By  the  Act  17  and  18  Vict.  c.  90,  1854, 
the  whole  sots  against  nsnry  were  repealed. 
Bee  Interest. 

Ut«rino  Brotiier ;  a  brother  by  the  same 
mother,  but  by  a  different  father.  By  the 
former  law  he  was  not  entitled  to  succeed  to 
his  half-brother  or  half-sietei-,  as  there  was 
no  succession  through  the  mother.  Stair, 
B.  iii.  tit.  8,  §  43 ;  Er»k.  B.  iii.  tit.  8,  §  8 ; 
Bank.  ii.  296 ;  BeU's  Princ.  §§  1652,  1665 ; 
Sr$k.  Princ,  11th  edit.  386.  See  Saceeition. 
Haif-hleod. 

By  the  act  18  and  19  Vict.  c.  23,  1856, 
brothers  and  sisters  uterine  succeed  where  the 
intestate  dies  without  issue,  and  having  been 
predeceased  by  his  parents,  and  leaving  no 
brother  or  sister  german  or  consanguinean, 
or  their  descendants. 

Vti  Ponidetii ;  an  interdict  of  the  Roman 
law  as  to  heritage,  ultimately  assimilated  to 
the  interdict  vlrubi,  as  to  moveables,  whereby 
the  colourable  possession  of  a  bona  jide  pos- 
Besaor  is  continued  until  the  final  settlement 
of  a  contested  right.  Stair,  B.  iv.  tit.  26. 
§  1 ;  BafA.  B.  iv.  tit.  24,  §  53.  See  Pesttt- 
tory  Judgment. 

UtlAgilun ;  or  MUagatiwtt, "  outlawry,  rebel- 
lion, disobedience  to  the  laws,  banishment,  or 
forfaultor."     Skene,  h.  t. 

Utteringf.  In  reference  to  forgery  and 
counterfeit  coining,  the  word  vKen'n^ signifies 
the  putting  to  use  the  false  deed,  or  the  pass- 
ing as  true  the  base  coin.  The  crime  of 
forgery  is  not  completed  without  the  uttering; 
but  if  it  has  been  proved  that  Eomo  one  has 
uttered  the  false  writing,  this  is  presumed  to 
have  been  done  with  the  fabricator's  concur- 
rence ;  and  if  he  denies  it,  the  onut  lies  upon 
him  to  show  how  the  writing  passed  from  his 
possession,  without  his  connivance.  The 
vending  or  delivering  of  forged  notes  to  an 
associate,  at  less  than  their  nominal  value, 
and  for  the  purpose  of  being  passed  as  genu- 
ine, does  not  amount  lo  uttering;  but  it 
constitstesaretevantoharge.  JIane,  i.l46; 
Aliton't  Prine.  371;  Steeie,  145.  See  For- 
gen/ ;  and  for  the  punishment  of  uttering 
base  coin,  see  Coining. 


TaoBDt  Btipeadi.  The  stipend  due  dur- 
■Bg  a  vacancy  was  formerly  at  the  disposal 
of  the  patron  for  pious  uses.  But  it  has 
been  given,  by  statute,  t«  the  Widows'  Fund. 
It  was  first  provided,  by  50  3eo.  111.  c. 
84,  §  17,  that  when  the  pastoral  charge  in 
any  of  the  ebnrches  «r  parishee,  the  stipends 


of  which  are  augmented,  as  mentioned  in  the 
act,  become  vacant,  the  several  sums  directed 
to  be  appropriated  for  augmenting  such  sti- 
pends respectively,  shall  not,  during  any  such 
vacancy  (eicepting  only  with  regard  to  the 
half-yearly  moiety  in  name  of  Ann),  be  ap- 
plicable te  the  purposes  to  which  vacant  sti- 
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peads  in  Scotland  are  at  present  by  lav  ap- 

Elicable,  nor  ahall  they  be  subjeot  to  those 
aviDg  a  right  to  the  disposal  of  vacant  sti- 
peods,  but  shall  be  paid  iuto  the  Ministers' 
Widows'  Fuud.  And  by  54  Geo.  III.  c 
169,  ^  9,  el  stq.,  when  aay  parish  iu  the 
Church  of  Sootlaud  becomes  vacant  by  the 
death,  translation,  resiguatioii,  or  deprivation 
of  an  incumbent  holding  the  pastoral  cure 
and  benefice,  and  vacant  stipend  arises  in 
consequence,  such  vacant  stipend,  in  so  far  as 
it  has  heretofore  been  applicable  by  the  patron 
to  pious  purposes,  is  levied  and  paid  to  the 
general  collector  of  the  Ministers'  Widows' 
Fuud,  who  is  directed  to  apply  the  produce 
for  behoof  of  the  fund.  And  as,  by  an  act  of 
William  and  Mary,  the  vacant  stipends  had 
been  withdrawn  from  the  patrons  of  the 
several  parishes,  and  made  payable  to  the 
Synod  or  Argyle*  or  their  factors,  it  is  pro- 
vided, that  all  sudi  vacant  stipend  be  ap- 
Elied,  as  iu  the  other  parishes  in  Scotland, 
nt  without  prejudice  to  any  claim  of  the 
Synod  of  Argyle  to  dispose  of  the  rent  of 
manses  and  glebes,  or  of  the  sums  paid  in 
lieu  of  manses,  termed  Manse-money,  within 
the  shire  of  Argyle.  The  right  of  the  widow 
and  nearest  of  kin  to  a  half-year's  stipend,  in 
name  of  Ann,  is  also  reserved.  So  often  as 
any  portion  of  vacant  stipend  occurs,  in  any 
parish  within  the  bounds  of  any  presbytery  of 
the  Church  of  Scotland,  the  moderator  is  re- 
quired, within  three  months,  or,  if  the  parish 
be  situated  within  the  Western  or  Northern 
Isles,  within  six  months  after  the  terms  of 
Whitsunday  or  Michaelmas,  at  which  snch 
vacant  stipend  becomes  due,  to  make  inti- 
mation thereof,  by  writing  under  his  hand,  to 
the  general  collector  of  the  Widows'  Fund,  at 
his  office  at  Edinburgh.  The  writing  must 
contain  an  attested  list  of  the  several  heritors 
or  others  by  whom  the  vacant  stipend  is  pay- 
able, and  of  the  proportion  payable  by  each 
of  them,  BO  far  as  the  moderator  can  obtain 
infonnation.  He  is  also  required,  within 
three  months  atter  the  vacant  stipends  be- 
come due,  to  give  notice  in  writing  to  the 
several  heritors  and  others  liable,  that  they 
are  required,  under  authority  of  this  act,  to 
make  payment  of  the  vacant  stipend  to  the 
collector,  his  deputies  or  factor  demanding  it, 
on  or  before  the  1st  of  May  immediately 
following  the  terms  of  Whitsnnday  or  Mi- 
chaslmas,  at  which  it  becomes  due.  And,  if 
the  moderator  neglect  to  make  these  inti- 
mations, he  and  his  presbytery  are  liable  to 
pay  the  whole  vacant  stipend  to  the  general 
collector,  at  their  own  expense.  Bnt,  in  such 
event,  they  are  entitled  to  levy,  uplift  and 
receive  such  vacant  stipend  fVom  the  persons 
liable,  and  to  grant  receipts,  and  have  the 
same  remedies  for  recovering  it  as  the  gene- 
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ral  collector  would  have  had.  On  the  Mb- 
:  ject  of  vacant  stipends,  see  BrA,  B.  L  tit.  £. 
§  13 ;  Bank.  B.  ii.  tit.  8,  §  77 ;  Slair,  B.  iL 
tit.  8,  §  35;  Bdi'i  Print.  §  836;  Sama' 
Stai.  Law  Abridg.  h.  I.;  HvUA.  Just.  ^ Pi»ct, 
ii.  509  ;  GonneU  on  Parisha,  169,  334,  546. 

In  the  case  of  KinnouU  v.  Gordon,  6  i>.  12, 
it  was  held  that  the  patron  was  entitled  to 
the  vacant  stipend,  where  the  vacancy  of  th« 
benefice  was  caused  by  reason  of  the  Chnrch 
Courts  refusing  to  put  the  present«e  of  tke 
patron  upon  his  trial ;  but  the  judgment  wv 
reversed  in  the  House  of  Lords,  who  de- 
cided that  snch  vacant  stipend  belonged  le 
the  Widows' Fund,  under  the  proTisiona  of  ths 
act  54  Geo.  III.  c.  169 ;  Gordon  v.  Emi  ^ 
Kinnoutl,  April  19,  1845  ;  4  BeU,  126. 

Tadiare  Duelliun;  a  phrase  peculiar  to 
the  trial  by  single  combat.  Tho  pnnaw 
and  defender  were  said  vadiare  (iacUuM,  wbea 
they  give  pledges  to  fight,  the  one  to  pmn 
what  he  asserted,  the  other  to  disprove  what 
he  denied.     Skene,  h.  t.     See  Singlt  CombA 

Vadium ;  a  wad,  wedde  or  pledge.  Stae, 
h.  t.     See  Wadtet. 

Vagabond,  or  Vagrant.  VagnnU  and 
sturdy  beg^TS  were  at  one  period  daasad  u 
necessary,  i.e.  involuntary  servant*,  sBch  u 
indigent  children,  colliers,  salters,  and  wori- 
men,  who  refused  to  serve  at  the  legal  rates; 
see  l663,  e.  16.  Various  severe  enactaUDU 
were  passed  ^;ainst  them  under  the  de«oip- 
tions  of  beggars,  fortune-tellen,  jugglery 
minstrels,  &c.,  providing  sometimes  ereo 
capital  punishments ;  1424,  c  42 ;  1535,  c 
22;  1679,  c  74;  1697,  c  272;  1617,  c  10; 
1663,  c.  16 ;  4  Geo.  I.  c.  11 ;  and  9  Geo.  II. 
c.  6.  The  act  1698,  c  21,  ratified  aD  bu 
the  two  last.  Yet  now  vagrants  are  seldoH 
taken  up  or  punished,  unless  where  pa&e 
regulations  are  enforced ;  or  where  they  are 
entering  a  parish  in  the  face  of  an  advar- 
tised  prohibition ;  or  where  they  are  eon- 
mitting,  or  in  the  notour  habit  of  eoBHil- 
ting,  petty  delinquenciM.  Ertk.  B.  i.  tiL  7, 
i  61 ;  ifiHM,  i.  474  ;  Bank.  i.  59  ;  Kmrna" 
Slat.  Law  Abridg.  voce  Vofraat ;  HiOA.  Jmatkt 
of  Peace,  h,  t. ;  Blair's  Justice,  K.t.:  Dmi^s 
Parisk  Law,  252.     See  Poor.    .SnrtMML 
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stioD-roll  to  b«  made  up  aunvBllf,  Aoving 
the  yearly  rent  or  value  of  the  wbolo  laniu 
and  heritages  vithia  each  county  or  burgh 
respectively,  and  for  that  purpose  asaessors 
are  directed  to  be  ap)K)int«d  for  estimating 
tbe  yearly  value  of  lands  and  heritages.  The 
same  is  taken  to  he  the  rent  at  which,  one 
year  irith  another,  thej  might  be  reasonahly 
expected  to  let  from  year  to  year;  and  .where 
the  lands  are  bona  Ade  let  for  a  yearly  rent 
conditioned  as  tbe  fair  annual  value  thereof, 
without  graasnm  or  consideration  other  than 
the  rent,  the  rent  is  taken  to  he  the  yearly 
rent,  except  where  the  lands  are  let  on  a  lease 
of  a  longer  duration  than  twenty-one  years, 
or  in  the  case  of  minerals  under  a  lease  of  a 
longer  duration  than  thirty  years.  Where  the 
lands  consist  of  woods,  copee,  or  undarwood, 
tho  yearly  value  of  the  same  is  taken  to  be 
tbe  rent  at  which  such  lands  might,  in  their 
natural  state,  be  reasonably  expected  to  let 
from  year  to  year  as  pasture  or  grasing  lands. 
See  also  the  Act  20  and  21  Viot.  c.  58,  1867. 

Valnatioii  of  Teiadi.    See  Teinda. 

Talne,  or  Avail  of  Karriage.  See  Awa 
^Marriage. 

Valued  Folio;.  In  marine  insurance,  a 
valued  policy  is  a  policy  in  which  a  specified 
value  is  put  ou  the  ship,  goods  or  oiTecta  in- 
sured.  This  value  is  held  to  be  of  the  nature 
of  liquidated  dam^s,  to  save  the  necessity 
of  proof  in  tbe  event  of  a  total  loss ;  and  tbe 
value  is,  or  ought  to  be,  tbe  value  of  the 
ship,  or  the  prime  cost  of  the  goods  at  the 
date  of  effecting  tbe  policy.  Such  policies 
are  said  to  have  originated  in  the  difScalty 
occasionally  found,  of  proving  tbe  exact 
amount  of  tbe  value  of  the  interest  insured ; 
and  if  the  insured  he  able  to  prove  tome  in- 
terest, he  need  not  prove  interest  to  the  fuU 
amount  of  value  specified.  But  if  such  a 
policy  could  be  proved  to  have  been  a  mere 
cover  for  gambling,  it  would  be  void  as  a 
wager  policy.  WarthaU,  110, 199.  See  also 
Arnold  on  Mariw  Tnturanee  and  Dver  on  Marine 
Ineuranee.     See  /nsunMies.     Wager  Paliey, 

Tuda ;  jfUdti  uiarda ;  custody  or  kewing. 
Skene,  A.  (.  See  Ward-Eoldiitg.  Also  ford* 
Curia:.     Skate,  A,  t. 

Tsreima;awarren.  Skentfh.t.  SeuBabbiU. 

TaataL  In  feudal  law,  tbe  vassal  is  he 
in  whom  tbe  domiitiuta  viile  of  tbe  feu  is 
rested,  in  contradistinction  to  the  superior 
who  holds  tbe  dominium  dirxtuwi.  See  Do- 
minium Directum  and  Dominivm  Utile,  Sup- 
perior.  Fetidai  SysfaM.  £<ue  RigUe.  Fm. 
Ditaoiition.     Tenure.     Charter. 

vaatation;  by  any  public  calamity,  as 
wAr,  or  by  any  other  ^fnaiuifn  /ataie,  does,  if 
affecting  the  unseparated  fruits  of  the  ground, 
entitle  the  tenant  to  proportiooal  deduction 
of  rent  for  that  year.  Slair,  B.  i.  tit.  15,  § 
3 II 
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3;  Bank.  B.  t.  tit.  20,  §  13.  See  Z>iimiMMR 
FaUde.    Slerilitt/. 

Venditirai  of  a  Ship ;  is  the  deed  or  in- 
strument whereby  a  ship  is  conveyed  either 
absolutely  or  in  security.  This  conveyance 
must  be  in  writing ;  but  the  complicated 
forms  which  were  at  one  time  required,  are 
DOW  considerably  simplified.  The  sale  or 
transfer  may  be  either  of  the  whole  ship,  or  of 
one  or  more  aharra,  and  transfers  and  mort- 
gages of  ships  and  shares,  as  now  regulated 
by  the  raeruiant  shipping  Act,  1854, 17  and 
18  Vict.,  c.  101.  Krif  s  Frt«c  p.  370 ;  JtiWi 
Sli/kt,  a.  p.  518,  et  leg. ;  Slair  B.  ii.  tit.  3,  S 
7 ;  Brodie't  Supp.  951 ;  BeWt  Com.  i.  160-64 ; 
ii.  n.    See  Ship.    RegiUri/  Aeie. 

Vendor  and  Vendee.  Veador  is  the  per- 
son who  sells  anything;  and  vendee  is  he  to 
whom  tbe  sale  Is  made.    See  Sate.    Delivery. 

Veayioua ;  a  word  anciently  used  in  in- 
feftments,  and  in  the  Bnglisb  laws,  signifying 
a  license  and  power  to  hunt,  take  and  slay  of 
the  King's  venison  within  his  parks  and  for- 
ests.    Shne,  i.  t. 

Verbal  Obligatioiu ;  are  sncb  as  have  no 
primer  appellation ;  u,  Is^  Promieee  on  one 
part  ^one ;  therefore  gratuitous.  2d,  Verbal 
and  mutual  agreements.  But  verbal  agree- 
ments regarding  herUage  are  invalid  (except 
where  they  regard  a  lease,  which  can  be  thus 
constituted  for  one  year) ;  and  are  not  prove- 
able  by  reference  to  oath  ef  party.  In  obll- 
gatioQs,  in  the  constitution  of  which  writing 
is  usually  employed,  a  verbal  obligation  even 
as  to  moveables  is  invalid ;  but  a  verbal  obli- 
gation founded  on  or  referable  to  any  known 
contract,  and  in  all  cases  where  tbe  value  of 
tbe  subject  of  the  obligation  is  under  L.lOO 
Scots,  may  be  proved  by  witnesses.  Ersk. 
B.  iii.  tit.  2^1,  el  leq.;  Befft  Cam.  i.  330  ; 
Kamet'  Equity,  143.  See  Evidence,  Pacta 
Liberatoria, 

Veiborum  Obllgatio;  in  the  Boman  law, 
was  completed  by  certain  verba  teletmia  un- 
known in  Scotland. 

Verd,  vert ;  according  to  Skene,  fVom  the 
Ijatin  viride;  a  word  anciently  used  in  char- 
ters and  infeflments,  and  also  in  tbe  English 
laws,  where  it  is  called  "granehue,"  signify- 
ing power  to  cut  green  trees  or  wood.  Also 
a  power  and  license  of  pasturage  within  the 
King's  forest     Skene,  h.  t. 

Verdiot;  thejudgment ordellveranceof a 
jury.  In  criming  trials,  tbe  verdict  is  accord- 
ing to  the  votes  of  the  m^rity  of  the  jury. 
All  verdicts  returned  before  the  adjouroment 
of  the  Court  must  be  viva  voce;  and  if  the 
jury  are  not  unanimous,  this  drcumstanee 
must  be  stated  by  the  chancellor  in  annonncing 
the  verdicL  On  the  jnry  being  asked  what 
is  their  verdict,  their  chancellor  proclums  it 
aloud;  and  if  it  is  special  or  detailed,  the 
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elerb  tftltes  it  dovn  in  the  words  of  the  eluui* 
cellor  on  a  slip  of  paper.  It  is  then  trans- 
ferred to  the  record  and  read  aloud  to  the 
jury,  who  are  aiked,  "  Is  this  yoar  verdict  ?  " 
After  this,  the  verdict  acquires  the  nature  of 
A  written  verdict,  aud  cannot  be  explained 
or  modified  by  the  declarations  of  the  jury. 
Wriltm  verdictt  are  only  competent  where  the 
Court  adjouma  before  tlie  verdict  is  returned. 
The  names  of  the  persons  of  assize  are  set 
down,  and  if  a  name  is  omitted,  or  a  wrong 
one  introduced  in  the  sedernnt,  the  error  may 
be  afterwards  corrected,  if  the  jury  unani- 
mouBly  testify  to  the  Court  that  the  proper 
persons,  and  no  otiier,  were  present  on  the 
occasion.  The  names  of  the  chancellor  and 
clerk  are  then  mentioned,  and  after  seme  fur- 
ther preamble,  the  Judgment  or  finding  is  in- 
serted. It  is  then  signed  by  the  chancellor 
and  clerk,  folded  and  sealed  up  in  presence 
of  the  jurors  while  still  enclosed.  Ou  return- 
ing to  Court,  the  names  of  the  assize  are 
called  over ;  they  are  asked  who  is  their  chan- 
cellor, and  he  delivers  the  verdict  to  the  pre- 
siding judge,  who,  having  onsealed  and  per- 
used it,  delivers  it  to  the  Clerk  of  Court,  to 
be  by  him  transferred  into  the  record,  after 
which  it  is  read  aloud,  all  the  assise  being 
still  present  to  hear  and  acknowledge  their 
verdict.  The  finding  may  be  either,  generally, 
gvilly,  not  guiltif,  or  not  proven,  or  it  may  find 
certain  things  proven,  from  which  the  Conrt 
are  left  to  draw  the  inference  ;  6  Geo.  IV.  c. 
22 ;  9  Geo.  IV.  c.  29  ;  Hume,  ii.  426,  et  ttg. ; 
Aliion's  Pfae.  631 ;  SUde,  207. 

In  civil  causes,  a  jury  foi-merly  required 
to  be  unanimous  in  their  verdict.  If  they 
eould  not  ogreeontheirverdict  within  twelve 
hours,  they  were  discharged,  and  the  trial 
went  for  nothing ;  but  if  they  unanimously 
applied  to  the  Court  for  further  time  to  con- 
sider their  verdict,  they  ware  allowed  such 
further  time  as  they  desired.  By  the  act  22 
and  23  Vict.  c.  7,  1859,  if  after  three  hours 
deliberation  nine  of  the  jury  agree,  a  verdict 
may  be  returned.  See  Jury.  Inqveat.  Chan- 
ctUoT.  General  Verdict.  Speciai  Verdict.  Not 
Gwltg,     Jurt/  Trial,     /mum.     New  Trial. 

Varediotlun  AssUte.    See  FropordUu. 

Vezgelt;  a  compensation  for  a  wrong. 
Skene,  h.  t. 

Vergsiu  ad  Inopiam.  When  a  man  is 
clearly  verpem  ad  inopiam,  his  creditors  may 
legally  resort  to  various  measures  calculated 
to  secure  their  claims,  which  would  be  other- 
wise I'egarded  as  inadmissible  or  nimious. 
See  Bell's  Com.  i.  223;  ii.  68.  144;  BeWs 
Princ.  §  46 ;  Er^k.  B.  ii.  tit.  12.  5  42  ;  B.  iii, 
tit.  5,565;  tit.  6.  5  10;  Kamet'  Sfuitj/.^&i. 

TerituCoimou,luiExoiuetI  The  gene- 
ral rule,  both  in  the  practice  of  England  and 
Scotland,  is,  that  in  the  criminal  action  for 
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libel,  verilat  eonvieii  is  not  adinitt«d  as  a  de- 
fence, and  that  when  the  circnmstancM  of  tba 
case  warrant  the  indulgence,  it  is  allowed  to 
be  pleaded,  only  in  mitigation  of  punishment. 
In  civil  cases,  proof  of  the  verilat  is  not  ad- 
missible without  an  issue  or  icsaes  in  jnstifl- 
cation,  setting  forth  the  factsi,  the  truth  of 
which  the  defender  nudertakes  to  prove.  See 
Brodie,  20th  Jan.  1836,  14  S.  it  D.  267. 
Where  a  defender  pleads  veriUu,  the  pamo" 
may  meet  him  by  conuter  evidence.  It  is  ml 
competent  for  a  defender  to  justify  his  libel,  by 
pleading  that  the  pursuer  has  been  sirailarlj 
libelled  by  others;  Goddari,  Nov.  4,  1816, 
1  Mwr.  159 ;  Edwards  v.  Maeinlask,  Dee.  S3, 
1823,  3  Muf.  369 ;  Giichrut  v.  Demptter,  StfL 
10,  1823, 3  Jfur.  363.  See,  generally,  on  this 
subject,  Borthtcici  on  Libel ;  £rtk.  B.  iv.  tit. 
4,  §  80 ;  Bank.  i.  250 ;  Bdfi  Prine.  $  2057  ; 
Mac/arlane^t  Jury  Prat.  219 ;  Brmtm'M  Sgwf. 
2138;  Shaw's  Digest,  i.  517;  ii.  257.  See 
Defamaiion.    Libel.     Injariet. 

VerilT,  Oath  of.  See  OaO.  Bndeae*. 
Claim.     Sequestration. 

Terw,  acUe  de  in  rem  verto  ;  an  action  bor- 
rowed from  the  Roman  law,  wherebv  wkot- 
ever  is  done  by  one  party  for  the  direct  be&eil 
of  another,  lays  the  party  benefited  onderas 
obligation  for  recompense,  to  the  exteat  ^ 
the  benefit  conferred  at  the  other's  eTptast. 
Stair,  B.  i.  tit.  8,  §  7.    See  £econpau& 

Vettmg:.  See  Le^cy.  Jtu  Crediti,  Sm- 
eetsion.     Contract  of  Marriage.     Diet  t^dit. 

Tia ;  a  Roman  law  mrol  servitude,  inelad- 
ing  the  two  minor  servitudes  of  the  ssune  cbM 
of  iter  and  adtu,  and  in  addition  conferriBg 
on  the  dominant  proprietor  the  right  to  ^ 
the  road  for  carriages  drawn  by  horses  ni 
other  beasts  of  draught.  Brtk.  B.  ii.  tit  $, 
§  12.     See  Aetut,     Iter,     Road. 

Tloar,  Tioarag*,    See  Tiends. 

Vice,  Sneoaedis^  m  the.  Snccecdtag  ia 
the  vice,  is  an  intrusion  whereby  one  eatoi 
into  possession,  in  the  place  of  a  tenant  bead 
to  remove  ;  such  entry  being  made  eollnsivdy 
with  the  outgoing  tenant,  and  witbcml  th« 
landlord's  consent.  In  this  case,  botk  &t 
tenant  and  he  who  thus  colluaively  tak«  hii 
place.areliabLaas  violent  possessors;  liuaiM 
it  was  legally  incumbent  on  the  tenant  •«  ban 
left  the  possession  void  fer  the  landlord's  enbT. 
The  person  succeeding  in  the  vice,  tberritov, 
will  be  subjected  as  an  intruder,  baIms  be 
have  a  colourable  title  of  posseptiwtb)  pratort 
him.  Bank.  B.  J.  tit.  10,  j  149 ;  Sta^EuiL 
tit.  9,  {  45 ;  Hunter's  Landlord  ni  Tomt, 
See  fiction  and  Intrusion.     Vi^taU  Awfih 

TloMomes;  the  ancient  nameofffMaMiC 
See  Sherif.    Come*. 

Vicennial  Prescrlptloa:  pleadaUeagaiHt 
holograph  bonds  not  a^est^  bv  vtlaaNB. 
Betfs  CW  i,  329.,    See /V^ifr(ptoii. 
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Victual ;  is  tbe  name  given,  in  our  lav,  to 
itny  sort  of  grain  or  com.  Erdc.  B.  ij.  tit.  10, 
§  46,  in  notes. 

View,  Proof  on;  nn  extraordinary  mode 
or  proof  by  inspection  jndicialh  anthoMsed. 
Bank.  B.  iv.  tit.  26,  S  i.  See  &iidetKe.  Jury 
Trial. 

Viewen.  Id  jury  causes,  it  is  sometimes 
thought  expedient  thftt  the  jurors,  or  some  of 
them,  ghould  hare  an  opportunity  of  inBpect- 
ing  premises  in  dispnte  previously  to  the  trial. 
When  thia  is  proposed,  the  conrae  is,  for  tlie 
party  visbing  the  view  to  apply  to  the  Court 
for  a  view,  giviDg  notice  to  the  agent  of  the 
opposite  party.  The  application  mast  be 
made  at  least  six  days  previous  to  the  day  of 
trial ;  and  where  it  is  granted,  six  jurors  are 
selected  for  the  pnrpose,  called  viewers,  who 
must  be  summoned  by  the  sheriff  to  attend  at 
the  place  in  question,  some  convenient  time  be- 
fore the  tri^,  where  the  premises  are  pointed 
out  to  them  by  two  persons,  named  by  the 
Court,  nsually  on  the  joint  suggestion  of  the 
parties,  and  technically  called  tkeweri.  The 
expense  of  such  views  is  borne,  in  the  first 
instance,  by  the  parties  equally,  and  no  evi- 
dence can  be  adduced  at  the  time  of  taking 
the  view.  The  object  of  the  view  is,  to  render 
the  ground  of  dispute  more  intelligible  to  the 
jory;  but  it  will  only  be  granted  where  the 
necessity  of  it  is  made  very  apparent.  The 
attendance  of  agents  at  the  view  is  disapproved 
of,  and  all  discussion  on  that  occasion  is  inad- 
nissible.  The  showers  are  the  only  parties 
properly  entitled  to  interfere  or  communicate 
with  the  viewers.  Where  the  subject  of  the 
view  ties  in  the  counties  of  Sutherland,  or 
Caithness,  or  Orkney,  which  are  not  required 
to  send  jurors  to  Inverness,  the  sheritfs  of 
these  counties  are  required,  by  a  special  enact- 
ment, to  return  three  persons  of  the  county  in 
which  the  action  arises,  to  be  viewers,  who 
are  also  bound  to  attend  the  trial,  and  to  be  first 
called  to  serve  on  the  jury.  If,  from  any  cause, 
ills  expedient  that  these  viewers  should  be  sent 
from  a  neighbouring  county,  the  Court  may 
issue  an  order  for  a  certain  number  of  jurors 
from  the  nearest  county,  from  which  it  U  eX' 
pedient  to  take  tbem,  who  shall  he  bound  to 
attend  as  viewers,  and  who  shall  be  first  called 
to  serve  on  the  jury.  55  Cm,  ///■  c.  42,  §  29  ; 
69  Geo.  III.  c.  35,  §  36  ;  Xac/arlane'g  Jujy 
Frac.  97,  et  teq. 

YigilxaUma,  mm  dormientibus,  jura  tuh- 
venittnt.    See  jSlaiV,  B.  ill.  tit.  2,  §  42  ;  Kamea' 


VIS 


851 


Equity,  408. 


h.t. 


ity,  408. 
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[niU;  slavery  or  servitude.   Skene, 


Tindicatio  Bei ;  a  Roman  law  real  action, 
{bonded  on  the  right  of  property,  little  known 
now  in  that  form.  SUmt.d.  iv.tit.  3,  §  43; 
Bank.  B.  iv.  tit.  24,  §  36.    See  Aelion. 


■^ntnert.  The  edict  Krate,  Cmpona, 
SUtbulam,  is  extended,  by  our  law,  to  vintners. 
See  Hanta,  Caupona,  Ac.     Innte^en, 

Violating  SepnlolireB.    See  iS^uieirM. 

Violence ;  may  be  established  by  parole 
evidence  to  the  effect  of  reducing  a  deed  im- 
petrated  thereby ;  and  the  amount  of  damage 
sustained  by  violence  may  be  judicially  ascer- 
tained by  an  oath  in  litem;  Erst.  B. iv.tit. 2. 
§  18, 21.  See  Extortion.  Violent  or  clandes- 
tine possessors,  it  not  explicitly  or  tacitly  ac- 
knowledged, may  be  removed  without  warn- 
ing, but  not  without  order  of  law.  Bank.  B. 
ii.  tit.  9,  §  57 ;  Stair,  B.  iv.  tit.  26,  §  14 ;  lit. 
28^  I,  et  seq.     See  Ejection. 

Violent  ^ofiti.  "  Violent  profits  are  so 
called  because  they  became  doe  on  the  ten- 
ant's forcible  or  unwarrantable  detaining  the 
possession  after  he  ought  to  have  removed ; " 
Brtk.  B.  ii.  tit.  6,  §  54,  In  an  action  of  re- 
moving, the  defender  must,  in  most  cases,  find 
caution  for  the  violent  profile ;  1555,  c.  39. 
He  must  be  prepared  with  a  cautioner  for 
violent  profits,  at  giving  in  his  defences,  un- 
less he  instantly  vert^  a  defence  excluding 
the  action  ;  A.  S.  12th  Nov.  1825,  Sherif- 
eourt,  c.  vii.  §  6.  In  rural  tenements,  the 
violent  profits  are  held  to  be  the  full  profits 
which  the  landlord  could  have  made  either  by 
posseesing  the  lands  himself,  or  by  letting  them 
to  others.  In  urban  tenements,  the  violent 
profits  are  generally  estimated  at  double  the 
stipulated  rent.  See  WaU  v.  Bell  and  Bi^/ovr, 
10th  July  1822,  IS.dtD.  656.  If  the  ten- 
ant, in  resisting  the  removing,  have  ^proba- 
bitit  causa  litigatuii,  the  rent  decerned  for  will 
be  limited  to  the  rent  stipulated  in  the  lease ; 
Ersk.  ib.  As  to  the  effect  of  the  tenant's  bma 
Jidet  where  his  lease  is  under  reduction,  and 
as  to  the  period  at  which,  in  the  course  of  such 
an  action  of  reduction,  his  bona  Jidet  will  be 
held  to  cease,  to  the  effect  of  entitling  the 
landlord  to  claim  violent  profits,  see  the  Duke 
of  Bvceleuch  and  Queentberry  v.  Bytlop,  13th 
Nov.  1822, 2S.AD.&-  affirmed  10th  March 
1824,  2  Shav^e  Appeals.  54  ;  Earl  of  Wemyst, 
13th  Jan.  1823,  2  8.d:  D.  107,  2  Skaa's  Ap- 
peals, 70,  Violent  profits  are  adso  due  by  any 
other  unlawful  possessor  in  malajide  ;  Ersk.  B. 
ii.  tit.  6,  §  54;  Ba^ik.  B.  i.  tit.  10,  g  133-47, 
It  is  the  opinion  of  Stair,  that.  m>  dvbio,  the 
pursuer's  oath  tn  litem  should  be  admitted ; 
Stair,  B.  iv.  tit.  29  ;  B.  i.  tit.  9,  §  16.  26 ; 
and  B.  ii,  tit.  9,  §  44.  See  also  More'a 
Notes,  p.  Ixi ;  Beil  on  Leases,  ii.  83-5,  347  ; 
Hunlei't  Landlord  and  Tenant;  Rose's  Lett.  ii. 
519.  See  Eemovine/.  Spuilzie.  Warnintf. 
Bona  Fides,    i^ection.    Advocatien. 

Via  et  KetOB ;  form  a  good  ground  of  re- 
duction, if  tbey  be  such  as  cadunt  in  con- 
sPtntem  viram,  not  if  they  be  trifling,  or  not 
present,  or  merely  reverential,  or  proceeding 
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from  tlie  justexecntioD  of  legal  diligenoe,  and 
lued  for  procuring  a  deed  relating  to  a  debt 
coDtuned  in  the  diltgeoce.  A  third  part; 
interposing  his  creditor  ftdvancing  money  in 
behalf  of  a  peraon  illegally  threatened  or 
forced,  hai,  in  a  reduction,  the  latne  plea  aa 
he  who  was  so  relieved ;  and  has,  if  nnable  to 
recover  from  the  person  menacing  or  forcing, 
right  of  recourse  against  the  party  relieved. 
See  Er$k.  B.  iv.  tit.  1,  §  26 ;  Stair,  B.  i.  tit. 
9,  §  8;  B.  i.  tit.  17,  §  17-,  More't  Holes, 
Iviii ;  Bank.  i.  253  ;  Karnes'  Stat.  Lau,  h,  t. 
See  Redvclion,    Force  and  Fear. 

Tisnetnm;  neighbonrbood.    Skene,  h.t. 

Titiation.  Vitiation  or  alteration  in  a 
material  part  of  any  deed,  e.^.,  the  date  of  a 
bill,  without  consent  of  parties,  is  fatal  to  the 
document ;  independently  of  the  objection  on 
the  stamp  laws,  unless  the  alteration  be  made 
evidently  to  correct  a  mistake,  and  in  further- 
ance of  the  original  intention.  A  vitiation 
affecting  a  distinct  part  only  of  a  deed,  gene- 
rally speaking,  goes  merely  to  cause  that  part 
to  be  held  pro  non  tcripto.  Bell's  Com.  i.  291, 
Add.  No.  21. :  Move's  Notes  to  Stair,  p. 
ecccvii. ;  Ersk.  B.  iii.  tit.  2,  j  20,  et  seq. ; 
Thornton  on  BilU,  70, 179,  612 ;  Tail  on  Bvi- 
dence,  3d  edit.  19,  39,  143-150  ;  Rosi'i  LecL 
i.  146.     See  Deed.     Bill. 

Tltiont  IntromiMicnL    See  Intromission. 

Vltiitm  Seale.  See  Vitiation.  Labet 
Realis.    BUI  of  Exchange.     Frawl. 

Vitriol,  Throwing:  cm  ths  Person.  See 
Stalbitig.     Attempt  at  Murder. 

Tolimtary  Joriidiction ;  is  that  exercised 
in  matters  admitting  of  no  opposition  or  ques- 
tion, and,  therefore,  cognisable  by  any  judge, 
in  any  place,  and  on  any  lawful  day  ;  such  as 
the  judicial  raliGcation  of  a  married  woman, 
brieves  of  tutory,  general  service,  &c.  Erst. 
B.  i.  tit,  2,  §  4.     See  Jurisdiction.     Ratifica- 

Vote,  Cuting.  The  privilege  of  giving  a 
eastinrf  vote  is  sometimes  conferred  on  the 
preses  or  chairman,  or  on  some  particular 
member  of  a  meeting,  or  nomination  of  per- 
sons entitled  U>  vote  ;  that  is,  the  person 
having  this  privilege  is  entitled  not  only 
to  his  deliberative  vote  aa  a  member  of  the 
meeting,  but  also  to  a  second  vote  in  cases  of 
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equality.  This  right  doe*  not  exiA  at  can- 
mon  law  ;  and  must  therefore  be  r«*t«d  in 
the  party  exercising  it,  either  by  atatnte,  or 
by  special  deed  or  agreement,  binding  on  all 
the  voters.     See  Election  Law.     Prtaet. 

Tot«a,  in  SequMtntum.  See  Seq%ettn- 
tion.  Trustee.  Scrvting.  Votes  for  member 
of  Parliament,  or  in  Parliament,  sec  iiJedioi 
Laws,     ParliamenL     Reforn  Aet. 

Voth;  outlawry.  (See  VHagi%m\  Ta*&, 
calling  or  accusation.     Skene,  ooet  V<A. 

Touollflr ;  is  the  technical  name  for  tke 
written  evidence  of  payment.     See  Discharfc 

VoT  ;  refers  chiefly  to  pious  dedication  in 
times  of  Popery.  Bank.  B.  i.  tit.  23,  j  53, 
el  seq. 

Toyago  ;  the  master  and  owners  of  a  ves- 
sel are  liable  for  the  couaequences  of  all  nit- 
conduct  on  the  voyage,  such  as  sailing  too 
late  (unless  the  delay  be  involuntary,  as  Itob 
adverse  or  boisterous  winds) — sailing  withoot 
convoy  in  time  of  war — going  unnecMaarilj 
out  of  the  usual  course,  under  the  limitatieas 
of  26  Geo.  III.— navigating  eapelesaly— faU- 
ing  to  deliver  the  cargo  to  tiie  proper  peraont 
iu  safety,  according  to  the  local  cnstoms.  &c, 
&c.  Shipowners  are  liable  under  tbe  edict 
Navtct,  &c.,  except  that  they  are  answeraUe 
only  up  to  the  value  of  the  ship,  at  the  tiaw 
of  the  loss,  and  of  the  whole  freight,  aad  an 
not  answerable  for  the  act  of  Qod,  or  of  th< 
Queen's  enemiea,  or  for  accidental  fire  ;  36 
Geo.  III.  c.  66,  §  2  (reserving  all  reguUtiou 
against  fires) ;  or  for  valuables  put  on  board, 
unless  their  true  nature  and  value  be  dedareJ 
in  writing,  to  the  master  or  owner ;  26  Get. 
III.  c.  S6,  §  3 ;  or  for  any  loss  by  act  er 
neglect,  or  embezzlement,  without  their  pri- 
vity ;  7  Geo.  II.  c.  15  ;  26  Get.  III.  c  86,  j 
1 ;  53  Geo.  III.  c.  169,  ^  \,  ei  seq.  ;  reawdj 
remaining,  however,  at  common  law  againn 
the  master  and  mariners— the  master  havi^ 
an  exemption  only  as  to  valoablea.  Set 
the  Merchant  Shipping  Act,  1S54,  17  k 
18  Vict.  c.  104,  5  503,  «(««?.  Bi^*C*m^'u 
554,  et  seq. ;  ErA.  B.  iii.  tit.  3,  S  17  ;  Bdts 
Prine.  §  406,448,  456,  471,  et  teg.:  Hi»it. 
ib.;  Brodit's  Sitp.9&l.  Sw  Chttrter-Party.  Dt- 
murroffe.     Ship.     Nautte,  Cauponet,     Intur- 
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Wadset;  is  the  conveyance  of  land  in 
pledge  for,  or  in  satisfaction  of  a  debt  or  obli- 
gation, with  a  reserved  power  to  the  debtor 
to  recover  his  lands,  on  paympnt  or  perform- 
ance. The  lender  is  called  tliu  wadsetter,  and 
the  borrower  the  reverser.  Formerly  the 
reverser  never  parted  with  more  than  the 
bare  possession  of  his  lands,  regularly  pledged, 


until  payment ;  bnt  anerwards  a  wadset  aa- 
sumed  the  form  of  an  absolute  conveyaacea 
and  the  debtor  got  separate  letters  of  rcTer- 
sion  from  the  creditor,  which,  as  conveying  a 
right  merely  personaJ  at  common  law,  wtn, 
by  1469,  c.  27,  made  effectual  gainst  tbe 
singular  suocessors  of  the  wadsetter.  Socb 
a  right  of  reversion,  when  duly  registered. 
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nerer  prMeribet.  Se«  RedtemAU  Righit. 
RigKUafRtvenion.  Redemption.  Wadset  b 
now  little  ssed ;  but,  when  it  is,  it  is  gene- 
r»Uj  effected  bj  a  mutmil  ooDtract.  Watlaeti 
ie  proper  or  oApreper.  Under  &  proper  wad- 
set, tbe  wAdsetLer  enjojrB  the  yearly  profits  of 
the  wadset  lands,  in  satisfaction  of  his  in- 
terest, during  the  non-redemption  ;  while,  by 
tbe  improper  wadset,  which  is  in  fact  nothing 
more  than  a  pigmu  or  right  in  teonrity,  the 
wadsetter  is  accountable  to  the  reveruer  for 
tbe  excess  of  the  rents  over  the  Interest,  and 
c&o  claim  from  him  the  deScit  from  the  in- 
terest of  his  money ;  thus  undertaking  no 
part  of  the  haxanl  of  the  rents,  and  being 
obliged  to  aocouut  for  any  excess  of  rent,  as 
payment  ;rro  tanto  of  the  capital.  Hence,  a 
clause  adjected  to  a  proper  wadset  to  the 
effect  of  defending  the  wadsetter  against  all 
risk  is,  by  lt;61,  c.  62,  declared  usurious; 
aad  a  proper  wadsetter  forcibly  tamed  oat  of 
possenion,  has  a  personal  claim  for  his  rents 
against  the  rererser.  The  provision  of  a 
determinate  rent  in  corn,  or  of  redeniption 
on  payment  of  the  principal  and  interest, 
makes  a  wadset  improper ;  bnt  a  proper  wad- 
aet  may  contain  an  obligation  of  relief  from 
public  burdens  iu  the  wadsetter's  favour. 
£i*ea  a  proper  wadsetter  )nay  grant  a  back 
tack  to  the  reverse r  for  payment  of  a 
certain  tack-dnty,  iu  lieu  of  interest-,  thus 
tendering  his  wadset  improper ;  and  the 
payment  of  the  tack-duties  may,  by  special 
provision,  be  made  a  rrai  burden  on  the  re- 
demption (though  not  a  dehitnm  fimdi  until 
redemption),  if  the  bach-tack  be  either  en- 
^ossed  in  the  wadset,  or  registered  in  the 
register  of  reversions  ;  1617,  c.  16.  A  con- 
Tentiooal  irritancy  on  failure  to  pay  the  tack- 
duty  is  more  liberally  interpreted  than  a 
similar  provision  in  a  sale  under  reveraion  ; 
and,  on  declarator  of  the  irritancy,  the  wad- 
set, if  formerly  proper,  resumes  its  character. 
By  1661,  c  62,  all  proper  wadsetters  must, 
duringnon-requisitionofthesumlentiquitpos- 
session  on  offer  of  security  for  payment  of  the 
interest  by  the  reverser,  or  any  in  his  right ; 
or  else  impnte  the  excess  of  rent  over  the  in- 
terest in  payment  of  the  capital  sum  ;  tbe 
wadset  being  then  held  improper,  As  an  elk 
to  the  reversion  of  a  wadset  which  had  been 
previously  burdened  with  a  back-tack  to  thq 
reverser,  is  not  real  against  the  revprser'e 
singular  successor,  a  wadsetter,  whose  right 
is  to  be  declared  ertingnislied  by  ponMion, 
cannot  aeeribe  hte  intromitsioDS  to  the  sums 
contained  In  the  tnk.  Erik.  B.  li.  tit.  6,  §  8, 
etteg.;  Blair,  B.  it.  tit.  10,§  1,  (i<Mf. ;  B.  iv. 
tit  5 :  B.  ji.  tit.  e,il7;  b.  i.  iH.  13,  §  14 ; 
Bank,  B.  ii.  tit  10,  f  2,  «1  m?.;  Mor^t 
JToUt,  'pp.  tidxi.,  eccoxxvl, ;  BMt  On*,  i. 
67(>-7»;  Bite*  PHm.  §  Ml,  «1  uj.;  JUtai. 
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ib. ;  KaiMt'  Princ.  of  Equity,  45,  49  (1825) ; 
Kamee'  Slat.  Laui  abridg.  L  t, ;  Ron'»  Led.  il. 
329,  et  teq.  See  Election  Lawt.  Redemi- 
able  Right*.  Eik.  Revertioit.  Redemption. 
Pledge,     Prefnoaitum. 

Wiiiget.  Wagers  and  gaming  debts  are 
regarded  in  the  law  of  Scotland  as  pacta  illt- 
cita,  as  not  partaking  uf  the  nature  of  serious 
business,  bnt  as  mere  pastime  and  amuse- 
ment  Heuce,  no  action  is  competent  for  the 
recovery  of  any  sum  gained  by  betting  or 
wageriug  iu  any  form.  The  view  taken  in 
Scotland  is,  that  courts  are  instituted  to  en- 
force the  rights  of  parties  arising  from  serious 
transactions,  and  can  pay  no  regard  to  spun- 
lionet  iudiera.  For  the  same  reason,  if  the 
mouey  lost  has  been  actually  paid,  the  loser 
cannot  recover  it  in  an  action  ;  for,  in  such  a 
case,  the  maxim  melior  etl  conditio  poiiideiitU 
applies;  Wordsmrth,  I5th  May  1799,  Jfor. 
p.  9524.  In  England  the  law  was  formerly 
different;  butsome  very  eminent  judgesin  that 
country  expressed  regret  that  it  was  so.  By 
the  English  statute  8  &  9  Vict.  c.  109,  §  18, 
all  contracts  by  way  of  gaming  or  wagering 
are  declared  null  and  void.  See  Bell's  Com. 
i.  300,  et  teq.  and  notei.  By  the  act  1621,  c. 
14,  it  is  enacted  that  if  any  man  wins  more 
than  100  merks  (L.5,  lis.  1^.)  at  cards  or 
dice,  within  twenty-four  hours,  or  by  wagers 
upon  horse  races,  the  surplus  shall,  within 
twenty-fuur  hours  thereafter,  be  consigned  in 
the  hands  of  tbe  kirk -treasurer,  if  in  Edin- 
burgh, and,  if  in  a  c«untry  parish,  of  the 
kirk-session,  for  tbe  use  of  the  poor  of  the 
parish.  Power  is  given  to  magiatrates,  she- 
riffs, and  justices  of  the  peace  to  pursue,  and, 
failing  their  doing  so,  a  common  informer 
may  sue  for  double  the  sum—one  half  of 
which  goes  to  the  poor,  and  the  other  to  the  in- 
former. This  act  was  found  nut  to  be  in  desue- 
tude in  1774  ;  Max«eU,  HtU  July  1774,  Mor. 
p.  9522.  And,  by  9  Anne,  c.  13,  any  person 
who,  by  any  fraud  in  playing  at  cards,  dice,  . 
Sic,  or  in  betting,  wins  any  money,  or  at  one 
sitting  wins  above  L.IO,  shall  forfeit  five 
times  the  value  cf  the  money,  or  other  thing 
won,  to  any  person  who  shall  sue  for  it ;  and, 
besides,  shall  he  deemed  intamous,  and  pun- 
ished as  in  cases  of  peijury.  By  the  same 
statute,  all  bonds  or  other  securities  given 
for  money  won  at  play,  or  lent  at  the  time  to 
play  with,  are  declared  utterly  void;  and  all 
mortgages  or  encuRihrancoa  of  land  made  on 
ibe  same  consideralMna  are  ordered  W  be 
made  ov«r  for  tbe  use  of  tbe  mortgager. ; 
BMa  Com.  i.  300.  8ee  also  i/ulot.  JMtUce  of 
Peaee,  vol.  ii.  p.  349 ;  Batik,  B.  i.  tit  10,  § 
20,  e(  leq. ;  Uonit  Jiotei  to  Stair,  p.  Ixv. ; 
Erik.  B.  iil.  tit.  1,  §  10,  aad  naiei  by 
ivory;  B.  iti.  tit.  8,  G  81;  £amM'  Ptiue.  of 
%u(j>  (1805%  21 ;  flumtoii  on  BHU,  116; 
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TaiCi  Jtutiee  e/Ptaee,  voce  Qimiing ;  Broum't . 
Synop.  pp.  1428, 1438.  See  Gamit^.  Pactum 
Illieituta. 

Wager  Policy  ;  baa  been  defiaed,  a  pre- 
tended insurance  foonded  on  an  ideal  risk, 
where  tlie  insured  bas  no  iotereBt  in  tbe  thing 
inanred,  and  can  tberafore  austain  no  low  by 
the  happening  of  any  of  the  misfortunea  in- 
■ared  against.  Such  insurances  are  usually 
expressed  by  tbo  irords,  "  interut  or  no  tn- 
terest,"— or  "  without/arther  pnx^  «/  lis  inltrat 
Ihan  lie  polity,"— or  "  without  beaeju  of  takage 
to  the  insurer."    Notwithstanding  the  general 

Srinciple  that  iusurauce  is  a  contract  of  in- 
emoity,  such  policies  cams  in  England,  after 
some  fluctuation  in  judicial  opinions,  to  be 
held  as  legal  contracts  at  common  law ;  and 
tbe  gambling  thus  legalised  became  so  pre- 
valent and  injurious,  that  wager  policies,  as 
above  defined,  were  prohibited  by  the  statnte 
19  Geo.  II.  c  37.  Vaiutd  potidot  have  some- 
times been  made  the  cover  for  wager  policies ; 
as  to  which  the  general  rule  seems  to  be,  that 
where,  in  a  valued  policy,  the  interest  is  so 
■mall  as  to  be  a  mere  cover  for  a  wager,  the 
contract  will  be  void  ;  but,  on  the  other  hand, 
when  it  appears  that  the  contract  is  fairly 
meant  as  an  indemnity,  a  valued  policy  is 
not  held  to  fall  under  the  statutory  prohibi- 
tion ;  nor  will  courts  of  law  inquire  minutely 
wheAer  the  valuation  specified  in  the  policy 
is  or  is  not  very  near  the  true  interest  of  the 
insured.  if(tr(A<i^  199  and  95,112.  Arwmld 
OK  Ifarine  Inturance,  329.  See  Intnrana, 
Tallied  Policy.     Open  Policy. 

Togea.  A  workman  orservant  hired  toa 
precise  day  or  term,  is  entitled  to  his  whole 
wages,  although  prevented  from  making  out 
his  engagement  by  sickness  or  other  ueces- 
■ary  cause,  aa  the  maater'a  death,  or  his  own 
dismissal  without  good  reason;  but,  if  the 
servant  die,  wages  are  due  only  to  the  day  of 
bis  death.  A  master,  in  like  manner,  is  en- 
titled to  the  whole  apprentice-fee  of  an 
apprentice  who  has  died,  or  deserted  his  ser- 
vice ;  Er$k.  B.  iii.  tit.  3,  §  16.  Servants' 
wages  are  privileged  debts  for  the  current 
term,  both  on  the  death  and  on  the  bank> 
ruptcy  of  the  master,  provided  they  be  strictly 
urvantt'  wagei;  Bdl't  Com.  ii.  157  ;  i'rwfc.  B. 
iii.  tit.  9,  §43.  See  Privilegtd  Debit.  Bse- 
culor.  Claims  for  servants'  wages  fall  under 
the  triennial  prescription  of  1579,  c.  83 ; 
Ersk.  B.  iii.  tit.  7,  §  17  ;  BeU't  Com.  i.  332. 
Servant^  wages  are  alimentary,  and  cannot 
be  arrested,  in  so  far  as  they  exceed  what  is 
required  for  subsistence :  arrears  of  them, 
however,  may  be  arrested.  By  the  Small 
Debt  Act,  1  Vict.  c.  41 ,  §  7,  w^ea  of  labourers 
and  manufacturers,  so  far  as  necessary  for 
their  subsistence,  are  deemed  alimentary,  and, 
in  like  manner  as  servants'  fees  and  other 
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alimentary  fanit,  not  liable  to  i 
Every  agreement  as  to  seamen's  wages  most  be 
in  writing,  signed  byeach  mariner  within  three 
days  after  entry ;  but  need  not  be  stamped  m 
to  coasting  vessels.  The  pay  stipulaMd  in 
the  colonies  must  not  exceed  double  the  Bnt> 
ish  pay,  and  must  be  paid  within  thirty  dajv 
after  arrival,  or  at  discharge.  Ertk.  B.  iiL 
tit.  6,  §  7  ;  BeiPM  Com.  i.  75.  With  n^gui 
to  seamen's  wages,  the  claim  for  wliich  is  re- 
gulated in  a  great  meunre  by  statotc,  ■« 
Seamen.  See,  on  tbe  subject  of  wages,  BJft 
Com.  ii.  103;  i.  510,  et  teq.;  Ifort'i  Sa*e» 
p.  Ixiiv;  BrodU'a  Bupp.  955, 
976 ;  Bank.  i.  68  ;  BdTt  Print,  S  178.  e«  «j; 
630,  1407,  364 ;  /«Mfc  185 ;  Kama'  Ptit. 
of  Equity  (1825),  215;  Sunta't  LA»dUrJ 
and  Tetumi.  See  Outrttr'Parfy. 
Nypclhec.     Sabiafe.     FForbMia. 

Waife  Beoat ;  "an  animal  whieli  w 
and  wavers  without  any  known  maater,  vhidi, 
when  any  one  Bnds  it  within  his  own  boands, 
he  ought  to  cause  to.  be  proclaimed  divens 
and  sundry  times  upon  market  days,  at  the 
parish  kirk,  and  withia  the  sberiffdon; 
otherwise,  if  he  detain  the  same,  he  may  be 
accused  for  theft  therefor."  It  is  "  loasMi  t» 
the  owner  of  the  beast  to  repeat  and  cbaUeag* 
the  same  within  year  and  day."  Stau,  k.  t 
See  Eitray. 

Vaith  or  Waif  CatOs.  Waif  cattle  be- 
long to  tbe  Queen  [i.e.  to  her  donataij  tin 
sheriff),  where  advertised  and  not  claimed 
within  a  year,  unless  the  proprietor  on  wbow 
lands  they  were  found  have  a  grant  of  wailk 
Inanimate  property  lost  is  not  supposed  to  go 
to  the  Queen.  Enk.  K  L  tit.  1,  §  12  ;  Slur. 
B.  ii.  tit.  1,  5  5  ;  B.  i.  tit.  7,  §  3 ;  BmJu  i 
221,  208-9;  £eff»  Prine.  §  1294;  Ktmm' 
Stal.  Law,  h.  U    See  Eitray.     DerdietioH. 

Wakening.  Where  a  summons  ia  n^ 
called  within  year  and  day  after  its  execa- 
tion,  the  instance  falls,  and  a  new  action  mast 
be  raised.  But  where,  at  any  time  after 
CRilling,  no  judicial  proceeding  takes  place  is 
the  action  for  a  year  and  day,  the  dependiag 
process  merely  falls  asleep,  and  may  then  ba 
wakened  at  any  time  within  the  period  of  the 
long  prescription,  either  by  written  coDseot 
of  parties  through  their  counsel,  or  by  aa 
action  of  wakeoing  {which,  on  the  death  of  a 
party,  was  formerly  often  conjoined  with  aa 
action  of  transference).  This  action  might  b« 
raised  at  the  instance  of  either  party.  groawUd 
upon  the  last  Bt«p  of  procedure,  uid  iosmtiag 
against  every  defender  of  a  numbor,  ia  the 
conclusion  proper  to  him.  The  ndrntim  af  a 
summons  of  wakening  were  six  daji.  Ths 
summons  was  then  called  lika  an  ui  ffiasiy 
action ;  but  it  was  not  neeenar;  ta  Mnt& 
in  the  printod  rolls  of  the  Ontar  BMHb  h 
might  be  put  at  once  to  the  hanri  mil  if  As 
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Lord  Ordinary  in  the  prJDoipal  cause.  By 
the  Act  13  and  14  Vict.  c.  36,  5  30. 1850, 
actions  may  now  be  wakened  without  a  Bum- 
monB,  but  by  an  order  of  the  Lord  Ordinary 
in  the  cause,  after  ton  days'  intimation  of  a 
motion  by  either  of  the  parties  t«  that  effect. 
By  the  same  act  an  action  of  transference  is 
made  to  include  a  wakening.  Actions  on  the 
proper  Inner  House  roll,  and  those  in  which 
decree  has  been  pronounced,  never  sleep. 
Erik.  B.  iv,  tit.  1,  S  62  ;  Iwty'n  Form  of  Pro- 
eeat,  ii.  p.  53 ;  Stair,  B.  iv.  tit.  2,  §  3 ;  tit. 
34  ;  Bank.  ii.  624  ;  Darlings  Prae.  325-30  ; 
Maelaurin't  Sherif-Court  Procest,  260 ;  Jwid. 
StyUt,  2d  ed.  iii.  260,  et  teq.;  Brown't  Si/nop. 
p.  1808  ;  SAaaj"*  Ditrett,  p.  371 ;  S.  d!  D.  tiii. 
400  ;  6  Geo.  IV.  c  "120,  §  53.  See  Callinff  of 
a  Summom. 

Wand ;  the  baton  which,  along  with  the 
blazon,  fonns  a'  messenger's  nuignia,  must  be 
exhibited  by  him  in  executing  a  caption. 
SUuT,  B.  iv.  tiL  47,  §  14.     See  ImprisonmaU. 

ward,  Caraal^  of.  See  Teaun.  Ctu»- 
(dly. 

Ward-Holding.    Skent,  voce  Varda.     See 

Warding  and  Watohing ;  serviceB  in  bar-, 
gage  tenure,,  constituting  the  reddendo  of 
burgage  -  holding.  See  Burgage-  Holding. 
Tenure. 

Warding,  Aot  of.    See  Ad  of  Warding. 

Ware  of  the  Sea ;  (alga  ntaris).  According 
to  Skene,  he  who  was  infeft  with  ware,  might 
atop  and  make  impediment  to  all  other  per- 
sons, both  within  and  without  flood-mark,  to 
gather  ware,  for  "  mocking  and  guding  of 
their  lands;"  or  to  gather  "  wilkes,  cockles, 
le'mpers,  mussels,  sandeiles,  an  all  flsh,  or 
baite,  upon  the  sand  or  craiges  foreanent  his 
lands."  But  if  any  person  were  not  infeft 
with  thia  privilege,  he  could  not  prevent  the 
king,  or  any  of  bis  lieges  from  doing  so,  or 
from  "  winning  stanes,  or  exercising  onie 
uther  industrie,  to  their  profit,  within  floud- 
marks."     Skene,  h.  I.     See  Sea.     Seathore. 

Waiehonaing.  The  warehousing  system 
is  that  by  which  merchants  are  enabled  to 
deposit  goods  imported  from  abroail,  in  ware- 
bouses  belonging  to  the  Crown,  without  pay- 
ing the  duty  for  importation.  The  goods  are 
kept  in  bond,  as  it  is  called,  until  the  mer- 
chant pays  the  duty  and  removes  them  from 
the  warehouse.  The  warehousing  system  has 
lieen  the  subject  of  various  legislative  enact- 
ments, the  subsisting  act  being  3  and  4  Will. 
IV.  c.  57,  and  16  and  17  Vict.  c.  107.  On 
the  constrnction  of  the  warehousing  acts,  the 
following  authorities  may  be  consulted: — 
Beti's  Com.  I.  186 ;  BelTx  Print.  §  1368 ;  EriL 
B.  iii.  til.  3,  §  8,  and  note  by  Ivory;  Brodie'i 
Supp.toStair,B72;  Watson't  Stat.  Law,  h.i.; 
S/mw'm  Digest,  552.    See  also  Bonding,     D«- 
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Uvery.  ffypclhec.  Cellar.  Stoppage  in  trai^- 
titu. 

Warning  of  Serranta.  Unless  the  master 
or  the  servant  give  warning  to  the  other,  at 
least  forty  days  before  the  term,  they  are 
held  to  continue  their  contract  till  another 
term.  The  terms  are  usually  Whitsunday 
or  Martinmas,  unless  where  the  agreement  of 
parties,  the  custom  of  the  service,  or  local 
usage  has  fixed  other  term  days.  Such  agree- 
ment or  usage  may  also  alter  the  length  of 
notice  required,  or  overcome  the  presumption 
for  tacit  relocation.  Warning  may  be  given 
indirectly,  by  any  steps  being  taken  which 
cannot  fail  to  make  the  parties  aware  of  each 
other's  intention ;  but  what  circumstances 
shall  be  held  ei^uivalent  to  warning,  is  a 
question  of  evidence  which  necessarily  de- 

fends  on  the  specialties  of  individual  casw. 
t  has  been  decided,  that  certain  circum- 
stances indicating  an  intention  of  the  master 
to  let  the  garden  which  the  servant  was  hired 
to  manage,  and  on  the  servant's  part,  a  know- 
ledge of  this,  and  application  for  service  else- 
where, were  not  sufficient  to  supply  the  want 
of  warning;  Maclean,  Fob,  4,  1813,  F.  C. 
See  Ettk.  B.  iii.  tit.  3,  §  16,  «*(«  by  hory; 
Bell'g  Princ.  §  173-1 ;  Illutt.  ib. ;  Ifuteh. 
Justice,  ii.  159;  Tait'e  Jtutice,  voce  Servant; 
Btaii's  Justice,  voce  Servant.  See  Master  and 
Servant,  and  antiioriiies  there  cited. 

Warning  of  Tenants.  See  Removing. 
Chalking  of  Doors. 

WaiTfUldioe ;  is  the  obligation  whereby  a 
party  conveying  a  subject  or  right,  is  bound 
to  indemnify  the  grantee,  dispoiioe  or  receiver 
of  the  right,  in  case  of  eviction,  or  of  resJ 
claims  or  burdens  being  matle  effectual 
against  the  subject  arising  out  of  obligations 
or  transactions  antecedent  txi  the  date  of  the 
conveyance.  Warrandice  is  oidior  personal 
or  real.  Personal  warrandice,  by  which  the 
granler  and  his  heirs  are  bound  personally, 
is  general  or  tpeeial,  of  which  the  former  is 
interpreted  by  the  rulos  «f  implied  warran- 
dice, while  the  latter  is  either,  l«f,  Simj^e, 
viz.  that  the  granter  shall  do  nothing  incon- 
sistent with  the  grant,  which  is  that  implied 
in  donations;  2d,  From  fact  and  deed,  i.e. 
that  he  neither  has  done,  nor  shall  do, 
any  contrary  deed,  which  is  that  implied 
in  transactions  ;  or,  Zd,  Absolute,  aontra  omnes 
nu>rlales,  against  all  deadly,  whereby  the 
granter  is  liable  for  every  defect  in  the  right 
which  he  has  granted.  This  liability  is 
sometimes  expressly  limited  to  the  extent  of 
the  price  or  equivalent  received  ;  but  where 
it  is  not,  it  extends  t«  the  full  value  of  the 
subject  at  the  date  of  eviction,  and  to  all 
dam^  whatever  consequent  upon  eviction. 
•See  Eviction.  As  to  implied  warrandice,  it 
does  not,  in  assignations,  raach  to  the  sol- 
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vency  of  tbe  debtor ;  and  even  absolute  war-  j 
raudice  in  sucb  «  case,  hoirerer  aDxionaly 
expressed,  importa  merely,  that  the  bond  or 
other  TDucber  is  a.  valid  deed.  In  doaations, 
warrandice  against  the  voluntary  deeds  of 
the  donor  is  implied,  and  in  all  onerous  deeds, 
absolute  warrandice  (restricted,  however,  to 
the  mere  value  in  redeemable  and  personal 
rigbts)  is  implied ;  but  no  warrandice  is  im- 
plied against  a  bare  consenter  to  a  convey- 
ance. Express  warrandice  supersedes  im- 
plied ;  and  parties  may  provide,  or  tacitly 
consent  to  any  kind  of  warrandice,  or  even 
that  there  flfaul  be  none  at  all.  A  granter 
expressly  exempted  from  warrandice  is  not, 
however,  secured,  if  he  grant  a  subsequent 
inconsistent  deed.  The  Sovereign,  though 
liable  in  no  warrandice  wheu  granting  rights 
jure  eoronce,  is  liable,  as  a  subject,  when  act- 
ing ton^uam  qvilibet,  and  thus  burdens  him- 
self and  the  heirs  to  his  private  patrimony. 
Churchmen,  having  feued  or  leased  lauds 
annexed  to  the  Crown  by  1587,  c.  29,  were 
obliged  in  warrandice  from  fact  and  deed 
merely,  however  their  former  express  war- 
randice ran.  Real  warrandice  is  that  whereby 
certain  lands,  called  wamndiet  lawlt,  are 
made  over  eventualiy  in  security  of  the  lauds 
conveyed.  In  excambion,  real  warrandice  is 
implied.  See  Excambim.  Warrandice, 
moreover,  though  from  fact  and  deed  merely, 
may  be  incurred  simply  from  the  nature  of 
the  obligation ;  as  where  a  liferent  ont  of 
lands  to  a  widow  is  warranted  to  a  certain 
amount,  in  which  case  the  grant«r  is  liable 
for  every  accident  by  which  the  lands  may 
be  prevented  from  yielding  so  much.  No 
eontravention,  however,  of  warrandice  is  in- 
ferred from  events  not  anterior  to  the  convey- 
ance, or  from  the  operation  of  a  supervenient 
public  law,  or  arising  from  the  legal  effects 
of  ownership,  unless  the  grantee  has  obtained 
special  warrandice  against  such  grounds  of 
eviction.  Warrandice,  it  ought  to  be  borne 
in  mind,  is  not  an  obligation  to  defend  the 
right  warranted,  but  t«  indemnify  in  case  of 
eviction.  Hence,  warrandice  is  not  incurred 
ontil  judicial  eviction,  unless  it  can  be  shown 
that  the  ground  of  eviction  is  undeniable,  and 
that  it  proceeds  from  the  fault  of  the  seller, 
in  which  easo  the  purchaser  may  sue  at  once, 
and  before  eviction,  to  have  the  ground  of 
eviction  purged,  or  for  indemnification. 
Where  the  eviction  is  partial,  a  corrospon' 
ding  indemnification  is  due  under  the  warran- 
dice. A  real  burden  must  be  discharged,  if 
covered  by  the  warrandice ;  although  war- 
randice being  ttrieti  jurit,  small  matters,  or 
trifling  servitudes  will  not  infer  warrandice. 
Neither  will  the  purchaser  have  any  claim 
nnder  the  warrandice,  if  the  purpose  of  his 
jurobue  is  drfeated  as  a  nniBince.    Where 
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eviction  has  taken  place,  the  claim  of  indeia- 
nification  extends  to  the  valne  of  the  subject 
as  at  the  date  of  evictiou,  and  not  merely  to 
the  price  paid.  But  the  person  bonnd  in 
warrandice  b  entitled  to  have  notice  of  the 
claim,  or  attempt  to  evict ;  and  altbongh  the 
purchaser  is  not  bound  to  defend  the  right, 
jet,  if  he  undertake  the  defen  '  witheot 
notice,  and  omit  a  good  plea,  the  seller  wiB 
be  free.  On  the  other  hand,  the  seller  is  not 
bound  to  defend  against  the  claim,  and  if  tbn 
purchaser  do  so  while  the  seller  declinec.and 
if  such  defence  fails,  the  purchaser  will  not 
be  entitled  to  the  expense  of  the  litigatioa. 
A  conveyance  in  real  warrandice  does  not  fall 
under  the  act  1696,  c  5,  as  a  seearity  for 
future  debt ;  BelFt  Com.  ii.  280  ;  hot  it  must 
be  completed  by  sasine  duly  recorded,  al- 
though lands  disponed  in  th,is  way  may  be 
effectually  bonnd  after  forty  years  in  case  ef 
eviction.  See  Erik.  B.  ii.  tit.  3,  §  25.  <4  t«f.: 
Slair,  B.  ii.  tit.  3,  §  27  ;  B.  iv.  tit.  35,  §  24; 
B.  ii.  tit.  3,  §  46,  «(  teg. ;  B.  iv.  tit.  20,  5  29: 
Btffs  Com.  1.  644 ;  BtU't  Priw.  p.  245,  ami 
authoritia  there  cited ;  lUutt.  S  894 ;  ifm't 
Notet  on  Stair,  p.  ici. ;  BrwUe't  Sapp. 
909  ;  Bank.  i.  576,  et  uq. ;  Kama'  Prime.  ^ 
Sqnity  (1825),  116,  185,  190;  Kam«t'  SkL 
Law  ahridg.  h.  t, ;  Beil  m  Leata,  4th  edit  L 
218,  4fi0;  Hnntei't  Landiord  and  Temamt; 
Brown  m  SaU,  203,  240  to  309  ;  Bdt  tm 
Pwchater'i  TitU,  2d  edit.  42,  et  leq. ;  Rm^t 
Lett.  i.  193,  a  teq.;  ii.  143,  <i  uq.,  2^ 
299,  345, 491.  See  Evidum.  Jndida  Soli. 
Saie. 

By  the  Mercantile  Law  Amendment  Act, 
19  and  20  Viet  c.  60, 1856,  a  seller  is  not  hdd 
to  warrant  the  quality  or  sufBcieacy  of  tb* 
goods  sold  unless  he  shall  have  g^vea  an  ex- 
press warranty,  or  unless  the  goods  have 
been  sold  for  a  specified  and  partienlsr  pat- 
pose. 

Wuranties,  in  inmuvnee;  are  abGoIuta 
conditions,  non-compliance  with  which  voids 
the  insurance.  They  are  either  express  or 
implied.     See  Inturance. 

Warraiit  of  Conunitinflnt,  See  Crmind 
Protecvtion.  Bail.  Commitment  for  TriA 
Batting  a  Warrant, 

Wamnta  of  Seoree.  See  Ground*  mii 
Warrants. 

Warren.    Sea  iio&Kt. 

Water  Conne  or  Wate^ang.  See  i;««* 

Watering.    See  .i^wxAoiuItu. 

Wa^oing  Crop.  The  usual  t«nni  of  re- 
moval, under  an  agricultural  lease,  ai« 
Whitsunday,  as  to  the  houses  and  grass,  sod 
Martinmas,  or  the  separation  of  that  year^ 
civp,  as  to  the  arable  land ;  and  the  cn^ 
sown  by  the  tenant,  in  the  xpring  of  tlie  year 
of  removal,  is  called  bis  amuf-going,  or  'v*f- 
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gohtg  crop.  The  general  rule  is,  tlat  the 
tenant  is  entitled  to  reap  the  crop  vhich  has 
been  lowii  before  the  term  of  removal ;  as 
baring  had  the  right  of  exclusire  pofisestion 
during  seed-time.  But  there  have  been  con- 
flicting decisions  upon  the  point,  and  eases 
where,  from  Epeeiol  circumstances,  the  ten- 
ant's right  to  the  waygoing  crop  would  bsve 
given  him  one  year's  rent  more  than  he  had 
paid  rent  for,  and  where  therefore  it  was  dis- 
allowed. In  absence  of  expreea  provision,  it 
has  been  held  that  the  outgoing  tenant  has 
no  right  to  keep  posseaiion  of  the  barns  and 
similar  offices,  for  thrashing  out  and  dispos- 
ing of  the  last  crop,  longer  thon  the  Martin- 
mas succeeding  the  Whitsunday  of  his 
removal.  But  local  usage  sometimes  estab- 
liahesa  different  rule.  Bdl  on  Ltasa,  i.  .330; 
ii.  97  ;  HvnUfi  Landlord  and  Tenant ;  Bell's 
Print.  ^  126B ;  lUiutAb,  See  (Jfos*.  Straw. 
Faihw. 

Waya.  FriTate.  SeeServUade.  Via,  Eigh- 
tRiy«.     Regalia,    Bead. 

Weigliti  aad  Heanrea.  Weights  and 
measures  have  been  the  subject  of  many  sta- 
tutory enactments;  see  1491,  c.  33;  1540, 
C.114;  1607, C.2;  1621, c.  17.  Afterraany 
ineflfectual  attempts  to  equalise  the  weights 
and  measures  throughout  the  kingdom,  that 
object  was  effected  by  the  act  5  Gteo.  IV. 
c.  74,  amended  by  6  Oeo.  IV.  o.  12,  and  5  and 
6  Will.  IV.  c  63,  which  last  act  repealed 
4  and  5  Will.  IV.  c.  49.  The  following  are  the 
principal  provisions  of  these  statutes:  The 
straight  line  between  the  gold  studs  in  the 
brass  rod  in  the  custody  of  the  clerk  of  the 
House  of  Commons,  on  which  "  standard  yard, 
1760,"  is  engraved,  is  denominated  the  "  im- 
perial standard  yard,"  and  is  declared  to  be 
the  unit  or  only  standard  measure  of  exten- 
sion, from  which  all  other  measures,  lineal, 
superficial,  or  solid,  are  to  be  ascertained. 
Thus,  ^  of  this  standard  yard  is  a  standard 
foot ;  ^  of  a  foot  is  an  inch ;  5^  yards  are  a 
pole  or  perch ;  220  yards  a  furlong,  and 
1760  yards  a  mile ;  5  Geo.  IV.  c.  74,  §  1.  A 
rood  of  land  contains  1210  square  standard 
yards,  and  an  acre  4840  square  yards,  or  160 
square  perches,  poles  or  rods ;  j  2.  Direc* 
tions  are  given  for  the  restoration  of  the 
standard  yard,  if  it  should  be  lost  or  de- 
stroyed, it  having  been  discovered,  that  when 
compared  with  a  pendulum  vibrating  seconds 
of  mean  time  in  the  latitude  of  London,  in  a 
vacuum  at  the  level  of  the  sea,  the  imperial 
standard  yard  is  in  the  proportion  of  36  inches 
to  39,WVV  '"ctiM ;  S  3.  The  standard  brass 
weight  of  one  pound  troy  weight,  made  in 
1758,  inthecostodyof  the  clerk  of  the  House 
of  Commons,  is  denominated  the  imperial 
standard  troy  pound,  and  is  declared  to  be 
the  iisit  or  oaly  standard  measure  of  weight, 
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fi-om  which  others  are  to  be  ascertained. 
Thus,  ^  of  the  troy  pound  is  an  ounce  ;  ^ 
of  an  ounce  a  pennyweight ;  and  ^^  of  a  pen- 
nyweight a  grain ;  so  that  5760  such  grains 
are  a  troy  pound.  A  pound  avoirdupois  is 
equal  to  7000  such  grains;  -^  of  a  pound 
avoirdupois  is  an  once  avoirdupois,  and  ^ 
of  such  ounce  is  a  dram;  §4.  Directions  are 
giren  for  the  restoration  of  the  standard 
pound,  it  having  been  ascertained  that  a  cubic 
inch  of  distilled  water,  weighed  in  air  by  brssa 
weights,at  the  temperature  of  62°Fahrenheit, 
barometer  thirty  inches,  is  equal  in  weight 
to  25'2-^^  grains ;  §  5.  The  standard  mea- 
sure fur  capacity,  for  liquids  and  dry  goods 
not  measured  b;  heaped  measure,  is  the  gal- 
lon, containing  ten  pounds  avoirdupois  of  dis- 
tilled water,  weighed  in  air,  the  thermometer 
and  barometer  standing  as  above.  A  mea- 
sure was  directed  to  be  made  forthwith  of 
such  contents,  and  was  declared  to  be  the  im- 
perial  standard  gallon,  and  the  unit  and  only 
standard  measure  of  capacity.  A  quart  is  } 
of  the  standard  gallon  ;  a  pint  |  of  a  gallon  ; 
the  peck  two  gallons ;  the  bushel  eight  gal- 
lons ;  and  eight  bushels  a  quarter  of  corn,  or 
other  dry  goods,  not  measured  by  heaped  mea- 
sure ;  S  6.  It  was  directed  that  the  standard 
measure  of  capacity  for  goods  commonly  sold 
by  heaped  measure,  should  be  the  aforesaid 
bushel,  containing  eighty  pounds  avoirdupois 
of  water,  being  made  round  with  a  plain  and 
even  bottom,  and  being  ld|  inches  from  out- 
side to  outside.  Directions  were  likewise 
given  for  the  manner  in  which  the  bushel 
should  be  heaped ;  §§  7  and  8.  But  by  5  and 
6  Will.  IV.  c.  63,  i  7,  heaped  measure  is 
abolished,  bargains  by  heaped  measure  are 
declared  null  and  void,  and  every  person  sell- 
ing articles  by  heaped  measure  forfeits  40t>. 
toliei  quotiet.  Yet,  as  some  articles  heretofore 
sold  by  heaped  measure  are,  from  their  size 
and  shape,  incapable  of  being  stricken,  and, 
from  their  nature  and  quality,  may  not  bo 
conveniently  sold  by  weight,  it  is  provided  by 
§  8,  that  such  articles  mny  be  sold  by  a  bushel 
measure,  corresponding  in  shape  with  the 
bushel  above  described,  or  by  any  multiple  or 
aliquot  part  of  such  bushel,  filled  in  all  parts 
as  nearly  to  the  level  of  the  brim  as  the  size 
and  shape  of  the  articles  will  admit.  This 
provision  is  declared  not  to  prevent  the  sale 
by  weight  of  any  article  heretofore  sold  by 
heaped  measure.  It  is  provided  that  all  coals, 
slack,  culm,  and  cannel,  of  every  description, 
must  be  sold  by  weight,  and  not  by  measure, 
and  whoever  sells  such  articles  by  measure, 
forfeits  forty  shillings  for  every  offence ;  6  and 
6  Will.  IV.  c  63,  S  9.  Things  not  formerly 
allowed  to  be  sold  by  heaped  measure,  and 
agreed  to  be  sold  by  weight  or  measure,  must 
be  sold  by  the  standard  of  weight,  or  by  the 
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atandard  gallon,  or  Eoine  mnltiple  or  Kliqnot 
part  thereof;  and  the  measures  must  be 
stricken  with  a  ronnd  ettck,  straight,  and  of 
the  same  diameter  from  end  to  end ;  5  Geo. 
IV.  c.  74,  §  9.  I'he  same  act  requires  that 
all  weights  and  measures  should  be  models  and 
copies  ID  sh&pe  of  the  standards  deposited  in 
Exchequer,  and  prorision  is  made  for  obtain- 
ing such  copies;  ^§  11, 12, 13.  But,  by  the 
last  act,  this  provision  is  repealed  ;  5  and  6 
Will.  IV.  c  63,  S  3.  And  it  is  provided,  that 
weights  and  measures  verified  at  Exchequer 
shall  be  taken  as  legal,  although  not  similar 
in  shape  to  those  required  by  5  Geo.  IV., 
and  the  superintending  officer  is  empowered 
to  verify  and  stamp  weights  and  measures, 
although  not  of  the  required  sfa^>e ;  §  4. 
Copies  of  the  standard  weights  and  measures 
which  have  been  woru  and  mended,  may  be 
sent  to  Exchequer  to  be  re-verified  ;  §  5 ; 
I'he  use  of  customary  weights  and  measures 
allowed  by  5  Geo.  IV.,  is  abolished  by  5  and 
6  Will.  IV. ;  and  itis  provided,  that  any  one 
selling,  by  any  denomination  of  measure, 
other  than  one  of  the  imperial  measures,  or 
gome  multiple  or  aliquot  part,  is  liable  to  a 
penalty  not  exceeding  forty  shillings  for  every 
such  sale.  But  this  provision  is  declared  not 
to  prevent  the  sale  of  any  articles  in  any 
vessel,  where  the  vessel  is  not  represented  as 
containing  any  amount  of  imperial  measure, 
or  of  any  fixed,  local,  or  customary  measure 
heretofore  in  use  ;  §  6.  All  articles  sold  by 
weight  must  be  sold  hy  avoirdupois  weight, 
except  gold,  silver,  platioa,  diamonds,  or  other 
precious  stones,  which  may  he  sold  by  troy 
weight,  and  drugs,  which,  when  sold  byretail, 
may  be  sold  by  apothecaries'  weight;  §  10. 
The  weight  denominated  a  stone,  must,  in  all 
cases,  consist  of  fourteen  standard  lbs.  avoir- 
dupois ;  a  cwt.  of  eight  such  stones ;  and  a 
ton  of  twenty  such  cwt ;  §  11.  All  weights 
made  after  the  passing  of  the  act,  of  the 
weight  one  lb.  avoii-dupois,  or  more,  must 
have  the  number  of  lbs.  contained  in  them, 
stamped  or  cast  on  the  top  or  side,  in  legi- 
ble figures  or  letters ;  and  all  measures  of 
capacity  must  have  their  contents  marked  on 
the  outside,  in  legible  figures  or  letters; 
§12.  Noweight  made  of  lead  or  pewter,  or  of 
any  mixture  thereof,  can  be  stamped  or  used  ; 
but  these  metala  may  be  used  in  the  manu- 
facture of  weights,  if  they  be  wholly  and  sub- 
jtautially  ca*ed  with  brass,  copper,  or  iron, 
and  legibly  marked  "cased  ;"  and  a  plug  of 
lead  or  pewter  may  be  inserted  into  weights, 
ifbma/tie  necessary  for  the  purpose  of  adjust- 
ing them,  and  affixing  thereon  the  after- 
mentioned  stamp;  §  13.  Provision  was  made 
fur  aacertainiog  and  providing  for  the  fulfil- 
ment of  all  contracts  existing  at  the  passing 
«f  the  act,  and  tixing  the  payments  to  be 
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made  of  alt  stipends,  feu-duties,  reoU,  feOi, 
customs,  casualties,  and  other  demaadi  psr- 
able  in  Scotland,  by  directing  that  the  sh«nf 
of  each  county  should,  soon,  after  the  pwEig 
of  the  act,  summon  a  jury  to  aaeertsin  ibe 
several  amounts;  §15.,  The  fiarsprinsoftU 
grain  in  every  county,  must  be  struck  by  tk 
imperial  quarter,  and  all  other  retaru  <f 
the  prices  of  grain  must  be  set  fortb  by  tk 
same,  without  reference  to  any  other  ueiHn. 
And  any  sheriff-clerk,  clerk  of  a  msrket,>r 
other  person,  offending  against  this  prm. 
sion,  forfeits  a  sum  not  exceeding  L.5 ;  j  IG. 
In  Scotland,  the  justices  of  peace  at  the  |»- 
neral  or  quarter  sessions,  or  a  meeting  ciM 
by  the  sheriff  or  magistrates,  are  dirMl«d  k 
determine  the  number  of  copies  of  the  iBpt- 
rial  standard  weights  and  measures  reqniiitt 
for  the  comparison  of  the  weights  and  bcs- 
sures  within  their  respective  jariidictioiu,  to 
direct  the  procuring  of  them,  and  to  fix  Ih 
places  at  which  they  shall  be  depoaited.  Titj 
are  also  directed  to  provide  iaspecton,  b.; 
§  17.  Thejusticesandmagistratesmnstprt- 
vide  for  the  use  of  the  inspecton  gtwd  ui 
sufficient  stampsfor  stamping  weights  andao- 
Bures  used  in  each  ceuoty,  Ac,  and  all  weigda 
and  measures,  except  as  af^r  excepted,  sai 
for  buying  or  selling,  or  for  the  collectii^«f 
tolls  or  duties,  or  for  making  charges  ea  the 
conveyance  of  goods,  must  be  examii^  mi 
compared  with  one  or  more  of  the  aton- 
m e nti on ed  copies.  The  inspectors  must  ilaiiipi 
in  such  manner  as  best  to  prevent  frui 
the  weights  and  measures,  when  examind 
and  compared,  if  found  to  correapood  aiik 
the  said  copies.  The  inspector's  fees  are  ^e- 
cified  in  a  schedule  annexed  to  the  act.  Ercrr 
person  usiug  a  weight  or  measure  other  thu 
those  authorised  by  the  act,  or  some  aliqitt 
part  thereof,  or  which  has  net  been  T**"r*^i 
except  as  after  excepted,  or  which  hss  ten 
found  light  or  otherwise  nnjust,  is  liable  t«s 
penalty  not  exceeding  L.5 :  the  bsrgaii  ■> 
null ;  and  the  weight  or  measure  is  Hm^ 
felted.  Ab  56  lbs.  is  the  greatest  iopmil 
standard  weight  deposited  in  Exchequer,  w 
single  weight  above  56  Iha.  requires  to  U 
stamped.  Auy  wooden  or  wicker  nesiut 
used  in  the  sale  of  lime,  or  such  like  srlite 
or  glass  or  earthenware  jug  or  drinkiBg«9. 
though  represented  as  containing  the  aMart 
of  any  imperial  measure,  or  at  majmM^ 
thereof,  does  not  require  to  be  stampMtjWt 
any  person  buying  by  any  Boch  vmhI  il 
authorised  to  require  the  eontentatalta- 
certaiued  hy  comparison  with  a  ttaafitmif' 
sure,  to  be  provided  by  the  teller;  «at  IFAi 
seller  refuse  such  comparison,  ht  patoUi^ 
self  liable  to  the  penalties  Ac  wteUl 
weighU;  §  21.  Proviaw^  b  ai<>ftr» 
fraying  tho  cxpansea  if  j 
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standard  weights,  and  of  the  remnneratioa  to 
inspectors;  §  22.  No  maker  or  seller  of 
weights  can  be  appointed  inspector.  Various 
prosisions  are  made  respecting  the  appoint- 
ment, duties,  and  liabilities  of  inspectors  ; 
5§  23,  24,  25.  Weights  and  measures  when 
oDce  stamped,  are  legal  throughout  the  king- 
dom, and  need  not  be  re-stamped  on  being 
Dsed  in  a  diETerent  place  than  that  in  which 
they  were  stamped  ;  §  27.  Power  is  given  to 
sheri^  justices,  and  magistrates,  at  all  sea- 
sonable times,  to  eoter  any  shop,  store,  wara- 
bouse,  &c.  within  tbeir Jurisdiction,  in  which 
goods  are  sold  or  are  weighed,  and  there  to 
examiae  the  weights,  steelyards,  &c.,  and 
compare  them  with  the  standard  copies ;  and 
if  the  weights  and  measures  prove  light  or 
unjust,  they  are  forfeited,  and  the  person 
in  vhosB  possession  they  are  found  forfeits  a 
sum  not  exceeding  L.5.  And  any  person 
having  an  unjnst  steelyard  or  other  weigh- 
ing machine,  or  who  refuses  to  produce 
weights,  measures,  4c,  when  required,  is 
liable  to  a  like  penalty;  §  28.  An  inspector, 
for  every  instance  of  misconduct  or  neglect  of 
duty,  forfeits  a  sum  not  exceeding  Il5.  For- 
ging, or  assisting  iu  forging,  the  stamps  or 
marks,  suliiecti  to  a  penalty  from  L.10  to  L  .50 ; 
selling,  uttering,  or  exposing  to  sale,  weights 
or  measures  with  such  forged  stamps,  subjects 
to  a  penalty  of  from  40s.  to  L.IO.  All  such 
weights  and  measures  are  directed  to  be 
broken  up;  §31.  The  printer  who  prints, 
«r  the  clerk  of  market  who  makes  any  re- 
turn, price-list,  &c,  denoting  greater  or  less 
weight  or  measure  than  the  same  denomina- 
tion of  imperial  weight  or  measure,  forfeits 
for  each  offence  a  sum  not  ejtceeding  lOs. ; 
§  31-  Provision  is  made  for  the  recovery  of 
penalties  before  sheriETs,  m^istrates,  or  two 
or  more  justices,  at  the  instance  of  the  procu- 
rator-fiscal, or  any  persou  who  may  prosecute 
for  them  ;  §  37.  An*  appeal  is  provided  to 
the  circuit  court,  in  which,  instead  of  dnding 
caution  in  terms  of  20  Qeo.  II.  c.  43,  the 
appellant  is  bound  to  find  cautiou  to  pay  the 
penalties  and  expenses  in  the  event  of  the 
appeal  being  dismissed.  No  other  appeal  is 
competent;  §38.  Various  other  provisions 
are  made  for  regulating  the  suits  for  penal- 
ties, &c  On  the  subject  of  weights  and  mea- 
sures'the  following  authorities  may  be  con- 
sulted :  Er»k.  B.  iv.  tit  4,  §  66  ;  Bdl't  Princ. 
§  91 ;  Smnt.  Ahridg.  A.  I. ;  Xantes"  Stai.  Law 
ahridg.  A.  (, ;  Watiot^i  Slat  Late,  voce  Burgh 
Sogai  ;  Banter'a  Landlord  and  Tenant ;  Hutch. 
Jiutiee  of  Peace,  u.  144;  Tait's  do.,  voce 
Fal&Aood;  Blair's  do.  h.  t;  Brown't  S^nop. 
p.  2038.  For  the  old  Scotch  computation  of 
weights  and  measures  see  the  article  Serptalh. 
Weiegild ;  or  Cro ;  was  the  assylhment 
due  by  an  offender  to  the  friends  of  one  killed 


by  him.  It  did  not  infer  representation,  and 
was  not  discharged  by  the  remission  of  the 
punishment.  ^nL  B.i.  tit.  10,  §  15,  et  teq.  ; 
iamti'  Stat.  Late,  voce  VergAt.  See  1426,  o. 
93;  1457,  o.  74;  1503,  c.  63;  1528,  c.7; 
1592,  c.  157. 

Whales.  By  the  lege*  fontianm,  §  17,  all 
whales  thrown  ashore,  of  above  six  power 
draught,  belong  to  the  Queen ;  but  in  prac- 
tice they  require  to  be  of  much  greater  siie 
before  tiiey  become  her  Majesty's  property,  or 
that  of  the  admiral,  her  donatary.  With  re- 
gard to  the  smaller  whales  east  on  shore,  it 
has  been  a  question  whether  they  belong  to 
the  landlord  or  the  tenant.  The  rule  seems 
to  be  that  they  belong  to  the  catcher,  with- 
out regard  to  the  righU  of  landlord  and 
tenant.  But  in  the  Shetland  islands,  by 
usage,  such  whales  belong  half  to  the  proprietor 
oa  whose  lands  they  are  driven,  and  naif  to 
those  concerned  in  catching  them;  Stove  f. 
Colvin,  May  26,  1831,  ^  S.  A  D.  633.  See 
17  Edw.  II.  c.  11 ;  Ertk.  B.  ii.  tit  1,  §  10; 
Stair,  B.  ii.  tit.  1,  §  5  ;  Beitt  Print.  §  1289  ; 
lUvtt.  ib. ;  Hutch.  Jnttiee,  ii.  380. 

Wharfage  Dnes  ;  are  a  burden,  operating 
lien,  not  on  the  goods,  bat  on  the  ship.  Bdi't 
Com.  ii.  101. 

Wtarflnger.  Delivery  of  goods  sold,  while 
iu  wharf,  is  completed  by  transfer  Iq  the 
wharfinger's  hooks  from  the  seller's  name  to 
the  buyer's,  the  wharfinger  then  becoming  cus- 
todier for  the  buyer  ;  or  simply  by  notice  to 
the  wharfinger,  or  other  custodier,  which  may 
be  proved  by  the  transfer  itself,  by  post- 
mara  or  acceptance  of  written  order,  or  by 
evidence  of  party  or  other  witnesses.  Whar- 
fingers are  liable  for  goods  lodged  with  tfaem, 
and  for  the  negligence  of  those  whom  they 
mayemploy  to  unload  vessels.  They  have  a  lien 
OD  the  goods  for  their  balance,  by  nsage, 
which  usage  forms  matter  of  evidence.  Bdl't 
Com.  i.  183,  20O,  558 ;  ii.  107 ;  BtWa  Prine. 
§§  236,  1434;  Bredie'i  Sup.  872,  881,  920. 
dee  Delivery.    Lien. 

Whitebonnet.  A  whitebonnet  or  puffer, 
is  a  person  who,  in  collusion  with  the  exposer, 
or  other  party  interested  in  a  sale  by  auction, 
attends  the  sale,  to  raise  the  price  by  making 
off'ers,  so  as  to  lead  on  to  other  offerers ;  while 
the  whitebonnet  himself  holds  either  an  ex- 
press or  an  implied  obligation,  from  the  party 
for  whom  he  interCares,  to  relieve  him  of  the 
consequences  of  his  offer,  in  case  the  subject 
should  fall  into  his  bands.  The  intervention 
of  a  whitebonnet  is  held  in  law  to  be  a  fraud 
upon  the  other  bidders,  and  either  the  next 
highest  offerer  will  be  preferred  to  the  pur- 
chase, or  the  sale  effected  by  such  means  may 
he  entirely  set  aside  ;  Orai/,  7th  July  1753, 
Jfw.  9560;  Andergon,  16th  Dec.  1814,  foe. 
Coll.;  Mor^t  Nota  m  Stair,  Ix.    See  alw 
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ArlieUt  of  Roup.  Auetioa,  aiulaulhoritiet  there 
tiled.     PacWm  Ulidtum. 

Whitsondayea  Styles;  according  to  Skene, 
were  certaio  constituliong  and  statutes  which 
freeholders,  both  spiritual  aud  temporal,  espe- 
cially cODveotd  of  abbeys,  and  religious  piauea, 
made  betwi:Lt  them  and  their  lenaDtA  before 
Whiteunday,  for  service  to  be  dooe  to  them, 
and  better  labouring  of  their  lands,  and  pay- 
ment of  their  duty.     Skene,  h.  t. 

Whitvnnday ;  was  formerly  a  moveable 
term,  often  reaching  far  iuto  summer;  but 
the  legal  term  of  removing,  both  in  burgh 
and  in  rural  tenements,  was  Bled,  by  1690, 
c.  39,  to  be  the  15th  May,  a  provision  ex- 
tended, by  1693,  c.  24,  to  every  other  civil 
question.  Ersk.  B.  ii.  tit.  6,  §  46  ;  Slair,  B. 
iv.  tit.  26,  §  7  ;  BeU  on  Leasei,  ii.  63,  363 ; 
BunkT'i  Landlord  and  Tenant.  See  Removing. 
Term,  Legal  and  Coaventional, 

Widow.  See  Marriage.  Jus  Relieta.  Terce. 
Exeeutry.  Contract.  Eiilail.  Liferent.  An». 
Relict. 

Widows'  Fimdl.  The  funds  provided  for 
tbe  widows  of  members  of  various  societies 
have  been  the  subject  uf  statutory  enactmouts. 
Thus,  the  Advocates'  Widows'  fund  is  regu- 
lated by  11  Geo.  IV.  and  1  Will.  IV.  c.  cxli., 
and  that  of  the  Society  of  Writers  to  the  Sig- 
net by  several  statutes.  But  the  most  im- 
portant widows'  fund,  and  that  which  has 
come  most  frequently  under  judicial  consider- 
ation, is  the 

Miniilers'  Widowf  Fund, — This  fund  has 
beeu  the  subject  of  several  statutes,  the  one 
now  in  force  being  19  Geo.  III.  c.  20,  as 
amended  by  51  Geo.  III.  c.  clxis.  This  sta- 
tute bears  to  have  been  passed  for  the  pur- 
pose of  raising  and  securing  a  fund  for  a 
provision  for  tbe  widows  and  children  of  the 
ministers  of  the  Church  of  Scotland,  and  of 
the  heads,  principals,  and  masters  in  the 
Universities  uf  St  Andrews,  Olasgoiv,  Edin- 
burgh, and  Aberdeen.  The  statutes  17  and 
22  Geo.  II.  are  repealed.  All  who  are  ad- 
mitted to  any  of  tbe  otGces  above  mentioned 
are  liable  in  the  payment  of  certain  annual 
rates,  varying,  by  tlio  older  act,  from  L.2, 12s. 
6d.  to  L.6,  Us.  3d.  But  by  tbe  later  act 
(51  Geo.  III.  c.  cliis.),  on  the  preamble, 
that  the  annuities  were  found  insufficient  for 
tlieir  purpose,  the  rates  were  increased,  and 
tin  now  L.3,  3s.,  L.4,  14s.  6d.,  L.6,  6s.,  and 
L.7, 17s.  6d.  When  the  benefice  or  office  is 
of  a  temporary  or  precarious  nature,  the 
holder  is  not  liable,  nor  entitled  to  claim  the 
beuofitoftheflind.  Assistantsandsucce^ors 
are  not  held  as  admitted  to  a  bene&ee  or 
ofSce  until  they  eomo  to  have  full  Tig;ht  to 
the  benefice  or  salary.  Bfiulsters  of  the  par- 
liamentary churches,  established  by  S  Geo. 
IV.  f.  90.,  were  held  entitled  ahd  c^ixll- 
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lable  to  become  contributors  to  th»  Uinuten* 

Widows'  Fund;  Gordon,  18th  Feb.  1836,  H 
D.  B.  Jf.  509.  Aud  in  &  question  betw«ea 
the  same  parties,  it  was  afterwards  decided, 
that  a  minister  who,  in  ignorance  of  his  right 
to  become  a  contributor  to  the  minisUrt^ 
widows'  fund,  had  allowed  several  years  to 
elapse  without  claiming  such  right,  was  liable 
as  a  contributor  from  the  date  of  his  indix- 
tion,  at  the  rate  fixed  by  the  statute  for  tbem 
who  have  not  duly  declared  their  selection  of 
one  of  the  several  rates ;  and  that  he  *m 
chargeable  with  interest  on  the  arrears  of  isrh 
rate ;  Gordon,  15th  Nov.  1836,  15  D.  B.  Jf. 
15.  In  a  more  recent  case,  however,  it  was 
held  by  a  majority  of  the  whole  Judges  (over- 
ruling the  decision  in  the  above  c&se  of  Gpr- 
dou),  that  a  clergymau  appointed  nader  ^ 
statutes  for  erecting  additional  churches  in 
the  Highlands  is  not  entitled  to  become  a 
contributor  to  the  ministers' widowti' fund; 
Fearsan,  24th  May  1838.  A  third  charge, 
revived  and  instituted  in  a  parish  where  then 
were  only  two,  was  held  to  be  pennaontly 
endowed,  and  to  be  a  benefice  in  the  sense  of 
the  act,  and  the  vacant  stipend  was  found  t» 
be  due  to  the  fund;  Magistrates  t^  Stiriiar, 
24th  Feb.  1837, 15  J).  B.  M.  657.  The  mini- 
sters and  professors  must  make  their  choiw 
of  the  rates  which  they  intend  to  pay,  withia 
certain  specitied  periods,  varying  acoordin; 
to  the  situation  of  the  benefice ;  and  every 
miuistor.  Sec,  neglecting  to  give  notice,  is  held 
to  have  made  his  election  of  the  anuoal  rale 
of  L.3, 18s.  9d.  (now  L.4, 14*.  6d.),  for  which 
he  is  liable  during  life.  At  the  fir^t  C«b- 
dlemas  after  making  his  election,  Uia  mini- 
ster or  professor  must  make  payment  of  the 
rate  for  the  period  during  which  be  ha 
already  enjoyed  his  benefice  or  office,  utd  a 
year's  rate  at  each  succeeding  Candlemas. 
If  at  his  death  be  be  entitled  to  only  one-half 
uf  his  salary  or  stipend  for  the  year,  half  of 
the  rate  only  is  payable  at  the  Gucceedias 
Candlemas.  On  marriage,  he  pays  donUs 
rate  a  year  after  his  mairiage  ;  and,  in  like 
manner,  a  married  man  pays  double  rate  [be 
Urst  year  after  his  admission  into  a  beaeiee, 
or  other  office.    He  is  not  liable  to  tUa  ut- 
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■jem  of  age,  the  later  act  directs  that  an  ad- 
dition thereto,  at  the  rate  of  20  per  cent^ 
aliall  be  paid.  Feraoni  folding  two  offlcea 
are  not  subject  to  an  additional  rate.  Kate 
ie  payable  tor  the  first  half-jear  auceeeding 
the  deatli  of  the  person  liable,  out  of  the 
Ann. ;  and  where  no  ann.  is  competent,  b;  hii 
heirs  and  executon.  A  rate  of  L^.  2b.  is, 
by  the  older  act,  payable  during  every  half- 
year  of  a  racancy.  By  the  later  act,  ^0  per 
cent,  additional  is  laid  upon  all  tlie  ratea 
payable ;  and  it  is  provided  that  the  whole 
of  the  vacant  stipend  shall  be  paid  into  the 
fund.  See  Vaeant  Slipenda.  Intimation  most 
be  made  to  the  persons  liable,  by  the  mode- 
rators of  presbyteries,  and  the  principals  of 
universities,  or  their  rlerlis,  within  three 
montlis  after  the  rate  falls  dne,  under  pain 
of  their  becoming  liable  for  the  full  expenses 
and  damages  sustained  by  the  fand  through 
Buch  default.  The  rates  begin  to  bear  inte- 
rest eleven  days  after  the  respective  terms. 
In  default  of  intimation  being  made  as  above 
required,  the  principals  and  moderators,  or 
their  clerks,  are  liable  for  the  interest,  in- 
stead of  the  minister  or  other  payer  of  rate. 
The  rates  and  other  sums  payable,  together 
with  the  interest,  are  privileged  debta,  and 

tireferable  to  all  other  debts  of  the  persons 
iable,  not  only  on  their  benefices  and  sala- 
ries, but  also  upon  their  whole  other  personal 
estate.  The  full  expenses  incurred  in  reco- 
Toring  the  sums  dne  to  this  fund  may  also  be 
recovered  out  of  their  reiipective  estates,  with- 
out abatement.  In  virtue  of  this  section  of 
the  act,  the  collector  of  the  fund  has  been 
found  preferable  to  all  other  creditors  on  the 
personal  estate  for  all  sums  dne  to  the  fund  ; 
to  the  funeral  expenses ;  and  to  a  right  of 
retention  pleaded  by  an  heritor,  in  whose 
hands  the  collector  had  arrested  the  stipend 
due  to  the  minister;  BeWs  Com.  ii.  I  &S.  The 
money  is  directed  to  be  applied  for  payment 
of  the  charges  of  management ;  for  raising 
the  capital ;  and  for  paying  the  annuities  to 
widows.  By  tbe  older  act,  if  the  husband 
was  liable  to  the  annual  rate  of  L.2,  12b.  6d., 
the  widow  got  an  annuity  of  L.IO ;  if  to  L.3, 
188.  9d.,  the  widow  got  li.16 ;  if  to  L.6,  Ss., 
the  widow  got  L.20i  if  to  L6.  Us.  3d.,  the 
widow  got  li.25.  But  in  consequence  of  the 
additional  rates  made  payable  by  the  later 
act,  additions  were  made  to  the  annuities. 
The  trustees  were  directed,  at  their  meeting 
on  the  third  Tuesday  of  February  1822,  to 
calculate  the  average  amount  of  the  annual 
produce  of  this  excess,  which  average  should 
be  fixed  upon  as  the  sum  to  be  divided  among 
the  number  of  widows  and  children  then 
upon  the  fund,  and  the  proportion  of  such 
average  which  should  fall  to  each  widow 
or  family  of  children,  was  directed  to  be 
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fixed  noon  as  the  sum  to  be  thenceforth  paid 
annually  to  each  widow  or  family  of 
children.  Provision  is  made  for  new  accu- 
mulations and  new  additions;  and  the  ad- 
ditions  are  directed  to  be  paid  as  the  former 
annuities  were  payable.  From  an  excellent 
report  prepared  by  the  late  Mr  Cleghom  in 
the  year  I83I,  it  appears  that  from  1827, 
down  to  the  date  of  the  report,  the  widows 
had  drawn  annnities  of  Tj.22,  L.SO,  L.38, 
and  L.46  respectively ;  and  the  children  L.8, 
L.10,  L.]l,and  L.13.  Upon  the  death  or 
marriage  of  any  widow,  ber  annuity  deter- 
mines as  upon  the  26tb  of  May  or  22d  of 
November  immediately  preceding.  If  she 
die  or  marry  before  the  lapse  of  ten  yeara 
from  the  commencement  of  ner  annuity,  and 
her  former  husband  shall  have  left  a  child 
or  children  under  sixteen  years  of  age,  at  her 
death  or  marri  ige,  such  child  or  children  are 
entitled  to  a  sum  of  money  equal  to  ten  years 
of  the  said  widow's  annuity,  under  deduction 
of  what  she  has  received,  to  be  equally  di- 
vided among  the  children.  A.  widow  marry- 
ing a  person  liable  in  payment  of  rate  conti- 
nues an  annuitant ;  and  if  she  snrrive  her 
second  husband,  she  is  entitled  to  an  annuity 
corresponding  to  the  rate  paid  by  him.  But 
if  her  former  husband  have  left  a  child  or 
children  under  the  age  of  sixteen  years  a^ 
the  date  of  her  second  marriage,  and  she 
have  not  drawn  ten  years'  annuity,  her  an- 
nuity determines  as  in  the  usual  case,  and 
such  child  or  children  are  entitled  to  the  re- 
version of  her  ten  years' annuity,  in  the  same 
manner  as  if  she  had  married  a  person  not 
subject  to  the  payment  of  rale.  The  child  or 
children  of  a  widower  are  entitled  to  a  sum 
equal  to  ten  years  of  the  annuity  that  would 
have  been  payable  to  their  fnther's  widow, 
to  he  equally  divided  among  them.  When 
tbe  rate  paid  has  not  amounted  to  three 
years  of  its  correspending  annuity,  the  trus- 
tees may  stop  tbe  half  of  the  annuity,  until 
either  the  widow  pay  info  the  fund,  or  tbe 
stoppages  shnll  nroouin  to  what,  together  with 
the  rate  paid,  is  eqnnl  to  ibree  years'  an- 
nuity. So  with  the  annuities  to  children. 
Loans  to  roinisten  are  required  to  he  discon- 
tinued, and  directions  are  given  for  raising 
the  capital.  Provision  is  made  for  the  elec- 
tion of  trusteef,  who  are  authorised  to  levy 
the  rates  and  other  sums  paynhle,  and  to  issue 
the  ssme  for  tbe  purposes  of  tbe  act,  hut  who 
cannot  lend  out,  re-employ,  or  uplift  any  part 
of  the  capital  without  the  advice  and  consent 
of  the  Lord  President  and  the  two  senior 
Judges  of  the  Court  of  Session,  the  Lord 
Chief  Baron  and  the  senior  Baron  of  the 
Court  of  Exchequer  (there  is  now  only  one 
Baron  of  Exchequer,  and  the  Lord  Justice- 
General  and  Lord  Justice-Clerk  for  the  time 
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being,  or  tay  tbree  of  tbem.  Provirion  is 
made  for  the  eleetion  of  clerlcg  and  of  the 
collector  of  tbe  fund,  »nd  powers  are  giren 
to  tbe  collector  to  take  Eteps  for  carrying  the 
parposea  of  the  act  into  execution.  He  is 
directed  to  keep  a  publio  office  in  Edinbargh. 
He  must  deduct  fVom  the  annnitieB  of  widows 
and  children  the  aamH  due  by  their  deceased 
busbaoda  and  fathers.  Letters  of  homing 
are  directed  to  be  isaned,  at  tbe  instance  of 
the  general  collector,  against  the  contributors 
and  others,  in  the  tame  raaniier  as  hornings 
at  the  instance  of  the  Scotch  clergy  for  pay- 
ment of  their  stipends.  The  form  of  letters 
of  homing,  at  the  instance  of  the  collector  of 
tbe  ministers'  widows'  fund,  is  given  in  Jurid. 
Styla,  iii.  730.  Provision  is  made  for  the 
filling  np  of  Tacancies.  Directions  are  given 
for  the  making  up  of  lists  of  tbe  persons 
liable  in  payment  of  rates,  and  of  the  widows 
and  children  entitled  to  annuities,  to  whom 
certiGcates  are  directed  to  be  given.  In  pro- 
cesses of  modification  and  augmentation  of 
stipends,  the  annual  rales  payable  by  tbe 
ministers  of  the  Church  of  Scotland,  by  vir- 
tae  of  this  act,  are  deemed  and  computed  as 
part  of  their  stipends.  Both  the  older  act 
and  tbe  amending  act  are  declared  public 
acts.  The  annnities  due  to  ministers'  widows 
and  children  are  alimentary,  and  cannot  be 
arrested.  The  benefit  of  the  act  33  Geo^III. 
e.  54,  permitting  the  formation  of  friendly 
societies,  is  extended  by  a  later  statute  to  in- 
stitutions for  the  purpose  of  relieving  the 
widows,  orphans,  and  families  of  the  clergy 
and  others  in  distressed  circumstances;  35 
Geo.  in.  0. 3.  See  Friatdly  Sodetiet.  See  for 
interesting  information  on  tbe  state  of  the 
ministers'  widows'  fund,  the  Report  by  the 
late  Mr  Cleghorn  to  the  Gieaeral  Assembly 
in  1831.  See  also  Enk.  fi.  i.  tit.  7,  $  44, 
noJe;  B.  iv.  tit  3,  §  10,  noU;  Bell'i  Com.  i. 
130 ;  ii.  159 ;  ChunA  Law  Society  Stykt,  224, 
237. 

Tife.  See  Marriage.  Jut  Mtuiti.  Jut 
Relietce.  Contract.  Donation.  Entail.  In- 
hibition. 

Will.  This  term  is  not  one  which  is  used 
technically  in  our  law,  at  least  by  itself, 
although  it  is  sometimes  m  nsed  in  combina- 
tion, as  in  tbe  expression,  tsst  or  latter  wUl, 
which  is  synonymous  witJi  testament  In  po- 
pular langnage,  htwever,  it  is  employed  to 
■gnify  any  declaration  of  what  a  person  wills 
with  regard  to  tbe  disposal  of  his  property, 
heritable  or  moveable,  after  hisdeath,  and  thus 
includes  not  only  testAments,  bnt  all  the  com- 
p)ica(«d  forms  of  deeds  granted  t'tifuiAi  nortit. 

For  the  rules  of  lav,  as  applicable  to  this 
important  subject,  see  the  articles,  Ditpeti- 
tion  and  Settlenttnt — Tetlament — Legadei,  and 
Oonjvuct  Jiightt.    The  object  in  tbe  preaent 
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srtiole  rather  is  to  give  such  gvnefsl  dine- 
tioni  for  makingwills,  as  may  enable  perwai 
not  educated  to  the  lav  to  perform  this 
office  to  themselves ;  recommending,  bow- 
ever,  to  testators,  in  every  ease  where  they 
can  obtain  it,  to  call  in  professional  aant' 
ance  ;  because  so  important  a  matter  as  the 
validity  of  a  will  ought  never  to  be  left  ia 
doubt. 

A  will  by  which  moveable  property  enly 
is  to  be  (Ksposed  of,  and  which  contains  no  re- 
gistration clanse,  may  be  written  oo  »• 
stamped  paper;  but  where  heritag*  is  te 
be  destined,  it  is  necessary,  according  to  the 
practice  in  Scotland,  to  use  what  are  coh- 
monly  called  deed  stamps.  Theae  are  stas^ 
of  the  value  of  thirty-Gve  shillings  and  twenty- 
five  shillings;  the  former  being  used  for  the 
first  sheet,  and  tbe  latter  for  every  other.  !l 
is  proper  to  atend  to  tbe  mie,  that  if  Kore 
than  2159  words  be  written  on  the  first  sheR, 
or  more  than  3239  on  the  two  first  sheets,  w 
more  than  4319  on  tbe  three  first,  and  so  ferth, 
increasing  by  1080  each  time,  the  deed  will 
be  null  under  the  stamp  laws. 

Three  forms  of  wilh  are  subjoined  to  this 
article.  Tbe  first  is  for  disposing  of  tbe  tes- 
tator's moveable  estate  only ;  t^  second,  of 
his  heritable  and  moveable  estates  togetbn'; 
and  the  last,  which  embraces  both  deacrip. 
tions  of  property,  is  for  placiog  Uie  whole 
under  tbe  charge  of  Irnstees. 

Th»  style  which  may  be  adopted  ia  aay 
case  must,  of  coarse,  bis  altered  to  anit  tbt 
precise  ciroarostances  of  that  case.  It  is  prs- 
per,  however,  to  state,  that  none  of  the 
clauses  ought  to  be  omitted  altogether,  witb- 
out  due  deliberation.  In  the  disposition  a>d 
settlement,  in  either  of  its  forms,  tbe  daaa^ 
reserving  the  granter's  liferent  and  power  to 
alter,  and  dispensing  with  tbe  delivery,  mnit, 
in  every  case,  be  retained.  So  alao  nnst  the 
clauses  in  the  trust-deed,  for  tbe  safttysf 
creditors  and  purchasers,  and  of  tbe  tmstsa 
themselves. 

When  it  is  intended  to  give  the  rotidnaiy 
legatee  the  absolute  right  to  the  property  een- 
veyed,  it  will  be  found  more  expedient  to  adept 
one  of  the  first  two  styles  snbjoinod ;  and 
the  (bird.ortrnst-deed,*nghttobeased  only 
when  the  residuary  legatee  «^^t  not  I*  be 
intrustwl  with  tbe  maaafsment  Of  hit  aSiirs, 
or  when  it  is  not  iatended  to  giv»  Ma  s 
vested  right  to  tbe  estate,  immediKlelysB  As 
testatw'b  death,  bat  at  some  BnbeeijMrt  pe- 
riod ;  as  at  liis  mi^ori^,  er  when  b»  ii  (» 
have  a  mere  temporary  interMt  in  tin  pM- 
perty,  as,  for  instance,  a  liferent  of  it.  Bva 
when  tbe  residuary  legatee  is  a  mreorf  a  cm* 
veyance  te  him  directly  Ii;  in  genwal,  pre- 
ferable t«  oiie  in  fiiToar  of  trttSece  for  lit 
behoof;  beeaaae  it  U  attended  wHh  Ie«  fifi- 
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cultf  and  ezpeun,  and  hU  tutors  or  curators 
super»d«  the  necessity  of  trustees. 

It  is  necessary  to  state,  that  under  the  fomis 
sabjoined  the  heritable  property  cannot  be  at 
oDce  feudally  vested  in  the  dispooees;  for 
these  forms  contain  no  special  description  of 
particular  subjects,  and  no  warrants  for  iD- 
leftmenL  These  clauses  have  been  omitted, 
because  they  can  be  safely  prepared  only  by 
an  educated  conveyancer,  who  understands 
tfaeir  precise  form  and  effect,  and  the  proper 
mode  of  adapting  them  to  the  state  of  tbe 
testator's  titles.  But  notwithstanding  this 
circumstance,  wills  duly  executed  in  the 
styles  exemplified,  are  quite  effectual;  be- 
cause, if  the  heir-at-law  be  unwilling  to  ratify 
them  by  making  a  corresponding  conveyance, 
theCourt  of  Session  will  adjudge  the  property 
in  implement  to  thedisponeeH,audoraaiuthe 
Buperior  to  give  them  infeftment. 

But  under  the  Titles  to  Land  Act  1658, 
§  12,  general  disponees  may  complete  a  title 
to  lands  by  expeding  a  notarial  itietrument ' 
the  form  annexed  to  the  statute. 

Aa  legacies  are  eipreesed  in  the  same  terms, 
whether  inserted  in  a  testament,  a  disposition 
and  settlement,  or  a  trust-deed,  the  forms  of 
them  are  exemplified  separately  at  the  eud  of 
this  article  ;  and  such  of  these  forms  as  may 
be  suited  to  the  circumstances  of  thi 
may  be  inserted  in  the  proper  place,  ia  any  of 
the  styles  given  of  the  will.  And  any  of  the 
forms  of  legacies  may,  by  obvious  variations, 
be  converted  into  the  clause  of  the  trust- 
deed,  by  which  the  rendue  is  disposed  of. 

It  is  quite  impossible  to  give  examples  of 
all  the  forms  in  which  it  may  be  necessary 
to  express  legacies ;  bnt  no  technical  words 
of  style  are  required,  and  it  is  only  requisite 
to  express  them  in  plain  and  unambiguous 
language.  Some  general  ruleR,  however,  on 
this  subject,  and  geuerally  on  the  form  of 
preparing  a  will,  may  be  useful.  (1.)  The 
legatees  should  always  be  fully  named,  and 
properly  designed.  Thus,  for  instance,  in  the 
case  of  an  illegitimate  child,  he  should  be  de- 
scribed not  as  "son  to  A,  B.,"  (the  word 
"  son"  meaning,  in  general,  a  lawful  child,) 
but  as  "  the  reputed  son"  of  A.  B.  (2.)  The 
distination  between  special  and  general  lega- 
cies should  be  kept  distitctly  in  view.  Thus, 
if  A.  were  to  bequeath  to  fi.  "  his  geld 
watch,"  or  "  the  li-lOOO  three  per  eaU.  eon- 
EolS'  standing  in  hie  name,"  B.,  the  legMoe, 
would,  ia  either  of  these  cases,  uke  the  spe- 
cific subjeei  hequealhed  to  him,  though  the 
estate  were  inadequate  lo  the  payment  of  "^  ~ 
geoflcai  Iflgaciei.  If,  however,  the  beqi 
were  expreued  iji  these  terms:  "To  B.  the 
Bun.of  It.30  t»  purchase  a  gold  watch,"  or 
"  t»  B.  such  a  sum  a>  will  purahaaa  IvlOOO 
tbne  f*r  wsf.  oouo W  then,  if  then  dioiild 
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be  a  deficiency  of  the  estate,  B.  would  suffer 
a  proponional  abatement  with  the  other 
legatees.  But  if  the  testator,  intending  to 
give  a  legacy  which  should  be  liable  for  no 
share  of  the  eventual  deScieacy  of  his  funds, 
should  express  the  clause  in  the  form  of  a 
specific  bequest,  and  if  he  should  afterwards  in- 
advertently  dispose  of  the  subject  bequeathed 
without  altering  his  will,  the  legatee  would 
thereby  be  deprived  of  the  benefit  intended 
for  him,  because  the  subject  bequeathed  was 
no  longer  the  testator's  to  disposeof.  (3.)  It 
is  a  saving  to  the  estate  generally,  to  give  the 
legacies  free  of  duty ;  because,  by  the  legacy- 
duty  acts,  money  left,  in  addition  to  a  legacy, 
for  the  purpose  of  paying  duty  thereon,  is  not 
itself  liable  for  duty.  In  consequence  of  this 
rule,  it  is  better  to  give  a  stranger,  who  is 
liable  for  duty  at  the  rate  of  ten  per  cent.,  a 
legacy  of  L.900,  free  of  duty,  than  L.IOOO 
not  free  of  it ;  because,  in  the  one  case,  the 
estate  pays  only  L.dOO,  with  L.90  of  duty,  or, 
in  all,  1.990  ;  whereas,  In  the  other  case,  il 
wonid  be  liable  for  L.IOOO,  thus  saving  L.IO; 
and,  in  either  case,  the  legatee  receives  the 
same  sum,  namely,  L.900,  free  of  duty  in  the 
one  case,  and  L.IOOO,  under  deduction  of 
L.lOO  of  duly  on  the  other.  <4.)  Annuities, 
especially  those  to  persons  having  no  other 
funds,  ought,  in  general  to  be  given  free  of 
duty.  The  reason  is,  that  the  legacy-duty 
falls  heavier  on  the  annuitants  than  on  other 
legatees,  at  least  during  the  first  years  of  the 
annuity.  By  the  legacy-duty  acts,  the  an- 
nuity is  valued  as  at  the  date  of  the  testator's 
death  ;  the  percentage  of  duty  is  then  calcu- 
lated on  this  value,  and  the  amount  of  that 
duty  is  deducted  in  four  instalments  out  of 
the  first  four  years'  annuities.  Thus,  an  an- 
nuity of  L.26,  or  ten  sbiliingspfl- week,  to  a 
person  aged  fifty,  who  is  not  a  relation  of  the 
testator,  being  worth  L.292,  17b.  3d.,  would 
be  liable  for  L.29,  5s.  8d.  of  duty  ;  and,  con- 
sequently, if  the  bequest  be  not  given  free  of 
duty,  the  annuitant,  instead  of  getting  ten 
shillings  a-week  for  the  first  four  years,  would 
have  no  more  than  seven  shillings,  the  re- 
mainder being  kept  back  to  pay  the  duty. 
(5.)  It  sometimes  happens  that  a  friend  or  re- 
lative is  owing  a  debt  to  the  m^er  of  a  will, 
which  he,  tlie  testator,  wishes  to  discharge. 
It  is  a  matter  of  pmdenee,  however,  not  to 
include  tb»  diacharge  in  the  will,  aa  is  often 
done,  because  atth  a  discharge  is  construed 
into  a  legacy  of  an  amount  equivateot  to  th« 
debt,  and  is  therefore  liable  for  the  legacy- 
dnty.  In  such  a  case  the  testator  ought  to 
caOcel  the  grounds  of  debt,  and  take  noaotico 
of  the  matter  in  the  will.  (6.)  No  altoraions 
should  be  made  in  a  will  by  marginal  notes, 
or  interlioealioDS,  or  erasures,  or  deleting 
wondi,  for  such  opwations,  if  they  do  not 
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TiUftte  tbe  will  altogether,  are  not  likely  to 
l>e  considered  probatiTe.  Alterations,  there- 
fore, should  bo  made  by  wsj  of  additions  at 
the  end  of  the  will,  expressed  in  clear  lan~ 
gunge ;  and  they  must  be  tested  and  signed 
befitre  witnesses  with  the  same  care  and  so- 
lemnity AS  the  original  will.  A  form  is  sub- 
joined. (7.)  It  is  proper,  in  order  to  prevent 
ambiguities  iQawill,towriteeveryTord  at  full 
length,  without  contraction!,  and  to  insert  no 
Bums  or  dates  in  ftgurea,  but  entirely  in  words. 
And  the  whole  of  the  deed  should  be  written 
coDtinnously,  without  breaks  or  new  lines, 
otherwise  room  would  Ik  left  for  inter- 
polations. See  Siair,  B.  iv.  tit.  42,  §  21 ; 
More's  NoUt,  p.  cceiiivWi.,  andp.  x. ;  Enk, 
B.  iii.  tit.  9,  §  5,  «(  teq. ,-  and  the  autkoritUi 
died  in  the  artida  TistanaU  and  Legacy. 

TKSTUTEirr  or  Will  during  of  Xovedblea 
oniif. 

I  A.  do  hereby  iroicnrAn,  oowstitiits, 
and  APFOiHT  B.,  whom  failing,  C,  to  be  my 
Bole  executor  and  universal  legatory,  i.eav- 
iHO  and  BBttDEATHiHs  to  tbe  said  B.,  whom 
failing,  tbe  said  C,  tbe  whole  goods,  gear, 
debts,  and  sum*  of  money,  household  furni- 
ture, and,  in  general,  the  whole  moveable 
means,  estate  and  efiticts  whatsoever  that 
may  pertain  and  be  resting  owing  to  me  at 
the  time  of  my  decease :  Sex  alwatb  with 
and  under  the  burden  of  all  my  just  and  law- 
ful debts,  deathbed  and  funeral  charges,  and 
the  legacies  hereinafter  appointed  to  be  paid: 
And  1  oRDAiw  my  said  executor  to  pay  and 
deliver  the  following  legacies  to  the  persons 
after  named  and  designed,  viz.  {hare  tpecifi/ 
the  Ugaciti).  In  witness  wiiirbof,  I  have 
subscribed  these  presents,  written  (add  if  the 
deed  cantitlt  of  two  pagtt,  oa  this  uii  the  pre- 
ceding page,  OT  if  it  eomiets  of  three  or  nwr* 
pagei,  on  this  and  the  preceding  pages), 

by  {here  the  persoii  icho  vrita  the  wtS  mvtt  to- 
isr<  hi*  name  and  designation  atfvll  length),  at 
{intert  <&s  naMte  of  the  place  where  the  v>iU  ia 
tigned),  the  day  of  one  thou- 

sand eight  hundred  and  years,  before 

these  witnesses,  M.  and  N.  (here  thefaU  namet 
and  des^natio'it  of  the  teitaeatet  mutt  be  ituertod 
by  the  arittr  <^  the  deed.  (Signed)     A. 

M.,  toitiieti. 

a.,  Kitnett. 

NoU.— The  witnesses  must  he  males  above 
the  age  of  fourteen  years. 

DiwoaiTiov  AND  Settlbubwt  on  Will 
ditposing  of  JJeritage  (u  Kelt  at  MoveaUes. 
I  A.  do  hereby  gitk,  eBAvr,  assiok,  and 
DISPONI  to  and  in  favour  of  B.,  and  failing 
him,  by  his  predeeeuing  me,  to  and  in  Earour 
of  Cn  *iid  the  heirs  ef  his  bedy,  when  tail- 
ing, to  and  in  favour  of  D.,  and  his  heirs, 
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executor?,  and  usigiiees,  Atx  and  sram 
lands  and  heritages,  goods  and  gear,  d«bu 
and  Bumsof  money,  and,  in  general,  tbe  ¥bale 
means,  estate  and  efiecti;,  heritable  and  wm- 
able,  real  and  personal,  of  what  kind  «r  de- 
nomination soever,  or  wheresoever  liiuud, 
at  present  belonging  and  addebted,  or  ibt 
shall  belong  and  be  addebted  to  nie,itl]K 
time  of  my  deoease :  Abd  I  hereby  sosnus 
and  AFPOtHT  the  said  B.,  and  failing  hia,  Ij 
his  predeceasing  me,  the  said  C.,te  be  ■; 
sole  executor  and  nniversal  le^ury:  D^ 
CLARiHO  ALWATB  th&t  the  Said  B.,  and  bit- 
ing him,  as  aforesaid,  the  said  C,  sod  bik 
foresaids,  whom  failing,  the  said  B.,  kA  hit 
foresaids,  shall  be  bocwd  and  oaueiShtt, 
by  acceptation  hereof,  they  bixd  and  osuci 
themselves,  out  of  my  said  ostate  and  efio^ 
heritable  and  moveable,  above  G«nvej«j,w 
make  payment  of  the  debts,  provisiom,  uj 
otiiers  under  written,  viz.,  Fiisc,  To  ntii 
payment  of  all  my  just  and  lawful  dtk^ 
deathbed  and  funeral  expenses:  Sicoiht, 
To  make  payment  to 

&c. :   Ami  Lixmx  u 
pay  to  :   Risutih 

ALWATS  my  own  liferent  of  the  «bol«  «UU 
and  effects,  heritable  and  movesUs,  sboTt 
conveyed,  with  full  power  to  me,  at  snjtim 
in  my  life,  and  even  on  deathbed,  to  «li«, 
innovate,  or  revoke  these  preseoU,  in  *U< 
or  in  part,  as  I  may  see  proper :  Dispsnai 
with  the  delivery  hereof,  and  oxouun 
these  presents  t«  be  good,  valid,  and  eSxiui. 
though  found  lying  by  me  at  tbe  time  of  ■; 
death,  or  in  the  custody  of  any  other  puw 
for  my  behoof:  And  I  oowsbst  to  tk  r«p- 
tration  hereof  in  the  books  of  CodduI  W 
Senion,  or  others  competent,  thereis  te  n- 
main  for  preservation ;  and  thereto  I  oasB' 
tute  (UoM  a  bUifik  aithu  part  of  the  id  ^ 
about  a  line)  my  procurators,  &c  I>  vis^ 
WflKBSOV,  I  have  subscribed  these  pnsuK 
written  on  stamped  paper  (or,  <u  lb  tacm 
be,  written  on  this  and  the  preceding  p<|> 
[or  preceding  pagea]  of  stanpeil  W 

by  (as  (A  preceding  exampls.) 

Tbdst  -  Disposino))  akd  Sinutiiin  u 
Will,  a^poinlinff  Trtutea,  a^diipoii*!^ 
Serilage  and  Moveable*. 
I  A.  do  hereby  sirs,  sbart,  assise  t** 
UKFOKB,  to  and  in  favour  of  B^  C.,  D*  ■^ 
E.,  or  the  acceptors  oc  accepter,  MnindO 
survivor  of  them,  and  to  such  otfav  fR** 
or  persons  as  shall  be  aBnmed,  is  ■«■' 
after  mentioned  (the  miyor  part  tea^H 
and  surviving  at  tiie  time  bsing  a  ^niji 
as  trustees,  for  the  ends,  met,  sad  fi^*** 
after  mentioned,  and  to  tbeir  rndgamiu 
and  snirttKT  lanib  aad  heritages,  gm^  '■' 
g3ar,  debts  and  sums  of  OMMwy,  ud  is  p**" 


rsl.tbe  vhole  neatiB,  estate,  uid  effect*,  heri- 
table and  moreable,  real  and  personal,  of 
what  kind  or  nature  soe?er,  or  wheresoever 
situated,  presently  belonging  and  addebl«d, 
or  wbicb  shall  belong  and  be  addebted  to  me 
at  the  time  of  my  decease ;  But  ik  isubt 
ALWAYS,  for  the  ends,  uses,  and  parposes 
after  specified,  viz..  In  tarn  riuT  plaob. 
For  pajwent  of  all  my  just  and  lawful  debts, 
deathbed  and  funeral  expenses,  and  the  ex- 
l^ose  of  executing  this  trust:  Seooxdly, 
For  payment  to  {tpecify  here  tin  proouiotu  and 
U^aeitt  given  to  Ote  imrfow,  eAtMren,  or  oOnrs, 
agreeably  to  Oie/ormt  Bid>teqrieally  exemplified] : 
And  lastly.  After  payment  of  my  debts, 
deathbed  and  funeral  expenses,  the  expenses 
of  managing  this  trust,  and  the  legacies,  pro- 
visions, and  others  foresaid,  I  appoint  the 
trustees  under  this  settlement  to  pay,  assign, 
and  dispone  the  free  residue  and  remainder 
of  my  estate,  heritable  and  moveable,  real 
and  personal,  above  conveyed  (if  there  be  an 
annuity  add,  but  under  the  harden  always  of 
the  said  annuity  of  L.  to  the  said  W., 

in  case  she  shall  be  alive  at  the  time),  to 
And  in  f&vonr  of  L.,  and  his  heirs,  executors, 
and  successors  whomsoever :  With  fowkr  to 
the  said  trustees  to  enter  into  possession  of 
the  said  trnst<estate  and  effects,  to  call,  sue 
for,  uplift  and  receive  the  rents,  maills,  aud 
duties,  and  interests  and  annual  profits  of 
the  same,  and  to  grant  discharges  thereof, 
which  shall  be  as  valid  and  effectual  to  t)ie 
receivers  thereof  as  if  granted  by  vyself;  As 
ALSO  witb  power  to  them  to  output  and  in- 
pnt  tenants,  and  to  grant  tacks  or  leases  of 
the  lands  and  heritages  hereby  conveyed,  for 
■ach  periods  not  exceeding  nineteen  years,  at 
such  rents  and  on  such  conditions  as  to  the 
said  trustees  shall  seem  proper :  Aire  with 
SPECIAL  PowzB  to  the  said  trustees  to  com- 
pound, traiuact,  and  agree,  or  to  submit  and 
refer  any  questions  or  differences  that  may 
arise  between  them  and  any  other  person  or 
persons  in  relation  to  the  said  trust-estate 
and  effects,  or  any  debts  or  claims  which  any 
persons  may  have  or  charge  against  me  or 
my  said  estate,  or  which  the  said  trustees 
may  have  or  make  against  others;  all  which 
transactions  and  submissions,  with  the  de- 
crees-arbitral to  follow  thereupon,  shall  be 
valid  and  eihctnal :  With  vdll  powxr  also 
to  the  said  trustees  to  iine  for,  aplrft,  and  re- 
ceive the  principal  sams  of  tbe  debts,  keri' 
table  and  moveable,  hereby  conveyed,  and 
bygone  interest  due  thereon,  to  discharge  or 
aMign  the  same,  and  renounce  or  dispone  the 
samritlee  held  therefor,  and  to  alter,  change, 
aad  vary  the  said  Kcurities  as  they  may 
see  ftt;  deolaring,  that  it  shall  be  competent 
fer  tbem  to  inrest  the  said  smns  in  aay  of  the 
government »  parilametitary  itMka  orfunds : 
Si 
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As  ALSO  to  sell  or  dispose  of  all  or  any  part 
of  the  said  trust-estate  and  effects,  in  such 
lots  and  portions  as  my  said  trustees  shall 
consider  most  advantageous,  and  tbat  either 
by  public  roup  or  private  bargain,  upon  such 
advertisements,  and,  if  by  public  roup,  after 
such  prorogations  and  adjournments  as  to 
them  shall  seem  proper :  DfiCLAaina,  that 
the  person  or  persons  who,  as  debtors  or  pur- 
chasers foresaid,  shall  pay  to  the  said  trus- 
tees any  sum  or  sums  of  money,  shall  nowise 
be  concerned  with  the  application  of  the 
same,  or  with  any  of  the  conditions  or  provi- 
sions hereof,  but  shall  be  sufficiently  exon- 
ered  by  the  simple  receipt  and  discharge 
of  the  said  trustees:  With  powek  also  to 
the  said  trustees  to  appoint  factors,  either 
of  their  own  number  or  other  flt  pereons,  for 
uplifting  the  rents  of  my  lands  and  estate, 
and  priucipal  sums  and  annualrents  of  the 
debts  hereby  conveyed,  and  the  other  sub- 
jects of  the  said  trust,  and  to  allow  such  foe- 
tors  suitable  gratifications  for  their  trouble  t 
Abd  with  powbr  also  to  the  said  trustees, 
from  time  to  time,  as  they  may  judge  it  ex- 
pedient, to  nominate  and  assume  such  other 
person  or  persons  as  they  shall  think  fit  to 
be  a  trustee  or  trustees  along  with  them,  and 
after  their  decease:  DECLABtKe,  that  the 
powers  aud  privileges  of  such  assumed  trus- 
tee or  trustees  shall  be  as  extensive,  and  their 
acts  and  deeds,  in  regard  to  the  said  trust- 
estate  and  effects,  as  valid  and  effectual,  as  if 
their  names  had  been  herein  inserted  and 
Gonjoioed  with  those  of  the  other  trustees 
above  named :  Ann  vabther,  I  do  hereby 
ROKiHATB,  COKSTITDTB,  and  APPoiKT  the  said 
trurtees  to  be  my  sole  executors  aud  intro- 
mitters  with  my  moveable  estate  and  effe*^ 
with  power  to  them  to  give  up  inventories 
thereof,  to  confirm  the  same,  and  to  do  every 
thing  competent  to  the  office  of  executors: 
And  I  do  also  hereby  nominate  and  appoint 
the  said  B.,  C,  D.,  and  E.,  or  the  acceptors 
or  acceptor,  survivors  or  survivor  of  them, 
to  be  tutors  and  curators  to  B.,  my  son, 
and  S.  and  T^  my  daughters,  and  to  any 
other  child  or  children  to  be  procreated  of 
my  body  during  their  respective  pupilarities 
and  minorities  (the  major  part  oif  them  ac- 
cepting aaA  surviving  at  the  time  being  a 
quorum) :  Declarihq,  that  tbe  said  trustees 
named  and  to  be  assnmed,  and  the  said  tutors 
and  curators,  shall  not  be  liable  for  <»ais- 
sions,  error,  or  neglect  of  management,  nor 
tinguli  in  lolidum,  bnt  that  each  shall  he 
liable  for  his  own  actual  intromissions  only, 
and  that  they  shall  not  be  further  liable  for 
any  factor  or  factors  whom  they  may  appoint, 
than  t^at  suck  factors  or  tketor  are  habit  anl 
repute  responsible  at  the  time  of  appointment: 
Ain>  I  hereby  mEaxtam  to  myself  not  only 
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tay  own  liferent  of  tho  estate  and  offsets, 
heritable  tai  moTeable,  real  and  penonal, 
above  coDTeyed,  but  also  full  powerg,  at  any 
time  of  my  life,  and  even  on  deathbed,  to 
alter,  iDDovate,  or  revoke  these  preseats,  in 
whole  or  in  part,  aa  I  eball  think  proper : 
BcT  DEOLARiMe  that  the  lame.  in  w>  f&r  u 
not  altered  or  revoked  by  me,  shall  be  a  valid 
and  effectual  deed,  though  found  lying  in  my 
own  repositorieB,  or  in  the  cuat^idy  of  any 
other  penon  to  whom  I  may  intniti  the  eaine, 
ondelivered  at  the  time  of  my  death,  with 
the  delivery  whereof  I  ha?e  di^tenaed,  and 
hereby  digpense  for  ever  :  Akd  I  covsbht  to 
the  registration  hereof  {the  rett  of  tiie  deed  it 
at  m  the  tori  ttste). 

GmsAi.  Lsaj.oiEs  of  Gqiilal  Sami. 

To  P.,  the  mm  of  ]1500  sterling,  clear  of 
legaoy-duty  {or  tay)  of  all  taxes  and  dednc- 
tions). 

Hem,  To  0-.,  the  anm  of  L.IOOO  sterling, 
and  that  at  the  first  t«rni  of  Whitsandaj  or 
Martinmas  which  shall  happen  after  the  lapse 
of  six  months  fVom  the  time  <^  my  decease, 
with  the  legal  interest  of  the  Bune,  from  the 
said  term  of  payment  until  payment  thereof. 

Item,  To  H.,  the  tnm  of  li.700  sterlmg, 
and  that  at  the  first  term  of  Whitsunday  or 
Martinmas  after  the  decease  of  the  longest 
liver  of  me  and  W.,  my  iponse. 

Item,  To  J.  (if  she  shall  attain  the  age  of 
twenty-one  years  complete,  or  be  married), 
the  sum  of  L.$00  sterling,  and  that  at  and 
against  the  first  term  of  Whitsnnday  or  Mar- 
tinmas after  she  sb^l  attain  the  said  age  or 
be  married,  which  first  shall  happen,  with 
the  interest  of  the  said  snm  from  the  said 
term  of  payment  till  payment  thereof. 

Item,  To  K.,  the  sum  of  Ii.&OO  sterling, 
and  that  on  his  attaining  the  ^^  of  twenty- 
one  years  complete,  with  the  legal  intereit 
thereof  from  the  day  of  my  decease,  daring 
the  not  payment  thereof:  DzoLUiira,  that 
the  said  sum  shall  become  vested  in  the  said 
K.  if  be  shall  survive  me,  and  the  same  shall 
transmit  to  his  executors  or  assignees,  al- 
though he  shall  die  before  attaining  the  said 
age  of  tventy-one  yean  complete. 

Item,  To  L„  and  to  his  hein,  execators, 
or  successes,  the  sum  of  L.200  sterliig,  and 
that  at  the  first  term  of  Whitsunday  or  Mar- 
tinmas af[«r  m^  decease,  with  the  legal  in- 
terest of  the  said  sum,  from  the  said  term  of 
payment  until  payment  thereof. 

Item,  To  M.,  or  in  ease  he  shall  die  be- 
fore the  snm  after  mentioned  shall  have  be- 
come vested  in  him,  to  N.,  the  sum  of  L.500 
sterling,  and  that  twelve  months  after  my 
decease,  with  interest  from  the  said  term  of 
payment  till  paid. 

Itm,  To  0.,  and  fuUng  bim  to  P.,  the 
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like  sum  of  Ij.500  sterling,  and  that  alee 
twelve  months  after  my  deoeaae,  with  interca 
from  the  said  term  of  payment  till  paid: 
Declaring,  that  in  case  the  said  O.  shall  pr»- 
deceaee  me,  or  (if  he  shall  survive  me)  in  ease 
be  shall  die  without  having  received  pay- 
ment, or  having  aBsigaed  the  som  forcaatd, 
then  the  said  P.  shall  su<%eed  thereto  in  pre- 
ference to  the  nearest  of  kin,  and  otbsr  sue- 
cessors  of  the  said  0.,  whom  I  hereby  in  that 
case  expressly  seclude  from  tbe  BueceufiB  to 
the  same. 

IteiA,  To  Q.  in  liferent,  and  to  R.  u  fae, 
the  sum  of  L.600  sterling. 

Item,  To  S.  and  T.,  the  anm  of  L-lOO  ster- 
ling. 

Item,  To  v.,  X.,  aod  Y.,  chUdren  of  C, 
and  to  any  other  child  or  children  to  be  hens 
after  lawfully  born  to  him,  equally  amoD^ 
them,  share  and  share  alike,  ths  nun  uf 
L.1000  sterling,  and  that  mt  the  first  term 
of  Whitsunday  or  Martinmas  aft«r  my  de- 
cease: Dkolasimo,  that  in  case  any  oae  or 
more  of  the  said  V.,  X.,aiid  Y.,or  aojolb^r 
obild  or  children  to  be  born  to  the  said  U.  u 
aforesaid,  shall  happen  to  predecease  mc,  <it 
die  without  having  received  payment  of  bis. 
her,  or  their  sbve,  or  ■ereral  shares  of  the 
foresaid  snm  of  money,  or  without  baring  as- 
signed or  bequeathed  the  same,  then  soeli 
share  or  shares  of  the  child  or  childroi  so 
dying  shall  accrue  to  the  survivor  or  snrTi- 
vore  equally  among  them,  share  and  shar« 
aUke  :  Pbovidims,  necerlhektt,  that  if  SKh 
child  or  children  so  dying  shall  bar*  left 
lawful  issue,  then  sooh  inue  shaJl  have  ri^t 
to  tho  share  or  respective  shares  of  th«  feie- 
said  snm,  which  their  deceased  parent  or  pa- 
rents would  have  been  entitled  to  if  living. 

Item,  I  leave  tite  snm  of  L.IOO  sterling  t» 
id  among  such  poor  familiea  in  the  pari^ 
of  Z^  as  my  wife,  or,  failing  her,  tlie  minster 
of  the  said  parish  for  the  time  being,  akaS 
tbinh  most  deserving  of  assistance,  the  saaa 
to  be  divided  among  them  in  sncb  pnqiw- 
tions  as  my  said  wife,  or,  failing  her,  th«  said 
minister,  ^all  think  fit. 

Item,  To  the  treasurer  for  the  time  being 
of  the  society,  in  ' 

the  snm  of  L.100  starling, 
to  be  applied  by  him  to  the  purposes  of  t^ 
stud  society,  the  two  immediately  preeeding 
legacies  to  be  payable  ux  montlu  aftsr  my 


GxinsiL  Lxeiotxs  or  Amnmus. 
To  F.  (if  she  shall  survive  me),  a  Ine  an- 
nuity, clear  of  legacy-datr,  of  L.lOO  itarliag 
during  her  life,  and  that  at  two  terms  in  the 
year,  Whitsunday  and  Martinmas,  by  eqasl 
portions,  beginning  the  first  payment  tbenef 
at  the  flnt  of  these  terms  which  shall  ba^a 
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after  nj  deea«w,  and  tbo  next  payment  of 
tbfl  tome  Kt  the  next  of  tbe  said  terns,  snd 
M  forth,  jearlj  and  termlj  thereafter,  dar- 
ing the  life  of  the  raid  F.,  irith  a  fifth  part 
more  of  each  terralj  portion  of  liquidate 
peoalty,  in  cue  of  failure  in  the  pnnctnal 
payment  thereof,  and  the  legal  int«reet  of 
the  iBine  from  and  after  the  reirpective  ternu 
of  payiBent,  until  payment  thereof;  Bk- 
aLUTira,  that  the  aoid  annuity  is  granted 
to  tbe  sanl  F.  in  name  of  altment,  and 
for  her  own  personal  support  and  Bnbsist- 
ence  only ;  and  it  shall  not  be  in  the  power 
of  tbe  said  F.  to  asrign  the  said  aliment- 
ary proriiton,  nor  ^alt  the  same  be  ar- 
restable or  afiectable  for  her  debts  or  deeds 
of  any  deeeriptioa  whatsoever :  DBOLiRiira 
also,  tiiat  the  said  annuity  of  L.IOO  sterling 
■baU  be  paid  to  the  said  F.exolasive  stways 
of  tbej'tw  flidrAt  of  her  present  hasband,  or  of 
any  other  hagband  she  may  hereafter  marry, 
snd  that  the  reoejpte'  for  the  same  to  be 
granted  by  the  said  F.  alone,  without  tbe 
consent  of  her  presmt  or  any  other  hnsband, 
shall  be  good  and  effectaal  discharges  for  the 
annnity  foresaid. 

SfihhUi  Lkoaoixs. 

To  F.,  the  snm  of  IaGOO  sterling,  con- 
tained in  and  dne  by  a  bond,  hearing  date 
the  ,  made  and 

executed  by  Gr.  In  my  favour,  with  the  pen* 
alty  therein  contained,  and  the  whole  in- 
terest that  may  he  dne  thereon  at  the  time 
of  my  decease. 

Hem,  I  DiscBAKan  K.  of  tbe  sum' of  Ii.200 
sterling,  contained  in  his  bond  to  me  of  date 
the  ,  with  the  whole 

interest  dne  thereon  at  the  time  of  my  de- 
cease, and  I  desire  my  said  execntors  to  de- 
liver to  him  the  said  bond,  to  he  cancelled. 

lUm,  I  leare  to  E.  the  whole  fcrming^ 
stoek  and  implements  of  husbandry  that  may 
be  upon  and  pertaining  to  my  farm  of  Z.  at 
the  tine  of  my  death. 

Item,  I  iiKATK  and  BXQtrCATH  to  Ii.  all 
and  sundry  my  household  fomitnre,  bed  and 
table  linen,  silver  plate,  table  and  ornamental 
china,  and  generally  all  kinds  of  boosehold 
famitnra  and  plenishing,  whether  useful  or 
ornamental,  tbtA  may  be  in  and  about  my 
dwelliDg-house  at  the  time  of  my  decease, 
excepting  always  the  particular  articles  after 
specified. 

Item,  I  iiEATB  and  beqceath  to  M.  the 
whole  silver  plate  belonging  to' me  which 
baa  the  arms  or  crest  of  the  family  of  U.  en- 
grared  thereon. 

CoDloa,  nwAntg,  ratrieUtiff,  and  additig  to 

Legaeiei. 

I,  A.,  before  designed,  do  hereby  bxtoxi 
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and  KKOALn  the  legacy.of  L.  rterling, 

beqaeatbed  in  tiie  foregoing  settlement  in 
fovonr  of  B.,  and  dedare  the  same  to  be  null 
and  void.  Aim  takthmb,  I  do  hereby  bb- 
STXiOT  the  leracy  of  L.  sterling,  be- 

queathed to  D.,  to  the  sum  of  L. 
sterling,  and  revoke  and  recall  the  same  bo 
far  as  it  exceeds  the  said  sum  of  L. 
AiTD,  in  addition  to  the  sam  of  L. 
sterling  bequeathed  to  £.,  I  hereby  leave 
and  M^Matb  to  him  the  farther  sum  ot 
I/.  sterling,  to  be  paid  t«  bim  at  the 

stune  term  at  which  hii  original  legacy  i? 
payable.    In  witness  whereof  {at  in  the  pre- 

It  has  been  ruled  in  England,  th»*.  the 
validity  of  a  will  depends  on  the  law  o'  the 
domicile  of  the  testator  at  the  time  ol  his 
death,  and  not  on  the  law  of  the  place  where 
the  will  was  executed.  The  principle  of  this 
rule  is  understood  to  be,  that  a  man  has  no 
natnr^  right  to  regulate  the  disposal  of  his 
property  aft«r  his  deatli,  and  that  in  tbe  ex- 
ercise of  that  power  he  must  oonform  to  the 
law  of  the  eonntty  in  which  he  is  domiciled 
at  the  time  of  his  death;  beeauM  a  will 
beiiq;  ambnlabwy  till  death,  »ipreeaei  the  last 
wishes  of  the  testator  at  that  time.  The 
legal  conseqDenoe  of  such  a  rule  is,  that  a 
testator  is  required  te  execute  a  new  will  on 
every  change  of  domkile,'  if  the  law  of  the 
new  deoicUe  differs  fross  that  of  the  prerious 
one,  60  inconvenient  a  cDnsequeace  would 
seem  to  require  the  iaterpoeitiou  of  tbe  Le- 
giMatare.  In  Scotland,  it  boa  always  been 
nnderstood  t&at  a  will  was  valid  if  «tecuted 
aoeording  to  the  law  of  tbe  plaoe  of  exeeu- 
tien,  althougji  not  aooordfng  to  the  law  of 
the  teitator^s  domidle  at  tb^e  time  of  his 
death  ;  and  fhrther,  that  a  will  was  valid  if 
exeented  according  to  the  law  of  hia  domicile 
at  the  time  of  its  execntieii,  although  not 
eseciited  acoordiag  to  tli»  law  of  the  "place  of 
its  execotion.  >The  eouvenienee  of  this  rule 
ii  imMrtant  in  a  douUe  point  of  view.  It 
enables  a  tcHtotor  to  execute  a  valid  will  in  a 
formgn  country,  where  it  n»y  be  impossible 
for  him  to  obtain  any  legal  aisistance  to 
enable  him  ba  exeeute  it  acoording  to  the 
lawof  hisofwn  ooieitry,  in  which  he  may  still 
rstsin  his  domicile.  Farther,  by  not  allow- 
ing a  change  of  domicile  to  operate  as  a  re- 
vocation of  a  former  will^  it  obviatM  the  ne- 
cessity Dt  a  testator  excouting  a  new  will  in 
every  place  in  whiohhe  may  acquire  a domi- 
olle.  An  important  oise  on  this  subject  in 
the  law  of  UDgtaood  is  that  of  GnAer  v.  Jfor- 
9iMof-HtTlferi!t  Exeatton,  decided  by  tbe 
Priry  Council,  21st  February  1844.  and  re- 

Cd,  4  Moonft  FtKf  Gouvcil  Caut,  p.  S39. 
ase  till  recently  has  occurred  in  Scot- 
land in  which  tbe  point  has  been  raised 
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although  id  muy  cams  effect  may  have  been 
ffiveo  to  wills  not  valid  according  to  the  law 
of  the  domicile  of  the  testator,  although  ralid 
according  to  the  lav  of  the  place  of  its  exe- 
cution. A  case,  however — I'ttrva'  Tnuttu 
V.  PuTves'  ExKvlon — has  recently  occurred, 
which  is  not  yet  reported.  The  Lord  Or- 
dinary found  in  favour  of  the  ralidity  of  the 
will,  although  not  executed  according  to  the 
law  of  the  testator's  domicile.  His  jadgnent 
having  been  reclaimed  against,  the  caie  wai 
heard  before  the  whole  Court,  and  the 
validity  of  the  will  was  snstained. 

Will  of  a  Snnunou,  or  ether  Signet  Letter. 
The  will  is  that  part  of  the  writ  be^nning, 
"  Our  vrili  u,"  Ac,  and  containing  the  will  or 
command  of  the  Sovereign,  or  of  the  judge 
in  whose  name  the  writ  issues,  to  the  mesMn- 
ger-at-anng  or  other  officer  of  the  law,  re- 
pairing him  to  cite  the  party  to  answer  in 
court,  at  the  suit  of  his  opponent.  The  will 
charges  the  officer  to  cite  the  party,  on  the 
induci(B  appropriate  to  the  pwticular  action, 
to  appear  to  answer  at  the  instance  of  the 
Other  party  in  the  matter  libelled.  In  the 
Act  of  Sederunt  11th  July  1828,  §  22,  the 
form  of  the  will  of  a  summons  (tgaiust  a  de- 
fender fhrth  of  Scotland  will  be  found ;  and 
the  same  form,  mvtatii  nmtattdu,  is  to  be 
adopted  in  all  other  letters  passing  the  sig- 
net, bearing  a  citation,  charge,  publication, 
or  service,  i^inst  persons  forth  of  Scotland. 
And  the  Act  of  Sederunt  Sth  July  1831 
contains  fbrms  of  the  wills  of  summonsee,  of 
suspensions,  and  of  advoeatiens,  together  also 
with  the  form  of  the  will  of  a  sheriff-court 
snmmons ;  and  as  these  forms  differ,  in  some 
respects,  from  those  given  in  the  ordinary 
books  of  style,  it  Is  proper  for  praetltiooeTu 
to  keep  this  in  view.  The  officer  serves  a 
copy  of  the  summons  on  the  party,  along  with 


a  citation  to  appear  in  court,  pursuant  to  the 
injunction  in  the  will,  bat  these  serrice  co- 
pies, or  doublet  as  they  are  called,  in  the  ordi- 
nary case,  do  not  contain  a  copy  of  the  will ; 
bence,  the  technical  expression  in  the  officer's 
execntion  is,  that  he  served  the  party  with  a 
fbll  double  "  to  the  wiil,"  i.  e.,  as  far  as  the 
will.  The  same  course  is  followed  in  exe- 
cuting diligence ;  for,  generally  speaking,  all 
writs  used  in  the  practice  of  Scotland,  either 
fbr  bringing  parties  into  court,  or  for 
obtaining  legal  execution  or  diligence,  are 
oloaed  with  a  toiti.  Stair,  B.  iv.  tit.  6,  §  2 ; 
Erst.  B.  iv.  tit.  1,  §  r  ;  Parling't  Pmc. 
i.  140;  MaelanriaU  Shmf-CovH  Frac  84; 
Rosi'i  Lect.  i.  290;  A.  S.  lit*  Ju/y  1828, 
§  22,  and  6lh  Jtilf  1831.  See  Dot^des  ef 
Sttmmensee.  Indueiw.  AdvoeaiiM.  Sutpen- 
lien.  Sdictai  Citation.  Citation.  Execution. 
Diligence. 
Wind  Billi.    Bee  Acconnodalion  BHis. 
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Wmter  Hariiag.    Prior  to  tk  pSHuig 

of  the  Act  1686,  &.  11,  do  one  was  houA  la 
herd  bis  cattle  so  ai  to  praroit  tMrtow- 
paasing,  except  during  whM  was  called  '  bas- 
ing time,"  that  is,  while  th*  com  vaa  on  th« 
ground.  Hence,  although  a  man  might  4n*« 
his  neighbour's  cattle  off  his  groiwd,  he  ctwld 
not  poind  or  detain  them  breri  awmi,  tmtil 
the  above  statute,  on  the  preamble  that  Bach 
damage  to  plantings  and  iBcloinres  was  aai- 
tained  through  the  net  heeding  of  sattie  »M 
sheep  during  the  winter,  eueted  that  aU 
heritors,  liferenters,  tanuta,  aottua,  ami 
other  poBsesors  of  lands  or  hoaaei,  ihaaH 
herd  Uieir  horaes,  nolt,  sheep,  iwiaa,  aad 
goats,  during  the  entire  year,  wintw  aa  w«& 
as  summer;  and  in  the  aighk-tina  ahaaM 
keep  them  in  bones,  folds,  or  ncloaaras; 
certifying  the  contravoaars  that  tha;  abeald 
pay  half  a  merk  (abovt  la.  3)d.  iteiliiig)  Cv 
every  aoima)  found  on  tlieir  na^lbMr's 
ground,  over  and  above  making  reparaiiM 
for  the  damage  done  to  the  "  graaa  or  plaat- 
ing,"  It  is  also  made  lawful,  by  thta  atatsli, 
for  the  heritor  w  possessor  of  tha  gnwad  It 
detain  animals  found  trespanng  ratal  tta 
half-merk  is  paid,  together  with  tha  expaaa 
of  keeping  the  aaimiJ.  AetJoaa  aB^et-  ihii 
statute  may  be  brought  before  tite  ahvif; 
and  it  seems  to  have  been  decided  (althoagk 
the  cases  are  exceedingly  ill  repertady— I. 
That  »o  far  as  regards  the  damage  d«ea,  the 
statute  applies  to  damage  dtme  to  c«ra  aa  wafl 
as  to  grass  or  planting,  aHhoagh,  wban  a 
herd  had  been  kept,  the  statutory  /mmJCm 
were  held  not  to  be  exigible ;  6o*ma,  18(b 
Feb.  1794,  JTm-.  104gd.  2.  Tlntwberattei 
was  not  only  a  march-fence,  hot  alio  iwidi 
kept,  the  owner  of  the  lisipawing  cattle  w» 
liable  both  for  damages  and  also  fo"  the  ttaA- 
tory  penalties;  Ledt,  3d  July  1799,  Jto-- 
10501.  In  the  former  of  these  cstaM,  the 
cattle  had  not  been  poinded  brtn  mmm,  aai 
it  was  argued  (although  mssueoesifHUyX  thM 
in  such  circumstascea  the  itatate  did  aot  af- 
ply.  In  Lota's  caea,  the  cattle  vera  paiadwd 
or  detained,  and  then  retiuaed  to  tha  awasr, 
and  the  actios  thereaAer  raised.  Saa  Aasr, 
B.  ii.  tit.  3,  §  67  ;  Bmk.  B.  iv.  tit  41.  |  1< ; 
£rA.  B.  iii.  tit.  6,  §  28.  See  Piamt^  mi 
Inelotin)!.     Poinding  of  Sirvf  CaitU. 

^taWaft;  waa  formerly  held  to  he  •■ 
offence  pnuishable  with  death,  and  rnigaiMlilt 
even  by  the  sheriff;  156S,  c.  73.  Bmt  sU 
prosecution  for  this  iaiagiaary  erine  was 
prohibited  by  Qeo.  II.  c.  5,  eieapt  that  par- 
sons  proved  to  have  pr^ended  to  wikharaft, 
occult  skill,  fortune-telliog,  or  any  each  ail 
calculated  to  impose  on  the  ignorant,  are  ta 
he  imprisaned  for  a  year,  to  aUnd  aaca  ewry 
three  months  duriag  that  period  <»  the  p^ 
lory,  and  to  find  security  for  tbatr  gued  be- 
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IiaTionr.  Snk.  B.  i.  tit.  4,  $  4 1  B-  '*"•  *•**'  *> 
§  18  ;  Hwae,  li.  678,  et  teq. 

WltneM.  Sm  Emienu.  Tatitip  Ctaxu4. 
Exacutiint.  For  tbe  qnali&caUoDft,  &o.,  of  wit- 
DSBset  to  detdg,  bm  /Mtnimmldry  Witwuti. 
See  also  Fartiai  OoantA  IiUeruL  Iielatioii~ 
Mp,     Infamy,     Ctialiom,  &c 

woman ;  u-e  esduded  from  a  variety  of 
offieec  peculiar  to  men,  Buoh  as  Uiat  of  tutor' 
at-law.  All  objeetiona  to  t^eir  admiaaibility 
aa  witoMMB,  however,  n  now  dene  away,  ex- 
cept in  (0  far  aa  their  more  pliaot  natures 
m»j  streD|;then  the  preBunptioD  «f  force  or 
bribery,  and  that  they  eanitot  be  ioalrinDen- 
t«ry  witaetsea ;  Sr»k.  B.  i.  tit.  6,  §4 ;  B.  iv. 
tit.  2,  $  22.  See  Evidma.  Tutinf  Clauu,  A 
woman  may  be  made  bankrupt,  except  where 
mairied ;  and  even  in  that  case,  if  her  liu&< 
band  han  ^tandooed  Scotland,  and  if  aba 
trades  for  herself,  ^  nsay  b«  rendered  bank- 
rupL     3w  1696,  c.  fi,  corrected  by  23  Geo. 

III.  e.  18,  §  1 ;  by  33  Geo.  III.  a.  74,  §  2, 
as  explained  by  A.-  B.  14(i  Dec.  1805,  and  by 
64  Qto.  III.  e.  137,  f  1.  providing  for  ren- 
dering those  persons  bankrupt  who  are  not 
liable  to  impriwDment,  either  by  reason  of 
their  absence  from  the  country,  or  (aa  women) 
bytbeir  personal  privilege  and  protection  ex- 
empted from  homing  and  caption.  ReH't  C<m. 
ii.  166-7-9.    See  BtMhrupL    SequaitraUon, 

Waoda.  Proper  foresta  are  not  conveyed 
witiiout  a  qiecial  elanse ;  bat  common  woods 
goaspartandpertiDcntofthelanda.  £raLB. 
ii.  tiL  6,  §  14 ;  B»li'»  Om.  i.  52,  et  ug.  176 ; 
ii.  28,  191.  The  woods  and  foresla  twlonging 
to  the  Crovn  are  managed  by  oommiaionerB 
appointed  for  the  purpose.    By  2  and  3  Will. 

IV.  c  1,  the  office  i^  the  surveyor-general 
of  works  and  baiMings  is  uited  with  that  of 
the  eommiisioBers  of  the  woods,  forests,  and 
laud  revenues;  at)dby3and4WilLIV.c.6d, 
the  powers  of  the  commisaioDers  of  woods  and 
foresta  are  extended  in  relation  to  the  man- 
agement of  the  land  revenue  in  Scotland. 
SoeTtmio'.  Sgloa  G<edm4.  Piamting.  7Wzi& 
Li/enait     Trntdt.     UjrpoAte.    Salt. 

Working  Days.  It  is  generally  stipulated 
in  charter-parties,  that  the  master  of  the 
ship  shall  remain  at  the  port  of  delivery  to 
anload  or  procure  cargo,  or  sail  with  convoy, 
for  a  certain  number  of  workMg  or  lay-dayt, 
with  allowaace  of  a  further  time,  eallad  Aiyt 
^  daatirra^  during  which  he  may  remain 
on  payment  of  a  daily  hire ;  and,  on  occasion 
of  improper  det«nttoi>,  demurrage  is  given  1« 
the  Bhipownars  in  name  of  damage  also,  as  well 
aa  under  Mmtraet.  BiittCon.'ubn.  Brodie't 
St^.  to  Stair,  988.  See  i)MiHrr<i<)«.  Lay- 
Days. 

Workman.  A  workman  holds  goods  fu- 
tho  aaUer,  if  employed  by  him,  and  for  the 
bay»r,  if  either  employed  by  him  or  receiving 
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notice  of  tr«»fer  and  order  for  delivery; 
BeWs  Com.  i.  18S.  See  Delivery.  On  his  em- 
ployer's bankruptcy,  then,  if  the  work  be 
completed,  he  claims  as  a  personal  creditor, 
with  lien,  if  before  delivery.  If  it  be  not 
comj^eted,  he  may  either  be  forced  by  the 
creditors,  if  they  choose  to  pay  him,  to  fulfil 
his  contract,  or  have  his  claim  for  payment 
of  part  work,  and  for  damages ;  and,  if  the 
work  be  not  commenced,  he  may  claim  as 
damage  the  peaaUies  incurred  to  persons  who 
have  been  employed  under  him,  and  the  pro- 
fit he  would  have  gained.  On  his  own  bank- 
mptcy,  his  creditors  m^,  witii  his  asaiitaace, 
complete  the  contract,  unless  peculiar  cir- 
aniBBtances  rwder  its  proper  completion  im- 
practicable, in  wbich  case  the  erapleyermay 
insist  for  what  damage  he  can  instruct.  Zioee 
arising  from  inevitable  accident  falls  on  the 
employer ;  but  fault  and  negligence  make  the 
workman  liable,  and  even  imperiiia  ealpa  an- 
Mwnorafw.     BiiSt  Com.  i.  457. 

The  settling  of  disputes  between  master 
and  workman,  and  the  providing  means  for 
having  their  contracts  implemented,  have 
been  the  subject  of  several  statutes.  The 
aots  20  Qeo.  II.  &  19,  and  6  Geo.  III. 
c.  25,  make  regulations  rejecting  certain 
servants  and  apprentices.  The  powers  of 
tiiese  acts  are  extended  by  4  Oeo.IV.  c  34, 
of  wbidi  the  following  are  the  prbcipal  pro- 
visions: Any  master  or  mistress,  or  his  or  her 
steward,  manager,  or  agent,  may  make  com- 
plaint upon  oath  against  any  apprentice  within 
the  meaning  of  the  above  acts,  to  a  justice  of 
the  county  or  place  in  which  the  apprentice 
is  employed,  for  any  misdemeanour  or  miscon- 
duct. Or  if  the  apprentice  have  absconded, 
any  justice  of  the  place  in  which  he  is  fonod, 
or  where  he  bas  been  employed,  may,  upon 
complaint  upon  oath  by  the  master,  mistress, 
&0.,  issue  his  warrant  for  apprehending  every 
Buch  apprentice.  The  justice  may  hear  and 
determine  the  complaint,  and  punish  the 
offender,  by  abating  the  whole  or  any  part 
of  his  or  her  wages,  or  otherwise  by  commit- 
ment to  the  bouse  of  correction,  to  be  held  to 
hard  labour  for  a  reasonable  time,  not  ex- 
ceeding three  months;  §  I.  All  complaints 
and  dupntes  arising  Iwtween  masters  and 
their  apprentices  within  the  meaning  of  the 
above  acts,  respecting  wages  due  to  the  ap- 
prentices, may  be  determined  by  one  or  more 
justices  of  the  place  where  the  apprentice  is 
employed.  The  JQstice  is  empowered  to  exa- 
mine, upon  oath  the  master,  apprentiee,  or 
witnesses,  and  to  summon  the  master  to  appear 
before  him  at  a  reasonable  time,  to  be  named 
in  the  summons,  and  to  order  payment  within 
aooh  time  as  he  thinks  proper,  of  so  much 
wages  as  appear  to  him  to  be  due.  In  case 
of  refnsal  or  non-payment,  the  justice  may 
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inue  hia  wsmot  to  Urj  the  unrant  (not 
above  L.IO),  by  distress  and  sale  of  the  goods 
of  tbe  master  or  mistress,  rondering  the  over- 
pins  to  the  owners,  after  payment  of  the 
charges;  §2,  If  any  servant  in  husbandry, 
or  any  artiScer,  calico-printer,  handicraits- 
Dian,  miner,  collier,  keelman,  pitman,  glass- 
man,  potter,  labourer,  or  other  person,  con- 
tract with  any  person  to  serve  him,  and  do 
not  enter  into  or  commence  his  or  her  service, 
according  to  contract  (such  contract  being  in 
writing,  and  signed  by  the  parties) ;  or  hav- 
ing entered  into  such  service,  absent  himself 
before  the  term  of  the  contract  (whether  in 
Tritingor  not)  is  completed,  or  neglect  to  ful- 
fil the  contract,  or  be  guilty  of  any  other  mls- 
condoct  or  misdemeanour  in  the  execution  of 
it,  or  otherwise  respecting  it;  any  justice  of  the 
county  or  place  where  the  servant,  &c.,has  con- 
tracted, or  is  employed,  or  is  found,  may,  upon 
complaint  upon  oath  by  the  other  contract- 
ing party,  or  bis  steward,  manager,  or  agent, 
issue  bis  warrant  for  apprehending  the  ser- 
vant in  husbandry,  artificer,  kc,  and  examine 
into  the  nature  of  the  complaint.  And  if  it 
appear  that  the  servant,  &c,,  has  not  fulfilled 
the  contract,  or  has  been  guilty  of  any  other 
misconduct  or  misdemeanour  aa  aforesaid,  the 
justice  may  commit  bim  to  the  house  of  cor- 
rection, to  be  held  to  labour  for  a  reasonable 
time,  not  exceeding  three  months,  and  abate 
a  proportional  part  of  his  or  her  wages  for 
tbe  time  of  confinement ;  or  in  lieu  thereof, 
punish  the  offender  by  abating  the  whole  or 
any  part  of  bis  or  her  wages,  or  discharge 
him  or  her  from  tho  contract  or  service ;  and 
this  discharge  is  given  under  tbe  band  and 
seal  of  the  justice  gratis;  §  S.  Where  the 
employer  resides  at  a  considerable  distance 
from  his  place,  or  is  occasionally  absent  for 
long  periods  of  time,  and  intruat«  his  busineis 
to  the  management  of  stewards,  agents,  fore- 
men, or  managers,  any  justice  of  tbe  place 
where  a  servant  in  busl^dry,  artificer,  &c., 
is  employed,  may,  upon  the  complaint  ofsncb 
servant,  die,  tonching  the  non-payment  of 
wages,  summon  tbe  steward  or  other  manager, 
and  determine  the  complaint  in  like  manner 
as  complaints  of  the  like  nature  against  a 
master  are  directed  to  be  determined,  and 
make  order  for  tbe  payment  by  such  steward, 
Ac.,  to  the  servant,  &c.,  of  such  wages  as 
appear  to  be  doe,  provided  the  amount  do 
not  exceed  li.lO.  And  in  case  of  refusal  of 
payment  by  the  steward,  &c^  for  twenty-one 
days  from  the  date  of  the  order,  tbe  justice 
may  issue  his  warrant  to  levy  the  amount  by 
distress  and  sale  of  the  goods  of  tbe  employer, 
rendering  the  overplus  to  the  owner,  or  to  tbe 
steward,  &c.,  for  the  use  of  the  employer,  after 

riyment  of  the  charges  of  distren  and  sale ; 
4.    Every  order  or  determination  of  a  jus- 


tice made  under  this  act  is  final  asd  ctnda- 
sive ;  G  5. 

This  act  was  extended  by  10  Geo.  4.  e.  52. 

Statutory  provisions  are  also  made  for  tbe 
settling  of  disputes  between  master  and  woA- 
man  by  arbitration.  Tbe  following  an  tbe 
principal  provisions  of  the  act  S  Geo.  IV. 
c.  96,  which  consolidated  and  amended  the 
laws  relative  te  tbe  arbitration  of  di^itlM 
between  masters  and  workmen.  The  follow^ 
ing  disputes  may  be  settled  in  the  maaBcr 
provided  by  the  act;  1.  Disagreemetits  a* 
to  the  price  to  be  paid  for  work  dMie,  or  in 
the  course  of  being  done,  whether  the  dis- 
putes respect  tbe  payment  of  wages  as  agreed 
upon  or  the  hours  of  work  aa  agreed  upoo, 
or  any  damage  done  to  the  work,  or  any  delay 
in  finishing  the  work,  or  the  not  fialdting 
the  work  in  a  good  and  workmanlike  mui- 
ner,  or  according  to  any  contract,  eras  to  bad 
materials.  2.  Oases  wbere  the  workawa  are 
to  be  employed  to  work  any  new  pattern,  re- 
quiring them  to  purchase  new  impknents,  w 
to  alter  the  old  implements,  and  tbe  masters 
and  workmen  cannot  aeree  as  to  the  eompui- 
sation  to  be  made  to  the  workmen.  3.  JUt- 
putes  respecting  the  length,  breadth,  or 
quality,  of  pieces  of  goods,  or,  ia  the  caw  ef 
cotton  manufacture,  the  yam  tberecrf',  or  tbe 
quantity  and  quality  of  the  wool  thrtvof. 
4-  Disputes  respecting  the  wages  or  compee- 
sation  to  be  paid  for  pieces  of  goods  that  ar* 
made  of  any  great  or  extraordinary  lengtk 
5.  Disputes  in  the  cotton  maaufactiire  re- 
specting tbe  manufacture  of  cravats,  ibawh, 
policat,  nomal,  and  other  baadkerchiefa,  aid 
the  number  to  he  contained  in  one  pieea  of 
such  handkerchieis.  6.  Dilutee  rMpectiag 
the  particular  trade  or  manufacture,  or  oos- 
tracts  relative  thereto,  which  cannot  be  othei^ 
wise  mutually  adjusted.  7.  Disputaa  between 
masters  and  persons  engaged  in  siiing  or  or- 
namenting  goods.  It  is  declared  that  iu>thi^ 
contained  in  tbe  act  shall  authorise  joatioei 
to  establish  a  rato  of  wages  at  whieb  work- 
men shall  in  future  be  paid,  nnles  with  the 
mutual  consent  of  both  master  and  workmea. 
All  complaints  by  a  workman  as  to  bad  mate- 
rials most  he  made  within  three  weeks  of  his 
receiving  the  same;  and  all  complaints  fron 
anv  other  cause  within  six  dars  afler  taA 
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wiAiD  whicb  the  parties  reside  (b;  1  Yict. 
G.67,  §  2,  however,  on  accoDot  of  the  difficulty 
where  both  parties  do  oot  reside  in  the  same 
jurisdictioD,  the  clause  "  within  which  the  par- 
ties reside,"  has  been  changed  to  "  whdre  the 
party  complained  against  resides"),  such  jus- 
tice of  peaceor  magistrate  mayhearand  finally 
determine,  in  a  summary  manner,  the  matter 
in  dispute.  Bnt  if  they  do  not  so  come  or 
agree,  then  any  such  justice  or  magistrate 
mast,  on  complaint  made  before  him,  and 
proof,  by  the  examloation  of  the  complainer, 
that  application  has  been  made  to  the  party 
complained  of  to  settle  the  dispute,  and  that 
it  has  not  been  settled,  or  where  the  dispute 
relates  to  a  bad  warp,  that  the  cause  of  com- 
plaint has  not  been  done  away  with,  within 
forty-eight  honrs  after  such  application,  sum- 
mon before  him  the  party  complained  of,  on 
some  day,  not  exceeding  three  days,  exclusive 
of  Sunday,  after  the  complaint  is  made,  giving 
notice  to  the  complainer  of  the  time  and  place 
appointed.  And  if  the  person  summoned  do 
not  appear,  or  send  some  one  to  settle  the 
dispnte  on  hie  behalf,  or  appearing,  do  not  do 
away  the  cause  of  complaint,  the  justice  must, 
at  the  request  of  either  of  the  parties,  nomi- 
nate arbitrators  or  referees  for  settling  the 
mattera  in  dispnte.  He  must  then  and  there 
propcM  not  lem  than  fonr,  nor  more  than  sii 
persons,  one-half  of  them  master  manufactU' 
rers,  or  agents  or  foremen  of  some  manufac- 
turer, and  the  other  half  of  them  workmen 
in  snch  manufacture,  all  residing  in  or  near 
the  place  where  the  disputes  arise.  The  mas- 
ter engaged  in  the  dispute,  or  his  agent, 
chooses  one  out  of  the  master  mauufacturers, 
Ac.,  and  the  workman,  or  his  agent,  chooses 
another  ont  of  the  workmen  proposed ;  and 
these  two  have  full  power  to  hear  and  finally 
determine  the  dispute  ;  §  3.  In  case  any  of 
the  persons  proposed  refuse  or  delay  to  accept 
the  arbitration,  or  accepting,  do  not  act 
within  two  days  after  the  nomination,  the 
justice  mnat  proceed  to  name  another,  or  other 
persons,  of  the  above  description  in  his  or 
their  room.  And  in  eveiy  case  of  a  second 
nomination,  tiie  arbitrators  must  meet  within 
twenty-fonr  hours  after  the  application.  The 
expense  of  every  application  for  a  second  ap- 
pointment mnst  be  borne  by  the  party  through 
whose  default,  or  the  default  of  whose  re- 
feree, the  application  is  rendered  necessary. 
The  justice  making  the  second  appointment 
must  certify  the  same,  according  to  a  form 
given  in  the  act.  Whenever  a  second  arbi- 
trator is  appointed,  and  does  not  attend  at 
the  time  and  place  appointed  for  settling  the 
dispute,  the  other  arbitrator,  at  such  time 
and  place,  may  proceed  by  himself  to  deter- 
tDiue  the  dispute ;  and  in  such  case  the  award 
of  the  Kde  arbitrator  is  final ;  §  4.    On  the 
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nomination  of  the  arbitrators,  the  justice  must 
appoiut  a  place  and  day  of  meeting,  notice  of 
which  must  be  given  by  the  justice  to  the 
persons  nominated,  and  to  anr  party  who  did 
not  attend  the  meeting.  The  persons  ap- 
pointed mnst  hear  and  examine  the  parties 
and  their  witnesses,  and  determine  the  dis- 
pute within  two  days  after  their  nomination, 
exclusive  of  Sundays.  Their  award  is  final ; 
§  5.  In  all  cases  where  complaints  are  made 
respecting  bad  warps  or  utensils  by  work- 
men, the  place  of  meeting  mnst  be  at  or  as 
near  as  may  be  to  the  place  where  the  work 
is  carrying  on,  and,  in  all  other  cases,  at  or  as 
near  as  may  be  to  the  place  where  the  work 
has  been  given  out ;  §  6.  If  any  complainer 
do  not  personally,  or  by  deputy,  attend  the 
meeting  for  the  nomination  of  arbitrators,  he 
is  not  entitled  to  the  beoeQt  of  the  act ;  and 
if  any  person  complained  of  do  not  attend  that 
meeting,  the  justice  names  an  arbitrator  for 
him  ;  §7. 

Proviuon  is  mode  for  the  arrest  and  com- 
mitment of  refractery  witnesses;  §  9.  Ar- 
bitrators who  cannot  agree,  or  who  do  not 
sign  their  award  within  three  days,  must  go 
before  the  justice  who  appointed  them,  or  in 
case  of  his  absence  or  indisposition,  to  any 
other  JDstice  of  the  county  or  place,  who 
must  himself  settle  the  dispute  within  two 
days,  and  his  award  is  final ;  §  10.  If 
either  arbitrator  do  not  go  before  the  justice, 
the  justice  may,  after  summoning  the  arbitra- 
tors, determine  the  dispute  upon  the  repre- 
sentation of  either  of  them  who  comes  before 
him;  §  11.  No  manufacturer  can  act  as  a 
jusltce  under  this  act ;  §  12.  Disputes  may 
be  adjusted  by  any  other  mode  of  arbitration 
on  which  the  parties  may  agree,  and  the  same 
proceedings  may  be  had  for  enforcing  the 
award  as  are  provided  for  enforcing  an  award 
under  this  act;  $13.  Agents  and  servants 
who  deliver  work,  or  partners,  may  be 
treated  as  principals;  §  14.  Any  master  or 
workman,  by  writing  under  his  hand,  may 
authorise  any  person  to  act  for  bim  in  sub- 
mitting to  arbitration,  and  attending  arbitra- 
tors or  justices  teuching  the  matter  of  any 
arbitration ;  §  15.  Where  a  master  be- 
comes bankrupt  after  proceedings  have  been 
commenced  against  bim,  the  trustee  or  factor 
on  his  estate  comes  in  his  place,  in  the  pro- 
ceedings under  this  act;  but  all  sums  of 
money  to  be  paid  in  pursuance  of  awards, 
are  recoverable  only  out  of  the  trust-estate ; 
§  16.'  Where  a  married  woman  is  the  com- 
plainer, her  fansband  may  proceed  in  her 
name.  And  where  a  minor  is  the  complainer, 
his  father,  or  if  dead,  his  mother,  or  if  both 
parents  he  dead,  any  relation,  or  the  surety 
in  his  indenture,  or  any  person  nominated 
bj  the  miaorf  may  proceed  in  his  name ; 


§  17.  Tickete  or  particDi&n  mart  be  given 
out  with  work,  of  which  the  muter  keeps 
doplicates,  which  are  good  asevidence,  if  the 
workman  do  not  produce  the  tiaketa  them- 
aelves;  §§18andl9.  Masters  who  do  not  by 
themselves,  or  their  rJerks  or  foremen,  object 
to  an  article  within  twentj-four  hours,  c&u- 
not  afterwards  complain  ;  §20.  The  parties 
may  by  agreement  extend  the  time  for  making 
award;  §  21.  The  form  of  the  award  is 
giTOD  in  a  schedule  annexed  to  the  act ;  §  22. 
When  the  award  is  fulfilled,  the  fulfilment 
must  be  acknowledged  in  a  specified  form ; 
j  23.  Performance  of  the  award  ma;  be 
enforced  by  distress,  and  failing  that,  the 
party  refusing  is  imprisoned  ;  §  24>  Where 
distress  appears  ruinous  to  the  defaulter  and 
his  family,  warrant  is  withheld,  and  the  de- 
faulter is  committed  to  priBOn ;  $  25.  On 
payment  to  the  governor  of  the  prison  of  the 
sum  awarded  with  costs,  tbe  party  is  dis- 
charged;  §  26.  No  proceedings  under  the 
act  are  invalid  for  want  of  form ;  §  29.  No 
appeal  is  competent;  j  28.  Provision  is 
made  for  fees  to  clerks  and  constables,  and 
the  Bettlemeut  of  costs  ;  §§  30,  31.  Proceed- 
ings under  the  act  are  exempt  from  stamp- 
duty  ;  5  32.  By  1  Vict.  o.  67,  §3,  it  is  enacted, 
that  wherever  the  expression  "  Justice  of 
tbe  Peace"  occurs  in  the  above  act,  it  shall 
be  construed  to  mean  "  Mngistrate." 

The  statute  1  and  2  Will.  IV.,  c.  37,  was 
passed  to  prevent  the  payment  to  certain 
trades  of  wages  in  goods,  or  otherwise  than 
in  the  current  coin  of  the  realm.  It  is  gene- 
rally known  as  tho  "  Truck  Act." 

See,  on  the  law  respecting  workmen,  BelPt 
Com.  i.  182.  457;  Bell's  frine.  §§  160-54, 
190-92,  1430  ;  Ittittt.  ib. ;  ffunter't  Landlord 
and  Tenant.  See  also  Hypothec.  Artists  and 
Artificers.    Apprentice.     Master  and  Servant. 


Wraug.    See  Tort. 

Wreou ;  formerly  fell  to  the  king  or  his 
donatary,  the  admiral  or  the  heritor,  if  no 
living  thing  escaped ;  statute  Alex.  II.  c.  25, 
§  1.  But  foreigners  can  always,  on  applica- 
tion, have  access  to  their  wrecks  on  our 
coasts — 1429,0.  124;  and  tho  wrecks  of  na- 
tives belong  to  tbe  owners,  if  they  apply 
within  a  year,  or  even  at  a  more  remote 
period,  if  reasonable  in  the  circumstances. 
Theft  from  wrecks  is  punished  with  severity ; 
Enk.  B.  i.  tit.  1,  §  13 ;  B.  iv.  Ut,  4,  §  65 ; 
ffume.  Stranded  goods,  and  such  wreck 
goods  as  tbe  owners  claim  and  recover  (but 
aot  Jtolsam,  jetaant,  and  lagan)  are  liable  to 
custom.  Our  law  as  to  shipwreck  is  not  in- 
novated on  by  12  Anne,  c.  17,  although  it  ex- 
tends to  Scotland.  Stair,  B.  ii.  tit.  1,  §  5 ; 
Bank.  B.  i.  tit.  8,  §  5,  «( teg. ;  Mor^s  Nates  to 
Stair,  p.  cxlvi. ;  BelPs  Com.  i.  516, 598 ;  Bell's 
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PritK.  §§  443, 1292 ;  lUvst.  ib. ;  Svimt.Abnif. 
k.  t. ;  Taifs  Jwtiof  of  Psaee,  h.  L  ;  Blait't  de. 
h.  (.;  Broua's  Syitop.  A.  t,  and  p.  1979.  Sm 
Derdictio*.     Fi^sam.     JetMm. 

Wrek  of  the  Sea ;  "  a  word  speeillcd  ia 
the  laws  and  sundry  infeftments,  Dgni^ing 
power,  liberty  and  prert^tive,  competent  t« 
the  king,  or  to  any  person  to  whom  the  saaw 
is  granted  by  him,  by  infeftment  or  any  other 
disposition,  to  intromit  uid  uptake  anch  godta 
and  gear  as  are  ship-broken,  or  fall  to  his 
by  escheat  of  the  sea.  This  liberty  was  ai 
competent  and  profitable  to  him  who  was  ie- 
fefl  with  wrek  as  it  might  bo  to  the  kii^ 
himself.     Stene,  h.  t.     See  Wreda. 

Writ  of  Error.     See  ftror.  Writ  »f. 

Writen  to  th«  Signst  See  CWit  t*  ftt 
Signet.     College  ofJustiee, 

Writing.     See  OUigaOon.     Evidemee. 

Writinis  or  Writs.  See  Deed,  Ftvnf 
of  tlio  Tenor.  Delivery.  Aceeptamee.  Ttil»f 
Clause.     Evideaee,     Registration. 

Written  Law.    See  La». 

Written  Verdiot     See  Veriiet. 

Wrong.     See  Ddin^ency.     Damsaget, 

Wrongous  Impriaonment ;  ia  deacriM 
by  the  act  1701,  c.  6,  called  tAe  Scotch  At- 
heas  Corpus.  Under  that  statute,  wrvopigi 
imprisonment  is  committed  by  a  judge  er 
magistrate,  granting  warrant  ^  eommit- 
ment,  in  order  to  trial,  without  caoe  ei- 
pressed,  and  on  information  not  sabaeribad  ty 
the  informer ;  by  officenof  the  law  recNvi^ 
or  detaining  prisoners  on  such  wiuTaotB-~(*- 
fusing  to  the  prisoner  a  copy  of  the  warrstf 
of  commitment — detaining  him  in  elon  cm- 
finement  above  eight  days  after  snch  eomnut- 
ment — net  duly  releasing  him  on  bail,  wbcn 
he  is  committed  tn  order  to  trial  for  a  tfi7stt( 
ofience— or  transporting  persons  beyond  t^ 
without  their  own  consent,  or  a  lawfU  *>■■ 
tence.  Other  species  of  wrongons  imprisoa- 
ment,  not  falling  under  the  statnto,  on 
punished  arbitrarily  at  commMi  law.  The 
statutory  punishment  is  a  pecnniarj  fiDe,aad 
payment  of  a  sum  of  money  per  £em  to  tbe 
prisoner,  both  proportioned  to  his  rank ;  sad, 
moreover,  ineapaeity  for  pablie  tovst.  Ks 
act  has  been  eitanded  to  private  offiwdw 
also;  smd  tbe  penalties  (which  ciaapui  to 
modified)  may  be  snod  tor  beftoe  the  Caotrf 
Session,  who  have  the  aaie  co«)s«we  of  tb« 
crime;  Erik.  B.  iv.  tit.  4,  §31  ;  fftmt,iL 
94,  et  seq.  The  right  to  prcsemite  sniier 
the  statute  prescribes  in  three  yeaix  But 
this  prescription  does  not  extend  to  actioB 
founded  on  imprisonment  ibr  civil  dekt; 
M'Ckristie,  Jan.  21,  1831,  9  S.  O:  P.  313. 
Wrongous  imprisonment  founds  also  a  civil 
action  at  common  law  for  damages,  at  tbe  is- 
stance  of  the  iiynred  party,  agaii 
gistrate  or  officer  of  the  law,  or  oi 
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who  luu  done  the  wrong.  And  in  Ktions  of 
damagea  for  vrongoiu  imprisonment,  »  Tor-' 
diet  awarding  nominal  damages  carries  coets ; 
Coaan,  Deo.  17,  1833,  12  S.  A  D.  221.  In 
an  action  for  wrongous  imprisonment,  it  is 
competent  to  proTe.in  aggravation  of  damages, 
that  ono  of  tlie  pursuer's  family  was  sick ; 
Beoeridge,  Jnlv  13, 1822, 3  Mur.  108.  A  snm- 
nona  founded  exclusirely  on  tbe  act  1701 
cannot  support  a  conclusion  for  damages  at 
common  taw,  independently  of  the  penalties 


ZET 


878 


impoMd  by  the  act;  Millar,  Hay 21, 1831, 
9S.  d  D.  625.  In  this  case  an  amendment 
of  the  libel  was  allowed.  See  generally,  on 
the  mhject  of  wrongons  impriaonment,  &'tk, 
B.  iv.  tit.  4,  fi  3 ;  ffwne,  ii.  94 ;  Alittm's 
Prae.  il.  151, 152 ;  Bank.  i.  64  ;  JJeH".  Com.  ii. 
566;  Befft  Pri«e.  §  1701,  2035-38;  Tati's 
Justice  cf  Peace,  h.  t. ;  Blait't  do.  h,  I ;  Jurid. 
SU/tes,  2d  edit.  iii.  89.  See  Damagea.  Bail. 
ImpriionmerU.  Liberation.  Faiu  Infriion- 
fficnf.     BiAeai  Cotjnu. 


Tare.    See  Cnmut. 

Tbnipanuueoa.  Thia  word  is  by  Skene 
aupposea  to  mean  the  law  of  birdingsek  or 
bnidenseck,  wbiah  was,  "  De  fwta  vitvli,  vti 
aridit,  vd  quantum  eibi  guts  portare  potest  svper 
dorsum  Hwn,  curia  non  est  tenenda.  Skene, 
h.  t.     See  Bardenteck. 

Tear  and  Day.  The  lapse  of  a  year  has 
several  important  effects  in  tbe  law  of  Scot- 
land, the  day  being  added  t'n  tnajorem  eviden- 
tiam.  Thus,  formerly  the  heir  had  a  year 
and  a  day  to  deliberate  as  to  whether  or 
not  he  will  take  up  his  ancestor's  succes- 
sion, after  the  lapse  of  which  ho  has  not  tbe 
privilege  of  serving  heir  cum  beneficio  in- 
ventoni.  But  by  tbe  Titles  to  Land  Act, 
21  and  22  Vict  c  76,  1858,  diligence  may 
proceed  against  an  apparent  heir  at  any 
time  a^er  the  lapse  of  «u  months  from 
the  date  of  his  becoming  apparent  heir. 
See  Aimut  Deliberandi.  Benefaiiim  Inventarii. 
So  also  formerly,  if  a  marriage  did  not  subsist 
for  a  year  and  day,  or  until  tbe  birth  of  a 
liring  child,  matters,  quoad  tbe  spouses,  were 
restored  to  the  state  in  which  they  were  be- 
fore the  marriage ;  unless  otherwise  provided 
in  the  contract  of  marriage.    See  Jtarriage. 


Terce.  But  hj;  the  Intestacy  Act,  16  Vict, 
c.  22, 1855,  it  is  enacted  that  the  dissolution 
of  a  marriage  by  the  death  of  one  of  the  par- 
ties Iwfore  the  lapse  of  a  year  from  ita  dale 
shall  not  affect  the  rights  of  the  survivor 
or  those  of  the  representatives  of  the  prede- 
ceased. All  adjudications  led  within  year 
and  day  of  the  first  effectual  adjudication 
nak  pari  patau  on  the  debtor's  estate.  See 
At^ttdieatioa.  Effectual  A^udication,  Letters 
of  horniug  must  be  denounced  within  year 
and  day  of  the  charge,  in  order  to  warrant  the 
issuing  of  a  caption.  See  Denwncialion.  A 
summons  must  I>e  called  within  year  and  day 
after  its  execntiou,  otherwise  it  falls.  See 
Summons.  A  depending  process  must  he 
moved  in  by  having  an  interlocutor  pro- 
nounced within  year  and  day  after  tbe  im- 
mediately preceding  interlocutor,  otherwise 
it  falls  asleep.  See  Wakening.  Under  the 
Small  Debt  Act,  a  new  charge  of  payment 
mustbe  given  to  the  debtor  if  the  decree  is  not 
enforced  within  a  year  from  its  date,  or  from 
the  oharge  for  payment.  See  Adjudicatioa 
Sequestration.  Bankrupt.  Annut  Ddiberandi. 
Ctmputafion  of  Time,  Diet  ineceptui  pro  com- 
ptet<fhahetur. 


Zain.    See  Cruivei. 

JEarde ;  an  old  English  land  measure,  the 
tiamn  as  wyata  ttme,  containing  iji  some 
places  twenty,  in  others  twenty-mne,  and  in 
othen  tlilrty  acres,     Skene,  h,  t. 

Zelde ;  a  gift  or  donation.    Skene,  A.  t. 

Zeaufll;  of  a  castle;  the  custody  and  keep- 
ing of  a  caistle.    SkeM,  h.  t. 


Zetland.  The  rtfrodui  gentiiidut,  i.  e.  the 
right  of  the  udaller's  heir  to  redeem  iVom  a 
purchaser,  and  the  snccessioa  of  all  tbe  sous 
or  brothers  by  gavt^Und,  with  a  prenpuum  of 
the  house  and  pertineuts  to  the  eldest,  for- 
merly prevailed  in  Zetland.  Bank.  B.  ii.  tit. 
3,  §30.    SeeI7{{<tI. 


E  B  R  A  T  A. 
BoBDBX  WAasAHTS,  p.  122,  col.  2,  line  18  from  toj^  >r  "  this  action,"  « 

tbe  defender  against  hia  agent." 
Oathb,  Add,  "  Bee  also  21  and  22  Tict.  o.  46,  1868,  and  A 
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